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r ] - CANADIAN LEGATION

L Berne, July 13, 1948.
, 1 - No. 185
L , L sir, .
)
"_,,l - Report of the Canadian Delegstion to the

United Nations Conference gn Trade and
Enployment et Havana,

1 | g

‘ X I have the honour to report, as Chief of the
f—‘l Cesnadian Delegsation to the United Nations Conference on Trade

and Exnployment, that the Conference assembled at Havena,
- Cuba, on November 2l1st, 1947, and concluded its work on t
March 24th, 1948, with the signature of a Yinal Act by 53
1l out of the 56 states which participated in the Conference.\
: ] Argentina, Poland end Turkey were the three countries which
did "hot sign the Final Act. This Findl Act euthenticeated
the text of & Charter for an Interpational Trede Orgenization.
This Cherter now swaits ratificstion by the legislatures of
the different countries and will come into force sixty deys
efter the twentieth goverament shall have deposited its
instrument of ratificetion. It is enticipsted thet this
will take place during 1949 and thet the International Trade
Organization will be set up towards the end of that yeer.

ir_
) -l

' 2. The Havana Conference took as its basic docu-
J pent e draft Charter that hed been prepered by a Preparatory

— Committee of seventeen countries. These seventeen ccuntries

were Australis, Belgium-Luxembourg Economic Union, Brazil,

Canada, Chile, China, Cubs, Czechoslovakia, France, Indie,

Lebanon, Netherlands, New Zesland, Norway, Union of South

Africa, United Kingdom and United States. This Preparatory
Comnittee met first in london, England, during the months of .
October and November, 1946. On that ocoasion they drew up '
the draft of & Charter based upon & draft submitted by the / )
Goverpment of the United States of America, which in its turn / i

—t

| had been the outcome of & set of principles agreed upon be-
1 tween the Governments of the United States and the United
Kingdom and embodied in the form of "Proposals for Expansion
of World Trede and Employment®, published by the United States /
Coverament in December, 1945. l-’ .
3. The London draft of the Charter was referred to /
a Drafting Committee, which met at lake Success, New York,
.- during the months of Jenuery and February, 1947, and produced-
" @ reviseddraft of a Charter. This New York draft was used
as the basic documepnt for the deliberations of the Second
Session of the Preparatory Committee, which met in Geneva
] during the months of May, June, July and August, 1947. It
was the draft of & Charter that emerged as a result of this
Second Session of the Preparatory Committee thet became the
basic document of the Havans Confereace. '
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4. The Canadian Delegation to the United Natioans
Conference on Trade and Employment at Havana was composed as
follows: - A
Chief Delegate:- x Mr. 'I..D. Wilgress, Canadian Minister
» ) to Switzerland.
Delegntes: - % Mr. F.A. McGregor, Chief Comzissioner,
Combines Investigation Act,
Department of Justice.
Mr. C.P. Hebert, Counsellor Department
of External Affairs.
Mr. ¥W.F. Bull, Chief Export Division,
Department of Trede and Cormerce.
Ur. A. Brown, Assistant Chief Appraiser,
‘ .Departoent of National Revenue.
'f - Mr. Nell Perry, Department of Finance.
Advigers: - ® Mr. A.E. Richards, Department of Agriculture.
- = Mr. L.E. Couillard, Department of Trade and
’ Commerce., '
= Nr. S¢S. Relsnan, Departnent of Finance.
‘Secretaries:- Mr. R. Rosenthal, Department of Trade and
S Commerce.
Mr. Henry, Department of Exteraal Affairs.

(x indicates members of the Delegation who participated
ir the Second Session of the Pre

at Geneva.)

Lr. John Deutsch of the Department of Finance, who had taken the
leading part in the work on the Charter of the Canadian Delegation

at Geneva, visited Havana for ten days during the month of

January and participated in the discussions on Subsidies =5 &

member of the Canadian Delegation.

5. The members of the Cansdian Delegation were assigned
to cover the various cozmittees and sub-committees of the Con-
There were six main committees, to each o6f which was

allotted a section of the drart Charter, as follows:-

Committee I -
Committee II-

Committee III-

Coomittee IV~
Comnittee V -

Comittee VI~

Employment

Econonic Development
Commercial Policy

Restrictive Business Practices
Intergovernmental Commodity

Agreemants

Organization

last days of the Conference.

Thus Comnittee I was able to

paratory Committee

The sub~

Each of these comnittees in turn set up a number of sub-committees
composed usually of from fifteen to eighteen countries.
committees in their turn referred particularly knotty problems
t0 working parties, which usually were composed of from five to
eight countries. The ground to be covered by each of the six

gain commnittees varied greatly.
finish its work in December and Comnittees IV and V in January

while Cormittees II, III and VI were in session up to the very
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6. To Mlr. Hebert was essigned the chief responsibility
for representing Canade on Committee I snd to lir. Reismen was
essigned the Canadian repressntation on Committee IX, except
for the Article on Investment, which wes handled by Xr. Perry.
¥r. Reismen, before the Conference was over, became one of the
recognised experts on the Charter.

7. Cop- ittee III had to desl with such a variety of
topics that It was found pecessary to allot the representstion
of Canada t0 & pumber of members of the Delegation. Thus Mr.
Bull took charge of the Section of the Commercial Policy Chepter
which deels with Tariffs, 'Preferences, and Internel Taxation

and Reguletions. He represented Cansdes on the important Sub-
Cornittee desling with Preferences. Mr. Reisman snd lr. Richards
together handled the Section desling with Quentitetive Restric-
tions, kr. Richerds devoting perticuler attention to quotes on
egricultural products. Mr. Perry was given responsibility for
the importent Section dealing with Balance of Psyments Diffi-
culties. lr, Reisman took charge of the Seclion desling with
Subsidies, except during the period when Mr, Deutsch was in
Hsvana. MAr. Richards covered the Section dealing with State
Tredipog. The importent technical articles concerned with ques-
tious of customs administretion were assigned to Lr. Brown as
his sole responsibility. He represented Canada on the Sub-
Comnittee set up to consider these articles snd his intimate
knowledge of these technical problems soon made him e leading
member of this Sub-Committee. The lust Section cof the Commercial
Policy Chapter deeling with Speciael Provisions was heandled joint-
ly by lr. Brown and Lr. Couillerd.

8. On Committee IV lr. McGregor was the Cenadian dele-
gote. He had tuken an active part in the drafting of the
Chapter on Restrictive Business Practices both at London and
Geneva. Accordingly, he soon became one of the leeding mem-
bers of Comnittee IV and hed e grest deal to 4o with creeting
the co-operative spirit and friendly atmosphere thet prevailed
in that Comnittee. Cansda can be considered ms heving msde

e major contribution to the Chspter on Restrictive Business
Practices. LKr. Richards represented Censde effectively on Conm-
mittee V, which dealt with the Chapter on Intergovermmental
Commodity Agreenents. Finelly, Mr. Coulllerd, with only occa-
sionzl help from other members of the Delegation, was the Canadien
representstive on the important Committee VI, which dealt with
8ll questions pertaining to the setting up of the Internationsal
Trade Organization.

9. Alr. McGregor, having completed his assignment, snd
Xr. Hebert, being wanted for other duties, were able to leave
Havana in January. kr. Bull, lr. Brown eand Lr. Rosenthal were
eble to get sway in Februery. kr. Richards left Havana et the
beginning of lsrch. MNr. Perry, Mr. Couillard, Mr. Relsman and
Xr. Henry remesined with me until the end of the Conference.

10. An excellent team spirit prevailed in the Canadien
Delegation. Each member was keen to make the contribution of
Cansdz to the framing of the Charter as effective as possible.
The work wos extremely arduous. The meetings were held in the
Capitolio, the building of the Cuban Congress. The members of
the Delegation seldom left the Capitolio until after eight in
the evening. After thet there were documents to read over
after dinner, because seldom wes it possible to read over ell
the documents during the course of the day. Work commenced each
day et © s.x. with & Delegation meeting, at which were planned
the tectics for the dey, breaking up in time to be et the first
Conference meeting at 10:30 a.m. Given the trying heat and
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poise of Havana, it is a testimony of their keen {nterest
that the members of the Canadian Delegation were able to keep
up this pace for four months without interruption. No Chair-
man of a Delegation could have received more loyal support
and co-operation from the other members of his teanm.

11. The Cansdian Delegation contributed its fair share

to the officers of the Conference. I was elected Chairman of
Committee III - the Commercisl Policy Committee. Xr. Couillard
was elected Chairman of the important Sub-Committee dealing
with Chapter VIII of the Cherter - Settlement of Differences.
This young Canzdian, without eny legal training, presided over
with abllity and distinction a Sub-Committee composed mostly :
of lawyers, including a member of the Prench Parliament. Finelly,
Lr. Perry was elected Chairman of the Wcrking Party set up to
deal with the intricate questions of exceptions to the rule of
non-discrimination in the case of balance of payments difficul-
ties. This became one of the most impurtant subsidisry orgens
of the Conference. The questions with which they hsd to deal
were 80 technical that they used an esoteric language unintelli-
gible to the average man or, for that matter, to the majority -
of delegates attending the Conference. Since the main con-
troversy in the Working Party developed between the United King-
dom and the United States, the position became very delicate

for a Canadian Chairman. Mr. Perry scquitted himself with
credit and won praise for his handling of the most difficult

of all the working parties set up at the Coaference.

12. Trouble arose at the very outset of the Conference
over the question of ‘the election of a President. Most of the
countries who had participated in the work of the Preparatory
Committee wished to nominate Mr. Max Suetens, the Chief Dele-
gate of Belgium, who had presided so ably and so tactfully over
both the London and Geneva sessions of the Preperatory Committee.
This proposal evoked pronounced resistance from the Latin-
American delegations, who maigtained that according to the
custom of inter-American conferences the President should be
the Chief Delegate of the host country. The difficulty in this
case was that Mr. Sergio Clark, the Chief.of the Cuban Delega-
ticn, although very popular with all those who had known him

at Gensva, had no particular gualifrications to serve as Presi-
dent of the Conference. The compromise wes reached of electing
¥r. Clark as President and kr. Suetens as First Vice-President
with the understanding that the President would preside over
the plenary sessions of the Conference and the First Vice-
President over the meetings of the General Committee.

13. The General Comuittee was the steering committee of
the Conference. It consisted of eighteen members, viz., the
President, the First Vice-President, six other Vice-Presidents,
the Chairmen of the six .main committees, and four members at
large. The last four were filled by representatives of the
3o-called great powers - China, France, the United Kingdon and
the United States. As Chairman of Committee III, I waes auto-
woticelly e cemter of the Gerersl Corrittee. This Comnittee
performed a useful function in planning the work of the Confer-
ence. There was resistance, however, whenever it was suggested
that the General Committee should attempt to resolve difficulties
of substance confronting the Conference. In such cases resort
usually had to be had to a full meeting of Heads of Delegations,
en organ of the Conference which had not been envisaged at the
outset. The majority of delegations loocked upon the General
Committee. as a packed body with over-representation of the de-
veloped countries. That is the reason why at a decisive stage
of the Conference it was necessary to set up a Coordination
COmmittee with membership different to that of the General
Comzittee.




- om

-5«

14. Throughout the discussions et Havana the Canadlian
Delegation edhered closely to instructions conforming to the
policy formuleted by the Government of Canada prior to the
deliberations of the Preparstory Committee. This policy has
been to support fully the setting up of en Internationsl
Trsde Organization upcn the basis of the original United
States "Proposals for Expsnsion of World Trade and Employ-
pent"., Accordingly the Canadien Delegation consistently
opposed efforts to wesken the rules designed to reduce trade
berriers and to pernit the restorstion of international trede
upon & multilateral basis es soon es poussible. The successive
stages in the elaborationiof e Charter for the Internatiobnal
Trade Organization did bring adbout & weaskening of these’
rules. This arose through the progressive introduction of
exceptionzl provisions or "escape clauses", necessary in
order to secure the adherence to ths Charter of as many
dirferent countries es pcssidble, The Canadimn Delegation,
when finding that the inclusion of an exceptional provision
was inevitable, directed its efforts to restricting the
scope of the provision &s much es possibla. The result of
2ll this has been that the Charter which finally emerged at

_ Havens represents a bold compromise, flexible enocugh to take
cere of varying needs of different economic philosophles and
of different stages of economic development, yet sufficient-
ly true to the principles of multilatersl trade to give rise
to the hope that the Orgsnlization, when it is set up, will
prove to be one of the most successful and most enduring of
ell the intergovernmentsl organizations established during
the last few years.

15. At the Tirst Session of the Preparatory Committee

in london it became appasrent that the chief division of opinion
wes between the highly industrialized countries and those
countries espiring to repid industrielization. This latter
group became known as "the under-developed countries™. They
stressed the need for freedom to use any messuras that would
promote more repidly thelr economic development. In particulsr
they wished freedom tc use quantitative restrictions to attain
this end. Concessions were made to this group et London 1n
thet a separate chaptar was included in the arsft Cherter
deeling with Economic Development mnd the Organizetion was re-
quired to euthorize the use, for purposes of economic Qdevelop-
ment, of quantitative restrictions, differentiel internal
texation, mixing regulations and other devices, when these
were found likely to be less harmful to internationesl trade
than other messures. .
16. Another feature of the London Session was the
stress laid by Austreslie snd other countries on the need for
expansionist pclicles in regard to employment. This clearly
reflected the new economic idess sssociatsl with the name

of Lord Keynes, It wes mainteined that the level of employ-

" ment in important countries had e greater influence on world

trede than eny lowering or raising of trade barriers. It

was pointed out, with & certain meesure of Jjustification,

that the United States Araft of a Charter wes entirely nega-
tive. It contalned a series of "donts" sbout what nations
pmust not 4o in the way of meintaining barriers to trade, but
little of a positive chsracter sbout what.natlions should ao

to expand world trade. As a result, tha chepter on Employment
in the original United States draft of a Charter was expanded
and recognition wes accorded to the need of countries to teke
action to protect themselves against deflationary pressure

in the event of a depression in one of the important industriasl
countyries. ¢

17. At thelsecond Sassion of the Preparstory Committee,
held in Gensva, the under-developed countries contipued their
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efforts to secure more latitude for themselves in using for
their rapid economic development measures inconsistent with

the basic principles of multilateral trade. These efforts
concentrated on freedom to use for this purpose protective
devices such as-quantitative restrictions, differential in-
ternal taxation and mixing regulations and preferences between
neighbouring states. At London, Australia had played the useful
role of assuming leadership of the under-developed group and

then when concessions to their point of view had been obtained, -

of persuading the group as a whole to accept the comprémise.

It was not possible for Australias to repeat this performance

at Geneva, India showed a desire for more concessions and
became the chief apokesman of the under-developed group, al-
though in respect of preferences for purposes of economic
development the chief proponents were Chile and the Lebanese-
Syrian Customs Union. As a result of protracted discussions
the compromise was reached of providing for protective measures
for purposes of econpmic development with the prior approvel of
the Organization (Article 13) and for preferences for purposes
of economic development also upon prior approval of the Organi-
zation (Article 15). The requirement of a two-thirds vote for
the latter, however, was left in square brackets to be decided
by the Havana Conference.

i8. Apother phase of the draft Charter which caused
dirficulties at Geneva was the provision for exceptions from

the rule of non-discrimination in the case of countries apply-
ing quantitative restrictions for reasons of balance of pay-
ments difficulties. The exchange situation became more critical
while the Preparatory Committee was meeting in Geneva. The
United Kingdom in particular no longer found it possible to
maintain the convertibility of its currency. In consequence
that country, together with other Buropean countries, sought

to elaborate more precisely the exceptions from the rule of
non-discrimination. The result was the redrafting of this
Article of the draft Charter which became Article 23 of the
Geneva draft. The provisions permitting the use of quantitative
restrictions on a non-discriminatory basis for balance of pay-
ments reasons were also expanded at Geneva in that a country
could not be required to change its domestic policies if the
Organization considered that these policies were responsible

for its balance of payments ditricugties (Article 21).

19. Finally, the Preparatory Committee were unable to
resolve certain questions.and had to preseant the Havana Con-
ference with the choice between a number of alternative solu-
tions. - These questions were: weighted voting versus one state-
one vote; the composition of the Executive Board, and relations
with non-Members of the Organization.

20. Concurrently with the Second Session of the Pre- -
paratory Committee, there took place at Geneva a series of
nultilateral tariff negotiations. Altogether there were nego-

tiations between 127 pairs of countries represented on the oo

Preparatory Committee. Of these negotiations 123 were concluded
successfully. The results of these negotiations were embodied

in the General Agreement on Tariffs and Trade, the text of

which was authenicated by the Geneva Finasl Act signed on October -
30th, 1947, by the representatives of 23 countries (the seventeen
members of the Preparatory Committee plus Luxembourg, Syria,
Pakistan, Burma, Ceylon and Southern Rhodesia). The General
Agreement on Tariffs and Trade included those provisions of the
Geneva draft of the Charter which directly relate to the importa-
tion of goods, i.e., most of the Commerciel Policy Chapter of

the draft Charter. It was provided, however, that neerly all

of these provivions would be superseded by the Charter agreed
upon at the United Nations Conference on Trade end Employment
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{the Havenn Conference) when thet Charter eantered into
force. Tie General Agreement on Teriffs and Trade 1s now
being applied provisionally by all of the signatories of
the Geneva Final Aét with the exception of Chile,

2. The seame questions which had given rise to
difficulties at Geneva confronted the Conference at Haveans

with its mein problems. It hsd been hoped that, because

the Preperatory Committee represented a cross-section of the
different types of economies, agreement upon the basis of the
Geneva draft of the Charter would be reached fairly speedily.

It was hoped that a delegation such as that of Indis, which

hed accepted the Geneva draft subject to econfirmstion by the
Indien Governoment,.would use its influence with the delegations
from the other under-developed countries to secure their accept-
ance of the compromise reached at Geneva. These hopes proved
to be sbortive. Just as Australlie lost its lesdership at
Geneva because it had accepted the compromise reached st london,
Indie was unable, end, es it turned out, unwilling, to assume

‘the lesdership of the under-developed group at Havena. The

Indien Minister of Commerce came to Havana prepared to play
this role, but, when he heard the speeches at the opening
plensry meeting, he declded the best tactics for Yndies would
be to wait and see what further concessions would be granted
to the latin-American countries, all of whom were clamouring
for more freedom for economic development.

22, The lstin-American countries dominated the first
part of the Havana Conference. The fact that the Conference
was being held in a Latin-American country gave them a great
advantage. They were able to unite bn the issue of the re-
cognition of Spanish es one of the working languasges of the
Conference. They made full use of their numerical advantage.
Except for the last four weeks of the Conference they were

able to act as a s0lid bloc. This more then anything else
threatened the success of the Conference which for three months
was in jeoperdy.

23. . These three months proved that the Conference was
held not only in the wrong place but also at the wrong time.
The Latin-American countries had become disturbed over the
implications for them of the Marshall Plan. They felt the
fairy godmother of the North wes deserting themw in favour of
Europe. Their acquaintence with socielist idess had converted
them to & form of international socielism 4in which the richer
countries were under en obligation to the poorer countries to
promote the economic development of these countries and to
raise their standerd of living up to that of the richer coun-
tries. Some of them even went so far as to deny the right of
the richer countries to essist in the reconstruction of the
Buropean countries because these countries hed once enjoyed
prosperity at the expense of the undesr-developed countries.

24. The lLatin-American countries had developed many
new industries during the war. It became clear that they wished -
this process of rapid industrislizetion to continue. It also
becape evident that they feered the effect on their new indus-
tries of the revival of Europeen competition. The econcept of
economic development became confused with the desire to use
protective measures to support industries recently established.
References were heard to the importance of some fectory becsuse
it belonged to e reletive of the President of the country. The
Havene Jonference was held on the eve of the Bogote Inter-
American Conference, at which the Latin-Americen countries .
intended to press for "a Karshell Plan for the Americas™. Thus
guch of whet transpired at Hevane was a dress rehearsasl for
ogota. R : .
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25. Cutting across &ll these tendencies was the
attitude of the Argentine Delegation, which was out to pre-
vent the Conference from being a success. Their main theme
was that the proposed Internstional Trade Organization in--
volved the creation of ™a Super-State". The appeal to res-
pect for State-sovereignty once again was being used to
impede international co-operation. Professed socialists were
being asked to be more nationalist than internationalist.
Fortunately the Chief of the Argentine Delegation, Senator
Molinari, impaired his effectiveness by an excess of demagogy.
The other members of the Argentine Delegation, however, were
distinguished by their erudition on technical questions. At
first they appeared to have the full support of Chile, Uruguay
and Bolivia, but at the end of the Conference Argentina was
isolated.

26« The Brazilisn Delegation endeavoured to dis-
associate themselves from the solid Latin-American bloc. As

a member of the Preparastory Conmittee they had been co-opera-
tive at London end Geneva, but in general had grouped thenm-
selves with the under-developed countries. Their coanceran to
maintain differential internal taxation apd to protect their
newly-established industries brought them closer to the other
Latin-American countries than to the United States. Their
efforts at conciliation were frustrated by the taunts of the
other lLatin-American countries that they were "a Yankee tool".
They fulfilled a useful role, however, in the determined stand
they took against the creation of new preferences.

27. The Mexican Delegation stood out from the other
Latin-American delegations not only as regards the ability of
their representatives, but also as regards their attitude to-
wards quantitative restrictions. They were just as keen as
the delegates from their sister republics on econcmic develop-
ment and on protection of existing factories, but, becasuse they
had hed little experience of quantitative restrictions and
feared the administrative difficulties of such measures, they
placed the emphasis more on tariff protection. They wanted
freedom to impose higher tariffs rather than freedom to resort
to other protective devices. It was the Mexican Delegation
that introdiced the proposal for an EBconomic Development Commit=
tee as a counterweight to the Tariff Committee, provided for
in the Geneva Draft of the Charter. This proposal caused a
good deal of concern to the Canadian Delegation, who saw in it
a means of converting the International Trade Organization
into an instruu.eant for promoting economic déveloigent rather
than for expanding internstional trade. ZEventually the pro-
posals both for an Economic Development Committee and for a
Tariff Committee were dropped as part of the final compromise
which made possible agreement on a Charter.

28. Most of the:other delegations from under-developed
countries supported the Latin-American countries in their
fight for more freedom to use exceptional measures for pur-
poses of economic development. Each delegetion, however,
placed the emphasis on some phase of the problem of particular
interest to its country. The Arab group of countries, for
instance, were most concerned with the establishment of new
preferences. They supportea Chile, which was seeking inter-
national authority for its agreement with Argentina providing
for new preferences contrary to the most-favoured-mation pro-
visions of some of the existing treaties concluded by both
countries. The New Zealand Delegation, ably led by the Right
Honourable Walter Nash, sought to turn the Charter as much as
possible into an international endorsement of the economic
policies pursued by the New Zealand Government or rather by
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Mr. Naesh himself. China was chiefly concerneé with freedom

to continue differential internsl taxation. Ceylon, represented
by their High Commissioner in London, Mr. Cores, beceme the
most outright defender of quantitative restrictions. Reflect-
ing the views of the extreme-left government now im power in
Ceylon, Mr. Coree could see nothing bad in "Q.R.8". Indie

hed the ablest delegation of all of the under-developed coun-

~tries. They played a massterly geme of waiting to see whet

developments would bring forth. In playing this game they
gave support as and when most required to the general line of
atteck by the under-develpped countries.

29. Those resisting the under-developed countries

were handicapped by the need of each country to take into account
its own speciel requirements. .Thus the United Ststes Delegation
was hendicapped by the need of insisting upon freedom to use
quentitative restrictions for the protection of agriculture under
certain conditions, and this without being subject to the prior
approval of the Organizetion. They were further prejudiced by
their insbility to agree to the renuncistion of the right to

use export subsidies under ell circumstances.

30. The United Kingdom et first had supported the

United States wholeheartedly in the efforts toc set up an Inter-
nationel Trade Orgesnizetion upon-e sound basis. At the closing
steges of the Geneve discussions, however, the United Kingdonm
became more lukewarm in their support. Partly this was the
result of the attacks mede at Geneve upon the system of Imperial
preferences and partly the reflection of the increasing balance
of payments difficulties experienced by the United Kingdom. At
Havana.the attitude of the United Kingdom Delegation seemed to
be dominated by the desire to have nothing in the Charter thet
would impede their programme of agricultural protection nor
their freedom to discriminate for balance of payments reasons.
The ink was hardly dry on the rules drafted at Geneva, largely
by the United Xingdom representative, for revised exceptions

to the principle of non-discrimination (Article 23), when the
United Kingdom commenced at Havana to seek whet emounted to
absolute freedom to discriminete during the transitional period.
Their experience with the Anglo-American Financial Agreement
made them chary of accepting too binding commitments in respect
of pon-discrimination. - In this they were joined by France and
the other countries of Europe, who disliked the interpretstion
plsced upon the Geneve text of Article 235 by the United States
representative. They wanted more flexible provisions governing
the exceptions to the rule of non-discriminetion.

31. Finally, a disturbing note was introduced into the
Havans deliberstions by Switzerlend. Mr. Stucki, the Chief of
the Swiss Delegation, claimed that their position was unique

and consequently deserved speciel trestment. A country poor in
natural resources and dependent ecopmomically upon the export

of highly finished goods, Switzerleand is surrounded by countries
who, under the Cherter, sre free to impose gquantitative restric-
tions and other messures for bslence of peyments reasons. Unless
pernitted to use similar measures to defend what are her vital
interests, Switzerlend would be unsble to subscribe to the
Charter. At first, in erguing this thesis, Mr. Stucki seemed

t0 be careful not to associste himself with the Latin-American
bloc. However, he intervened to defend quantitative restrictions
during the course of a debate in which ninety-five speeches

were delivered, most of them in favour of the free use of quan-
titative restrictions under conditions which would permit their
use by every country except the United Stetes.
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32, "Thus it appeared at Havana that only the Benelux
countries and Canada stood for the full acceptance of the basic
principles of multilateral trasde. Even Canada was not ab-
solutely pure because we too had our balance of payments
dirricultges and were zealous in protecting our own position

as regards that section of the Charter. Among the Benelux
countries there were times when the Netherlands was in dis-
agreement with its Belgian partner on account of Dutch concern
over special measures to protect agriculture. The hope that the _
larger number of under-developed countries represented at lavana
would accept the Geneva compromise was in part vitiated by this
lack of unity in the ranks of the Geneva countries. When it

was pointed out to the under-developed countries that the Geneva
draft provided for the use of quantitative restrictions and of -
preferences for purposes of economic development, but subject

. to the prior aspproval of the Organization, they were able to

reply that prior approval was not a prerequisite for the use
of quantitative restrictions for balance of payments reascns
or for the protection of agriculture under certein conditions.

33. The situation during the first month at Havana

looked so hopeless that the practice grew up of having informal
meetings from time to time of the heads of leading delegations
from countries genuinely interested in establishing the Inter-
national Trade Organization upon a sound basis. At these meet-
ings the general -situation of the Conference was discussed. At
one of the meetings, held early in December and presided over

by Mr. Clayton of the United States, it was decided to give up
the fight then ensuing upon the question of weighted voting
versus one state-one vote. It was felt that it would clear the
air and help to create a better atmosphere at the Coanference if
the inevitable concession to the majority was made then rather
than allowing the deadlock over this question to continue in-
definitely. Accordingly the United States, United Xingdom and
Canadian Delegations, the three chief proponents of weighted
voting, declared their-acceptance of the principle of one state-
one vote, subject to the later decision regarding the composition
of the Executive Board of the Organization being satisfactory

to these delegations, i.e., that provision be made for permanent
seats on the Executive Board to be allocated to the countries

of chief economic importance. Instead of this move clearing

the air end helping to create a better atmosphere, it had the
reverse effect. It made the majority more conscious of their
numerical strength and encouraged them to hope for more con-

-¢cessions.

34, In view of this situation, I proposed at one of

the informal meetings, held shortly before Christmas, that the
Conference should be adjourned to be called together again
after the Bogote Conference had clarified the situation of

United States financial assistance to the economic development -

of Latin America. I took this position in accordance with in-
structions from Ottawa that rather then attempting to frame a
Charter flexible enough to fit the lowest common denominator, --
the leading trading nations should build up from the basis of

the General Agreement on Tariffs and Trade, concluded at Geneva

on October 30, 1947, i.e., the selective rather than the uni-
versal approach. That Agreement contained a provision (Article
XXV) for regular meetings of the Contracting Parties, in other
words, for an embryo organization.

35. This propousal led to a searching discussion at
informal meetings on the situation of the Conference. The
Unjited States Delegation telegraphed to Washington for instruc-
tions. However, it was decided to continue the Conference in
the hope of hammering out a generally acceptable solution. It
was felt that to adjourn the Conference would be to deal a fatal

10
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blow et the whole conception of an Internationel Trede Organi-
zation. It might never be possible to casll the countries together
again to discuss & Charter. Overshedowing everythinog was the
Soviet Union snd the politicel capital they might meke out

of a breekdowr of the Hevann Cunference.

3o The selective approach, instecd cf 4ke universai
epzrusch, also wes rejected on politicul grounis. Tae Head
of the French Delepntiosa referred to the opposition in France
to the General Agreement on Tariffs and Trade and affirmed
that the only chence of securing French acceptance of theat
Agreement wes to present it for retificetion along with e
Charter for the Internstibnal Trede Organizetion epproved by
28 lerge number of countries. Otherwise both the Cormunists
and Socielists in France would .meke too nuck political .
capital out of the thesis that the General Agreement wss en
attempt by the United States to form an exclusive capitelist
bloc. The Honoureble J.J. Dedmarn, Chief of the Australjisn
Delegation, also contended that Austrelie could not accept
the Genersl Agreement without & Churter. He hed in mind
perticulurly the Employment Chapter of the Charter, to which
the Australiens ettsch so much importance end which is not
included in the General Agreement. Thus it ves that no other
approach than the universsl one proved to be politically
feesible. If there was to be & Charter at all, it had to

be flexible enough to secure the adherence of as many coun=-
tries &s possible. ‘

37. After the New Year the Conference continued to dis-
cuss the various sectious of the Charter through the elaborste
mechanisn of the six msin committees, numerous sub-comnittees
and working parties. Progress wes lamentasbly slow. The
difficult problem of compositicn of the Exectitive Board was
tackled and gave rise to endless debate and Jockeying for
position. The dengerous proposal for en Economic Development
Committee commenced to meet with general acceptance in the
form of & sub-committee of the Executive Board, to which status
the Tariff Committee also was to be reduced. Resistance con-
tinued to be offered to the crestion of new preferences, but
the idea of "a Free Trade Area™ as a new form of Customs Union,
less rigid end therefore easier to attein than the old form

of Customs Union, wes thrown out and mede en immediate appeal
to the Areb group of States and to the Central Americen group.
It served to meke these two groups less insistent upon free-
dom to use quentitetive restrictions for the purpose of
economic development without prior epproval of the Organize-
tion. On this letter question, however, the Conference con-
tinued to be desdlocked. In the meantime good progress was
made with the less controversiel parts of the Charter, such as
the Chapter on Employment, the technicel articles desling with
questions of customs administration and the Chapters on Res-
trictive Business Practices and Inter-governmental Commodity
Agreenents. On the orgenizationasl side, besides the ccnposi-
tion of the Executive“Board, difficulties still were being
experienced in relation to the settlement of differences, re-
letions with non-Members, boycotts for politicel purposes, end
the treatment of areas under military occupetion.

38. During the month of Januery considerable progress
was nsde in the solution of the msin issue that hed been
separating the Cansdian snd United States Delegations. This
was the question of export subsidies. At London it had been
agreed that export subsidies would not be permitted after e
certain period, except in the cese of e treakdown of negotia-
tions for en intergovernmentel commodity agreement. The
Canadien Delegation hed reserved its position on this exception,
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because it was felt that it would give the United States too
much bargaining power in the negotiatioms for comnodity agree-
ments. At Geneva the Canadian Delegation succeeded, in the
face of United States opposition, in making this exception
subject to the prior approval of the Organization. Now it
was the turn of the United States to enter a reservation.

In this they were inconsistent since they had been insisting
on prior approval in the case of exceptional measures for pur-
poses of economic development. They felt, however, that in the
case of export subsidies the prior approval of the Organiza-
tion would never be granted and that, as the Subsidy Section
of the Charter provided for stabilisation schemes equivalent
to export subsidies and for general production subsidies that
tended to increase or to maintain exports, they could not
defend at home the prohibition of the only price support
action the United States could take in the event of a burden-
some surplus. Thus it was that the whole issue hsd to be
fought out again at Havana. The result was a coaproaise
whereby all forms of subsidizetion were to be subject to
review by the Organization and in the event of any such sub-
sidization acquiring for a Member more than an equitable share
. of world trade in the commodity concerned, the Organization
can require the Member to alter its subsidy.

39. ' .  This was the general situation in the Conference,
when, early in February, the Latin-American bloc proposed

the setting-up of a Coordination Committee to resolve the out-
standing difficulties. This proposal, submitted in the form
of a resolution signed by nearly all the Latin-Americen dele-
gations, was discussed in a formal meeting of Heads of Dele-
gations. It was obvious that the main idea behind this
proposal was to have an opportunity for "horse trading”, where-
by the Latin-American countries would obtain some of their

pet objectives in return for some concessions on their part

to the numerically weaker, but much stronger economically,
group of important trading nations. It was felt, however,

that 1t would be poor tactics to refuse the request of the
Latin-American countries. The proposal did offer the only
hope of breaking the deadlock and terminating the Conference
within a reasonable period of time. Accordingly, the Coordina-~
tion Committee was set up and deliberated for three weeks. As
a result of these deliberations there emerged the final com-
promise which made possible agreement on a Charter.

40, The most important part of this compromise relasted
to the highly controversial question of the use of quantita-
tive restrictions and other protective devices for purposes

- of econonic development (Article 13). The principle of prior
approval of the Organization was retained, but in four care-
fully defined cases the prior approval would be automatic in
that it would have to be granted if the criteria were met. Of
these four cases, however, only two were really automatic.
These two commenced with the words "is designed", which being
objective does not permit of much discretion on the part of
the Organization. Of the other two cases, one commenced with
the words "is necessary™ and the other with the words "is

unlikely”. In both these cases the subjective element is present

and a great deal will depend upon how the Organization inter-
prets these particular words. The two cases commencing with

the words "is designed” are (1) for the protection of industries

established during the war, i.e., the so-called "war.babies"
and (2) for promoting industries processing a raw material
the market for which has become curtailed through new or in-
creased restrictions imposed abroad. In both these cases the
sutomatic prior approval of the Organization will be for a
specified period end in any application for remewal the

12
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approvel of the Orgenization will not be subject to the
sutometic provisions of Article 13.

4l. Undoubtedly the concession of "the war-babies
clause™ had & great deal to do with securing the adherence
of the Latin-American countries to the compromise. It hed
become evident thet what many of them were most concerned
about wes the right to use quotas and other restrictive
measures to protect their newly-estsblished industries
ageinst the revivel of Furopean competition. Consequently
this clesuse wes chiefly at the expense of the Europesn coun-
tries, a fact to which the United Kingdom Delegstion were to
call attention later on when they beceme hesitant sbout
accepting the Charter thet was emerging from the Conference.

42, The tussle over Article 13 led to & split in

the ranks of the Latin-American countries. This split came
over the issue thst had been cutting across all the discussions
on the Chsrter and dividing countries that were together on
most other issues. It wes the question of protection for
agriculture versus protection for industry. Colombis, whose
Chief Delegste, Mr. Llerss Restrepo, was & member of the Co-
ordination Committee, wented more freedom to use qusntitstive
restrictions to protect agriculture as well as industry. This
wes stoutly resisted by Mexico and Peru, whose Chief Delegstes
were also on the Coordinstion Committee. They won out and
although the Colombian delegete accepted the compromise, he

41d so reluctsntly. As one of the lesding figures of the
Libersl Party of Colombie he felt his position at home would
be prejudiced &s a result of the compronise.

43. On preferences, 1t wes not necessary to meke
concessions to the views of the majority. In fact Article 15 -
of the Havans Charter represents an improvement over Article 15
of the Geneve drsft, having regerd to the fact that the two-
thirds voting requirement was left in square brackets in that
dreft. If this question had been put to & vote at the Haveans
Conference, i1t 18 certain thst the two-thirds voting require-
ment would have been reduced to that of a simple majority. The
Arsb group of countries and the-Central Americen group having
been won over by the conception of & "Free Trade Ares™, which
also was mede part of the compromise, Chile became more or

less isolsted in the fight for new preferences for purposes

of economic development.

44. In Article 15 of the Havans Charter the Orgeni-
zation is required to grent approvel of new preferences elther
by a two-thirds vote or when they meet certein criteris designed

to assure thet they will serve the purpose of the developnment
of perticuler industries. At s later stage of the conference,
when they were becoming chary sbout accepting the Cherter, the
United Kingdom Delegation attacked Article 1Y beceuse its
scope d4id not cleerly .permit new preferences with the colonies
for purposes of ecopomic development. They were met in pert
by an interpretative note defining “the same econcmic region”
in such & wey as it could be interpreted to include both the
United Kingdom and certein of the colonies.

45. On this pert of the compromise, Mr. W. Mueller,

the aggressive Chief Delegate of Chile, was outmanoeuvred in -
the Coordinstion Committee. Ee did not realise until it was
too late that the words "between Members™ excluded from the
scope of the comprtémise the preference agreement between Chile
epnd Argentina unless Argentina became a Member of the Orgsni-

13




-4 =

zation, which from the attitude of the Argentine Delegation
could be seen to be highly unlikely. The Chilean Delegation
later were able to some small extent to repair this mistake

on their part when the question of relations with Non-Members
was being discussed separately from the compromise by securing
the right for approval, by & two-thirds vote of the Organization,
of new preferences with non-Members. .

46. Another part of the compromise agreed upon by Ve
the Coordination Committee was the decision to drop the pro-
posals for the setting up both of an Economic Development Com-
mittee and of a Tariff Committee. The Canadian Delegation had »
taken an active part in proposing this solution of the pro-

blem presented by the Mexicen proposal for an Economic Develop-
ment Committee. The Tariff Committee had been intended to

take over the functions performed at the meetings of the Con-
tracting Parties to the General Agreement. It was felt that

when the Charter came into force these functions could Just

as {eadily be performed by the Executive Board of the Organi-
zatlon.

47, As part of the compromise, the Contracting
Parties agreed to amend, at their next meeting scheduled at
Havana for the end of February, the General Agreement so as
no longer to require unanimity in accepting the adhesion of new
countries. This can now be done by a two-thirds vote and
hence removed the Mexican objection to “a veto right". The
Contracting Parties also agreed that they would endeavour to
wnive the right of complaint against supersession of Part II
of the General Agreement by the corresponding provisions of
the Charter, thereby meeting another Mexican objection to the
tariff negotiations section of the Charter. They had argued
that they otherwise would not know in advance the provisions
orbthelceneral Agreement to which they were being asked to
subscride.. :

48. The last part of the compromise was that the
Coordination Committee agreed to accept the solution of the
vexed question of composfiion of the Xxecutive Board then
being worked out in main committee. This provides for a Board
of eighteen countries or customs unions with permanent seats
allocated to the eight Members of chief economic importance.
It is specified that in determining the countries or customs
unions of chief economic importauce particular regard shall
be paid to their shares in international trade. Moreover,
an Annex to the Charter prescribes the rules to be followed
in the first election to the Executive Board and one of these
rules is that two of the permanent seats shall be allotted to
the two countries in the Western Hemisphere with the largest
‘external trade. These provisions assure the allocation to
Canada of one of the permanent seats on the Executive Board.

49. For this satisfactory outcome, from the Canadian
point of view, we are indebted to the unfailing support of

Mr. C. Wilcox, the United States Deputy Chief Delegate end of
Dr. Erik Colban, the Norwegian Chief Delegate and Chairman

of Committee VI dealing with orgsnization. At the informal
meeting held early in December, at which it was decided to
give up the fight for weighted voting, the question of the
composition of the Executive Board was discussed. I outlined
the reasons why Canada attached importance to permanent seats.
I explained that, while Caneda was recognised as an important
industrial country, we could not be certain of election to

the Executive Board because the majority of countries regarded.
us as closely associated with either the United Kingdom or

the TUnited States. The principle of gecgraphical represeatstioxz’
al80 worked egainst Canada in that North America always would
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be represented by the United States. Those present at the
informsl meeting, except the Austrelien representative, saw

the force of these argumeats. M\r. Cleyton snd kr. Wilcox
declered, on behalf of the United States Delegation, that they
would press for permanent seats, ststing thet "we went Censde
on the Board". Dr. Colban, on behelf of the Norwegien Dele-
getion, pledged his support for the same reason. This was

e very courageous stand for Dr. Colban to take because &t
Geneve he had opposed the propossl for permenent sests, erguing
that in any election the gountries of chief economic importance
would be sure to be elected. Australie oppused the proposal
for permanent seats to the bitter end.

50. The lLatin-Americen countries, after muck beggling,
were won over to the proposal for the composition of the Execu-
tive Board by the inclusion of an Annex to the Cherter giving
the formula for the first election in order to assure egquitelle
geogreaphical representation. This assured the election of

four Letin-Americen countries to the Board, provided & suffi-
clent number of such countries had become Members of the Organi-
zetion. It was surprising, in view of their numericsl strength,
that the Latin-American countries attached so much importence

to assuring the election of a certain proportion of their num-
ber to the Executive Board. An interesting sidelight on this -
struggle was the great anxiety of Brazil lest Argentine secure
en adventage over that country in the formule for election to

the Board. This led Brazil to ally herself with Chinas and <
Indie in stressing that populstion should be & determining :
factor nearly equal in importance to the share of & country .

in internationsl trade. Throughout the Havene discussions Dr.
wunsz King, the Chief Delegste of China, hed directed his mein
efforts to securing the sllocation of e permanent seat to Chins.
He succeeded in this by heving included in the formula for

the first election the provision that three out of the eight
permanent sests would be filled by the countries with the
largest populstion.

51. With the acceptance at a formasl meeting of Heals

of Delegations of the finul compromise worked out by the Co-
ordinstion Committee, agreement was definitely reached on those
pert of the Cherter respecting which the lLatin-American coun-
tries hed taken the most determined stand. During the laest

few weeks of the Conference there was no evidence of a latin-
Americen bloc. In fect, some of the latin-american delegations,
who had been cmusing the most trouble, became the leading ad-
vocates for an Internetionel Trade Orgenization. For example,
Lr. Chalone, the able Chief Delegate of Uruguey, who in December
had been the principal spokesman of the critics of the Geneva ,
draft, used his eloquence during the last few weeks to pralse
the Charter that was emerging from the Havane Conference. The
Argentine Delegation continued their stand in oppositnon to

- the setting-up of any orgenization with extensive powers, but

they were securing less snd less support. Bolivia remained
gssocisted with thexm until the end, dbut even Bolivie signed
the Finel Act. )

52. The cleavage of opinion in the concluding stege

of the Conference, therefore, was not between the developed
end the under-developed countries. Instead, it was among the
developed countries themselves. The questions remaining for
solution required bridging the gap between the views of the

' United States Delegetion on the one hand end those of the dele-

getions from European countries on the other band. The chier
of these qQuestions was that of exceptions from the rule of non-
discriminstnon in the case of countries experiencing balance

of payments difficulties. There also remeined for solution

i
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the dirficult guestions of the settlement of differences, relstions
with non-members, boycotts for political purposes, the trestment of
ereas under militery occupation, and the problenm of Switzerlsnd.

53. A Sub-Committees, presided over by kr. L.E. Couillsrd

of Cansda, succeeded after some twenty-five meetings in arriving
at a satisfactory sclution of the controversial question of the
settlement of differences. Here the chief clash of views hed .
been betueen the Anglo-Saxon or Common Law countries, who hesitated
to permit references to the Internationsl Court of Justice of -
questions hesving sn economic content, snd France and the other
countries of western Europe, whose represertatives were trained
in the concepts of Romasn Law. The Sub-Committee evolved a8 new -
text of Chapter VIII which represented s great improveuent over
the Geneva draft. It streamlined the verious steps to be taken
in the settlement of differences. The sctual procedures to be
followed for ensuring that sdvisory opinions of the Court on
matters referred to it by the Organization should hsve birding
effect were left to be confirmed by the Interim Commission sfter
consultation with the Court.

~

S54. Relations with non-Members were solved by the accept-
ance of week provisions which bore little resemblance to any

of the three alternatives presented to the Conference by the
Preparatory Committee. Argentina, for understsndable ressouns,
Switzerlend for similar ressons, and Sweden and Czechoslovskis on
account of their relations with the Soviet Union, hasd been irre-
. concilably opposed to eany strong provisions governing the rela-
tions with non-Members. ) '
55. The question of boycotts for political purposes proved

to be one of the most delicate of all questions deslt with by

the Conference. The Aradb countries wanted freedom to boycott

. goods originating with Zionist-sponsored producers, and Indie
wanted the right to continus their embargo on trade with South
Africa. By clever manipulation the issue wes made to appear chief-
ly one between Indie and South Africa. VWhile this saved the
Conference from undssirable publicity, it placed Dr. Holloway,

the Chief Delegats of South Africa, in a most invidious position.
He acquitted himself edmirably and with grest dignity. He hsad to
submit to being out-voted in favour of a formula which removed
from the scops of the Charter measures tsken pursuant to 8
politicsl question referred to the United Nations.

56. - On the question of the tresatment of aress under

military occupation, the United States Delegstion were unable

to persuade the Buropean countries thet the Conference should
provide for the reciprocel exchenge of most-favoured-nation
treatment with the occupied areas of Germany and Japsu. The -
United Stetes Government wss left with the elternative of desl-
ing with this matter in the agreements with the European coun-
tries for Marshasll Plan aid, but & reference to the sreas under_ .
military occupation was included in the Article of the Chsrter
dealing with membership.

S57. The problem of Switzerlend had been referred to

a8 Sub-Committee of Committse III - the Commercial Policy Commit-
tee -~ and this Sub-Committee had struggled with the question for
weeks. It was sgreed that Switzerland, with a strong currency
and surrounded by countries in balance of payzents difficulties,
was in 8 unique position. However, it was not clear how Switzer-
land could be released from senses of the obligstions of the
Charter without opening the dcor for other countries to tske
edvantege of this exception. Urugusy end Venezuels were mem-
bers of the Sub-Committee end made it clear that they had a
direct interest in whatever solution was proposed for Switzerlasnd.
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Jir. Stucki, the Chief Delegate of Switzerlend, 4id not assist
patters by his uncompromising attitude. The United Stastes
menber of the Sub-Committee showed himself to be equelly un-
compromising. Finslly, it was proposed thet the whole question
should be referred to the Interim Cocmission for further study

" and this solution of the immediate difficulty was sdcpted. It

hed the esdvantege of giving Mr. Stucki no excuse to crusade
against the Charter, which, in view of the influence of the

greatly-respected Swiss press, would have had unfortunate re-
percussions on European opinion towards the Cherter,

58. Thus it became clear during the eerly part of
Merch that one question after another was belng solved with
the exception of that perteining to the exceptions from the e
rule of non-discrimination in the case of colntries experiencisg :
balance of payments difficulties. This was the question to 3
which the United Kingdom Delegation attached the most importance. '

They became apprehensive that et the end of the Conference the

United Kingdom might be the only country unable to accept the

Cherter. As aslready indicated, they had become dissetisfied

with the solutions proposed for dealing with gquantitetive res-

trictions for purposes of economic development and with new

preferences. It was these considerations which led the United

Kinzdom Government to propose to the other countries of the

British Commonwealth of Netions a postponement of the Conference.

They did not pursue this idea in the abseunce of support from

these other countries, but they did take up with the United

States Government, through diplomatic chennels and therefore

outside the Conference, the questions which were csusing them

concern, perticularly that of the exceptions to the rule of poo
non-discrimination. 3
59. After preliminsry debote in Committee III « the

Conmerciasl Policy Committee - the balance of psyments questiorms |
hsd been referred to & Sub-Committee. This Sub-Committee in =

turs set up a Working Perty of eight countries to consider

the question of exceptions to the rule of non-discriminstion.

lr. Nell Perry of Canada wes elected Cheirman of this Yorking

Party, which for two months wrestled with this highly technical e
end dirficult question. For a long period@ the Working Party 3
wss able to make no headway. An impasse had erisen over differ-
ences of interpretetion of that part of the Geneva text of
Article 23 which requires countries in balance of peyments Aifrfi-
culties to give priority to exports for hard curreancy. Some

of the European countries elso disliked the provision precluding i
higher prices for goods imported from countries in whose favour

the discriminetion takes place. The United Kingdom wes out

frankly for full freedom to discriminste throughout all or nearly

8ll of the transitional period.

60. After several weeks of frustration the United

States decided to bresk the deadlock in the Working Party by

propcsing a return to the basis of thelr originel draft of a

Cherter. This meant that, in place of the criteria set forth -

in the Genevs draft, the justificetion for exceptions to the

rule of non-discrimination would be the condition that they had

equivalent «ffect to exchange restrictions permitted by the

Internstional Monetary Fund. A new draft of Article 23 on

this basis, submitted by the United Stetes Delegotion, slso -

provided that discriminatory mensures slready in force could be

continued and sdapted to changing circumstances for the duration 3
of the trensitional period as determined by the Fund. At first v
this pew draft plessed all members of the Working Party except

Ceneds. The Canesdisn Delegation hed to point out that the new

basis was more unfavourable for Csnade then thet of Geneva.

Moreover, Canade would be penalised through the fact tist an

effort hed delidberately been made to avold discrimination in
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the Canadian import restrictions imposed on November 17, 1947.
Accordingly, to meet Canada, it was proposed to permit any
country then applying the General Agreement on Tariffs and

Trade to continue to be governed by the provisions of that
agreement in respect of exceptions to the rule of non-discrimipa-
tion. This meant adding the Geneva criterie to the other Justi-
fications for discrimination, but only during the transitional
periocd to be determined by the Fund.

6l. When the Brazilian Delegation realised the full
implications of the proposal made to meet Canasde, they pro-
tested because Brazil had not yet been applying the General .
Agreement on Tariffs end Trade and consequently this particular

o provision would not be applicable in their case. The United -

¥ States Delegation, seeing the impossibility of confining the

» application of the additional provision to a few countries,
then decided to rfall back upon the choice of two options, one
based on their original draft of a Charter - which henceforth

’ became known as "the Havana option"™ - and the other oa the

. Genevg draft. It was on this basis that Article 23 of the
Havana Charter came to be drafted. This was not before, how-
ever, a pumber of difficulties had been ironed out. These
dirficulties chiefly arose through the patural reluctance of
the United Kipgdom Goverament to assume new obligations in

' ;Eigiii of non-discrimation which they might not be able to

62. %hen the Unjited States first made the proposal

to return to the basis of their original draft of a Charter
for exceptions to the rule of non-discriminetion, the United
Kingdom Delegation, along with the delegations from other
European countries, were pleased with this solution. When,

-

P

i > however, the proposal was referred to London it becanme apparent
N . . that the United Kingdom Government liksineither the original

; . ) nor the Geneva basis. The United Kingacm expert was recalled

{ S from Havana to London for consultation and no longer was avail-

able for participation in the meetings of the Working Party.
Direct consultations were then undertaken between London and
Washington and it was some little time before the Working
L Party could proceed with formulating a solution on the basis
- of the two options. The United Kingdom Government feared that
the non-discrimination provision in the Anglo-American Finencial
: Agreement would be interpreted to disqualify the discrimina-
i tions they then had in force if they exercised the Havana
3 - option, wherees from the beginning of the Conference they had
) - maintained that the Geneva option did not give them sufficient
- freedom for the period of the next four years. They also ob-
jected to the dual jurisdiction under the Geneva option whereby
the periocd for discriminstion wes to be determined by the
International Monetary Fund and the scope of discrimination
by the International Trade Organization.
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63. ’ Agreement on Article 23.eventually was reached

; by making, under the Geneva option, minor concessions of a

: technical character to the United Kingdom point of view and

: by postponing until March 1, 1952, any effective surveillance

: . " by the Organization over discriminations. Needless to say,
the solution of this question of exceptions to the rule of
pon-discrimination was reached only in the very last days of
the Conference.

64. One of the last acts of the Conference, prior
to the signature of the Final Act, was to approve the setting
up of an Interim Cormission for the purpose of meking the
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necessary preparstions for the holdlng of the first snnuel
Conference (Genersl Assembly) of the Internstional Trade
Orgenization. Certein unsolved guestions, such as the relstlons
with the International Court of Justice, the Swiss problen,

and the avoiding of overlspping with other intergoveramentsl
orgenizetions concerned with economic developuent, elso hsd

been referred to the Interim Commission. Any country perti-
cipating in the Conference was given the right of membership

on the Interim Commission. All those countries who leter

signed the Final Act, with the exceptions of Bolivie, Ireland,
Portugel and Switzerlsnd, exercised this right. Lr. kex

Suevens of Belgium was elected Cheirman of the Interim Commis-
sion. Its sole task wes to elect an Executive Committee of -
eighteen members composed on the same besis as that provided

for the composition of the Executive Board of the Orgenizstion.
Consequently, the election of the Executive Committee provided

a useful test of the somewhat complicated formuls agreed upon
for the election of the first Executive Board. The formule
survived this test with flylng colcurs. Australia, Bepelux,
Brezil, Cansds, China, Colombis, Czechoslovakie, Egypt, El
Selvedor, France, Greece, Indis, Itsly, Mexico, Norwsy, the
Philippines, the United Kingdom and the United States were
elected members of the Executive Committee. The Interim Commis-
sion delegated sll of its functions to the Executive Committee,
which will report to the first annusl Conference of the Organi-
zetion. I was elected Cheirman of the Executive Committee

snd the Vice~Chairmen are Mr. Jean Royer of FPrance, Sir Raghsven
Pillsil of Indie, end XKr. Remon Beteta of Mexico. The next meet-
ing of the Executive Committee will teke place on sugust 25,
1o48, a8t Genevs, :

oS, This review of the difficult problems that con-
fronted the Conference and of the menner in which they were
solved will serve to explein why it .wss necessary to remain
four months in Havena. The Cherter that emerged ac a result

of these lengthy deliberations, while it represents some weeken-
ing from the Geneve draft, still mainteins ss the basic rules
fcr the conduct of international trade those principles which
must.be respected 1f the world is to enjoy once more the bene-
fits of multilatersl trade. As we have seen, the concessions
mede st Havans 1n order to secure & Charter ecceptsble to the
great mejority of the countries participsting in the Conference
did not go very fer beyond the concessions made at Geneve in
order to smooth the wey for the deliberstions at Havans. If
any Lerm had been done in the direction cf watering dowa the
rules enbodied in the original United States proprcsels, this
hed been done at Geneve to sn even greuter extent then at
Havens. Nor cen we consider the sdditional concessions granted
st Havena to be so serious as to represent “the straws that
breek the camel's back". .

66. The Csnadien Delegetion, in considerins the dis-
cherge of its responsibility of recommending to the Canadian
Government the acceptence of the Charter emerging st Havans,

hed decided on the axiom thet "po Cherter 1s better than e bed
Cherter".. They ceme to the conclusion thet the Havene Cherter
is pot & bed Charter. Its sttalnment cen be regerded as e
magnificent achievement when account 1s teken of the conditlons
preveiling at the time it was being framed. These oonditions
were much worse than those who conceived the originel proposals
had anticipated they would be, becsuse recovery from the after-
meth of war had proved to be slower then even the most pessimis-
tic of prophets had predicted. The Charter is a good Charter
in that it is flexible enough to take sccount of the very-

ing neede of many Adifferent countries. It permits the setting
up of an International Trade Organization whosg eventusl success
may prove to be because of, rather than in spite of, whet now
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seem to be flays in the Charter.

87. The setting up of an International Trade Organi-
zation is very necessary if we are to have some meeting place
where representatives of governments can gather to consider
complaints and to endeavour to remove the obstacles impeding
the free flow of world trade. Very often at such a meeting
place a country pursuing & selfish policy can be shown that
such a policy is not in the long-term interest of the coun-
try itself. If we lived in a "laissez-faire world™ there
would be no need for an Internutional Trade Organization.
Because we do not live in such a world and because govern-
ments are interfering with trade, there is need for an inter-
governmental organization to deal with the problems of inter-
netional trade. The Charter makes possible the setting up of
such an organization upon a sound basis. That 1s the reason
why the Canadian Delegation to the United llations Conference
on Trade and Employment recommends to the Capnadian Govern-
ment the acceptance of the Havana Charter and its presentation
to Parliament for ratification.

68.. ~ Part II of this report gives a complete analysis

of the Havana Charter article by article. This will inaicate
in greater detall the deviations in thast Charter from the
Geneva draft. It will also afford more specific information
regarding the attitude of the Cansdian Delegation on the various
issues that arose during the Havana Conference. This analysis
had been prepared by those members of the Delegation who parti-
cipated most actively in the debates on each of the articles
of the Charter anslysed. .It is hoped that Part II, along

with Part I, will provide all the information necessary to
indicate the participation of the Canadian Delegation in the
Conference and to enable an appraisal to be made of the scope
of the Havana Charter.

I have the honour to be,’
Your obedient servant,
(Sgd.) L.D. Wilgress
Chief Delegate,

Canadian Delegation to the United

Nations Conference on Trade and
Employment.




Report of the Cenedian Delegaticn to the
United Notions Con{erence on Trade and
oyme v

PART 11
ANALYSIS OF THZ HaVANA CHARTER - ARTICLE BY ARTICLE

CHAPTER J -~ PURPOSI AND OBJECTIVES

Article 1. This 'At"ticle aé{:é .out tﬁe I;uz-poée an& thev objec~
tives of the Organization and formally provides for the estab-
lishment of the Internationel-Trade Organization,

The purpose of the Organization is linked to the aims
set farth in the Charter of the United Nations, particularly
those aims envisaged in Article 55% of that Charter, namely, the
attainnent of higher standards of living, full employment and
conditions of economic and social progress end development.

The Parties to the Charter for an International Trade
Organization undertske to co-operate, in the fields of trade and
eaployment, with one another and with the United Nations towards
the attainment of theat purpose,

The oblectives of the International Trade Organization
are grouped in six sub-paragraphs. FParties to the Charter pledge
thenselves, individually end collectively, to promote nationcl
a.gd international action designed to attaln the following objec-
tives:

l. To assure a lerge end steadily growing volume of real
income and effective demand, to increass the production,
consumption and exchange of gO0OAdE eese :

2. To foster and essist industrisl and genexral econamic
development, particularly of those countries vhiich are
8%111 in the early stages of ipdustrial development
and to encourage the intermational flow of capital i‘or
productive investumant,

3. To further the enjoyment by all countries, on equal terms,
of access to the markets, products and productive faci-
lities wiich are needed ior their economic Trosperity
end develoment,

4. To promote on a reciproscal and rmutually advantageous
basis the reduction of tariffs and other barriers to
trade and the elimination of discriminatory treatment
4in international commexce. ,

5. To enabls countries, by increasing the opportunities
for their trade apd econcmic development, to abstain
frcn msasures which would disrupt world ocmerce, re-
duwce productive employment or retard econamic progress.

6. To facilitete through the promotion of mutual under-

' stending, consultation and co-operation, the solution
of problems relating to interpationel trade in the
fields of exmployment, economic development, cormercial
policy, business practices and commodity policy.

= One of the six articles in Chapter IX of the U,N, Charter which
deals with intemational economic and social co-operations
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This statement of objectives is in fact a surmary of

the detailed rrovisions of the Charter; it therefore is intended

to reflect in & "balanced™ manner the scope of the activities
of the Organization. .

There were no serious controversies at Havana on

Article 1l and consequently it emerged substantially the same as
in the Geneva text. The greater part of the discussions centred

around proposals to add to the text. Such proposals, which
in fact constituted additional objectives, were successfully
opposed on various grounds by the majority of delsgations, in-
cluding the Canadian Delegation. It was properly argued that
such additions, although in some cases fundementally sound,
would lead to redundancy and confusion and would result in

e distortion of the "balance™ attained in the statenent of ob-
Jectives of the Charter in relation to its various fields of

activity. It was generally recognized, therefors, that Members

could not ®pledge themselves"™ to such additional objectives.

The three main proposals of the type referred to above
were:

1. A proposal by the delegation of France which in
its original form would have been tantamount to a plsdge on
the part of the Members of the Organization to promote the

maintenence,” establishment and development of customs unions.

This obviouslg could not be considered as one of the objec-
tives of the Charter; the American Delsgation was particu-

larly strong in its opposition. Thse proposal was strenously

opposed by the delegation of Mexico but for another reason;
" the lexican delegate reminded the Canftmence of the Nazi
nethods towards "econamic integration®.

Although' the proposal was rejectéd as not being an

objective of the Organization, it found its way, in nmodified

form, into Paragraph 1 of Article 44 (see pags of Report)
dsaling with Customs Unions and Free-Trade Areas, in the
following terms: :

"Members recognize the desirability of increasing

- freedom of trade by ths development, through
voluntary agreements, of closer integration be-
tween the econamies of the countries parties to
such agreements®,

2. Ths delegation of Argentina proposed a new objective

of the Organization which would have spelled out workers!?
rights under some ten sub-headings, including the right to

receive training, to femily protection, to defend profession-

al interests, etc.

Although the principle of this proposal was unanimously

agreed to, the Conference could not agree to make this an

objective of a trade arganization. Obviously, such detailsd

ﬁwisions more properly fell within the axpetence of the
ternational Labour Organization.

3. A third proposal which was the subjectbf lengthy

' discussion was made by the delegation of Ecuador, as follows:

"To support a general policy which takes into
account the necessity of compensating the wide
disparity which frequently exists between the
prices of raw materials and the prices of manu-
factures so as to establish the necessary equity
between those prices®. -
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The delegation of the United States was particularly
emphatic in rejecting this proposed obJective which in
fact, if accepted, would have %"pledged" -the Organization
and its Memders to support a gemsral policy of control of
international prines,

A lar provision, however, was added as a new sub-
paragreph (d) to Article 75' - !umt{ons (of the Organi-
zation), reading as follows:

", ..t0 undertake studies on the relationship between
world prices of primary camodities and menufactured
products, to consider and, where appropriate, to
recomanﬁ international agreements on, measures de-
signed to reduce progressively any unwarranted dis-
parity in those prices",

It will be noted that besides not making this proposzl
an objective to which Kembers would plsdge themselves, its
insertion in Article 72 as a "funstion™ of the Organization
merely provides that the Organization shall ®undertaske
studies, consider and, where appropriate, recommend inter- -
national agreements...”s This provision, therefore, does
not regquire the Organization to assume the role of controller
of international prices.

Article 1 was considered as ean important Article from
the pudblic relations point of view., It was realized that the
lay man could hardly be expected to read such & lengthy and tech-
nical document as the Charter in its entirety. This explains,
in part, the importance which was attached to the fact that the
Article must contain as clear and as balanced a surmary as
possible of the scope of the Organization,

Furthermore, the importance of the Article within the
framework of the Charter itself is given real practical sige
nificance by the fact that reference is made to it in some six

- or seven cases in other parts of the Charter, much as:

Article 2, para. 1l: wherein Menbers recognize that the
avoidance of unenployment or underexploymant
45 e necessary ocondition for the achievement
of the gensral purpose and the objectives of
Article 1; .

Article 5, sub-para, 1 (b): whereby Menbers and the Organi-
zation shall participate in arrangenents for
®"gtudies, relevant to the purpose and odbjectives
set forth in Article 1, ooncerning international
aspects of population and employment problens®;

Article B: which speaks of the "Importance of Econcmic Develop-
ment” and Reconstruction in Relation to the Purpose
’ of this Charter®;

Article 46, para. 1: Under the provisions of which article 1
418 nade one of the criteria basic toc the vhole
of Chapter V of the Charter dealj.nsc with Restric-
tive Business Prastices (see delow).

Article 70, para. 1 (4): which provides that the provisiocns
' of Chapter VI shall not =pply ®"to any inter-
governnantal agreexnent relatinz solely to con-
servation....provided that such agreecri is not
used to soccmplish results inconsiztent vith...
the purposs and objectives set forth in Article l...
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Article 72, sub-para. (¢) (v): which provides that the Organ-
ization shall have the following function "generally,
to achieve any of the objectives set forth in
Article 1%; _ ‘

Article 93, para. 1l: contrary to those cases enumerated above,
reference to Article 1 in Article 93 is made for the
purpose of excluding the benefit accruing to a Men-
ber under the provisions of Article l. (See page .
of report). .

CHAPTER IT - RIPLOTMENT AND ECONGMIC ACTIVITY N

Article 2.~ Importance of Employment, Production and
Demand in relation to the Purpose of this
Charter
Article 3 -~ Maintenance of Donestic Eployaent
. Article 4 - Removal of Maladjustrents within the Balance
, of Paeyments
Article 5 - Exchange of Inforzation and Copsultation
Article 6 - Safeguards for Members subject to External
. Inflationary or Deflationary FPressure
Article 7 - Yair Labour Standards

Chaptexr II recognizes ths close relationship dbetween the
lavel of werld trads and the state of emplowment, production and
effective demand in the respective countxrias cf Members. In
this way it modifies the conceptual over-emphasis on the simple
removal of barriers to trade as the principal means of ensuring
high levels of the internaticnal movement of goods. It recog-
nizes further that the stats of employment, production and demand
- 13 an international concern, since extrems fluctuations in the
econanic activity of a country, particularly of an important in-
dustrial country like the United States, will be transmitted to
other countries through the demand for imports. . Chapter II is
a reflection of the influence that the economic philosophy of
the late Lord Keynes is having on econamic thinking in general
and on dbroad pational and international economic policy. The
popularity of this Chapter rests largely with the smaller coun-
tries and the countries producing primary commodities. They feel
that instability in the large industrial countries was respon-
sible for their economic ills of ths past.

The Chapter contains a broad undertaking by member coun-
tries to teke measures consistent with their social and political
conditions to maintain full employment and inocreasing levels of
effective demand. There is no commitment to achieve such con-

diticns.

The main point of the chapter is a rather negative mmi'n's'

to the large industrial countries, and more particularly the

United States, that it would be impossible to achieve end main- _

tain a substantial reduction in barriers to trade, if extreme
fluctuations in the demand for goods is pexrmitted to develop.
Teeth are put into that waming by recognizing that a country
nay require to take action to protect itself against extrems
fluctuations in other countries,

Artécle 2 - Importance of Emplovment, Production and Demand
e 1

the basic principle of -the chapter, namely, that the nalntenance
of high levels of employment, production and demand are
necessary conditions to achieve the purposes of the Charter.

H
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While it recognizes that the major responsibility for achieving
full employment rests with the individual Members and on the
domestic measuvres they takc., it establishes that there is scoje
for concerted international action under the sponsorship of

the Economic end Social Council acting in co-operation with
other intomational orgarizations.

Article 3 - Maintenance of Domestic Emplovment. This article
contains a positive undertaking by Meambers to take action de-
signed to achieve full employment, eand e high and growing level
of demand within their territories by measures adaromriate

to their domestic institutions. The comitment is linited to
teking action, not to achieve full eaploynent.

Article 4 - Removal of iialndjustments within the Balance of
ayneats irects Lembers with a persistent favourable balance
of trade, which 185 & major factor in the balance of paynents
difficulties of other countries, to take mction to correct the
disequilibriuc, While the main responsibility is placed on Men-
bers enjoying e favourable balance, it calls upon the deficlt
countries to take sppropriate action to extricate themselves
fram the difficulties. XRuphesis i1s directed to expansionist
measures in correcting the maled justunents,

Article E - Exchenge of Inro_ig%t;og egnd cmg%‘bgt;on, Calls
upon kembers to co-operate with one another, th the Bconomic
and Social Council and other internationel organizations to
promote full exmployment and high levels of demand, The I.T.0.
is given the positive function of initiaeting consultations
exnong Members in the event of a serious decline in employment,
production or demand in order to prevent the international
spread of defletion,

gti cle 6 - Sargégards for Members Subject to External ;%lgtggggrx
T Deflationary ressu;gi irects the Orcenization in the ex-
ercise of its functions to take into consideration the need of

a kember to protect itself against economic fluctuatiam atroad,
particularly e decline in the fToreign demand for its exports.
Specific provision Tor action under this Article is contained in
the Balance of Payments Section.

Article 7 — ¥air labour Stendards, Recognizes that unfalr labour
conditions, perticulsarly in production for export, create diffi-
culties in internationsl trade, Members pledge themselves to
take whateger action may be feesibdle and appropriaste to eliminate
unfeir labour conditions end to co-operate with the Internaticnal
labour Organizetions in this regard.

The Chapter on Enployment and Economic Activity gave
rise to the least controversy in the Havana discussions. veral
proposals to include provisions on the migration of labour amnd
the treatment of migrant workers were dealt with by incorporeting
a reference to thexm in a Resolution on FEmployment.

There are sorme differences of interpretation as to
the significance of the clause recognizing the need of a Member
to teke action to protect itself against fluctuations abroad.
The Canadian Delegation regarded this clause as a broad state-
ment of principles and that specific action could be taken only
under the ecise terms of other relevant provisions of ths
Charter. <This viewpoint was widely supported, although
several delegations, particularly the Australisn Delegation,
attached rather wider significance %o it. _
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The broad principles contained in this Chapter have
been clearly recognized and incorporated in Canadizn Govern-
ment policy in the now well-knowvm White Paper on Exployuent
and Incoms, 1945. ’

This Chapter is perhaps more significant for the
"finger-pointing® it engages in rather than for the specific
provisions, which are gereral and week. In "pointing up" the
responsibiiity of large creditor nations in the balance of pay- -
ments difficulties of other countries it perforns a useful
function which under present circunstances can hardly be over- -
stressed. In emphasizing the responsibility of the large in- .
dustrial powers in maintaining a high level of inports, &s a

condition of internatiocnal economic stability and barrier-free -

trade, it touches on the most significant feature behind the
disastrous declins in Canadian trade during the Thirties,

CHAPTER TIT - ECOITOMIC DEVELOFLLIT AFD RECONSTRUCTIOCN

The Chapter on Ecomomic Development and Reconstruction
recognizes the principle that the progressive develomment of
underdeveloped countries and regions, and the reconstruction
of war-devastated countries is closeiy related to the purposes
of the Charter of raising the level of trade and improving
living conditions generally. It indicates the nature and extent
of responsibility in achieving econcmic development and recon-
struction as between the countries seeking development, the
nore advanced countries, the Organization and other intemational
institutions and speciaiized agencies, It contzins troad under-
takings by all Members to co-operate in promoting development
by positive action, in. the knowledge that it is in the inter-
national interest to achieve economic development., It recognizes
that economic development may require govermnent assistance in
ths form of protective measures, but issues clear waraning that
such protective devices, unless used wisely, would operate against
the best interests of the country imposing them, would impose
unnecessary difficulties on other countries, and would impede
the achievement of the objectives of the Charter.

More significantly, it includes two troad exceptions
fron the basic principles contained in the Chapter on Cormercial
Policy: (1) Notwithstanding the general ban on the use of quan-
titative restrictions, it permits the cchtrolled use of quantita-
tive trade restrictions for purposes of ecormamic developnent;
and (2) Notwithstanding the ban on discriminatory trade practices
it permits the establishment of new preferential arrangements
for purpose of econonic development in certain closely cir-
cunscribed circumstances. .

The Chapter on Econcmic Development nroved to be the
most controversial at the Havana Conference. It was argued that
the precise provisions on Comrercial Policy, directed to the

elimination and reduction of trade barriers, would tend to freeze

the current pattern of production and trade, vrotect the com-
petitive position of the large industrial countries, and impede
the development of the economically backward regions. While
recognizing that the inclusion of a Chapter on develorment was
a step in ths right direction, it was argued that the chapter
was weak in its positive provisions to proiiote development,
and inadequate in the linited rights it granted to use quotas
and preferences for development purposes. Not far beneath
this sophisticated plea to encourage economic development was
ths desire to protect certain uneconcmic industries that had
sprung up during the war. In its extreme form, this position
supported the uncontrolled uss of quantitative restrictions
and new preferential arrangements to protect established in-
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dustry, and tc sponsor uneconosic npew industsry, es an exclusive
privilege of underdeveloped countries, while denyinz thzt right
to the so-called developed countries, At the seme time pro-
visions were proposed vhich would reguire the "have" countries
to malke available the necessary cepital, skill, material and
know-howr at the request of the "have-rots", The Orgenization
was to be ennowered to allocate in a "failr®™ zanner available
suprlies of capital, equirment, s:ills e&:d s on.

The Chapter oniEcoaomis Developuent and Reconstruc-
tion that energed fron: the lon: Aifficult detztes hes sone
definite wealnesses ard inadeguecics. Mevertaeless it is 2
far cry fron the extrene propcsals put forwarl and was the
ninimun compronise solution consistent witk broad egreesent,

If the escepe clauses ere resorted te only in exceptional cir-
cunstences, as is intended, no great harm will be done. 1If,
however, they become the operative provisiors for a large grovp
of couneries the tasic rrinciples will be undernined end the
Charter itself will trea: dowmn.

Article 8. This Article recognizes that the genefal econamic

deveiopnment o underdeveloped countries and the reconstructior
of war-devastated countries would be of advantase to £ll coun-
tries and would facilitate the achievement of the Charter ob-

Jectives.

Article 9, This Article provides en undertaking by Kembers to
takxe action designed to develop prozressively and/or to Tecon-
struct their econamies through expansionist peasures not incon-

sistent with the rules of the Charter,

Article 10, In this Article Kembers are directed to co-operate
vith cne eanother, with the Organizetion, and with other iater-
national organizations in promoting econonic davelopment and
reconstruction.  <4he Organization is given the responsibility
of assisting Members in their efforts to develop and recomstruct
by helping to formlate plans; ty furnishing advice on how to
finence and carry out such plans; assist in proouxing advice.
The Organization is further directed to oo-operate with other
intergovemmental organizations in respect of all aspects of
developrnent and reconstruction vith a view tc facilitating .
developnent. Such help as the Organization may provide shall
be within its powers and resowrces, on terms to be agresd with
the Menver seeking assistance, and in such colleboration with
other international organizations and specialized agencies as
;:: mﬁe full use of their special competence and avold over-
PPing. . :

There was consideradle pressure at Havana on the part
of the underdeveloped countries to give the Organization more
positive and direct obligations in the field of assisting
econanic development. This would have meant adiitionel staff,
organizational machinery, and financial burdens well beyond
the original plan for the Organization. The Capadian Dele-
gation opposed the extension of responsidility in this field,
in the belief that econonic development is largely a domestic
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problem and that burdening ths Organization with a more direct
role would inwlve costs and administrative complications
quite out of keeping with the benefits that could realistically
be expected to acorue to Canada either directly or indirectly.
The compromise reached did not extend the odbligations of ths
Organization in the field of economic development. It would
be too optimistic, however, to sugcest that the last ward has
been heard. Although there were no substantive changes »ro-
viding for additional functions in the Charter proper, the
full consideration of this problem was postponed by means of

a Resolution Relating to Economic Dsvelopment end Reconsiruc-
tion. The resolution directs the Interim Commissfion of the
I.T.0, to exanine the powers, responsibilities and activities
of other internatiocnal bodies in the field of ecoaomic develon-
ment and reconstruction; the avallability of technical surveys,
studies and facilities to make suwch surv:y; and on the bazsis
of this exemination to repoart on the best nezrs of enabling
the Organization to carry out positive functions in the ficld
of development and recoastrustion. This report is to be sub-
mitted in time to permit the First Session of the Organization
to take asppropriate action.

Article 11. - This Article recognizes that economic development
or reconstruction requires capital, materials, modern equipment
and technology. Members undertake to assist one another in
the provision of these facilities within the limits of their
power, andi not to impose unreascnable or unjustifiadble inm-
pediments in the way of other Members obtaining the necessary
means for their development or reconstruction on equitable
terms. It directs Members receiving such aid not to take un-
reasonable or unjustifiable action in respect of capital, arts,
skills, etc., which other Members have supplied,

The Organization is further directed to co-cperate
with other internationael bodies in promoting an equitable dis-
tribution of skllls, erts, technology, materials and equipment.
It may seek to promote bilateral and multilateral agreemsnts,

(1) to assure fair treatment of ths meens of development that
have been provided by othsr Members )

(2) to establish a code of laws governing international
investment - .

(3) to awoid international double taxation which impedes foreign
investments.

This statement of aims end directives are all
worthwhile measures which should be encouraged. The Canadian
Delegation supported their genmeral inclusion in the Charter,
but maintained consistently that the initial and main respon-
8ibility for their attainment falls outside the scope of the
I.T.0, The Charter provisions now provide for an appropriate
division of lobour as between the various international organi-
zations and specialized agencies. The actual scops of .-the
. I1.T.0's jurisdiction in this field wes not settled definitely

-and will likely form the subjact for protracted discussions
at thg First Session after the Interin Camission submits its
report,

Article 12 - In1;ergt%onal Investrnent for Economic Developnent
and Reconstruction. the course of the discussions on economic
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deveiopment at the Geneva Session of the Preparatory Committee,
some consideration had besn given to the treatment of foreign
investments by capital-importing members. Insofar as the
oprosing ideas of the main creditor and debtor countries could
be reconciled at that time, Article 12 represented this con-
promise. The Geneva Draft, however, subsequectly came in for
extended eriticism frou the International Chamber of Commeric—-
particularly paragraph 2-- and from those countries principally
concerned with creditor aspects; these criticisms took the

" foru of concrete amendments to the Article at the Havana Con-

ference. Sone two d?ﬁn anendments to the Article were referred
to the mub-carmiittee for atteation. The majority of these

emendments were in effect sulmerged in the discussions viiich &
ensued over the amendments proposed by the United States. i

Evideantly stinulated by the views expressed by the
International Chamber of Cormerce, the United States Delegation
eriticized paragragh 2 of the Geneva Draft for its vagueress
and emdiguities, he I1.C.C. had previously contended thuit the
provisions of this paragraph would create smonz potential ';;n;\
vestors a sense of even greater insecurity than at present.\<.
In an effort to tighten the conditions imposed upon the dettor
countries, the United States first proposed that paragraph 2
of the Geneva Draft should be replaced by the following words:

%feach member shall, upon the request of eny other
menber, enter into and carry out with such other mem- 5
ber negotietions directed to giving effect to the pro- :
visions of paragraph 1 of this Article",

Defending the exemptions set forth in Earagra:-h 2 of
the Geneva Draft, the delegations of Australias, British Indis

and New Zealsnd, among others, took issue with the new Unistei

States suggestion. The proposed obligation to megotiate and tc

consumnate a bilateral agreement upon the request of another

mexber drew strong oritici=mm. In contradiction, these countries

contended that every msmber had the xight: (1) to deside what E
foreign investments i1t would pemit; (2) to decide when and

vhere it would tolerate foreign investments: (3) to discriminate

in favour of mew or existing damestic or certain foreign invest-

ments - if necessarye.

In en effort to placate this opposition, the United
States Delegation subnitted a further redraft of the Article,
which involved reconstructing paragraph 1 of the Geneva Draft,
dropping the second paragraph - over which the main contmmversy
had arisen, moving the originsl pmgrap? ; into second positian,
end adding & wholly new third peragreph.l3

(1) The following delegations were a%pointed nmeadbers: Austraiia, Brazil . z

o
(J.G.Torres, chairman}, Caneda, Ceylon, Czechoslovalna, Ezypt,
India, Mexico, Netherlands, New Zealan&, 8weden, United Kingdom,
United States, Venezuela,

(2) International Chamber of Commerce: %A Charter for World Trade",

Brochure No. 124, pages 12-13,

mitted by the United States were as follows:-

1. "The Members recgsnize that international investments/, both

public ani private,/ can be of great value in promoting econcomic

development gnd cogpseguent social progress. They rccognize_that such

develorment /would/ will be facilitated if Members fwvere tp/ afford

Treasonable opportunities for lnvestment upon equitable terms to the

nationals of other Members and security for existing and future =05
investments. They recognize els that Members have the right tc E
rrevent or limit the making of investments within their territories,

or to establish aprropriate safeguards with respect to such
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The revised United States draft failed to allar ths
strong opnosition in the sub-camittee, and it vas almost
imuediately vd thdrawn by that Delegation. The Australian Dale-
gation then subtmitted a draft which left paragraph 3 of the
Geneva Draft intact but replaced the first and sesond paragraphs
with new phraseology derived in small measure from the previously
withdrawmn United States draft. After modifications had been
made in it, this Australian draft emerged as the finished prc-
duct of the sub-comittee.

Underlying Article 12 of ths Havara Chartsr is the -
simple proposition - fostered prinecipally by the Uaited 3tates
Delsgation -~ that if conditions are made favourable in the
borrowins countries, lenders will again be sarepared to furaish
a significant volume of private (and public
investment. In order to mrovide the required conditions, excezt-
ant borrowing countries must offer certain assurances, first %o
attract nrivate capital, end second to guarartee stable a2nd
equitable treatmsnt to ‘Ehe foreign investors vhan their c¢atizal
resources have been committed. .

In line with this conception of the problen, Article 12
is designed to assist in creating an environment fawourable to
ths international flow of capital - generally the enchasis was
on private capital. The suitable environment is to be created
by the nepotiation of bilateral and multilateral agreenments which
will set forth the mutually acceptable conditions under which
the capital importing members will receive and treat canital
investnents from the capital exporting countries.

' The MNembers are required.to comzit themselves - sutject
to important reservations described subsequently - to the faliow-
ing undertakings:- : .

l. To provide reasonabls opportunities for investzents
acceptable to them and adeguate security for existing
and future investmerts (Paragrsph 2(a)(i)). ‘

2. To give due regard to the desirability of avoiding dis-
cfﬁiz%naﬁon as between foreizn investments. (Paragraph
2(a)(i1)). .

3. Upon the request of any Member, ard without prejudice
to existing international agreements to which Kembers
are parties (e.g. the IKF Articles of Agreecment), to
enter into consultation or negotintions directed tovmrd
a mutually acceptable agreement, (Paragraph 2(b)).

4, Menbers shall promote co-cperation, when appropriate,
betwsen national and foreign investars for the purpcse
of encouraging development or reconstruction. (Paragraph 3). i

In making these undertakings, h.oweier, the Xexber does
not impair its right: -

1., to ensire that foreign investments are not used fcr
interference in the Member's internal affairs;

mtinuedo L .
investment, including measures adequate to ensure that it is
' not used as a basis for interference in their internal affairs

or national policies”, .

3. "Liambers undertake, for the purpose of cerrying out the prin-

ciples and subject to the limitations expressed in this Article:
(a) to provide reasonabls opportunities for prizate investnent and
adequate security for existing and future investments; and

(b) upon.the request of any Leaber to enter into consultations or
to participate ?.n negotiations directed toward agreenents with
respect to international private invesinments®,
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2. to deternine the circumstances, if any, under whizh
it will allow future investments:

3. to prescribe requireients govefn;.n:; omership of elth:sx
existing or future investnents\4);

4, to preécribe other reasonatle reqxiirene.nts with respect
to existing and future invest:n_ents.

In the light of these extensive reservations. the
éuestion may be asked Just what doss Article 12 acconpiish.
he attitude of some of the delegations in the concludang sessicn
of the main comittee will indicate the general eveluation.
Yor exemple: the International Chamber of Coxmerce sutnitted
®that in practice the present draft will tend tc discourage
private investors fron venturin: their canitel abroea", Tae
Belgien Delegation, supported by.Lluxembourg, Svitzeriand, the
United States, Sweden, and the Netherlands, contended that the
Article gave vholly inadequate guarantees to those countrics .
waich had in the past supplied a large volume ¢f funis .-
foreigr investnments (Belgiunm endeavoured unsuccessTully to huve
paragraph 3 rexoved as a sign of protest). The delegations of
Australia, Ceylon, Chile, Cuba, Indie, Mexico, New Zealenyl,
Venezuela and Uruguay, in general defended the article as it
stood against the accusstions of Belgium. In short. the Artizle
energed as a compramise statement which 4id not satisfy the
leading protagonists and which, in effect, Treally left the
whole problem to the realm of future bilateral agreenents
were presumably the bargaining position of the coutracting
Xembers would detemine the situation in eash individusl cese.

Throughout the discugsions at the various cozmit:ee
stages, the Canadian Delsgation - stressing Canade's favourable
past record as a capital importer, and its more recent role
as a =nall creditor - took the view that the broad question
of international investment had not yet received the collective
consideration it required, and that consequently Article 12,
in its present form, must be considered immature.

Pointing out that the Article was not well integrated
with the balence of payments Articlss 21, 23 and 24, the
Canadian Delsgation observed that for balance of peyments
reasons Kembers were often. just as loath to pernit outward
capital movements - whether of its own nationsls or of the

. Toreigner - &s other kembers were loath to acoept ‘forsigr:. loens

or to guarantee national treatment to foreign investments.

Although unabls - because of the reluctance of the
United States Delegation - to retain an explicit reference to
the Intermational Xonetary Fund in the Article, the Cemadian
Delsgation successfully pressed for the inclusion of the words
®without prejudice to existins internstional agreements to
which Members are parties®. In the report of the sud-corrmiittee
it 1s made clear that the Articles of Agreement of the Inter-
national Xopetary Fund-are definitely included in this phrase.
The purpose of the Delegation wus to ensure that, if requested

- to enter tilateral negotintions, Canada would, if necessary,

be able to defend eny exchange restrictions on cepitel movements
when they were enforced for balance of peynents reasonc (Saze
Article VI, Articles of Agreenent, International Monetery Xund).

uh'or exaxrpie, a Menber moy prescribe that 51 per cert of the stoolr

ghould be held by nationals, or that a certain proportion of
the nansgement and staff should de mads up of nationals, etc.
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Article 13 . This Article is the longest and rmost ccomplicated
Article in the Charter. Broadly speaking it contains an ex-
ception to the basic rule of the Charter which outlaws the use
of quantitative restrictions for protective purposes. It pro-
vides the mechanisn apd establishes the conditions under whica
quantitative trade restrictions may be used for protective
purpose to assist in the economic development or reconstruction
of a particular btranch of industry or agriculture.

The preanble recognizes that econononic development or

reconstruction may require govemnental assistance iIn the form
of protective measures. It issues clear warning, however, that
an unwise use of protective measures would endanger their cvn
econonies and introduce difficulties for other Members.

The substantive provisions deal with three categcries

of cases which may arise if a Member desires to adopt ;ro-
hibited measures for purposes of promoting econocaic develop-
pment and reconstructicn. Articles 13 and 14 deel with msasires
of a non-discrininatory nature imposed on the importation of
goods and make no reference to expartation.

l. It a Member desires to adopt a measure which is inconsis-
tent with a contractual obligation undertaken pursuant to the
Charter, i.e., to raise a tariff rate which was bound in the
tariff nepotiations, it must obtain release from Members who
have contractual rights in respect of the product in question.
. The Member seeking releass may enter into direct negotiations
with other Members enjoying contractual rights or do so through
~ the Organization. In the latter case the procedure is some-
what easisr by virtue of the fact that the organization selects
from among Members with contractual rights only those which
are materially affected. Substantial agreement must be reached

with all materially affected Members enjoying contractual rights

before release is granted to adopt the proposed measure.
2. If a Member desires to adopt & msasure for purposes of

econcmic development which is both inconsistent with a negotiated

commitment, and with provisions of the Charter, l.e., to impose
a quota on a product for which the tariff rate was bound pur-
suant to negptiations, 1t must proceed according to the pro-

cedure laid dovm under 1, that is, obtain release by negotiation

with kembers enjoying contractual rights. In addition, &ll

other materially affected Members, though not enjoying contractual

rights, must be given a fair hearing before release is granted.

In both sets of cases, if the development prograrme is

jeopardized by a serious increase in imports during ithe process
of negotiations, the Membter is pemitted unilaterally to adopt
terporary restrictive measures to compensate.and adjust for
the abnornal flow of imports in crder to meintain the level

of imports prevailing before the application was nade. Such
temporary restrictions must be abandoned once negotiations sare
completed or discontinued. To prevent abuse, and because con-
tractual rights are involved, a safeguard is included whereby
Membars whose contractual rights are impaired, mey withdraw
equivalent obligations of which the Organization does pot dis-
approve,

3., Ir a Menmber desires to adopt a measure for purposes of its

-sconomic development, which is inconsistent with rrovisions of
the Charter, i.e., to impose a quota on a product for which the
tariff rate is unbound, it must make epplication to the Organi-

zation and submit its case in support of the measure. There are

three procedures under which releass may be obtained to adcpt:
the proposed neasure. .
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(a) It the case presented in support of the proposed measure
conforms to any ome of the following four criteria, the Organi-
zation is required to grant immedliate release to adopt the
measure for a specified perilod:

(1) The measure is designed to protect an industry
established between Januasry 1, 1939, and March
24, 1948, which was protected during that tine
by atnormal war conditions.

(2) The measuwre is designed to protect & newly-
established or-developed industry waich pro-
cesses & donestic primary com:odity wher the
exports of that commadity bhave faller off sharply
because of new or increased trade restrictions
imposed abroad.

(3)The measure is pecessery to promote an industsy
for the processing of & domestic primary comiodity,
considering &11 the circumstances of the Kenbder;
provided that such industry will, in the long run,
enhance the standard of living of the liember, end
not have harmfull effects on international trade.

(4)The measure 4s unlikely to be more restrictive of
trade than a perissidble measure which it is
Teasidle for the Eember to impose; and 4s more
suiteble considering all the circunstances of the
césSee. ’ R .

The first two oriteria are fectual and objective; so
that approval in such cases would be sntonatic and immediate.
The latter two criteris entail considerable elements of Jjudgment
on the part of the Organization. Hence these two criteria
cannot be regarded as being automatic and their inclusion as
automatic criteria is purely fomal, :

Release by the Organization to adopt e propcsed
peasure under the established criteria is subject to the follow-
ing conditions:

(1) Release is given Tor e specified period only;

(2) After the specified period an spplication to extend
the measure shall not be subject to approval under
the criteria, but shall fall under the general pro-
cedure. .

.

(3) The Orgenization mey not grant approval under the
Tirst three criteris to any msasure which is likely
to damage seriously the exparts of a primary commodity
on vhich a Mamber is heavily dependent.

(b) If release is not obtained under the "eutomatic® oriteris,
or if the proposed measure obviously doemsn't conforn to the -
criteria, the Organization will tranmmit the supportinz state-
ment to all materially affected Yembers, If there are po vb-
Jections within a specified period release will be granted., If
there are objections & detailed examination will be made by the
Organization. On the basis of this exemination release to adopt
the measure may be granted; granted sudbject to modification; or
refused., This procedure is subject to & ninety-dey time limit

" in order to-prevent forestalling. There is a proviso to extend

the time limit in ebnormal or dAifficult ceses.

(c) The applicant Member may proceed by direct comnsultation
with affected Kenbers to obtein thelr concurrence. Safegards
are provided to ensure that all materially interested Eenbers
ere consulted. This procedure would appear to be the most
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difficult and cumbersome and will not likely be used to any
appreciable extent.

To protect the applicant Member against a large in-
crease, or threatened increase in imports which was serious
enough to Jjeopardize the plan for development, provision is
made for tempcrary emergency measures to restrict imports to
the level prevailing prior to the application. No provision is
made for compensatory action by other Members since the pro-
posed measures under this category do not coaflict with con- -
tractual obligations. .

Article 14. This Article is closely related to Article 135 and -
must be considered along with it. It provides a transitIonal
asrrangenent whereby measures adopted for economic development
or reconstruction, which are inconsistent with the provisions
of the Charter but pot inconsistent with negotiated obligations,
may be continued pending their examination by the Orgenization
as if they had been submitted for approval under the provisions
of Article 13. Such examination and decision will be made by
the Organization within twelve months fron the time a country
becomes a Member of the Organization. The cut-off date for
existing measures is October 10, 1947, in the cases of coun-
tries which are Parties to the General Agreement on Tariffs and
Trade, For other countries, the cut-off date is the date of
deposit of instruments of acceptance of the Charter, or the

date the Charter enters into force, whichever is earlier.

In cases where the Organization requires the withdrewel
or modification of the measure it may allow a suitable period
of time for a country to fulfil the requirements in crder to
avoid undue hardship.

Articles 13 and 14 were the subject of the most serious
and prolonged coptroversy at the Havana Conference. The under-
developed countries, mainly the South American States, the
Central American States, the Arab States, India, Pakistan and
China, argued that tariffs and subsidies were often inadequate
or inappropriate to protect new industries. The extremists
proposed that a defined category of underdeveloped ccuntries
be permitted exclusive freedom to impose quantitative trade re-
strictions as they saw fit in order to implement their programmes
of economic development. A more moderate, but equally unaccept-
able, proposal called for freedom to impose quantitative re-
strictions in the first instance subject to a posteriori exsmina-
tion by the Organization. A compromise was reached which retained
tiie principle of prior approval by the Organization. Certain
defined criteria were established, which, if fulfiiled, made it
mandatory on the Orpanization to grant release. Tihis com=-
pronise came to be known as “"prior automatic approval.™

The Canadian Delegation maintained a consistent approach
through all stages of the preparatory work and the Havana Con-
ference in opgosing the right of a country to use quantitative
trade restrictions for protective purposes, except in limited
and carefully circumscribed circumstances. The GCeneva draft
Charter went further in granting this right then the Canadian
Delegation would have liked. The Havana Charter carried the
escape clause somewhat further, but not as far as is sometines
Supposed. The only effective widening of Article 13 occurred
in the establishment of two criteris which if fulfilled called
for automatic approval. Of these, the serious one is the
criterion permitting the protection by quantitative restric-
tions of industries which were established during the war.
Even here, however, this right is only for a linited period
of time and subject to rather strict conditions.

34

N

1177

T




-15 -

There cen be no doubt thet the provisions of
Articles 13 end 14 mey easily become the most serious loop-
hole in the Cherter, in spite of the numerous sefegusrds and
quslifying clsuses. A grest deal will depend on the coursge
with which the Orgenizetion hendles initiel applications,
perticulerly those which will be examined in the first year
of its life under the trensitionsl errapgements contained in

‘Article 14. If properly edministered and cerefully limited,

this escape clause should not have serious consequences on

the effective operastion of the Cherter. This mey be 8ll too
difficult to achieve considering the voting esrrangements in
the Orgenization. The présent compromise was the best srrange-
ment thet could be odteined consistent with broad genersl
sgreement. Concessions were msde only &8s e last resort end in
order to evold the complete brpakdown of the Conference.

Although Ceneds mey certainly be classed es en under-
developed country in respect of meny ipdustries, it has never
been Censdisn policy to protect new industries by meens of
queptitative restrictions. Unless there is e msjor shift in
policy Cansdes will not resort to the escape clsuse contoined
in Article 13. Even if it should bde desirabdle to make use of
these provisions in limited specisl cases, our position vis-se-
vis the United Stetes would make it highly improdbeble. Accord-
ingly, Articles 13 end 14 must be regerded strictly es one-way
escape cleauses which, if used, cen be used only to the dis-~
sdvantege of Canedien trade 1nterests. 1t msy prove to contein
the seeds of serious obstacles in sny future sttempts to expand
the export of Censdian manufsctured goods. )

Article 15. This Article conteins an exception to the most-
Tavoured-netion principle. 1t provides the mecheniszs end states
the conditions under which countries mey obtain releese to enter
into new preferentiel arrangements for purposes of Econonic
Development end Reconstruction.

The preasmble states thet specisl circumstences msy
Justify new preferentisl arrasngements between two or more
countrie; for purposes of economic development or recoanstruction.

A Membdber desirous of entering into & preferentisl
sgreenment is required to meke applicetion to the Organization
and submit e supportipg statement conteining ell the informstion
necesssry for s complete and deteiled exaxinetion of the pro-
posed agreexent. Permission to preceed with the preferentiel
arrengenents may be obteined under the following two procedures.

l. A two-thirds msjority vote of the Xembers present snd voting
mey greut permission to depart from the most-favoured-nation
principle aud enter into the proposed asgreement. Such per-
mission msy require appropriste modificsetion of the agreement

or impose other limiting conditions.

2. 1f the proposed sgreement fulfills all the following con-
ditions, it is mandetory on the Orgenizetion to grant permission
to depart from the most-favoured-nation principle for the pur-
pose of completing the agraement.

(1) The territories or the partiea to the egreement
' are contiguous or ell pert of the same econoxic
region.
(2) Any preference provided for is necesssry to ensure
e sound and adequate market for en industry which is
being set up or being substentielly developed.

(3) The perties to the agreement grant free entry or low
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customs duties on the iteams auﬁject to pre-
ferential treatment.

(4) Compensation for preferences received if it
takes the form of & preference must also con-
form to all the criterisa.

(5) The agreement must contain provisions per-
mitting adherence of other lembers who can
qualify under the criteris on terms to be
determined by negotiations with other parties
to the agreemernt.

(6) The agreement must comtain provision for its
ternination not later than at the end of tern
years. The agreement mey be renewed for five-
year periods, subject to the approval of the -
Organization. '

In aeddition to meeting the above criteria, the Orgeni-
zatlon, when epproving @ particulsr margin of preference, wmay
require us a condition of its approval the reduction of an
unbound most-favoured-nation rate of duty if it considers the
rate excessive.

i1f all the criteria are met and the conclusion of the
egreemsnt does not threaten serious injury to another Lember,
the Organization is called upon to grunt permission to pro-
ceed with the sgreement within two months from the date of
applicetion. .

If injury is likely to be caused to another lecber,
the Organization shall sponsor negotiations between the affected
parties. On agreement being reached the necessary approval
will be granted. If there is eny forestslling and no sgree-~
zent is reached within two months, the Organization shall
prescribe fair compensation or modification of the preferential
arrangement. - . .

If the Organization finds that the economic position
of a Kember is likely to be jeopsrdized by the proposed agree-
Lent, it is directed not to grant relesse until s mutually
setisfactory settlenent is resched with that Lember. 1n such
cuses there 1s no safeguard ageinst possible forestalling.

A select category of cases is singled out for more
favourable treatment than the general categories already
covered. If a Kember, party to a proposed preferential arrange-
ment, has obtained before November 21, 1947, the right to de-
pert froa nicst-favoured-nstion treatment from countries re-~
presenting two-thirds of its import trade, the Orgasnization
is required to relesse the lembers, providing criteria (1),

(5) end (6) as outlined above are met. A safeguard is included
to protect the interests of those Yembers which have not recog-
nized the right to depart from most-favoured-nation treatment.
Such a country, if threstened with substantial injury by the
Proposed srrangement, is entitled to negotiate for fair com-
pensation. 1f negotiastions are not successful within a pre-
scribed time period, the Orgenizution is directed to fix fair

" compensation or modification of the agreecent. This clause is
known as the "Ottomen Cleuse™., It wes included to meet the
speciel needs of the Arab States snd the Central American
States. .
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With the exception of the controversy over guantits-
tive trade restrictions, the dedbate on neuv preferectiel srrenge-
cerLts was the most bitter and prolonged st the Havens Confereuce.
The comprownise rescuneGd involved changes to Article 15,

Article 16, end Article 44. Articles 16 and 44 will be dis-
cussed lster in this report.

The Canedian Delegotion held thst the m.f.n. prin-
ciple is fundamentsl to the Cherter, and in eccorduance with
that principle sgreed to conform to the requirements end
conditions imposed on estsblished preferences, which cslled
for negotiations for their gradusl elimiunation. It would not
be logicel or ressounsble to provide for the elimination of
existing preferences if escapes were permitted for the creation
of new prefereunces. Cunsda's record iu the Geneva negotietions
was referred to from time to tinme to support the position of
the Canasdian Delegation. The issue on the questior of new
prefereunces dic not involve as clear-cut & divisions of vieus
as the gquantitative restrictiorn issue. MXNexico srnd seversl
South American republics opposed new preferences. Nevertheless
there was 8 clear mejority of the States represented et Hevens
in support of feirly flexible permission to enter into preferen-
tisl arrsngexzents.

Because of the importance of this particular Article,
it msy be worthwhile to analyse the nsture end the sigruificence
of the compromise in some detsil. The Geneva Article governing
nev; preferences for economic development contained & simple
statecent recoguizing thot specisl circumstances might justify
such arrangements. Provision for e two-thirds mejority re-
guirernent was tentative, end the sctuel decisjon was left over
for the Eavens Confereunce. The Havane compromise establishes
8 two-thirds majority requirement for the genersl cese. 1lu
this sepse the Article is nov snore restrictive of new preferences
than the Geneve Article, since & two-thirds msjority is the most
rigid requiremsent in the Charter. The "Ottomsn Clause" gives
considersble freedom to the Arsb states, sund to Central Americs,
since the criteris in their cases are slnost purely formel. It
wss generally felt by those countries opposing new preferentisl
errasugezents thet such arrangements by the Arad ststes snd the
Central Americen states would be rare and of limited scope.
Llaxity in their case permitted & much tighter erticle ip res-
pect of those countries where newv preferentisl arrangements
night be substantisl end serious. The only other substantial
chenge to the insertion of & set of eriteris end couditiorns,
vhich if fulfilled muke it marndetory ou the Orgenizetion to
grant release. The genersl evalustion of this escspe cluuse
was: .

(1) It would be exceedingly difficult to obtain relesse
iz crder to enter into new preferentisl arrasngements;

(2) The Tew agreements thst could conform to the difficult
criterie and conditions would be of limited significance;

(3) The safepguerds ere adegquate to protect the 1ntere§ts
of lexbers sgainst injury or abuse.

The Cansdian Delegution ugreed to sccept this com-
promise only &s & lest resort, and only vhern it becsce evident
that broed sgreement could not be reached without it. 1t wes
in conformity with the general view of the nuclesr countries
that the escape was & tight and difficult one, &nd even though
it wes an sdditional dreach of the m.f.n. primciple, would not
prove to be too serious in practice.
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Article 15 in no way effects existing preferential
errangements to which Canuda i3 party. 1t would perait new
preferential arrengements between Canade and neighbourisg coun-
tries on e limited group of comcodities. Under present trede
policy it is highly unlikely that Cansda would resort to
the provisions of Article 15. Accordingly Article 15 must be
regorded as an escape frow the m.f.n. principle which if
resorted to might be used to the disedvantage of Canadian
trade interests, perticularly in South Americe. Broadly
speexing, however, it can be regarded es a reasonadble com~
promise, which does not involve serious threats to Canadian
interests.
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. oiel relations. It is in effect the code of laws govern-

‘relaticn to tariff matters: .

- agreed upon as a dbasis for negotiating the General Agreement on

CEAPTER IV -~ COMLERCIAL POLICY

The Chapter on Commercial Policy is the
heart of the Trade Charter. It prescribes the basic legal
fremework within which Menbers ftust conduct their commer-

ing the conduct of Members with respect to tariffs, pre-
ferences, internal taxetion and regulation; quantitative
restrictions; subsidies; state trading; and general and
special ccomercial provisions. These matters are dealt
with under six sections, A to ¥, as skowx below.

Article 16 - General Most-favoured-nation Treatment .
Article 17 - Reduction of Tariffs and Elimination of
- Preferences
Article 18 « Kational Treatment on Internal Taxation
and Regulation :
Artiole 19 - ;?3;%&1 Provisions Belating to Cinematogreph

Section A sets down three ﬁndmental ﬁrinciples in

1. Most-favoured-nation treatment.
2. Rsduction of tariffs and elimination of

preferences. . .
3. Naticnal treatment on 4internal taxation and
Tregulation, .
Article 16 - Gen st -Xavo -Nation Treptment, This Article

establishes the -basic principle to most-fevoured-nation treat-

ment. XEvery msmber undertekes to accord to every other Kember

the most favourable treatment whisch it accords to sany other country

:éth respect to tariffs, internal taxation, and other regalations
camerce.

Xxisting preferences on imports, which are specifically
saumerated in the Article or in annexes to the Article, are re-
cognized as exceptions from the general most-favoursd-nation
principle, Such existing preferences are subject to pepotiation
for their elimination under ths terms of Article 17. Margins
of tariff prefersnces, on any product for which preferences are
pernitted, must not be higher than those margins incorporated
into trade agresements pursuant to the tariff negotiations re-
quired in Article 17. An the absense of such eements, the
maximm margins of preference which may be retalined are those
existing on April 10, 1947, or sush earlier date as may have been

Tariffs and Trade. Xxisting prefersnces which form a component
part of an internal tex which was in effect on April 10, 1947,
nay be incorporated into a tariff preference., '

. Although there was oonsiderable controversy at the
Havana Conference in respect of existing prefsrential arrange-
ments, there were no substantial chenges., XRristing preferences
of those countriss which were mot represeanted at Geneva were
given the same treatmsnt as other existing preferences by in-
cluding them in the Article or annexes, Certain latin smerican
and Middle Xastern countries seized on ths provisions for main-
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taining existing preferences as a powerful argument for per-
nitting new preferential arrangemsnts. This was countered

by the argument that it would be most unreasonable to call for
the slinination of existing prefersnces by process of negotia-
tion, and the binding of existing margins of preferences, while
at the sams tims permitting new preferences, Xffarts to place
new preferences on the same footing as existing preferences,

or to provide a maximunm time limit within which all preferences
would have to be eliminated were sucoessfully resisted. Under
Article 16 Canada undertakes:

; 1+ HNot to creats nsw preferences.
4 2. Kot to increase existing margins of
- preference, ’ \
3. 7To negptiate on reg:st in accordance
with the terms of 1cle 17, for
sventual elimination of preferences.

%ﬂ;clg 17 - Rednction of Tﬁgrs end Elimiration of Preferences.

his Articls requires that bers will negotiate on the request
of any other Member, subject to procedures established by the
Organization, for the substantial reduction of ths generasl level
of tariffs, and for the elimination of preferences. Such nego-

. tiations are to be conducted on a mutunally advantageous basls,

. accarding to the following rules:

l. Negotiations shall be ocondncted on a selestive, product-
by-product basis. This rule was intxoduced to permit
a country to reserve particular products from negotia-
tions, if its special circumstances required it.

2. 7The binding of low tariffs, or the bdinding of fres

B ' entTy, shall be recognized in negotiations as equivalent

R to a substantial reduction of high tariffs or the elimina-
: tion of tariff preferences. , . ’

3. In negotiations on products with respect to which a pre-
ference applies,

(a) the reduction of ths most-favoured-nation rate only
shall operate autamatically to reduce or eliminate
the margin of preference; .

(b) the reduction of the preferential rate only shall
operate sutmatically to reduce thes most-favoured-
nation rate to the same extent that tge margin of
preference is rednoed;

(o) the reduction of both the moat-ravourq&-nation rate
. - and preferential rate shall operate to:reduce both
rates to the extent agreed in the negq‘iat.ions;

(d) margins of preference must not be increased.

4, Existing internatiomal agresements shall pot be permitted
to stand in the way of negotiations for theielimination
of preferences, o

, The Geneva tariff negotiatioms, the results of which
were incorporated into the Gensral Agreemsnt on Tariffs and
Trade, are to be regarded as negotiations under the terms of

this Article. A4ll concessions negotiated pursuant to this Article

.. "




-3 -

are to be incorporated into the General Agreement on Teriffs
i‘é !l’rad: on tems to be eagreed with the parties to that
eemsnt, . ’

’ A Member is given two ysars after the Charter enters
into foroe to negotiate for the reduction of tariffs end the
elinmination of prefersnces. If it falls to become a Contract-
ing Party of the General A.froement within two years it ma
lose its most-favoured-pation rights in respect of other -

l bers which have requested to negotiate but have not sioccessfully
: completed such negotiations. If a Member proposed to withhold
i most-favoured-nation treatment from any Manber under these pro-
visions, it must first notify ths affected Member and the
I Organization, The affected Ksmber msy challenge the right to
withhold most-favoured-nation treatment on the grounds that it
. has been unreasonadbly prevented from becoming a Contracting
.- Party to the Gepneral Agreement. If so challenged, most-favoured-
natiocn treatmeant may not be withheld pending a dstermination
. by the Organization as to whether the affected Member has been
} unreasonably prevented fram becoming a Contracting Party to
. the General Agresment. Buch determination is to be made by &
sirple majority of the votes ocast in the Conference, after
taking into oconsideration all relevant circumstances in which
the affected XKember finds himself, including fiscal, develop-
mental and reconstruction peeds. If, in fact, the Organization
. grants pemnission to withhold most-favoured-nation treatment,
l thiiartoctad Member is then free to withdraw from the Organi-
zation.

N Article 17 was the subject of long controversy, de-
. Tiving mainly from the closely-related question of whether
< there should be an autonomous Tariff Cammittee to administer
the Article as provided foar in the Gensva draft of the Charter.
The existence of a relatively autonomous Tariff Carmittee gave
rise to the objection on the part of the so-called under-
developed scountries that a selsct group of highly-developed
- countries were thus given a veto power over the tems of entry
. of new Menders into the General Agreement. This ocontroversy
' was further complicated by proposals to estedblish a girilarly
autonmmous Econamic Development Committee to offset and balance
the influence of the Tariff Committee. The compromise finally
reached eliminated both the Tariff Camnittee and the Economic
Development Cormittee., 7This decision involved oonseguentisl
changes in Article 17, with ths result that the Article is
ow adninistered by the Executive Board, Deteminations re-
uired under paragraph 4 are to be made by the Conference on the
basis of simple majority of the Members woting. The zduclear
countries, including Caneds, felt that a Tariff Cammittee,
with powers as provided for in the Geneva draft, was essential
) . to protect the interests of thom oountries which had nesotiated
- substantial tariff reducticns and elimination of preference at
Geneva., 8ince this position eounld be maintained only by aoccept-
ing the esteblishment of an Xconamic Development Committee, the
. nuclear countries agreed that it would be prefersbdle to eliminate
K both Committees, even though this meant some weakening of the
* sontrol over subsequent tariff negotimtions., Several countries,
notebly the United dom, 4insisted that under the present
provisions there is a danger that the so-called under-developed
countries would be adle, because of thelr wvoting strengcth in
the %nferome‘ to forece the acceptance of rather “"thin schedules
©f concessions”, as paymant for their membership 4n the General
Agreement, It.was widely believed, howsver, that this danger
was over-estimated on the grounds that "block voting® would
break down on specific issues, such as the sconcessions which
a country must make before being scocepted into the Gemeral Agree-
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ment. ZXExperience at the Havana Confersnce lent support to this
view. It was generally found that although "block voting"
tactics were evident on some broad issuss, this technique

droke down on specific issues. : ’

Canada has, by virtue of its successful negotia-
tions at Geneva, largely completed its obligations under the
rrovisions of Axrticle 17. In epplying the concessions negntiated
at Geneva under the Protocol of visional Application, Canada
became a Contracting Party to the General Agreement on tarirrs
and Trade. In-the course of two years following the date on
which the Charter camss into effect, Ceanada will be required

to conduct negptiations with all the Member countries which IR

414 not participate in the Geneva tariff negotiations.

Article 18 - National Treatment of Internal Taxgtion and Regu-
aatiog. he gensral purpose af this Article is to prohibit
the -use of internal taxes, charges, laws end regulations, as
nmethods of affording nrotestion to demsstic production. The
basic requirement is that of national treatment, i.e., treat-
ing imported products in no lass favourabls a manner %han the
treatment of donmsstic produsts as regards internal taxes,
charges, laws, regulations, ets. To sppreciate fully the im-
portance of tfxis Article 1{: must be recognized that differential
internal taxes and regnulations, unless carefully controlled,
ean be used to impair ar aullify the value of negotiated con-
cessions. Paragraph 1 sets dowm the basic principls that
internal taxes, laws, regulations, etc,, must not be applied
to imported or damestic producta in such a way as to afford
protection to domestic production.

Internal taxes or charges must not be higher on
imported products than they are on the like deomestic product.
" To guard against indirsct protection there is a furthsr proviso
that internal taxes and charges must not be applied in a manner
contrary to the general principles contained in paragraph 1.
An interpretative note explains that the second proviso apnlies
in cases where thers is competition between the taxed -roduct
and a directly competitive product which is not simiiarly taxed.

Protective internal taxes and charges vhich are
Prohibited by the Article may of sourse be incorporated into
a customs tariff in order to maintain the protective incidence
of ths tax or charge. If, however, the tariff on the commodity
- in question is bound against increase in an existing trade
agreement, so that conversion of protective element in the tax
into a tariff is not possible, provision is made for the re-
tention of the otherwise prohibited tax until release can be
obtained to inocrease ths tarift,

. Internal laws and regulations must not be more
restristive of imported products than they are of like domestic
products. Differential transportation charges which are based
80lely on the economics af the transportation facilities are
pemitted. It is signifiocant to note that this paragraph is
not qualified by the gensral principles of paragraph 1l speci-
fioally, mereagﬁmgraphs 3 end 5 which deal with internal
taxes end inter quantitative regulations are so qualified.

L ) Internal-mixing regulations must not require that
a certain proportion of the commodity or components 1s sunplied
from demestic sources. 4 further proviso requires that internal
quantitative regulations, i.e., mixing regulations, must not

be applied in a manner incansistent with the general principles
of paragraph 1, An interpretative note explains that the

second proviso is included to guard against indirect mrotection

which might ocour if there I3 no substantial dcmestic pro-
duction of the product subject to the internzl mixing regmlations.
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Exieting internal gquantitative regulations are ex-
ocepted from the requirexments of tbe Article. These are made
subject to negotiation according to the terms of Article 17
in the sezme way as tariffs. They may not be modified to the
detriment of imports. In any event internal quantitative
regulations must not discriminate as between foreign sources
of supply.

Internal laws and regulations gpverning the purchase
of commodities by Govermmentswhich are not used for commercial
resale, or in the production of goods for commerciel resale,
ars not subject to the provisions of the Article, Feyment
of subsidies to domestic producers exclusively is not to be re-
garded as contrary to the provisions cof the Article, even
though these subsidy payments may be derived from the proceeds
of internal taxes,

A final provision recognizes that maximunm price con-
trols may prejudice the export interests of other liembers,
Accordingly, Kembexs undertake to operate such controls in
such a manner as to avoid wherever poasible, prejudice to
the interests of other Membders.

The Bavana text of Article 1B differs radicelly in form
from the Gepneva draft. In spite of serious controversy, pro-
longed debate and many efforts to water down the provisions
of this Article, it has not been weakened in substanoce, and
in same respects its provisions are now tighter. The Havana
version differs substantislly from the Geneva draft in only
ocne respect, The Ganeva draft provided that existing internal
taxes, which afforded irdirect protection to directly competi-
tive products in cases where there was no substantial domestic
production of a like mroduct, could be mainteined subject to
negotiations for their elimination or reduction. The present
Article now requires their outright elimination. The new form
of the Article makes clearer the basic intention that internal
taxes and regulations must not be used ordinarily as & means
of protection. The details have been relsgated to interpretative
notes so that the precise obligations which Members underteke
are more clearly defined, -

During the Havana Conference the question erose as to
whether the provisions of the Charter would require the elinmina-
tion or modification in Cenmda of the internal law relating
to olemmargarine, . The relevant extract from the Dairy Froduct
Act reads as follows:

"No person shall mesnufacture, import into Cenads,
or offer, sell or have in his possession for
sale, any oleomargarine, margarine, dbutterine or
any substitute for butter manufactured wholly or -
in paﬁt from any fat other than that of milk or
creail ¢

It was muggested thet the provisions of Article 1B and
Articls 20, which would appear to require the modification of
this law & not require it., The lagal authorities of the
United States Delegation, after careful examination of the
relevant provisions of the Charter, confirmed this interpretation.
Although the following remarks are not intended as a legal
interpretation of the relsvant Artioclss the reasoning dbehind
the interpretation wounld appear to be as follows:

“ATticle 18, paragraph 4, states -

®The products of any Member country imported into any
other Kembar ocountry ashall be accarded treatment no
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‘less favourable than that acccrded to like products A
of national origin in respect of all laws, regulations [—-- ]

and requirements affecting their internal sale, offering
for sals, purohase, transportation, distributiocn or use®.

Paragraph 2, dealing with intermal taxes and charges,
and paragraph 5, dealing‘with internal quantitative regulations,
in eddition to requiring national treatment, contain provisos . —T
and interpretative notes to guard against indirect protection - J
to substitutable goods,. : . -1

There i3 no such additional proviso in regard to . [ ]
internal laws and regulations. It would appear, thersfore, - T
that the only requirement of paragraph 4 in relation to in- i
ternal laws and rsgulations is national treatment. The ban [

on oleamargarine fully complies with national treatment, and —
even though indirect protection to butter is involved, such :
protection 1s pot specifically exclnded. - [ f ]

This interpretative note says in effect that the
prohibition of the import of olsamargarine required to enforce
the law forbidding any person "to offer, sell or have in his :
possession for sals®™, is to be regarded as an internal law, —
subjedt to ths provisions of Articls 18, and not as an impart
prohibition, subject to the requirements of Article 20. Te M
- is nothing in Article 18 which would require the modification
of the Dairy Products Act, since it complies fully with the
naticnal treathent requirement.

. Insofar as the Dairy Products Aot specifically and
.@ireotly prohibits the import of olemmargarine, it can be
argued that the provisions of Article 20 epply in any event.
‘Article-45, which éontains the general exceptions to the
Chapter on Commereial Policy states:

"Nothing in.Chapter 4 shall be econstrued to prevent

-ths adoption or enforcemsnt by any Member of measures

necessary to secure compliance with laws or regulations -

Ehiclée;;;e pot inconsistent with the provisions of this
bap .

The measurs prohibiting the import of olscmergarine
is clearly necessarr to secure compliance with the law for-
bidding any person "to offer, sell.or have in his possession
" for sale"., It is therefore specifically excepted fram the re-
quirements of Article 20, paragraph l.

It would appear that the provisions of Articls 18,
the interpretative note to Article 18, and Article 45, would oL
pernit the retention in Canada of the ban on olecmargatine. -

-——

1
—

'his -Artiole . excepss Films from the Provis

It provides that a Member may:

(1) allocate a proportion of screen time for films of
national origing = :

(2) aiscriminate, by allocating a proportion of screen
time for £ilms of specified arigin to the extent
that it 4id so disoriminate on April 10, 1947,

Within these limits, screen time must not be allocateéd as be-
tween sources of foreign supply. Screen quotas are made subject
to negotiations in the same way as tariffs and preferences
under the provisions of Artiocle 17,

iy

.
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The Canadian Delegation 4id not take an active
gart in drafting this Article. Severasl countries, mainly
zechoslovakia and Poland, believed that ths Trade Charter
ought not to include provisions dealing with cinematograph
£ilns, There were no changes whatsoever at Havana to the
provisions of Article 19.

Article 20 - General Elimination of Quantitative
- Bestrioctions
Article 21 - Restrictions to safeguerd Balance of
Paynents
Article 22 - Non-discriminatory Administration of
Quantitative Restrictions
Article 23 - BExceptions to the Rule of Non-discrimination
- 4n the use of Quantitative Restrictions
Article 24 - Co-operation with the Monetery Fund in
seeking Exchange Arrangements

Government measures which restrict by absolute quoteas
the quentities of sommodities which are allowed to be -imp-
ported into, or exported from a country, are recognized
as the most damaging form of restraint on international
cormerce. To the extent that they are used, Q.R.'s defeat
the purpose of the Charter which aims to make the.customs
tariff in the form of a duty, tax or charge the only im-
pediment to the free exchange and movement of goods gnong
lembers of the Organization.

-Article 20 - Genergl Elimination of gt_x_ggtgtgtzve Restrictions,
paragrap ’ bers egree to the gener elimination of quen-

titative restrictions on imports end exports and thereby under-
take to support what has been regarded as the most importaht
single principle contained in the Charter.

After setting out the gensral principle vith respect
to the elimination of quentitative restrictions, the Article
then deals with circumstances under which exceptions can be made
and, when resorted to, lays down definite rules as to how Q.R.'s
may be employed,

‘ Members recognized that it would be very aifficult to
apply the rule of "no Q.R.'s" without exception in the case of
agricultural and fisheries products, the supply of which 1s de-
pendent on the weather and on other uncontrollable factors. Be-
cause of the special difficulties associated with the production
and narketing of agricultural eand fisheries products, Members
are pemitted an escape from the general principle of "no Q.R.ts"
when epplied to the import of such products if associeted with- .
production control or a surplus disposal progremme, Faragraph 2
also provides that the general undertaking by Meubers to eliminate
quantitative restrictions shall not be anplicable to terporary
restrictions on exports of foodstuffs or other products when

they are in criticelly short supply &nd to import and export
rostricticns used to protect ocammodity grades and standards.

At Havana considersdble discussion took place on the
provisions of this Articls. 4 number of countries wanted to broaden
the exceptions to allow the use of quantitative restrictions on
imports or exports to stabilize their domestic price levels and
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aven out seasonal fluctuations in prices. These proposals
did not receive the support of the Conference.

This Article is of immenss importance to Canuda,
which is dependent to such a large extent on export markets.
The Canadian Delegation, thersfore, was concerned as to how
other countries might use the escape clauses for the products
of agriculture end fisheries, and endeavoured throughout all
stages of conference procesdings to narrow its application and
introduce safeguard against injury to Canada's export trade.

The Canadian Delegation took the position that ‘
there should be no weakening of the Geneva draft which, in
its cdnion, had opened the door so widely that agriculture
was a.most written out of the Charter. The Delegation pressed
strongly for a strengthening of the whole Article and was able
to achieve this in part, through changes in wording in a number
of clauses. In particular, Canada pressed for the adoption
of the principle of prior consultation before quantitative
restrictions on imports are used. It was pointed out that the
sudden imposition of import restrictions might have serious
effects on the interest of exporting countries, and that to
avoid this there should be provisions requiring kKembers intend-
ing to introduce sush import restrictions to give as much
advance notice as possible to exporting countries in order
to afford adequate opportunity for consultation before the
inport restrictions were put into effect. The Conference agreed
to have this principle written into the Article in a new clause.

_The exception which permitted the use of import
restrictions on any agricultural or fisheries product, 1if
associated with production control or a surplus disposal pro-
gramme, was of great conscern to the Canadian Delegution, for,
if used, it could impair or nullify important concessions ob-

tained from Members in the General Agreement on Tariffs and Trade.

At Geneva, Canada obtained the maximum reduction
in the duty on wheat entering the United States, i.s., from
42 cents per bushel to 21 cents per bushel, ‘and the United
States agreed that the quota restriction of 800,000 bushels
annually would be inoperative under the Agreement. If the
United States at some future date undertakes a programme of
control of wheat acreage which opesrates effectively to restrict

-production, then the United States has the right under the Chnrter

to re-impose an absolute quota on imports of wheat from Canadce
However, the United States cannot now apply an arbitrary quota.
The quota must be related to the quantity of wheat which Canada
would reasonably be expected to export to the United States

" 1n the absence of restrictions on production and imports. This

might be, for example, 10,000,000 busheld. Then, if the United
States programmes operates effectively to restrict production
of wheat in the United States to, say, 80 percent of existing
production, imports could be restricted in the same proportion,
i.e., to 8,000,000 bushels. In determining this proportion, -
the United States is to have due regard to the proportion pre-
vailing in a previous reptesentative period and to any special
factors which may have affected the trade in wheat between

“the two countries. Under special factors, it would be necessary
for the United States to consider the drastic limitatlon on

{mports applicable from May 29, 1941 to January 1, 1948.

-Another escape is provided for the Member which
undertakes a surplus disposal programme in connection with any
agricultural or fisheries product by making the surplus avail-
able to consumers free Of charge or at less than current market
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prices. This could operate to the disadvanteze of Canada

if, for instance, the United States put apples under a food
stamp plan, or made them generally available free of charge
in a school lunch programme. Under this cleuse the United
Sta;es can prohibit the importation of apples for a temporary
period. :

Although Canada would have liked to have seen

both of these escape clauses removed from the Article, this
was not possitle to achieve in view of the support which they
Tecelved foom other delegations. The Canadian Delegation aia,
howsver, obtaln general support for the inclusion of a new
clause at Havana which provides for consultation before quan-
ti;ative Testrictions are imposed. The new olause reads as
Tollows: A

"Any LKember intending to introduce mestrictioas

on the importation of any product shall, in

order to avoid unnecessary damage to the interests
of exporting countries, give notice in writing,

as far in advance as practicatle, to the Organi-
zation and to Xembers having & substantial i{nterest
in supplying that product, in order to afford

such Members adequate opportunity for consultation
in accordance with paragraphs 2(d) and 4 of Article
22, before the reatrictions enter into forse. At
the request of the importing Member concerned, the
notification and any information disclosed during
these consultutions shall be kept strictly con-
Tidential",

Paragraphs 2(d) and 4 of Article 22 refer to the
ellocation of quotas among supplying countries and the Pro-
cedure which may be followed by supplying countries in seeking
adjustment 4n their guotas.

Paragraph 4 of Article 20 contains the provision
that exceptions as well as limitations in the use of import
and export restrictions apply with squal force to State~-truding
Operations,

Article 21 - Restrictions to Safepuard the Balance of Pavments,
e discusesions ch precede e llavana Conference,
was generally recognized that the blanket prohibition against
the use of import or export restrictions laid down in Article
20 might have to be modified in the case of countries experiencing
balance of payments difficulties. Sinoe such a member right
Telieve the pressure on its gold and dollar reserves eithsr
by the use of foreign exchange controls (already sanotioned
under international agreement through,the Articles of Agree-
ment of the International Xonetury Fund) or accomplish the
same effect bty the use of quantitative res.rictions on inports.
Article 21, as formulasted at the Geneva Conference, represented
the measure of sgreemsnt which had been reached on this topic
prior to the Havana Conferencs.

Criticism ot'the Geneva draft was implied in the
amendments submitted at BEavana to the Geneva draft. These
fell into two broad opposing categories.(l) rirst, countries

- such as Belgium and Switzerlani, fearing the probable impact

.

(1) The following delegations were Tepresented on the sub-cozmittee:

Argentina; Australia; Belgium; Brazil; Canada; Cudba; Czechoslo-
vakia; France; Greece, India; Italy; Lebanon; Lidberia; Norway -
Chalrman J.’kelander, Philippines; United Kinzdom; United States.
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on their own economies, were anxious to circumscribe the

use of import restrictions by those less-fortunate countries
suffering from balance of payments difficulties. Belgium

offered substantial amendments to Articles 21, 23 and 24,

in ap effort to conpel a large amount of international
consultation btefore any Lember could embark upon a course

of unilateral action. Of -this ambitious attack on the Geneva
draft only & few general statements of principle found their

way into a new paragraph - almost a preamble - of the Havana -
Article 21. .

" Second, countries such as Australia, Ceylon, -
Venezuela, Uruguay uand Argentina were generally anxious, though
not all to the same degree - to0. relax the provisions of the’
Geneva draft wherever there were doubts as to the freedom a
Member might have to take unilateral action. In the main,
the efforts of these countries did not lead ‘to sutstantial
changes in the Geneva draft. Consequently, Article 21 emerged
in the final Havana Charter substantially the same as it was
in the Geneva draft. (1)

. Irrespective of the causes creating the protlem -
€.8ey domestic full employment policies, crop failures, etc. -
a mamber country which finds that 1ts foreign cacnange re-
sources are being deplested by the payments for imports and
other current transactions may restrict the quantity or value
of merchandise permitted to be imported. And, in establishing
the inport restrictions under this Article, the Kember has

the right to discriminate against the importation of products
deemed t0 be less essential. .ction of this kind must, how-
ever, be necessary, either,

(1) To forestall the irminent threat (not otherwise
defined) of, or to stop, a serious decline in
its monetary reserves, or.

(2) in the case of a Lember with very low-.-monetary
reserves, to achieve a resasonable rate of increase
in its reserves.

It is provided further that the restrictions on
imports shall not exclude minimum commercial quantities of
regular imports, commercial samples, or nerchandlise necessary
to retain patent or other property rights, nor inflict unnecessary
damage to thes economic interests of any other kember. As its
external financial condition improves, the lember is also re-
quired to relax the import restrictions progressively and
ultimately to sliminate them.

(1) Xinor amendments to the Geneva draft were:

(a) changes in paragraph 3(b), formerly 2(b);

b) changes in paragraph 3(c) (1), formerly 3{(c) (ii);

c¢) changes in paragraph 4(b), formerly 3(b);

(d) deletion of introductory phrase of paragraph 4(b) (1);
formerly 3(b) (1);

(e) sub-paragraphs (ii and (iii) of paragraph 3(¢) of
Geneva text were transferred to present
paragraph 3(e¢) - formerly paragraph 2;

(f) an interpretative note appended to Article 31 of
Gensva draft has been tmnsferred to Article 21.
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Burvelliance on the part of the International Truade
Organization under this Article varies with the circumstances.
In the case of a Xexmber which has already introduced (before
Joining the 1.T.0.) import restrictions to solve its balance
of payments difficultles, the Organization may (1) at any
time invite the lember to consult with it, or (£) 4f the Xem-
ber substantially intensifies eny existing restrictions, may
invite the kember to consult with it.

In the case of a Member which, on joining the I.T.C.,
does not have import restrictions in force for the purpose
of this Article, the Charter requires such a Xember to coasult
with the Organization either (a) before instituting such restric-
tions, or (2) in circumstances.in which prior consultation is
impracticable, immediately after instituting the restrictions.

\

In all cases, the Organization is required, not later
thean two years after the date of entry into force of the
Charter, to review all restrictions then being applied under
this irticle. And if import restrioctions applied under the
provisions of this Article should become widespread, the I.T.O.
is required (paragraph 6) to initiate discussions to consider
whether other measures might be taken - by any of the affected
Yembers, - 1o remove the underlying causes of the - disequilibrium.

Although the Article does not empower the I.T.0. to
initiate action in this matter, provision is made {paragraph 5(d))
for complaint procedure when initiated by any Member. If the
complaint is substantiated, the I.T.0. may recommend the with-
drawal or modification of the offending restrictions. 3In the
event that this recommendation is not adopted within a sixty-
day time period, the Organization may release any Member from
odbligations or concessions under the Charter toward the offend-
4ng Xember, )

Throughout the discussions, the Canadian Delegation
favoured the retention of the Genesva draft in substantial part -
which corresponds to Article XII in the General Agreement on
Tariffs and Trade. The amendments finally accepted to the
Geneva text at Havana did not alter the main structure or con-
tent of the Geneva draft, and they were ascordingly supported
by the Delegation.

Article 22 - Non-discriminatory .idministration of Quantitative
estrictions. Article sets forth the wor ;oconcepls o
non-discrimination which are mormally (but see Artiole 23) to
be observed by a Member when - in acocordance with the relevant
provisions of the Charter - prohibitions or restrictions are
Placed upon either exports or imports. When applying restric-
tions, XKembers are required to ™aim at a distritution of trade
in such product as closely as possible to the shares which the
various Member countries might be expected to obtain in the
absence of such restrictions......". Accordingly, the Article
imposes upon the Member the obligution to treat all kember coun-
tries alike by (1) establishing definite quotas when practicable
(2) consulting with all interested Members when deternmining the
quota allocations, (3) supplying to interested Members adeguate
information about import licenses or permits issued, or adout
quotas established. In the initial determination of quotas and
thelir allocation, the Member may take the previous experience
of some representative period as a guide; provision is made,
however, for subsequent consultation at the request of the I.T.C.
©Or of an affected Mexmber regarding the need for an adjustment
either of the base period selected or of the allocations.

Although & number of amendments were sutmitted at Havana
to the Geneva druft, only minor changes were incorporated in
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the final version of irticle 22. (1) Very largely in response
to the representations made by the Czechoslovakian Delegation
& new sub-paragraph 3(d) was udded to the Ceneva text which
empowered the Organization to relieve Xember countries -
importing largely from non-lMemter countries - from the normal
obligations to. give public notice regarding the establishment
of, or changes in, quotas.(2)

Article 23 - Exceptions to the lule of Non-discrimination. Cne -
of" the most prolonged and difrlicult controversies of the

Havana Conference centered on this article, At the heart of -
the controversy lay the provocative principle that, notwith-
standing the rigid rules of non-discrimination set forth in
Article 22, a Kember of the International Trade Organization
suffering from balance of payments difficulties might exercise

Preferential treatment when administering import restrictions
under Article 21. ' ) :

: Interest in the exceptions to the rules of non-
discrimination  was general but it was particularly articulate
in the case of those European countries which now enploy bi- -

- lateral trade practices. The principal opposition to any
relaxation of the rules of non-discrimination came from the

United States, which expected to bear the brunt of any dis- ‘

crimination tolerated by the International Trade Crganization.

o Articls 23 had emerged from Geneva with four coun-
tries'-Belgimq,Czecnoslovaxia, Chile, and Norway - opposed
in whole or in part to its provisions. Consequently, when
the Favana Confersnce convened, these four countries, along
with Argentina, France, Denmark, Mexico, Italy, Uruguay, Greece,
Syria, Lebanon, and the United Eingdom, submitted amendments or
‘maintained reservations against the Article. In the course
of the initiel stages of sub-cammittee work (3) it wus possible,
because of a general lack of support for the proposed changes,
to remove some of these amendmsnts from the Conference agenda.
But when the Article finally reached the working party stage (4)
an extensive list of amendments atill remained for consideration.

During the first few weeks of deliberation in the
working party, the Uaited States - principal antagonist to any
amendment - was a reluctant and somswhat obdurate participant.
Discussion focused on the Geneva draft of the article, the
interpretation to be placed upon it, and the amendments offered
to it. After some weeks of minimum progress, the Uaited States

(1) The sub-committee included the following delegations: Ceylon, .

© Chile, China, Colombia, Egypt, France, Ireland, kexico, Nether-

lamda, Kew Zealand, .Peru, South ..frica - Chairman, J.E.Holloway,
8weden, United Kingdom, United States. ' 2o

(2) Other changes included: the deletion of the footmote to sub-
baragraph 2d; 2 revised interpretative nots re "Special Factors"
to paragraph 4; a new interpretative note to paragraph 3(b); and
883 a oconseguen.a of the addition of praragraph 7 to Article 18,
the last part of the.last sentence of paragraph $ was deleted.

(3) The sub-committee was composed of: Argentina, Australia, Belgium,
Brazil, Canada, Cuba, Czechoslovakia, France, Greece, India,
Italy, Lebanon, Liberia, Notway, - J. Melander, Chairman,
Philippines, United EKingdom, and the United States.

(4) The working party inoluded: Australia, Belgium, Cansda - G. Neil
Perry, Chairman, Czechoslavakia, France, Norway, United Kingdom
United States, and, for one amendment, Greecs.
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Delegstion evidently concluded thet there was little likeli-
hood of gaining universal support for the Geneva dreft end
suddenly presented a new dreft. The text of this new dreft
wes ssid by the Delegetion to be substantielly the same 8s
the originsl 1945 United States propossls. This new dreft,
with verious modifications, formed the basis for subsequeut
discussion in the working perty -end ultimotely beceme the
accepted version in the Havane Charter.

Criticism of the Genevs draft was indicsted by
the fact thet  the amendnments referred to the working perty
touched upon nearly every provision of the Genevs draft. At
one extreme there were amendments such as those of the
Argentice, Frence and Greece; none of which were sccepted,
Argentine proposed to delets the article entirely from the
Charter end to permit countries to discriminsie freely until
such time es & “general and sound bdelsnce in internastionel trade
end payment™ hesd been schieved. ¥France proposed to delay the
entry into force of the provisions of parasgreph-l of Article 20
and Article 22 until Jenuery 1, 1949, or leter if in the individuel
circumstances the Orgenizetion wes prepared to extend this dete
for particuler countries. In effect this French smendment
simply involved the incorporation in the Charter of a clause
which had been inserted at Geneva in the Geperal Agreement on
Taeriffs and Trade (Article XIV, persgraph 6(e)). Greece sub-
mitted an amendment which would heve axempted countries such a&s
Greece - dependent upon one or two non-essentisl export products -
entirely from the rules of non-discrimination. The other amend-
ments were less embracing in their scope and were directed to-
ward specific provisions of the Article. .

, dmong the principsl points under attack in the
Geneva draft mere the followang: -

(1) the general condition that a widespresd disequilibrium
must exist - presumably affecting many countries - before
any one country could discriminate; .

(2) the interpretation to de placed upon the two criteria
deeling with (a) the level of deliverad prices on the
imports from the preferred countries, and (b) the effect
of biletersl arrangements upon the gold or convertible
currency otherwise availeable from exports to other
(non-arrangement) countries; :

(3) the stetus of import restrictions heving an eguivalent
effect to exchange restrictions permitted under the lnter-
natiopsl Monetary Fund.

In the Geneva draft e substantisl and widespread
disequilibrium hed to exist in internationel trade and peyments
before a Member ~ otherwise suthorized to employ import restric-
tion? ?nder Article 21 - could vioclate the rules of non-discrimina-
tionll), Czechoslovakis contended - with support from other
Zuropeen countries - that this condition was an unreasonsbdle
limitation upon individuel memdbers with belance of peyments
difficulties. A variety of ways to relax this provision was

intended by the phrese "substentiel and widespread disequilibrium",
the working party described such a condition es likely to dbe re-
presented by the use by many oountries of import restrictions under
Article 21 snd, concurrently, e genersl lack of transfersbility
between the ourrencias of importent treding nations.

(1] 4s e rough working interpretetion of what was thought to have been
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(1) The criterion reasds as follows: "Provided that levels of de-
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explored. However, in the finsl comprouise reached st Havana,
all references to a substantisl end widespread disequilibrium

~were deleted from the article.

Vith respect to the price criterion(l),norway con-
tended thast 1t was the terms of trade (the relation between -
the prices received for exports as compared with the prices

‘paid for imports) rather than the absolute level of delivered - >

prices of the imports from the preferred countries which should - .
receive scrutiny by the I.T.0. This contention did not gsin - -
much support in the working party and was finally dropped. . ij

Frence took strong exception to & verbal interpreta-’
tion orrer?d by the United Stastes delegate regarding the second
criterion, 2) He had stated verbally - never in writing - that
any trade arrangement which reduced the potential receipts of
convertible exchange below the level otherwise attainsble would
constitute a violation of this criterion. Never clearly settled
in the working party, the problem of interpreting this criterion
still remains to be resolved by the I.T.0. During the discussion
in the working perty it was evident that the United States had
in mind the potential gross receipts of gold or convertidble
currency and not the net receipts (and not the net changes in
gold ‘and convertible currency reserves) resulting from the arrange-
ment. In effect, therefore, under the United States inter-~
pretation, a Kember would be precluded from diverting exports
which could be sold for hard currency to soft currency areas
as part of & coamercial arrangemeant.

=

Czechoslovakia contended that the Geneva draft of
this article was less satisfactory than the earlier draft pre-
pared in London.. In -particular, the status of import restric-
tions which had an equivalent effect to exchange restrictions -
properly employed under the Articles of Agreement of the Inter-
national Monetary Fund - was held to be obscure. Czschoslovakia
held that import restrictions having the same purpose and effect
of Fund-permitted exchange restrictions ought to be either
pernitted by or specifically exempted from the I.T.O. Charter.
In the ensuing compromise, the United States Delegation accepted
this argument and subsequently embodied the substantive part
in their new draft.

The Basic Requirement of Article 23 in the Havans
Charter is that discrimination may be practised only by a coun- .
try which is in bslance of payments difficulties; more pre-
cisely, discriminatory import restrictions ere to be tolerated
only if the liember is entitled under Article 21 to impose import
restrictions. his 1s a universal requirement. The circumstances
under which such a country may exercise discrimination in its ..

import restrictions, however, vary according to the time and to
the administrative procedure selected by the kember.

livered prices for products so imported are not established
substantislly higher than those ruling for comparable goods
regulsrly availsble from other lember countries, and that any
excess of such price levels for products so imported is pro-
gressively reduced over a ressonable period©.

This criterion states: "Provided that the Member taking such
action does not do so as part of any arrangement by which the
gold or convertible currency vhich the Xewmber currently re-
ceives directly or indirectl; from its exports to other lem-
bers not party to the arrangement is appreciably reduced below
the level it could otherwise have been reasonably expected to
attain”.
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1. Teaporary Discriminstion et eny Tine.

With the consent of the Organizatior, & Vember which
is epplying import restrictions under Article Il may ot eny tize
temporarily employ discririnastion in respect of & scall part of
its exterual trade; provided thet the benefits to the
J.er.ber concerned sre grester than .any injury caused to the trade
of other Lenbers. This provision was designed largely to enable
countries finding themselves with blocked forelgn balances,
acquired as & result of current transactions, to utilize then.

: i
2. Discriminstion in Aid of Wer-torn Countries.

Until December 31,. 1851, a Xexber may assist

~ another country, whose econoxy hes undergone wsr ravege, by the use

of discriminstory import restrictions. But the measures must not
involve & substantiasl deperture from Article 22. This somevhat
vegue provisions was carried over frox the Geneve draft.

3. Discriminetion in the Postwar Transitionsl Period.

Any YXember which is aveiling itself (and only for
8s long es it is sveiling itself) of the postwar transitionsl
period arrangezent under Article XIV of the Articles of Agree-
ment of the lnternstionsl Monetary Fund - or of an snslogous
exchange agreement - mey administer the import restrictions
authorized under Article 21 in & discriminstory manner, provided:-

I (Under whet is commonly known es the Havane Option)

4. the discriminstory restrictions have en equivaslent
effect to exchange restrictions on current trans-
ections properly in force under Article XIV of the
Fund; or

B., the discriminatory restrictions were in force on
Larch 1, 1948, but were not specifically authorized
under A, in which cese they mey be continued end
changed to mset sltering circumstences; or

II (Under what is commonly known .as the Genevae Option)

the member - having signed the Protocol of Fro-
visionsl Applicetion of the General Agreemsnt on
Tariffs and Trade before July 1, 1948 - pnotifies
the Interim Commission of the I.T.0. before

January 1, 1949, thet in place of the Hevene option
it ele;ts to be governed by the provisions of
Annex K.

Under this Annex, the Lember may employ discrininatory
import restrictions if, as & consequence of the :
srrangement, the MKember receives imports greater in
quantity then would have occurred in the absence of
the discriminstion. But (1) the Vember must not pay
prices for these additionsl imports which sre sub-
stantislly higher than those ruling in coupetitive.
sources, and (2) the level of gold and convertibdble
currency receipts must not be reduced delow the
level it would otherwise have attained, and (3) the

. _action must not cause unnecessary damage to the
‘comnmsrcial interests of any other Xexder.

4. Other Provisions of Article 23,

Several provisions of the Geneva draft vere embodied
substantislly without change in Article 3 as 1t finally emerged '
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1n‘the Bayana Charter. Among these were the following:-

T Parafgag% 3 (a):- Which makes it clear that when 2
group of countries th a common quota in the International

Monetary Fund impose import restrictions against other coun-
tries, but not as among themselves, this action, although
discriminatory, will not be considered a violation of Article
22, provided the restrictions are in ell other respects con-
sistent with that Article. ' :

Paragraph 5 Ia):- Temporary import restrictions of a
discriminatory nature, posed to restrict the use of scarce
currencies under the suthority of Article VII, Section 3(b),
of the Articles of Agreement of the IM.F., are also exsmpted

from the provisions of Articles 22 end 23.

Paragraph 5 (b):~- Under this paragraph the special
case of meat quotas created by the United Kingdom under the
Ottawa Agreements of 1932 is exempted from the provisions of

Articles 22 and 23 pending the negotiations, which may occur
among the countries principally affected, in accordance with

i

’Artigla 17. ' '
Largely at the behest of the United Kingdom Delegation,

a new provision was added to the Article -~ paragraph 4 - which
euthorizes a Member using import restrictions under Article

21 to direct its exports so as to maximize its earnings of
convertible foreign exchenge. The device used by Canada of
selling merchandise for United States funds, which is expressly
sanctioned by Article 24 (footnote to pasragraph 8), was not
regarded as a wholly acceptable solution by the United Kingdom
Delegation. The Canadian Delsgation concluded that, to ensure

‘the continued use of sterling as an internstional medium of

exchange, the United Kingdom would prefer to designate the
accepteble hard-currency-yielding export areas, re%%er than,
es in tha Canadian case, to designate the ecceptable currency

of payment.

The surveillance of the Internationsl Trade Organization-

a3 may be sesn from the eccompanying table - varies according
to the provisions of the article under which the Member imposes
discriminatory import restrictions.

The article provides for very little administrative
responsibility on the part of the Organization in two cases.
There is first the case of discriminatory ectivity designed
to assist e war-ravaged country. The Organization is not even
required to report on this activity - which is permissible
only until December 31, 1951. Second, there is the case of
discriminatory action practises under Part A of the Havana
Option (paregraph 1 (b)); in this case, the I.T.0. is required
to report on the discriminatory activity taking place after
March 1, 1950, but dus largely to the sharp opposition of
Czechoslovakia and France tha question of greater 1.T.0. sur-
veillance was suppressed. The jurisdiction of the International
Xonatary Fund, it should bs noted, covers only the propriety
of any exchange restrictions, It is up to the individual
Member apparently to decide when discriminatory import restric-
tions constitute an “egquivelent effect to restrictions on
payments end transfers®, Some delegations - notably Belgium -
contended that Article 21, paragrephs 5(b) end 5(d), implicitly
gave the I1.T.0. adequete euthority for sdministrative sur-
veillance. It was the feeling of the Cenadian Delegation,
however, that the points exclusively treated by Article 23 -
discrimination - were not covered by Article 21, .

Closer surveillance on the part of the Orgenization is .

provided for in the thrae remaining evenues of discrimination.
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The prior approvel of the I.T7.0. is required in the case of"
countries who seek to “temporarily deviste from.the provisions
of Article 22 in respect of & small part of its external
trade" under paragraph 2. Anticipsting & very narrow inter-
pretation from the United States delegate, members of the
working party were loath to exazine the intended meaning

of the term "e small part of its external trade®.

In karch 1952, snd thereafter, any Member entitled
to discriminste under B of the Bavans Option (paragraph 1(c))
or under the Geneva Option (Appeniix K) is obliged to consult
with the I.T.0. as to any discriminations in force and as to
the continuation of discriminstions generslly. After )areh,
1952, any discriminstion under the Gensve Option which goes
beyond the deviations discussed with the 1.T.0., or any
sdaptation of the discriminations to changing circumstances,
will be sudbject to I.T.O. limitations.

. A

In exceptionsl circumstences - not otherwise
defined - the Organpization at any time may make representations
to & Member scting under B of the Bavana Option, celling for
the abandonment of any one or of all discriminstory restric-
tions on imports. It was contended by the United States Dele-
getion and others thet this surveillance was alresdy present
in the case of Part A of the Havans Option - see Section 4,
Article XIV, Articles of Agreement of the Internstionsl konetery
Fund. After March 1, 1952 - but not before, lergely because
of the opposition of the United Kingdom Delegation - in ex-
ceptionsl circumstances the Orgenization mey make similer
representations to any Lember operating under the Geneva
Dption. 4s the Article is now worded, it would appear to be
possible Tor the United Xingdom to increase its discriminstory
operstions under Appendix K during the short per etween
fﬁe expiration of the Anglo-American Financial Agreement
(December; 1951) end Xarch 1, 1952, without running counter
to this surveillence. .

As the Tinal outline of the compromise settlenant
became cleer in the discussions of the working perty, the
Canadian Delegetion sought unsuccessfully to effect two .
importeant lest-minute changes - other minor changes were
sccomplished., Pirst, hsving concluded thet the Gensva Option
(Annex K) would likely prove to be more useful to Canade than
the Havana Option (peragresphs 1 (b) snd 1 (c)), becsuse of the
narrow privileges Canade may ipdependently exercise under
Article XIV of the IX.¥. Articles of Agreement, the Dele-
gation endeavoured to have ihe grovisions of sub-paragraph (c)
msde spplicable to both options instead of to the Bavana Option

‘only. 7This would have had the certain effect of covering -

beyond Janusry 1, 1949 - the discriminstory import restrictions
epplied by Cansde to.sutomoblles on March 1, 1948. This sttempt
provoked the sharp opposition of Czechoslovakia snd France -~
both of whom were perticularly interested in the Havane

Option - and slthough the United Staztes Delegation svidently
hed some sympsthy for the Cansdien viewpoint, the overriding

- desire of that Delegation to accomplish a long-delayed com-

grozise ssexingly checked its support for this Cansdien amend-
”nt. ’

Action Required by Cansds, One of the Kember coun-
tries which hes aEea&y amei The Protocol of Provisionsal
Application of the General Agreezent on Tariffs end Trade
Copeds bas until December Slst, 1948, to decide whether 1t
will elect to be governed by Annex K - the Gsneva Option -
instesd of sub-paragraphs 1 (b) end 1 (c) which will otherwlise
apply. If Capada does decide to eslect the Geneva Option, 1t
will be necessary to notify the Interim Commission or the

Orgenizstion accordingly in writing before January 1, 1949.
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Article 24 - Relationship with the Internationsl Monetary Fund
and Exchenge Arrangements. At earlier sessions of the %%e- .
parafory'EEEEIttee the question of potential jurisdictional
conflict betwsen the Internstional Trade Orgenization and

the slready-existing International Konetary Fund had received
earnest consideration. The naed for a coordinated policy,

or a clearly drawn division of authority had been psrceived.
Article 24 in the Geneva draft - Article XV in the General
Agraemant - represented the synthesis of the.various opposing
views., There were still a few dissenting viewpoints, how-
ever, when the Geneva deliberations were concluded, and these .

Criticism of the Geneva draft was strongest from
countries, such as New Zealand end Argentina, which were
not members of the International Monetary Fund. In the main,
these countriss wers anxious to retain a larger measure of
independence for the International Trade Orga zation, in
matters over which the Fund also had an interdst, than the
Geneva draft provided. The amendmants put forward by this
group of countries were generally not acceptable in their
original form to the majority of the delegations present; mild
campromise phreases were substituted in paragraph 2 for the
passages most seversly criticised by the dissenting coun-
tries. Other changes from the Geneva draft included the addi-
tion of & new sub-paragraph 6(d), which was expressly designed
to meet the special situation of Liberia - a country which
does not issue its own national currency. In addition, minor
drafting and consequential changes were made but, considered
as a8 whole, Article 24 rged substantially unchanged from
the Havana Conference.(l) Article 24 in the Havana Charter re-
cognizes that exchange restrictions and trade restrictions
are capable of being used for the sams end-purposes of policy,
but theses devices are subject to ssparate international in-
struments. Thers was a danger, therefors, that countries
which ere members both of the Fund and of the Organization
would be tempted to circumvent the jurisdiction of one or the
other of these international agencies by straining the privileges
of membership in the other. Thers was also the danger that

-collisions over policy questions might occur between the two

agencies. Article 24 is designed basically to prevent these
situations from developing. Yor example, paragraph 4 states:
"Kembers shall not, by exchange ection, frustrate the intent of
the provisions of this Section, nor, by trade action, the intent
of the provisions of the Articles of Agreement of the Inter-
national Monetary Fund®™,

Acknowledging the full rights of the two agencies,
tha Article requires the Organization to consult fully with the

. Fund on problems concerning monetary reserves, balance of pay-

ments, or forsign exchange arrangemsnts. In particular, pro-

blems arising from Article 21, such as, what constitutes a -

serious dacline in the Xembers' monetary reserves; what is e
very low level in monetary resarves; what is a reasonables rate
of increase in monetary reserves, eres to be examined by the
Fund in the first instance. The Organization is bound by
Article 24 to accapt the determination of the Fund in these
end othar financial espects of matters under consultation be-
tween the two agencias,.

~Clearly the doterﬁination in this cese means both
a statement of the facts and an interpretation of then. Lany

(I) irticlas 21 end 24 were referrad by the sub-committee to the

sams working party which comprisad the delegations of:
Australia, Belgium, Brazil, Cuba (Chairman, J.A. Guerra),
India, United Kingdom, and United States.
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delegations were concerned lest tiis arrangemert would in
effect seriously impair the independence of the I.T.0. On
the other hand,it wass recognized that any other arrangement
would encroach upon the domain of the alresdy-existing Fund.
Although concerned with the greater voting strength of the
United States in the Fund, many of the delegations were in-
clined to expect that the Fund's determination ir this some~
what technical field would be the least capricious.

Countries which accept membership in the Organi-
zation but decline to join the Fund ere obliged to enter
into a special exchange sgreement with the Organizetiou. 1In
effect, aithough the &eta?ﬁ were not discussed st Hevens,
all Members of the Organizetion must obligate themselves to
observe rules of decorum in exchange mastiers. Sudb-parsgreph
6(c) requires that “Any such agreement shall not impose
obligetions on the Xember with respect to exchange matters
generslly more restrictive than those imposed by the Articles
of Agreement of the International Xonetary Fupd on lembers
of the Fund". Conversely, there would be little disposition
among the mejority of Fund Yenbers in the Orgesnization to see
the specisl exchange obligetions any less restrictive then
they had themselves accepted under the Fund.

largely with the support of the Dnited States Dele-
gation, the Liberisn Delegste succeeded in exexpting his
country -not a kember of the I.).F. - from this obligstion
to enter a speciel exchange agreement. Accordingly, sub-
paragraph 6(d) relieves 8 Lember from this obligetion "80
long es neither the Xember nor the country whose currency is
being used meintains exchange restrictions", In the sub-
committee the Canadian Delegation, while rrepered to sccept
the majority decision, seriously questioned the wiid?m of treat-
ing the Liberian problem in this elaborate manner. 1

Paragreph 6 - formerly 9 in the Ceneva draft - &s
amended at Bavans, expressly provides thet pothing in Section B,
which comprises Article 20 to 24, shell prevent & kember from
using restrictions or controls om imports or exports, if the
sole effect ~ "in addition to the effects permnitted under
Article 20, 21, 22 snd 23 " - 18 to make effective exchange
controls which are applied in eccordance with the Fund Agree-
ment (or speciml exchange agreement with the I.T.0.). There
was 8 noticeable tendency in the working party dealing with
the controversisl Article 23 to interpret this provision broad-
ly. .Countries interested in the Bevens Option under Article 23,
having wide scope for exchange controls under Article XIV of
the 1.).F. Articles of Agreement, expected to have extensive
privileges in their use of import restrictions under this

peragraph.

SECTION C - SUBSIDIES

- PThe subsidy provisions are bessed on
the principle that.general production subsidies are
e legitimate means of providing protection. There
48 no restriction on the use of production subsidies,
. which do not have the effect of limiting imports or
expanding exports. There are certain brosd conditions
governing the use of production subsidies which affect

eT1e does not issue a national currency and the U.S. dollar

ciroulates freely as the medium of exchange for both damestic
snd internstional transactions. }
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internationel trade. These conditions are not
mandatory restrictions on the use of production
subsidies except in the case of primary commodities.
Export subsidies, i.e., subsidies which result in
prices for export below the domestic price are re-
garded es being more likely to distort trade in an
unfair competitive manner snd ss such are prohibited.
Exceptions are provided to permit export subsidies
in certain circumstances, particularly for primary
commodities. . I

Article 25, This Article requires that a Xember granting any N

subsidy, which limits imports or incresses or maintains ex- .

ports, notify the Organization of all the particulers con-

cerning the subsidy. If & Member jJudges that it is being o

injured by such a subsidy, the Member maintaining the subsidy
is obliged to discuss the possibility of limiting it with the
injured Kember or with the Organization.

\
Article 26. This Article outlaws export subsidies or any other
system which results in sales for export at prices lower than
domestic prices, after adjusting for permissive differences
affecting price comperability.

: Exemption or remission of internal taxes on ex-
ported products which results in price differences between
the domestic price and the export price of a particular pro-
duct does not constitute an export subsidy. -

Existing export subsidies must be eliminated as
soon as possible but not later than two years after the Charter
enters into force. In exceptional circumstances this period
may be extended with the approval of the Organization.

Article 27, This.Article provides an axéaption fron the require-
ment to eliminate export subsidies, in the case of primary
conmodities.

B Price stabilization systems which result in export
prices being higher at certain times and lower at other times
than domestic prices are not to be considered as forms of ex-
port subsidization, provided that the system of stabilization is
operated in such a manner as not to stimulate exports unduly or
cause harm to other kembers. :

If in respect of a primary commodity, & Kember
considers it a great hardship to abandon an export subsidy, or
a Xember considers that it is being injured by any subsidy,
efforts may be made to solve the difficulty by means of an inter-
governmental commodity earrangement.. Members granting subsidies
on a primary commodity pledge themselves to co-operate at all
times in efforts to negotiate a commodity agreement for that

commodity. RBxisting export subsidies may be continued provisionally,’

pending efforts to negotiate an egreement. New export subsidies
may not be imposed, or old ones increased, during s commodity
conference, except with the approval of the Organization.

If a commodity agreemsnt is not concluded or if
it i3 not an sppropriate solution a Kember may continue export
subsidizetion on that commodity. Xxport subsidies on & primary
cozmodity whenever in force, sre subject to the conditions of
Article 28. ‘ :

Article 28. This Article contains a set of additional conditions
governing any form of subsidy which has the effect of maintain-
ing or increasing exports of a primary commodity. The basic
principle, in the case of subsidization of a primary commodity,
is that the subsidy must not be applied in such a way as to have
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the effect of odtaining for that Lemder more than a fair share
of world trade in that commodity. The subsidizing Member is
required to consult with any other ¥emdber which considers that
its interests mzy be seriously prejudiced by the sudbsidy.

If the consultations 4o not produce a satisfactory understand-
ing the Organization is called upon to determine what a fair
share of world trade is in the case. Such a determination is
binding on the subdsidizing Xemder. A set Of criteria ars
spelled out to aid the Organization in making its f£inding as
to what constitutes a fair share.

(1) The ashare during a previous representative
~ period. | .

(2) The importance to the subsidizing Member and

. to other affected Memdbers of the export trade

in the commodity in question.

(3) The existence of a price stabiliZation systen
of the type referred to in Article 27,

(4) The desiradbility of limiting sudbsidization,
which makes the expanslion of output, 1n areas
able to supply the commodity most effectively
and economically, more difficult.

(5) Whether the Members share of world trade in
the commodity is s0 &mall as to be of limited
significance. ’ -

The subsidy section was the sudbject of serious con-
troversy in all phases of the preparatory work and at the Havena
Conference. The two maln protagonists in the disagreement were
the United States and Canada, slthough the differences were
kept under cover and a cvozpromise was worked out largely inter
se at the Havana Conference. The United States Delegation main-
tained that it was politically Ampossidble to accept the require~
ment banning export subsidies insofar as this would upset their
agricultural parity price system. At Havana, the United States
Delegation proposed a&n smendment to exempt primary commzodities
from the provision banning export subsidies. The Canadian
Delegation maintalned consistent opposition to all measures
which would exempt agricultursl commodities from the benefits
and safsguards of the Charter provisions. While recognizing
that the specizl difficulties affecting the production and
sale of primary ocmmodities deserved speclal treatment, the
Canadiapn Delegation maintained that any exception permitting
export subsidies on primary commodities must be limited to
exceptional cases and made sudject to careful sorutiny and con--
trol by the Organization to prevent sabuse. Developments at
Havana indicated that the United States delegation were not
exaggerating the speclal politiocal difficulties which lnter-
ference with the parity scheme involved. A compromise was
reached, which although it gave greater initlisl freedom to
maintain export sudsidies on primary coxmmodities, contained a
pew set of safeguards to prevent abuse and protect Members which
zmay bé adversely arffected by the sudsidization. The applica-
tion of these pafeguards was broadened to cover all types of
subsidization affecting the exportation of & primary commodity.

The Canadian Delegation was particularly concerned
with the United States policy of aubsidizing the export of
wheat when more normal conditions prevalled. The successful
oonclusion of the Wheat Agreenment modifies the significance
of the subsidy coxpromise from the Canadian point of view.

Canada at present maintalins a price support systex
for ngrioultural_‘comodit;es, which may at times involve a
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general producer subsidy of the kind covered in Articles 25
‘and 28. The operations of the ¥heat Board may also involve
producer subsidies under soms circumstances as it did during
its early operations. R

In respect of these operations where subsidies
are actually deing paid, if they influenced the level of ex-
ports or imports Canada would be required to notify the Organi-
zation of the extent and nature of the subsidization and of the
estinated effect of the subsidization necessary. The require-
ment to consult affected Members and to refrain from using
subgidies to obtain more than a fair share of exports of a
particular commodity would also apply.

SECTION D - STATE TRADING AND RELATED
1535 N

If the government of a country engages in
purchasing and selling commodities in a commercial
way, or grants to any enterprise exclusive or special
privileges to purchase and sell commodities which
involve external trade, such operations are recognised
in the Charter as state trading.

-~ .Before the war a number of countries, main-
ly in Burope, were engaged in state trading activities.
During the war many private enterprise countries turned
to state trading methods and entered into bilateral
bulk purchasing and selling contracts. It 1s expected
that bulk purchasing and selling by state monopolies
in certain countries may continue for some time in the
post-war period and may even remain as a permanent
feature in international trade. Within certain
1imits the Charter gives recognition to this method of
doing business. '

In this Section certain rules of conduct re-
garding international trade are established to which
Members undertake to adhere if they engage in state
trading operations. The obligations place the state
trading Member on a parallel with the private enter-
prise Member with respect to jpurchases and sales
involving imports and exports and to the protection
it affords to domestic producers.

This Section has a special interest for
Canada, as the Canadian wheat Board is probably one
‘of the world's largest state trading enterprises. The
¥heat Board, as well as other government cormodity and
marketing boards, are subject to the provisions in
this Section. _ ‘

Article 29 - Non-Discriminatory Treatment. In ratifying the
Charter, Canada undertakes that the Canudian Wheat Board or any
other enterprise to which the Canadian Government has granted
exclusive or special privileges shall in its purchases or sales
involving either imports or exports:act in a manner consistent
with the general principles of non-disoriminatory treatm.nt
such as are prescribed in the Charter for governmental measures
affecting imports or exports by private traders.

Any arrangement between the Canadian Wheat Board
and the British Kinistry of Food involving the purchase or sale
of barley, for example, is to be transacted solely in accordance
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with commerciasl considerstions. This means thet the British
Kinistry of Food could not enter into e privote arrangement
with the Csnedien Government or the Cansdisn Wheat Board to
buy largely st 8 speciel price or with the Meet Board to buy
beef at 8 price higher than the world price and in their
negotistions exclude other Members from competing for perti-
cipation in the purchases or seles.

In deciding whether the contrascts for barley or
beef will be swasrded to Cenade, apart from price, the United
Kingdom msy give considerestion to quelity, dependsbility of
supply, treditional market aspects, length of contract, and
masrketing conditions. 'In this way the principle of non-
discriminstion is spplied to state trading operstions with
the further consideretion that the State trading Kember “shall
afford the enterprises of the other Kembers sdequate oppor-
tunity in accorcence With CUSTODEIY DUSIDESS, prectices %o
compete TOr participetion 1L SucCh purcheses OT S81€s5', Further,
no lember thro influence or pressure is to prevent 8ny enter-
prise, whether privately owned or goverament sponsored, froaz
scting in sccordance with commerciel consicderations.

Interpretetive note 2(b) mekes it clear that
licences or speciel privileges such ss logging rights er
mineral rights grantad by the Cansdien Government to privete
companies in the exploitation of mnatursl resources are not
regarded as specisl privileges which create s state enterprise
unless the Censdisn Government exercised effective control
over the trading activities of the compenies.

Article 30 - larketing Orgsnizstions. Government marketing
boerds or orgenizations, such es the Agricultursl and Fisheries
Prices Support Bosrds, sre Bubject to the provisions of this
Section of the Commercisl Policy Chapter snd must not dis-
eriminete in their purchesing or selling operstions wherever
they sffect interpational trade., Xurther, regulstions msde

by goverament merketing boerds which affect the operstions of
privete enterprise must not be inconsistent with the provisions
of the Charter. For example, 8 government measure could not
permit the marketing orgenization to pack end sall domesticelly
8 smeller size or lower grade of spples than it permitted to

be imported. It could not suthorize the merketing boerd to
arrange for & aystem of subsidization which would peumit private
snterprise to sell & coxmodity for export at a lower price

than the domsstic price.

Article 31 - Expsnsion of Trade. This Article provides that:
17 8 Lember establishes, maintains or euthorizes
Orme or effec 8 _monopoly Of the ortetion
%‘ any proauct, such tESer ahaﬁ, upon ihe reguesf
ol a other Member o embers having 8 substantia
Interest in trede with it in fﬁi—groguct concerned,
negotiste with such Member or Members in the manner

rovided for under Article 17 In respect of teriffs,
an% su§jecf to ell the p_ionsions of this Charter
W respec 0 _Buc. ariff nepotistions..

: If the Csnadian Wheat Bosrd, for the purposes of
mainteining or incressing our flour milling capecity, with-'
holds wheat from the world market when it is in demend and
sells the wheat to the milling trade at prices below thst
offered by foreign buyers, we would be protecting our domestic
users of the monopolized product. Such action by the wheat
Bosrd might be considered by other Mexmbers not to be in sccord-
ance with commerciel considerationg. Under the Charter Canads
is obligated, at the request of any other Kember interested in
obteining a substantiel share of Cansdian wheet, to enter into
negotistions designed to limit or reduce this protection and
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assure exports in adequate quantities at reasonable prices.

A number of European countries purchase their grain
and many other commodities through state monopolies. In the
pre-war days they were-able to buy grain at a relatively low
world price and sell it in their domestic markets at a consider-
ably higher stabilized price. With the profits realized these
countries subsidized producers and thus stirmulated production.
Such activities aggravated the situation for producing coun-
tries which were burdened with surplus grain. In some of the
countries the state monopoly exercised control over imports by
a nonopoly fee which was variable in amount and additional to
the customs duty. These operations gave greatly increased
protection to domestic producers and made the customs tariffs
meaningless. : .

On the import side the Members agreed that negotiations
should be carried out with state trading cougtries to limit
nonopoly protection with respect to price margins and quantita-
tive limitations in the same manner as customs tariffs or tariff
quotas are negotiated for commodities, the importation of which
are not subject to state control. A Member maintaining a mono-
poly is required to negotiate for the establishment of an import
duty for any commodity which other Members are interested in *
selling to it in substantial amounts. If the negotiations for
the establishment of a maximum import duty are not successful
then the Member maintaining an import monopoly is required to
make public or notify the Organization of the maximum import
duty which it will epply to the product concerned. The maxi-
mun import duty is the difference between the landed cost and
the selling price, exclusive of charges which would apply to
the domestic product. In other words, it is the maximum pro-
tection which may be provided by the state trading country to
domestic producers. :

At Geneva, Canada negotiated trade agreements on wheat
with three European countries which import wheat through state
monopolies. These scheduled agreements embodied the principles
contained in this article of the Charter.

" The agreemsnt with Benelux (Belgium, Netherlands and
Luxemburg) provided that imported wheat would continue to be
admitted free of customs duty and that the selling price in The
Hetherlands would not exceed the average landed cost of imported
wheat by more than 4 florins per hundred kilograms. A corres-
ponding margin was agreed to for wheat imported into Belgium
and Luxemburg amounting to 66.08 francs per hundred kilograms.
The maximum import duty in each case is equivalent to about 40
cents per bushel. The agreement also contained a mixing regula-
tion which provides that not more than an average of 35 per cent
per annum of domsstic wlheat shall be required to be mixed with
imported wheat in the production of flour. A similar agree-
ment was concluded with France. France agreed to reduce the
import duty from 50 per cent ad valorem to 30 per cent and
further agreed that the selling price would not exceed by more
than 15 per cent the average landed cost duty-paid of imported
wheat.

The Charter provides that where the product concerned
i3 a primary cormodity and the subject of a domestic price
stabilization arrangement provision may be made for adjustment
to take account of wide fluctuations or variations in world
prices subject, where a maximum duty has been negotiated, to
agreement between the countries parties to the negotiations.
Provision for adjustment in the event of a collapse in world

wheat prices was written in to both agreements. The agreements

mean, however, that the domestic selling price of wheat in

Benelux and France must follow world prices down on some graduated
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' scale and when prices reach lower levels they will have the .

. intended effect of discouraging domestic production. In the
case of Norway, an esgreement was negotiated limiting the mar-
gin between the landed cost of wheat and the average price

- ] paid to producers.
; In order that state monopolies will not restrict
- 4mports below the level of domestic demand, the Charter re-
ffff - ) quires that the monopoly shall import and offer for sale such
] : quantities of the product as will be sufficient to satisfy
—— the full domestic demand,

] 4cle 32 - Liquidation of Non-Commercial Stocks. This is a
— . Dew article whick was inserted im this Section of the Charter
; at Havana. It deals with the liquidation of non-commercial

* stocks of cormodities procured by a government for national
security purposes. It was agreed that any Member holding non-
commercial stocks of any primary commodity should carry out
any liquidation operations as far as practicable in a manner

o w that would avoid serious disturbances to world markets for

- - the conmmodity concerned. The Member is required to give not

less than four months public notice or notify the Organization
- of its intention to liquidate such stocks. There 1s also
‘ provisions that the Member intending to liquidate such stocks

— N will consult with any Member on request regardinz the best

means of avoiding injury to producers and consumers under any
.- liquidation programme. . .

;_J,

FECTION ¥ - GENTRAL COMMERCIAT PROVISIONS

* ' These Articles are known as ‘the *Technical Articles™

3 and relate to the following subjects. They are important
= in international trade as measures by which protection

> can be increased or diminished, eand are scmetimes referred

t0 as the "invisidle tarife™:

Article S3 - Freedom of Transit
Article 34 - Anti-dumping and Countervailing Duties
Article 35 = Valuation for Customs Purposes
_ Article 36 - Yormalities connected with Importation and
. Exportation
- Article 37 - Marks of Origin
' Article 38 - Pudblication and Administration of Trade
Regulations
Article 39 - Information, Btatistics and Trade Terminology

None of these Articles underwent apy change in sub-
stance at the Havana Conference as compared with the Geneva
draft of a Charter used as the working document. BSeveral
clarifying interpretive notes were added to meet the wishes
of different countries. )

Of these Articles perhaps the most important as
beneficial to Censdian exports is Article 35, in respect
’ to the changes which may be expected in the United States
{ law governing valuation for duty purposes. The existing
: . law affects the incidence of the tariff rates to the detri-
zent of Canadian exports to that country. This phase is
dealt with more fully in the comments on Article 35.

. Article 39 in the Geneva draft under the caption

of "Boycotts™ was dropped from the Charter. This Article
probibited govermmental encouragement, support or parti-

cipation in movements designed to discourage the domestic
consuxption of goods produced by another Member country.

Shgrill AR QP
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i The Article was originally intended to include campaigns
.urging use only of domestically produced products,

such as "Buy Canadian®, "Buy British", stc., and -
without this interpretation ths Article was considered

worthless in respect to international trade. Deletion e
was at the instance of the United States Delegation. : l_

Yor easy relationship detween the numbers of
these Articles in the Charter and in the Geneva draft, !\ ,,,,,

it may be noted that Article 32 in the Geneva draft
is No. 33 in the Havana text, No. 33 1is No. 34, and so
forth.

¢ - Article 33 « Freedonm of Transit. This Article is designed to - l_

: accord full freedom of transit of goods (including baggage) - -
and also vessels and other means -of transport through the .
territory of Members to complete expeditiously a continuous S—
Jjourney beginning and ending ocutside their tqrritory. This

Article aims at eliminating discrimination as between countries, -~
and unreasonable and inequitable charges not cormensurate with

[
|
]
I,
I

the adninistrative expense of resgulations necessary to preclude L
. contravention of customs laws, or with the cost of services
. rendered. : —
L o - As the privilege of transit in bond of goods -
- (including baggage) by rail, and the movement of ships with their l—
cargoes, through Canadian territory has, for many years, been —

accorded, the only concession by Canada is in respect to the

P . " through movement of foreign trucks with laden goods over -

P . Canadian highways, to which there was never any statutory !
obstacle.. This in practice applies only to traffic through -
Canada as a shorter route from one point to another in the

United States, notably between Buffalo and Detroit through

Ontario. Some questions may arise, however, as highways in ’
Canada are under provincial jurisdiction. ZPossible non-

observance by reason of jurisdiction other than federal is -7
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f <. contemplated in the Charter by the overriding provision (Article -
E RA 104) that "each Member shall take such. reasonable measures as '
HE: may be available to it to assure observance of the provisions

1 -

5: a "of the Charter by the regional and local governments and autbori-
. ties within its territory”.

Article 33 contains a provision requiring equal treat- [‘
ment of imported goods whether or not passing in transit through

a third country. FException is made permitting direct ship-

ment as a condition for securing preferential tariff rates. .
This enables the continuation of the long standing Canadian 1
requirement of direct shipment as-a condition of entitlement -

to British Preferential Tariff rates. This militates against

shipment from British countries via United States ports with {\____

R R I ST
.

e e
]

‘f' ' internal transportation through that country in favour of
: Canadian ports and railways. . -

: The definition in this Article of ®"traffic in . . e
transit” includes trans-shipment, warehousing, breaking dulk, .
or change in mode of transport. The Canadlian customs law re-
quires valuation for duty purposes at not less than the fair
home market value at the place of direct shipment to Canada, i.e.,
. the place-from where the goods begin their continuous journey
* destined for Canada. This excludes warehousing, breeking bulk,

| ' or remaining in an intermediate country for any purpose other g
i ) than trans-shipment. In practice direct shipment for customs
N . S valuation purposes, where shipment is via an intermediate coun- / |
' " try, requires to be established by a through bill of lading :
from the country of export to a Canadian destination, The right s,
to continue direct consignment as a condition for veluation pur- JJ
poses is specifically preserved in this Article.

Interpretative Notes were added at Havana to clarify
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that the term “charges™ in the Article dicd not include trans-
portation charges, and to provide specificzlly for assembly, -
and disassenbly and reassexbly as being within the scope of
traffic in transit, where these are undertaken solely for
convenience of transport. This latter provision is for the
benefit of countries lacking railway facilities.

While the concession made by Canada is of minor
importance, the reciprocal treatment of shipments bdbetween
points in Canacda, via United States territory, for exanmple,
from Montreal to the Maritime Provinces via the State of
Maine, will be of benefit, and Canadian exports may be bene-
fited by the freedom of transit to destination in land-locked
countries via other countries.

Article 34 - Anti-dumpincg end Countervailing Duties. This
Article allows the imposition Of an additional duty &s an
anti-dumping measure if a product of one Memker is introduced
into the comnmerce of another Member at less than its normal value,
and if it causes or threatens material injury to an established
domestic industry, Or materially retards the establishment

of a domestic industry. Anti-dumping duty is linmited by the
Article to the extent to which the goods were so0ld below the
normal value. ®Counterveiling duty™ is a term used in United
States customs law as applying to an additional duty imposed
in respect to an export subsidy paid by a foreign government,
in contradistinction to anti-dumping duty imposed in respect

to imports at less than the normal values by private traders.

The criteria of *normal value®™ is -the price in the
ordinary course of trade for the like product when destined
for consumption in the country of export. JIn the absence
of such domestic price, normal value may be taken as the
highest price for the product for export to any third country,
or the cost 0f production in the country of origin, plus e
reasonable addition for sellins cost and profit. The price
in comparable gquantity requires to be taken into-consideration,
and shall be exclusive of any duty or tax borne by the article
when s0ld in the domestic market. o

The ‘Article as rewritten at Havana is merely a re-
drafting of the negative form of the Geneva text to the posi-
tive form with a recognition by Members that durping at
prices dbelow the criteria besis is to be condemned., Tkis
change does not weaken the Article as drafted at Geneva, and
if anything strengthens the Canadian position in ethically
inposing Gumping duty against lower than home market walues
on goods imported from abroad, particularly in view of exposure
from proximity to the huge industrial and mass production
potential of the United States.

The general rule for valuation under Canadian customs
law for dumping duty purposes is practically the same as the
criteria basis in Article 34, vis., the fair home market value
in comparable quantity in the ordinary ocourse of trade under
similar conditions, exclusive of internal taxes, or the cost
of production, plus a reasonable advance for selling cost and
profit. 4s 'f'.ll be thus noted, little change is required in
the Cansdian anti-dumping lsw to conform to the provisions
of the Charter. There is the difference, however, that the -
Charter provides for the imposition of dumping duty if the
irport price below the criterie basis injures or threatens to
injure, or retard establishment of a domestic industry, whereas
under the Canadian lew the imposition of dumping duty Tes-
pect to goods of a oless or kind produced in Canada is man-
datory and automatic where import prices are less than the
*normal value®™. Injury or threatened injury, or the retarding
of establishment, however, while pore in the realm of opinion
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than factual, upon complaint cf an expcrtinsn Member, mizht
require to be substantiated. :

The only additional interpretative note added at Havana
provides for the permissible requirenent of a cash deposit or
posting of a bond as security for dumping duty pending deter-
pination of the facts in the case of suspected dumping. This
is purely a matter of routine administration, but was inserted
to meet the request of the Brazilian Delegation. The notes
on hidden dumping by associated houses, and on multiple currency
practices, were retained with some minor drafting changes.

The establishment by Article 34 of a uniform criteria
as the basis upon which anti-dumping measures may be taken,
and the prescribed limitations as to extent, will no doubt be -
of assistance in developing Canadian exports by the assurance,
fron known and uniform regulations of foreign countries, that .
fantastic penalties may not be imposed as in the past.

\

Article 35 - Valuation for Customs Purposes. Valuation is a
prime factor in all import transactions at customs where the duty
is ad valorem in determining the basis upon which the tariff
rate applies, and the amount of duty payable. Differences in
valuation bases may affect materially the incidence of the

tariff although the rates may be the same, Valuations may

' readily nullify-the value of tariff concessions.

The Geneva draft of this Article (incorporated without
change in substance in the Charter at Havana) was only derived
and agreed upon after strenuous discussions, in which the Cana-
dian Delegation took a leading part. Compromises were agreed
upon to meet the views of the several countries having different
primary bases, and variations thersfrom. The two principal
primary bases, in use by various countries, are viz.: hone
market values in the country of export, and c.i.f. values
at the point of landing in the country of import. Each basis
has varying qualifications, and in some instances is supple-
mented by departures from the basic rules which result in the re-’
striction or total prohibition of imports by valuation at domestic
prices of similar goods, or by purely arbitrary and fictitious
values. : :

Article 35 establishes as the cormon denominator "gctual
value®”, which is defined as the value at which goods are sold in
the ordinary course of trade under fully competitive conditions.
Arbitrary and fictitious valuations are to be eliminated. When
the quantity factor of imports is taken into consideration,
and where value is so governed in a particular transaction, the
price should be uniformly related to (1) "comparable gquantities”,
or (2) "quantities not less favourable to importers than those
4in which the greater volume of the merchandise is sold in the
trade between the countries of exportation and importation”.

The factors of time and place for valuation, as now contained in S

the legislation of a country, are not disturbed by the Article.
The differences in the bases of the various countries is recog-
nized in the undertaking by Members to work towards standardi-
zation of definitions and procedures for determining value.
®actual value" excludes the emount of any internal tax applicable
within the country of export. :

Values expressed in terms of the currency of a country
other than the country of import may require, for Customs pur-

poses, to be converted into the latter's currency at an exchenge

rate. The Article provides for such conversion at the par
values of the currencies involved as established pursuant to

the Articles of Agreement of the International Monetary Fund
(I.2.¥.), or at rates established by speclial exchange azreenents
with the International Trade Organization as provided for in

Article 24 of the Charter. The unstable position of the currencies
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of many countries is recognizel U, the Charter in providing
that the Orgenization - in agreement with the I.L.F. - shall
formulate rules governinz conversion by Kembers in those cases
where multiple exchange rates ere meintained consistently
with tte Articles of Agreement of the I.L.F. The underlying

. principle is thet currency values shall "reflect effeotively

the value of a foreign currency in cormmercial transactions®,
Pending the adoption of such rules by the Organization, a
Member may exmploy this principle of currency valuation.

The Geneva draft contained interpretative notes pro-
viding that "actual value™ may be represented by the invoice
price plus non-included charges for legitimate costs, or plus
eny reductions from the ordinary competitive price; also under
the phrase"™ under fully competitive conditions™ may exclude
any transactions where buyer and seller are not independent,
and also sales at distributor's prices which involve special
discounts to exclusive agents. “The notes also provide that a
lember is permitted to assess duty uniformly either on the
basis of the particular exporter's prices or on the basis of the
general price level of like merchandise.

- Two additional notes were added at Eavana: one pro-
vides that where compliance with currency valuation require-
ments results in a lower duty being payable upon a product,

the tariff rate of which is dbound dy Agreement, the term Yat

the earliest practicable date™ in paragraph 2, allows a reason-
able time for adjustment of the Agreement. The second note pro-
vides in respect to certain systems of fixed valuations exist-
ing at the time of the Charter; where such velues were not
subject to periodical revision, the existing velues may dbe con-
tinued but without change; also that the provisions of the
Article shall not apply in cases where values subject to period-
ical revision are based on the average actual value established
by reference to an immediately preceding period of twelve months,
and subject to revision upon request of parties concerned or

of Kembers. The revised value upon such request shall remain

4n force pending further revision.

This second note was introfluced at the instance of Chile
and was supported by India. It was defeated in sub-committee,
dbut although strongly resisted by the delegations of Canada and
the United States, its inclusion was carried in Committee IIXI,
Although the note represents & weakening of the Article by ad-
mitting a special exception to meet a particular case, it does
1ot dmpair the general application of the Article.

Article 35 will necessitate few changes in the Canadian
customs lew as its basic principle of valuation is already in
conformity with the Charter requirement. The existing law pro-
vides as pandatory valuation at not less than cost of production
Plus a reasonable advance for selling cost and profit which

. overrides home market selling prices if these are lower. The

cost plus beasis may now only be used to derive equivalents of

home market prices where these are non-existent by reason of

goods in the condition as exported not being sold in the domestic
market. A section of the Customs Act (41) vesting in the Minister|
arbitrary powers without recourse, for valuations in difficult
cases by reason of unusual circumstances, and constituting him. ¢
as the sole judge, is repugnant to the Charter and will require ‘'
to be withdrawn. ' B :

Article 35, as drafted at Geneva and adopted at Havana,
is a derinite forward step in esteblishing principles for Customs
valuations, with the removal of arbitrary and fictitious valua-
‘tions &g an invisidble tariff and protective device. -

While establishing principles which all signatory coun-
tries must follow, the chief importance for Canada is in respect
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to the changes which may be expecied in the United States law
governing valuation for duty purposes. 1h:e present law re-
quires valuation based on the price in “usuzl wholesale quan-
tities", although an established price may c=xist for larger
quantities which are exported to the United States from Canada.
"Usual wholesale quantity™ is represented by the quantity in
which the greatest numerical number of sales are made. For
exarple, a Canadian manufacturer has an established range of
prices with, say, $1.00 per unit in quantities of 1000, to

$1.25 per unit where purchase is in 10 to 25 units. If the
greatest numerical number of sales is in the 10 to 25 unit .
bracket, which is quite probable, the value for duty would be

" $1.25 per unit, although 1000 units were shipped to the United
States. This existing requirement of the law may be altered )
by a change to “comparable quantities®™ as required by the Article.
In the event that the second option of "quantities not less
favourable to importers than those in which the greater volume
of the merchandise is sold in the trade between the countries

of exportatign and importation®, this also will require a change
eliminating usual wholesale quantities®™. The substitution of
the second option gquoted above would also result in more favour-
able treatment of imports. from Canada. Another phrase in the’
law which has adversely affected Canadian exports to the United
States is "freely offered for sale". This has been interpreted
as "the price at which anyone can buy®. It remains to be seen
what interpretation the United States courts may place upon the
phrase "sale under fully competitive conditions™ from which the
interpretative footnote allows the exclusion nfrom consideration
distributors' prices which involve special discounts limited

to exclusive agents". In many cases manufacturers grant ex-
clusive territory to wholesalers to secure energetic sales pro-
motion, and the wholesaler bensfits by having the field for

the particular manufacturer‘'s product. There may be no special
price consideration in the arrangement, but only the mutual
advantage. It will be interesting to note the proposed changes
i{n the United States law which will bear watching with a view
to making representations before enactment by Congress.

Article 36 - Formalities connected with Importation and Exporta-
tion. s Article at the reduction of the number of fees
and charges (other than import and export duties) imposed, and
their limitation to the approximate cost of services rendered,
in order that these may not represent an indirect protection to
domestic products or a taxation on imports or exports for fiscal
purposes. The following items are specifically nentioned as
being included under the Article: :

( Consular invoices and certificates
Quantitative restrictions

Licensing

Exchange control

Statistical services :
Documents, documentation and certification
Analysis and inspection .
h) Quarantine, sanitation and fumigation

: The Article prohibits the imposition of substantial
penaltiss for minor treaches of Customs regulations. Ko greater
penalty than necessary as a warning may be imposed for omissions
or errors in Custons documentation which are easily rectifiable .
and obviously without fraudulent intent, or as a result of gross
negligence.

The Geneva draft of this Article was adopted at Havana
without change in substance and with only a clarifying drafting
alteration in the first paragraph which amplifies "fees and
charges, other than duties" in the Geneva draft to "all fees

and charges of whatever character (other than import and export

RHe HO.O'D
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duties and other than taxes within the purview of ‘Article 18)."
The one interpretative note to the Article in the Geneve draft
regarding fees and charges 4n use in connection with multiple
exchange rates was continued without change at Havana.

Canada is entirely imnocent of sexorbitant fees and
charges, Or severe penalties for onissions in customs docu-~
ments without fraudulent intent.

The benefit to Canadian exports is obvious and needs
no elaboration.

jcle 37 - Marks of Origin. The reguirement of parking im-
ported goods with the country of origin may add a substantial
percentage to the cost of goods where the article is of low
unit value and is required to be 4pdividuslly merked. Where
the marking requirement is of general application, with only
specific exceptions, doubt arises as to whether an unspecified
article is susceptible to dbeing marked, or without injury, or
whether marking of the inner, or perhaps the outer -sontainer,
would satisfy the requirements. This doubt could perhaps only
be clarified by a test importation. The added cost of merking
or the clarification of the necessity for, and the manner of,
parking may be an effective auxiliary to tarifs protection.

By Article 37 Members recognize that dirficulties
and inconveniences should be reduced to a minimum, and to this
end agree to co-operate with sach other and through the Organi-
zation towards the elimination of unnecessary parking, and the
adoption of schedules of general categories of goods, which
parking operates to restrict trade disproportionately to any
purpose served. Xo aisorimination as between countries may be
practices, requirements shall permit of marking without dameging
materielly reducing the value, or unreasonably increasing the
cost of the imported article. An important provision 4is that
where administratively practicadble, marking may be affixed at
the time of importation, and that as a general rule, no special
duty or penalty shall be imposed <or failure to mark prior to
dmportation unless subsequent marking is unreasonablv delayed,
or the cmission was intentional, or the parking decéptive.

No changes were pade in the Geneve draft at Havana
and po interpretative notes were appended at either confersnce.

Unfer Canadian law the marking requirement is not
general, but the Governor in Council is expowered to order the
marking of specified goods. Buch orders have been relatively
few and have been given the required publicity. The Canadian
law requires marking prior to importation, and failure involved
an additional duty of ten per cent, although parked subsequently
under customs supervision. This edditional duty imposition
is regggnant to Article 37 and the Charter will require its
removal, : .

With this exception the Charter provisions will
pecessitate no changes in the Caradian marking law. On the
other hand, the required amelioriation of onerous require-
ments of other countries will, to some extent, lessen the
airficulties to Cunadian éxporters with which up to now they

. have had to contend. )

%101& 23 - Publication and Administration of Trade Begu%ations.
t e provides for prompt and a equate publication o

laws, judicial decisions and adnministrative ruling of general
application, pertaining to the oclassification or valuation ot
products for customs purposes, Or t0 rates of duty, taxes or

other charges, or to requirexents, restrictions or prohibitions
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for, or affecting their sale, distribution, transportation, : -
insurance, warehousing, inspsction, exhibition, processing, ‘
mixing or other wse. No meesure nare burdensome shall became -
effective until officially made public [

The article also provides thnt uembers shall
mintain or institute juiicial, arbitral or administrative [

of mports ar exports or on the transfer of peyments there- ‘ I

tribunals, independent of the agencies entrusted with ad-
ministrative enforcement, for the prompt review and correction

.of .administrative action relating to customs matters. Decisions -

shall be implementsd and govern the practice unless an appeal L I
is lodged with & court or tritunal of superior Jjurisdiction.- ,J: ]

Article 37 was not altered at the Havana Con-
ference. The Geneva draft had no-interpretative notes and

none was added at Havana, | E—
This Article imposes mo obligations upon Canada [ J
ot already complied with, and the general benefit to inter-

Article 39 - Information, Statistics and Trade Terminology. [ --—]
ticle 59 provides that Members sh cammunicate to e :

Organization as promptly as possible and in as much detail as e

is practicable statistics of thelir external trade in goods, ]

and statistics of governmental revenue from import and export
duties and other taxes on goods moving in internatiomel trude,

and insofar as readlly ascertainable, of subsidy payments affect- . N
ing such trade, Insofur as possible the stutistics shall be

related to tariff classifications and shall be in such form .
as to reveal the operation of any restrictions oan importation e

or exportation, which are btased on or regulated in any manner
by quantity or value or emounts of exchangs made avallable.

Ths informati on required to be furnished would
appear to be such as 1s necessary for the Organization to
perform its functions, end to make studies for improving the
methods of collecting, apnalyzing and publishing econoplic statis-
tics, amd proncte international comperability. .

No chenges from the Geneva draft were made at the
Havana Canference,

SECTION P - SPECIAL PROVISIONS

Article 40 - Emergency Action on Imports or
Particular Products

Article 41 - Consultation

Article 42 - Territoriel Application of Chapter IV

Article 43 -~ Frontier Traffic
Article 44 - Customs Unlons and Free-Trade Areas R
Article 45 - General Exceptions to Chapter IV

This Section of the Chapter on Commercial Policy
is concerned with those various matters indicated atove
which 4o not properly fall within any of the other five
Sections of the Chapter,

Article 40 - Emergency Action on Imports of Particular Products
This Article recognI%es the posEISIfIEy that &s & result of

unforeseen developments end of the effect of the obligations

. (such ag the remval of a quantitative restriction) incurred

by & Member under or pursuant to this Chapter, including
tariff concessions, any product might be imported into the
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territory of a Member in such relstively increased quantities
and unier such conditions thut it mey ouuse or threaten serious
injury to domestic producers of like or directly competitive
products. In such & case, & Menber will be free in respect of
such product and to the extent eand for such time as may be
necessary to yprevent or remedy such injury, to disregard the
obligation in whole or in part or to withdraw or modify the
tariff oconcession.

ol

The “energency escape clause™ pay also be invoked

ir conditions described above result from the reduction or

eliminstion of & rmargin of preference. If, for example, Canadian

producers are threatened with serious injury eas & result of

the eliminetion (or reduction) of & preference which Cansada

enjoyed in the United Kingdom prior to the Geneva negotiations, "
7 then the United Kingdon is free, at Canadat's regquest, to re-
: establish the ariginal mergin of preference,

\
The text does not impose any limitation on the type

of emergency sction which may be taken by a Member in the

circumstances described above, It would be possible for e

Member, for example, to impose a quantitative restriction on

imports of & particuler product, if such & restriction were

in fact necessary to prevent or remedy serious injury to domes- A

tic producers in the fsce of increased imports, even though e E

Q.R. had not been epplied prior to the adoption of the oblige- ;

tions of the Charter. There would, however, have to be &

relstionsghip of cause and effect between (as the increuse in

inports resulting in injury, end (b) the obligations assumed

by Menbers unier Chupter IV, Furthermore, any suspsnsion,

withdrawal or modificetion (under paragraphs 1l(a)}, 1(b), and -

3{b) nust not discriminate aguinst imports from any lexber ]

country, 2and such'action should avoid, to ths fullest extent

possible, injury to other supplying Member sountries. ¥
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- In all cases where & Member -considers it necessary
o to take such exergency action it must give potice in writing
R t0 the Organization and must afford other Members having a

: substantiel interest as exporters of the product cocncerned an
opportunity to consult. B8Such emergesncy action, however, cen
in circumstances of special emergency, be taken without prior
- consultation "where delay would cause damage which it would
be difricult to repeir®, JIn such a sase, consultation must

- be effected immediately thareaftsr,

. But even if agreement between the interested parties
. is ot reached, the country proposing to take action masy never-
s theless do s0. Other affected Xembers are then frec, after
- giving prior notice, to suspend the applicetion to the trade
: of the Member taking such action, of substantially equivalent
obligations or concessions of which the Organization does not
disapprove. As in the case of the Member teking the original 2
ection, the affected lambers can elso act before giving notice . "
where "“delay would cause damuge dirficult to repairT.

NHothing in this Article requires Canads as a contract-

‘ing party to the Gepersl Agreament on Turiffs &nd Trade to consult
with or obtain agreezent of Members who are not at that time )
contracting parties concerning the withdrawal or modification

. of concessions which Cantda r=de under the General Agreement,
Nor does this Article suthorize a Member which is not a con-
tracting party to withdraw from or suspend obdligations under
this Charter vis-a-vis Cansds by reason of the withdrawal or
modifrication of such concessions made by Canada under the
Gensral Agreement, : .
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This Article was takes without any substantive
change from the Geneva dreft of the Charter. Like so muny
other Articles which have become to be accepted as standard
clauses and have been added to the "general provisions®™ of
most bilateral trude agreemsnts, this Article was, prior to
Geneva, finding favour as e standaurd clause. At Gemeva, for
example, this clause was taken from the Geneva draft of the
Charter and included in the General Agreement on Tariffs and
Trade, Furthermore, under an Executive Order issued February
25, 1947, in connection with the Reciprocel Trade Agreenment Act
of the United States, all future trade agreements entered into
by that country must contain such a cleuse. o

Article 41 - Consultation. The Charter contains a great many -
provisions for co-operation and consultation, discussion and the .
exchange of information, etc. This type of concerted action is

one of the basic objectives of the Charter,

Because the bulk of such consultation can normlly be
expected to arise from matters arising out of the Commercial
Policy provisions of the Charter, it was considered advisable. to
provide in Article 41 a specific over-all obligation on all lem-
bers to "accord sympathetic consideration to end afford adequate
opportunity for consultation regarding representations which
ey be made by any other Member®.

‘It was decided at Havana to add to the matters specifi-
cally mentioned in this Article, the question of "internal price
regulations™ and that of "practices and regulations affecting
the freedom of transit®, These additions and the interpretation
given in the following paragraph were the only changes made from
the Gensva text. :

Article 41 was interpreted to require Members, sub-
ject to the exceptions (as those concerning national security)
specifically set forth in this Charter, to supply to other Mem-
bers, upon request, such information as will enable a full and
feir appraisal of the matters which are the subject of such con-
sultation, including the operation of sanitary laws and regula-
tions for the protection of human, enimal or plant life or health,
and other matters affecting the applicetion of Chapter IV.

It will be noted later in this report that Chapter VIII-
Settlement of Differences - imposes a specific obligation upon
Members to the effect that consultation will be resorted to in
all cases of disputes. In order to avoid unnecessary delay in
the settlement of differences, however, such consultation or dis-
cussion as might have been carried on under Article 41, would be
considered as consultation under Chapter VIII.

- Article 42 - Territoriel Application of Chapter IV. This Article
provides t the provislons pter - commerciul Policy- - - -

ghall apply to the metropolitan customs territories of the Men-

bers and to any other customs territories in respect of which

the Charter hes been accepted by the individual Members having

interpational responsibility for such customs territories. A

customs territory for purposes of Chapter IV means any territory

with respect to which separate tariffs or other regulations of
commerce are maintained for a substantial part of the trade of

" guch territory with other territories.

: . For purposes exclusively of the territorial application
of Chapter IV, each such customs territory shall be treated as
though it were a Member., This fact does mot, however, create any
rights or obligations as between two or more customs territories,
for exeample, Jamaica and Trinided, in respect of which this
Charter has been accepted by a single Member, the United Kingdom.
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A distinction must be made betueen & "separate cus-
toms territory" (such as Southern Rhodesin) which muy become
2 Member of the Organization under Article 71, and e customs
territory (not "separste®) which would be considered & Member
exclusively for purposes of the territorial application of
Chapter IV.

Article 43 - Prontler Traffic., This Artlcle provides that the
Provisions o Chepter 1V shall not be construed to prevent
advantages eccorded by any Member to ‘adjacent countries in

crder to facilitate frontier traffic. This has been for many
yecrs & standard clause in most-fevoured-nation treatument agree-
ments. Although mot strictly defined, this exception is msant

to pernit the continuance of border traffic, such as that between
Gensva and the Free Zones of France. '

R

A second exception wes added to this Article at Havane
in order to permit advantages accorded to the trade of Trieste
by countries (such as Italy) contiguous to thet territory. Such
advantsges, however, must be granted subject to the terms of the
Treaties of Peace arising out of the Second World Wer,

Article 44 - Custons Unions and Free Trade Arees, Internstional
Trede agreenents &nd cooventlons have traditionally rscognized
customs unions as & permiasible departure from the most-favoured-
nation principle. The Hevane Trade Charter recognizes this
principle, tut goes considerubly further in estzdblishing that
not only customs unions but free trade areas, and interinm arrange-
ments leading to customs unions and free trade &reas, are to be
recognized &8 pemissible exceptions from the most-fevoured-
pation principle. This article establisghes the legsl frumework
to which customs unions &nd free trade aress must conform in
order to qualify as recognized sxceptions under the Charter.

In eddition, the Article provides far careful supervision and
control by the Organizution to evoid abuse and to guaruntee -
that such arrengements do not deteriorste into new discrininas-
tory preferentlal regimes, Ths need for careful supervision

is particulsrly important since interim sgreements leeading to
the formtion of customs unions and free trude areas would al-
most certainly involve new prefersntial arrangenents of &
temporary nature,

The preanmbdble to the Article recognizes the principle
that voluntary integration betwesn the economies of Memders
will bave & beneficlul effect on world trade by inoreassing
the area of freelom of trade., It werns, however, that the
purpose of & customs union or free trade ares should de to
fecilitate the flow of trede between participating ocountries
and not to raise barriers sgeinst the trade of other Members.

Formal definitions are established to describe the
troad legal requirements of customs unions and free trade arees.

A customs union is described as the oreation of a .
single customs territory to replace two Or more separate cus-
toms territories so that; .

(i) tarirfs end other trade buarriers are elinineted
betwsen participeting countries on substantiully
all the trade between them, cr at least on
substantielly all the trade between them in
products originating in their territories.
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Restrictions pernitted for balance

of payments reusons, and those per-
mitted unier the general exceptions
contained in Article 45 rey be retained.
This definition would require the -
elimination of almost all existing pre-
ferences accarded by a member of a cus-
toms union against other membdbers of the
union. The concept "substantially all
the trede™ provides limited scope for
the retention of some such preferences.,

tariffs and other trade regulations im-
posed by each of the union members against
non-pembers of the union must be sub-
stantially uniform., RExisting preferences
accorded by 2 customs union pember agsinst
non-union members may be retainsd as an
exception from the common tarif'f require-
ment.

A free trade area 1s described as a group of two or

ries 1n which tariffs and other trade

barriers are eliminated on substantially all the trade in

rroducts originating in their territories.

Restrictions per-

mitted for balance of payments reasons and those permitted
under the general exceptions contained in Article 45 may be
This definition would regquire the eliminstion of al-
most ell existing preferences accorded by members of the free

retainsd..

trade area against other members of the area.
stantially all the trade™ provides limited scope for the retention

The concept "sub-

of soms such preferences.,

Members of the free trade area may retain their own in-

dependent tariffs against mon-area members, including existing
preferences accarded by a free trade area member against non-
area members,

_The formation of & customs union or a free trade area,
or interinm agreements leading to their formation, are pernitted,
rroviding the following conditions are met.

formation concerning the plan.

1.

2.

S.

In the case of a customs union, or an interim
errangsment leading to u custams union, the -
comuon tariff and- regulations of commerce im-
posed against non-participating members must
not be more restrictive on the whole than-the
barriers that prevailed before the customs
union or interim agreement.

In the case of a free trade area, or interim
arrangement leading to a free trade area, the
tariffs and regulations of commerce imposed by
each of ths constituent territories against ..
non-participating members must not be more res-
trictive than the tarriers that prevailed before
the free trade area or interim agreement.

An interim agreement leading to a customs union
ar free trade area must have a definite plun and
schedule calling for completion of the custams
union or free trade area within a reasonahble h
period of time,

A Member desiring to enter into a customs union, free
trade area, or interim agreement leading to such integration,
must notify the Organization and provide all the necessary in-

The Organization may require
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modification of the plan to ensure thet the conditions stipu-
1ated above are met. Any subsequent change in the plen is
subject to the same conditions of review and possible modifi-
cation by the Organizetion. Meabdbers may not proceed with
their proposed plans unless the recommendctions of the Organi-
zation are incorporated into the plan,

A final paragraph provides that a two-thirds e jority
of lembers present &and voting may permit a proposed arrenge-
nent ‘leading to the formation of a customs union or free trede
erea, even though such proposals do not conform strictly with
the requirements of the Article. The main purpose of this
clause is to pemit, in exceptional cirocumstances, a customs
union aor free trzde area between Members of the Organization
and pon-lembders. . :

The main substantial changes introduced at the Havanse
Conference were: \
1. The introduction of the concept of free trade
areus.

2. An entirely new treatment of the relationship
. between existing preferences and a customs union
or free trade area, oo

A free trede ares pay be yegarded as an imperfect
form of customs union. In the past it has been trected as a
possible stege on the xoad to a full-blown customs union, tut
was not accepted es & fipal form of tariff integretion, per-
mitting deperture from the most-favoured-nation principle,

The introduction of the concept of free trade areas
25 & new exception from the most-favoured-nation principle
must be viewed es part of & compromise on the closely relsted

" problem of new preferential arrangements. The Middle Eustern

anl Central American stzates represented at Haveon pressed for
the right to enter into new preferential arrangements in order
to create a sufficiently broad market pecessary for ecoponmic
developmsnt and diveraification. "When it was suggested that
-<the formmtion of ® customs wnion would be & more satisfactory
wethod of acthieving this purpose, these sountries indicated -
that their political end economic institutions would not per-
mit the formetion of & full customs union which was reguired

by the terms of the Geneva provisions, The introduction of the
more flexible concept of *free tmde area™ spatisfied these
objections, end in this way facilitated the reaching of gensral
agreenent on the fairly regorous requirexents of the provisions
dealing with new preferential earrangements for economic develop-
ment. C

The new and expanded treatment of the question of
existing preferences was introduced because of the growing
interest in & possitle European Customs Union to which the
United Kingdompey be a party. One of the vital considerations
in the prospects for a European Customs Union which included

" the United Kingdom is how to reconcile it with the Britigh

Preferential Bystem, It was found that the cursory treatxent
of this problem in the Geneva draft wus incomplete and quite
impractical from the point of view of the United Kingdom &and
some Commogwealth countries, The United Kingdom Delegation
introduced & proposal which would enable sountries which partie-
cipeted in a preferential system to ocarry their preferences
intact into e customs union. The United States Delegation
opposed this proposal, indicating thet while it wes prepered
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to accard preferences against non-menbers of the union, it
could not accept any deviation fron the provision requiring
the elimination of tarirr barriers on substantially all the

trade between members of the union, except within the limits
laid down by the term "substantially", The compromise even-
tually reached incarpoarated this approach.

’ The Cenadian Delegation pursued the line that
although it wes not Canade's policy to enter into customs
unions or free trade ureas, such integrating arrangemsnts
should be encouraged if they contribute to ecomomic recovery
and broaden the area of -unrestricted trade. In line with
this approach the Canadian Delegation made every effort to
provide for close control and gcrutiny by the Organization to
ensure thzt interim arrangements, customs unions or free trade
areas would not degensrate into techniques for increasing trude
barriers against non-members of the union, or into new long-
term preferential arrcngements.

On the question of the relationship between exist-
ing preferences and customs unions, the Canadien Delegaution
sought to avoid giving the impression that it would allow its
preferences to be an obstucle in the formation of e European
Customs Union. The Australian and New Zealand delegations
showed almost open bostility to a European Customs Union which
would impalr in any way their mreferential position in the
Tnited Kingdom market, They opposed the Charter provisions
on the grounds that they would require the elimination of
most of their preferences, accorded by the United Kingdom
‘against members of the customs union, without adequate provi-
sion for compensation., Since the definition of a customs
union reguires the elimination of certain preferences this
would automatically reduce their bargaining velue in negotia-
tions for their elimination. This point of view was clearly
surmed up in the followlng remark, "Who will peay for a horse
that is about to die?",

There can be o question that the formation of &
Europsan Customs Union which included the United Kingdom would
lmpeir the value of some Canadian preferences in the United
Kingdon market., To some extent such loss would be compensated
for by tariff reductions pursuant to the negotiatl ons called
for in the elimination of sxisting preferences. In a more
intangible way Canada would derive long-term benefits from

the genersl economic recovery in Europe which economic integration

would mmke possible. The Caneadian Delegation at the Havana Con-
ference looked at Canedian interests in terms of the broad
effects which a customs union would have on the econonic
strength of Western Europe rather than on the loss of some pre-~
ferences in the United Kingdom market.

Article 45 - General Exceptions to Chapter IV. This Article

WO groups measures which & Hember may enforce or °
adopt which would mot be subject to any of the provisions of
Chapter IV. It should be noted thet these measures are ex-
ctepted from the provisions of Chapter IV only. Moreover, none
of these exceptions may be used in a manner which would con-
stitute 2 means of arbitrary or unjustifiable discrimination
bet:een Meanbers,or e disgnised restriction on interpational
trade.

The first group of exceptions reproduces the satandard
exception clauses existing in most bilateral trade agreements,
such as measures necessary to protect public morals; human,
animel or plant life o health; national treasures of artistic,
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historical or archaseological value; measures releting to the

importstion or exportsvion of gold or silver; to the products -

of prison labour; to the conservetion of exhsustible natursl

resources (if such measures are made effective in conjunction

with restrictions on darestic production or consumption); }

measures necessary to the eanforcement of laws and regulations

relating to public safety including the consept of public

order, and of laws or regulstions which are not inconsistent B
with the provisions of this Chapter, such as those relating to e
custons enfoercement &nd to the protection of patents, trade- B
arks and copyrights, and the prevention of deceptive preoc-

tices. This group of exceptions also includes meesures teken

in pursuence of intergovernrentel commodity agreements con-

cluded in accordance with the provisions of Chapter VI or in

pursuance of any intergovernmental egreement which relates

solely to the conservation of fishery resources, etc., -and

measures which involve restrictions on exports of domestic

materizls necessary to assure essential quantities of such

materials to & domestic processing industry during periods

when the domestic price of such materisls is held below the

world price as pert of e gvernment stabilizetlon plun. YNor-

melly expart restrictions would be prohibited unier the pro-

visions of 4irticle 20, peregraph l.

: ‘ There were only two edditions made to the Geneve dreaft :
in this group, namely, the exception releating to public sufety, FS
and that relating to conservation of fishery resources, etc. ¥

‘The second group of exceptions is intended to apply
only during a trensitional period, the duration of which will
be fixed by the Conference of the Organization. The Geneva
text in this connection provided that such msasures, as are v
instituted or mainteined end which ere inconsistent with the =
other provisions of this Chapter, were to be removed by
Jaauary 1, 1951. The deletion of & specific date is the only
substantive chenge which was mede in this group of exceptions.
In practice it is not & serious broadening of the exceptions
since (a) it is unlikely that the Charter will come into force
before late 1949 and (b) the Genevu text pernitted the defer-
ment of the date of January 1, 1951, with the concurrence of
the Organization. :

The exceptions unier this group are grouped into three
sub-paragrephs as follows:

(1)

(14)

(441)

measures essential to the acquisition or
@istribution of products in genersl or

docal short supply; .

meesures essentiasl to the control of

yrices by & Member country experiencing

:hortagea subsequent to the Second World
ar; or

essentidl to the orderly liguidation
after oonsultation with other interested
Membders of temporary surpluses of stock
owned or coantrolled by the government of
any Member country, or of industries

. developed in any Member country owing to

the exigencies of the Becond World War
which it would be uneconomic to mmintain
in norsml conditions.

78




-40--

Although this Artiocle was the subject of lengthy de-
tete at Havana, attempts to add to taese recognized exceptions
were successfully opposed with the result that the Geneva

text was not changsd to eny serious degree. E— ] |

o It will be noted thet Chapter VIII of the Charter,
which provides for the settlement of differences, authorizes
a Member, claiming the nullification or impeirment of a bene- e s
rit, to complein to another Member even though this action is E
pnot inconsistent with the provisions of the Charter. One of
the cases which this particular provision covers is the abuse o, :

" by any Member of the exceptions which this Article specifies. : —
_Capada could, for example, camplain to the United States on [ ]

the basis of nullificetion or impairment of e benefit accruing

to it under the Charter as a result of United States measures

taken in relation to that country's copyright laws which would [#L]

act as "a disguised restriction on international trade"”. Canadsa
could lodge such a complaint which, in the event of non-agree-
ment, would go to the Organization even though the United States
were applying "measures necessary to secure compliance with its
copyright laws” (sub-paragraph l{(a)(v)) and even though such

measures as the United States are applying are not inconsistent i )
with the provisions of Chapter IV. If agreemsnt were not reached “”
by the two.countries concerned, the case would then go before :
the Executive Board end/or the Conference and both parties |
would be bound by whatever ruling was glven.

a'{
)
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CANADIAN LEGATIOK
Geneva, August 16, 1948

N

: With reference to my despstch No. 165 of
: July 13, sttached is the third section of Psrt Il
- - ‘
¢ of the Report of the Canadien Delegation to the
i U.N. Conferance cn Trade and Employment at Hevans,.
’ The fourth end lsst section of Part II will be
.- sent on to you as soon as it can be typed.
L.D. Hiigreu
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CHAPTER V -~ RESTRICTIVE BUSINESS ’
FRACTICES

”—_——

Article 46 - Gemeral Policy towards Restristive
- Business Practices
Article :g = Consultation Procedure 4
Article = Investigation Frocedure
Article 49 - Studies relating to Restrictive Business
Practices .
Article 50 - Obligations of Kembers '
Article 51 - Co-operative Remadial Arrengements
Article 52 - Dcmestic Mesasures against Restrictive
. Business Practioes
_Article 53 - Special Procedures with respect to

S8ervices
Article 54 - Interpretation znd Definition
X
cl - Geperal P t s Regtrictive Busipess

. e . < Se . . e e e - .

Measures to aBsist the expansion of werld trade and

exploynent would be incozplete if confined to restrictions
imposed by governments alone. Otherwise the effects of the
removal of govermment restrictions such as tariffs and trade
quotas, might be more oT less nu.llifi‘ed. by restrictions in the
way of private agreemsuts 4mposed by occxmercial enterprises. -
%Clearly”, as the original United Btates-United Kingdon Proposals
pointed out, "if trade is to increase as a result of the
1ightening of govermmexnt restrictions, the governments conscerned
ust make sure that it is not Testrained by private combinations.®
Chepter V of the Charter contains the principal measures to
prevent commercial enterprises Trom engeging in practioes which
would have harmful effects on international trade, .

Article 46 establishes the general policy towards -
restrictive business practices, including the somditions under
which such practices mey be subject to investigation by the -
gganizaucn and the definition of restrictive business prac-

ces.

. Becticn 1 of Articls 46 reads:

w), Zach Member shall take appropriatie measures
. and shall co-operate with the Orgeanization to prevent,
on the pert of private or public cormercial enterprises,
business practices affecting international trade which
restrain ecmpetition, limit access to markets, or foster
monopolistic control, whensver such practices have harm-
ful effects on the expansion of production or trade and -
dnterfere with the achievement of eny of the other objec~
tives set forth in Article 1." :

i The dbusiness practiges which shall de subject to
investigaticn are those (1) which have ul effects on the
expansion of production ortrade; and (2) which, as set forth
in Section 2, are engaged in by one Or more private or pudblic
conrercial enterprises possessing effective ocontrol of trade
4n the commodity affected smong a pumber of countries. Buch
investigations will be made only on the basis ¢of coxmplaints
to the Organizatian. °

The types of practice subject t? investigation are

further dsscrided, in Section 3, as (T fixing prices, tems

or copditions of purchase or e. (b) alloceting of markets

or custocmers, Tixing salss or purchase gquotas, qz71uding enter-
: ' prises
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prises from any markst or field of business activity, (c) dis-
criminating against particular enterprises, (a) 1imiting pro-
duction or fixing producsticn quotas, (e) preventing by agree-
pent the development or epplication of technology or invention,
(£) extending the use of rights under patents trade marks or
copyTights beyond their proper limits, and (g} eny similar
practices which the Organization may declare by a two-thirds
pajority vote to be restrictive business practices.

Article 47 = C tatio ce . Under Article 47 eny

T which considers that its interests ares or are about to
be detrimentally affected by the existence of a restrictive
business practice may seek a renedy by direct consultation
with other Menmbers or ma{nrequest the Organization to arrange
for such consultation. the case of scmplaints against a -
public cormarcial enterprise which is not a party to any com-
bination or agreement, an affected Menber is required to
attempt to reach & sointion by consultation before reque sting

.the Or tion to undertaks an investigation.

ol - Inye (o) e. The procedure for the

" {nitiation and scndust of investigations is provided in Article

48, A Member may present a written coxplaint to the Qrgani-

‘gation on its own behalf or cn behalf of any affected person,

enterprise or arganization within the Member's jurisdiction.
Such camplaints shall give substantial indication of the nature
and harmful effects of the practice. The Organization shall
decide, after securing such supplementary information as it
nay deem nscessary, whether an investigation is Justified.

If the Organization decides that an investigation 1is
justified, all Members are to be informed of the complaint,
and ths Organization may seek relevant information from any
Mamber. The Organization is authorized to conduct or arrange
for hearings, at which any Member and any.person, entsrprise
or organizatiocn on whose behalf the complaint has been made,
as well as cormercial enterprisesalleged to have engaged in
the practice complained of, must be afforded reasonable oppor-
tunity to be heard. . )

It is then for the Organization to make its decision
end to infcrm the Members of the decision and ths reasons there-
for. Iif it is en adverse decision the Organization will request
the Members concerned to take every possible remedial actlon
and it may also recommend remsdial measures to be carried out
in accordance with ths respective laws and procedures of the
Manmbers concerned. 4s soon as possible after the close of its
proceedings in each case the Organization must make public a
report showing fully the decisions reached, the reasons there-
for end any remedial measures recormended. i

The Organization is empowered also to follow up any
particular case by requesting Members to report fully on the
remedial action teken, The rs and the public must be
4nfomed of any such remedial action. ’

Confidential information furnished by.a Manber,
which if disclosed would substantially damags the legitimate
business interests of a oommercial enterprise, shall not be
disclosed if the Member so requestis. _

Article - Studies relating to Restrjctive B ess Pra.ctices.
ion is made ic 9 for the ganization to con uct
studies, either on its own initistive or at the request of any
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Xenber or of eny organ of the United Nations or of any other
intergovernmental crganization, concerning the general as-
pects of restrictive business practices affecting intematiocnal
. trade, conventions, laws and procedures relsvant thereto and
v ‘the registration of restristive dbusiness agreements and other
‘ arrangements affecting international trade, The Orgenization
- 4s authorized to request information from Kembers and to errange
. for conferences of bers to discuss any matters relating to
: : restrictive business practices and to make recommendations to
v . Members in regard to such sonventions, laws and prooedures as
oL are relevant to their obligations under this Chapter.

C b _Article 50 - op}gggt;ggg of Mexters. Article 50 deals with the
. “‘obligations of kembers to prevent restrictive business prac-

T tices having harmful effects, Xach Xember agrees to take all

Do possible measures by lsgislation or otherwise, in accordance

HES yith its constitution or system of law and economic organiza-
.- tion, to ensure, within its jurisdiction, that private and

: ggblic commercial enterprises do not engage in such practices.

ch Member undertakes, snong other things:

(a) to make adequate arrangements for presenting ocom-
plaints, conducting investigatians, end preparing
i.gromation and reports reguested by the Organiza-

on; ©

oo ’ (b) to take Tull account of each request, decision and

N recommendation of the Organization under Article 48
- and, 4in accordance with its constitution or systen
. of law and econcmic crganization, take 4in the parti-
. suler case the action it considers appropriate; )

R N
.
»

e ' (¢) to Teport Tully any mction taken, independently or

4n sonoert with other Members, to comply with re-
quests end sarry out recomanﬁations of the Organi-

. zation and, when no action is taken, to inform the

. Organization of the reasons end to &ncuss the matter
4if 30 requested;

~ ———-p
”
14
1

(4) to teke part 4n scmsultations mund conferences pro-
o vig;d for in this Chapter at the request of the Organi-
. zation. .

s Whils each Member is odliged under Bection 3 of Article
a4 50 to furnish, as rromptly and fully es possible, information

N requested by %he Organization in connection with an investigation

. or study, a Member may, on due notice, withhold information which
<. 4t considers not essential to the eonduct of the inguiry emnd
° o which, Aif disclosed, would substantially damage the legitimate

. business interests of.e camerciasl enterprise. In such cir-
eunmstences the Member shall indicate the general sharacter of
the m{:lmation withheld and the reason why it considers it not
essent . . . :

PR ht;c% 51 - Co-operative Remedial Arrmg%gtg. Article 51 pro-
HE \ vides that ers mey oco-operate with each other to make more
b effective any remedial mesasures to rrevent restrictive business

- practices having harmful effects. Mexmbers are to Xeep the Orgeani-
 gation infommed of participation in such so-operative ection and

- ooy

of the psasures taken,

%gclg 52 - Domestie Megsures ageinst Bgstr%etize ‘Busipess
i actices. ticle 52 makes clear that a ber is not restricted
D any way by tbs provisions o the Chapter %tg: enfcaroeament

B
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of its own laws ﬁgainst mnopoiies or restraint of trade.

e - al Procedures with respect to Services, Article 53
establishes special procedures to deal with complaints of restric-
tive businsss practices affecting services. Recognition is given
to the fact that certain services, such as transportation, tele- -
cormunications, insurance and the commercial services of banks,
are substantial elsments of international trade and that restric-
tive business practices in relation to them may have harmful :
effects similar to those indicated in Article 46, When a Mem-
ber considers that its interests are seriously prejudiced by
restrictive business practices in connection with a service it
may make written representation to the Member or Members within
whose jurisdiction the cammercial enterprises engaging in such
practices are operating and seek by mutual consultatiocn to securs
a satisfactory solution. If a satisfactory adjustment cannot be
reached in this way the matter may be referred to the Organization,.
which will transfer the complaint to the appropriate intergovern-
nental organization, where one exists, with such observations as
the Organization may wish to make, 1f no such intergovermmental
organization exists the Organization, if requested by Members,
nay make recormshdations for an international agreement to remedy
the particular situation in =0 far as it comes within the scops
of the Charter. .

Article 53 also makes provision for co-operation between
the Organization end other intergovernmental agencies in dealing
with or studying restrictive business practices affecting eany
£i81d coming within the scope of the Charter.

Article 54 — Interpretation end Definjtion. Under Articls 54 the

' -provisions relating to restrictive business practices are not

to0 be construed 80 as to prevent the asdoption and enf orceament of
any measures spscifically permitted under other Chapters of the
Charter, for exampls, the measures pemitted with respect to inter-
governmental cormodity agreements. The Organization may, however,
make recommendations to Kembers or to emny appropriate intergovern-
nental crganization concerning any features of mesasures which

may bave the effsct indicated in paragraph 1 of Article 46,

It is provided that the term %"business practice® is not
to be construed =0 as to include an individual contract, provided
that such contract is not used to restrain competition, limit
access to markets or foster monopolistic control.

"Public commercial enterprises" are defined as (a) agencies
of governments in s far as they are engaged in trade and (b) trading
enterprises mainly ar wholly omned by public authority where the
Menmber concerned declares that for the purpose of the Chapter it
has effective control over or assumes responsibility for the enter- -
prises.

pusd
Genersl Remerks rerardinz Chapter V,

In spite of the variety cof econcmic systems represented
at the several stages of the Conference, and wide divergences of
goverment attitudes toward the whols question of monopoly, dis-
cussions were smicable throughout and general agreement was reachsd
without sacrifice of essential principles.

The provisions of Chapter V in the Havena Charter are

substantially sinilar to the Geneva text, although strenuous
/efforts
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efforts were made by scme delegations t0 have the measures narrowed
4n scme respects, and by others to haye them widened. The subjects
which gave rise to most ?o ate were: (1) inclusion of pudblic
commerciel enterprises; (2) snclusion of ahipp.tnﬁ and other
services; (3) power of the Organizatiom to meke decisions";

(4) provision for preventive ection; and (5) whether the procedures
of Chapter V should be exhausted before recourse to the prooedures

of Chapter VIII.

. clysjon ub ercinl ent es, Re-
pressntatives of scme countries, particularly those in which
state trading is engeged in to & substantial extent, contended
that public coxmercial enterprises ghould not be subject to
investigation by the Organizatiocn. They £elt thet such a course
might impair the sovereiganty of Menbergs. -Article 46, however,
as finally drafted, makes clear distinction between the state
acting in a legislative or executive capacity amd the state
pursuing the activities of a dusiness enterprise. The text
agreed upon is designed to btring within the framework of the
Chapter the business practices of public commercial enterprises
4nsofer as they may harmfully affect 4nternationel trade. Special
provision was made, however, thet complaints against a public
enterprise acting independently of eny other enterprise can be

-

-presented only after an attenpt has been made to reach a satis-

factory conclusion by coasultation with the Kembers concerned,

2. Igclus%on of shippingz gg% gggeg ge%%ces. In the
originel dreft o e Charter prepared by the United States in
1946 it was proposed that the undertekings in Chapter V sghould
not apply to "agreements or understandings concerning railway
transportation, aviation, shipping and telecommunication ser-
wices®, It was Telt that 211 such services were affected by
special oconsiderations and would normally come within the
Jurisdiotion of specialized intergovernmental agencies. At
the london Session of the Preparatory Cammittee strong represen-
tations were made by several delsgations that thelr interests
were detrimentally affected by international agreenent 8 re-
lating to services and that specialized agencles were non-
existent in scme fields snd provided inadequate protection in
others. It wes decided at London that the Chapter should not
apply to services, but at Geneva & compranise was reached by
providing for speiial procedure with respect to complaints Tre-
gerding services (see Article 53). :

3. Power of the Orsesnization to make ®decigions®, In
every draft of - harter provision -had been made for the
Orgenization (1) to decide whether en inyvestigation ie justified;
and (2), after the investigation is completed, to decide whether
the practices in guestion are of the e and have the bharmful
effects dsscribed 4in the basic article (Article 46) of the
Chapter, The desirability of empowering the Organization to
meke such decisions was not questioned until objecticn was
raised by ons of the latin-American delegations at Havana.

They 4id pot feel that a soverelgn state should be required to
accept a "decisicn® of the Organization that ocertain practices
had hermful effects and to take any remediasl actlon suggested
by the Organization. They considered that the word "decisicn®

. 4mplsed scmething in the pature of a Judiciel £inding which

would have a binding effect on & Member. It was pointed out

that no such binding effect was intended, that in Paragraph 4. -

of Article 50, defining Members! obligatlons, sach Member under-

takes merely 1o take full mccount of each request, decision

and recormendation of the Organizaticn and to take the action

1t oonsiders sppropriate ®having regard to its odligaticns under
. this Chapter®, .
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this Chapter®, It is clear from Paragraph 5 of Article 50 that

a Memdber is frse.to decide against any action, dut in such an
event the Mamber undertakes to inform the Organization why no
action has been taken. Ths matter was resolved dy the inclusion
in Article 54 of a statement indicating-that such "decision®™ did
not impose or imply an obligation on the Members to accept them; .
thse term means cnly that ths Organization has come to its con-
clusion on the point.

_ 4, ventive action with respect to practices ™about _ -
. . ] ve ful-effects. here was cansidera
debate doth at n end Geneva about the inclusion of this

provision. Those opposed to its inclusion contended that the
Organization should not cocndemn practices which mersly showed
possibilities of harmful effects. It was pointed out that the
provision would apply cnly where there appeared to dbe strong
probadbilities of damage, and that it was desirable, wherever
possidbls, to prevent irminent damage as well as to stop prac-
tices which Rad already rmwroduced hamful effects. The decision
at Geneva to retain this provision was confirmed at Havana
after only slight discussion.

5. Registration of agreements., Several delegations
pressed strongly for- the compulsory registration with the -
Organization of all international agreements relating to res-
trictive business practices. One suggestion was made that if
any sush agreemsnt were not so registered ths dbusiness prac-
tices agreed uponr would be presumsd to have harmful effects.
Objection was raised that registration might be regarded as
tantamount to a licence, that the volume of registered agree-
nents would require the setting up of a very large staff of
experts, and that the Organization would bde interested in only
a vory few of the sgreements. It was finally agreed by the
Preparatory Caxmittee that the registration of restrictive
business practices should de specifically referred to in
Article 49 and dbe made the midject of further study by the

Organization,

quasticns inwlv on reached ﬁ-this -matter -

_ are dealt with in the sestion of this report relating to Chap-

ter VIII. -
I

[3

The terms of cha' ér V“ut ths Havana Charter are along

ths linss which the Canadian Delegation has consistently ad- L

vocated at the preparatory meetings and at the Havana Conference,’
In general, the provisions relating to restrictive dbusiness
ctices are similar in character to the grinciplea embodied in
anadian legislation smich as the Combines Investigation Act
anmd Section 498 of ths Criminal Code. The recommendations made

. in the report “"Canada and International Cartels” as a dbasis

for public policy in dealing with private internaticnal trade
arrancemsnt s have much in common with the f£inal results achieved
at Havana, In referring to the proposals for an International -

- Trade Organization in the Eouse of Commons on July 2, 1946,

Rt. Hon. Louis S, St. Laurent saia:

®.ee 1t i8 hoped the govermments participating in
.the conference would agree upon terms t?tle;e
) se
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these internaticnal eartels or to contxnl then
4n such & manner as to prevent their harmful
effects upon the esoncmies of the participating
utim"o

The language of paragraph 1 of Article 46 of the Eavana Charter
closely parallels this statement,

Under Chapter V ths obligations of Members are of two
main classes, those relating to investigations of restrictive
business practices and those relating to remeldial msasures.
¥With respect to the responsibilities which Canada would have
tc assume in meeting any requests.of the Organization for
information mo particular Aifficulties should arise, The
suthority of the Canesdian Govemnment to copduct sngquiries would
eppear sufficient to deal with any requests which night be
made,

The type of remsdial action which a Member would take
-4s left to its own declision. Paragraph 4 of Article 50 provides
%Each Member shelleeeoteke in the particular case the action it
considers appropriate having regard to 4ts obligaticns under
this Chapter"., FParagraph 1 of the same article establishes
the obligation of each r to ®take all possidle messures
by legislation or otherwise, in accordance with its ococnstitution
or system of law and sconamic organizaticn, to ensure, within
its jn::s.l;z!.:.e,*t::.ani that private and pudblic commercial enterprises
do not engage in" restrictive dusiness practices having harm-
ful effects. dIn-any particular case the Organization may re-
cormend remedial msasures to a Member to be sarried out in
sccordance with naticnal lews and procedures (paragreph 7,
Article 48). 4t the outset it would not appesr pecessary for
any new legislation to be enacted to permit Canade to fulfill
obligations under Chepter V of the Charter, Cenada alreedy -
possesses a substantial bodi of law designsd to prevent undue
yestreint of trade and the Uanadian Parliament has wide powers
40 eontrol its trade with foreign countries, The constitutional
division of powers dbetween ths federal asuthority and the pro-
vinces might give rise to some problems in the svent that re-
ccomendations were made for specific Tegulatory action, but it
would be a matter for Canada to decids in each case whether such
peasurss could be sppropriately taken. Xrperience might show
the peed for revision of oriminal law or other federal legis-
lation $0 implement recoxmendations of the Organization with
respect to restrictive business practices, Jnstead of attenpt-
ing to anticipate the nature o anendmants that might be required
it would appear desirable to await the resulis of investigations
and studies of such matters by the nmsw Organizatiacn.

CEAPTER VI ~ INTER-GOVERNMENTAL COMLODITY
= - gmmms '

As early as 1902 an inter-governmental ar agreenent
was signed in Brussels by governments of a number European
sountries., In ths inter-war years agreemsnts were entered into
for rubber, coffee, tea, sotton, beef, Tice, timber and tin.

Most of these agreemsnts were drawn uyﬁ; {:vdncing and
exporting countries in an endeavour to overocame ficulties

_ arising from the accumulation of surpluses, ZThe epproach es

to these agreensnts lacked uniformity. Thers was no systesmatic
treatzment and no related action with respect to these agreenent s,
The ma jority 4id not Irovide for representation on the controlling
bodiss by importing and consuming ooxmtrlea7 Dgring the war ex-

: . perience
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perience was gained in the intermational management of a great
nany cormodities. This experisnce has been drawn upon in frauing
the provisions relating to cormodity agreements in the Charter,

The Charter reeognizes that problems connsected with
primary commodities are a special nature which do not apply .
to manufactured goods, It Trovides a systematic approach to ths
solution of such problems. There is to be careful examination
of all aspects of a cocrmodity problem and such examination is to

‘be sonducted on a wide basis with adequate representation of both )

producing and consuming interests.

Ths steps leading to an:agreement which regllates price
or involves restristions on production or trade are, firstly,
the formal regquest to the Organization by interested lembers
for an egreement. Secondly, the examination by a study group.
Thirdly, the consensus of opinion emong Kembers subsiantially
interested that an international agreement is desirable to
dsal with the cammodity situation. Fourthly, the approval
by a commodity conference. ZFinally, the establishment of a
commodity ocouncil to administer ths agreemant.

Such agreements may aim to stabilize the prices of
primary commodities at levels which are fair to consumers and
provide a reasonable rsturn to produsers., ZProvision is made
for co-ordinating the activities of various international
bodies concarnsd with commodity mattsrs and to insure that
countries do not make arrangemsnts to improve their om in-

X dividual position at the expense of others.

'rhera was no susbtantial chanse in the Geneva draft at
Havana,. Scme countries felt that because producers had more
at steke when commodity prices fall, the provisions of the
Chapter should be so frmmed as to p.'l.ace exporting countries
in & more favourable bargaining position in international trads.
They regarded co-crdinated control of ths flow of commodities
by producing countries as the best means of controlling spscu-
lation in outside marksts, These visws wers not upheld by the
majority of countriss whose spokemnen felt that a balence
should be maintained betwsen producing and consuming interests.
The principle of bringing all buysrs and ssllers together on
equel terms to discuss their problems and endeavour to work out
a nmutually satisfactory agreement received major support. It
was generally felt that the larger the numbsr of countriss
which oould come to agreement, the greater the chance of success
in attaining the objectives of equitable and stabls prices and
an expanding market.

SECTION A - INTRODUCTORY COHSIDERATIONS
ticle - D'rricnlt tin to Cmnmo ties, . This
artic sets out the natnre of special difficulties relating to
primary products and recognizes that such difrficulties may at
times necessitate spscial treatment of the internaticnal trade

in sach commodities through inter-governmental agreement,

. Article S6 - P_r%a;z E%g Bet;gted Comrodities. 4 "primary comno-
ty" efined in 8 icle such a manner as to mean

that-butter, canned fish and lumber might be regarded as primary
commodities for the purpose of bringing them within the scope of
a comodity control agreement. It is also recognized that it
would be unworkeble to have an agreement for wheat and pot for

. wheat flour, or an agreement for natural rubber which did not

at ths same * time epply to the synthetic product. A4s to other
related produsts, 11; becomes a matter of agreement am;ng Mem~
' bers
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bers substantially interested, and is then subJect to orgeniza-

tional spprovel as to whethsr the commodity is in dburdensome
surplus supply. Representatives at Havana were in general agree-
ment, however, that "machinery" would not come under the scope
o this Artioie, dut "steel™ might be appropriately included

as & Telated ccomodity for inter-govermmental treatnent under

a commodity control agreement.

Article 32 - Objectives of I%t%r-g%gmentg; c@o%&tx Apree-
pents, he Uonference agreed, t ter-government o0Imo Y
agreexents are appropriate to achisve a numder of objectives.
Azong these were included (a).adjustment between produstion and
consumpt {on when normal meTket forces bog dowmn, (v) a freme-
wofk for correcting un-sconcmic use of resources and manpower,
(¢) to stebilize prices and (a) to develop natural resources

of the wrld and protect them fram unneoessary exhaustion.

The last objective is appropriate in the case of international
action applying to fishing and whaling operations.

In general, sommodity sgreements in the past have paid
Jittle attention to sxpansionist measures., -In accordance with
the objectives of the Food and Agriculture Orgenization inter-
governnental agreements may be concluded with the object of
expanding production, if this can be accomplished with advantages

oduoers. In certain cases the agreement

may provide Tor ths distribution of basic foods at special
prices. The Conference also recognized that international
action should be taken to assure the squitable distribution
of foods or raw materials in short supply.

®he International Wheat Agreement which Trecognizes
an sxisting shortage and & possidble serious surplus takes
account of both situations in 4ts objective of assuring supplios
of wheat to importing countriss end marksts to exporting coun-
tries at equitabls and stable prices. _

SECTION B - INTER-GOVERNMENTAL COMEODITY
._AGRREMENTS JN GENERAL

Article EB - Cormodity Studies. 4Any Member on its omn initiative
may as: she Organization to make a study of a particular oommodity,
such a Member may be interested as a consumer O as & producer,

or the Member may be mainly interested in the trading aspects

of the commodity. The Xember does not have to wait until actual
diffioculties are experienced but, es in the case of the present
¥heat Agreenent, may ask that steps be taksn to forestall sur-
plus aifficulties,

The Organization mey decide that the case put up by
the applicant is not strong enough or that there is not sufficient
4nterest indicated by othsr Members to warrant further actiocm.
On the other hand, the Organization mey decide that a study
should be made of the situation. If s0, it must promptly in-
vite al) Members to appoint a representative to the study group.
Zach Member can decide for itself whether or mot it is inter-
ested in participating in the study. Since oertain non-Mambers
may have a substantial interest in the internaticnal trade of
the particular scommodity they may elso be invited, but this
is optional on the part of ths Organization.

Ths job of the study group is to investigate the pro-
duction, consumption and trade in the sommodity and repcrt
fully to their respective govermments and to the Orgazdization.
The study group will also make resommsndations on x}gw “l{est to
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deal with special difficulties which exist or are expected
to arise.

Art%cle 59 - Commodity Conferences. Although any interested
ers may ask the Organization to make a study aof a commodity
difficulty, the Organization is required to call a conference

only when the request comes from Members whose interests re-
present a significant part of world trade in the cormoditye.

" Normally,  however, the calling of a conference will result from

a recommendation by a study group. Any Member may attend the
conference and non-Members may also be invited.

. The principle followed in the Cherter is that a
commodity agreement is strengthened by wide participa*ion and
that it should include not only the main producers but 21l coun-
tries which have an interest in the production, consumption
and trade in the ccmmndity. Another principle introduced
is that the Members themselves will decide whether or not
they are sufficisntly interessted to participate in a con-
Torence leading to an agreemsnt,

D article ber of principlec :
Members ars to obserye in concluding and operating inter-
governmental cormodity agreements. Initially all participants,
whether Members or non-Members of the Organization, are placed
on an squal footing with respect to obligations. wever, if

a Xember or a non-lember does not participate at the start

and thersby escapes the initial obligations under the agree-
ment then such a country, finding it more advantageous to

be "in" than "out", cannot expect to come into the agreement

on as favourable terms at a later date. Hers again it is re-
cognized that only through wids participation of substantially
interested countries can action to remedy commodity difficulties
be made effective. Adequate participation must be afforded to
countries having a substantial interest in the commodity as
importers or copsumers. There must be full publiclty regard-
ing all phases of eny agreement proposed or concluded, regard-

"ing the considerations which arose in the course of the dis-

cus:ions, and periodically, regarding the operation of the agree-
nment, - .

Article 6) - Types of Asreemepnts. Two types of inter-govern-

mental commodity agreements are-envisaged, (a) cormodity con-
trol agreenents and (b) other inter-govermmental commodity
agreements, A ocxmodity control egreement is an agreement
which involves:

(a) the regulation of production or the quantitative
Ty

cca%tmi. gt e grts r orts of % o ccum;o&
% whic 8 _the ose or migh Eve e effect -
of redunc or prevent an jncrease in, the pro-
duction of, or trade-in, that commodityi or
(b} the remlation of prices. )
This would allow governments v'diich have become parties
to an inter-governmental control agreement to employ measures
such as quantitative restrictions on exports or imports which

are otherwise prohibited under the commercial policy provisiorns
of the Charter..

The Organization is empowered to decide whether an
existing or proposed agreement is a control agreement and Mem-

bers which enter into any new ccxmodity control agreemem}go can
80
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do B0 only through s conference at which all Kembers ere entitled
to be represented. If, in an exceptionzl case, there has been

. urreasonable delay in the convening or in the proceedings of
. the study group, or the oalling of a conference, then Members
oo substantially interested may proceed by direct negotiation to

the conclusion of en agreement. - This safeguard is provided to
forestall possible delaying tactics on the part of scxe Menbders.

Members which participate in inter-govermmental commodity
) eontTol agreements are released for the particular commodity

. within the agreement fram certain obligetions under the Charter.
¥or that reason the circumstances governing the use c¢f cormodity
N oontrol egreenents are contained within parrow and ricid limits,
- the procedure in setting up an agreement must follow a definite
. pettern and the Charter lays dowmn specific rules regarding ad-

’ ministration, renewal and settlement of disputes which do not

E epply to other than commodity control agreements. These

- special provisions are contained in SBection C of the Chazter,

S8ECTION C - INTER-GOVERIMENTAL COMIOITTY

[e—_—
»
1

o ‘ . CONTROL AGREEIENTS. :
7 Macle 62 - Circumstences sovernine the Use of Commodity Con-
'L ; trol Agreepents, . .
¢ - : S
5. The Members agree that commodity control ggreements
'f pav _be entered into -only when g findinez -has been made
o through a commodity co rence or throush the Organi-

s ) tion by consul i p B p

geiier b ey
embers stant

7 odit

lo whic

;ag gctfon,
roducers on
whom ere gmall producers who -account for B sub- °

Etggt;al portiop of the total output, end that .
T se_conditions coul ot -be correcte normal
. m T )

ould ceuse serjous hard %

: merket rces time tc¢ prevent suc .
. hecause, chgracteristically in the case of the
: 4

ty concerned, & substantial reduction

1 (b) widespreed loyment -enployment

e kind referred to_ ticle B2,
: . s developed or {8 expected to develop, which, ig_:_

) B v ~ the absence of specific goverpmental action, would

L Jot _be corrected by -normal market forces in time to

prevent -‘widespread end undue. sh t0 -woTkers be=

: gause, characteristicall the .case O e us

b . eoncerned, @& substentigl reduction in price does pov
Y esdily lead to & gignifjicant increase in consumption
) ) ut to a uction of O t o] cguse eas
. . which the cormodit s oduced subs
. . : guant‘: t o _pot effor te tive ent OpPpOY~
r

jes for the workers involved,
L :’.. . . . . F

. ticle - t 1 8 Cormodity Cont

! W ince ooxmodity -control agreements are restrictive,
i B article lays dom the vrinciples that such agreenents be

| . /designed
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designed to assure adequate suppliss of the commodity to meet
world demand end at reasonabls prices and everything possible.

i3 to be done to expand world consumption of ths commodity. When
decisions come to a vote, importers as a group are to have & num-
ber of votes equal to that of those Members mainly interested

in obtaining export markets for ths cammodity. Restrictive
measures are not to be applied to maintain unsconomic producticn

-but where practiceble shifts are to be made to low cost areas

of production. FProgrammes of internal economic adjustment are
to be undertaken which will aid in the solution of the commodity
problen,

Lrticle 64 - Admin;stggt%;g, of C&mmog;tx Control %eements,' The
conference agreed that ¢ operation of each commodity control

-agreenent should bs governed by a Commodity Council and each

participating country should have one representative of the Couxn-
cil, The woting power of representatives is to be on the basis
of an equal division of votes between importing and exporting
countries, and countries thet do not fall precisely within
either of thase classes are to have an appropriate voice.

The International Wheat Agreemsnt provides for
equal voting rights for exporters and importers. The Whesat
Council delegates of the importing countriss hold 1,000
votes and the exporting countries have 1,000 votes which are
distributed in proportion to their purchases and sales,

Ths Organizaticn is entitled to eppoint a non-
voting representative to each Commodity Council and, by
invitation, inter-governmental crganizations, such as FAO,
are represented on the Council, The Council appoints its
oxa Chairman who may be nominated by the Organization eand
after consultation with tha Organization the Council appoints
its own Secretariat. The Commodity Council draws up its owmn
rules of procedurs and regulations which are subject to review
by the Organization. The Organization can require the amend-
ment of any regulation vhich is inconsistent with the pro-
visions of the Charter which relate to inter-govermmentel
commodity agreements, Although each Commodity Council works
out its own methods and techniques to deal with a commodity
problem, its operations are under constant review by the
Organization through periodic reports and special reports
which the Organization may call for at any time.

The expenses of a Commodity Council are borane
by the participating countriss and when en agreement is ter-
minated the archives and all statistical materiasl are to be
turned over tc the Organization..

Article 65 - Initial Term newal and Review of Commodit

ontrol eements, -1t was agreed that initial term of -
commodity control.agreemsnts should be limited to five years.
Benewal terms ares not to exceed five years and this rule is to
apply to any existing agreement among Members which the Organi-
zation classifies as a commodity control agreement. The term
of the International Whaat Agreement is five years.

The Charter provides that when Members enter into
inter-governnental conmodity control agreements they are allov-
ed to adopt measures artecting international trade which are
otherwiss outlawed under the Charter. For that reason the
Havana Conference agroed that the Organization zhould be given
wide authority in the exercise of its control over commodity
agreements. ZXach commodity control agreenent must p)rtgzidgr

t

!
-

N R
oo e e

1
ol




-13 -

that 4f the Organization finds that its operation has failed

substantially to conforzm to the rules of the Charter govern-

ing commodity control agreemsnts then the participating coun-
, tries nust either revise the agreament or terminate it.

. 1 - tlement D « ¥Whan disputes arise &
: ) procedure is own for dling them., 4 question of differ-
; ence econcerning the interpretation of the yrovisions of an
s agreemsnt is discussed first by the Cammodity Council and, if
B it cannot be resolved, it is then referred to the Organization.

: . SECTION D - MISCELLANEOUS PRCVISIOINS
'y . N . . .. . .
Art}cle 67 = Reﬁt;ggs Eth Inter—governmental Orpgenizaijions,

e the draft [ s section of the eI Was unLar
consideration in the first and second sessions of the Preparatory
Cormittee, steps were cancurrently being teken by Mambers to
. deal with internationsl cormodity problems through some fornm

o of agreement, A4n Interim Co-ordinating Cormittee with re- .
‘ presentation from the Food and Agriculture Organization and from
b the Preparatory Committee of the United Nations Conference -
;. on Trade and Enployment was set up to so-ordinate the work
. of the two organizations with respect.to inter-govermmental
P~ cammodity agreements, 4 representative of this Committee -
L oontriduted to the discussions at Havana regarding the pro-
e visions in the Charter relating to inter-governmentel cormodity
i - agreements and particularly to this section which has for its
. object the ensuring of appropriate co-operatiocn with other
inter-governmental organizations, such as the ¥ood &nd -
E Agriculture Organization., Such hter-govermntal orgeni-

; * Zzations by reason of their coampetency are entitled:
& ' tte. stu conference

T This means that there will be active co-Operation at

L ... all ¢times betveen ITO and FAO and it is expected that the

p technical assistance which the Food esnd Agriculture Organization
- can provide will be utilized. Ths objective is to work together

but avoid duplication of effort.

- Article 68 - Oblisations Menbers Repar st 4 Pro-
. Eoseék ommodi ty en the Uharter ocomes into effect,
- anada and all other rs of the Organization are required
- to transmit to the Organization the full text of sach inter-
- ) ﬁovemental cormodity agreement in which they are participating.
" ew Kenbers in ths Organization must also ocomply with this
-l requirezment, JIf the Organization f£inds that sny agreemsnt is
R inconsistent with ths provisions of the Charter which apply
to inter-governmental agreements, the Lembers concernsd must
. at once dbring the agreemant into confommity with the Charter
L provisions. Thse same oblization aprlies to prosvective agree-
e Dents which are under nepgotiation at the time the country be-
i ocmes a Meaber of the Organizaticn.

] ‘ The International Wheat Agreemant provides that, if eny
-t of the terms of that sgrasment are inoconsistent with such re-
) quirements as the United Netions through its a,'pprop?iate organs
and
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and specialized egenciss may establish regarding inter-govern-
pental ocmmodity egreements, then the Wheat Agreement is to be
amended and brought into conformity, g

Article 69 -~ Territ Applicgt _ This article deals with
representation on the omnodity Council by Members and non=-
Eepbers with dependent territories. It pemits the mstropoli-
tan territory to be represented as an importer while at the

 same time the dependent territory may vote as an»ezpm‘ter.

Article 70 = Excg_gf;ons to Chapter VI, It was agreed thot the .
provisions af Chapter do not epply to (a) any bilateral inter-

sovemmsntal agreenents, such as those which exist betieen
anada and the United Elnzaon, (b) the provisions of a1 agree-
rent which are necessary for the rrotection of public rcrals,
or of hunan, animal or plant life, provided that the agre=zent
is not inconsistent with the otjectives of Chapter V or Ckapter
vi, (¢) eny inter-govermmental agreement relating sclely o

the conservation of fisherles resources, nigratory birds or
wild eaninals,

Kanbers who enter into agreements which have to do
with corwodities in short sapply do not have to go throush
the study group and conference sta;es. In order to deal
with an urgent problem, such as foodstuffs in short supply,
thaey are permitted to .enter into direct negotiations in
order to overcome the difficulty.

The long vrocedurs and rigid criteria laid down
for commodity corntrol agrsexents in Sectlon C are not re-
quired if the Organization f£inds that sich agreemsnts re—

late solely to the conservation of exhaustible natural
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CEAPTER VII - THE ITTERNATICRAL TRATE
: ORGANIZATION

Chapter VII of the Oharter contains twenty-one
Articles grouped into-six Sections, as shomn below. Bec-
tions A to E deal with Membership, Functions, the Con-
ference, the Executive Board, Cormissions, the Director-
- General and Staff of the Organization. Section T deals
< with the relations between 1.T.O. and the United Kations,
. srnmental and non-governmental organizations, the

i{nternational status of the Organization, and contribu-

Py tions.
3 2°

SECTION A - STRUCTURE AND FUNCTIORNS (of the
5rga.nIzatIoni .

il )

Article 71 = Membership

.- Article 72 - Functions

+ Article 73 - Structure

_." . %;ticle 71 - Membership. This Article establishes a difference
LI or purposes of membership between those States and separate

customs territories which were invited and those which were not
. 4nvited to the United Nations Conference on Trade and Exploy-
ment (Eavana). It does not differentiate between those who
T accepted and those who did not accept or did pot attend the
Conference; nor does it differentiate between United Nations

b Menmbers and nop-Members.

~ : . Orig%nal Merbers. Those States which were invited

.- 40 the Havans Conference are eligible for original membership
W upon their acceptance of the Charter 4n scoordance with the pro-

2 visions of Article ]‘O')s. (See below). ‘Bimilerly those separate

. customs territories(l) which were invited to the Conference (their
. autononmy in the conduct of thelr external commercial relations
end of the otlier matters provided for in thé Charter having been
D established prior to their invitation to Havana) are eligidble
for original membership upon acceptance of the Charter on thelir
o behalf by the édampetent Member in accordance with the provisions
;o ~ of Article 104.

Others. The membership of all other States and
- separate customs territories must be approved by the Conference
(of the Organization) by a simple majority of the Members present
v and voting. The same formal acceplance procedure, i.e., as pro-
. vided in Articles 103 and 104 respectively, is applicadble. Be-
. fore membership of separate custions territories can be approved
- 4t pust be established that such territories enjoy autonomy in
e the conduct of their external commercial relations (e.g., tariffs)
. and of the other matters provided-for in the Charter. This would .

€ el rpen e trume e ® - B0 v @
.

be established through the competent Member, that is, the Memder

L. . who proposes the separate customs territory and who has respon-
- . ( sibility for the formal conduct of the latter's diplomatic re-
. i htion'a - :
s : (i Buch as Burma.. Ceylon and Soutbsrn Rhodesia. All three concluded

tariff negotiations at Geneva. ZThe £irst two, however, although
originally invited as separate customs territories are now

i sligible as Mexmber States, because they have since become fully

-° responsible for the formal conduct of their diplomatic relations.

- The provisions, thersfore, that acceptanse of the Charter xust be
- . deposited on their behalf by the oompetent Member no longer applies.

95
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Paragraph 4 of Article 71 provides that the Con-
ference shall determine by a two-thirds majority of the
Members present and voting the conditions upon which member-
ship rights and obligations shall be extended to the Free
Territory of Trieste, and Trust Territories administered,

;r ;ny other "special regime" establishod by the United
ations.

Paragraph 5 deals with territories under military
occupation, and reads as follows:

*The Conference (of the Organization), on
application by the competent authorities,
shall determine the conditions upon which

. rights and obligations under this Charter
ghall apply to such authorities in respect
of territories under military occupation and
shall determine the extent of such rights
and obligations®,

The main points of controversy in the discussions on
this Article were, firstly, the treatment of separate customs
territories for membership purposes and, secondly, the appli-
cation of the Charter in respect of te:ritories under military
occupation..

Although the first point contained a good deal of
hidden controversy, it was possible through co-operation to
hold it almost completely under cover, so that the political
aspects of the problem, particularly the relations between
Indonesia and the Netherlands, were almost successfully by~

" passed. An smsndment proposed by the Delegation of Burma, the

effects of which are descrided below, was accepted, although
in amended form, at an sarly date in the COnrerence- the
agreed text 4id not cause any further difficulty. The effect
of the Burmese amendment, and consequently the change which
resulted from it in the Geneva text, is that the Charter now
provides that those separate customs territories which were
invited to the Havana Conferencs shall be admitted to full
membership as original Members on acceptance of the Charter
61 their behalf dy the competsnt Member. The Geneva text,
-on the other hand, provided that certain terms concerning the
nmembership of such separate customs territories might de
established by the Organization, and implied .that full voting
rights might not necessarily be accorded to them in all cases.
Furthermore under the Geneva text only States could become
original Members.

8imilarly separate customs territories, even though
not invited to the Havana Conference, shall be admitted to
full membership after approval by the Conference and after
acceptance of the Charter on their behalf by the competent
Mexmber.

It will be seen that, in both cases, acceptance of the

Charter must be made through the competent Member. This was
in accordance with the Canadian Delegationt!s view, since it
renoves the danger of the Organization being drawn into dis-
putes which are outside the scope of the Charter. Delegations
which took an active part in this debate were: Belgium, Burma,
Ceylon, France, Indonesia,- Philippines. Southern B.hodesia and
the United Kingdom.

The second point of controversy masntioned above con-
cernad ths application of the Charter to territories under

" military occupation (Paragraph 5). This problem was the subject
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of a lengthy and acrimonious debate, and was one of the '
serious issues which threatened the survival of the Conference.

The same problem bad been studied at Geneva by
the Preparatory Coxmittee but without any definite agreement
being reached. As for the General Agreexent on Tariffs and
Trade, a Final Note (see Canada Treaty Series, 1947, No. 27)
was ipserted in the text, reading as follows:

*The applicability of the General Agreenent on
Tariffs and Trade to the trade of contracting
parties with the areas under military occupation
has not been dealt with and is reserved for fur-~
ther study at an early date. Meanwhile, nothing
4n this Agreement shall be taken to prejudge the
issues involved, This, of course, does not affect
the applicability of the rovisions of Article XXII
(Consultation) and XXIII (Nullification and Impair-
ment) to matters arising from such trade®.

.The controversy at Havana centered round the
United States proposal, which read as follows:

«Zach government accepting this Charter and having
responsibility, either single or with other states,
for the direction in Germany or Japan of matters
provided for in this Charter, -accepts it also in
respect of such area ©Or areas for which it may have
such responsibility, to the sxtent of and for the
period of its responsibility.

«provided that, with respect to ihese areas, anothing
4n this Charter shall be construed as applying ‘to:

(1) any measure reguired to maintain the security
of the occupation forces;

(41) any measure pursuant to 4the terms of any treaty
of peace in regard to any gich atea or required
by other international sgreexents dealing with
any such srea and with terms for the sonclusion
of the Second World War;

(114) sny measure made necessary, pending the oonclusion
of a special exchange agreement with the Organi-
gation in accordance with paragraph 6 of Article .
24, by reason of the absence of an exchange rate;
provided that the responsible Member for each
area will direct its efforts towards the elinina-

. tion of the conditions which have prevented the
establishment of a rate of exchange apnd toward
the conclusion of such an agreexent®. ‘

The United States proposal quoted above under-
went many changes as a result of discussions, each new draft
being weaker than the previous one from the United States point
of view, but none found any support. They were all bitterly
opposed by both the Czechoslovakian and Polish delegations on
the grounds that any such provision in the Charter was ®"son-
trary to the Potsdanm decision respecting the econcmic unity
of Germany". They threatened that 4 the United States per-~
sisted, it would be impossible for them to approve the Charter.
Other countries, such as the United Kingdom, ¥France and Chins,
zade it clear that they fully appreciated the financial burden
placed on the United States as a result of their occupation of
Germany and Japan but that they could not accept the proposale.
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The United States Delegation would have been content
with a Resolution of the Conference in place of a specific
provision in the Charter dbut this proposal did not f£ind favour
and the compromise reached was the insertion of paragraph 5
to Article 71, text of which is quoted above. As will have
been seen, the problem 1s left to the Conference of the
Organization.

Even after this compromise had been agreed to, there
was discussion on who were to be considered the “competent
authorities”., No agreement was reached in this connection,
and it was decided to insert in the Report of the Comittee
dealing with this guestion a staterment reading as follows:

*The Committee did not discuss the question

of which wers the ‘competent authorities’®

for the purpose of Paragraph 5 of Article 71
with respect to any particular territory.

The Delegation of Czechoslovakia declared that
in its viewpoint the competent authority in
respect of Germany is the Inter-Allied Con-
‘trol Commission in Berlin. The delegation of -
Poland stated that in its opinion the competent
authoritiss in respect of Germany and Japan are
the Inter-Allied Control Cormission in Berlin
and the Far Eastern Commission in Washington
respectively. The delegations of Czechoslovakia
and Poland reserved their positions upon Para-
graph 5 of Article 71",

Article 72 - Functions (of the Organization).X This Article
formally attributes to the "Organization®™ the functions pro-
vided for in the Charter. It is this Article, therefore, which

formally establishss the International Trade Organization
whose function it will be to administer the Charter.

In this one respect above all others the Havana
Charter differs from past inter-govermmental agreemsnts res-
pecting international trade, none of which provided for an

- wopganization®, although it is true that past attempts at such

agreements only coversd such limited fields as customs formall-
ties, which form only a segment of the present Charter; more-
over, they were more of a regional than an international nature.
The significant difference, therefore, is that the Eavana Charter
establishes an international body for its administration.

An examination of the substantive provisions of the
Charter clearly indicates that this new concept of a World
Trade Organization will not be a static one. A great number
of decisions and determinations are left to the Organization,
i.e., to its various organs; in other words, the Charter per-
mits of evolution and development in the light of experience,
and the accumlation of "case law™ by the various organs
charged with its application. It is hoped that the degree of
flexibility which is provided for and the large number of func-
tions to be performed will not prove to be too great and that
it will ensure, in practice, the effective and efficient
application and operation of the Charter. The Canadian Dele-
gation warned repeatedly against the danger of writing a Charter
which would lack the proper balance between flexibility and
firmness and between vagueness and precision. It is safe to
say that such a balance, in those cases where it could be
visualized, was not always attained. The fact remains, however,

X Concerning the question of the allocation of the functions
of the Organization among the various organs of Organization,
see Article 77 later on in this Report.
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that the dbalance reached was probably the best possible under
‘the circumstances. )
In addition to the over-all assignmsnt of func~-

tions msntioned above, the Article enumerates certain functions
which it was considered advisable to specify and group under one
Article, even though the majority of these functions can in
fact be implied, in whole or in part, from the detailed pro-
wvisions of the Charter. '

. The cautiousness with which countriez at Havana
approached the question of the attribution of functions to the
Organization is reflected in paragraph 2 which was added to the
Geneva text and which provides that the Organization in the
exercise of ite functions shall have due regard to the economic
circumstances and to the consequences of its decisions on the
Mexmbers. The essence of this new paragraph was of course
implied in the Geneva draft; nevertheless the Havana Confer-
ence favoured a specific provision to that effect.

The functions which are specifically mentioned
are set forth dbelow. Yor ease Of reference the same identifi-

cation of paragraphs as is used in the Charter has dbeen used
here. .

(a) The collection, analysis and publication of
information relating to international trade,
dncluding general economic development,

This function Tlows from and generalizes
similar obligations on the part of the Organi-
zation and Mexbers, e.g., Article 39 re sub-
nission of trade statistics, and Article 65,
paragraph 2, re reports on inter-governmental
commodity agreements. The Charter emphasizes
the need, applicable in this case, for close
co-operation between I.T.0. and other organi-
zations which have related responsibilities in
order to avoid unnecessary duplication. The
Havanza Conference stressed the fact that this
function must be parried out in the light of
such provisions.

(b) To encourage and facilitate consultation among
Mexders. '

It will be remembered that this is one of
the objectives of the Charter. There are scores
of cases in the Charter where consultations,
discussion, exchange of information, etc., be-
tween the Organization and its Members, und be-
tween Menbers themselves, is mandatory. Such
concerted action is generally recognized as one
of the major over-all advantages of the Organi-
gation; it will be attained through the machinery
set up by the new Organization.

. () To undertake studies, make recommendations and
promote bilateral or multilateral agreements con-
cerning measures designed to achievre the purposes
set forth below.

Any such agreemsnts as would result from studies
made in the following fields would have to be re-
cormended to the Members for acceptance by the
Conference after a two-thirds mejority of the Mem-
bers have 80 agreed. If a Member, after a specified
tinme, does Dot acoept the .agreement, he must notify
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the Organization of his rsasons. The Charter
provides, however, that in making recommendations
and promoting bilateral or multilateral agree-
ments in the fields mentioned in this sub-
paragraph ((1) to (v) below), the Organization
shall have due regard to the objectives

{Article 1) of the Charter and the constitutional
and legal systems of its Members.,

(1) To assure just and equitable treatment
for foreign nationals and enterprises.

Such broad language is meant to include,
for example, agreements concerning the
treatment of commercial travellers, of
foreign creditors in bankruptcy, insolvency,
re-organization, etc.

'(11) To expand the volume end improve the bases
of international trade.

" This is meant to cover agreements designed
to facilitate, for example, commercial
arbitration and the avoidance of double
taxation.. It will be noted that Chapter
VIII makes provision for arbitration to
be resorted to in cases of differences.

(131)&(iv) To carry out the duties, having due regard
to the avoidancs of duplication, specified
in paragraph 2 of Article 10 which details
the functions of the Organization in the
field of economic development and reconstruc-
tion, and to promote and encourage establish-
ments for the technical training necessary
for such developments.

These two sub-paragraphs were added to the
Geneva text at the request of those coun-
tries to whom economic development was of
major importance and who insisted that
economic development be specifically men-
tioned in the "functions® Article. It is
envisaged that the Organization will pro-
bably establish an Economic Development
Commission to whom such tasks as are men-
tioned in Article 10 and in this sub-paragraph
would be assigned. It is understood that
the cost of any services which might be put
at the disposal of a country would be borne
by that country. . .
(v) Generally, to achieve any of the objectives
set forth in Article 1.

(4) This is the provision concerning the relationship be-
tween world prices of primary commodities and manu-
factured products which was mentioned under Article l.

(e) To consult with and mske recommendations to the Mem-
bers either individually or collectively; to fur-
nish, advise and assist Members regarding any matter
relating to the operation of the Charter and generally
to take any other action necessary and appropriate

. to carry out the provisions of the Charter.

As can be seen, this last funotion empowers the
Organization to do practically anything that it may
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deexm "necessary and appropriate®. Coupled with
(v) above, which provides, among other things,
for the promotion of any agreements "to achieve
any of the objectives of the Charter®, it is a
very wide, sll-smbracing function, the details of
which will have to dbe worked out in the light of
experience. ‘ _
(£) Provides and authorizes the Organization to co-
operate with the United Rations and other inter-
govermmental organizations towards the maintenance
and restoration of mtemtional peace and security.

This 48 the provision under which the Organization
would be empowered to dmplement any recoxmendations
.or directives on matters within the scope of the
Charter which it might in future receive fron the
main organs of the United Katioms, such as the
General Assembly and the Security Council.

It is apparent froam the foregoing that the functions
assigned to this new Organization are very numerous, all~-
embracing and very often dirficult, particularly in view of
the fact that a number of them will dbring the Orgeanization into

as yet unexplored f£ields of international economic relations.

It is for this reason that the Canadien Delegation warned re-
peatedly of the danger of saddling & yet unborn organization
with tasks so onerous that they might well paralyze it even
before it has a chance to f£ind its feeti. Obviously, much will
depend in this regard, as 4n all other respects, on the degree
of reasonableness of the Members of the Organization. It is
not contemplated, of oourse, that all the functions attributed
to the Organization under this Article will need or, indeed,
can receive immediate attention. The two-thirds majority re-
quirement bdefore an agreenent can de reocrmended to Members by
the Conference will no doudbt act effectively to block any pre~
posterous proposals which might well be made.

Article 73 - Structure. This Article merely provides that the
Ynternational rrade Eggnizat;.on shall have the Tollowing:

4 Conference

An Xxecutive Board

Such Commissions and other organs as may dbe
regquired )

4 Director-Genersal

4 8tart ’

BECTION B - THE CONFERENCYE

Article 74 - Composition

Article 75 - Voting

Article 76 - Bessions, Rules of Proosdure
and Officers

Article 77 - Powers and Duties

. The Conference will be the main organ of the Inter-
aational kgde Orsa.nization. .

Each Mexmber shall bhave one representative in the Con-

-gerence of the Organization. In this connection the Geneva text

was axended at Havana to permit a representative attending a
session of the Conferense to represent more than one Member.
This change was advocated by a pumber of small countries, such
as the countries of the Arab League, for reasons o0f economy
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in personnel and expenses. The Canadian Delegation opposed
this change because of the lobbying which might ensue and

‘the almost inevitable attempts by certain Members to secure
the vote of those Members who do not intend to send their
representative to any particular session of the Conference.

It was the view of our Delegation that each Member should be
sufficiently interested in the work of the Organization to
send its own representative to all ssssions of the Conference.

Each Member in ths Conference shall have one vote.

This provision concerning the method of voting
was one of the most hesated issues in debates on the organi-
zational provisions of the Charter. It will be remembered
that the question had not been decided at Geneva. There
were two basic principles advocated. :

The first, in the advocacy of which Canada played
an active role, was that there should be a system of weighted
voting, that is that Members of the Organization should be
assigned a certain number of votes based on such factors as

* their international trade, national income and population,

with the first factor to be assigned the highest relative

- weight. The United Kingdom, the United States, France, Belgiunm,

‘the Netherlands, India, China, in other words all countries

of actual or potential major economic importance favoured the .

system of weighted voting. It was argued that the International
Trade Organization was a functional organization and that its
Members should have a voice in its operations commensurate

with the importance of the role which they would be called upon
to play in the Organization, and roughly equivalent to their
interest in the Organization.

There were many lengthy and heated debates, the
majority of which, from the outset, were against this principle
of weighted voting. In view of ths obvious trend of the de-
bate, the Havana Conference never rsachsd the point of dis-
cussing thes factors which would enter into a weighted-voting
system and the relative weights which were to be assigned to
each factor. Nor did it ever accept the possibility of using
thé weighted-voting system with respect to certain important
decisions of tkhe Conference of the Organization.

The other principle which for obvious reasons was
the most popular, particularly in view of the very large number
of small countries participating, was the principle of one
state -~ one vote. Much was made of the argument that this
system was the only “democratic®™ system and the only system
which respected the status of the Members of the Organization
as sovereign states. Such a wall of opposition to any other
system but the one-state-one-vote method of voting was built
up in the early days of the Havana Conference that it became.
quite obvious that the weighted-woting systen was doomed to
failure. During the full committee debate on this subject,
for example, there were some 37 speeches made in favour of the
one-state-one~vote system and only 8 or 9 in favour of the
weighted~voting principle. . :

It became obvious that the early settlement of this
issue was necessary in order to permit the Conference to make
progress on other parts of the Charter. It was recognized that,
if progress wers to be made, the Havana Conference should have
sone idea, even though it might only be provisional, as to how
the various determinations and decisions which the Conference
of the Organization is required to make under the Charter would
be arrived at. In view of this situation the Canadien and United
Kingdom Delsgations, after consultation, agreed to withdraw
from their position and accept the one-state-one-vote method
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as a working basis. This was dope on a purely provisional
basis, subject to the ultimate solutions which would be found
on other major issues and subject also to the final provisions
concerning the method of electing the Executive Board. The
United States Delegation also withdrew its support from the

’ weighted-voting principle, which made it. almost certain that,

subject to the general acceptability of the finsl text of the
Charter, particularly on such issues as escapes for economic
developxment and for new tariff preferential systexs, the weighted-
voting system would never be accepted.

In subsequent debates on the guestion of the com-
position of the Executive Board Canada was assured of a per-
manent seat on the Board (see below). The debate on the method
of voting in the Conference was not raised again and our pro-
visional reservation mentioned adove was withdrawn.

The adoption of the one-state-one-vote principle
for voting in the Conference makes the following two factors
of utmost importance as far as the successful functioning of
the Organization is concerned. Tirstly, the degree to which
the smaller countries in particuler will be willing to co-
operate, to show reasonableness, and to disregard the politicel
aspects of questions which will be voted upon in the Conference.
If this sine qua non of success is not ‘met, the result will dbe
that many decisions may mot be acceptable Tor various reasons
to the major countries upon whose merbership the future of
the Organization depends. <The second Tactor is the gquestion
of the distribution of the various functions of the Organization
between the Executive Board and the Conference and the degree
of practical autonomy and strength which will be given the
Executive Board. JIt is clear that if the work of the Executive
Board is hampered or interfered with by an unreasonable Con-
ference, and if its most important decisions are to suffer con-
stant revision or reversal by the senior body, the Organization
will not operate either efficiently or effectively. There is,
however, such a zultitude of functions which the Organization
fust perform, many of which are of an emergency pature and |
which, for reasons of efficiency, should be perforned by the
¥recutive Board, particularly in view of the fact that the
Conference will normally only ‘sit once & year, that there is
a ressonable hope that the Executive Board will of necessity
be given the free hand which it requires to oarry out its
functions expeditiously.

®xcept as otherwise provided, decisions of the
Conference will be taken by & majority of the Members present
end voting. There are certain cases, however, where the
decision was deemed important enough that a two-thirds majority
requirement was specified. These are listed in Annex A.
To a certain degree a two-thirds majority provislon replaces A
the weighted-voting method which, as indicated adbove, proved
unacceptable to the vast majoritye.

. The Conference shall elect itz president and other
officers each year. It will meet once a year at the seat of

the Organization, which is yet to be determined. The Executive
Cormittee of the Interim Commission has been assigned the task
of making studies on poscible sites for a permanent headquarters,
and to make recczmendation to the first session of the Con~
ference which shall decide the location of the headguarters.
There was no clear concensus of opinion at Eavana on this qQues-

_ tion. It is known that the United Btates Delegation favours

a site in the United States but not at Lake Success. Other
possible sites mentioned are Geneva, Brussels, lLondon and 0slo.
There may also be special sessions convokxed at the request of
the Executive Board or of one-third of the Mexmbers.
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It will have been noted that the vast majority of the
functions to be performed pursuant to the provisions of the
Charter are in most cases attributed to the Organtzation.

Under Article 77 these functions and powers which are attributed
to the Organization-are vested in the Confererce., As mentioned
above, the Conference is empowered under the Charter to assign

‘to the Executive Board any power or duty it so decides except

such specific powers and duties as are expressly conferre

or imposed upon the Conference by the Charter. A list of the
pajor powers and duties which are specifically imposed upon
the Conference and which, thersfore, it may not delegate to
the Exscutive Board, is given in Annex B. '

The detailed delegation of powers and functions by the
fonference to the Executive Board and Commissions of the Organization
is to be studied by the Interinm Executive Comnittee which will .
make appropriate recommendations to ths First Seasion of the
Conference. This is one of the ixportant first tasks which the
x:ecutize Coxxmittee will face at its first meeting next August.

Article 77 specifically attributes to the Conference
(this is an example of a power which may not be delegated to the
Executive Board) the power to waive by a two-thirds majority of
the votes cast an obligation imposed upon a Member by the Charter.
This is a very important power which will not be used except in
exceptional circumstances. A two-thirds majority will not, in
a2ll probability, be easily obtained. The use of the term "votes
cast™, instead of such term as "present and voting®, permits the
use of telegraphic or postal vote in cases of urgencye.

"“éhis Article, in addition, lists other specific powers
and duties of the Conference,. the main ones of which are:

Paragraph 4 provides that the Conference may

prepare or sponsor agreements with respectto

any matter within the scope of the Charter and, by

a two-thirds majority, recommend such agreements

for acceptance. An inter-governmental agreement

directed at the avoidance of doudble taxation .

would be an example. A two-thirds majority of -
the Conference will be required, however, before -

such an agreement can be given the moral strength

izmplied in a "recommendation™ by the Organization.

Under paragraph 6 the Conference shall approve the
budget of the Organization and shall apportion
the expenditures of the Organization among the
members.

It was on a proviso to this paragraph in the Geneva
draft of the Charter that the Canadian Delegation
had filed its only reservation at Geneva (Geneva
draft, Article 74). The proviso in paragraph 6

of the Geneva draft stated that no Member shall bes
required to contribute more than one-third of the
total of the expenditures of the Organization with-
out its consent. Only the contribution of the
United States would be affected by such a proviso.
The Canadian Delegation had opposed and reserved
-4ts position on this proviso at Gensva because its
application by the United States would have msant

a higher per capita contribution an the part of
Canadians as compared to ths per capita contribution
of the United States. The Canadian Delegation
persisted in its opposition to this proviso so
that at Havana, largely as a result of informal
discussions with the United States Delegation,
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the proviso was not inserted in the final
text. An additional sentence, howsver, was
added, providing that if a maximm limit is
established on the contribution of a single
Mspber, with respect to the budget of the
United Rations, such limit shall also be
applied with respect to contributions to

the Organization.. The net result, therefore,
is that future dedbate on the question of a
zaximum limit on the contridution of any ocoun-
try will be centralized in the proper body of
‘the United Rations Organization.

-

SECTION C - THE EXECUTIVE BOARD
Article 78 = Composition of the Executive
Board

Article 79 - Voting )

dArticle 80 - Sessions, Rules of Procedure and
Officers

Article 81 - Powers and Duties

The Bxecutive Board of the Organization will consist
of eighteen Members of the Organization elected by the Conference
for a term of three years by & two-thirds majority of the Mem-
bers present and voting.

Canada, -a8 a gountry of “ohief -economic importance®,
4s assured of a permanent seat on the Executive Board.

The Xxecutive Board will dbe responsidble for the
execution of the policies of the Organization. It will exercise
the powers and perform the duties assigned to it by the
Conference pursuant to the provisions of Article 77, paragraph
2, which read as follows:

*The Conference may, by a vote of a majority of the
Menmbers, assign to the Executive Board any power or
duty of the Organization except such specific powers
and duties as are expressiy conferred or imposed upon
the Conference by this Charter®.

It will be noted that the assigment of any power or duty to the
Executive Board needs the approval of & majority of the Memdbers
of the Organization rather than a majority of the Memders present

4 voting as was implied in the Geneva éraft. While it n&ghf
appear tﬁt the required majority may be slightly more difficult
to odbtain, there will not in practice result any greater A4iffi-
culty in odtaining the approval of the Conference dbefore a power
or duty can be assigned to the Board since it oan be expected
that on any important vote the number of Members “"present and
voting" would in fact be the sames as the number of Members of
the Organization. »

There were attexpts at Havana to weaken the Executive
Board by making the assignment of powers and duties to it sub-
ject to the approval of the two-thirds of the Members of the
Organization. A number of other proposals which would have had
a sinmilar effect were made particularly by smaller countries.
The Canadian Delegation strenucusly opposed any proposal which
tended to weaken the powers of the Board. It is safe to say that

4f such proposals had found favour any hope of an sfficient
- and effective Organization would have been lost.
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It is safe to state that the vast majority of .
the "functions of the Organization®™ will, in the first instance
at least, be performed by the Executive Board. The Executive
Board will asaign tasks to the Commissions and will supervise
their activities. The fupctions or general terms of reference
of Commissions, on the other hand, will be determined by the
Conference. The Cormissions will report to the Board, which
will take such action upon their recommendations as it may
deem appropriate.

The Board is empowered to maske recommendations to
the Conference or to inter-govermmental organizations on any
subject within the scope of the Charter. The power of the
Executive Board to make recommendations to Members is one
of the powsrs which will have to dbe attributed to the Board
by the Conference., In what cases and to what extent these -
recoxmendations may be made has yet to dbe determined; as dis-
cussed above (Article 77), this question is to be studied by
the Exscutive Coxmittee of the Interim Commission, which will
make appropriate recommendations to the first meeting of the

* Conference. There are, however, a number of cases, in addition
to those mentioned above, where certain specific powers and
duties are expressly conferred upon the Executive Board under
:g; prgvisions of the Charter. The full list is given in

8X G

REach Member of the Exscutive Board will have one
vote and in all cases its decisions and determinations will
be made by simple majority of the votes cast. The use of the
term "votes cast™ will permit telegraphic or postal votirg :
when the Board is not in session. The Board will meet as neces-
sary. Its Chairman and other officers will be elected each
year. The Chairman may participate without the right to vote
in the deliberations of the Conference. »

Any Member of the Organization which is not'a
Member of the Board shall be invited to participate in the
discussions by the Board of any matter of particular and sub-
stantial concern-to that Member. For such purposes the Member
“shall have all rights except the right to vote. .

’ The question of the ¢ osition._of the Executive
‘Board was one of ths most dirﬂc%t Issues which faced the
Havana Conferencs as far as the organizational provisions of
the Charter are concerned. As was discussed above, this ques-
tion was closely related to the method of voting in the Con-
ference. It was only after a great number of formal, and as
many informal, meetings on this issue that a compromise accept-
able to all concernsd was found. '

Although this compromise was reached outside of the
Co-ordinating Committee mentioned in the Introduction to this
Report, it had to be tied to the "over-all compromise™ reached

by that Cozmittee in order to give it the degree of “"acceptability”

necessary for gensral support. The major groups of countries
between which there were serious conflicts of interssts were
as follows: ,

{1) The countries of "chief eccnomic importance” which
insisted on a permanent seat on the Boart_l.

These countries were: the United States, the United
Kingdom, France, Benelux and Canada. After the prin-
ciple of weighted voting in the Conference had been
lost it becams essential, and the Canadian Delegation
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was adamant in its position, that provision
be made for permanent seats. .

(2) Countries like India and China, with a very
large population and potential economic im-
portance, desired to be included in the same :
group as countries of “chief economic importance”.
The final agreement reached provided for the
U.5.S.R. in this group if and when it joins the
Organization.

(3) All other countries which could not hope to fall
under (1) or (2) above were naturally opposed to
any permanent seats. The vast majority, therefore,
favoured what they called the ®democratic™ method
of open elections for the full eighteen seats with
a provision to permit the irmediate re-slection
of a certain number, generally 7, )

Australia was perhaps the most vocal of this
majority group. Other groups of oountries, such
as the lLatin American and those of the Arad League,
dnsisted that, if there were any permanent seais,
they should be assured a nuxber of seats depending
on the number of Mexmbers their group would have in
the Organization. ‘

(4) In sddition, the Tollowing two dasic criteris were
generally accepted and permsated all the discussions.
Firstly, that the Board be representative of the
broad geographical areas to which the Mexbers dbelong,
and, secondly, that the Board be representative of
the different types of sconcmies or degrees of .
economic development to de Tound within the Member-
ship of the Organization. . .

It will be remembered that et Gensva the probdlem
of how the Board should be elected was not solved. The Geneva
draft contained three alternatives. The dasic issue as far
as Canada was concernsd withmes whether or mot there ‘should be
so-called permanent seats on the Board assigned to countries
of chief ecopomic importance and, if so, how many.- The lines
4n this debate were drawn spproximately on the saxze basis as
thome referred to above on the related issue of voting in the
Cornference. There were some countries, however, who, although
they favoured the principle of one state - one vote, were ready
to accept the assigmment of a pumber of permanent seats, the
pumber ranging from three to six. . g

The Canadian Delegation held out for the assign-
ment of eight permanent seats. As stated adbove, the majority
of countries, in the imitial stages of the lengihy debate,
favoured the principle of free election with a provision per-
mitting re-election of any Member.

Article 78, as Tinally established and accepted as
part of the "over-all scoxmpromise”, provides that at intervals
of three years the Conference will determine, by a two-thirds
majority of the Merbers present and voting, the eight msmbers
of chief economic importance, in the determination of which
particular regard will be paid to their shares in international
trade. The Members so determined are then appointed Mexbers
of the Executive Board. There is no doudt, and it was accepted
as a matter of fact at Eavana, that Canada falls within this
category. We are therefore assured of a permanent seat on the

Executive Board. .. o
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The other ten Members of the Board will be elected
from among the remaining Members of the Organization dy the

Conference by a two-thirds majority of the Members present
and voting.

The provisions of Annex L, which lays down the rules
to be applied at the time of the election of the Members of
the First Executive Board, establishes a precedent concerning
the method under which future elections will be held.

The provisions of this Annex confirm the fact that
Canada is assured of a permanent seat. The Annex specifies
that the two countries in the Western Hemisphere with the
largest external trade (United States and Canada) will be
selected in order to comply with the provisions of sub-para-
graph 3(a) of Article 78, that is, will be considered as
countries of “chief economic, importance®, It will be noted
that the Annex provides that six seats on the first Board
shall be filled by Member countries of the Western Hemisphere.
Assuning, the almost full participation of the Latin American
countries, that group, for purposes of the First Board, is
thus allocated four ssats. There are provisions governing
the number of ssats to be allocated, varying with the number
of Memders in that group.

8imilarly, Annsx L establishes a precedent for the de-

termination of the other six countries of "chief sconomic
importance™ by specifying that for purposes of electing the
. First Board the three countries of Western Europe with the
largest external trade, that i1s, the-United Kingdom, ¥rancs

and the Benelux Customs Union, will be assured permanent seats.
In the same way, the Annex provides that the three Members with
the largest populations, namely, China, India and the U.S.S.R.,
will be given permanent seats and therefore considered as
countries of chief economic importance.

Finally, the Annex provides that any seat left vacant

{(for example, the seat reserved for the U.S.S.R. or any seat

or seats left vacant as a result of scme Latin-American coun-
tries not joining the Organization) will not de filled unless
‘the Conference so decides by a two-thirds majority. It is not
clear what country would be the eighth state of chief economic
importance in the probadle event that the U.S.S.R. will not
Join the Organization. There is some reason to believe that
Italy might qualify for this seat.. ’

SECTION D - THE COMMTISSIONS

* Article 82%- Establishment and Functions -
‘Article 83 - Composition and Rules of Procedure

The Havana Charter does not provide for any specific
commission. It merely provides that the Conference will
establish such commissions as may be required for the per-
formance of the functions of the Organization. These Commissions
will have the functions or general terms of referesnce assigned
to them by the Conference. They will be under the supervision
of the Executive Board, to which they will report, and their
rules of procedures will be subject to approval by the Board.

The Charter empowers the Board to take such action upon the
recommendations of the Commissions as it may deem appropriate.

X Yor a discussion on the Tariff Committee which was provided
for under Article 8l of the Geneva Draft Charter but is not
80 provided for in the Havana Charter, see the reference to
Article 17 of the Havana Charter in this Report.
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Although Commissions were not specifically named
4n the Charter, it is expected that the functions of the
Organization in certain fields are s0 numerous and will
* -pequire such constant and detailed work that the need for
) the establishment of Cormissions in those fields is almost
o ’ certain to impose itself. This will in all probability be
: \ true as regards the following: Comzercial Policy, Inter-
govermmental Coxmodity Agreements, Restrictive Business
- Practices, and Economic Dsvelopment. It can be expected
. that these Coxzmissions will be of a permanent nature. Nothing
. in the Charter, however, precludes the establishment of ad
- hoc Cozmissions where the Conference deems it necessary. 7The
feeling at Havana was that the number of Commissions should

R be held to a minimum, and the practical difficulty of en-
. 1isting persons of the required calibre to serve on these
oS Cozmissions was recognized as an inherent deterrent to any

tendency to the contrary.

The eppointment of the mexbers of the Coxmissions will
be made by the Executive Board unless the Conference decides
otherwise. The actual pumber of members, which normally must
. not exceed seven, shall be deteramined by the Conference. It
4s understood that members of Commissions, and particularly
the Cbairman which each Commission will elect, will be inter-

R nationally recognized experts in the general Tield of parti-
8 ocular gspects of the work of the Cozxmission to which they are

S named. 4As was stated above, this was recognized as a prac-
e tical difficulty and the Charter permits enlisting the ser- .
“ vices of such xmen either on a permanent or on a temporary basis.

The responsibilities of these persons ghall be exclusively inter-
pational in character. The Chairman of each Cammission is given

';" : the right to participate in the deliberations of the Conference’
L end of the Executive Board but will not have the right to votee.
o G The Conference and the Executive Board will teke steps to

. 4nsure the avoidance of fuplication in the work of the Com=
e, missions and that of other organizations; arrangements may be
ol - made for representatives of the United Nations and of other
.. inter-governmental srganizations to participate in the work -
ot of the Coxmission. . .

" As 4n the oase of the Executive Board, the allocation
. of Tunctions, powers and duties has yet to be determined by
C . the Conference upon recoxmsndations to be submitted to it by
: the Xxecutive Caxmittes of the Interim Cozmission.

- - -

§ECTION X - THE DIRPCTOR-GENERAL AND BTAYF

Articlo 84 -~ The Director-aencral

L ‘ ATtiole 85 - The Btaff

-t : The chief adiinistrative officer of the Organization -

-t will be the Director-General. He will bde appointed by the Con-
ference upon the reccxmendation of the Board. His powers,

L duties, conditions of service and terms of office will be de-

. fined by regulations approved by the Conferensce.

4

: - The Dirsctor-General will de subject to the general
s, supervision of the Board but will present to the Conference an.
. - annual report on the work of the Organization and the annu=xl

Tevs budget estimates and fipancial statements of the Organization.
It can be expected that, in view of the fact that the Conference
- will pormally meet only once a year and because the Board will
. be allocated the bulk of the current operating functions, of the
L Organization, most of the contacts between the Director=General
‘o and the Organization will be channelled through the Board, its
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chéiman and whatever body is set up to perform the functions
of the Board when this dbody is not in session. :

The Charter authorizes the Director or his re-
presentative to participate without the right to vote in the
meestings of any of the organs of the Organization.

The appointment of the Staff, including Deputy

. Directors-General, is left to the Director-General, subject to

ecertain regulations and the fulfillment of certain conditions.
In the appointment of Deputy Directors-General

‘the Director-General shall first consult and obtain the agree-

ment of the Executive Board. It 1s expected that the Deputy
Directors-Gensral will be men of very high calibre appointed
by the Dirsctor-Gensral to specific fields of activities under
the Charter. The coriginal intention as contained in the London
draft of a Charter was that the Deputy Directors-General would
be Chairmen of the Commissions. -This concept was dropped be-
cause it was thought that it was advisable to psrmit greater
flexibility.

The Director-Gensral will also appoint the Staff

or Secrstariat of the Organization and shall fix the duties

and conditions of service in accordance with regulations approved

. by the Conference.

The Charter provides that the selection of the
Starf, including the appointment of Deputy Directors-General,
will be made as far as possible on & wide geographical basis
and with due regard to the various types of economy represented -
by Member countries. This provision was insisted upon particularly

" by the Latin-Amsrican countries who claimed that in the appoint-

ment of the staff of the United Nations insufficient attention
had been paid to the geographical factor. . -

The paramount comsideration, however, in the selec- .
tion of both the Deputy Directors-Gensral and the Staff will be
the necessity of securing the highest standards of efficiency,
competence, impartiality and integrity.

The Charter further provides that as regards the
conditions of service, such as those governing qualifications,
salaries, tenurs and retirement, there shall be as much uni-
formity as possible between the Staff of the International Trade
Organization and the Secretariat of the United Natlons and of
other Specialized Agencles. ’ . -

The Havana Conference 11:;sisted that the Director-

‘Gensral should be a man of international ‘reputation in the

major fields covered by the Charter. It was recognized that
such a person would not be easily found. Ko names were men-
tioned in the open meetings but there is no doubt that various
possible candidates were discussed behind the scenes.’ It was
generally recognized that much will depend, particularly in the

~ first years, on the competence and judgment of the man.chosen

for the Jjob.
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" BECTION ¥ - OTHER ORGANIZATIORAL
zgog_s_mns

Article 86 «~ Rslations with the United Nations

Artiocle 87 = Relations with other Organizations

Article 88 - International Character of the Responsibilities
of the Director-General, Btaff and Memders
of Cormissions

Article 8% = International Legal Btatus of the

: Organization

Article 90 - 8tatus of the-Organization in the Territory
of Menmbers

Artiocle 91 - Oontridbutions

By far the most controversial issue in this Bection of
the Charter was the gquestion of whether "an economic measure
taken by a Member directly in connection with a political matter®
was to be subject to the provisions of the Charter (Article 86,
paragraph 3). -

There were no other mjor 1uuos.rin this Bection and
the Geneva text of the Articles enumerated adove was adopted with
only minor changes. )

%icle 86 - Relations with the United Rations. This 4is a new
t. e, aragraphs 2 replace paragraph 1 of Article
B84, and sub-paragraph {c) or article $4, of the Gensva draft.

Paragraph 3 is entirely new and deals with the function of the
Organization concerning "essentially political matters©,

It sas thought advisable to group 4nto a single
Article all provisions concerning relations with the United
Nations wherever the guestion of proper allocation of respon=-
;gmti as between the Organization and the United Bations was
olved. ’

Paragraph 1 provides, pursuant to the provisions
of the United Nations Charter {Article 57), that the Organi-
zation will be drought into relationship with the United Nations
Organization as one of the specialized agencies of the United
Nations as soon as practicable after coming into being. The
International Trade Organization will thus become another link
in the network of agencies such as the International Monetary
Fund, the International Bank for Reconstruction and Development,
the Yood and Agriculture Organization, and the International
Labour Organization, all of which, scccrding to the United &
Rations hierarchy, fall under the XEconomioc and Bocial Council.

This relationship will be effected by agreemsnt
approved by the Conference. The task of preparing such an agree-
zment has been delegated to the Executive Committee of the Interim
Corxmission. The only specific provisions which the Charter con-
tains concerning this agreement are that it ®"shall, subject to
the provisions of Chapter VII of the Charter, provide for effect-
ive co-operation and the avoidance of unnecessary duplication
in the activities of these organizations, and for co-operation
in furthering the maintenance or restoration of international
peace and security®.

X It was the Bconomic and SBocial Council which, at its First
Session, formally resolved on February 18, 1946, to call a
United Nations Confersnce on Trade and Employment. At the same
time the Council oonstituted a Preparatory Committee to ela-
borate a draft charter for the proposed world conference.




The need for co-operation and co-ordination of
activities was fully recognized by the Havana Conference.
Discussions could not without detailed documentation cover
‘the full field and the detailed mechanics of such co-ordination
4n all its ramifications. A somswhat more detailed discussion
did take place, however, in debates on Article 39 which deals,
among other matters, with the collection of international trade
 atatistics. A representative of the Statistical Office of the
United Nations took part in these discussions. It was recog-
nized that co-ordination in this field should be directed to
obtaining greater uniformity and- to the applicability of inter-

pational trade statistics to the general pattern of international

statistics. The need to avoid duplication of demands for sta-
tistical information made on countries by the various agencies
of the United Nations was also stressed.

This agreement of relationship will be framed in
consultation (initielly at the Secretarial level) with the
Pconomic and Social Council and will be subject to approval by
the General Assembly of the United Nations to which the Coun-
cil will submit the agreement. It is expected that the agree-
ment, subject to the required changes, will follow closely the
precedents set in other such agreements entered into by the
other specialized agenciles. .

Paragraph 3 of this Article is independent in its
operation. It contains provisions concerning the applicability
of the provisions of the Charter to “any measures taken by a
Member directly in connection with a political matter brought
before the United Nations®.

The controversy which arcse over this Article was
as to whether such “sconomic measures™ (i.e. an import embargo)

were to be subject to the provisions of the Charter. Basically,
the principle involved was the degrese to which the International

Trade Organization could enter into or make decisions, directly
or indirectly, on matters of an essentially political nature
when dealing with economic measures which are connected with

such political matters. There were in fact, however, two actual

cases in the minds of participants at the Conference, namely,
the India-South Africa and the Arab-Jewish disputes. Through
the medium of informal and behind-the-scenes discussions 1t
was possible to hold down to a minirum the open clashes which
a plenary discussion on these issues would have provoked; 1t
was not possible, however, to suppress completely reference to
these two cases.

The delegations directly concerned were South Africa
on one side and delegations of the Arab League countries and

India on the other. The present text of the Charter was estab-
1ished on the basis of a vote which went overwhelmingly in favour

of the present provisions. The Upnited Kingdom Delegation was
strong in its support of the provisions as they were adopted.
The South African Delegation, acting on direct instructions

fronm its Govermment, formally reserved its position on Paragraph

and on the interpretative notes to it during the final plenary
meesting of the Conference.

In effect the Charter now provides as a baslc prin-~
ciple that the Organization should not attempt to take action
which would involve passing judgment in any way on essentially
political matters. Pursuant to this principle and in order to

avoid conflict of responsibility between the United Nations and

the Organization with respect to such matters, the Charter
stipulates that any measures taken by a Member directly in
connection with a political matter brought before the United
Nations will not be subject to the provisions of the Charter.

.

112




s

TR e T

.
»

L SR T e e T B

-9 -

This provision covers measures maintained by a Menm-
ber even though another Member has brought the perticulaer
political matter before the United Nations so long as the

. measure was taken directly in connection with the matter.

It was also agreed that such a measure, as well as the poli-
tical matter with which it was directly connected, should
renain within the jurisdiction of the United Rations and not
within that of the International Trade Organization.

As regards the two oases mentioned abdove, the
resent provisions mean that the economic measures teken by
Endia against South Africa andiany Arad boycott on Jewish
goods are excepted from and not subject to the provisions
of the Chartex,

In the debates on this question, the Havana Con-
ference held that the irportant considerations were: (1) to
maintain the Jurisdiction of the United Kations over poli-
tical metters and over economic measures o0f the sort pentioned
adove which are "taken directly in connection with™ such a
political matter, (2) that nothing in the Charter should pre-
Judice the freedom of-action of the United Ketions to settle
such matters and t0 take steps to deal with such economic
measures in accordance with the provisions of the Charter of
the United Rations if they see it to do so and, (3) that the
International Trade Organization should not decome involved
in essentially political issues. : .

The responsibility Tor making a determination as to
whether a measure {s in fact taken directly in connection with
2 political matter brought before the United Nations rests
with the International Trade Organization. JIf, however, poli-
tical issues dbeyond the competence of the Organization are in-
volved in making such & determination, the action will be deemed
to fall within the scope of the United Hations.

Moreover, if a Member, which has no dirsct politicel
concern in a matter brought before the United Nations as des-
cribed adove (and consequently excepted from the I.T.0. Charter),
considers that a measure taken directly in connection therewith
constitutes a nullification or irmpairment of a benefit accruing
to it under the Charter, he may heave recourse to the procedures
provided for in Chapter VIII under the provisions of which a
settlement can be reached.

Paragraph 4, like paragraph 3, is independent in its
operation. It provides that any action taken by a Member 4in

* pursuance of its obligation under the United Nations Charter

for the maintenance or restoration of international psace and
security will not be deemed t0 conflict with the provisions of
the I.T.0. Charter. It is urnder the provisions of this paragraph
that the Internationel.Trade Organization could impose economic
sanctions against one or more of its Members if requested to do
80 by the United Nations. ‘

Article 87 - Relations with other Orfanizations. Whereas the
agreenent of relationship mentioned in Article 86 is to be es-~
tablished in consultation with the Economic and Social Council
for its presentation to the Genersl Assembly, the arrangements
betwesn the Internationa) Trade Orianization and other inter-
govermmentalX and non-governmental® organisations is left to the

- & Bee Annex D.
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I.T7.0. itself. It will be noted that a differentiation is
made between governmental and non-govermental Qrsanizations.

The Charter provides that arrangements will be entered
into by the I.T.O. with other inter-governmental organizations
which have related responsibilities. ' i

v Such arrangements will provide for effective co-
operation and the avoidance of unnecessary duplication. To
this end arrangements may be entered into for joint committees
and reciprocal representations at meetings. Furthermore, under
Article 63 of the United Nations Charter the United Nations may
make recommendations, as discussed in the previous Article, for
the cz-ordination of the policies and activities of the specialized
agencies.

A good example of the need for co-operaticn and co-
ordination concerns the functions of the International Trade
Organization in the field of Economic Development and Reconstruc-
tion with which a number of United Kations bodies are concerned.
In view of the desire and need to prevent unnecessary duplica-
tion in such activities, the particular question as to how the
International Trade Organization can most effectively carry out
its function in that field has been referred to the Executive
Committee of the Interim Commission for special study and report
to the first anmual Conference of the I.T.0. Another example
of the necessity for co-operation which in this case is speci-
fically mentioned in the Charter is the provision concerning the
relationship between the International Trade Organization and the
Food and Agriculture Organization covered by Article 67 (Relations
with Inter-Governmental Organizations in Chapter VI, dealing with
Comuodity Agreements) which sets down some of the procedures for
co-operation between the two organizations.

The Charter also provides that if it is deemed desirable
the Organization may incorporate other inter-governnmental organi-
zations. Members of the Organization undertake, in conformity
with their internmational ohligations, to take the action necessary
to give effect to any such agreement. An example of possible
incorporation would be the International Customs Tariffs Bureau
(Brussels) of which Canada is a member.

Alternatively the Organization miy arrange for the
transfer to itself of all or part of the functions of other
inter-governmental organizations, or to simply bring such organi-
zations under its supervision or authority. Such agreements may
be entered into by the Director-General subject to the approval
‘of the Conference. » -

Paragraph 2 permits the Organization to make suitable
arrangements for consultation and co-operation with non-govern-
mental organizations concerned with matters within the scope
of the Charter. :

As stated above, all the preparatory work involved in
the preparation of the following agreenments and arrangements
have been delegated to the Executive Committee of the Interim
Commission: (1? the agreement of relationship with the United
Rations; (2) the preparation of documents and recommendations
concerning relationship with inter-governmsantal organizations;
and (3) the preparation of recommendations.concerning arrange-
ments with non-governmental organizations. The Executive Com-
mittee is charged with making recommendations and submitting the
necessary documents to the first regular annual Conference of
I.T.0., There exist of course precedents by which the Executive
Committee will be guided in this work.
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Article 88 - International Character of the Responsibilities
of the rector nera Sta an embers of Co ssions.

L. This Article merely provides that the reaponsISIIIties of the
Director-General, members of Cormissions and of the Staff (in-
cluding Deputy Dirsctors-General) will be exclusively inter-
pational in character. These persons shall not seek nor re-
ceive instructions from any goverament or from any other author-
ity external to the Organization. 8imilarly, the Members of
the Organizations must respect the international character of
the responsibilities of those persons and will not seek to
influence them in the discharge of their dutles.

_Article 89 - International legal“S8tatus of the Or anization.
ﬁ_ e ﬁrga.nIzation will have IegEI personaﬂty 2nd will en}oy
such legal capacity as may be necessary for the exercise of its
functions.

ticle 90 - Btatus of the Organization in the Territory of
ﬁembers. This Article nerer restates and Eoses upon the
Yeobers of the Organization sompliance with the provisions of
Articles 88 and 89 above.

The function of preparing the Annex to the General Con-
vention on Privileges and Imunities of the Specialized Agencies
has been delegated to the Executive Caxmittee of the Interim
Cormission which will prepare this Annex with a view to Tre-
commendation by the Economic and Social Council to the first
annual Conference of the Organization.

v
-

Article 91 - Contridbutions. This Article merely provides that
eech Neober will contribute promptly to the Organization its
apportioned share (pursuant to Articlé 77, paragraph 6) of the
expenditures of the Organizationm.

A Mexdber will automatically lose its right to vote in
the organs of the Organization if it is in arrears to the ex-
tent of the amount of contributions due from it in respect of
the preceding two complete years. Provision is made, however,
that the Conference may by simple majority permit such a Member
10 vote if it is satisfied that the failure to pay is due
40 circumstances beyond the csontrol of the Member.,

CHAPTER VIIT - SETTLEMFNT OF DIFFERENCES

Article 92 - Reliance on the Procedures of the Charter
Article 83 - Consultation and Arbitration
Article 94 - Reference to the Executive Board
y Article 95 « Reference to the Conference ’
Article 96 - Reference to the International Court -
of Justice :
Article $7 - Misocellansous Provisions

. Annex ¥ - Special Amendment of Chapter VIIT .
Resolution - Concerning Relation of I.T.0. and the
International Court of Justice

Chapter VIII deals with the procedure to be followed in
the settlement of differences among Members and between Members
of the Organization arising cut of the operation of the Charter.

- Like the concept of an International Trade Organizatioh,
the prooedure which this Chapter establishes is an entirely new
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departure in that it provides for the co-operative settle-
msnt of differences in the economic and commercial field when
direct consultations between Members have failed. It is not
surprising, therefore, that, in discussions {n this hitherto
unexplored field, there should have been some groping as well
as clashes between different attitudes and concepts concern-
ing the nature of such procedures.

The attitude of delegations at Havana on the

major issues which arose reflected in large measure the type
of legal training and background of delegates and, consequent-
ly, their concept of law. In other words, the various delegates
were accustomed to different systems of jurisprudence involving
differing concepts of law not only different in detail but
frequently in principle. Thus, certain delegates who were
accustomed to, or trained in, French law had difficulty in

following and accepting the attitude of other delegates who
had been trained in Anglo-Saxon law, which is made up in such
‘large measure of Common Law. This consideration was also evi-
dent in the attitude which various representatives had towards
the pnature of Chapter VIII. Certain delegations considered it
as essentially Jjudicial in nature and had constantly in mind
parallels with existing judicial procedures. This was parti-
cularly true, as was to be expected, of certain representatives
who had received training or were engaged in some field of
international law, Other delegations, including the Canadian
Delegation, although recognizing that the Chapter undoubtedly
had certain legal characteristics, particularly from a procedural
point of view, considered it to be essentially non-legal in the
sense that its prime purpose was to provide for the settlement
of disputes in the highly technical field of economics, finance
and comerce. As discussion progressed, -that attitude became
predominant, ’ :

By far the main issue which faced the Havana Con-
ference in its formulation of the provisions of this Chapter
concerned the extent of the field of cases which should be re-
viewable by the International Court of Justice (I.C.J.) and the
closely related question of the type of review of the decisions
of the Organization by the Intermational Court, i.e., whether
the decisions of the Court on matters referred to it by I.T.O.
should have the nature of an advisory opinion or of a judgment.
This question is dealt with under Article 96 below.

A second issue which reflected the different con-
cepts of law was the extent..to which the procedurss of the
Chapter should be detailed or "codified"™. As stated above, no
precedent existed in this field from which the Havana Conference
could benefit. It soon becams clear, however, that the con-
census of opinion at Havana favoured a more detailed elaboration
(not necessarily a codification) of the provisions of this
Chapter in order to make it more precise than it appeared in
the Geneva draft. This course seemed to impose itself for the
following reasons:

(1) The Preparatory Committee at Geneva had found it
necessary to include a footnote to Chapter VIII
pointing out that only a limited tims had been de-
voted to the provisions of that Chapter and con-
sequently had recommended that it receive full
re-examination by the Havana Conference.

(2) The Geneva text of Chapter VIII was the result
- to some extent of an almost mechanical grouping
under that Chapter of various related provisions
which had been found in various articles of the
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(3) It was found that aiffering interpretations

"~ of the Geneva text were possible., This of
course prompted delegations to insist on a
clearer and #ore precise text, particularly
4n view of the fact that certain possible
interpretations, such as that relating to the
exact power of the Organization to recommend
sanctions, were totally unacceptable to cer-
tain delegations. :

8til11 another controversy which occupied a great deal
of time concerned the relationship of Chapter VIII and Chapter V
as regards recourse, in point of time, to the procedures of
Chapter VIII and those of Chapter V = Restrictive Business
Practices - Articles 47 and 48 (see above).

' Briefly the issue was as follows: The majority of dele-
gations, including the Canadian and United States Delegations, -
considered that Chapter VIII stood behind the whole Charter,

so to speak. In other words, that a Member could have recourse
to the procedures of Chapter VIII whenever it “oonsiders that

@ benefit accruing to it under the Charter is bdeing nullified

or impaired™ under the terms of sub-paragraphs (a), {b) or (c)
of Article §3. This view was opposed by the United Kingdom
Delegation which stood virtually alone with the Belgian Dele-
gation in maintaining that if the procedures of Chapter V were
initiated, the procedures provided for in that Chapter should

be exhausted before a Member could have recourse to Chapter VIII
under which it could obtain redress.

The issue was introduced by the following notification
40 other Committees of the Conference which was issued by
Committee VI shich had Chapter VIII under its terms of reference:

wThe Sizxth Cormittee has discussed the question
of the relationship between Chapter VIII and
other parts of the Charter. In the light of
4ts discussion the Coxmittee wishes to make
¥nown to other Cozmittees of the Conference
that, in its opinion, where an article of the
Charter other than those contained in Chapter VIII
establishes procedures for action by a Member or
by the Organization, action in accordance with
that procedure should precede that provided for
in Chapter VIII,

but shell not, unless it is so
specified aiy the rights o? Yembers under
Ehapter ViI%.
. As ocan be seen fruh the underlined portion, this noti-
fication assumed that recourse could be had dy a Member to Chap-
ter VIII at any time, unless specified otherwise in other parts
of the Charter. s"view xas finally adopted and was incor=

porated in the Final Report* of Committee IV (dealing with
Chapter V) in the following terms: _

*In the course of its discussions, the Comittee
(IV) had the benefit of a communication (quoted
above) from Cormittee VI setting forth the :
..opinions of that Coxmittee on the subject of
- Cbapter VIII in its general relation to other
parts of the Charter. Committee IV found that
the question was full of complexities and that

£ Tois Report, as well as those @f other Cormuittees and certain
sub-gormittees, was approved ia toto at a Plenary Session of the
Conference. They will have & very high evidential value for
purposes of future interpretation of the Charter.

17
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wit was difficult to foresee at this stage
- all implications of cases that may in prac-
tice arise.

*"However, Committee IV calls attention to the

fact that the procedures under Chapter V apply

to complaints directed against Members as

such. Therefore, the procedures set forth

in Chapter V cannot preclude resort by a Mem-

ber to the procedures under Chapter VEII
whenever 1t considers that there is nuIItfication

or airment of t nefits under the .
harter by another Member®,

. Another controversy, although not very serious, cen-
tered round the general question of the allocation of responsi-
bilities betwsen the Exscutive Board and the Conference. This
type of controversy, however, namely the degree of power to be
allocated to the Board under the provisions of the Charter, was
more serious in discussions on other parts of the Charter.

In spite of ths serious controversies which arose it
_ was felt that the text of Chapter VIIT which was finally esta-
blished constituted an acceptable compromise more likely to
work in practice. Furthermore, its provisions (e.g. Article 97,
paragraph 2, under which the Board and the Conference will
establish rules of procedure as may be nscessary) are designed
to permit of evolution and development in the light of experience
and the accumulation of case-law, .
The details of those issues and of others arising out of
discussions are dealt with below under the related articles.

___Article 92 - Reliance on the Procedures of the Charter, Article
92 1s a rearrangemsnt of the Geneva. text of ArtIqu_§E, paragraph
3, which has been divided into two paragraphs for purposes of
clarity and placed as the first Article of ths Chapter. Under
paragraph 1 of this Article

"Members undertake that they will not have re-

course, in relation to other Members and to the
Organization, to any procedure other than the
procedures envisaged in the Charter for com- ’
plaints and the settlement of differences arising
out of its operation®.

There existed at one stage of the discussion a strong
opinion that these provisions might conflict with the obliga-
 tions of States under Article 38 of the Statute of the Inter-
pnational Court of Justice. A number of States parties to the
Statute have deposited pursuant to Article 36 a Declaration
whereby they recognize as compulsory imso facto and without
special agresment, in relation to any other State accepting the
same obligation, the jurisdiction of the Court in all legal
disputes concerning certain specified fields of international
law, This problem of conflict did not concern Canzda in view
of the fact that our Declaration accepting the ?i?pulsory
jurisdiction of the Court contains an exception under which
parties to disputes may agree to have recourse to other modes
of settlemsnt. The problem, however, arose out of the fact
that other States had not made such a reservation and consequently
might not be free to limit themselves to the procedures of

(1] This reservation had also bsen made by Australia, France
India, Iran, Luxembourg, New Zealand, Netherlands, South
Africa, Turkey, the United Kingdom and the United States.
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Chapter VIII. After further study and the receipt of further
advice, however, the majority of delegations concluded that
no conflict existed. The insertion of the phrase “in rela-
tion to other Members and to the Organization”, added strength
t0 this conclusion. :

It should be noted that the provisions of Para-~
graph 1 limit recourse to the procedures of the Charter. There
ere in fact in other parts of the Charter procedures for com-
plaints and the settlement of disputes arising out of their
operation. TFor example, Article 21, sub-paragraph 5(4) pro-
vides a procedure for the settlement of a dispute which might
arise when a Mspber considers that another Member is apply-
ing restrictions (for balance of payments reasons) inconsistent-
ly with the relervant provisions of the Charter,

Paragraph 2 of Article 92 provides that Members
also undertake, without prejudice to any other international
agreezent (e.g. United Nations Charter), that they will mnot .
have recourse to unilateral measures of any kind contrary to
the provisions of this Charter. The term "unilateral economic
measures”™ replaces the term "unilateral sanctions™ which appeared
in the Geneva draft. As will be seen below under Article 95,
an attempt was made to avoid any reference, specific or im-
plied, to the word “sanction", .

’

Article 94 - Reference t0 the Executive Board. This Article
sets out in some deteil the third step the settlement of
differences, pamely, the reference of unsettled differences to
the Xxecutive Board.

This Article and Article 95 = Refersnce to the
Conference = represent the sort of slaboration of the text
which was referred to in the introductory paragraphs to this
review of Chapter VIII. The Geneva draft contained only one
Article (90) "Reference to the Organization™. In the process of
breaking down the Geneva Article into two Articles - Reference
to the Board, and Reference to the Conference - the gquestion
arose as to what the functions end powers of the Board were to
be. The issue was not very serious and the net result was
that the text which emerged gives to the Board somewhat wider
powers which are more clearly set out.

Any Mamber concerned may refer a dispute to the
Board. A case of mullification or impairment resulting from
(a) ("the existence of any other situation™) may come directly
to the Board since, for reasons given above, consultation, as
provided for in Article 83, may not dbe possible.

The Board will promptly investigate the matter to
decide whether any nullification or impairment within the ,
terms of Paragraph 1 of Article 83 in fact exists. The Executive
Board may, in the course of its investigation, consult with such
Memdbers, inter-governmental organizations or commissions of
the Organization‘ as it may deenm appropriate.

Having concluded its investigation, the Board
will teke such of the following steps as may be appropriate.
 As will be seen-later, the following procedure will also be
followed by the Conference when a case is brought before it:

1. Docj:de that the matter doss not call for any
action.

2. Recormmend further ccnsultation to the Members
concerned.

S. Refer the matter to arbitration upon terms as
may ‘be agreed upon between the Board and the
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Mesnmbers concerned.

The Board may feel that further dis-
cussions betwsen the Members or the sub-
mission of the matter to arbitration,
nig%t result in a satisfactory settle-
ment. .

. ) If the Board finds that the nmullification
: or impairment in fact exists and that it
results from a breach by a Member of an
obligation under the Charter, it may re-
" quest the Member concerned to take such
action as may be necessary to conform to
the provisions of the Charter.

Although the Board has no powsr of en-
forcemsnt in the event that a Member does
not accede to the Board's request, it can
be appreciated that such a request, by the
Executive Board of the Organization could
not dbe taken lightly by any Member.

5. In any nullification or impairment arising
under (b) or (c¢), the Board may make such
recomendations to Members as will best
assist the Members concerned and contridbute
to a satisfactory adjustment. .

It was made clear that this provision
does not empower the Board (or the Con-

. ference) to requirs a Member to suspend or
withdraw a measure which does not conflict
with the provisions of the Charter (such
as the use of a recognized exception in

accordance with the provisions of Article 45).

A new, although limited, power was granted the Executive
Board (paragraph 3) in that it can release the Member or Mem-
bers affected from obligations or the grant of concessions to
any other Member or Members under or pursuant to the Charter
in the case of an emsrgency and within specified limits. If
any Member or Members, however, in respect of which such obliga-
tions or concessions have been withdrawn, appsals the Board's
decision to the Conferencs, the release granted by the Board
cannot take effect.

The Board may at any time during its consideration of
any question brought to it refer the matter to the Conference.
This would cover, for example, the type of cases where the
Board feels that the issues ars of such importance or are 80
controversial that it belongs to the Conference (i.e., the
full membership of the Organization) to deal with it.

Article 95 ~ Reference to the Conference. Although all cases
of unsettled differences between Yembers must go through the
Eiecutive Board, such cases may be immediately referred to

the Conference before any or little investigation has been done;
for exampls, the Board may decide for various reasons that it
will pot investigate a dispute and consequently refers it
directly to the Conference.

On the other hand, the case night bave been fully in-
vestigated by the Board which might have

(1) taken action, e.g., released a Member from
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granting specified tariff concessions
to another Member; :

(2) nake a decision, &.g., reguested a Mem-
ber to conform to the provisions of the
Charter;

(3) make a recozmendation, e.g., recoxmended

to a Mexber tbat it grant new (tariff)

concessions to another Member as compensa-

tion.

}

In such cases any Member concerned may, within thirty days, re-
quest the Board to refer to the Conference for review any action,
decision or recommendation of the Board.

It 4s hoped that the Conference will not be saddled
with to0 many cases of disputes. It is boped also that most
cases will be settled through direct consultation detween Mem-
bers, and that those which are not so settled will be disposed
of by the Board - although there also exists the danger that
the Board may be overburdened and paralyzed administratively by
a Tlood of unsettled disputes. JIt is not possidle, of course
to foresee whether such hopes will be realized.

Nor is it possidble to envisage to what sxtent the Judg-
ment of the Conference will be impartial and based on factual
considerations = 1o doubt it will vary greatly with cases.
Experience at Havana revealed that countries which acted as a
*bloc” in insisting on certain provisions (such as exceptions)
will not necessarily act as a dbloc when it comes to the appli-
cation of such provisions. The fact remeins that zmch of the
successful operation of the Organization will depend on the
reasonableness of its Members in those two respects.

In carrying out its (original) investigation or in
making its review, the Conference will follow the proocedure
set down Tor the Executive Board. .

The next gquestion is the nature of the relief to be
granted when the Conference has determined that nullification or
impairment within the terms of paragraph 1 of Article 83. It
should de noted that the provisions of the Charter for the settle-~
ment of disputes by the release of Members from obligations or
the grant of soncessions {Paragraph S of Article 94, release
by the Board, and of Article 95, release by the Conference) re-
present the means of last resort to be used only when the nulli-
fication or impairment 13 “sufficiently serious”. It was realized
that this rather negative lpfroach {such as permitting the with-
drawal of a tariff reduction) might lead to serious aiffi-
culties, and, if adused, will constitute a retrograde step.
Hence it was provided in sudb-paragraph 2(e) of Article 84 (a
procedure to which both the Board and Conference must adhere),
that in the £irst place recommendations will be made to Members
"as will best assist the Members concerned and contridute to a
satisfactory adjustment™. This would permit a more positive
solution such as a recommendation to the “offending®™ Member to
compensate the "injured™ Member by granting the latter an appro-
priate concession rather than release the latter from an obliga-
tion towards the former.

As for the nature of ccmpensation to dbe authorized, it
was mafle clear that the relief to de granted xmst de eoranensa-
sbhould

tory and not punitive. The word “"appropriate®™ in the te
not be read fo provide for relief beyond compensation. XFurther-
more, the use of the term "Member or Members affected™ was meant
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to limit the number of Members to whom compensatory release
from obligations could be granted. This is evidence of the
general opposition, particularly on the part of delegations
from Arab Lsagus countries, to any use of "sanctions™ in this
connection by the Organization.

It would not appear, however, that even such "safe-
guards®™ against sanctions would completely preclude their use
by the Organization in certain circumstances. For example, the
flagrant disregard by a Member of an important obligation of
the Charter might be considered as nullification or impairment
of a bensfit accruing to all other Members(who are honouring
their obligation). In which case the Conference ¢ould, under
the terms of paragraph 3 of Article 85, authorize a "compensa-
tory"” release in favour of the "affected” (all) Members of the
Organization towards the "offending" Member.

A new concept of differentiating between nmullific-
ation or impairment under (a) on the one hand, and under (b)
or (c) on the other was introduced and accepted at Havana (see
Article 95 (3)). It was recognized that the first cause (breach
of obligation) of mullification or impairment was more serious
and consequently the provisions concerning its treatment allow
of somawhat broader relief although, strictly, such relief must
still be compensatory. There is no provision in this type of
case for "assistance™ towards a satisfactory adjustment between
the Members concerned.. . .

Paragraph 4 provides that when any Member or Members
40 in fact suspend the performance of any cbligation or the
grant of any concesaion to another Member, the latter Member is
then permitted to give notice of withdrawal within sixty days
after such action is taken, or if the International Court of
Justice has been requested for an opinion, after such opinion
is delivered. Withdrawal takes effect sixty days after notice
mzead of six months as providsd for in the general withdrawal
Article.

Article 98 - Reference to the International Court of Justice.
e f step which may be taken e procedure respect
the settlemsnt of differences is provided for in this Article

in the form of a request by the Organization for an adv
opinion (not a judgment) from the International Court of 3
T&s. as will be seen, was the main and most controversial issue
in this Chapter.

Paragraph 2 authorizes any Member whose interests
are prejudiced by a decision of the Conference under the Charter

(not only under Chapter VIII) to have such decision reviewed by

the International Court of Justice. BSuch review is limited,
however, to a reguest by the Organization for an advisory opin-
ion which, pursuant to the Statute, can only be given on legal
questions, such as the interpretation of the Charter.

It was made clear in official Reports of the Havana
Conference that a real interest of the Member must be adversely
affected before that Member can reguest the Conference to ask
the Court for an advisory opinion. This was insisted upon so
that a remote, thecretical or unsubstantial interest of a Menm-
ber in the decision in question would not be sufficient reason
to give a Mesmber the right to request an advisory opinion.

Paragraph 1 formally authorizes the Organization it-
self to request from the Court advisory opinions on legal gues-

tions arising within the scope of the nctititios of the Organi-

zation.
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The other provisions of Paragraphs 2 and 3 simply
serve to spell out the requirements as to the form and the
documentation and statements which must accompany, pursuant to
the Statute of the Court (Articles 65, 66), & request for an
advisory opinion. It will be noted that the Members sub--
stantially interested will be consulted in the preparation of
the statement.

-~ Paragraph 4 provides that pending the delivery of
the advisory opinion, the decision of the Conference shall

have full force ané effect. This was deemed necessary in

view of the length of time which may elapse before the advisory
opinion of the Court is delivered. Provision is made, however,
whereby the Conference will suspend the operation of its deci-
sion where in the view of the Conference damage difficult to
repair would otherwise be caused to a Member. B8uch suspension
would be decided upon by the Conference by simple majority.

Parugraph 5 provides that the Organization will con-
sider itself bound by the advisory opinion of the Court, and
that the decision (of the Conference) in question shall be
modified in accordance with the advisxyopinion.,

Yor purposes of clarity, the Resolution concerning the
relaution of the I.T.0. and the I, C.J. and Annex K providing, with-
in specified limits, for amendments 1o Chapter VIII by simple
majority, :are dealt with following the discussion of the main
difficulties and controversies which arose on the Court issue.
They both form an integral part, however, of the over-all conm-
promise which was reached on the provisions of Chapter VIII.

. As already stated the estadlishment of the provisions
of Article 96 as outlined above was by far the most important
and controversial issue in this Chapter. Broadly speaking,
4t copcerned the relation of the I.T.0O., its Members, and the

Iﬁc.a. .

. -The main participants in this many-sided controversy
were, on the one hand, the French Delegation, and, on the other,
the United Kingdom and United Btates Delegations. The issue
was sufficiently serious to cause those delegations to state in in-
formal ‘meetings that they would not be prepared to recomxzend
the Charter tp their govermaents if certain proposals, which
they fevoured or opposeid for different reasons, were either
inserted into -or omitted from this Chapter. '

} The position of delegations as a whole varied greatly
depending on the particuler point at issue. Briefly, they
ranged all the way from a very strict limitation on cases re-
viewable by means of an edvisory opinion by the Court, to the
view that practically any type of decision of the Organization
should dbe made subject to appeal to the International Court of -
Justice, and that the decision of the Court should have the
pature of a judgmsnt. The problem in fact was one of degree.

The following few paragraphs outline briefly the re-
levant provisions of the Statute of the Court, indicating, where
relevant, the particular points respecting which the major con-
f2licts of opinion arose and the reasons for such conflicts.

The Btatute provides two main proocedures, mnely, the
gement procedure and the advisory opinion procedure. It was
on the choice between these two procedures that the main con-
troversy existed. As will be seen below, the choice of pro-
cedure determined to a large degree the extent of the field of
cases which could be permitted to go dbefore the Court.
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l. Judgment Proceduré. A judgment is rendered on a conten-
tious case following an appeal made by States parties to the
Statute. This is the usual judicial procedure.

Since only States may be parties in cases before the Court
(Statute 34), the lnternational Trade Organization could not,
therefore, under this procedure, be a party before the Court
unless the Statute were amended. :

The jurisdiction of the Court comprises all cases which the
parties (States) refer to.it (Statute 36). :

The l‘fench Delegation, supported by many European and lLatin
Amsrican delegations, was particularly insistent that the Jjudg-
ment procedure should be adopted and provided for in the Charter.

In order to get around the practical difficulty arising from
the fact that organizations such as the International Trade
Organization cannot be parties in cases before the Court, the
French Delegation made a formal proposal suggesting the adop-
tion of a Resolution by the Havana Conference “expressing its
wish that the International Court of Justice should consider
whether its Statute could be amended so as to permit such pro-
cedure®”. This proposal was strenuously oppossd by the United
Kingdom, the United States, Canada and many other delegations.
It was finally abandoned, although reluctantly and only after
;nother resolution, mentioned below, was adopted by the Con-

erence.

The following may be listed as the chief reasons why the
grench proposal was opposed by certain delegations and supported
y others: :

(a) Assuming the Statute could have been amended to

permit the International Trade Organization to be
a party in a case before the Court (which is ex-
tremely doubtful), any Member could have brought

decision of the Organization and the Organi-
zation itself before the Court. This could have
resulted in a serious loss of control by the Inter-
national Trade Organization over matters within its
scope.

In fact, the consensus of opinion at Havana was '
closer to the other extrems, nemely, that the I.T.O.
should be sole master in its own house, that is, ’
that its decisions should be final.

(b) Any question, such as questions of economic fact
(e.g., whether a Member's balance of payments posi-
tion is such as to warrant the use of quantitative
restrictions, or whether a Member should be per- .
mitted to use QR's for economic development) would
have been appealable before the Court. This, for
obvious reasons, was perhaps the main reason why
the judgment procedure was unacceptable to many
important delegations. In fact, even the French
Delegation modified its original position in this
connection so that its revised proposal provided that
the only grounds for refersnce to the Court should be
legal considerations regarding competencs, action
ultra vires, or the interpretation of the Charter.

(¢) If the reguired amendment to the Statute of the Court
could not be implemented, the disadvantages outlined
above would have been even more serious. Members
could have, for example, brought their dispute before*
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the Court irregardless of the fact that the
Organization had pade a ruling on it. The
Court's iudsment (assuning the Court had admitted
the case) might have been contrary to that of
the Organization, perhaps sven contrary to the
provisions of the Charter. Xurthermore, the
Organization could not have been a party dbefore
.the Court when its decision was dbeing reviewed.
Yor obvious reasons, this situation could not

be permitted to Fevelop.

2. Advisory gfinion Procedure., This is the procedure which
had been provided for in the Geneva draft and which still remains
in the final text. ¢ .

Advisory opinion may de given on Jegel questions only
(Statute 65), It was because of this limitation that the
¥rench, Italian, Polish, Coloxbian and other delegations
opposed this procedure. - .

Turthermore, only bodies (such as the International Trade
Organization) may dbe authorized by the General Assembly of the
United Rations (United Rations Charter, Article 96) to regquest
Tor an sdvisory opinion from the Court.

This procedure, &s can be seen, limits cases to legal ques-
tions such as the interpretation of the Charter. ider this
procedure there is no “case™ in the legal sense; neither Mem-
bers nor the Organization can, therefore, be parties to such
“cases”, As outlinedabove, all that is required to be present-
ed to the Court is an exact statement of the question upon
which an advisory opinion is required, accompanied by all docu-
ments likely to throw light upon the guestion.

Trom the point of view of law, the Aifferences
between & judgment and an advisory opinjon delivered by the
Court ensues first and foremost from the degree of binding force
attaching respectively to them. A judgment is binding upon
the parties, whereas ocompliance with the terms of an médvisory
opinion is, as the name irmplies, optional. In this oconnection,
the provisions of the I.T.0. Charter (Article 96, paragraph 5)
zmake the advisory opinion dbinding upon the Organization. cme
delegations regearded this as a "legal heresy”. .

In practice, there has been little difference de-
tween a judgment and an advisory opinion. The experience of
the Permanent Court of International Justice shows that advisory
opinions have always exercised great influence and have carried
great weight; there is no instance in which the oconclusions of
such an advisory opinion have not in practioce been applied. In-
deed, the authority of an sdvisory opinion has always been such
that no question sutmitted to the Permanent Court for such an
opinion has ever subsequently come before it as the subject -
of contentious proceedings (judgment prooedure). This arises
from the fact that, as evidenced by the history of the Permanent
Court, advisory proceedings before the Court were provided with
the same procedural safeguards as were provided in contentious
cases. In the eyes of the Permanent Court both categories of
cases were equally important and they were dealt with on strict-
1y analogous lines, At the moment, it is not possible to state
positively that the International Court of Justice intends,
in this respect, to follow the practice of the Permanent Court
of International Justice, but in view of the terms of Articles
82 t0'85 of the Rules of Court, it seems prodbadble that it will
do so.
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The whole Court issue was debated at length and
‘finally settled in a strong eighteen-country Sub-Committee
in which all divergent views were represented. The basis of
compromise, however, of which the Resolution and Annex represent
the final link, had to be arrived at through informal meetings
between the United States and the United Kingdom Delegations
on the one side and the French Delegation on the other. Once
. the deadlock was broken the Sub-Comrmittee text was approved by
the full Conference after a relatively short debate and without
any substantial change. Even though many delegations did not
express a clear-cut opinion on this issue, it would appear
that the majority were willing to accept the procedure provided
for 1n the Geneva draft. _

The Canadian Delegation would have prererred to
see ths Gensva draft accepted without change except possibly
for a few necessary clarifications. The compromise reached on
Article 96 at Havana, howsver, does not depart to any appreci-
iable degree from the Geneva provisions. It is in the adoption
of the Resolution concerning the relation between I.T.0. and
I.C.J. and in the insertion of Annsx N that the Havana text
might eventually differ from the Geneva text.

It is expscted that the final outcoms of any action
which might be taken pursuant-to the Resolution and within the
terms and limits of the Annex may be that the Charter will pro-
vide for review by the Court of a somewhat larger field of
cases. But, as indicated below, the strict limits imposed
by the Annex will not permit any appreciable extension of that
rield.

Resolution Concerning the Relation of the
International Trade gr anization and the
International Court ot 3ustIce and Annex N

We have alresady seen that certain delegations.
opposed the fact that the provisions of Chapter VIII 4id not
provide recourse to the International Court of Justice on all
questions arising out of the operation of the Charter. That
view, as we have seen, has not gained favour. :

As an alternative those delegations urged that the
text of Chapter VIII be in particular amended so as to provide-
that Members might refer such questions as could not dbe decided
by the Organization to the International Court. It was made
clear, however, that these delegations did not urge that a Mem-
ber should de allowed to attack the validity of an advisory
opinion of the Court obtained through the procedurss of Chapter
VIIXI on the points covered by such opinions.

On the other hand, the views of other delegations,
including the Canadian Delegation, were expressed that the pro-
cedures of Chapter VIII were plenary and adequate.

In view of the limited time available for further
discussion and because of the legal complexities involved, the
Havana Conference agreed that the Interim Commission should oxa-
mine the question. The Resolution which was adopted provides

that the Interim Cormission, through such means as may be appropriate,

shall consult with appropriate officials of the Intsrnational
Court of Justice, or with the Court itself, and after such
consultation report to the first annual Conference of the
Organization upon the questions of -
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(a) whether such procedures (that is, review of legal
questions through means of an advisory opinion
need to be changed to insure that decisions of the
Court on matters referred to it dy the Organization
should, with respect to the Organization, have the
nature of & judgment; and

(b) whether an amendment should be presented to the Con-
ference pursuant to and in accordance with the pro-
visions of Annex N. :

It ocan be seen that the terms of reference of the
Interim Cozmission under this Resolution are very wide. This
was probably necessary to permit a full study of the question.
That is one task. But it follows that its recommendations,
if they were t0 be implemented by the Conference, could presum-
ably upset the generally acceptadle coampromise reached on the
text of Article 96. :

It was necessary, therefore, to limit the possidle
practical application of the terms of reference.. This was done
4n Annex N to Article 100 = Amendments, This Annex was in
fact originally suggested by the French Delegation with a view
to assuring that any amendments to the provisions of Article $6
as the Interim Cozmission might recommend would decome effective
upon approval by the Cénference by a vote of a simple majority
of the Members rather than the usual two-thirds majority. That
proposal was accepted and inserted in the Annex as part of the
over-all compromise on this issue. The purpose was to make
any amendment to the provisions of the Charter in this respect
Telatively Teasy™ in the light of the report to be presented dy
1he Interim Coxmission.

On the other band, however, and in order to preserve

“4the general principle incorporated in Article 96, two provisos

were inserted in Annex K. .Any amendment ashich the Interim
Coxmission can recommsnd rust relate to review by the Court of

matters which arise out of the Charter but which are not alread
govered in Chapter VIII. The two provisos were as follows:
d. Any arendment whirch may be approved by a simple )
mejority vote shall not provide for review by the
Court of any sconomic or finalcial fact as esta-.

blished by or through (e.gs by the I.M.F.) the
Organization.

This was meant specifically to sover the questions
dealt with in sub-paragraph 2(c) of Article S6 of
the Btatute which recognizes the jurisdiction of the
Court in all @isputes concerning "the existence of
any fact whioh,; if established, would constitute a
.breach of an international obligation®.

.B. This proviso, in fact, assures that the deci-
sions of the Orgenization on matters of economic or
financial fact cannot be referred to the Court.

2. No amendment can gffect the obligation of Members to
acoept the advisory opinion of the Court as binding
on 1:!;0 Organization upon the points coversd by such

- Op Omn. ' :

This, in fact, means that the procedure as provided
in Article 96, wheredby legal questions may be referred
t0 the Court for review by means of an advisory
opinion which zust be accspted, can not be amended

{by simple majority vote). The fact that the ad-
visory opinion xust be aceepted by Members as binding
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neans that the subject matter of the opinion
can not subsequently be appealed before the
Court as a contentious case. .
: It can be ssen from the foregoing that the use of the
%easy amendment® procedure provided for under this Annex is
quite limited. It probably will not lead to any appreciable
extension of the cases which can be referred to the Court.
The number of cases which might be referred to the Court for
iudsnent after, (1) matters not already covered in Chapter VIII,
8) gquestions of economic or financial fact, and (3) legal
questions, have been spscifically excepted, is probably not
very largs. .

*The nature or extent of the reparation to be made
for the bresach of an international obligation™ covered by
sub-paragraph (d) of Article 36 of the Statute, might bes such

It is this type of problem and the question of egta-
blishing a speedy procedure perhaps specially adapted to the
technical needs of the International Trade Organization, such
as the formation of an economic panel of the Court, which the
Interim Cormission has been instructed to study with a view
-to making appropriate recormendations to the Conference.

Dus in part to the uncertainty attaching to this
whole problem, such as the type of amendmsnt which might enjoy
the "easy amendment®™ procedure, and in part to the inability
of delegations to agrse to an unequivocal text as regards the
Resolution and the Annex, a third proviso was added to the
latter. This proviso was proposed by the United Kingdom Dele-
gation. It provides that if any amendment which may be recommend-
ed by the Interim Commission alters the obligations of Members,
any Msmber which does not accept the amendment may withdraw
from the Organization upon the expiration of sixty days (in-
stead of the usual six months) after giving written notice.

.. CEAPTER IX - GENERAL PROVISIORS

Article 98 - Relations with Non-Mambers

Article 99 - General Exceptions

Article 100 -~ Amendments .

Article 101 -~ Review of the Charter

Article 102 = Withdrawal and Termination

Article 103 - Entry into Force and Registration

Article 104 - Territorial Application

Article 105 --Annexes

Article 106 - Deposit and Authenticity of Texts;
Titls and Date of Charter.

' chagter.n, the final Chapter of the Charter, groups ... .
all those Artlicles as listed above which could not be incorporated

into any other Chapter of the Charter. The provisions of all
these Articles cover the whole ch.grter. .

By far the most important issue in this Chapter con-
cerned the question of relations with non-Members, which is_
ddalt with in Article 98. .

Two other issues in order of importance concerned the
provisions for the review of the Charter, the authenticity of
texts, and the number of acceptances necessary to bring the
- Charter into force. ' _ '
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ticle 98 - Relations with non-Members. This Article was by
%a: the main issue which faced the Havana Conference in its
discussions on this Chapter. Agreexment upon its provisions,
however, was relatively easier and caze about more quickly

than had been anticipated.

: It should be noted at the outset that the pro- .
- visions of this Article, like those of mll other Articles of
- the Charter, can, of course, dind only Members of the Organi-
: zation. Xor reasons which may be implied from the discussion
which follows, it is clear that the successful operation of
. the provisions of this Article will depend in no small measure
: on the reasonableness of the Members of the Organization both
in adherinz to the spirit of the provisions and in agreeing to
"rsasonable” departures in sxceptional circumstances.

.
.

The Geneva draft reflected the very serious con-
troversies to which the question of relations with non-Members
A had given rise at Geneva. In fact, no agreement could be reached
° and the Preparatory Coxmittee transmitted three alternative
texté to the Havena Conference without expressing any Jjudgment
concerning the merits of one proposal as ageinst another.

The three alternatives were intended to presexnt
the Eavana Conference with provisions which were of varying
degrees of strictness and rigidity or, in other words, "un-

. favourable attitude™ towards non-Members. Thus alternative A
was considered the strictest or"most unfavouradle™ whereas
alternative C was the "least unfavourable™; alternative B was
an attempt to take the middle of the road attitude. It was

L along the lines of alternative B that discussions at Havana

o procesded and the text which emerged more closely approximates

I . this alternative than sither of the other two.

Paragraph 1 of the Havana text makes it clear that
nothing in the Sharter can preclude any Member from maintaining
existing or entering in%to new econcmic relations with non-
Mexmbers. Paragraphs 2, S and 4 provide limits to the appli-
cation of this general principle. The statement of this basic
principle and its inclusion as paragraph 1 of the ‘Article re-
£1lects the "less unfavourable” attitude towards non-Membders
which prevailed at Havana. As can be seen, the opening sentence

‘ of both alternatives B and C revealed a stricter attitude: "no
- Mexber shall seek exclusive or preferential advantages for its
. trade with any non-Mexmber®. ‘ :

Under paragraph 2 of Artiocle 68, Hambez:s recognize
that it would be inconsistent with the purpose of the C%Eerz

1. for a Mexmber to geek any arrangemsnts with non- =
- Mexbers for the purpose of obtaining for the trade
. of its country preferential treatment as compared
- with the treatzment sccorded to the trade of other
Mepber countries, and

. ' . p. for s Member to confuct its trade with non-Member
( countries so as to result in injury to other Member
countries. ' -

. In accordance with those two basic limitations to
T - " the principle enunciated in paragraph 1, Mexmbers agree to the
following two positive undertakings - .

(a) "Ho Mexmber shall enter into any new arrangexment
. with a non-Member which precludes the non-Mem-
ber from sacocording to other Member countries any .
benefit provided for by such arrangement®.
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In this connection it was agreed at the Havana
Conference that termination of any existi
obligations of Members towards non-Members
should be in accordance with the terms of the
agreements embodying such obligations.

It was also understood that, in general,.
this undertaking applies to treaties or agree-
nments which, by their terms, preclude the ex-
tension to other Members of benefits provided

- for in such treaties or agreements. It is
quite clear, however, and it was so agreed at
Havana, that ‘a Member might by other means enter

. into new arrangements with a non-Member (or
attempt t0 maintain an exiasting agreement)
which would preclude the non-Msmber from accord-
ing to other Member countries any benefit pro-
vided for by such arrangements. It was recognized,
therefore, that if a Member were wilfully :
to accomplish the same result by other means,
such Member would be acting in contravention of
this undertaking. :

- Furthermore, the Havana Conference agreed
that action by a state trading enterprise of a
non-Nember,-which would be non-diseriminatory
under the terms of Article 29 of the Charter,
would also be considered nonm-discriminatory for
the purpose of interpreting the provisions of
the sub-paragraph. - ‘

{b) "Subject to the provisions of Chapter IV, no
. Member shall accord to the trade of any non-
Member country treatment which, being more
favourable than that it accords to the trade of
any other Member country, would injure the economic
. interests of a Member country”. " .
It will be noted that under this undertaking a
Member can accord to the trade of a non-Msmber
treatnent which could be more favourable than that
which it accords to Member. It is only in the
case where injury is caused to the econocmic in- -
terests of a Member country that this undertaking
would apply.

Paragraph 4 makes it clear that nothing in the
Charter will be interpreted to require a Member to accord to
non-Msmber countries treatment as favourable as that which it
accords to Member countries under the provisions of the Charter.
It 18 specified that failure to accord such treatment will not
be regarded as inconsistent either with the terms or with the
spirit of the Charter. .

Article 98 spocifies three cases in which Members
oan disregard its provisions within specified limits:

(1) Paragraph 3 permits Members to enter into
preferential agreements for purposes of
econonmic development or reconstruction with non-
Members in accordance with paragraph 3 of
Article 15,

. Thus by entering a prefersntial tarire
agresment a Member country would contravene,
‘unless this exception were made, the provisions
of paragraph 2 since (1) it would be "seeking"
and receiving from a non-Member advantages which
other Members could not enjoy, and (2) such ad-
vantages thus obtained from and granted by a
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aon=Menmber would not be extended to all
othexr Memdbers.

It must be noted, however, that the
®automatio approval® provisions of Artiole
15, under whioh the Organization must give
its authorization, does not apply to a new
preferential agrtﬂ:ent involving Members
and non-Members. In such oases, approval
‘can only be granted by a two-thirds majority
of the Members present and voting, and sub-
Ject to such conditions as the Organization
may impose. '

(2) 8imilarly, paragraph S allows Mezbers to enter
into customs unions or free trade area arrange-
ments with non-Members, but in this oase, as in
the oase of new prefersntial arrangements, a
two-thirds majority of the Mexmbers present and
voting is required in aoccordance with paragraph 6
of Article 44,

(3) The third exoeption is ocontained in an inter-
pretative note to Article $8., This note pro- -
vides that the provisions of Article 98 will
not be construed to prejudioe or prevent the
operation of the provisions of paragraph 1 of
Article 60 regarding the treatment to be
accorded to non-partioipating countries under
4he terms of a coxmodity control agresnent
which sdnforms to the requirements of Chapter VI.

There are, of course, other cases where a Mexder
would not be bound by the provisions of Article 8 in his re-
lations with non-Members. ¥or exaxple, a Merber can take
action -or enter into agreements with non-Members for national
ucuri';ylro;:ons 4in aocoordance with sub-paragraph 1 (b) and (c)
of Article .

It can De seen that the provisions of the Article
are rather loosely worded. Many specifio problems of relations
between Masmbers and pon-Maxbers have not been clearly foreseen
anl provided for, and will have to be solved on an ad hoc basis.
Although the buic prinoiples and undertakings which were deem-
ed to be minimm requirements have deen inoorporated, it seemsd

impossible at Havana to reach agreesment zuch beyond that point,

, There were two general considerations which affected
disocussions on this issue and which in the oase of certein dele-
gations permeated their whole attitude. ¥Firstly, the commer-
oial relations of western and sastern Buropean oountries. Both
groups were anxious to arrive at visions which would not
seriously impede cormercial relations bstween them. Similarly,
once it beocames almost certain that Argentina would not sign
the Final Act at Havana, that country (which continued to take
part in discussions) and other latin American oountries, such

.a8 Chile and Bolivia, were anxious not 10 make too "unfavourable®

the tresatment of non-Mexbers under the Charter. The same con-
siderations applied to Bwitzerland.'

Beoondly, it decames clear that without knowledge

of what ecountries would be Msmbers and what countries would be
pon-Mambers of the Organization, particularly in the first few
years of operation, that it would be premature to provide in
the Chartsr itself for relatively "unfavourable®™ relations be-
tween Mexbers and non-Members. It was recognized that any Mem-
ber whose vital interests might beoome prejudioced by too rigid
provisions eould not afford to remain for very long a Member
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of the Organization.

‘ Paragraph 5 of Article 98 therefore provides
that ths Executive Board will make periodic studies of
general problems arising out of the commercial relations be-
tween Member and non-Member countries. With a view to pro- .
moting the purpose of the Charter, the Board may make recommen-
dations to the Conference with respect to such relations.

There would obviously be many considerations, apply-
ing to varying degrees in particular cases, which the Board
will have in mind when making such recommendations on the re-
lations of Members and non-Members. Such factors as the
general econcmic circumstances of a Member, its creditor or
debtor position, the volume and importance of its commercial
relations, and other factors could all have a direct bearing
in particular cases and thus affect the interests of the Mem-
ber directly concerned and of othsr Msmbers.

Any recommendations involving alterations in the
provisions of this Article will be dealt with in accordance with
the provisions of Article 100 dealing with amendments.

Article 99 - General %sep tions. Whereas Article 45 contains
exceptions to Chapter only, the general exceptions contained
in this Article are made to the whole of the Charter.

The majority of the exceptions provided in this
Article are nmade forreasons of national security. Thus

(a) No Member is required to furnish any information,
the disclosure of which it considers contrary to -
its essential security interests; .

{b) Nothing in the Charter can prevent a Member from
taking any action, "either singly or with other
states which may or may not be Members of the
Urganization, which it considers necessary for the
protection of its essential security interests
where such action related to the following:

(1) Fissionable (atomic) materials or to the
materials from which they are derived.

(11) Traffic in arms, ammunition or implements
- of war, or to traffic in other goods and
materials carried on directly or indirsctly
for the purpose of supplying a military
establishment of the Member or of any other
country.

The expression %"or of any other country©,
which was added to the Geneva text, makes
it clear that the military establishment
need not be that of a Member of the Organi-
zation. Under this provision a Member could
impose, for exampls, an export embargo on
exports to any other country of materials
such as iron ore or stesl.

(141) Any action which is taken in tims of war or
other emergency in international relation-
ships, ,

This provision was not further defined al-
though when it came to establishing the au-
thentic French text, the expression "other
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emergency®™ was understood to mean a -

_serious and impending emergency; the
French text is: “cas de grave tension
internationale™,

(c) Nothing im the Charter can prevent a Member from
entering into or carrying out any inter-governmental
agreement (or other agreemsnt on behalf of a govern=-
ment) made by or for a military (army, air force or
navy) estadblishment for the purpose of meeting
essential requirsments of the pational security of
one or more o0f the participating countries.

This 85 a nsw exception which was not in the
Geneva text and which was proposed by the United
States Delegation to permit continuation of their
stock-piling policies. In this case, as in those
mentioned above, the agreement may include countries
which are non-Mezbers as well as Kembers of the
Organization.

The Conference agreed on a necessary counterpart
to this provision. Article 32 - Liquidation of
Non-Cormercial 8tocks - was inserted in Chapter IV
of the Charter. The main reason for the inclusion
of this Article was to provide machinery for prior
consultation in regard to the liquidation of stocks

accumulated for security reasons under this exception.

The other sxceptions provided for in this Article
are not of a security nature.

Sub-paragraph 1 (d) provides that any action taken
4n accordance with the provisions of Annex M is also excepted
from the provisions of the Charter., JAnnex M contains special
provisions regerding India and Pakistan. It recognizes that
in view of the special circumstances arising out of the esta-
blishment as indepsndent States of India and Pakistan, which -
have long constituted an economic unit, the provisions of the
Charter will not prevent the two countries from entering into
interim agreements (such as tariff agreemsnts) with respect to
the trade between them. Once reciprocal trade relations have
been established on & definitive dasis, measures adopted by
these countries in order to carry out definite agreements with
respect to their reciprocal trade relations may depart from
particular provisions of the Charter. Such measures, however,
must be, in general, consistent with the objectives of the
Charter. An exception, identical in sudstance, is contained
in an interpretative note to Article XXIV, paragraph 5, of the
General Agreement on Tariffs and Trade.

Pinally; paragraph £ provides that the Charter will
not be construed to over-ride,

(a) any of the provisions of peace treaties
or permanent settlements resulting from
the Second World War which are or shall
be in force and which are or shall be
registered with the United Hations, or

{b) any of the provisions of instrumsnts
- ocreating Trust Territories or any other
special regimss established by the
United Eations. o ‘
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Article 100 - Amsndments. ‘All amendments to the Charter re- -
quire approval by a two-thirds majority vote. The only excep- o
tion to the two-thirds majority rule is in respect of amendments E I
within the limits and in accordance with the procedure set forth e
" in Annex N (to Chapter VIII) where a simple majority is pro-

vided for. = -

Article 100, however, differentiates between amend- Ei_._
ments which alter and amendments which do not alter the obli- .
gations of Msmbers. .

The deternination as to whether an amendment alters R E ]]
the obligations of Msmbers will be made by the Conference by a )
two-thirds majority of the Members present and voting. This .
determination must be made bsfore any amendment is voted upon. [”““B

If it is determined by the Conference (or if it is
obvious) that an amendmsnt does not alter the obligations of
Members (e.g. amendment to purely procedural provisions), it —
will become effective immediately for all Members upon approval
by the Conferanas by a two-thirds majority of the Members (not b
only by ths Members present and voting).

If the determination by the Conference is that an ii ]]
amendment alters the obligations of Members, that amendment -
mst first rsceive the approval of the Conference by a two-

thirds majority of the Members present and voting. If such .
approval is obtained the amendment will become effective for [ ]
the Members accepting it upon the ninetieth day after two-thirds —

O the Members have notified the Director-General of their accep-
tance. Thereafter, it will become effective for each remaining
Menber upon acceptance by it. - - o

_ The Conference may, in its decision approving an amend-
ment which alters obligations, determine by a two-thirds majority
of the Members present and voting that the amendment is of such
a nature that the Member which does not accept it within a speci-
fied period after it becomss mffective will be suspended fronm E
membership.

Paragraph 4 provides that the Conference will, by a .Jﬁ_ Il
two-thirds majority of the Members present and voting, establish -
rules with respect to the reinstatement of Members which have
been suspended. It will be noted that this is a function speci-
fically allocated to the Conference and which, therefore, can H "
not be delegated.

giving written notice. The Conference may, however, at any

A suspended Member may withdraw immediately on
time, by a two-thirds majority of the Members present and voting, - - [ - E

‘determine the conditions under which such suspension shall not

apply with respect to any Member which does not accept the amend-

ment. . " |l

A Member (which has not been suspended) not accept-
ing an amendment, which alters its obligations and which the Con-
ference has decided must be accepted, will be free to withdraw :
from the Organization at any time after the amendment has become
effective provided such Member has given sixty days' written
notice of withdrawal. :

Only time can tell with what success and restraint H B I'
this Article will be applied. It is hoped that it will not be '

- resorted to indiscriminately. For example, many difficult pro-

visions of the Charter were agreed to at Havana on the basis

of an overall compromise. There is no doubt that if the various
provisions embodying the individual elements of such a compromise
were presented for amendmsnt one by one, the required two-thirds
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majority could be obtained with the result that the Charter
could be seriously weakened from the Canadian point of view.
Practical examples would be a further weakening of such Articles
as 13 and 15, the loss of permanent seats on the Executive .
Board for countries of chief economic importance. ¥Yor obdvious
reasons it must be realized that such tactics oould easily

xean the end of the Organization.

fcle 101 - Review of the Charter. The Geneva text of this
EtIcle Tecognized the aEvisaSIﬂ‘ ty of convening a special
session of the Conference for the purpose of reviewing the

provisions of the Charter ten years after the entry into rorce'
of the Charter.

Provision for review is maintained in the final
text. A few more details of procedure which were only im-
plied in the Geneva text have been specified. A major cbange
was made, however, in that review is now provided for after

.Zive years of operation.

It is envisaged that pursuant to this provision,
Members of the -Organization will meet with the sole purpose

_4in mind of appraising the accomplishments of the Organization

and of determining what changes might be necessary and generally
acceptable in order to reach a fuller realization of the ob-
jectives of the Charter. ‘

It was the consensus of opinion at Eavana that
4n view of quickly changing econcmic conditions and methods,
the ten-year period might prove to be too long. It might de
added that the International Chamber. of Corxmerce had wsdvocated
at Geneva review in the Tifth year.

Many delegations, inclulding the Canadian Dele-
gation, did not support the shortening of the period. It was
feared that & special session after such a relatively short
time might Tesult in another *Havana Conference® with its in-
numerable and serious conflicts, controversies and difficulties.
It wes felt that economic relations between nations would not
bave changed so substantially in such a short period in the
history of international econcmic relations as to nscessitate
the re-opening of all the old issues, run the risk of disturb-
ing dasic compromises and lose what agreement had been reached,
Lastly, it was held that five years was not a sufficiently long
period on which to judge the operations of an organization of
sgch gigantic proportions as the International Trade Organiza
tion. .
)

: It is too early to pass judgment on the soundness
of those two opposing wiews., Eowever, since it can be expected
that the Organization will deal with any amendments at the time
at which they are presented ratler than let them accummlate
pending the specisl session, it will probably be that the five-
year review will be devoted to an examination of the basic
principles on which the Charter rests. It will be little con-
solution to have provisions in the Charter providing that amend-
ments resulting from such review will require a two-thirds major-
ity approval., What will matter in such an overall review, if
such is the case, will be the continued determination of nations
to adhere to the road of economic so-operation under a code of
law sufficiently firm to make an I.T.0. a worthwhile undertaking.

%uu %og = Withdrawal and Termination. This is the general
withdrawal clause of the Charter which was taken from the Geneva

draft with only & few Arafting changes which improved the text.
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Under its prbvisions any Member may withdraw from the Organi-

-~ zation at any time after three years from the day of the entry

into force of the Charter. Such withdrawal will become effect~ .
jve upon the expiration of six months from the day on which
written notice of such withdrawal is received by the Director
General.. It can be seen, therefore, that a Member could give

such notice after two and a half years following the entry

into force of the Charter and its withdrawal from the Organi-
zation would take effect three years from the day of the :
entry into force of the Charter.

It should be noted that there are other provisions - -

in the Charter under which Members may withdraw from the
Organization on relatively short notice. Those other pro-
visions, the main ones of which are listed below, are excep-
tions to this general withdrawal Article. In the following
cases a Member's withdrawal, after written notice to the
Organization, becomes effective generally after sixty days:

ARTICLE - TITLE v CIRCUMSTANCES
-Article 17, 4(e)  Reduction of A Member is free to
_ Tariffs and withdraw after tariff
Elimination of concessions are withheld
Preferences. from it as a result of

that.Member's failure to
become a contracting
party to the General
Agreement on Tariffs and

. Trade.
Article 95, & Reference (of A Member may withdraw
: differences) to following a decision by

the Conference: the Conference or after
ot the advisory opinion of
the International Court
of Justice has been de-
livered.

Article 100, 3 - Amendments A Member may with-
draw when not accepting
an amendment which alters
its obligations.

Annex N Special Amsnd- Similarly, a Member
ment to may withdraw if not accept-
Chapter VIII. ing an amendment which

alters his obligations.

As can be seen, wemergency” withdrawal is pemitted
only in very few cases and under serious circumstances.

Paragraph 3 of this Article provides that the Charter
pay be terminated at any tims by agreement of three-fourths of
the Members of the Organization. This provision was taken with-
out change from the Geneva draft. It is the only case in the
Charter where a three-fourths majority is required. As can be
appreciated, only an overwhelming desire on the part of the
Members to terminate the Charter could bring about action under
this provision. S

Article 103 - Entry into Force and Re i{stration, Aoseptance of the
Charter by Governments is provIEeE for througn the procedure of the
deposit of instruments ‘of acceptance with the Secretary-General of
the United Nations rather than the procedure of signature.
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During the first year following the signature of

the Havana Final Act of the Havana Conference, that is, to
the 24tk of March, 1949, a gajority of the governments who
signed the Havana Final Act™ must deposit instruments of
acoeptance before the Charter can enter into force. The Charter,
therefore, cannot in any way enter into force defore the 24th
of March, 1949, unless twenty-seven governments, signatories to

" the Havana Final Act, have deposited instruments of acceptance.

. It, after the 24th of March, 1949, the Charter has
N not yet entered into force, then twenty acceptances shall de
. sufficient to bring the Charter into force. .

In both cases the Charter will enter into foroce
on the sirtieth day following the.day on which the reguired
aumber of acceptances have been deposited.

If the Charter has not entered into force by the
30tk Beptember, 1949, provision is made whereby the Secretary-
—_— . General of the United Nations wlll invite those governments

_ ¢ which have deposited instruments of acceptance to enter into

3 consultation and determine whether and on what conditions

they desire to dring the Charter into force.

This Article contains three additional prorvisions,
as follows:

l. Paragraph S provides that no State or
separate customs territory, on behalf of
which the Havana Finel Act has been signed,
can be deemsd to be a non-Member for the

) purposes of Article 98 until the 30th
o Beptendber, 1949,

- 2. Annex O provides that any Government which
has deposited an instrument of acceptance
at least sixty days defore the first regular
sesgion of the Conference will have the same
right to participate in the Conference (of
the Organization? as a Mexber.

S. Paragraph 4 authorizes the Secrestary-General
of the United Hations to register the Charter,
pursuant to the provisions of the Charter

. of the United Nations, as soon &s it enters
' into force. :

' 4 relatively minor controversy arose at Havana in
connection with this Article. Certain delegations, of which
the Latin American delegations were the most vocal, insisted
on making the entry into force of the Charter a little more
*dirficult” particularly in the first year after the entry into
force of the Charter. They considered that twenty acceptances,
as provided for in the Gensva draft, was not a sufficiently
high representative or “democratic" figure. Perhaps the main
hidden motive on the part of thossdelegations was to ensure

. that the Organization would not beccme a 'going concern' and
. appoint its staff, including Deputy Directors-General, bdefore
. they could (or would) decide to join. It will de remembdered

that lLatin American delegations had been quite vocal in insisting
that geographical representation should be an important son-
sideration in the selection of the staff (see Article 85).

A small Working Party was set up to reconcile the various
views and in record time egresd on the existing provisions of
the Article. In fact there is no change of substance from the
Geneva text. Although twenty-seven acceptances are required

X See Annex D.
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during the first year, this concession meant almost nothing since
it was clear that the Charter could not, for various reasons, enter
into rorce before the 24 th March, 1949. ﬂ-—;—‘--—

Article 104 - Territorial Agg%ication. This Article is con-

cerned wit e question of the territorial application of the S
entire Charter. It will be remembered that Article 42 dealt [
with the territorial application of Chapter IV only. :

the Charter does so in respect of its metropolitan territory
and of the other territories for which it has international A
responsibility. |

Paragraph 1 provides that each government accepting N [

© The Charter dirrerentiatea between "customs territories" T
gﬁrdtigé? 42) and "separate customs territories™ (Articles 71 )

) A customs territory is any territory with respect to
* which separate tariffs or other regulations of commerce are
maintained for a substantial part of the trade of such terri- . T

tory. -

This type of territory (e.g. Jamaica) can be treated
as though it were a Member exclusively for the purposes of
the territorial application of Chapter IV - Commercial Policy -
(M.F.N. and national treatment, tariff negotiations, etc.) after
an instrument of acceptance has been deposited on its behalf
by the competent Member (the United Kingdom).

]

A separate customs territory for which this Article pro-
vides is a customs territory which is autonomous in the conduct
of its external cormercial relations and of the other matters

v provided for in the Charter (e.g., Southern Rhodesia). This
g type of territory may become a full Member of the Organization
o as an original Member, if it was invited to the Havana Con-

ference (sub-paragraph 1 (b) of Article 71), or, if it was
not invited, after a favourable decision by the Conference as’
to its "commsrcial autonomy". (Article 71, paragraph 3). In
both cases the deposit of the instrument of acceptance must
be made by the competent Member (the United nngdom). Such
deposit may be made at any time.

- An interpretative note was added to Article 104, by
which Members who jointly administer a condominium may, if
they so desire and agree, accept the Charter in respect of
such condominium. In this connection, there was a short-lived
and quiet political clash between the Egyptian and the United
Kingdom Delegations concerning the Condominium of the Sudan.
This controversy was settled by the inclusion in the officiel
reports of the COnrerance of the following two notes.

-~

pipialalaly

]

On the part of the Egyptian Delegations.-

*The Delegation of Egypt, desiring to avoid any
. . nisunderstanding to which the interpretative
- .- note to Article 104 might give rise, desired to
v record the attitude of the Egyptian Government as
' : regards the Sudan. In view of the fact that
there are no customs boundaries between Egypt and
the Sudan and in view of the fact that Egypt and
the Sudan are one and the same territory, customs
matters concerning the Sudan are the exclusive
concern of the Egyptian Government®,

On the part of the United Kingdom Delegation:-

]

slalls
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*The Delegation of the United Kingdom said that the
Government of the United Eingdom of Great Britain
and Northern Ireland would not have thought that
the general principle laid down in the inter-
pretative note to Article 104 required any
qualification, since it in no way prejudices the
qQuestion of what is or is not & condomipnium. In
view, however, of the declaration by the Delegation
of Zgypt, the Govermment of the United Kingdom
decided to place on record that, as is well known,
it does not accept the thesis of the Egyptian
Government in regard to the Anglo-Egyptian
Condominium of the Sudan®”,

Paragraph 3, which is independent in operation and
applies to all obligations under the Charter, was taken vith=-
out change from the Geneva draft. It deals with the question
of the powers of the Members in relation to those of regional
and local goverrments and authorities within that Member's
territory. Attempts were made by non-federal states to insert
provisions which would have obligated Mambers to "take all

ecess measures” to insure observance of the provisions of
the Cherter by the regional and local govermdents and authori-
ties within its territory. This, for obvious reasons, proved
ﬁcceptable. The :ext, as ;;s agreed upon, requires zicg

ber to "take such resasonable measures as may be available

to it" to insure observance of the provisions of the Charter.
This was the most to which countries like Capada, the United
States, Australia, etc., ocould agree.

It should be noted that even though a measure may be
wavailable™ (e.g., constitutionally or, in the case of Canada
under the British North America Act), it may not be*"rsasonable”.
In such a case there,is no obligation on the part of a Member
to take any measure which that Member itself considers un-
reasonable. -

Article 105 - Annexes. This Article provides that the sﬁtepn
Annexes to the Charter (Annexes A to P) form an integral part
of ‘the Charter.

It should be noted, therefore, that the interpretative
notes to the Charter which are listed in Annex P form an integral
part of the Charter and have the same value as 1f they had dbeen
incorporated into the various articles to which they relate, .

A serious attexpt was made at Havana to keep these notes
down to a minimum and, in view of the many proposals and re-
quests which are made for interpretative notes, the number
which £inally found their way into Annex P is much lower than
pmight have been expected; there are interpretative notes to
twenty-three Articles.and one note to Annex K.

It should be noted in this connection that a good many
elaborations, explanations and interpretations which might have
found their way into Annex P as interpretative notes were in--
corporated into the reports of Cormittee and those of the prin-
cipal sub-cormittees of the Havana Conference. The contents
of these reports (some 50,000 words) will be published by the
Interim Commission and will have a high evidential value for
purposes of future interpretation of the Charter. -

Por this reasson it is apparent that the comparability
of the authentic texts of the reports is almost ss important
as that of the Charter text itself. The Executive Committes,
therefore, aided by a special panel appointed on a personal
basis at Havana, will be responsidle for securing comparability
between the English and French texts of these reports. This
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task could not be performed at Havana by the Legal Drafting
Committee which only had time to devote its attention to
the text of the Charter itself.

. Article 1068 - osit and Authenticity of Texts, Title and

Date of the Charter. s Articls provides that pursuant to

Article 102 of ths United Nations Charter the original texts

of the International Trade Organization Charter in the firve .
official languages of the United Nations (English, French, ‘e

.Chinese, Spanish and Russian) will be deposited with the

Secretary=-General of the United Rations.

There was a good deal of acrimonious discussion on
the delicate question of what texts should be authoritative
for purposes of interpretation. The Canadian Delegation, for
technical reasons more than anything else, maintained that
only the English and French texts should be authentic. When
the United States Delegation reversed its position and accepted
the five official languages Oof the United Nations as authentic,
that principle was quickly adopted by the Conference. The
Article, therefore, provides that, for purposes of interpreta-
tion of the Charter, the XEnglish, French, Spanish, Chinese and
Russian texts will be equally authoritative and that any dis-
crepancy between texts will be settled by the Conference. The
Executive Committee of the Interim Commission has been charged
with the task of establishing authentic texts in the Chinese,
Spanish and Russian languages.

Since, under Article 39 of the Statute of the Inter-
national Court of Justice, only French and English are recog-
nized as the official languages of the Court, the phrase "sub-
Just to the provisions of the Statute of the International
Court of Justice™ was inserted in paragraph 1 of Article 106
80 that the Chinese, Spanish and Russian texts will not be
authoritative before the International Court.

Paragraph 2 of this Article establishes that the date
of the Charter shall be March 24, 1948, which is the day on
which the Final Act of the Havana Conference was signed. The
need to establish the date of the Charter was necessary in

_ view of the many references which are made to it in other parts

of the Charter, such as Article 13, sub-paragraph 7 (a)(i);
Article 18, paragraph 6; Article 35, paragraph 6.

The final paragraph of the final Article of the Charter
provides that the Charter for an International Trade Organi-
zation will be known as the Havana -Charter. This title was

'~ proposed and supported by all the Latin American countries.

Although the Canadian Delegation did not specifically
support this suggestion, it 4id not oppose it when it became
evident that there was general support for it. Although, at
first sight, the title appears to be purely honorary, there .
was some feeling that ths title might confirm the solidarity of
the latin American countries which was keenly felt at Havana
and at times became obnoxious because of the many difficulties
which it caused. The Havana Charter might become to mean in
the eyes of those delegations %"a Latin American Charter for
under-dsveloped countries.”
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ARNEX A.
CASES WVHERE A TWO-THIRDS KAJORITY 1S REQUIRED
Article eand
Parsgraph Title of Article Determination or Decision
<15 3 Preferentisl Agreements for The Orgsnizstion,dby & two-
" Economic Development and thirds majority of the Members
. " Reconstruction present and voting, may permit,

. subject to such conditions as
N ) msy impose, the proposed

oL : : agreement (of the type which

. oes not meet the conditions
and requirements necesssry to
- obtein "automatic epproval") to
become effective.

44 6 Customs Unions and Free- The Orgenization msy, by & two-
Trede Areass = thirds majority of the lembers
. present and voting, approve
_;Egg?sals which do not full
_comp %vath the regquirements
provided for in this Article,
provided that such proposals
lead to the formstion of e
customs union or of 8 free-
trede srea in the sense of this

. 4drticle.
iy 46 S(g) - General Policy towards Article 46 defines restrictive
. Restrictive Business Prac- business practices., The provis-

tices ions of rule, Pera. 3(g), per-

» . mit the Orgenization to declere
by a mejority of two-thirds of
the Members present and voting

A that prectices similer to those

T derined in Article 46 ere, in

- ; Tact, restrictive business

C e . practices.

. 71 4 Mendbership The Conference shall determine,

. by & two-thirds mejority of the

J Uembers present and voting, the

‘- oconditions upon which, in each

, ipdividual case, membershi
o : rights snd obligetions sﬁafl be
' extended to: :

(a) the Free Territory of

: jeste;

. S (b) any Trust Territory adminis-
T " tered by United Nations; snd
. : (c) any other specisl regime es-
L ' tablished by the Unite
. o Rations.

. 77 S Powers and Duties In exceptional eircumstences

) not elsewhere provided for in
( ' this Charter, the Confererce
. may, by a two-thirds majority
of the votes cast, waive an
S odligation imposed upon a Nem-
. - . r by the Charter. -

7 8 Powers and Duties The Conference may also, by a
T : two-thirds majority of the votes

cest, define certein categories
of exceptionsl circumstences 1O
which other vot requirements
shall epply for tge waiver Of
obligations. -
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Article and

Paragraph
77 4
78 3(a)
76 3(b)
ANKEX L
100 1
100 2

100 2

100 2

Title of Article

Determinastion or Decisionv

Powers and Duties

Composition of the Executive
Board

COﬁposition of the Executive
Board

Selection of the Lembers of
the first Exscutive Board

Axendments

Axendments

Amendments

Amanﬁments

.The Conference may prepare or

sponsor agreements with respect
to any matter within the scope
of this Cherter and, by a two-
thirds majority of the Xembers
present and voting, recommend

such agreements for acceotance.‘

At intervals of three years the.
Conference shall determine, by
a two-thirds majority of the -

Kenmbers present and voting, the

eight Mexbers of chief econoric
importance. These Lembers are
then declared elected to the
Board.,

The other members of the Execu-
tive Board shall be elected by

the Conference by a two-thirds

majority of the Xembers present
and voting.

A two-thirds majority of the
Kembers present and voting is
required before seats, left
vacant through the failure of
certain countries to join the
Organizastion, cen be filled at
the election of the first Board.

‘Any amendment which does not

alter the obligations of Kem-
Pers shall become effective
upon spproval by*the Conference

by a two-thirds majority of the
Xembers.

Any amendment which alters the
obligations of kembeTs shall,
after receiving the approval of
the Conference by a two-thirds
ma jority of the lMembers present
and voting, become effective
for the Kembers accepting the
eamendment upon the ninetieth day
after two-thirds of the kKembers
have notified the Director- ’
General of their acceptance,...

The Conference may, in its de-
cision spproving an emendment *
under this paragraph and by one
end the same vote, (i.e. two-
thirds majority), determine

that the amendwent is of such a
nature that the Members which do
not accept it within & specified
period after the emendment be-
comes effective shall be sus-
pended from membership in the
Organizsastion.

The Conference may, at sny time,
by a two-thirds majority of the
Nembers present and voting, det-




] Article and

~ Parsgrsph Title of Article Determination or Decision

— ' . ' , omi ne th; conditi:ns undﬁ

which such suspension shell pot

~I . apply with Tespect tO any such
) fexber.

- 100 4 Amendments *  The Confarence shall, by &

_ , ‘ two-thirds majority of the
. "Kembers present and voting,
datermine whether an amend-

- ) ment alters the obligestlons of

_ . Menbers. '
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- ATNEX B.

SPECIFIC POWERS AND DUTIES EXPRRSSLY
CONFERRED OR INPOSED UPOli THE CONFEREICE
AND WHICH MAY NOT BR ASSIGNED T0 THE

BOARD
(Ref. Art. 77 - 2. Below)
Article and
Paracrach  ____Title of Artiole Powers and/or Duties

..... L R e I I R

24 | 3 ' Bahtioﬂship ‘ith 'me Inter- Agreements :egard.ing rrocedures
) , national Monetary Fund and far gopsultation with the Fund
Exchange arrangements shall be subject to confirmation

i ' A by the Conference.

n 2  Membership (Grganization) The membership of any State other
¢than those not invited to the
Havana Conference sghall de
aprroved by the Conference.

n 3 . o Binpilarly the Conference shall
spprove the gdnissjon of eny

peparate oustoms -territory not
invited to e Havana Uonference

.~ and oonsequently not eligidble as

. original kenbers.

I 4 . The Conference shall detemmins,
. by a two-thirds majority of the
: Menbers present and voting, the
- gondjtions upon which, in each
- indiv%glfml tisue, mhe:l;eship Tisghts
. : 40 ;%at ons shall tended -
- ) %"ITLgs e; any st !e:%tory
. : , , administered by %‘U’n.ited Nations;
and any other ?ecgl ;e%me es-
tablished by the -United Nations.
L 7 5 - The Conference, on application by
- the competent enthorities, shall
) detexmiine the gonditions upon
which rights gnd obligatiocms under
- this Charter -shall -apply to such
: enthorities in respect of terri-
AN : tories under n;gtg% ;gcuggt:ﬂ
" . and shell determine -the extent-of

such rights and obligaticns.

. Y ¥ 1 Powsrs and Dutles
" (Conference)

: 11 2 . _ The Oox':rojx.-e.:it;e may, by & vote of
: a majority of the kembers, assien

g . " to the kcecutéve &113 any power
or duty : ganlzation gx~

such specific powers end -
duties as are expressly conferred
or osed upon the Corxference by
this Charter, '
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1

7

1

.7 18

8

Powers and/or Duties '

tle .of tic
3 Pmrs and Duties
(Conference)

3 "
* :

4 ~ 1

5 -' .

6 " |
7 n

1,2{0;, Composition of the
3(b) . Exeoutive Board

3 (a) -

-----------------

elsevhere provided for in this
Charter, the Conference may v
by a two-thirds majority o -
votes cast, an obligation im-
posed upon & Member -by-the
Charter.

The Conference may also, by a
tw-thirds majority of the votes
cast, define certain catesries "
of %pectj,ogg clrcumstfgces to
whio 'W
shall epply for the waiver of -
The Conference may precarse or
onsor eenents %[EE -respect
to0 . any matter in the scope
of this Charter and, by a two-
thirds majority of the Members
present and voting, recormend
such agreements for acceptance.

The Conference shall spec a
period within which each lember
shall -notify the Director-
General of its acceptance or
non-acceptance,

The Canference may make Trecommen-
dations to ter-governmental - - -
organjzations-on any Subjecs
within-the -scope of this Charter,
(The Executive Board has the

same power under the Charter, see
Article 81 (para.2)

The Conference shall aprrove the
budget of the Organization -and

shall- tion the expenditures
of the ganization emong the

Menbers in accordance with a
scale of contributions to be

z fron-time to time by the
onference following such prin-
pr]ﬁs-as -nay be applied by the

United Nations. .

‘The Conference shall determine .
the seat of the Organization and
shall-establish such tranch -
offices as-it may consider
desirable. .

The Conference shall slect the
Executive Board. - -

At intervals of three years the
Conference shall determine, by

a tw-thirds majority of the
Menmbers present and voting, the
eight Members of chief econonic
importance, in the determination
of wvhich particular regard shall
be paid to their shares in inter-
national trade.
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Article and
,

Paragranh Title of Article

78 4
78 5
AINEX L
8o 1
82

83 1
83 2
84 b |
85 1
B6 2
87 3

Powers gg[oa' Duties

campt;sitién o fhe
Executive Board

Selection of the Lembers

of the First Executive
Board

‘Any yacancy in the meibership

nay be £illed by the Conferecnce
for the unexoired tern of the

Yacancy. ce e

The Ooniere:;eiggall estagngg
Iules for giv effect to this

All the powers and duties
specifically attributed to the
Conference in relation with its
election of the Board are Tre-
peated in Annex L to Article 78
which dsals with the election
of the First Board, In addi-
tion, i1f en uneven mumber of
menbers has been elected so
that the terms of service have
to be adjusted, "The Conference
shall deternmine the number to
serve for tw and for four years
Tespectively",

Bessions, Rules of Proced-The 8 O ocedure of the
ure and Officers (Board) ZRxecutive Board m be sub-

Establishment and Func-
tions (Ccmmissions)

Cooposition and Bulas of
Procedure (Cammissions)

The Direct'ur-Genpra.l N

msufr

éect to confirmation by the

onf erence.

The Conference shall establish
such Cormissions as may be re-
quired for the performance cof
the Tunctions of the Crganl-
zation. The C ssion shall
have such tions as the

Conference may gecide.

The ﬁt.:u:::nismr sions “3;,‘%1 be eoxz;t
pose persons se gnpoint-
Bent, unless the Conference
cides ot se, shall be
made -by -the Executive Board.

" The eandi;igns of service m’
o

ons -shall dbe
deternined in accordance with

imm_ﬁ prescribed by the
onference.

The Direct ral shall de

Zopointed -by-the -Conference
upon - the -recommendation of the
Rxecutive Board. '

The Confersnce shall gowrove the

Tesulatlons goveraning the gppoint-
- gent of Levuty Directors-Geperal
and -other . -‘members, - .

..... .

Relations with the United Ths Conference shall gpurove

Nations

Relations with other
Organizations

the agreement establishing the

Telationship -between the -
Zation and the Upited Natlionms.

¥Whenever the Conference and the
ocompetent suthorities of any

apter-governmentel organization
whose purposes-and functions lie
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Articls and

P Tit1 cle
87 3 {con't)

91 Contributions

92 ' .

Reference to the Con-

95 1
ference (Disputes)
95 3 Referemce to the Con-
ferense (Disputes)
91 2 Miscellaneous Provisions
98 5.

Powers and/oxr Duties

within the scope of this Charter
deenn it desirabls :
(a) to ipcorporate such inter-
governmental -organizations into
the(g:i-ganization, or
to trapsfer all ar dpart
of its functions -and resources
to the Organization, or -
(é) to bring it under the
supervision or authority of the
Organization, the VUirsctor- .
General, subject to the approval .-
of the bon:terence, may enter
into an aprropriate agrectent.

The Conference shall a'on:n'tg on
shares of the exzenditure the
Organization to the Lenbers.

The Conference may permit a Len-
ber which is in grrears in the-
Payment of contributions to
yote, if it is satisfled that
the failure to pay is due to
circumstances beyond the coatrol
of the kiember.

The Executive Board shell, if re-
quested to do so within thirty
days by a Menber concerned, re-
fer to the Conference for review
any action, decision or rscozzen-
dation by the Executive Board.

The Conference shall confirm,
poiify or reverse such-action,
decision or recommendaticn re-
ferred to it under this parazraph.

In cases of nullification or in-
airment under provisions of the
harter the Conference nay

relense Lembers affected foom -

obligations or granting of ccn-
cessions to any other Members

to the extent end upon such con-

ditions as it considers apprc-

priate and corpensatory, havizg

‘regard to the benmefit vhich has
" been nullified or impeired ard

in proportion with the sericus-’
ness of the nullificatiocn or
impairmente.

The Conference and the Executive
Board shall establish such rules
of procedure as may be necessary
to carry out ths provisions of
Chepter VIII.

Relations with non-dembers Any recommsndation involving

alterations in the provisions of
this Article resulting fron
studiss by and recommendations

of ths Bo#rd shall be dealt with
in accordaace with the provisions
of Article 100 (4nendments) by the
Conference.
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Article and

P

200 1 ZAmendments

100 2 =
'f
[ 2

100 2 0w
T 200 2 "
¥
< 1200 4 )
T 100 4 .

© ATEX N

. Chapter VIII

Title of Article

Povrers and for Duties

Bpecial Amendment of

’ A:;y gmag' .eg-t.- to tbis .cl;aréer

which does-got malter the

,a_u,g_aﬂ,%g of Leibers shall
ocme -effective upon gopIOval

by the Conference by a tvo-
thirds mejority of the Members,

Any goendment which glterc the

: gbl;gag;ons of lenbers shall,
ter receivin; ths aoprovel

of the Copnference by a tio-
thirds majority of the Manbers
Fresent and voting, become
effective for each Mezber
accepting it.

The Conference may, in its
decision epproving an snend-
ment under this peragraph eond
by one ond the emme vote, de-
ternine that the t

is of such a gature that -the
dembers which -do not accept

3t vithin a ﬂec%égd verjod
after the anen cone s

effective shall be suspended
mti mezbership in the Organi-
zetion.

The Conference may, at &y
time, dy a tw-thirds majo-
ri‘gy of ig!:xe gmbers pr% 1tient.
and voting, deterpine e con-
ditions u.n.aer which such
Bigvension shall

with regpect to any such- -
Xenber.

The Conference shall, by a
two-thixds mzjority of the
Xebers present and voting,

tern! t he
ent -alters . -the od
“ ers -0 no%e - - - -

The Conference shall establish
es with respect to -the -pe~-
stgt t of ers BusS--
pended under the provisions
of paragraph 2, and any other
Tules required for gprrvins-
provisions of this

Any mgm%%ﬁbo the provisions
of Chapter- vhich may be-
Eomizsion of the Y-Orare

g ) ede Do er
occnsultetion with the Inter-
nstionel Court of Justice
and which related to revievw by
the Court of matters which
aTise cut of the Charter but
which are not slreandy covered
in Chapter VIII, zhall becone
effective upon gl by the
Conference at its first regular

sessjon, by a vote of a major-
1ty of -the Menders.




A:.;tic le and

101

Title of Article
Review of ths Charter

Deposit and Authenticity
authent c
(Chinese,

Pcwe:t"s gd[cr Duties

"'he Gonreren..e shall car*y out a
gensral review of the provisions
of -this Charter at a gsneclel
ssion to be convened in con-
unction with the regular annual
session pearest the end of the
fifth veor =fier the entry 1nto
‘force -of the Charter, .

serencney between the
texts of the Cherter

, ¥rench,Russian
and Spanish) shall be settled by
the Conference,
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Article and
Paragraph

76 1

76 1

2
80 1
80 2
e1 1
g1 1
gL 2
a2

B3 1

SPECIFIC AND GENERAL

ANNEX C.

POVERS ARD DUTIES

EXFRESSLY CONFERRED OR IMPOSED UPOK THE
BY THE CHARTER

EXECUTIVE BOARD

Title of Article

Sessions, Rules of Proce-
dure and Officers (Con-
ference)

Powers end Duties (Con-
ference)

Sessions, Rules of Pro-
cedure and Officers (Exec-
utive Board)

Powers snd Duties (Boeard)

Powers and/or Duties

The Executive Board may request
specisl sessions of the EE%?E?Ehce.

In exceptional circumstences, the
Executive Board may decide that
the Conference shell be held et &
place other then the sest of the
Orgeanizetion.

The Conference msy, by a vote of &
majority of the Lembers, assign
to the Executive Board sny pover

or duty of the Orgenizetion except

such specific powers and duties as
sre expressly conferred or imposed
upon the Conference by this Cherter.

The Executive Board shell sdopt
g h

its own rules of procedure whic
shall be subject Eo conlirmetion
by the Conference.

The Executive Board shall snnuslly
elect its Cheirmen and other
211£££££°

The Executive Board shall be res-

onsible for the execution of the

goI{cIes of the OTgenizetion and
she exercise the powers and 2%2?
form the duties assigned to it by
the Conference.

The Executive Board shall super-

_ xise the sctivities of the Com-

missions end shall take aucﬁ'ibtiqp

- upon their recommendations ss it

IStabliahmznt'and Funce
tions (Commissions)

Coaposition end Rules of
Procedure (Commissions)

may deexw eppropriate.

The Executive Board mey meke re-
commendetions to the Conference,
or to inter-governmentel orgeni-
zetions, on any subject within
the scope of this Chsrter.

The Commissions shell report to the
Executive Board and uhaIE erfore
such tesks as the Bosrd may sssign
to them.

Phe Commissions shall be composed
of persons whose gpppointment,
unless the Conference decides other-
wise, shall be made by the
Executive Board.
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Article and
Paragraph

83

85

94

94

94

3

Title of Article

Powers asnd/or Duties

Composition and Rules of
Procedure (comissikons )

i The Director-General

The Starff

Reference to the Exscu-
tive Board (Differences)

Refarence to the Con-
fersnca (Diffarences)

The Executive Board shall spprove
the rules of procedure of each
Commission.

The Director-General shall be
appointed by the Conference

upon the recommendation of the -
Bxecutive Board. N

The Director-General shall con-,
sult with and obtain the asree- ~e
ment of the Executive Boar e~
fore appointing Deputy Directors-
General.

Any matter arising under para-
graph 1 of Article 93 may be re-
ferred by any kember concerne
to the Executive Board.

The Executive Board shall promptly
investigate the matter snd shall
decIde whether any nullification
or impairment in fact exists,
and shall then take such steps
as may be appropriste.
In cases of pullification or im-
irment which are sufficiently
serious to justify such action,
the Executive Board may, gggi§g§
to the provisions of paragra
of !Artfcie 95, releese the femSer
or liembers affected from obli-
ations or the grant of concess-
fons to any other lember or Yem-
bers under or pursusnt to this
Charter, to the extent and upon
such conditions as it considers
eprropriate and compensatory,
having regard to the benefit

which has been nullified or
impaired.

The Executive Board may, in the
course of its investigation, con-
sult with such lMembers or inter-

overnmental organizations upon ‘.
such matters within the scope '
of this Charter as it dasems -
appropriate. It may also coasult
any appropriate commigssion of tue
Organization on any matter arising
under this Chapter.

The Executive Board mey brin
any matter, referred to it under
this Article, before the Con-
ference at any time during its
consideration of the matter.

The Executive Board shall, if

requested to do so within thirty
deys by & Lember concerned, refer
to the Conference for review any
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Article and
Parsgraph

5

Powers and/or Duties

Title of Article

Liscellansous Provisions

Relations with non-

Xenbdbers

action, decision or recommen-
dation by the Executive Board
under paragraph 2 or 3 of
Article 94 (see above)x Unless
such review is esked for by @
Lenber conceraed, Members shall
be entitled to act in accordance
with any action, decision or re-
commendation of the Board.

The Conference and'thi Executive
Board shall establish such rules
or procedure as may De necessery

to carry out the provisions of
Chapter Vili.
The Executive Board shall make
eriodic studies of genera
oblems arising out of the
commerciel relations between
Member. and noan-liember coun-
tries and, with a view to pro-
moting the purpose of the

Cherter, may meke recommenda-
tions to the Conference w

respect to such relstions.
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UNITED NATIONS CONFERENCE ON TRADE AND EMPLOYMENT

S e e e e et ————————r ittt

COUNTRIES MELBERS

OF UNITED NITIONS!

INVITED TO ATTEND

ATTENDED  SIGNED
FIKAL ACT

ACCEPTED RESO-
LUTION ESTABLISH-
ING INTERIK

ELECTZD TO
EXECUTIVE
CQALITTEE

COLLISSION

Afghanistan
Argentinas
Australia
Belgium
Bolivia
Brazil

Burma :
Byelo Russian
Capada

10 Chile

1l Chins

12 Colombis
Costa Rica
Cuba

15 Czechoslovakia
Denmark
Dominican Republic
18 Ecusdor

Egypt
El Salvador
Bthiopia
22 7France
23 Greece
Cuatemsla
25 Haiti
26 Bonduras
JIceland
Indis
Iran
Iraq
31 Llebasnon
Libveria
33 Luxembourg
34 Xexico
Netherlands
New Zealend
Nicaragua
XNorway
39 Pakistan
Panams
Paragusy.
Peru
Philippines
Poland
Saudi Arabia
Sianm
Sweden
46 Syrisa
49 Turkey
50 Ukrainpisn SSR
Union of South Africa
. ®e U-S os oa. .
~ United Kingdom

: United States of Anerics
s Uruguay
. Venszusla
T Yugoslsvia .
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In lcggrdanco with Resolution 62(V) of the Economic and Socisl
Council - :

Abbreviation for Customs Union of Belgium, Netherlands and
Laxsabourg. ‘
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" | KNON-MBMEERS OF THE SIGNED ACCEPTED RESOLU-  ELECTED TO ]I
UNITED NATIONS IN-  ATTENDED  FINAL  TIOK ESTABLISHING EXZCUTIVE
VITED TO ATTEND E ACT INTERIY COMMISSION _COMMITTEE [,__ ]I

- 1 Albania
T o~, 2 Austria x
"« 3 Bulgaris _
-. ,AFiplend . Obaerver
" Bungexy T et

M
M

: 6 Ireland
«. 7 ltely
" 8 Portugal
.* 9 Rumania
¢+ 10 Switzerland
. #*- 11 Transjordan
~ o 12 Yemen
« 13 Ceylon
27 14 Southern Rhodesias
v~ 15 ACA-Germany == _
. 16 ACA-Japan xxx Obgerver
-, 17 ACA-Korea xxx
.~. 18 Indonesian Republic p 4

v 18 ' 9
=78 g:vuftrciies TOTAL - 56 attended 53 signed F.A. 52 Accepted Resolution ]l
ot te - '
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MM

MH MM HHNM

+
H

lolu
oI

SPECIALIZED AGENCIES INVITED TO ATTEND® ATTENDED ' ]I

Food and Agriculture Orgenization x :
International Bank for Reconstruction i
-~ and Development . x e
International Civil Aeronsutical » ; I
v Organization : =

e International Labour Organization
L3 International Monetary Fund

% International Refugee Organization
3 International Telecommunications Union , : = I
United Nations Bducational Scientific and ~ , 1
Cultursl Organization M—:]I

MM
| -

Universal Postal Union |
World Heslth Organizetion ISP

NON-GOVERNMENTAL CRGANIZATIONS INVITED TO ATTEND® ‘-‘—:]I

B International Federation of Christian Trade L
Unions : : 1
International Federation of Agricultural
Tl Producers x . : ]l
) Azerican Federation of Labor . L ) ' -
o ¥World Federation of Trade Unions - T .

MM

International Co-operative Alliance ' .
. Inter-Parliemsntary Union L.
X International Organization of Industrial : N
- Enployers
« International Chember of Commerce

MM

: x In accordance with Resolution 62(v) of the Economic
_ - apd Social Council )

= Allied Control Authorities —
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Canada. Dept. of External Affairs
Report of the Canadian delegation
to the United Nations Conference c
Trade and Employment at Havana
43237377




