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CAfiADIAN IMATION

Berne, July 13, 1948.

Report of the Canadian Delegation to the
United Nations Conference on Trade and

ZmDloyment at Havana.

I have the honour to report, as Chief of the
Canadian Delegation to the United Nations Conference on Trade
and Employment, that the Conference assembled at üavana,
Cuba, on November 21st, 1947, and concluded its work on
March 24th, 1948, with the signature of e7inal Act by 53
out of the 56 states which participated in the Conference. \
Argentina, Poland and Turkey were the three countries which
did -tot sign the Final Act. This Fial Act authenticated
the text of e Charter for an International Trade Organization.
This Charter now awaits ratificstion by the legislatures of
the different countries and will come into force sixty days
after the twentieth government shall have deposited its
instrument of ratification. It is anticipated that this
will take place during 1949 and that the International Trade
Organization will be set up towards the end of that year.

2. The Havana Conference took as its basic docu-
ment a draft Charter that had been prepared by a Preparatory
Committee of seventxn countries. These sevenbeen ocuntries
were Australie, Belgium-Luxembourg Eoonomic Union, Brazil,
Canada, Chile, China, Cuba, Czechoslovakia, France, India,
Lebanon, Netherlands, New Zealand, Norway, Union of South
Africa, Unlted Zingdom and United States. This Preparatory
Committee met first in London England; during the months of
October and November, 1946. bn that occasion they drew up
the draft of a Charter based upon e draft submitted by the
Government of the United States of America, which in its turn
had been the outcome of a set of principles agreed upon be-
tween the Governments of the United States and the United
Kingdom and embodied in the form of "Proposals for Expansion
of World Trade and Employment", published by the United States ^
Government in December, 1945.

3. The London draft of the Charter was referred to
a Drafting Committee, which met at Lake Success, New York,
during the months of January and February, 1947, and produced
a reviseddraft of a Charter. This New York draft was used
as the basic document for the deliberations of the Secon4
Session of the Preparatory Committee, which met in Geneva
during the months of May, June, July and August, 1947. It
was the draft of a Charter that emerged as a result of this
Second Session of the Preparatory Committee that became the

= besic document of the $avane Conference. ,

The Right Honourable
Ths Secretary of State,

for External Affairs,
O t t e w a.

^
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4. 	The Canadian Delegation to the United Nations 
Conference on Trade and Employment at  Havane  was composed as 
follows:- 

Chief Delegate:- m Mr. L.D. Illgress, Canadian Minister 
to Switzerland. 

Delegates:- 	m Er. F.A. McGregor, Chief Commissioner, 
Combines Investigation Act, 
Department of Justice. 

Ur. C.P. Hebert, Counsellor Department 
of External Affairs. 

, 	 . 

., 1

•  

Mr. W.F. Bull, Chief Export Division, 
Department of Trade and Commerce. 

Mr. A. Brown, Assistant Chief Appraiser, 
Department of National Revenue. 

Neil Perry, Department of Finance. 

Air. Richards, Department of Agriculture. 

U.  Couillard, Department of- Trade and 
Commerce.  

S,S. Reisman, Department or Finance. 

R.-Rosenthal, Department of Trade and 
Commerce. 

Ur. Henry,. Department or External Affairs. 

(m indicates members  of the  Delegation who participated 
in the Second Session of the Preparatory Committee 

• at Geneva.) 

Ur. John Deutsch  of the  Department of Finance, who had taken the 
leading part in the work on the Charter of the Canadian Delegation 
at Geneva, visited  Havane for ten days during the month of 
January and participated in the discussions on Subsidies as a 
member of the Canadian Delegation. 

5. 	The members of the Canadian Delegation were assigned 
to cover the various committees nnd sub-committees or the Con- 
•erence. There were six main committees, to each Of which was 
allotted a section of the draft Charter, as follows:- 

Committee I - 
Committee II-
Committeen& 
CommitteelV-
Committee V - 

Committee VI- 

Employment 
Economic Development . 
Commercial Policy 
Restrictive Business Practices 
Intergovernmental Commodity 

Agreements 
Organization 

Each of these committees ln turn set up a number of sub-committees 
composed usually of from fifteen to eighteen countries. The sub-
committees in their turn referred particularly knotty problems 
to working parties, which usually were composed of from five to 
eight countries. The ground to be covered by each of the six 
gain committees varied greatly. Thus Committee I  was  able to 
finish its work in December and Committees /V and V in January 
while Committees II, III and VI were in session up to the very 
last days of the Conference. 



6. To Mr. Hebert was assigned the chief responsibility
for representing Canada on Committee I and to Mr. Reisman was
assigned the Canadian representation on Committee II, except
for the Article on Investment, which was handled by Mr. Perry.
Mr. Reisman, before the Conference was over, became one of the
recognised experts on the Charter.

7. Coa•ittee III had to deal with euch_a variety of
topics thnt It was found necessary to allot the representation
of Canada to b number of members of the Delegation. Thus 1".r.
Bull took charge of the Section of the Commercial Policy Chapter
which deals with Tariffs,'Preferences, and Internal Taxation
and Regulations. He represented Canada on the important Sub-
Cor-qittee dealing with Preferences. Mr. Reisman and 3:r. Richards
together handled the Section dealing with quantitative Restric-
tions, à:r. Richards devoting particular attention to quotas on
agricultural products. 11r. Perry was given responsibility for
the important Section dealing with Balance of Payments Diffi-
culties. àir. Reisman took charge of the Sec.ion dealing with
Subsidies, except during the period when Mr. Deutsch was in
Havana. Mr. Richards covered the Section dealing with State
Trading. The important technical articles concerned with ques-
tious of customs administration were assigned to Er. Brown as
his sole responsibility. He represented Canada on the Sub-
Corziittee set up to consider these' articles and his intimate
knowledge of these technical problems soon made him e leading
member of this 3ub-0ommittee. The lest Section of the Commercial
Policy Chapter deal:ng with Special Provisions was handled joint-
ly by 19r. Brown and l:r. Couillard.

8. On Committee IV L'r. McGregor was the Canadian dele-
gate. He had taken an active part in the drafting of the
Chapter on Restrictive Business Practices both at London and
Geneva. Accordingly, he soon bEcame one of the leading mem-
bers of Comraittee IV and had e Great deal to do with crec:ting
the co-operative spirit and friendly atmosphere that prevailed
in that Committee. Canada can be considered as having made
a major contribution to the Chapter on Restrictive Business
Practices. l:r. Richards represented Canada effectively on Com-
mittee V, which dealt with the Chapter on Intergovernmental
Commodity Agreements. Finally, Mr. Couillard, with only occa-
sional help from other members of the Delegation, was the Canadian
representative on the important Committee VI, which dealt with
all questions pertaining to the setting up of the International
Trade Organization.

9. Mr. 3JcGregor, having completed his assignment, and
Z:r. Hebert, being wanted for other duties, were able to leave
Havana in January. Mr. Bull, Mr. Brown and Mr. Rosenthal were
able to get away in February. Mr. Richards left Havana at the
beginning of Larch. Mr. Perry, ulr. Couillard, 19r. P.eisman and
Mr. Henry remained with me until the end of the Conference.

10. An excellent team spirit prevailed in the Canadian
Delegation. Each member was keen to make the contribution of
Canada to the framing of the Charter as effective as possible.
The work was eztremely'arduous. The meetings were held in the
Capitolio, the building of the Cuban Congress. The members of
the Delegation seldom left the Capitolio until after eight in
the evening. !ifter that Lhere lrere documents to read over
after dinner, because seldom was it possible to read over all
the documents during the course of the day. 1Vork*eommenced each
dey at 9 e.m. with a Delegation meeting, at which were planned
the tactics for the day, breaking up in time to be at the first
Conference meeting at 10:30 a.m. Given the trying beat and
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noise of Havana, it is a testimony of their keen interest
that the members of the Canadian Delegation were able to keep
up this pace for four months without interruption. No Chair-
man of a Delegation could have received more loyal support
and co-operation from the other members of his team.

11. The Canadian Delegation contributed its fair share
to the officers of the Conference. I was elected Chairman of
Committee III - the Commercial Policy Committee. Mr. Couillard
was elected Chairman of the important Sub-Committee dealing
with Chapter VIII of the Charter - Settlement of Differences.
This young Canadian, without any legal training, presided over
with ability and distinction a Sub-Committee composed mostly
of lawyers, including a member of-the French Parliament. Finally,
Er. Perry was elected Chairman of the litcrking Party set up to
deal with the intricate questions of exceptions to the rule of
non-discrimination in the case of balance of payments diffic:il-
ties. This became one of the most important subsidiary organs
of the Conference. The questions with which they had to deal
were so technical that they used an esoteric language unintelli-
gible to the average man or, for that matter, to the majority
of delegates attending the Conference. Since the main con-
troversy in the Working Party developed between the United King-
dom and the United States, the position became very delicate
for a Canadian Chairman. Mr. Perry acquitted himself with
credit and won praise for his handling of the most difficult
of all the working parties set up at the Conference.

12. Trouble arose at the very outset of the Conference
over the question of'the election of a President. Most of the
countries who had participated in the work of the Preparatory
Committee wished to aominate Mr. Max Suetens, the Chief Dele-
gate of Belgium, who had presided so ably and so tactfully over
both the London and Geneva sessions of the Preparatory Committee.
This proposal evoked pronounced resistence from the Latin-
American delegations, who mair}tainéd that according to the
custom of inter-American conferences the President should be
the Chief Delegate of the hast country. The difficulty in this
case was that Mr. Sergio ClarJc, the Chief. of the Cuban Delega-
tion, although very popular with all those who had known him
at Geneva, had no particular qualifiaations to serve as Presi-
dent of the Conference. The compromise was reached of electing
3Er. Clark as President and Mr. Suetens as First Vice-President
with the understanding that the President would preside over
the plenary sessions of the Conference and the First Vice-
President over the meetings of the General Committee.

13. The General Coaz`ittee was the steering committee of
the Conference. It consisted of eighteen members, viz., the
President, the First Vice-President, six other Vice-Presidents,
the Chairmen of the six-main committees, and four members at
large. The last four were filled by'representatives of the
so-calied great powers - China, France, the United Kingdom and
the United States. As Chairman of Committee III, I was r,uto-
tcatically a mer-ter of the General Ccasittee. This Committee
performed a useful function in planning the work of the Confer-
ence. There was resistance, however, whenever it was suggested
that the General Committee should attempt to resolve difficulties
of substance confronting the Conference. In such cases resort
usually had to be had to a full meeting of Heads of Delegations,
an organ of the Conference which had not been envisaged at the
outset. The majority of delegations looked upon the General
Committee as a packed body with over-representation of the de-
veloped countries. That is the reason why at a decisive stage
of the Conference it was necessary to set up a Coordination
Committee with membership different to that of the General
Committee.

C
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14. Throughout the discussions at Havana the Canadian 
Delegation adhered closely to instructions conforming to the 
policy formulated by the Government of Canada prior to the 
deliberetions of the Preparatory Committee. This policy has 
been to support fully the setting up of an International 
Trade Organization upon the basis of the original United 
States "Proposals for Expansion of World Trade and Emeloy-
ment". Accordingly the Canadian Delegation consistently 
opposed efforts to weaken the rules designed to reduce trade 
barriers end to permit the restoration of international trade 
upon a multilateral basis es soon as possible. The successive 
stages in the elaboretioniof a Charter for the Internatibnal 
Trade Organization did bring about a weakening of these' 
rules. This arose through the progressive introduction of 
exceptional provisions or "escape clauses", necessary in 
order to secure the adherence to the Charter of es mnny 
different countries es possible. The Canadian Delegation, 
when finding that the inclusion of an exceptional provision 
was ineviteble, directed its'efforts to restricting the 
scope of the provision as much as possible. The result of 
all this has been that the Charter which finally emerged et 
Havane represents a bold compromise, flexible enough to take 
care of varying needs of different economic philosophies and 
of different stages of economic development, yet sufficient-
ly true to the principles of multilateral trade to give rise 
to the hope thet-the Organization, when  it is eet up, will 
prove to be one of the most successful and most enduring of 
all the intergovernmental organizations established during 
the last few years. 

15. At the First Session of the Preparatory'Committee 
in London it became apparent that the chief division of opinion 
was between the highly industrialized countries end those 
countries espiring to rapid industrialization. This latter 
group became known as "the under-developed countries". They 
stressed the need for freedom to use any measures that would 
promote  more  rapidly their economic development. In particular 
they wished freedom to use quantitative restrictions to attain 
this end. Concessions were made to this group et London in 
that a separate chapter was included in the draft Charter 
dealing with:Economic Development and the Organization was re-
quired to authorize the use, for purposes of economic develop-
ment, of quantitative restrictions, differential internal 
taxation, mixing regulations and other devices, when these 
were found likely to be less harmful to international trade 
than other measures. 

16. Another feature of the London Session was the 
stress laid by Australia end other countries on the need for 
expansionist policies in regard to employment. This clearly 
reflected the new economic ideas associated with the name 
of Lord Keynes. It was maintained that the level of employ- 

• ment in important countriPs had e greater influence on world 
trade than any lowering or raining of trade barriers. It 
was pointed out, with. a certain measure of justification, 
that the United States draft of a Charter vas  entirely nega-
tive. It contained a aeries of "donts" about what nations 
must not do in the way of maintaining barriers to trade, but 
little of a positive character about what.nations should do 
to expand world trade. As a result, the chapter on Emeloyment 
in the 'original United States draft of a Charter was expanded 
and recognition was accorded to the need of countries to take 
action to protect themselves against deflationary pressure 
in the event of a depression in one of the important industrial 
countries. 

17. At thelsecond Session of the Preparatory Committee, 
held in Geneva, the under-developed countries continued their 

5 



efforts to secure more latitude for themselves in using for
their rapid economic development measures inconsistent with
the basic principles of multilateral trade. These efforts
concentrated on freedom to use for this purpose protective
devices such as-quantitative restrictions, differential in-
ternal taxation and mixing regulations and preferences between
neighbouring states. At London, Australia had played the useful
role of assuming leadership of the under-developed group and
then when concessions to their point of view had been obtained, -
of persuading the group as a whole to accept the compr0mise.
It was not possible for Australia to repeat this performance
at Geneva. India showed a desire for more concessions and
became the chief spokesman of the under-developed group, al-
though in respect of preferences for purposes of economic
development the chief proponents were Chile and the Lebanese-
Syrian Customs Union. As a result of protracted discussions
the compromise was reached of providing for protective measures
for purposes of eeosipmic development with the prior approval of
the Organization (Arti cle 131 and for preferences for purposes
of economic development also upon prior approval of the Organi-
zation (Article 15). The requirement of a two-thirds vote for
the latter, however, was left in square brackets to be decided
by the Havana Conference.

18. Another phase of the draft Charter which caused
difficulties at Geneva was the provision for exceptions from
the rule of non-discrimination in the case of countries apply--
ing quantitative restrictions for reasons of balance of pay-
ments difficulties. The exchange situation became more critical
while the Preparatory Committee was meeting in Geneva. The
United Kingdom in particular no longer found it possible to
maintain the convertibility of its currency. In consequence
that country, together with other European countries, sought
to elaborate more precisely the exceptions from the rule of
non-discrimination. The result was the redrafting of this
Article of the draft Charter which became Article 23 of the
Geneva draft. The provisions permitting the use of quantitative
restrictions on a non-discriminatory basis for balance of pay-
ments reasons were also expanded at Geneva in that a country
could not be required to change its domestic policies if the
Organization considered that these policies were responsible
for its balance of payments difficulties (Article 21).

19. Finally, the Preparatory Committee were unable to
resolve certain questions-and had to present the Havana Con-
ference with the choice between a number of alternative solu-
tions.- These questions were: weighted voting versus one state-
one vote; the composition of the Executive Board, and relations
with non-Members of the Organization.

20. Concurrently with the Second Session of the Pre-
paratory Committee, there took place at Geneva a series of
multilateral tariff negotiations. Altogether there were nego-
tiations between 127 pairs of countries represented on the
Preparatory Committee. Of these negotiations 123 were concluded
successfully. The results of these negotiations were embodied
in the General Agreement on Tariffs and Trade, the text of
which was authenicated by the Geneva Final Act signed on October
30th, 1947, by the representatives of 23 countries ( the seventeen
members of the Preparatory Committee plus Luxembourg, Syria,
Pakistan, Burma, Ceylon and Southern Rhodesia). The General
Agreement on Tariffs and Trade included those provisions of the
Geneva draft of the Charter which directly relate to the importa-
tion of goods, i.e., most of the Commercial Policy Chapter of
the draft Charter. It was provided, however, that nearly all
of these provivions would be superseded by the Charter agreed
upon at the United Nations Conference on Trade and Employment

C. :
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(the Haven° Conference) when thet Charter entere Into 
fcrce. Tie General Agreement on Tariffs and Trade is now 
being applied provisionally by all of the signatories of 
the Geneva Final  Act  with the exception of Chile. 

21. 	The same questions which hed given rise to 
difficulties at Geneva confronted the Conference at Havana 
with its main problems. It haebeen hoped that, because 
the Preparatory Committee represented a cross-section of the 
different types of economies, agreement upon the basis of the 
Geneva draft of the Charter would be reached fairly speedily. 
It was hoped that a delegation such as that of India, which 
had accepted the Geneva draft subject to confirmation by the 
Indian Government,.would use its influence with the delegationa 
from the other under-developed countries to secure their accept-
ance of the compromise reached at Geneve. These hopes proved 
to be abortive. Just as Australia lost its leadership at 
Geneva because it had accepted the compromise reached et London, 
/ndie was unable, and, es it turned out, unwilling, to assume 
the leadership or the under-developed group at  Havane. The 
Ineian Minister of Commerce came to Havana prepared to play 
this role, but, when he heard the speeches at the opening 
plenary meeting, he decided the beat tactics for India would 
be to wait and see what further concessions would be granted 
to the Latin-American countries, all of whom were clamouring 
for more  freedom for economic development. 

22. The Latin-American countries dominated the first 
part or the Havana Conference. The fact that the Conference 
was being held in a Latin-American country gave them a great 
advantage. They were able to unite bn the issue of the re-
cognition of Spanish as one of the working languages of the 
Conference. They made full use of their numerical advantage. 
Except  for the last four 'leeks of the Conference they were 
able to act as a solid bloc. This more than anything else 
threatened the success of the Conference etich for three months 
was in jeopardy. 

23. These three months proved that the Conference was 
held not only in the wrong place but also  et the wrong time. 
The Latin-American countries had became disturbed over the 
implications for them of the Larshell Plan. They felt the 
fairy godmother of the North was deserting them in favour of 
Europe. Their acquaintance with socialist ideas had converted 
them to a form of international socialism in which the rlcher 
countries were under an obligation to the poorer countries to 
promote the economic development of these countries and to 
raise their standard of living up to that of the richer coun-
tries. Some of them even went so far as to deny the right of 
the richer countries to assist in the reconstruction of the 
European countries because these countries had once enjoyed 
prosperity  et  the expense of the under-developed countries. 

24. The latin-American countries had developed many 
new industries during the war. It became clear that they wished • 
this process of rapid industrialization to continue. /t also 
became evident that they feared the effect on their new indus-
tries of the revival of European . competition. The concept of 
economic development became confused with the desire to use 
protective measures to support industries recently established. 
Bete:roues were heard to the importance of some  factory beceuse 
it belonged to a relative of the President of the country. The 
Havane Jonference was held on the eve of the Bogota Inter-
American Conference, at which the latin-American countries 
intended to press for 'a Làrshall Plan for the Americas". Thus 
much of what transpired et Berens  vas  a dress rehearsal for 
Bogota. 

7 
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25. Cutting across dll these tendencies was the
attitude of the Argentine Delegation, which was out to pre-
vent the Conference from being a success. Their main theme
was that the proposed International Trade Organization in--
volved the creation of "a Super-State". The appeal to res-
pect for State-sovereignty once again was being used to
impede international co-operation. Professed socialists were
being asked to be more nationalist than iaternationalist.
Fortunately the Chief of the Argentine Delegation, Senator
ltolinari, impaired his effectiveness by an excess of demagogy.
The other members of the Argentine Delegation,- however, were
distinguished by their erudition on technical questions. At
first they appeared to have the full support of Chile, Uruguay
and Bolivia, but at the end of xhe.Conference Argentina was
isolated.

26. The Brazilian Delegation endeavoured to dis-
aasociate themselves from the solid Latin-American bloc. As
e member of the Preparatory Coamittee they had been co-opera-

,.. tive at London and Geneva, but in general had grouped them-
selves with the under-developed countries. Their concern to
maintain differential internal taxation and to protect their
newly-established industries brought them closer to the other
Latin-American countries than to the United States. Their
efforts at conciliation were frustrated by the taunts of the
other Latin-American countries that they were "a Yankee tool".
They fulfilled a useful role, horrever, in the determined stand
they took against the creation of new preferences.

27. The Mexican Delegation stood out from the other
Latin-American delegations not only as regards the ability of
their representatives, but also as regards their attitude.to-

dlegates
quantitative theirrestrictions. on just

econaeconomic keensister republics
were

the delegates
and on protection of existing factories, but, because they

had had little experience of quantitative restrictions and
feared the administrative difficulties of such measures, they
placed the emphasis more on tariff protection. They wanted
freedom to impose higher tariffs rather than freedom to resort
to other protective devices. It was the Mexican Delegation
that introdiced the proposal for an Economic Development Commit=
tee as a counterweight to the Tariff Committee, provided for
in the Geneva Draft of the Charter. This proposal caused a
good deal of concern to the Canadian Delegation, who saw in it
a means of converting the International Trade Organization
into an instrui..ent for promoting economic dévelopment rather
than for ezpanding internatioaal trade. Eventually the pro-
posals both for an Economic Development Committee and for a
Tariff Committee were dropped as part of the final compromise
which made possible agreement on a Charter.

28. Most of the=other delegations from under-developed
countries supported the Latin-American countries in their
fight for more freedom to use ezceptiohal measures for pur-
poses of économie development. Each delegation, bowever,
placed the emphasis on some phase of the problem of particular

, interest to its country. The Arab group of countries, for
instance, were most concerned with the establishment of new
preferences. They supportea Chile, which was seeking inter-
national authority for its agreement with Argentina providing
for new preferences contrary to•the most-favoured-nation pro-
visions of some of the existing treaties concluded by both
countries. The New Zealand Delegation, ably led by the Right
Honourable Walter Nash, sought to turn the Charter as much as
possible into an international endorsement of the economic
policies pursued by the Now Zealand Government or rather by

8
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Ur. Nash himself. China was chiefly concerned with freedom
to continue differential internal taxation. Ceylon, represented
by their High Commissioner in London, 11.r. Cores, became the
most outright defender of quantitative restrictions. Reflect-
ing the views of the extreme-left government now in power in
Ceylon, ltr. Cores could see nothing bad in "Q.R.s". India
had the ablest delegation of all of the under-developed coun-
tries. They played a masterly••geme of waiting to see what
developments would bring forth. In playing this game they
gave support as and when most required to the general line of
attack by the under-developed countries.

J ^
29. Those resisting the under-developed countries
were handicapped by the need of each country to take into account
its own special requirements. -Thus the United States Delegation
was handicapped by the need of insisting upon freedom to use
quantitative restrictions for the protection of agriculture under
certain conditions, and this without being subject to the prior
approval of the Organization. They were further prejudiced by
their inability to agree to the renunciation of the right to
use export subsidies under all circumstances.

30. The United Kingdom at first had supported the
United States wholeheartedly in the efforts to set up an Inter-
national Trade Organization upon-a sound basis. At the closing
stages of the Geneva discussions, however, the United Xingdom
became more lukewarm in their support. Partly this was the
result of the attacks made at Geneva upon the system of Imperial
preferences and partly the reflection of the increasing balauce
of payments difficulties experienced by the United Kingdom. At
Havane.the attitude of the United Kingdom Delegation seemed to
be dominated by the desire to have nothing in the Charter that
would impede their programme of agricultural protection nor
their freedom to discriminate for balance of payments reasons.
The ink was hardly dry on the rules drafted at Geneva, largely
by the United Xingdom representative, for revised exceptions
to the principle of non-discrimination (Article 23), when the
United Kingdom commenced at Havana to seek what amounted to
absolute freedom to discriminate during the transitional period.
Their experience with the Anglo-American Financial Agreement
made them chary of accepting too binding commitments in respect
of non-discrimination.- In this they were joined by France and
the other countries of Europe, who disliked the interpretation
placed upon the Geneva text of Article 23 by the United States
representative. They wanted more flexible provisions governing
the exceptions to the rule of non-discrimination.

31. Finally, a disturbing note was introduced into the
Havana deliberations by Switzerland. LSr. Stucki, the Chief of
the Swiss Delegation, claimed that their position was unique
and consequently deserved special treatment. A country poor in
natural resources and dependent economically upon the export
of highly finished goods, Switzerland is surrounded by countries
who, under the Charter; are free to impose quantitative restric-
tions and other measures for balance of payments reasons. Unless
permitted to use similar measures to defend what are her vital
interests, Switzerland would be unsble to subscribe to the
Charter. At first, in arguing this thesis, 11r. Stucki seemed
to be careful not to associate himself with the Latin-American
bloc. However, he intervened to defend quantitative restrictions
during'the course of a debate in which ninety-five speeches
were delivered, most of them in favour of the free use of quan-
titative restrictions under conditions which would permit their
use by every country except the United States.
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32. » Thus it appeared at Havana that only the Benelux 
countries and Canada stood for the full acceptance of the basic 
principles of multilateral trade. Even Canada was not ab-
solutely pure because we too had our balance of payments 
difficulties and were zealous in protecting our own position 
as regards that section of the Charter. Among the Benelux 
countries there'were tinies when the Netherlands was in dis-
agreement with its Belgian partner on account of Dutch concern 
over special measures to protect agriculture. The hope that the 
larger number of under-developed countries represented at Havana 
would accept the Geneva compromise was in part vitiated by this 
lack of unity in the ranks of the Geneva countries. When it 
was pointed out to the under-developed countries that the Geneva 
draft provided for the use of quantitative restrictions and of 
preferences for purposes of economic development, but subject 
to the prior approval of the Organization, they were able to 
reply that prior approval was not a prerequisite Tor the use 
of quantitative restrictions for balance of payments reasons 
or for the protection of agriculture under certain conditions. 

33. The situation during the first month at Havana 
looked so hopeless that the practice grew up of having informal 
meetings from time to time of the heads of leading delegations 
from countries genuinely interested in establishing the Inter-
national Trade Organization upon a sound basis. At these meet-
ings the general -situation of the Conference was discussed: At 
one of the meetings, held early in December and presided over 
by Ur. Clayton of the United_ States, it was decided to give up 
the fight then - ensuing upon the question of weighted voting 
versus one state-one vote. It was felt that it would clear the 
air and help to create a better atmnsphere at the Conference if 
the inevitable concession to the majority was made then rather 
than allowing the deadlock over this question to continue in-
definitely. Accordingly  the United States, United Kingdom and 
Canadian Delegations the three chief proponents of weighted 
voting, declared their acceptance of the principle of one state-
one vote, subject to the later decision regarding the composition  
of the Executive Board of the Organization being satisfactory 
to these delegations, i.e., that provision be made for permanent 
seats on the EXecutive Board to be allocated to the countries 
of chief economic importance. Instead of this move clearing 
the air and helping to create a better atmosphere, it had the 
reverse effect. It made the majority more conscious of their 
numerical strength and encouraged them to hOpe  for  more con-
cessions. 

34. In view of this situation, I proposed at one of 
the informal meetings, held shortly before Christmas, that the 
Conference ahould be adjourned to be called together again 
after the Bogota Conference had clarified the situation of 
United States financial assistance to the economic development 
of Latin America. I took this position in accordance with in-
structions from Ottawa that rather than attempting to frame a 
Charter flexible enough to fit the lowest common denominator, 
the leading trading nations should build up from the basis of 
the General Agreement on Tariffs and Trade, concluded at Geneva 
on October 30, 1947, i.e., the selective rather than the uni-
versal approach. That Agreement contained a provision (Article 
XIV) for regular meetings of the Contracting Parties, in other 
words, for an embryo organization. 

35. This proposal led to a searching discussion at 
informal meetings on the situation of the Conference. The 
United States Delegation telegraphed to Washington for instruc-
tions. However,  it  was decided to continue the Conference in 
the hope of hammering out a generally acceptable solution. It 
wa•  felt that to adjourn the Conference would be to deal a fatal 
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blow at the whole conception of an International Trade Organi-
zation. It might never be possible to call the countries together
again to discuss a Charter. Overshadowing everything was the
Soviet Union and the political capital they might make out
of a breekdo%vz of the .iievann Coslercr.cE.

3^. The selective approa:.h, it,stecd cf the uni:ersal
apprvach, also was rejected on politica= grosais. :ne Iiead
of the Frei:= De1Fgn`ioa referred to the opposition in France
to the General Agreement on Tariffs and Trade and affirmed
that the only chance of securing French acceptance of that
Agreement was to present it for ratification along with a
Charter for the Znternatibnal Tracie Crganization approved by
a large number of countries. Otherwise both the Communists
and Socialists in France would make too ru.ch political .
capital out of the thesis that the General Agreement was an
attempt by the United States to form an exclusive capitalist
bloc. The Honourable J.J. Dedmsr:, Chief of the Australian
Delegation, also contended that Australia could not accept
the General Agreement without a Charter. He had in mind
particularly the Employment Chapter of the Charter, to which
the Austral:ans attach so much importance and which is not
included in the General Agreement. Thus it was that no other
approach than the universal one proved to be politically
feasible. If there was to be a Charter at all, it had to
be flexible enough to secure the adherence of as many coun-
tries as possible.

37. After the New Year the Conference continued to dis-
cuss the various sectious of the Chartcr through the elaborate
mechanism of the six main committees, numerous sub-committees
and working parties. Progress was lamentably slow. The
difficult problem of composition of the Ezectitive Board was
tackled and gave rise to endless debate and jockeying for
position. The dangerous proposal for an Economic Development
Committee commenced to meet with general acceptance in the
form of e sub-committee of the Executive Board, to which status
the Tariff Committee also was to be reduced. Resistance con-
tinued to be offered to the creation of new preferences, but
the idea of "a Free Trade Area" as a new form of Customs Union,
less rigid and therefore easier to attain than the old form
of Customs Union, was thrown out and made an immediate appeal
to the Arab group of States and to the Central American group.
It served to make these two grou ps less insistent upon free-
dom to use quantitative restrictions for the purpose of
economic development without prior approval of the Organiza-
tion. On this letter question, however, the Conference con-
tinued to be deadlocked. In the meantime good progress was
made with the less controversial parts of the Charter, such as
the Chapter on Employment, the technical articles dealing with
questions of customs administration and the Chapters on Res-
trictive Business Practices and Inter-governmental Commodity
Agreements. On the orgunizational side, besides the ec uposi-
tion of the Ezecutive`Board, difficulties still were being
experienced in relation to the settlement of differences, re-
lations with non-Members, boycotts for political purposes, and
the treatment of areas under military occupation.

38. During the rionth of January considerable progress
was made in the solution of the main issue that had been
separating the Canadian and United States Delegations. This
was the question of export subsidies. At London it had been
agreed that export subsidies would not be permitted after a
certain period, except in the case of a breakdo*n of negotia-
tions for an intergovernmental commodity agreement. The
Canadien Delegation had reserved its position on this exception,
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because it was felt that it would give the United States too
much bargaining power in the negotiations for commodity agree-
ments. At Geneva the Canadian Delegation succeeded, in the
face of United States opposition, in making this exception
subject to the prior approval of the Organization. Now it
was the turn of the United States to enter a reservation.
In this they were inconsistent since they had been insisting
on prior approval in the case of exceptional measures for pur-
poses of economic development. They felt, however, that in the
case of export subsidies the prior approval of the Organiza-
tion would never be granted and that,.as the Subsidy Section
of the Charter provided for.stabilisation schemes equivalent
to export subsidies and for general production subsidies that
tended to increase or to maintain exports, they could not
defend at home the prohibition of the only price support
action the United States could take in the event of a burden-
some surplus. Thus it was that the whole issue had to be
fought out again at Havana. The result was a compromise
whereby all forms of subsidization were to be subject to
review by the Organization and in the event of any such sub-

. sidization acquiring for a Member more than an equitable share
of world trade in the commodity concerned, the Organization
can require the l[ember to alter its subsidy.

39. This was the general situation in the Conference,
when, early in February, the Latin-American,bloc proposed
the setting-up of a Coordination Committee to resolve the out-
standing difficulties. This proposal, submitted in the form
of a resolution signed by nearly all the Latin-American dele-
gatioi,s, was discussed in a formal meeting of Heads of Dele-
gations. It was obvious that the main idea behind this
proposal was to have an opportunity for "horse trading", where-
by the Latin-American countries would obtain some of their
pet objectives in return for some concessions on their part
to the numerically weaker, but much stronger economically,
group of important trading nations. It was felt, however,
that it would be poor tactics to refuse the request of the
Latin-American countries. The proposal did offer tire only
hope of breaking the deadlock and terminating the Conference
within a reasonable period of time. Accordingly, the Coordina-
tion Committee was set up and deliberated for three weeks. As
a result of these deliberations there emerged the final com-
promise which made possible agreement on a Charter.

40. The most important part of this compromise related
to the highly controversial question of the use of quantita-
tive restrictions and other protective devices for purposes
of economic development (Article 13). The principle of prior
approval of the Organization was retained, but in four care-
fully defined cases the prior approval would be automatic in
that it would have to be granted if the criteria were met. Of
these four cases, however, only two were really automatic.
These two coamenced with the words "is designed", which being
objective does not permit of much discretion on the part of
the Organization. Of the other two cases, one commenced with
the words "is necessary" and the other with the words "is
unlikely". In both these cases the subjective element is present

, and a great deal will depend upon how the Organization inter-
prets these particular words. The.two cases commencing with
the words "is designed" are (1) for the protection of industries
established during the war, i.e., the so-called "war.babies"
and (2) for promoting industries processing a raw material
the market for which has become curtailed through new or in-
creased restrictions imposed abroad. In both these cases the
automatic prior approval of the Organization will be for a
specified period and in any application for renewal the
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approval of the Organization will not be subject to the 
automatic provisions of Article 13. 

41. Undoubtedly the concession of "the war-babies 
clause" had a great deal to do with securing the adherence 
of the Latin-American Countries to the compromise. It had 
become evident that what many of them were most concerned 
about was the right to use quotas and other restrictive 
measures to protect their newly-established industries 
against the revival of European competition. Consequently 
this clause was chiefly at the expense of the European coun-
tries, a fact to which  the United  Kingdom Delegation were to 
call attention later on when they became hesitant about' 
accepting the Charter that was emerging from the Conference. 

42. The tussle over Article 13 led to a split in 
• the ranks of the Latin-American countries. This split came 
over the issue that had been cutting across all the discussions 
on the Charter and  dividing countries that were together on 
most other issues. It was the question of protection for 
agriculture versus protection for industry. Colombia, whose 
Chief Delegate, Mr. Wert:sr! Restrepo was a member of the Co-
ordination Committee, wanted more fi.eedom to. use quantitative 
restrictions to protect agriculture as well es industry. This 
was stoutly resisted by Mexico and Peru, whose Chief Delegates 
were also on the Coordination Committee. They won out and 
although the Colomblandelegate accepted the compromise, he 
did so reluctantly. As one of the leading figures of the 
liberal Party of Colombia he felt his position at home would 
be prejudiced es a result of the compromise. 

43. On preferences, it was not necessary to make 
concessions to the views of the majority. In fact Article 15 • 
of the Havana Charter represents an improvement over Article 15 
of the Geneva draft, having regard to the feet that the two-
thirds voting requirement was left in square brackets in that 
draft. If this question had been put to a vote at the Havane 
Conference, it is certain that the two-thirds voting require-
ment would have been reduced to that of a simple majority. The 
Arab group of countries and the-Central American group having 
been won over by the conception of a "Free Trade Area", which 
also was  made  part of the compromise, Chile became more or 
less isolated in the fight for new preferences for purposes 
of economic development. 

44. In Article 15 of the Bevans Charter the Organi-
zation is required to grant approval of new preferences either 
by a two-thirds . vote or when they meet certain criteria designed 
to assure that they will serve the purpose of the development 
of particular industries. At a later staRe of the conference, 
when they were becoming chary about acceptingthe Charter, the 
United Kingdom Delegation attacked Article 15 because its 
scope did not clearlypermit new preferences with the colonies 
for purposes of economic development. They were met in part 
by an interpretative note defining "the same economic region" 
in such a way as it could be interpreted to include both the 
United Kingdom and certain of the colonies. 

45. On this part of the compromise, Mr. W. Mueller, 
the aggressive Chief Delegate of Chile, was outmanoeuvred in • 
the Coordination Committee. Be did not realise until it was 
too late that the words "between Members" excluded from the 
scope of the compremise the preference agreement between Chile 
and Argentina unless Argentina became a Member of the"Organi- 
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zation, which from the attitude of the Argentine Delegation
could be seen to be highly unlikely. The Chilean Delegation
later were able to some small extent to repair this mistake
on their part when the question of relations with Non-Members
was being discussed separately from the compromise by securing
the right for approval, by a two-thirds vote of the Organization,
of new preferences with non-Members.

46. Another part of the compromise agreed upon by
the Coordination Committee was the decision to drop the pro-
posals for the setting up both of an Economic Development Com-

and of a Tariff Committee. The Canadian Delegation had ^mittee
taken an active part in proposing this solution of the pro-
blem presented by the Mexican proposal for an Economic Develop-
ment Committee. The Tariff Committee had been intended to
take over the functions performed at the meetings of the Con-
tracting Parties to the General Agreement. It was felt that
when the Charter came into force these functions could just
as readily be performed by the Executive Board of the Organi-
zation.

47. As part of the compromise, the Contracting
Parties agreed to amend, at their next meeting scheduled at
Havana for the end of February, the General Agreement so as
no longer to require unanimity in accepting the adhesion of new
countries. This can now be done by a two-thirds vote and
hence removed the Mexican objection to "a veto right". The
Contracting Parties also agreed that they would endeavour to
waive the right of complaint against supersession of Part II
of the General Agreement by the corresponding provisions of
the Charter, thereby meeting another ltezican objection to the
tariff negotiations section of the Charter. They had argued
that they otherwise would not know in advance the provisions
of the General Agreement to which they were being asked to
subscribe.-

48. The last part of the compromise was that the
Coordination Committee agreed to accept.the solution of the
vexed question of composition of the Executive Board then
being worked out in main committee. This provides for a Board
of eighteen countries or customs unions with permanent seats
allocated to the eight Members of chief economic importance.
It is specified that in determining the countries or customs
unions of chief economic importance particular regard shall
be paid to their shares in international trade. Moreover,
an Annex to the Charter prescribes the rules to be followed
in the first election to the Executive Board and one of these
rules is that two of the permanent seats shall be allotted to
the two countries in the Western Hemisphere with the largest
-external trade. These provisions assure the allocation to
Canada of one of the permanent seats on the Executive Board.

49. For this satisfactory outcome, from the Canâdian
point of view, we are indebted to the unfailing support of
Mr. C. Wilcox, the United States Deputy Chief Delegate and of
Dr. Erik Colban, the Norwegian Chief Delegate and Chairman
of Committee VI dealing with organization. At the informal
meeting held early in December, at which it was decided to
give up the fight for weighted voting, the question of the
composition of the Executive Board was discussed. I outlined
the reasons why Canada attached importance to permanent seats.
I explained that, while Canada was reeognised as an important
industrial country, we could not be certain of election to
the Executive Board because the majority of countries regarded•
us as closely associated with either the United Kingdom or
thr United States. The principle of gecgraphical represent3tioan
also worked against Canada in that North lamerica always would
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be represented by the United States. Those present at the
informal meeting, except the Australian representative, saw
the force of these arguments. l:r. Clayton and Lr. Wilcox
declared, on behalf of the United States Delegation, that they
would press for permanent seats, stating that •we want Canada
on the Board". Dr. Colban, on behalf of the Norwegian Dele-
gation, pledged his support for the same reason. This was
a very courageous stand for Dr. Colban to take because at
Geneva lie had opposed the proposal for permanent seats, erguinE
that in any election the qountries of chief economic importance
would be sure to be elected. Australia opposed the proposal
for permanent seats to the bitter end.

50. The Latin-American coantries, after much haggling,
were won over to the proposal for the composition of the Execu-
tive Board by the inclusion of an Annex to the Charter giv:ne-
the formula for the first election in order to assure equiteLle
geographical representation. This assured the election of
tour Latin-American countries to the Board, provided a suffi-
cient number of such countries had become Members of the Organi-
zation. It was surprising, in view of their numerical strength,
that the Latin-American countries attached so much importance
to assuring the election of a certain proportion of their num-
ber to the Zxecutive Board. An interesting sidelight on this
struggle was the great anxiety of Brazil lest Argentine secure
an advantage over that country in the formula for election to
the Board.^ This led Brazil to ally herself with China and
India in stressing that population should be e determining
factor nearly equal in importance to the share of a country
in international trade. Throughout the Havana discussions Dr.
Wunsz King, the Chief Delegate of China, had directed his main
efforts to securing the allocation of a permanent seat to China.
He succeeded in this by having included in the formula for
the first election the provision that three out of the eight
permanent seats would be filled by the countries with the
largest population.

51. llfith the acceptance at a formal meeting of Beacs
of Delegations of the :final compromise worked out by the Co-
ordination Committee, agreement was definitely reached on those
part of the Ct+-rter respecting which the latin-Americaa coun-
tries had taken the most determined stand. During the last
few weeks of the Conference there was no evidence of a Latin-
American bloc. In fact, some of the Latin-:+merican delegations,
who had been causing the most trouble, became the leading ad-
vocates for an International Trade Organization. For example,
Lr. Chalone, the able Chief Delegate of Uruguay, who in December
had been the principal spokesman of the critics of the Geneva
draft, used his eloquence during the last few weeks to praise
the Charter that was emerging from the Havana Conference. The
Argentine Delegation continued their stand in oppositnon to
the setting-up of any organization with extensive powers, but
they were securing less and less support. Bolivia remained
associated with them until the end,.but even Bolivia signed
the Final Act.

52. The cleavage of opinion in the concluding stage
of the Conference, therefore, was not between the developed
and the under-developed countries. Instead, it was among the
developed countries themselves. The questions remaining for
solution required bridging the gap between the views of the
United States Delegation on the one hand and those of the dele-
gations from European countries on the other band. The chief
of these questions was that of exceptions from the rule of non-
discriminatnon in the case of countries experiencing balance
of payments difficulties. There also remained for solution
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the difficult questions of the settlement of differences, relations 
with non-members, boycotts for political purposes, the treatment of 
areas under military occupation, and the problem of Switzerland. 

53. à Sub-Committee, presided over by I:r. L.E. Couillard 
of Canada, succeeded after some twenty-five meetings in arriving 
et a satisfactory solution of the controversial question of the 
settlement of differences. Here the chief clash of views had 
been between the Anglo-Saxon or Common Law countries, who hesitated 
to permit references to the International Court of Justice of 	- 
questions having an economic content, end France and the other 
countries of destern Europe, whose representatives were trained 	. 
in the concepts of Roman Law. The Sub-Committee evolved a new - 
text of Chapter VIII which represented a great improvement over 
the Geneva draft. It streamlined the various steps to be taken 
in the settlement of differences. The actual procedures to be 
followed for ensuring that advisory opinions of the Court on 
matters referred to it by the Organization should have binding 
affect  were left to be confirmed by the Interim Commission after 
consultation with the Court. 

54. Relations with non-Members were solved by the accept-
ance of weak provisions which bore little resemblance to any 
of the three alternatives presented to the Conference by the 
Preparatory Coemittee.• Argentina, for understandable reasons, 
Switzerland for similar reasons, and Sweden and Czechoslovakia on 
account of their relations with the Soviet Union, had been irre-
concilably opposed to any strong provisions governing the rela-
tions with non-Members. 

55. The question of boycotts for political purposes proved 
to be one of the•most delicate of ell questions dealt with by 
the Conference. The Arab countries wented freedom to boycott 
goods originating with Zionist-sponsored producers, and India 
wanted the right to continue their embargo on trade with South 
Africa. By clever manipulation the issue was made to appear chief-
ly one between India and South Africa. While this saved the 
Conference from undesirable publicity, it placed Dr. Holloway, 
the Chief Delegate of South Africa, in a most invidious position. 
He acquitted himself admirably and with great dignity. He had to 
submit to being out-voted in favour of a formula which removed 
from.the scope of the Charter measures taken pursuant to a 
political question referred to the United Nations. 

56. én the question of the treatment of areas under 
military occupation, the United States Delegation were unable 
to persuade the Bàropean countries that the Conference should 
provide for the reciprocal exchange of most-favoured-nation 
treatment with the occupied areas of Germany and Japan. The _ . 
United States Government was left with the alternative of deal-
ing with this matter in the agreements with the European coun-
tries for Marshall Plan aid, but a reference to the areas under_. 
military occupation was included in the Article of the Charter 
dealing with membership. 

57. The problem of Switzerland had been referred to 
a Sub-Committee of Committee III - the Commercial Policy Commit-
tee - and this Sub-Committee had struggled with the question for 
weeks. It was agreed that Switzerland, with a strong currency 
and  surrounded by countries in balance of payments difficulties, 
was in e unique position. However, it was not clear how Switzer-
land could be released from sense of the obligations of the 
Charter without opening the door for other countries to take 
advantage of this exception. Uruguay and Venezuela were mem-
bers of the Sub-Committee end made it clear that they had a 
direct interest in whatever solution was proposed for Switzerland. 



lir. Stucki, the Chief Delegate of Switzerland, did not assist
matters by his uncompromising attitude. The United States
member of the Sub-Committee showed himself to be equally un-
compromising. Finally, it was proposed that the whole question
should be referred to the Interim Commission for further study
and this solution of the immediate difficulty was adopted. It
had the advantage of giving 1lr. Stucki no excuse to crusade
against the Charter, which, in view of the influence of the
greatly-respected Swiss press, would have had unfortunate re-
percussions on European opinion towards the Charter.

58. Thus it became clear during the early part of
L'arch that one question after another was being solved with
the exception of that pertaining to the exceptions from the
rule of non-discrimination in the case of cuw;`.ries e:cptr iea: i:G
balance of payments difficulties. This was the question to
which the United Kingdom Delegation attached the most importance.
They became apprehensive that at the end of the Conference the
United Kingdom might be the only country unable to accept the
Charter. As already indicated, they had become dissatisfied
with the solutions proposed for dealing with quantitative res-
trictions for purposes of economic development and with new
preferences. It was these considerations which led the United
Kin_dom Government to propose to the other countries of the
British Commonwealth of Nations a postponement of the Conference.
They did not pursue this idea in the absence of support from
these other countries, but they did take up with the United
States Government, through diplomatic channels and therefore
outside the Conference, the questions which were causing them
concern, particularly that of the exceptions to the rule of
non-discrimination.

59. After preliminary debate in Committee III - the
Commercial Policy Committee - the balance of payments questiors
had been referred to a Sub-Committee. This Sub-Committee in
turn set up a Working Party of eight countries to consider
the question of exceptions to the rule of non-discrimination.
L'r. Neil Perry of Canada was elected Chairman of this Working
Party, which for two months wrestled with this highly technical
and difficult question. For a long period the Working Party
was able to make no headway. An impasse had arisen over differ-
ences of interpretation of that part of the Geneva text of
Article 23 which requires countries in balance of payments diffi-
culties to give priority to exports for hard currency. Some
of the European countries also disliked the provision precluding
hiFher prices for goods imported from.eountries in whose favour
the discrimination takes Flace. The United Kingdom was out
frankly for full freedom to discriminate throughout all or nearly
all of the transitional period.

60. After several weeks of frustration the United
States decided to break the deadlock in the Working Party by
propasing a return to the basis of their original draft of a
Charter. This meant that, in place of the criteria set forth
in the Geneva draft, the justification for exceptions to the
rule of non-discrimination would be the condition that they had
equivalent uffecL to exchange restrictions permitted by the
International lionetary Fund. A new draft of Article 23 on
this basis, submitted by the United States Delegation, also
provided that discriminatory measures already in force could be
continued and adapted to changing circumstances for the duration
of the transitional period as determined by the Fund. At first
this new draft pleased all members of the Working Party except
Canada. The Canadian Delegation had to point out that the new
basis was more unfavourable for Canada than that of Geneva.
Moreover, Canada would be penalised through the fact that an
effort had deliberately been made to avoid discrimination in



the Canadian import restrictions imposed on November 17, 1947.
Accordingly, to meet Canada, it was proposed to permit any
country then applying the General Agreement on Tariffs and
Trade to continue to be governed by the provisions of that
agreement in respect of exceptions to the rule of non-discrimina-
tion. This meant adding the Geneva criteria to the other justi-
fications for discrimination, but only during the transitional
period to be determined by the Fund.

61. When the Brazilian Delegation realised the full
implications of the proposal made to meet Canada, they pro-
tested because Brazil had not yet been applying the General •
Agreement on Tariffs and Trade and consequently this particular
provision would not be applicable in their case. The United

= States Delegation, seeing the impossibility of confining the
application of the additional provision to a few countries,
then decided to fall back upon the choice of two options, one
based on their original draft of a Charter - which henceforth
became known as "the Havana option" - and the other on the

. Genevp draft.' It was on this basis that Article 23 of the
Havana Charter came to be drafted. This was not before, how-
ever, a number of difficulties had been ironed out. These
difficulties chiefly arose through the natural reluctance of
the United Kingdom Government to assume new obligations in
respect of non-IIiscrimation which they might not be able to
f ulf ill.

62. When the United States first made the proposal
to return to the basis of their original draft of a Charter
for exceptions to the rule of non-discrimination, the United
Kingdom Delegation, along with the•delegations from other
European countries, were pleased with this solution. When,
however, the proposal was referred to London it became apparent
that the United Kingdom Government liked neither the original
nor the Geneva basis. The United Kingaom expert was recalled
from Havana to London for,consultation and no longer was avail-
able for participation in the meetings of the Working Party.
Direct consultations were then undertaken between London and
Washington and it was some little time before the Working

Party could proceed with formulating a solution on the basis
of the two options. The United Kingdom Government feared that
the non-discrimination provision in the Anglo-American Financial
Agreement would be interpreted to disqualify the discrimina-
tions they then had in force if they ezercised the Havana
option, whereas from the beginning of the Conference they had
maintained that the Geneva option did not give them sufficient
freedom for the period of the next four years. They also ob-
jected to the dual jurisdiction under the Geneva option whereby
the period for discrimination was to be determined by the
International Monetary Fund and the scope of discrimination
by the International Trade Organization.

63. Agreement on Article 23•eventually was reached
by making, under the Geneva option, minor concessions of a
technical character to the United Kingdom point of view and
by postponing until March 1, 1952, any effective surveillance

• by the Organization over discriminations. Needless-to say,
the solution of this question of exceptions to the rule of
non-discrimination was reached only in the very last days of
the Conference.

64. One of the last note of the Conference, prior
to the signature of the Final Act, was to approve the setting
up of an Interim Commission for the purpose of making the
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necessary preparations for the holding of the first annual 
Conference (General Assembly) of the International Trade 
Organization. Certain unsolved questions, such as the relations 
with the International Court of Justice, the Swiss problem, 
and the avoiding of overlapping with other intergovernmental 
organizations concerned with economic development, also had 
been referred to the Interim Commission. Any country parti-
cipating in the Conference was given the right of membership 
on the Interim Commission. All those countries who later 
signed the Final Act, with the exceptions of Bolivia, Ireland, 
Portugal and Switzerland, exercised this right. Ur. Max 

 Suezens of Belgium was elected Chairman of the Interim Commis-
sion. Itesole task was to elect an Executive Committee of • 
eighteen =embers composed on the same basis as that provided 
for the composition of the Executive Board of the Organization. 
Consequently, the election of the Executive Committee provided 
a userul test of the somewhat complicated formula agreed upon 
for the election of the first Executive Board. The formula 
survived this test with flying colours. Australia, Benelux, 
Braiil, Canada, China, Colombia, Czechoslovakia, Egypt, El 
Salvador, France, Greece India, Italy, Mexico, Norway, the 
Philippines, the United iingdom and the United States were 
elected members of the E1ecutive Committee. The Interim Commis-
sion delegated all of its functions to the EXecutive Committee, 
which will report to the first annual Conference of the Orpeni-
zation. I was elected Chairman of the Executive Committee 
and the Vice-Chairmen are Mr. Jean Royer of France, Sir Raghavan 
Pillai of India, and kr. Ramon Beteta of Mexico. The next meet-
ing of the Executive Committee will take place on eugust 25, 
1948, at Geneva. 

• 
455. 	This review of the difficult problems that con- 
fronted the Conference and of the manner in which they were 
solved will serve to explain why itwas necessary to remain 
four months in Havana. The Charter that emerged ae  e  result 
of these lengthy deliberations, while it represents some weaken-
ing from the Geneva draft, still maintains as the basic rules 
for the conduct of international trade those principles which 
must.be respected if the world is to enjoy once more the bene-
fits of multilateral trade. As we have seen, the concessions 
made at Havana in order to secure a Charter acceptable to the 
great majority of the countries participating in the Conference 
did not go very far beyond the concessions made at Geneva in 
order to smooth the way for the deliberations et Havana. If 
any harm had been done in the direction of watering down the 
rules embodied in the original United States proposals, this 
had been done at Geneva to an even greater extent than at 
Ravens. Nor Can we consider the additional concessions granted 
at Havana to be so serious as to represent "the straws that 
break the camel's back". 

66. 	The Canadian Delegation, in considering the dis- 
charge of its responsibility of recommending to the Canadian 
Government the acceptance of the Charter emerging at Havana, 
had decided on the axiom that "no Charter is better than a bad 
Charter".. They came to the conclusion that the Havana Charter 
is not a bad Charter. Its attainment can be regarded as a 
magnificent achievement when account is taken of the conditions 
prevailing at the time it was being framed. These conditions 
were much worse than those who conceived the original proposals 
had anticipated they would be, because recovery from the after- 
math or war had proved to be slower than even the most pessimis-
tic of prophets had predicted. The Charter is a good Charter 	• 
in that it is flexible enough to take account of the vary- 
ing needs of many different countries. It permits the setting 
up of an International Trade Organization whose eventual success 
may prove to babecause of, rather than in spite of, what now 
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seem to be flaws in the Charter.

87. The setting up of an International Trade Organi-
zation is very necessary if we are to have some meeting place
where representatives of governments can gati ► er to consider
complaints and to endeavour to remove the obstacles impeding
the free flow of world trade. Very often at such a meeting
place a country pursuing a selfish policy can be shown that
such a policy is not in the long-term interest of the coun-
try itself. If we lived in a "laissez-faire world" there
would be no need for an International Trade Organization.
Because we do not live in such a world and because govern-
ments are interfering with trade, there is need for an inter-
governmental organization to deal with the problems of inter-
national trade. The Charter makes possible the setting un of
such an organization upon a sound basis. That is the reason
why the Canadian Delegation to the United Nations Conference
on Trade and Employment recommends to the Canadian Govern-
ment the acceptance of the Havana Charter and its presentation
to Parliament for ratification.

68.. Part II of this report gives a complete analysis
of the Havana Chgrter article by article. This will inaicate
in greater detail the deviations in that Charter from the
Geneva draft. It will also afford more specific information
regarding the attitude of the Canadian Delegation on the various
issues that arose during the Havana Conference. This analysis
had been prepared by those members of the Delegation who parti-
cipated most actively in the debates on each of the articles
of the Charter•analysed. It is hoped that Part IT., along
with Part I, will provide all the information necessary to
indicate the participation of the Canadian Delegation in the
Conference and to enable an appraisal.to be made of the scope
of the Havana Charter.

I have the honour to be,
• Sir,

Your obedient servant,

(Sgd.) L.D. Wilgress

Chief Delegate,
Canadian Delegation to the United
Nations Conference on Trade and •

Employment.
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Report of the Canadian DeleCation to the
'United Nations Conference on Trade and

Xarolocment at Havaaa.

PART 3:1

4I:dI.YSIS OF ME EinVAI116 CHARTER - ARTICLE BY ARTICLE

CHr1PTBFt I- PUBPOS3 AIM OB7^(', .TI9'ES

Article 1. This Article sets out the rurpose and the objec-
tives of the Organization and fo=ally provides for the estab-
lishment of the International-Trade Organization.

The pu ose of the Organization is linked to the aims
not forth in the Charter of the 'United Nations, particularly
those aims envisaEed in Article 35a of that Charter, nanely, the
attainnent of higher standards of living, full eaploynent and
conditions of econorlic and social progress and de4elopment.

The Parties to the Charter for an International Trade
Organization undertake to co-operate, in the fields of trade and
employaent, with one another and with the United Nations towards
the attainaent of that jurpose.

The objectives of the International Trade Organization
are grouped in six sub-paragraphs. Parties to the Charter pledge
thenselves, individually and eolleetively to promote national
and international action designed to atta^n the following objec-
tives:

1. To assure a large and steadily growing volume of real
income and effective demQnd, to increase the p=oduction,
consumption and exchange of goods ....

2. To foster and assist industrial and general economic
de4elopment, particularly of those countries edhich are
sitill In the early stages of industrial developnent
and to encourage the international flow of capital kor
productive investne,nt.

3. To further the enjoyment by all countries, on.equal terms,
of access to the markets products and productive faci-
lities diich are needed 2or their economic prosperity
and detelopment.

4. To promote on a reciprocal and sautually advantageous
basis the reduction of tariffs and other barriers to
trade and the elimination of discriminatory treatment
in international commerce.

5. To enable countries, by increasing the opportunities
for their trade and eeonoaie development, to abstain
from measures ehich would disrupt world en-erce, =e-
duce productive employment or retard economic progress.

6. To facilitate through the promotion of mutual under-
standing, consultation and co-operation, the solution
of problems relating to international trade in the
fields of employment, economic development, commercial
policy, business practices and eommodity policy*

One of the six articles in Chapter Z]C of the IT. Charter which
deals with international eooneaic and social eo-operation:
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This statement of objectives is in tact a summary of 
the'detailed provisions of the Charter; it therefore is intended 
to reflect in a °balanced° manner the scope of the activities 
of the Organization. 

, 	There were no serious controversies at Havana on 
Article 1  and  consequently it emerged substantially the same as 
in the Geneva text. The greater part of the discussions centred 
around proposals to add to the text. Suah proposals, which 	- 
in  tact  constituted additional objectives, were successfully 
opposed on various grounds by the majority of delegations, in- - 
cluding the Canadian Delegation. It was properly argued that - 
such additions, although in some cases fundamentally sound, 
would lead to rerbInfigetcy and confusion and would result in 
a distortion af the "balance" attained in the statenent of ob-
jectives of the Charter in relation to its various fields of 
activity. It was generally recognized, therefore, that Mambors 
could not °pledge themselves° to such additional objectives. 

The three main proposals of the type referred to above 
were: 

1.  A proposal by the delegation of Prance which in 
its original formwould have been tantamount to a pledge on 
the part of the Menbers of the Organivation to promote the 
maintenance  establishment and development at customs unions. 
This obviously could not be considered as one of the objec-
tives of the Charter; the American Delegation was particu-
larly strong in its  opposition.  The proposal was strenously 
opposed by the delegation of Mexico but for another reason; 
the Mexican delegate remanded the Confemuce of the Nazi  
methods towarde °economic integration". 

Although the proposalwas rejected as not being an 
objective of the Organization, it found its way, in nodified 
form into Paragraph 1 of Article 44 (see page of Report) 
dealing with  Customs  Unions and Free-Trade Areas, in the 
following terms: 

°Members recognize the desirability of increasing 
freedam of trade by the development, through 
voluntary agreements, of closer integration be-
tween the economies of the countries parties to 
etch agreements". 

2. The delegation of Argentina proposed a new objective 
of the Organization which would have spelled out workerst 
rights under  some  ten sub-headings, including the right to 
receive training, to family protection, to defend profession-
al interests, etc. 

Although the principle of this proposal was unanimously 
agreed to, the Conference could not agree to make this an 
objective Of a trade organization. Obviously, such detailed 
provisions more properly fell within the =potence of the 
International Labour Organization. 

3. A third proposal which was the subject of lengthy 
discussion was made by the delegation of Ecuador, as follows: 

"To support a general policy  which takes into 
account the necessity of compensating the wide 
disparity  which frequently exists between the 
prices of raw materials and the prices of manu-
factures so as to establish the necessary equity 
between those prices°. - • 
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The delegation of the United States was particularly
emphatic in rejecting this proposed objective which in
fact, if accepted, would have "pledged"-the Organization
and its Members to support a geaeral policy of control of
international p4a"e

A a ,m^lar provision however was added as a now sub-
paragraph ( d^ to Article 71' - lhiaotf ons ( of the Organi-
zation), reading as follows:

"...to undertake studies on the relationship betvreen
worlrl prices of primary coffiodities and m$nufactured
products to consider and,, where appropriate, to
recozaaea international agreements on, measures de-
sigaed to reduce progressively any unwarranted dis-
parity in those prices".

It will be noted that besides not making this proposal
an objective to which Members would pledge themselves, its
insertion in Article 72 as a"funation" of the Organization
merely provides that the Organization shall "undertake
studies, consider and, where appropriate, recomaend inter- -
national agreements...". This provision, therefore, does
not require the Organization to assume the role of contraller
of international prices.

Article 1was considered as an important Article from
the public relations point of view. It was realized that the
lay man could hardly be expected to read such a lengthy and tech-
nical document as the Charter in its entirety. This ezalainsf
in part, the importance which was attached to the fact that the
Article must contain as clear and as balaneed a sumary as
possible of the scope of the Organiation.

Furtheraore, the importance of the Article within the
framework of the Charter itself is given real practical sig-
nifieance by the fact that reference is made to it in some six
or seven cases In other parts of the Charter, such as:

Article 2, para. 1: wherein Members recognize that the
avoidance of unemployment or underemployment
is a necessary condition for the achievement
of the general purpose and the objectives of
Article 1;

Article §, sub-para. 1(b): whereby Members and the Organi-
zation shall participate in arrangements for
"studies, relevant to the purpose and objectives
set forth in article 1, concerning international
aspects at population and aaployment problems";

Article 8: which speaks of the 'Importance of $oonamic Develop-
ment' and Reconstruction in Relation to the Purpose
of this Charter";

Article 46, para. 1: Under the provisions of ahich Article 1
is made one of the criteria basic to tT.e s&ole
of Chapter V of the Charter deal3sr_ rit:: Restric-
tive Business PraQtines ( see belorr).

Article 70, para. 1 (d): which provides that the provisions
of Chapter 4I shall not epply "to any inter-
governmental agreement relating solely to con-
servation ....pravided that such agree=cr:'c is not
used to aecomplish results inconsictent Y3th...
the purpose and objectives set forth in Article 1...
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Article 72 snb-para. (c) (9): iftich provides that the Organ-
Ization shall have the follor.-InG- function "generally,
to achieve any of the objectives set forth in
Article 1";

Article 93, para. 1: contrary to those cases enuraerated above,
reference to Article 1 in Article 93 is made for the
purpose of excluding the benefit accruing to a Mem-
ber under the provisions of Article 1. (See page
of report).

ICsAFTEFt u- ffiNUDrAMWT AND BCOr; OP.IC AC :IVI TY

Article 2.- Importance of Maploynent, Production and
Deman d in relation to the Purp os e of this
Charter

Article 3 - Maintenance of Domestic &iplo^;ment
Article 4 - Bemoval of idaladjustaents within the Balance

of Papments
Article 5- Exchange of Information and Consultation
Article 6- Safeguards for Members subject to External

Inflationary or- Deflationary Pressure
Article 7 - Fair Labour Standards

Chapter-II recognizes the close relationship between the
level of world trade and the state of eamlovment, production and
effective demsad in the respective couatrles of Members. ' In
this way it modifies the conceptual o4er-emphasis on the simple
removal of barriers to trade as the principal means of ensuring
high levels of the international movemeat of goods. It recog-
nizes further that the state of employment, production and demand
is an international concern, since eztreme fluctuations in the
ecanomic activity of a country, particularly of an important in-
dustrial country like the United States, will be transmitted to
other countries through the demand for imports. . Chapter II is
a reflection of the influence that the economic philosophy of
the late Lord Keynes is having on econoaic thinkia& in general
and on broad national and international economic policy. The
popularity of this Chapter rests largely with the smaller coun-
tries and-the countries producing primary commodities. They feel
that instability in the large industrial countries was respon-
sible for their economic ills of the past.

The Chapter contains a broad undertahing by member coun-
tries to take measures consistent with their social and political
conditions to maintain full employment and inereasing levels of
effective demaad. Tbsre is no commitment to achieve such con-
ditions.

The main point of the chapter is a rather negative trarning
to the large industrial countries, and more particularly the
United States, that it would be impossible to achieva'and main-
tain a substantial reduction in barriers to trade, if extreme
fluctuations in the demaad for goods is permitted to develop.
Teeth are put into that uaaiin.g by recognizing that a country
may require to take action to protect itself against extreme
fluctuations in other countries.

Article 2 - Importance of lo ent Production d Daro
Relation to the os of this rterThis article esta shes
the basic principle of -the chapter, na©ely, that the maintenance
of high levels of employment, production and denand are
necessary conditions to achieve the purposes of the Charter.
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While it reoognizes that the major responsibility for achieving 
full employment rests with the individual Members and on the 
domestic measures they take s  it establishes that there is scope 
for concerted international action under the sponsorship of 
the Economic end Social Council acting in co-operation wi th 

 other intoznational organizations. 

Article 3 -Maintenance of Domestic Emploment.  This article 
contains a positive undertaking by Members to take action de-
sigaed to achieve full employment, and a high and crowing level 
of demand within their territories by measures appropriate 
to their domestic institutions. The car-litmert is limited to 
taking action, not to achieve full employment. 

Article 4 - Removalpf nalndlustments within the Balance of  
lavmemts.  Directs Lembers uith a persistent favourable balance 
of trade, which is a major factor in the balance of payments 
difficulties of other countries, to take action to correct the 
disequilibrium. While the main responsibility is placed on Mem-
bers enjoying a favourable balance, it calls upon the deficit 
countries to take appropriate action to extricate themselves 
from the difficulties. Emphasis is directed to expansionist 
measures in correcting the zaaladjustments. 

Article 3 - Exchange of Information and Consultation.  Calls 
upon lembers to co-operate with one another, with the Economic 
and Social Council and other international organizations to 
promote full employment and high levels of demand. The I.T.O. 
is given the positive function of initiating consultations 
among Members in the  event of a serious decline in employment, 
production or demand in order to prevent the international 
spread of deflation. 

Article  6 - Safeguards for Members SuVect te EXternal Ipfletionar7 
or Deflatlonary Pressure,  Directs the Organization in the ex-
ercise of its functions to take into consideration the need of 
a Member to protect itself against economic fluctuatioreabroad, 
particularly a decline in the foreign demand for its eiports. 
Specific provision for action under this Article is contained in 
the Balance of Payments Section. 

Article 7 - leer  Labour Standards.  Recognizes that unfair labour 
conditions, particularly ln production for export, create diffi-
culties in international trade. Members pledge themselves to 
take whatever action may be feasible and appropriate to eliminate 
unfair labour conditions aad to co-operate ulth the International 
Labour  Organizations in this regard. 

The Chapter on Employment and Economic Activity gave 
rise to the least controversy in the Bavana discussions. Several 
proposals to include provisions on the migration of labour  and  
the treatment of migrant workers wmre dealt with by incorporating 
a reference to them in a Resolution an Employment. 

There are some differences of interpretation as to 
the significance of the clause recogaizing the need of a Member 
to take action to protect itself against fluctuations abroad. 
The Canadian Dtlegation regarded this clause as a broad state-
ment of principles and that specific action could be taken only 
under the precise taras of other relevant provisions of the 
Charter. This viewpoint was widely supported, although 
several delegations, particularly the Australian Delegation, 
attaahed rather wider significance  $o it. 
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The broad principles contained in this Chapter have
been clearly recognized and incorporated in Cana3i.an Govern-
ment policy in the not aell-knorm White Paper on E=_loyrsent
and Income, 1945.

This Chapter is perhaps more significant for the
"finger-pointing" it engages in rather than for the specific
provisions which are general and week. In "rointing up" the
responsibiiity of large creditor nations in the balance of pay-
ments difficulties of other countries it perfoxus a useful
function which under present oircuastances can ha:dly be over-
stressed. In emphasizing the responsibility of the large in-
dustrial powers in maintaining a high level of imports, as a
condition of international economic stability and barrier-free
trade, it touches on the most significant feature behind the
disastrous decline in Canadian trade during the Thirties.

CH&1PTER III -$COISOMII C DEVI7APL:M?T At:D RECC2'STRUCTIOId

The Chapter on 8conoaic Development and 8econstzuction
recognizes the principle that the progressive developnent of
underdeveloped countries and regions and the reconstruction
of war-devastated countries is closeiy related to the purposes
of the Charter of raising the level of trade and inprovins
living conditions generally.. It indicates the nature and extent
of responsibility in achieving economic development and recon-
struction as between the countries seeking development, the
more advanced countries the Organization and other international
institutions and speciaized agencies. It contr.ins troad under-
takings by all Members to co-operate in promoting development
by positive action, in. the knowledge that it is In the inter-
national interest to achieve economic development. It recognizes
that economic development may require government assistance in
the form of protective measures, but issues clear warning that
such protective devices, unless used wisely, would operate against
the best interests of the country imposing them, tivould impose
unnecessary difficulties on other countries, and would Impede
the achievement of the objectives of the Charter.

More significantly, it includes two broad exceptions
from the basic principles contained in the Chapter on Commercial
Policy: (1) Notwithstanding the general ban on the use of quan-
titati4e restrictions, it permits the cààitralled use of quantita-
tive trade restrictions for purposes of economic development;
and (2) Notvrithstanding the ban on discriminatory trade practices
it permits the establishment of new preferential arrangements
for purpose of economic development in certain closely cir-
ctmscribed circumstances.

The Chapter on Economic Development proved to be the
most controversial at the Havana Conference. It was argued that
the precise provisions on Commercial Policy, directed to the
eliaination and reduction of trade barriers, srould tend to freeze
the current pattern of production and trade, protect the com-
petitive position of the large industrial oountries, and impede
the developmeat of the economically backward regions. While
recognizing that the Inclusion of a Chapter on development was
a step in the rie:it direction, it vas ar8aed that the chapter
was weak in its positive provisions to proi:.ot-e development,
and inadequate in the limited rights it granted to use quotas
and preferences for development purposes. Not far beneath
this sophisticated plea to encourage economic development was
the desire to protect certain unecanomic industries that had
sprung up during the war. In its extreme form, this position
supported the uncontrolled Usa of quantitative restrictions
and now preferential arrangements to protect established in-
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dustry, and to sponsor i:neconomic ne,.. indust., : as ar eaclLS_vc
privilege of underdeveloped countries, while denyinC th=t ricr,t
to the so-called developed countries. At the sane time pro-
visions were proposed vdiich tould require the "have" countries
to make available the necessary capital, skill, naterial and
know-how at the request of the "hcve-rots". The Organization
was to be ei^)at7ered to allocate in a "fair" .;,ar.ner available
supplies of capital, equip=ent, s'.:ills e<.d so or..

The Chapter oni$conxaic Develop=nt and Beconstracc-
tion that e:aerCed from the lon;; difficLlt de:ttez her some
definite t.ea:messes and inadcjaecics. hErE^h^las_ It is a
far cry from the extreme proposals put forward and war the
minimum compromise solution consistent with broad asree::ent.
If the escape clauses are resorted to only in ezceptionsl ciz-
cumstances, as is intended, no great harm will be done. If,
however they become the operative provisions for a large brcx-ÿ
of countries the basic principles will be undermined and the
Charter it seif will breaZ dot=.

Article E. This article recoL-Aizes that the general economic
development of underdeveloped countries and the reconstruction
of t+ar-devastated countries mould be of advanta:;e to all coun-
tries and muld facilitate the achievement of the Charter ob-
jectives.

Article 9. This Article provides an undertgLing by ïeabers to
take action designed to develop proyressively and or to recon-
struct their economies through erpansionist sbasures not incon-
sistent with the rules of the Charter.

Article 10. In this Article Z:enbers are directed to eo-operate
with one another, with the Or Ganization, and with other inter-
national organizations in promotinC economic developmnt and
reconstruction. he Organization is given the responsibility
of assisting lUembers in their efforts to develop and reconstruct
by helping to forzaulate plans; by turnisning adv+ce on hot7 to
finance and carry out such plans; assist in procurinE advice.
The Organization is furt,her directed to oa-operaLe with other
intergovernt-ntal organizations in respect of al" aspects of
development and reconstruction with a view to fac•ilitatins
development. Such help as the Organization may provide shall
be within its powers and resources, on terms to be agreed with
the 3dember seeking assistance and in such collaboration with
other international organizations and specialized agencies as
to make full use of their special competence and avoid over-
lapping.

There was considerable pressure at navana on the part
of the underdeveloped countries to give the Or;;anization more
positive and direct obligations in the field of assisting
econo3ic development. This would have meant additional staff,
organizational =3chinery, and financial burdens well beyond
the original plan for the Organization. The Canadian Dele-
gation opposed the extension of Tesponsibility in this field,
in the belief that economic de9elopment is largely a domestic
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problem and that burdening the Organization mith a more direct 
role mmuld inlolve costs and administrative complications 
quite out of keeping with the benefits that could realistically 
be expected to accrue to Canada either directly or indirectly. 
The compromise reached did not extend the obligations of the 
Organization in the field of economdm development. It would 
be too opttaistic, however, to suggest that the last word has 
been heard. Although there were no substantive changes mro - 
viding for additional functions in the Charter proper, the 
full consideration or this problem was postponed by means of 
a Resolution Relating to Economic Development and Reconstruc-
tion. The resolution directs the Intertm Commisclion of the 
I.T.O. to examine the powers, resuonsibilities and activities 
of other international bodies in the field of ecoaomic develam-
meat and reconstruction; the availability of technical surveys, 
studies and facilities to make such survey4 and on the basis 
of this examination to report on the besf-beans of enabling 
the Organization to carry out positive funotions in the field 
of development and reconstruction. This repart is to be sub-
mitted in time to permit the Tiret Session of the Organization 
to take appropriate action. 

Article U. This Article recognizes that economdm development 
or reconstruction requires capital, materials, modern equipment 
and technology. Members undertake to assist one another in 
the provision of these facilities within the limits of their 
power ,  and not to impose unreasonable or unjustifiable La-
pediménts in the wey of other Members obtaining the necessary 
means for their development or reconstruction an equitable 
terms. It directellembers receiving such aid not to take un-
reasonable or unjustifiable action in respect of capital, arts, 
akills, etc., which other Members have supplied. 

The Organization is further directed to co-operate 
with.other international bodies in prmnmting an equitable dis-
tribution of skills, arts technology, materials and equipment. 
It may seek to promote bilateral and multilateral agreements, 

(1)to assure fair treatment of the means of development that 
have been provided by other Members 

(2) to establish a code of laws governing international 
investment 

(3) to avoid international double taxation which Impedes foreign 
investments. 

This statement of aims and directives are all 
mmrthwhile measures which should be encouraged. The Canadian 
Delegation supported their general inclusion in the Charter, 
but nmintained consistently that the initial and main respOn-
sibility for their attainzmnt falls outside the scope of the 
I.T.O. The Charter provisions  ni  provide for an appropriate 
division of labour as between the various international organi-
zations and specialized agencies. The actual scope  of .the 

 I-T.Ots jurisdiction in this field was not settled definitely 
and will likely form the subject for protracted discussions 
at the First Session after the Interim Commission submits its 
report. 

Article 12 - International Investment for Economic Develorment  
and Reconstruction.  In the course of the discussions on economic 
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development at the Geneva Session of the Preparatory Com.;Sttee,
some consideration had been given to the treatment of foreigu
investments by capital-importing members. Insofar as the
opposing ideas of the main creditor and debtor countries could
be reconciled at that time, Article 12 represented this con-
promise. The Geneva Draft, however, subse quently came in for
extended criticism fro:a the International Cha,aber of Cotaer;:e--
particularly paragraph 2-- and from those countries principally
concerned with creditor aspects; these criticisms took the
fora of concrete amendments to the Article at the Havana Con-
ferenee. Some two dQ1gr. amendments to the Article were referred
to the sub-ca:riittee for attention. The majority of thesE
amendments were in effect submerged in the discussions v::ich
ensued over the amendments proposed by the United States.

Ebide:itly stimulated by the views ezpresse3 by the
International Chamber of C=erce, the United States Delegatici:
e=iticized paragraph 2 of the Geneva Draft fer its vag;:Rzess
and ambiguities. The I.C.C. had previously contended that the
provisions of this paragraph would create amont potential -,
vestors a sense of even greater insecurity than at preser.t.^^•
In an effort to tighten the conditions imposed upon the dat•or

- countries, the United States first proposed that paragraph 2
of the Geneva Draft should be replaced by the follor.*ing rnrdr :

°each member shall, upon the request of any other
member, enter into and carry out with such other mem-
ber negotiations directed to giving effect to the pro-
visions of paragraph 1 of this Article".

Defending the exemptions set forth in paragr&Ch 2 of
the Geneva Draft, the delegations of Australia, British India
and Z?evi Gealand, among others, took issue with the new United
States suggestion. The proposed obligation to negotiate and to
consumWate a bilateral agreement upon the request of another
member drew strong criticism. In contradiction, these countries
contended that every member had the right: (1) to decide what
toreign investments it would penait; ( 2) to decide when and
Y&ere it would tolerate foreign investments: (3) to discr3minats
in favour of new or existing domestic or certain foreign invest
ments - if necessary.

In an effort to placate this opposition, the United
' States Delegation submitted a further redraft of the Article,

which involved reconstructing paragraph 1 of the Geneva Draft,
dropping the second paragraph - over which the main controversy
had arisen, moving the original paragraphj into seeonci position,
and adding a^olly now third paragraph.l3

^The follot:ing delegatlons were appointed members: Australia, Brazil
(J.G.Torres, Chairman), Canada, Ceylon Czechoslovalaa, Eb,-pt,
India, Mexico, Netherlands, New Zealaa&, Sweden, United Bingdom,
United States, Venezuela.

(2) International Chamber of Commerce: MA Charter for World TradE",
Brochure No. 324, pages'l2-13. . • . . .

(3) The reconstructed first paragraph and the new third paragraph sub-
mitted by the United States were as follows:-
1. "The 7lembers re ize that international investmentsf,' both
public an& privatercan be of great value in promotin;; econmic
development d c o sequent social progress. They reaogaize that such
development esoul will be facilitated if ltembers fieres t) afford
reasonable opportunities for investment upon equitable terms to the
nationals of other 3dembers and security for ezisting and future
investments. They recognize also that Members have the riCht to
prevent or limit the making of investments vrithin their territaries,
or to establish eppropriate safeguards with respect to such
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The revised United States draft failed to allay the 
strong  opposition  in the sub-committee, and it was almost 
immediately mithdrawn by that Delegation. The Australian Dele-
gation then submitted a draft whith left paragraph 3 of the 
Geneva Draft intact but replaced the first and stoond pere.,raphs 
with new phraseology derived in small measure from the preiously 
'ethane= United States draft. After modifications had been 
made in it, this  Australien  draft emerged as the finished pro-
duct of the sub-committee. 

Underlying Article 12 of the Havana Charter is the 
simple proposition - fostered principally by the United States 
Delegation - that if conditions are made favourable in the 
borrowing countries, lenders will again be prepared to furnish 
a significant volume of private (and public) capital for foreign 
investment. In order to provide the required conditions, exme,t-
ant borrowing countries must offer certain assurances, first to 
attract nrivate capital, and second to guarantee stable zad 
equitable treatment to the foreign investors mhen their (-a:site 
resources have been committed. 

In line with this conception of the probleu, Article 12 
is designed to assist in creating an environment favourable to 
the international flow of capital - generally the emphasis was 
on private capital._ The suitable environment is to be created 
by the negotiation of bilateral and multilateral agreements which 
will set forth the mutually acceptable conditions under which 
the capital importing members will receive and treat  capital  
investments from the capital exporting countries. 

The Eembers are required to commit themselves - subject 
to important reservations described subsequently - to the follow-
ing undertakings:- 

1e  To provide reasonable opportunities for investments 
acceptable to them and adequate security for existing 
and future investments (Paragmh 2(a)(I)). 

2. To give due regard to the desirability of avoiding dis-
crimination as between foreign investments. (PeragraPh 
2(a)(ii)). 

3. Upon the request of any Member, and mdthout prejudice 
to existing international agreements to which Members 
are parties (e.g. the ILT  Articles of Agreement), to 
enter into consultation or negotiations directed tomurd 
a mutually acceptable agreement. (Paragraph 2(b)). 

4. Eàmbers shall promote co-operation, when appropriate, 
between national and foreign investors for the purpose 

• of encouraging development or reconstruction. (Paragrarh 3). 
- 

In making these undertakings, however, the Eàmber does 
not impair its right: 

• 1. to ensure that foreign investments are not used. for 
interference in the Member% internal affairs; 

- 
-017:7=tinued. 

investment, including measures adequate to ensure that it is 
not used as a basis for interference in their internal affairs 
or national policies". 
3. 'Eambers undertake, for the purpose of carrying out the prin- 
ciples and subject to the limitations expressed in this Article: 
(a)to provide reasonable opportunities for prbate investment and 
adequate security for existing and future investments; and 
(b)upon.the request of any Member to  enter  into consultations or 
to participate in negotiations directed toward agreements with 
respect to international private investmentsu. 
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2. to detez3aine the circumstances, if any, under %trich
it will allow future investaents;

3. to prescribe requirementa gove^ r. .'.n^, orne:4hip of ei_h_:-
ezisting or future invest,mentst4l;

4. to preecribe other reasonable requirements with resrect
to existing and future invest:aents.

In the light of these extensive reservations the
question may be asked just tàiat does Article 12 accom^lish.
The attitude of some of the delegations in the cr,ncludin,; sessicz
of the main eommittee will indicate the general evaluation.
For ezemple : the International Chamber of Cerce submitted
"that in practice the preseut draft will tend to disaoarage
private investas from venturin-^ their capital Q'J7Jfld°• ThA
Belgian Delegation, supported bÿ-Luzembourg, Switzerl:sr.3: the
United States, 9wede., and the Netherlands, contended that the
Article gave tàiolly inadequate g<tarantePs to tho.e coti::*.;Ics
irhich had in the past supplied a large volume of funnr f•:^
foreiGn investments (Belgium endeavoured unsuccessfully to have
paragraph 3 removed as a siCn of protest). The dele,,ations of
Australia, Ceylon, Chile, Cuba, India, Mexico, Nerr'Lealand,
Venezuela and Uru;uay, in general defended the article as it
stood against the accusations of Belgium. In short. the Article
emerged as a compromise statement which did not satisfy the
leading protagonists and which, in effect, really left the
whole problem to the realm of future bilateral agreements
were presumably the bargaining position of the contracting
3Gembers would deteaaine the situation in ea:h inciiviflual. case.

Throughout the discussions at the various co=it:ee
stages, the Canadian Delegation - stressir.C Canadats favoureble
past record as a capital Importer, and its more recent role
as a s-11 creditor - too:: the view that the broad question
of international investment had not yet received the collective
consideration it required, and that consequently Article 12,
in its present foz3a, must be considered immature,

pointin,; out that the Article was not well integrated
with the balance of payments Articles 21, 23 and 24, the
Canadian Delegation observed that for balance of payments

- reasons Members were often- just as loath to permit outward
capital movements - vbether of its ovm nationals or of the
foreigner - as other Members were loath to accept •forsigG- loe,ns
or to guarantee national treatment to foreign investments.

Although unable - because of the reluctance es the
United States Dele atian - to retain an explicit reference to
the International etars Fund in the Article, the Canadian
Delegation successfully pressed for the inclusion of the vrJrd:
"rrithout prejudice to ezistinn international agreements to
which Members are parties". În the report of the szb-cor:r.:ittee
it is made clear that the Articles of Agreement of the Intez-
national Monetary Fund•are definitely included in this phrase.
The purpose of the Delegation was to ensure that, if requested
to enter bilateral negotiations, Canada would, if necessary.
be able to defend any exchange restrictions on capital mo4ementg

• when ther were enforced for balance of payments reasons (Sae
Article ^I, Articles of Agreement, International ?Wonetary Fund).

(4)1ror eza^le, a Member may prescribe that 31 per cert of the stoc•:r
should be held by nationals, or that a certain proportion of
the management and staff should be made up of nationals, eta.
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Article 13 . This Article is the longest and most ccmplicated
Article in the Charter. Broadly speaking it contains an ex-
ception to the basic rule of the Charter which outlaws the use
of quantitative restrictions for protective purposes. It pro-
vides the mechanism and establishes the conditions under w'aicn
quantitative trade restrictions may be used for protective
purpose to assist in the econamiic development or reconstruction
of a particular branch of industry or agriculture.

The preamble recognizes that econonomic development or
reconstruction may require govemmental assistance in the form
of protective measures. It issues clear warning, ho:sever, that
an unwise use of protective measures would endanger their av=
economies and introduce difficulties for other Members.

The substantive provisions deal with three cateG.,ries
of cases which may arise if a]deaber desires to adopt .ro-
hibited measures for purposes of promoting- economic develop-
neat and reconstruction. Articles 13 and 14 deal with zeaz^.res
of a non-discrininatory nature imposed on the im_ortation of
goods and make no reference to exportation.

1. If aMeAber desires to adopt a measure which is inconsis-
tent with a contractual obligation undertaken pursuant to the
Charter, i.e., to raise a tariff rate xhich was bound in the
tariff neCotiations, it must obtain release from Members who
have contractual rights in respect of the product in question.
The :dember seeking release may enter into direct negotiations
with other Members enjoying contractual rights or do so through
the Organization. In the latter case the procedure is some-
what easier by virtue of the fact that the organization selects
from among Members with contractual rights only those v&ich
are materially affected. Substantial agreement must be reachFd
with, all materially affected Members enjoying contractual rights
before release is granted to adopt the proposed aeasure.

2. If a Member desires to adopt a measure for purposes of
economic development which is both inconsistent vdth a negotiated
comaitmeat, and with provisions of the Charter, i.e., to impose
a quota on a product for which the tariff rate 4ras -boun.d pur-
suant to negotiations, it must proceed according to the pro-
cedure laid dorm under 1, that is, obtain release by negotiation
with Members enjoying contractual rights. In addition, all
other materially affected Members, though not enjoyinb contractual
rights, must be given a fair hearing before release is granted.

In both sets of cases, if the development prograffie is
jeopardized by a serious increase in imports during the process
of negotiations, the lnembrr is pezmitted uailaterally to adopt
temporary restrictive measures to compensate_and adjust for
the abnormal flow of imports in order to maintain the level
of imports prevailing before the application was made. Such
tenporary restrictions must be abandoned once neCotiations are
completed or discontinued. To prevent abuse, and because con-
tractual rights are involved, a safeguard is included whereby
Members whose contractual rights are impaired may withdraw
equivalent. obligations of which the Organization does not dis-
apprave.

3. If a Member desires to adopt a measure for purpases of its
-economic development, which is inconsistent with provisions of
the Charter, i.e., to impose a quota on a product for vdiich the
tariff rate is.unbound, it must make application to the Organi-
zation and submit its case in support of the measure. There are
three procedures under which release may be obtained to adopt
the proposed neasure.

th
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(a) If the case presented in support of the proposed measure 
conforma to any one of the following four criteria, the Organi-
zation is required to grant immediate release to adopt the 
measure for a specified period: 

(1)The measure is designed to protect an industry 
established between January 1, 1939, and Barth 
24, 1948, which was protected during that time 
by abnormal war conditions. 

(2)The neasure is designed to protect a newly-
established or-developed industry which pro-
cesses a domestic primary com=odity when the 
exports of tàat commodity have fallen off abarply 
because of new or Increased trade restrictions 
imposed abroad. • 

(3)The measure is pecessarv io promote an industrv 
for the processing of a domestic primary commoalty, 
considering all the circumstances of the rember; 
provided that such industry will, in the long run, 
enhance the standard of living of the rember, anù 
not have harmfull affects on international trade. 

(4)The measure is unlikely to be nrwe restrictive of 
trade than a pemnissible neasure vhich it is 
feasible for the Lember to impose; and is more 
suitable considering all the circumstances or the 
case. 

The first two criteria are factual and objective, so 
that approval in such cases mould be automatic and imuediate. 
The Latter two criteria entail considerable elements of judgment 
on the part of the Organization. Bence these two criteria 
cannot be regarded as being automatic and their inclusion as 
automatic criteria is purely formal. 

Belease by the Organization to adopt a proposed 
measure under the established criteria is subject to the follow-
ing conditions: 

(1)Belease is given for a specified period only; 

(2)Atter the specified period an application to extend 
the measure shall not be subject to approval under 
the cMiteria, but ahall fall under the general pro-
cedure. 

(3)The Organization may not grant approval under the 
first three criteria to any measure which is likely 
to damage seriously the exports of a primary commodity 
on whirl a Member is heavily- dependent. 

(b)If release is not obtained under the 'automatic" criteria, 
Or if the proposed measure obviously-doesn't conform to  the  - 
criteria, the Organization will transalt the supporting state-
ment to all materially affected Umbers. If there are no ab-
jections within a specified period release will be granted. If 
there are objections a detailed examination will be  made  by the 
Organization. On the basis of this examination release to adopt 
the measure may be granted; granted subject to nmdification- or 
refused. This procedure is subject to a ninety-day time liMit 
in order to-prevent forestalling. There is a proviso to extend 

, 	the time limit in abnormal or difficult cases. 

(c)The applicant Member may proceed by direct consultation 
with affected Barbers to obtain their concurrence. Bafegiards 
are provided to ensure that all materially interested Bembers 
are consulted. This procedume would appear to be the ncet 
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difficult and cumbersome and will not likely be used to any
appreciable extent.

To protect the applicant Member against a large in-
crease, or threatened increase in imports which was serious
enough to jeopardize the plan for development, provision is
made for tempcrary emergency measures to restrict imports to
the level prevailing prior to the application. No provision is
made for compensatory action by other Members since the pro-
posed measures under this category do not conflict with con-
tractual obligations.

Article 14. This Article is closély related to Article 13 and
must be considered along with it. It provides a transitl-onal
arrangement whereby measures adopted for economic development

= or reconstruction, which are inconsistent with the provisions
of the Charter but not inconsistent with negotiated obligations,
may be continued penalng their examination by the Organizction
as if they had been submitted for approval under the provisions
of Article 13. Such examination and decision will be made by
the Organization within twelve months from the time a country
becomes a Member of the Organization. The cut-off date for

• existing measures is October 10, 1947, in the cases of coun-
tries which are Parties to the General Agreement on Tariffs and
Trade. For other countries, the eut-off date is the date of
deposit of instruments of acceptance of the Charter, or the
date the Charter enters into force, whichever is earlier.

In cases where the Organization requires the withdrawal
or modification of the measure it may ellow a suitable period
of time for a country to fulfil the requirements in order to
avoid undue hardship.

Articles 13 and 14 were the subject of the most serious
and prolonged controversy at the Havana Conference. The under-
developed countries, mainly the South American States, the
Central American States, the Arab States, India, Pakistan and
Cwhina, argued that tariffs and subsidies were often inadequate
or inappropriate to protect new industries. The extremists
proposed that a defined category of underdeveloped countries
be permitted exclusive freedom to impose quantitative trade re-
strictions as they saw fit in order to implement their programmes
of economic development. A more moderate, but equally unaccept-
able, proposal called for freedom to impose quantitative re-
strictions in the first instance subject to a posteriori exaraina-
tion by the Organization. A compromise was reached which retained
the principle of prior approval by the Organization. Certain
defined criteria were established, which, if fulfilled, made it
mandatory on the Ort+Anization to grant release. This com-
promise came to be ]mown as "prior automatic approval."

The Canadian Delegation maintained a consistent approach
throi.gh all stages of the preparatory work and the Havana Con-
ference in oprosing the right of a country to use quantitative
trade restrictions for protective purposes, except in limited
and carefully circumscribed circumstances. The Ceneva draft
Charter went further in granting this right then the Canadian

• Delegation would have liken. The Havana Charter carried the
escape clause somewhat further, but not as far as is sometimes
supposed. The only effective widening of Article 13 occurred
in the establishment of two criteria which if fulfilled called
for automatic approval. Of these, the serious one is the
criterion permitting the protection by quantitative restric-
tions of industries which were established during the war.
Even here, however, this right is only for a limited period
of time and subject to rather strict conditions.
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There can be no doubt that the provisions of 
Articles 13 and 14 may easily become the most serious loop7 
hole in the Charter, in spite of the numerous safeguards and 
qualifying clauses. A great deal will depend on the courage 
with which the Organization handles initial applications, 
particularly those which will be examined in the first year 
of its lire under the transitional arrangements contained in 

-Article 14. If properly administered and carefully limited, 
this escape clause should not have serious consequences on 
the effective operation of the Charter. This may be all too 
difficult to achieve considering the voting arrangements in 
the Organization. The présent compromise was the best arrange-
ment that could be obtained consistent with broad general 
agreement. Concessions were made only as a lest resort and in 
order to avoid the complete brpakdown of the Conference. 

Although Canada may certainly be classed as an under-
developed country in respect of many industries, it  bas  never 
been Canadian policy to protect new industries by means of 
quantitative restrictions. Unless there is a major shirt in 
policy Canada will not resort to the escape clause contained 
in Article 13. Even if it should be desirable to make use or 
these provisions in limited special cases, oUr position vis-a- 
vis the United States would make it highly improbable. Accord-
ingly, Articles 13 and 14 must be regarded strictly as one-way 
escape clauses which,  if  used, can be used only to the dis-
advantage of Canadian trade interests. It may prove to contain 
the seeds of serious obstacles in any future attempts to expand 
the export of Canadianmanufactured goods. 

Article 15. This Article contains an exception to the most-
rernii3=Eation principle. It provides the mechanisms and statea 
the conditions under which countries may obtain release to enter 
into new preferential arrangements for purposes or Economic 
Development and Reconstruction. 

The preamble states that special circumstances may 
justify new preferential arrangements between two or more 
countries for purposes of economic development or reconstruction. 

A Member desirous of entering into a preferential 
agreement is required to make application to the Organization 
end submit a supporting statement containing all the information 
necessary for a complete and detailed examination of the pro-
posed agreement. Permission to preceed with the preferential 
arrangements may be obtained under the following two procedures. 

1. à two-thirds majority vote of the Xembers present and voting 
may grant permission to depert from the mnst-favoured-nation 
principle and enter into the proposed agreement. Such per-
mission may require appropriate modification of the agreement 
or impose other limiting conditions. 

E. If the proposed agreement fulfills all the following con-
ditions, it is mandatory on the Organization to grant permission 
to - depart from the most-favoured-nation principle for the pur-
pose of completing the agreement. 

(1) The territories of the parties to the agreement 
, 

 
are  contiguous or all part or the same economic 
region. 

(2) Any preference provided for is necessary to ensure 
a sound and adequate market for en industry which is 
being set up or being substantially developed. 

(3) The parties to the agreement grant free entry or low 

35 



- 16 -

customs duties on the items subject to pre-
fe.ential treatment.

(4) Compensation for preferences received if it
takes the form of a preference must also con-
form to all the criteria.

(5) The agreement must contain provisions per-
mitting adherence of other Lembers who can
qualify under the criteria on terms to be
determined by negotiations with other parties
to the agreement.

(6) The agreement must contain provision for its
ternination not later than at the end of ten
years. The agreement may be renewed for five-
year periods, subject to the approval of the -
Organization.

In addition to meeting the above criteria, the Organi-
zation, when approving e particular margin of preference, may
require as a condition of its approval the reduction of an
unbound most-favoured-nation rate of duty if it considers the
rate excessive.

If all the criteria are met-and the conclusion of the
agreement does not threaten serious injury to another L:ember,
the Organization is called upon to grunt permission to pro-
ceed with the agreement within two months from the date of
application.

If injury is likely to be. caused to another L'ember,
the Organization shall sponsor negotiations between the affected
parties. On agreement being reached the necessary approval
will be granted. If there is any forestalling and no agree-
a.ent is reached within two months, the Organization shall
prescribe fair compensation or modification of the preferential
arrangement.

If the Organization finds that the economic position
of a l:ember is likely to be jeopardized by the proposed agree-
r^.ent, it is directed not to grant release until a mutually
satisfactory settlement is reached with that rember. In such
cases there is no safeguard against possible forestalling.

A select category of cases is singled out for more
favourable treatment than the general categories already
covered. If a l:ember, party to a proposed preferential arrange-
ment, has obtained before Z:ovember 21, 1947, the right to de-
part from .:^cst-favoured-nation treatment from countries re-
presenting two-thirds of its import trade, the Organization
is required to release the Lembers, providing criteria (1),
(5) end (6) as outlined above are met. A safeguard is included
to protect the interests ofthose l'eabers which have not recog-
nized the right to depart from most-favoured-nation treatment.
Such a country, if threatened with substantial injury by the
proposed arrangement, is entitled to negotiate for fair cor.-
pensation. If negotiations are not successful within a'pre-
scribed time period, the Organization is directed to fia fair
compensation or modification of the agreement. This clause is
known as the "Ottoman Clause". It was included to meet the
special needs of the Arab States and the Central American
States.
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With the exception of the controversy over quantita-
tive trade restrictions, the debate on neu preferential arrange-
r.eLts was the most bitter and prolonged at the Havans Contereuce.
The comproi:.ise reacr►eG involved changes to Article 15,
Article 1G, and Article 44. Articles 16 and 44 will be dis-
cussed later in this report.

The Canadian Delegation held that the m.f.n. prin-
ciple is fundamental to the Charter, and in accordance with
that principle agree4 to conform to the requirements and
conditions imposed on established preferences, which called
for negotiations for their gradual elimination. It would not
be logical or reasoLable to provide for the elimination of .
existing preferences if escapes were permitted for the creation
of new prefereLces. Cansda's record in the Geneva negotiations
was referred to from time to time to support the position of
the Canadian DelegatioL. The issue on the question of net;
preferences di4 not involve as clear-cut a division of viel.s
as the quantitative restriction issue. iezico and several
South American republiés opposed new preferei:ces. Nevertheless
there was a clear majority of the States represeLted at Havana
in support of fairly flexible permission to enter into preferen-
tial arrangements.

Because of the importance of this particular Article,
it may be worthwhile to analyse the nature and the significance
of the compromise in some detail. The Geneva Article eoverning
new preferences for economic development contained a simple
statement recognizing thot special circumstances might justify
such arrangements. Provision for a two-thirds maJority re-
quirement was tentative, and the actual decision was left over
for the Havana Conference. The Havane compromise establishes
a two-thirds majority requirement for the general case. In

arrangements that such arrangements by the Arab states and the

this sense the Article is now more restrictive of new preferences
than the Geneva Article, since a tivo-thirds majority is the most
rigid requiremient in the Charter. The "Ottoman Clause" gives
considerable freedom to the Arab states, and to Central America,
since the criteria in their cases are aln.ost purely formal. It
vies generally felt by those countries opposing new preferential

Central American states would be rare and of limited scope.
Laxity in their case permitted a much tighter article in res-
pect of those countries where new preferential arrangements
might be substantial and serious. The only other substantial
change to the insertion of a set of criteria and conditions,
uhicL if fulfilled make it a.andatory on the Organization to
grant release. The general evaluation of this escape clause
was:

(1) It would be exceedingly difficult to obtain release
in order to enter into new preferential arrangements;

(2) The few agreements that could conform to the difficult
criteria and conditions would be of limited significance;

(3) The safeguards are adequate to protect the interests
of l:embers against injury or abuse.

The Canadian Delegation agreed to accept this com-
promise only as a lest resort, and only when it becme evident
that broad agreement could not be reached without it. It was
in conformity with the general view of the nuclear countries
that the escape was a tight and difficult one, and, even though
it was an additional breach of the m.f.n. principle, would not
prove to be too serious in practice.
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Article 15 in no way affects existing preferential 
arrangements to which Canada is.party. It rould permit new 
preferential arrangements between Canada and neighbouring coun-
tries on a limited group or commodities. Under present trade 
policy it is highly unlikely that Canada would resort to 
the provisions of Article 15. Accordingly Article 15 must be 
regarded as an escape from the m.f.n. principle which if 
resorted to might be used to the disadvantage of Canadian 
trade interests, particularly in South America. Broadly 
speaking, however, it can be regarded as a reasonable com-
promise, which does not involve serious threats to Canadian 
interests. 
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CHL^TER I9 - C0b4MCIAL POLICY

The Chapter on Commercial Policy is the
heart of the Trade Charter. It prescribes the basic legal
framework within which 3dembers tLust conduct their co=er-
oial relations. It is in effect the code of laws govern-
ing the conduct of Yembers with respect to tariffs, pre-
ferences, internal taxation end regulation; quantitative
restrictions; subsidies; state trading; and general and
special ooamercial provisions. These matters are dealt
with under six sections, g to 7, as aho= bclo:^.

Article 16 - General Most-fatoured-nation Treataent
Article 17 - Reduction of Tariffs and ZJimination of

• Preferences
Article 18 National Treatment on Internal Taxation

and Regulation
Article 19 Special Provisions Relating to Cj,neniatograph

Section A sets dotim three 2tindmmental principles in
relation to tariff matters:

1. Most-favotaed-nation treatment.

2. Reduction of tariffs and elimiaation of
preferences.

3. National treatment on Internal taxation and
regulation.

Article 16 - Generalidost-lravoured-Nation dieatment. This Article
establishes the asic -prinope to most- avoure -na ion treat-
ment. 8bery member tmdertakes to accord to every other L'ember
the most favourable treatment tàiioh it accords to any other country
with respect to tariffs, 3nternal taxation, and other regule.tions
of commerce.

]Czisting preferences on imports, which are specifically
enumerated in the Article or in annexes to the Article, are re-
eogaized as exceptions from the general most-favoured-nation
principle. Such existing preferences are subject to ne[ptiation
for their elimination under the tezms of Article 17. ldargins
of tariff preferences, on any product for which preferences are
peimitted, must not be higher than those margins incorporated
into trade agreements pursuant to the tariff negotiations re-
quired in Article 17. ;Ln the absence of such aereements the
11c*zJ-17T^ margins of preference which may be retained are those
eYisting on April 10, 1947, or such earlier date as may have been
agreed upon as a basis for negotiating the General Agreement on.
Tariffs and Trade. Zzisting preferenoes which form a componant
part of an internal tax which was in effect on April 10, 1947,
may be incorporated into a tariff preference.

Although there was considerable controversy at the
8avana Coaference in respect of existing preferential arrange-
ments, there were no substantial changes. 31xisting preferences
of those countries which were not represented at Geneva were
given the same treatment as other existing preferenees by in-
eluding them in the Article or annexes, Certain latin .tmerican
and Middle =astern oountri.ss seised on the provisions for main-



ta3niag existing preferences as a powerful areament for per-
aitting new preferential arrangemsnts. This was countered
by the argument that it would be most unreasonable to call for
the el3mination of existing preferences by process of negotia-
tion, and the binding of existing margins of preferences, while
at the same time peimitting new preferences. F,Yforts to place
now preferences on the sanB footing as existing preferences,
or to provide a maximum time limit within uhich all preferences
would have to be eliminated were successfully resisted. Under
Article 16 Canada undertakes:

l. Not to create new preferences.
2. Not to increase existing margins of

preference.
3. To negotiate on request ` in accordance

with the terms of Articie 17, for
eventual alinination of preferences.

6XIIele Reduction of T fs SMd t of Preferences.
This Article requires that Manbers will negotiate on the request
of any other Hember subject to procedures established by the
Organization, for tLe substantial reduction of the general level
of tariffs, and for the elimiaation of preferences. Such neEp-
tiations are to be oonducted on a mutually advantageous basis,
according to the following rules:

l. Negotiations shall be conducted on a selective, product-
by-product basis. This rule was introduced to permit
a country to reserve particular products from negotia-
tions, if its special circumstanaes required it..

2.. The binding of low tariffs, or the binding of free
entry, shall be recognized•1n negotiations as equivalent
to a snbstantial.reduction of high tariffs or the elimina-
tion of taritt preferences.

3. In negotiations on products with respect to which a pre-
ference applies,

(a) the reduction at the mast lavoured nation rate only
shall operate automatically to reduce or eliminate
the margin of preference;

(b) the reduction of the preferential rat^ only shall
operate automatioally to reduce the.ndst-favoured-
nation rate to the same extent that t'he margin of
preference is reduced;

(o) the reduction of both'the most favoured nation rate
- and preferential rate shall operate tô; reduc e both

rates to the extent agreed in the negAiations;

(d) margins of preference must not be increased.

4. 8zisting international agreements shall not be peaaitted
to stand in the way of negotiations for th'r'elimination
of preferences.

The Geneva tariff negotiatioas, the results of which
were incorporated into the General Agreement on Tariffs and
Trade, are to be regarded as negotia tions under the texms of
this Article, 011 concessions negotia ted pursuant to this Article

40.
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are to be incorporated into the General Agreement on Tari fs 
and Trade on toms  to be agreed with the parties te that 
Agreement. 

A Member Is given two years after the Charter enters 
into force to negotiate for the reduction of tariffs and the 
elimination of preferences. If it fails to become a Contract-
ing Party of the General Agreement within two years it  nay 
lose its most-favoured-nationrIghts in respect of other Ilem- 
bers which have requested to negotiate but have not successfully 
completed such negotiations. If a Member proposed to withhold 
most-favoured-nation treataent-from any Umber under these pro-
visions, it must first notify the affected Umber and the 
Organization. -  The affected Member mmy challenge the right to 
withhold most-favoured,nation treatment on the grounds ttet it 
has been unreasonably prevented from becomine a Contraoting 
Party to the General Agreement. If so challenged, most-favoured,- 
nation treatment may not be withheld pending a determination 
by the Organization as to wtether the affected Member  bas  been 
unreasonably prevented from becoming a Contracting Party to 
the General Agreement. Such determination is to be made by a 
simple majority of the votes cast in the Conference, atter 
taking into consideration all relevant circumstances in which 
the affected Member finds himself,- including fiscal, develop- 
mental and reconstruction needs.  If,  in fact, the Organization 
grants permission to withhold most -favoured-nation treatment, 
the affected Marcher is then free to withdraw from the Orgeni;- 
zation. 

Article 17 was the subject of long controversy, de-
riving mainly from the closely-related question of whether 
there should be an autonomous Tariff Committee to aàainister 
the Article as provided for in the Geneva draft of the Charter. 
The existence Cf a relatively autonomous Tariff Commit tee gave 
rise to the objection on the part of the so-called under-
developed countries that a select group of highly-developed 
countries wre thus given a veto power over the tes of entry 
of new Members Into the General Agreement. This controversy 
was further complicated by proposas to establish a similarly 
autonomous Zoonomic Development Committee to offset and balance 
the influence of the Tariff Committee. The compromise finally 
reached eliminated both  the  Tariff Committee and the loonomic 
Development Committee. This decision involved consequential 
changes in Article 17, with the result that the Article is 
pow administered by the EXecutive  Board.  Determinations re-
%Aired under paragraph 4 are to be made by the Conference on the 
basis of simple majority of the Nembers voting. The àuclear 
countries, including Canada, felt that a Tariff Committee, 
with powers as provided for ln the Geneva draft, vus essential 
to protect the interests of thonicountries which had negotiated 
substantial tariff reductions and elimination of preference at 
Geneva. Since this position could be maintained only-by accept-
ing the establishment of an Iconamic Development Comnittee, the 
nuclear countries agreed that it would be preferable to eliminate 
both Committees, even though this:meant some wakening of the 
control over aubseqent tariff negotiations. Several countries, 
notably the United -ri  dan, insisted that under the present 
provisions there is a danger that the so-called under-developed 
countries would be able, because of their voting strength in 
the Conference to force the acceptance of rather nthin séhedules 
of ooneessions I , as payment for their membership in the General 
Agreement. It.was widely believed, however, that this danger 
uus over-estimated on the grounds that °block voting' would 
break down on specific inane», such as the  concessions which 
a country must make before being accepted into the General Agree- 
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ment. Riperience at the Havana Conference lent support to this
view. It was generally fouad that although "block wting"
tactics were evident on some broad issues, this technique
broke down on specific issues.

Canada has, by virtue of its successful negotia-
tions at Geneva, largely completed its obligations under the
provisions of Article 17. In epplying the concessions nego tiated
at Geneva under the Protocol of Provisional Application Canada
became a Contracting Party to the General Agreement on fiariffs
and Trade. In-the course of two years following the date on
which the Charter comas into effect, Canada will be required
to conduct negotiations with all the kember countries Qrhich
did not participate in the Geneva tariff negotiations.

Article 18 - National Treatmen_t of Internal Taxation and ReRu-
t o. The general puzpose of this Artio].p is to prohibit

02e -use of internal taxes,, charges, laws and regulations, as
methods of affording protection to domestic production. The
basic reqnirement is that of national treatment, i.e. treat-
ing imported products in no less favourable a msnner than the
treatment.of domestic products as regards internal taxes,
oharges, I regulations etc. To appreciate fully the iri-
portance or t^is Article it must be recogaized that differential
internal taxes and regulations, unless carefully controlled,
can be used to impair or nullify the value of negotiated con-
cessions. Paragraph'l sets domn the basic principle that
internal taxes, laws regulations etc., must not be applied
to imported or domestic products 6 such a way as to afford
protection to damestic production,.

Internal taxes or charges must not be higher on
imported products than they are on the like domestic product.
To gaard against indirect protection there is a further proviso
that internal taxes and charges must not be applied in a manner
contrary to the general principles contained in paragraph 1.
An interpretative note explains that the second proviso applies
in cases where there is competition between the tazed 1roduct
and. a directly competitive product which is not smi ', Arly taxed.

Protective internal taxes and charges v&ich are
prohibited by the Article may at course be incorporated into
a castoms tariff in order to maintain the protective incidence
of the tax or charge. If, however, the tariff on the commodity
in question is bound against increase in an existing trade
agreement, so that conversion of protective element in the tax
into a tariff is not possible provision is made for the re-
tention of the otherwise prohibited ta= until release can be
obtained to increase the tariff.

Internal laws and regulations must not be more
restrictive of Imported products then they are of like dorEstic
products. Differential transportation charges which are based
solely on the econoaics of the transportation f acilities are
pe=mitted. It is significant to note that this paragraph is
not qualified by the general principles of paragraph 1 speci-
fically, rbereas paragraphs 3 and 5 vdiich deal with internal
taxes and internal quantitative regulations are so qualified.

Internal•mising regulations must not require that
a certain proportion of the eomnodity or components is supplied
from domestic sources. A further proviso requires that internal
quantitative regulations, i .e., mixing regulations, must not
be applied in a maaner inconsistent with the general principles
of paragraph 1. An interpretative note explains that the
second proviso is included to guard against indirect protection
which might occur if there is no substantial domestic pro-
duction of the product subject to the internal mizing regulations.

42



Existing internal quantitative regulations are ex-
cepted from the requirements of the Article. These are made
subject to negotiation according to the terms of Articlé 17
in the some way as tariffs. They may not be modified to the
detriment of imports. In any event internal quantitative
repulations must not discriminate as between Foreign sources
of supply.

Internal laws and regulations jpverning the purchase
of comaodities by GovermaentsRhich are not used for commercial
resale, or in the production of goods for commercial resale,
are not subject to the provisions of the Article. Payment
of subsidies to domestic producers exclusively is not to be re-
garded as contrary to the provisions of the Article, even
though these subsidy payments may be derivedrtrom the proceeds
of internal tazes.

A final provision recognizes that mazimur.i price con-
trols may prejudice the export interests of other ]10n.bers.
Accordingly, Kenbers undertake to operate such controls in
such a manner as to avoidmherever possible, prejudice to
the interests of other 3dembers.

The Havana text of Article 18 differs radically in form
from the Geneva draft. In spite of serious controversy, pro-
longed debate and many efforts to water dovm the provisions
of this Article, it has not been weakened in substance, and
in some respects its provisions are now tighter. The Havana
version differs substantially from the Geneva draft in only
one respect. The Geneva draft provided that ezisting internal
taxes, which afforded indirect protection to directly competi-
tive products in cases where there was no substantial domestic
production of a like product, could be maintained subject to
negotiations for their elimination or reduction. The present
Article now requires their outright elimiaation. The new forn
of the Article makes clearer the basic intention that internal
taxes and regulations must not be used ordinarily as a means
of protection. The details have been relegated to interpretative
notes so that the precise obligations which Members undertake
are more clearly defined. -

During the 8avana Conference the question arose as to
whether the provisions Of the Charter would require the elitaina-
tion or modification in Canada of the internal lau+relating
to oleomargarine. .The relevant extract from the Dairy Prodact
Act reads as follows:

*No person shall manufacture import into Canada,
or offer, sell or have in his possession for
sale, any oleomargarine, margarine, butterine or
any substitute for butter manufactureCL wholly or
in part from any fat other than that of milk or
eream"•

It was anggested that the provisions of Article 18 and
Article 20 which would appear to require the modification of
this law Ao not require it. The le gal authorities of the
United States Delegation after careful esnmination of the
relevant provisions of tLe Charter, confirmed this interpretation.
Illthough the folloving remarks are not intended as a legal
interpretation of the relevant Articles the reasoning behind
the interpretation would appear to be as follows:

Article 18, paragraph 4, states -

The products of any 3Sember country imported into any
other kaaber country shall be accorded treatment no
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-less favourable than that accorded to like products 
of national origin in respect of ail la-ws, regulations 
and requirements affectiog their internal sale, offering 
for sale, purchas•, transportation, distribution or use'. 

Paragraph 2, dealing with internal taxes and charges, 
and paragraph 5, dealinewith  interna],  quantitative regulations, 
in addition to requiring national treatment, contain provisos 
and interpretative notes to guard against indirect protection 
to substitutable goods.. 

There is no such additional proviso in regard to 
internal laws and regulations. It would appear, therefore, 
that the only requirement of paraemph 4 in relation ta in-
ternal laws and regulations is national treatment. The Wan 
on oleomargarine fully complies with national treatment, - and 
even though indirect protection to butter is involved, such 
protection is not specifically exmauded. 

This  interpretative note says in effect that the 
prohibition of the import of oleomargarine required to enforce 
the law forbidding any person "to offer, sell or have in his 
possession for sale', is ta be regarded as an internal law, 
subjedt to the provisions of Article 18, and not as an import 
prohibition aubject to the'requirements of Article 20. There 
is nothing in Article 18 which would require the modification 
of the Dairy Products Act, since it  complies  fully Irith the 
national treatment requirement. 

Insofar as the Dairy - Products Act specifically and 
directly prohibits the import of oleomargarine, it can be 
argued that the provisions of Article 20 epply in any event. 

- Article-45, which tiontains the general exceptions to the 
Chapter on Commercial Polioy states: 

Mothinein-Chapter-  4 shall be construed to prevent 
the  adoption orenforeament by any Member of measures 
necessary to secure compliance with laws or regulations , 
which are not inoonsistent with the provisions of this 
Chaptere. 

The  measure prohibiting the import  of oleomargarine 
is clearly necessary to secure compliance .with the law for-
bidding any person to  offer, sell,or have in his possession 
for sale'. It is therefore specifically excepted from the re-
quirements of Article 20, paragrge 1. 

It would appear tbat the provisions of Article 18, 
the interpretative note to Article 18, and Article 45, would 
permit the retention in Canada of the ban on oleomargarine.- 

- 	 - 
A10

Article 
 9 - Srecial ProvistonsPalatinKto Cinematograph Films.  

This . -excepts-films-from the provisions of Article 18. .- 
It provides that a Member may: 

• 
(1) allocate a proportion of screen time for films of 

national originl ' 

(a) discriminate, by allocating a proportion of screen 
ttme for films of specified origin to the extent 
that it did so discriminate on April 10, 1947. 

Within these limits, screen time  must  not be allocated as be-
twmen sources of foreign supply. Screen quotas are made subject 
to negotiations in the same way as tariffs and preferences 
under the provisions of Article 17. 



The Canadian Delegation did not take an active 
part in drafting this Article. Several countries, mainly 
Czechoslovakia and Poland, believed that the Trade Charter 
ought net to include provisions dealing with cinematograph 
films. There were no changes whatsoever at Havana to the 
provisions of Article 19. 

smorlon B - QOANTITATIVE RESTRICTIONS Al..D =EA=  
COnTROLS 	 - 

Article 20 - General Elimination of Quantitative 
• Restrictions 

Article 21 - Restrictions to safeguard Balance of 
Payments 

Article 22 - Non-discriminatory Administration of 
Quantitative  Restrictions 

Article 23 - Exceptions to the Rule of Non-discrimination 
• 1n the use of Quantitative Restrictions 

Article 24 - Co-operation with the lienetary Fund in 
seeking Exchange Arrangements 

- 
Government measures which restrict by absolute quotas 

the quantities elm:modifies which are allowed to beimp-
ported into, or exported fro; et country, are recognized 
as the most damaging to= of restraint on international 
commerce. To the extent that they are used,"Q.R.es defeat 
the purpose of the Charter which aims to make the•customs 
tariff In the form of a duty, tax or charge the only im-
pediment to the free exchange and movement of goods anong 
Lambers of the Organization. 

-Article 20 - General Elimination of Cuantitetlye Restrictions ,  
in paragraph 1, Lembers agree to the general elimination of quan-
titative restrictions on imports and exports and thereby under-
take to support what has been regarded as the most importaht 
single principle contained in the Charter. 

After setting out the general principam with respect 
to the elindnation of quantitative restrictions, the Article 
theta deals with circumstances under which exceptions can be made 
and, when resorted ta, lays down definite rules as to how Q.R.Is 
may  be employed. 

Members recognized that it would te very difficult to 
apply the rule of "no Q.R.ts" without exception in the case of 
agricultural and fisheries products, the supply of which is de-
pendent on the weather and on other uncontrollable factors. Be-
cause of the special difficulties associated with the production 
and marketing of agricultural and fisheries products, Members 
are permitted an escape from the general principle of "no Q.R.ts" 
uten applied to the import of such produats if associated vdth- . 
production control or a surplus disposal programme. Paragraph 2 
also provides that the general undertaking by Members to eliminate 
quantitative restrictions shall not be applicable to terporary 
restrictions on exports of foodstuffs or other products when 
they are in critically short supply and to import  an 4 export 
restrictions used to protect occmodify grades and standards. 

At Havana considerable discussion took place on the 
provisions of this Article. A, nudber of countries wanted to broaden 
the exceptions te allow the use of quantitative restrictions on 
imports or exports to stabilize their domestic price levels and 
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even out seasonal fluctuations in prices. These proposals
did not receive the support of the Conference.

This Article is of immense importance to Canada,
which is dependent to such a large extent on export markets.
The Canadian Delegation, therefore, was concerned as to how
other countries might use the escape clauses for the products
of agriculture and fisheries, and endeavoured throughout all
stages of conference proceedings to narrow its application and
introduce safeguard against injury to Canada's export trade.

The Canadian Delegation took the position that
there should be no weakening of the Geneva draft which, in
its cF4uion, had opened the door so widely that agriculture
was aAm.ost written out of the Charter. The Delegation pressed
strongly for a strengthening of the whole di`ticle and was able
to achieve this in part, through changea in wording in a number
of clauses. In particular, Canada pressed for the adoption
of the principle of prior consultation before quantitative
restrictions on imports are used. It was pointed out that the
sudden imposition of import restrictions might have serious
effects on the interest of exporting countries, and that to
avoid this there should be provisions requiring Members intend-
ing to introduce such import restrictions to give as much
advance notice as possible to exporting countries in order
to afford adeqnate opportunity for consultation before the
import restrictions were put into effect. The Conference agreed
to have this principle writteâ into the Article in a new clause.

The exception which peimitted the use of import
restrictions on any agricultural or fisheries product,if
associated with production control or a surplus disposal pro-
gramme, was of great concern to the Canadian Delegation, for,
if used, it could impair or nullify important concessions ob-
tained from Members in the General Agreement on Tariffs and Trade.

At Geneva, Canada obtained the maximum reduction
in the duty on wheat entering the United States, i.e., from
42 cents per bushel to 21 cents per bushel,-and the United
States agreed that the quota restriction of 800,000 bushels
annually would be inoperative under the Agreement. If the
-IInited States at some future date undertakes a programme of
control of wheat acreage*which operates effectively to restrict
-producticq then the United States has the right under the Ch^rter
to re-impose an absolute quota on imports of wheat from Canadr..
However, the United States cannot now apply an arbitrary quota.
The quota must be related to the quantity of wheat which Canada
would reasonably be expected to export to the United States
in the absence of restrictions on production and imports. This
might be, for example, 10,000,000 bushels. Then, if the United
States programme operates effectively to restrict production
of wheat in the United States to, say, 80 percent of existing
production, imports could be restricted in the same proportion,
i.e., to 8,000,000 bushels. In determining this proportion,
the United States is to have due regard to the proportion pre-
vailing in a previous repfiesentative period and to any special
factors which may have affected the trade in wheat between
the two countries. Under special factors, it would be necessary
for the United States to consider the drastic limitation on
imports applicable from Liay.29, 1941 to January 1, 1948.

Another escape is provided for the ILember which
undertakes a surplus disposal programme in connection with any
agricultural or fisheries product by making the surplus avail-
able to consumers free of charge or at less than current market
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prices. This could operate to the disadvantage of Canada
it, for instance, the United States put apples under a food
stamp plan, or made them generally available free of charge
in a school lunch programme: Under this clause the United
States can prohibit the importation of apples for a temporary
period.

Although Canada would -tave liked to have seen
both of these escape clauses removed from the Article, this
was not possible to achieve in view of the support nàich they
reeeived f.,om other delegatiogs. The'Canadian Delegation did,
however, obtain general support for the inclusion of a new
clause at Havana which provides for consultation before quan-
titative restrictions are imposed. The new clause reads as
follows:

"Any Lember intending to introduce restrictions
on the importation of any product shall, in
order to avoid unnecessary damage to the interests
of exporting oountries, give notice in writing,
as far in advance as practicable, to the Organi-
zation and to L'embers having a bubstantial interest
in supplying that product, in order to afford
such lfembers adequate opportunity for consultation
in accordance with paragraphs 2(d) and 4 of Article
22, before the restrictions onter into force. At
the request of the importing Member concerned, the
notification and any information disclosed during
these consultations shall be Jcept strictly con-
Tidential".

Paragraphs 2(d) and 4 of Article 22 refer to the
allocation of quotas among supplying countries and the pro-
cedure idiieh may-be tollowed by supplying countries in seeking
adjustment In their quotas.

paragraph 4 of Article 20 contains the provision
that exceptions as well as limitations in the use of import
and export restrictions apply with equal force to State-trading
operations.

Article 21 - Restrictions to Sate uard the Balance of Pavments,
the discussions which prece e the Havana Conference,

was generally recognized that the blanket prohibition against
the use of import or export restrictions laid down in Article
20 might have to be modified in the case of countries experiencing
balance of payments difficulties. Since such a member might
relieve the pressure on its gold and dollar reserves either
by the use of foreign exchange controls (already sanctioned
under international agreement through,the Articles of Agree-
ment of the International l:onetary Fund) or accomplish the
same effect by the use of quantitative res:rictions on imports.
Article 21, as lormule`ted at the Geneva Conference, represented
the measure of agreement ithich had been reached on this topic
prior to the Havana Conference.

Criticism of the Geneva draft was implied in the
amendments submitted at Havana to the Geneva draft. These
tell into two broad opposing oategories.(1) First, countries
such as Belgium and Switzerland, fearing the probable impact

(1) The following delegations were represented on the sub-comaittee:
Argentina; Australia; Belgium; Brazil; Canada; Cuba; Czechoslo-
vakia; France; Greece, India; Italy; Lebanon; Liberia; Norway -
Chairman J. L`elander, Philippines; United xingdam; United States.
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on their own economies, were anxious to circumscribe the 
use of import restrictions by those less-fortunate countries 
suffering from balance of payments difficulties. Belgium 
offered substantial amendments to Articles 21, 23 and 24, 
in an effort to compel a large amount of international 
consultation before any Member could embark upon a course 
of unilateral action. Of4his ambieious attack on the Geneva 
draft only  u  few general statements of principle found their 
way into a new paragraph - almost a preamble - of the Havana 
Article 21. 

Second, countries such as Australia, Ceylon, 
Venezuela, Uruguay and Argentina were generally anxious, though 
not all to the same degree - to:relax the provisions of the 

 Geneva draft wherever there were doubts as to the freedom a 
?ber  might have to take unilateral action. In the main, 
the efforts of these countries did not lead tto substantial 
changes in the Geneva draft. Consequently, Article 21 emerged 
in the final Havana Charter substantially the suce as it was 
in the Geneva draft. (1) 

Irrespective of the causes creating the problem - 
eq3., domestic full employment policies, crop failures, etc. - 
a 'member country which finds that its foreign eiunange re-
sources are being depleted by the payments for imports and 
other current transactions'may restrict the quantity or value 
of merchandise permitted to be imported._ And, in establishing 
the import restrictions under this Article, the Member has 
the right to discriminate against'the importation of products 
deemed to be less essential. Action of this kind must, how-
ever, be necessary, either, 

(1) TO. forestall the imminent threat (not'otherwise 
defined) of, or to stop, a serious decline in 
its monetary reserves, or 

(2) in the case of a Member with very low.monetary 
reserves, to achieve a reasonable rate of increase 
in its reserves. 

It is- provided further that the restrictions on 
imports shall'not exclude minimum commercial quantities of 
regular imports, commercial samples, or - merchandise necessary 
to retain patent or other property rights, nor inflict unnecessary 
damage to the «anomie interests of any other Member. As its 
external financial condition improves, the Member is also re-
quired to relax the import restrictions progressively and 
ultimately to eliminate them. 

(1) Minor amendments to the Geneva draft were: 
(a) changes in paragraph 3(b), formerly 2(b); 
(b) changes in paragraph 3(c) (1), formerly 3(0) ( 11 ); 
(c) changes in paragraph 4(b), formerly 3(b); 
(d)deletion of introductory phrase of paragraph 4(b) (i); 

formerly 3(b) (i); 
(e) sub-paragraphs (11 and (111) of paragraph 3(c) of 

Geneva text were transferred to present 
paragraph 3(c) - formerly paragraph 2; 

(f) an interpretative note appended to Article 31 of 
Geneva draft has beentrensfeered to Article 21. 
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Surveillance on the part of the International Trude
Organization un der th sArticle varies with the circumstances.
In the case of a L'ember which bas already.introdueed (before
joining the IT.O.) import restrictions to solve its balance
of payments difficulties, the Organization may (1) at any
time invite the L'ember to consult with it, or (2) if the L'em-
ber substantially intensifies any existing restrictions, may
invite the 1:ember to consult with it.

In the case of a Member which, on joining the I.T.C.,
does not have import restrictions in force for the purpose
of this Article, the Charter requires such a lember to consult
with the Organization either (a) before instituting such restric-
tions, or (2) in circumstanoes.,S.n which prior consultation is
impracticable, immediately alter instituting the restrictions.

In all cases, the Organization is required, not latert
than two years after the date of entry into force of the
Charter, to review all restrictions then being applied under
this Article. And if import restrictions applied under the
provisions of this Article should become widespread, the I.T.O.
is required (paragraph 6) to initiate discussions to consider
whether other measures might be taken - by any of the affected
ïembers, - to reaove the underlying causes of the-disequilibrium.

Although the Article does not =power the I.T.O. to
initiate action In this matter, provision in made (paragraph 5(d))
for complaint procedure when initiated by any Member. If the
complaint is substantiated, the I.T.O. may recommend the with-
drawal or modification of -the otlending restrietions. In the
event that this recoamendation is not adopted within a sixty-
day time period, the Organization may release any 3dember from
obligations or concessions under the Charter toward the oifend-
ing Member.

Throughout'the discussions, the Canadian Delegation
favoured the retention of the Geneva draft in substantial part -
which corresponds to Article 3= in the General Agreement on
Tariffs and Trade. The amendments finally accepted to the
Geneva text at Havana did not alter the main structure or con-
tent of the Geneva draft, and i.hey were accordingly supported
by the Delegation.

Article 22 - Won-discriminator Administration of Quantitative
Restrictions. Article 92 sets for t e wor ,eoncep s of
non-discrimination which are normally (but see Axtiole 23) to
be observed by a Member when - in accordance rrit!} the relevant
provisions of the Charter - prohibitions or restrictions are
placed upon either exports or imports. When applying restric-
tions, Members are required to "aim at a distribution of trade
in such product as closely as possible to the shares which the
various Member countries might be expected to obtain in the
absence of such restrietions......*. Accordingly, the Article
imposes upon the Member the obligation to treat all Lember coun-
tries alike by (1) establishing definite quotas when practicable
(2) consulting with all interested liembers when determining the
quota allocations, (3) supplying to'interested Yembers adequate
information about import licenses or permits issued, or about
quotas established. In the initial determination of quotas and
their allocation, the Member may take the previous experience
of some representative period as a guide; provision is made,
however, for subsequent consultation at the request of the I.T.O.
or of an affected fiember regarding the need for an adjustment
either of the base period selected or of the allocations.

Jllthougha number of amendments were submitted at Havana
to the Geneva druft, only minor changes were incorporated in
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the final version of Article 22. (1) Very largely in response
to the representations made by the Czechoslovalcian Delegation
a new sub-paragraph 3(d) was added to the Geneva text which
empowered the Organization to relieve L'ember countries -
importing largely from non-Lamber countries - from the normal
obligations togive public notice regarding the establishment
of, or changes in, qu3tas.(2)

Article 23 - Exceptions to the Rule of IJon-discrimination. Cne
or the most pro onge and cu controversies o the
Havana Conference centered on this article: At the heart of
the controversy lay the provocative principle that, notirith-
standing the rigid rules of non-discrimination set forth in
article 22, aMember of the International Trade Organization
suffering from balance of payments difficulties might exercise
preferential treatment when administering import restrictions
under Article 21.

Interest in the exceptions to.the rules of non-
discrimintion°was general but it was particularly articulate
in the case of those Suropean countries which now employ bi-
lateral trade practices. The principal opposition to any
relaxation of the rules of non-discrimination came from the
United States, which expected to bear the brunt of any dis-
criAination tolerated by the International Trade Organization.

Article 23 had emerged from Geneva with four coun-
tries - BelgiumCzechoslovakia, Chile, and Norway - opposed
in whole or in part to its provisions. Consequently, when
the Havana.Conference convened, these four countries, along
with Argentina,. France,Denmark, Mexico, Italy, Uruguay, Greece,
Syria, Lebanon, and the United Eingdom, submitted amendments or
maintained reservations against the Article. In the course
of the initial stages of sub-committee work (3) it was possible,
because of a general lack of support for the proposed changes,
to remove some of these amendments from the Conference agenda.
But when the Article finally reached the working party stage (4)
an extensive liat of amendments still remained for consideration.

working
During the first few weeks of deliberation in the

party, the United States - principal antagonist to any
amendment - was a reluctant and somewhat obdurate participant.
Discussion focused on the Geneva draft of the article, the
interpretation to be placed upon it, and the amendments offered
to it. After some weeks of minimum progress, the United States

(1) The sub-committee included the following delegations: Ceylon,
Chile, China, Colombia, Egypt, France, Ireland, Lexico, I7ether-
laaàa, New Zealand,.Peru, South Africa - Chairman,, J.E.golloway,
Sweden, United Kingdom, United States.

(2) Other changes included: the deletion of the foot-note to sub-
paragraph 2d; i revised interpretative.note re "Special Factors"
to paragraph 4; a new interpretative noteto paragraph 3(b); and
an a oonsequen„a of the addition of paragraph 7 to Article 18,
the last part of the.last sentence of paragraph 5 was deleted.

(3) The sub-committee was composed of: Argentina, Australia, Belgium,
Brazil, Canada, Cuba, Czechoslovakia, France, Greece, India,
Italy, Lebanon, Liberia, Notway, - J. kfelnnder, Chairman,
Philippines, United Eingdom, and the United States.

(4) The working party included: Australia, Belgium, Canada - G. Neil
Perry, Chairman, Czechoslavakia, France, riorway, United Kingdom
United States, and, for one amendment, Greece.



Delegation evidently concluded that there was little likeli-
hood of gaining universal support for the Geneva draft and 
suddenly presented a new draft. The text of this new draft 
was said by the Delegation to be substantially the same as 
the original 1945 United States proposals. This new draft, 
with various modifications, formed the basis for subsequeut 
discussion in the working party-and ultimately became the 
accepted version in the Havana Charter. 

Criticism of the Geneva draft was indicated by 
the fact that'the amendments referred to the working party 
touched upon nearly every provision of the Geneva draft. At 
one extreme there were amendments such as those of the 
Argentine, France end Greece; none of which were accepted. 
Argentina proposed to delete the article entirely from the 
Charter end to permit countries to discriminate freely until 
such time as a "general end sound balance in international trade 
end payment" had been achieved. France proposed to delay the 
entry into force of the provisions of paragraph 1 of Article 20 
end Article 22 until January 1, 1949, or later if in the individual 
circumstances the Organization was prepared to extend this date 
for particular countries. In effect this French amendment 
simply involved the incorporation in the Charter of a eleuse 
which had been inserted at Geneva in the General Agreement on 
Tariffs and Trade  (Article V,  paragraph 6(a)). Greece sub-
mitted an amendment which would have exempted countries such as 
Greece - dependent upon one or two non-essential export products - 
entirely from the rules of non-discrimination.  The  other amend-
ments were less embracing in their scope and were directed to-
ward specific provisions of the Article. 

dmong the principal points under etteck In the 
Geneva draft ereme  the followlng: - 

(1)the general - condition that e widespread tisequilibrium 
must exist - - presumably effecting many countries - before 
any  one  country could discrnate; 

(2)the interpretation to be placed upon the two criteria 
dealing with (a) the level of delivered prices on the 
imports from the preferred countries, and (b) the-effect 
of bilateral arrangements upon the -gold or convertible 
currency otherwise available from exports to other 
(non-arrangement) countries; 

(3)the status of import restrictions having an equivalent 
effect to exchange restrictions permitted under the Inter-
national Lonetery 7Und. 

In the Geneva draft e substantiel and widespread 
disequilibrium had to exist in international trade end payments 
before e Nember - otherwise authorized to employ import restric-
tion» under Article El - could violate the rules or non-discrimine-
tion(1). Czechoslovakia contended - with support from other 
2Uropean countries - that this condition wns an unreasonable 
limitation upon  individuel  members with balance of payments 
difficulties. à variety of ways to relax this provision was 

(1) As working interpretation of whet was thought to have been 
intended by the phrase "substantial end widespread disequilibrium", 
the working party described such a condition es likely to be re-
presented by the use by many countries of import restrictions under 

. Article 21 and, concurrently, • general lack of transferability 
between the currencies of important trading nations. 
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ezplored. However, in the final comproraise reached at Havana,
all references to a substantial and widespread disequilibrium
were deleted from the article.

With respect to the price criterion(l),I:orsray con-
tended that it was the terms of trade (the relation between
the prices received for exports as compared with the prices.the

for imports) rather than the absolute level of delivered
prices of the imports from the preferred countries which should
receive scrutiny by the I.T.O. This contention did not gain
much support in the working party and was finally dropped.

France took strong exception to a verbal interpreta-
tion offerqd by the United States delegate regarding the second
criterion.12) He had stated verbally - never in writing - that
any trade arrangement which reduced the potential receipts of
convertible exchange below the level otherwise attainable would
constitute a violation of this criterion. hever clearly settled
in the-working party, the problem of interpreting this criterion
still remains to be resolved by the I.T.O. During the discussion
in the working party it was evident that the United States had
in mind the potential gross receipts of gold or convertible
currency and not the net receipts (and not the net changes in
gold -and convertible currency reserves) resulting from the arrange-
ment. In effect, therefore, under the United States inter-
pretation, a L'ember would be precluded from diverting exports
which could be sold for hard currency to soft currency areas
as part of a commercial arrangement.

Czechoslovakia contended that the Geneva draft of
this article was less satisfactory than the earlier draft pre-
pared in London- In-particular, the status of import restric-
tions which had an equivalent affect to exchange restrictions -
properly employed under the Articles of Agreement of the Inter-
national lionetary Fund - was held to be obscure. Czechoslovakia
held that import restrictions having the same purpose and effect
of Fund-permitted exchange restrictions ought to be either
permitted by or specifically exempted from the I.T.O. Charter.
In the ensuing compromise, the United States Delegation accepted
this argument and subsequently embodied the substantive part
in their new draft.

The Basic Requirement of Article 23 in the Havana
Charter is that discrimination may be practised only by a coun-
try which is in balance of payments difficulties; more pre-
cisely, discriminatory import restrictions are to be tolerated
only if the lTember is entitled under Article 21 to impose import
restrictions. This is a un versa requirement. The c rcumstances
un der wh c such a country may exercise discrimination in its
import restrictions, however, vary according to the time and to
the administrative procedure selected by the Lamber. ,.

e criterion reads as follows: *Provided that levels of de-
livered prices for products so imported are not established
substantially higher than those ruling for comparable goods
regularly available from other D»ember countries, and that any
excess of such priee levels for products so imported is pro-
gressively reduced over a reasonable period".

(2) This criterion states: "Provided that the Member taking such
action does not do so as part of any arrangement by which the
gold or convertible currency ::hich the k:ember currently re-
ceives directly or indirectl;- from its exports to other Lem-
bars not party to the arrangement is appreciably reduced below
the level it could otherwise have been reasonably expected to
attain".



1. Temporary Discrimination at any Time.

With the consent of the Organizatioz, a E'ember which
is applying import restrictions under article fl boy at any time
temporarily employ discrWnation in respect of a sLall part of
its exterual trade; provided that the benefits to the
Vw.ber concerned are greater thai..any injury caused to the trade
of other Lierubers. This provision was designed largely to enable
countries finding themselves tri th blocked foreiEn balances,
acquired as a result of current transactions, to utilize them.

TI
1
J

4.

f

1
2. Discrimination in Aid of 'War-torn Countries.

Until December 31,-1951, a):ember may assist
another country, whose economy has undergone war ravage, by the use
of discriminatory import restrictions. But the measures must not
involve a substantial departurefrom article 22. This somewhat
vague provisions was carried over from the Geneva draft.

3. Discrimination in the Postwar Transitional Period.

Any L'ember which is availing itself (and only for
as long as it is availing itself) of the postwar transitional
period arrangement under Article XIV of the Articles of Agree-
ment of the International l'onetary Fund - or of an analogous
exchange agreement - may adtainister the import restrictions
authorized under Article 21 in e discriQ.inatory manner, provided:-

I(Under what is commonly.kaown as the Eavana Option)

A. the discrlminatory restrictions have an equivalent
effect to exchange restrictions on current rans-
ec ons properly in Sorce under Article gY of the
Fund ; or

B. the discriminatory restrictions were in force on
tarch 1, 1948, but were not specifically authorized
under A, in which case they may be continued and
changed to most altering circumstances; or

II (Under what is nommonly known as the Geneva Option)

the member - having signed the Protocol of Pro-
visional Application of the General Agreement on
Tariffs and Trade before July 1, 1948 - notifies
the Interim Commission of the I.T.O. before
January 1, 1949, that in place of the Havane option
it elects to be governed by the provisions of
Annex K.

IInder this Annex, the l'amber may employ discrir:;inatory
import restrictions if, as a consequence of the .
arrangement, the Xember receives imports greater in
quantity than would have occurred in the absence of
the discrimination. But (1) the l:ember mumt not pay
prices for these additional imports which are sub-
stantially higher than those ruling in competitive.
sources, and (2) the level of gold and convertible
currency receipts must not be reduced below the
level it would otherwise have attained, and (3) the
action must not cause unnecessary damage to the
commercial interests of any other l'ember.

4. Other Provisions of Article 23.

Several provisions of the Geneva draft vere embodied
substantially without change in Article 23 as it finally emerged
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in the Havana Charter. Among these were the following:- 

Paragraph 3 (a):-  Match makes it clear that when a 
group of countries with a common quota in the International 
Monetary Fund impose import restrictions against other coun- 
tries but not as emnng themselves, this action, although 
discrimina tory,  will not be considered a violation of Article 
22, provided the restrictions are in all other respects con-
sistent with that Article. 

Paragraph 5 (a ) :- Temporary import restrictions of a 
discriminatory nature, imposed to restrict the use of scarce 
currencies under the authority of Article VII, Section 3(b), 
of the Articles of Agreement of the ULF.,  are  also exempted 
from the provisions ar Articles 22 and 23. 

Paragraph 5 (b):--Under this parearaph the special 
case of meat quotas created by the United Kingdom under the 
Ottawa Agreements of 1932 is exempted from the provisions of 
Articles 22 and 23 pending the negotiations which may occur 
among the countries principally affected,  in  accordance with 
Article 17. 

. 	Largely et the behest of the United Kingdom Delegation, 
a new provision wns added to the Article - paragraph 4 - which 
authorizes a Member using import restrictions under Article 
21 to direct its exports so as to maximize its earnings of 
convertible foreign exchange. The device used by Canada of 
selling merchandise for United States funds, which is expressly 
sanctioned by Article 24 (footnote to paragraph 8), was not 
regarded as &wholly acceptable solution by the United Kingdom 
Delegation; The Canadian Delegation concluded that, to ensure 
the continued use of sterling as an international medium of 
exchange, the United Kingdom would prefer to designate  the 
acceptable hard-currency-yielding export areas, rather than, 
as in the Canadian case, to designate the acceptable currency 
of payment. 

The surveillance of' the International Trade Organization- 
.... BS may be seen from the accompanying table - varies according 

to the provisions of the article under which the Member imposes 
discriminatory import restrictions. 

• 
The article provides for very little administrative 

responsibility on the pert of the Organization in two cases. 
There is first the case of discriminatory activity designed 
to assist a war-ravaged country. The Organization is not even 
required to report on this activity - which is permissible 
only until December 31, 1951. Second, there is the case of 
discriminatory action practises under Part A of the Havana 	. 
Option (paragraph 1 (b)); in this case, the I.T.O. is required 
to report on the discriminatory activity taking place after 
March 1, 1950, but due largely to the sharp opposition of 	 • 
Czechoslovakia and France the question of greater I.T.O. sur- . veillance was suppressed. The jurisdiction of the International 
Monetary Fund, it should be noted, covers only the propriety 
of any exchange restrictions. It is up to the individual 
Member apparently to decide when discriminatory import restric-
tions constitute an *equivalent effect to restrictions on 
payments and transfers . Some delegations - notably Belgium - 
contended that Article 21, paragraphs 5(b) and 5(d), implicitly 
gave the I.T.O. adequate authority for administrative sur-
veillance. It was the feeling of the Canadian Delegation, 
however, that the points exclusively treated by Article 23 - 
discrimination - were not covered by Article 21. 

Closer surveillance on the part of the Organization is . 
provided for in the three remaining avenues of discrimination. 
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The prior approval of the I.T.O. is required in the case of
countries who seek to "temporarily deviate from.the provisions
of Article 22 in respect of a small part of its external
trade" under paragraph 2. Anticipating a very narrow inter-

pretation from the United States delegate, members of the
working party were loath to examine the intended meaning
of the term we small part of its external trade".

In Larch 1952, and thereafter, any L'ember entitled
to discriminate under B of the Havana Option ( paragraph 1(c))

or under the Geneva Option (Appendix K) is obliged to consult

with the I.T.O. as to any discriminations in force and as to
the continuation of discriminations generally. After L`erch,
1952, any discrimination under the Geneva Option which goes
beyond the deviations discussed with the I.T.O., or any
adaptation of the discriminations to changing circumstances,
will be subject to Z.T.O. limitations.

In exceptional circumstances - not otherwise
defined - the Organization at any time may make representations
to eVember acting under B of the Havana Option, calling for
the abandonment of any one or of all discriminatory restric-
tions on imports. It was contended by the United States Dele-

gation and others that this surveillance was already present

in the case of Part A of the Havana Option - see Section 4,
Article IIY, Articles of Agreement of the International Monetary

?and. After 3berch 1, 1952 - but mot before, largely because
of the opposition of the United 8ingdom Delegation - in ex-
ceptional circumstances the Organization may make similar
representations to any Lember operating under the Geneva

Dption. As the Article is now worded, it-would appear to be

possible ?or the United Kingdom to increase its discriminatory

o rations under Appendix $ during the short period etxeen

the expiration of the Anglo-American 7inancial Agreem
ent

(D
ounterecember; 1951) and 1:arch l, 1952, without running

to this surveillance.

As the final outline of the compromise settlement
became clear in the discussions of the working perty, the
Canadian Delegation sought unsuccessfully toeffect two
important last-minute changes - other minor changea were
eccomplished. 7irst, having concluded that the Geneva Option

(Annex L) would likely prove to be more useful ta ofthan
thethe Havana Option (paragraphs 1(b) and 1(c)), because

narrow privileges Canada may independently exercise under
Article XX9 of the IX.7. Articles of Agreement, the Dele-
gation endeavoured to have the provisions of sub-paragraph (c)
made applicable to both options instead of to the Havana Option

only. This would have had the certain effect of covering -
beyond January l, 1949 - the discriminatory import restrictions
applied by Canada to..automobiles on ]dareh 1, 1948. This attempt
provoked the sharp opposition of Czechoslovakia and France -
both of whom were particularly interested in the Havane
Option - and although the United States Delegation evidently
had some sympathy for the Canadian viewpoint, the overriding

desire of that Delegation to aecomah^ ^^ com-

promise seemingly checked its support
slent. ,

Action Re quired b Canada. One of the Idember coun-
tries which as a ea y a e %no otocol of Provisional
Application of the General Agreement on Tariffs and Trade
Canada has until December 31at, 1948, to decide whether it

will elect to be governed by Annex S- the Geneva Option -
instaad of sub-paragraphs 1(b) and 1 ( c) which will otherwise

apply. If Canada does decide to elect the Geneva Option, it
will be necessary to notify the Interim Commission or t^9•
Organization accordingly in writing before lanuary 1,
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Article 24 - - Relationship with the International Monetary Fund  
end xchange Arrangements. At earlier  sessions of the Pre-
paratory Committee the question of potential jurisdictional 
conflict between the International Trade Organization and 
the elready-existing International Monetary Ftind had received 
earnest consideration. The need for a coordinated policy, 
or a clearly drawn division of authority had been perceived. 
Article 24 in the Geneva draft - Article IV in the General 
Agreement - represented the synthesis of the.verious opposing 
views. There were still a few dissenting viewpoints, how-
ever, when the Geneve deliberations were concluded,"and these 
objections were repeated et Havana. 

Criticiem of the Geneva draft was strongest from 
countries, auch es New Zealand end Argentina, which were 
not members of the International Monetary Fund. In the main, 
these countries were anxious to retain a larger measure of 
independence 11= the  International Trade Organization, in 
matters over which the Fund also had an interhst, than the 
Geneva draft provided. The amendments put forwerd by this 
group of countries were generally not acceptable in their 
original form to the majority of the delegations present; mild 
compromise phrases were substituted in paragraph 2 for the 
passages mnst severely criticised by the dissenting coun-
tries. Other changes from the Geneva draft included the addi-
tion of a new sub-paragraph 8( 4), which ums expressly designed 
to meet the spenial situation of Liberia -a country which 
does not issue its nwn national currency..  In addition, minor 
drafting and consequential changes were made but, considered 
as  a whole, Article 24,emerged substantially unchanged from 
the Havana Gonference.I 1J Article 24 in the Havana Charter re- 

. cognizes that exchange restrictions and trade restrictions 
are capable of being used for the same and-purposes of policy, 
but these-devices are subject to separate international in-
struments. There was a danger, therefore, that countries 
which are members both of the Fund and or the Organization 
would be tempted to circumvent the jurisdiction of one or the 
other of these international agencies by straining the privileges 
of membership in the other. There wes also the danger that 
nollisions over policy questions might occur-  between the two 
agencies. Article 24 is designed basically to prevent these 
situations from developing. For example, paragraph 4 states: 
9Lembers shall not, by eznhange action, frustrate the intent of 
the provisions of this Section, nor, by trade action, the intent 
of the provisions of the Articles of Agreement of the Inter-
national Monetary Fund". 

AcknoWledging the full rights of the two agencies, 
the Article requires the Organization to consult fully with the 

. Fund on problems concerning mnnetary reserves, balance of pay-
ments, or foreign exchange arrangements. In particular, pro- 
blame arising from Article 21, such as, what constitutes a 
serious decline in the Members' mnnetary reserves; what is e 
very law level in monetary reserves; what is e reasonable rate 
of increase in mnnetary reserves,  are  to be exemined by the 
Fund in the first instance. The Organization is bound by 
Article 24 to accept the determination of the Fund in these 
and other financial aspects of matters under consultation be-
tween the two agencies.. 

Clearly the determination in this case means both 
a statement at the tacts end an interpretation of them. Many 

(1) Articles 21 and 24 were referred by the sub-committee to the 
same working party which cenprised the delegations of: 

Australia, Belgium, Brazil, Cuba (Chairman, J.A.  Guerre), 
 India, United Kingdom, and United States. 
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delegations were concerned lest t:is arrangemeLt would in
effect seriously impair the independence of the I.T.O. On -
the other hand,it was recognized that any other arrangement
xould encroach upon the domain of the already-existing Fund.
Although concerned with the greater voting strength of the
United States in the Fund, many of the delegetioLs were in-
clined to expect that the Fund's determination in this some-
what technical field would be the least capricious.

Countries which accept membership in the Organi-
zation but decline to join the Fund are obliged to enter
into a s cial ezchan e agreement with the Organization. In
effect, although the detalls were not discussed at Havana,
all kembers of the Organization must obligate themselves to
observe rules of decorum in exchange matters. Sub-paragraph
6(c) requires that "Any such agreement shall not impose
obligations on the l:ember with re;pect to exchange matters
generally more restrictive then those imposed by the articles
of Agreement of the International l:onetary Fugd on Z:embers
of the Fund". Conversely, there would be little disposition
among the majority of Fund Xembers in the Organization to see
the special exchange obligations any less restrictive than
they had themselves accepted under the Fund.

I.argely with the support of the United States Dele-
gation, the I.ibarian Delegate succeeded in ezer.pting his
country -not a h:ember of the I.L.F. - from this obligation
-to enter a special exchange agreement. Accordingly, sub-
paragraph 6(d) relieves a Member from this obligation "so
long as neither the L'ember nor the country whose currency is
being used maintains exchange restrictions". In the sub-
eammittee the Canadian Delegation, while prepared to accept
the majority decision, seriously questioned the widQm of treat-
inS the I,iberinn problem.in this elaborate mnnner.tl

Paragraph 8- Sormerly 9 in the fieneva draft - as
amended at Havana, expressly provides-that nothing in Section B,

• which comprises Article 20 to 24, shell prevent a Member from
using restrictions or controls on Imports or exports, if the
sole effect - "in addition to the effects permitted under
Article 20, 21, 22 and 23 " - is to make effective exchange
controls which are applied in accordance with the Fund Igree-
mant (or special exchange agreement with the .dealing ^itàe
was a noticeable tendency in the working party
the controversial Article 23 to interpret this provision broad-
ly. Countries interested in the Havana Option under Article 23,
having wide scope for exchange controls under Article ZIY of
the I.M.F. Articles of Agreement, expected to have extensive
privileges in their use of import restrictions under this
paragraph.

SECTI021 C - SUBSIDIES

-'The subsidy provisions are based on
the principle that:.general production subsidies are
a legitimate means of providing protection. There
is no restriction on the use of production subsidies,
which do not have the sffsct of limiting imports or
ezpanding exports. There are certain broad conditions
governing the use of production subsidies which affect

JI) sr a does not issue a national currency and the.II.S. dollar
circulates freely as the medium of exchange for both domestic
and international transactions.
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international trade. I'hese conditions are not
mandatory restrictions on the use of production
subsidies except in the case of primary commodities.
Szport subsidies, i.e., subsidies which result in
prices for export below the domestic price are re-
garded as being more likely to distort trade in an
unfair competitive manner and as such are prohibited.
Exceptions are provided to permit export subsidies
in certain circumstances, particularly for primary
commodities.

Article 25. This Article requires that a L'ember granting any
su s , which limits imports or increases or maintains ex-
ports, notify the Organization of all the particulars con-
cerning the subsidy. If a Member judges that it is being
injured by such a subsidy, the Member maintaining the subsidy
is obliged to discuss the possibility of limiting it with the
injured Member or with the Organization.

Article 26. This Article outlaws export subsidies or any otherI
system which results in sales for export at prices lower than
domestic prices, after adjusting for permissive differences

' affecting price comparability.

Exemption or remission of internal taxes on ex-
ported products which results in price differences between
the domestic price and the export price of a particular pro-
duct does not constitute an export subsidy.

Existing export subsidies must be eliminated as
soon as possible but not later than two years after the Charter
enters into force. In ezceptional circumstances this period
may be extended with the approval of the Organization.

Article 27. This.Article provides an exception from the require-
rnenF' éTiminate export subsidies, in the case of primary
commodities.

Price stabilization systems which result in export
prices being higher at certain times and lower at othér times
than domestic prices are not to be considered as forms of ex-
port subsidization, provided that the system of stabilization is
operated in such a manner as not to stimulate exports unduly or
cause harm to other Members.

If in respect of a primary commodity, a Member
considers it a great hardship to abandon an export subsidy, or
a Member eonsiders that it is being injured by any subsidy,
efforts may be made to solve the difficulty by means of an inter-
governmental commodity arrangement.. Members granting subsidies
on a primary commodity pledge themselves to co-operate at all
times in efforts to negotiate a commodity agreement for that
commodity. Existing export subsidies may be continued provisionalYp,
pending efforts to negotiate an agreement. New ezport,subsidies
may not be imposed, or old ones increased, during a commodity
conference, except with the approval of the Organization.

If a commodity agreement is not concluded or if
it is not an appropriate solution a Member may continue export
subsidization on that commodity. Export subsidies on a primary
commodity whenever in force, are subject to the conditions of
Article 28.

Article 28. This Article contains a set of additional conditions
governing any form of subsidy which has the effect of maintain-
ing or increasing exports of a primary commodity. The basic
principle, in the case of subsidization of a primary commodity,
is that the*subsidy must not be applied in such a way as to have

i
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the effect of obtaining for that Member more than a fair share 
of world trade in that commodity. The subsidizing Member is 
required to consult with any other Member which considers that 
its interests may be seriously prejudiced by the subsidy. 
If the consultations do not produce a satisfactory understand-
ing the Organization is called upon to determine what a fair 
share of world trade is in the case. Such a determination is 
binding on the subsidizing Member. A set of criteria are 
spelled out to aid the Organization in making its finding as 
to what constitutes a fair share. 

(1) The share during a previous representative 
period. 

(2) The importance to the subsidizing Member and 
to other affected Members of the export trade 
in the oommodity in question. 

(5) The existence of a prioe stabilitiation system 
of the type referredto in Article 27. 

(4) The desirability of limiting subsidization, 
which makes the expansion of output, in areas 
able to supply the commodity most effectively 
end -economically, more difficult. 

(5) Whether the-Members zhare of world trade in 
the commodity is so small as to be of limited 
significance. 

The subsidy section was the subject of serioue con-
troversy in all phases of the preparatory work and at the Havana 
Conference. The two main protagonists in the disagreement were 
the  'United States and Canada, although 'the differences were 
kept under cover  and  a -compromise was worked out largely inter 
se at the"Havana Conference. The United States Delegation main-
tained that it was politically impossible to accept the require-
ment banning ex;ort subsidies insofar as this would upset their 
agricultural parity price system. At Havana, the United States 
Delegation proposed an amendment to exempt primary commodities 
from the provision banning export subsidies. The Canadian 
Delegation maintained consistent opposition to all measures 
which would exempt agricultural commodities from the benefits 
and safeguards of the Charter provisions. While recognizing 
that the special difficulties affecting the production and 
sale of primary commodities deserved special treatment, the 
Canadian Delegation mainta.tned that any exception permitting 
export subsidies on primary commodities  must  be limited to 
exceptional cases and rade subject to careful scrutiny and con-' 
trol by the Organization to prevent abuse. Developments at 
Havana indicated that the United  States  delegation were not 
exaggerating the special politioal difficulties which inter-
ference with the parity scheme litvolved. A compromise was 
reached, which although it gave greater initial freedom to 
maintain export subsidies on primary oommodities, contained a 
new set of safeguards to prevent abuse and protect Members which 
may bé adversely affected by the subsidization. The applica-
tion of these safeguards was broadened to cover all types of 
subsidization affecting the  exportation of a primary commodity. 

The Canadian Delegation was particularly concerned 
with the United States policy of subsidizing the export of 
wheat wben more normal conditions prevailed. The successful 
conclusion of the Wheat Agreement modifies the significance 
of the subsidy compromise from the Canadian point of view. 

Canada at present maintains a price support system 
for agricultural:commodities, whicu may at times involve a 
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general producer subsidy of the kind covered in Articles 25
and 28. The operations of the 'Sheat Board may also involve
producer subsidies under some circumstances as it did during
its early operations.

In respect of these operations where subsidies
are actually being paid, if they influenced the level of ex-
ports or imports Canada would be required to notify the Organi-
zation of the extent and nature of the subsidization and of the
estimated effect of the subsidization necessary. The require-
ment to consult affected l'embers and to refrain from using
subsidies to obtain more than a fair share of exports of a
particular commodity would also apply.

SECTION D - STaT'E TRADING AND RELATED
1.^ %

If the government of a country engages in
purchasing and selling commodities in a commercial
way, or grants to any enterprise exclusive or special
privilegea to purchase and sell commodities which
involve external trade, such operations are recognised
in the Charter as state trading.

- Before the war a number of countries, main-
ly in Europe, were engaged in state trading activities.
During the war many private enterprise countries turned
to state trading methods and entered into bilateral
bulk purchasing and selling contracts. It is expected
that bulk purchasing and selling by state monopolies
in oertaincountries may continue for some time in the
post-rrar period and may even remain as a permanent

' feature in international trade.. Within certain
11mits-the Charter gives recognition to this method of
doing businqss.

In this Section certain rules of conduct re-
garding international trade are established to which
Members undertake to edhere if they engage in state
trading operations. The obligations place the state
trading Member on a parallel with the private enter-
prise Member with respect to i.urchases and sales
involving imports and exports and to the protection
it affords to domestic producers.

This Section has a special interest for
Canada, as the Canadian dheat Board is probably one
of the world's largest state trading enterprises. The
Wheat Board, as well as other government coxsmodity and
marketing boards, are subject to the provisions in
this Section.

Article 29 - Won-Discriminatory Treatment. In ratifying the
ar"er, Canada un erta es that the Canadian Wheat Board or any

other enterprise to erhieh the Canadian Government has granted
, exclusive or special privileges shall in its purchases or sales

involving either imports or ezports=aet in a manner consistent
with the general principles of non-disoriminatory treatmont
such as are prescribed in the Charter for governmental measures
affecting imports or exports by private traders.

Any arrangement between the Canadian Wheat Board
and the British Ministry of Food involving the purchase or sale
of barley, for example, is to be transacted solely in accordance
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with commercial considerations. This means that the British 
Ministry of Food could not enter into  e  private arrangement 
with the Canadian Government or the Canadien  Wheat Board to 
buy largely et a special price or with the bleat Board to buy 
beef et a price higher than the world price end in their 
negotiations exclude other liembers from competing for parti-
cipation in the purchases or sales. 

In deciding whether the contracts for barley or 
beef will be awarded to Canada, apart from price, the United 
Eingdom may give consideration to quality, dependability of 
supply traditional market aspects, length of contract, end 
marketing conditions.  In  this way the principle of non-
discrimination is applied to state trading operations with 
the further consideration that the State trading Member "shell 
afford the enterprises of the other Members adequate oppor-
tunity in accordance with customary business%practices to  
compete for participation in such purchases or sales".  Further, 
no Lember through influence or pressure is to prevent any enter-
prise, whether privately owned or government sponsored, from 
acting in accordance with commercial considerations. 

Interpretative note .2(b)Auakes it clear that 
licences or special privileges such es logging rights or 
mineral rights granted by the Canadian Government to private 
companies in the exploitation of.natural resources are not 
regarded es special privileges which create e state enterprise 
unless the Canadian Government exercised effective control 
over the trading activities of the companies. 

Article 30 --Larketing Organizations.  Government:marketing 
boards or organizations, such as the Agricultural and Fisheries 
2rices Support Boards, are Subject to the provisions of this 
Section of the Commercial Policy Chapter and must not dis-
criminate in their purchasing or selling operations wherever 
they affect international trade. Further, regulations made 
by government marketing boards which affect the operations of 
private enterprise must not be inconsistent with the provisions 
of the Charter. For exemple, e gbvernment measure could  not 
permit the marketing organization to pack and sell domestically 
a smaller size or louer grade of apples than it permitted to 
be imported. It could not authorize the marketing board to 
arrange for a system of subsidization which «mad pal:zit private 
enterprise to sell  e  commodity  for emport at a lower price 
than the domestic price. 

Article 31 - lxpansion of Trade. This  Article provides that: 
If a Member establishes, maintains or authorizes  
formally or in effect, a monopoly of the importation 

,nf any product. such &ember shall, upon the request  
or any other Member of Members having a substantial  
interest in trade with it in the product concerned, 
negotiate with such Member or -Members in the manner 
provided for under Article 17 in respect of  tariffs, 
end subject to all the provisions of this èfitiiiiir" 
with respect to such tariff negotiations. 

If the Canadien  Wheat Board, for the purposes of 
maintaining or increasing our flour milling capacity, with-
holds wheat from the world market when it is in demand and 
sells the wheat to the milling trade  et  prices bel» that 
offered by foreign buyers, we would be protecting our domestic 
usera of the mcnopolized product. Such action by the Wheat 
Board might be considered by Other Members not to be in accord-
ance with commercial considerations. Under the Charter Canada 
is obligated,'at the request of.any other Member interested in 
obtaining a substantial share of Canadian wheat, to enter into 
negotiations designed to limit or reduce this protection and 
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assure exports in adequate quantities at reasonable prices.

A number of European countries purchase their grain
and many other commodities through state monopolies. In the
pre-war days they were•able to buy grain at a relatively low
world price and sell it in their domestic markets at a consider-
ably higher stabilized price. With the prof its -realized these
countries subsidized producers and thus stimnlated production.
Such activities aggravated the situation for producing coun-
tries which were burdened with surplus grain. In some of the
countries the state monopoly exercised control over imports by
a monopoly fee which was variable in amount and additional to
the customs duty. These operations gave greatly increased
protection to domestic producers and made the customs tariffs
meaningless.

On the import side the me ers agreed that negotiations
should be carried out with state trading couiltries to limit
monopoly protection with respect to price margins and quantita-
tive limitations in the same manner as eustoms tariffs or tariff
quotas are negotiated for eomaodities, the importation of which
are not subject to state control. A Member maintaining a mono-
poly is required to negotiate for the establishment of an import
duty for any eommodity which other Members are interested in
selling to it in substantial amounts. If the negotiations for
the establishment of a mazim%m import duty are not successful
then the Member -maintaining an import monopoly is required to
make public or notify the Organization of the maximum import
duty which it will apply to the product concerned. The maxi-
mum import duty is the difference between the landed cost and
the sel2ing price, exclusive of charges which would apply to
the domestic product. In other words, it is the maximum pro-
tection which may be provided by the state trading country to
domestic producers.

At Geneva, Canada negotiated trade agreements on wheat
with three Buropean countries which import wheat through etate
monopolies. These scheduled agreements embodied the principles
contained in this article of the Charter.

The agreement with Benelux (Belgium, Netherlands and
I.uzemburg) .provided that imported wheat would continue to be
admitted free of customs duty and that the selling price in The
Netherlands would not exceed the average landed cost of imported
wheat by more than 4 florins per hundred kilograms. A corres-
ponding margin was agreed to for wheat imported into Belgium
and Luxemburg amounting to 66.08 francs per hundred kilograms.
The maximum import duty in each case is equivalent to about 40
cents per bushel. The agreement also contained a mixing regula-
tion which provides that not more than an average of 35 per cent
per annum of domestic wheat shall be required to be mixed with
imported wheat in the production of flour. A similar agree-
ment was concluded with France. France agreed to reduce the
import duty from 50 per cent ad valorem to 30 per cent and
further agreed that the selling price would not exceed by more
than 15 per cent the average landed cost duty-paid of imported

• wheat.

The Charter provides that where the product concerned
is a primary commodity and the subject of a domestic price
stabilization arrangement provision may be made for adjustment
to take account of wide fluctuations or variations in world
prices subject, where a mA=im ►im duty has been negotiated, to
agreement between the countries parties to the negotiations.
Provision for adjustment in the event of a collapse in world
wheat prices was written in to both agreements. The agreements
mean, hovrever, that the domestic selling price of wheat in
Benelux and France must follow world prices down on some graduated
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scale and when prices reach lower levels they will have the
intended effect of discouraging domestic production. In the
case of Norway, an agreement was negotiated limiting the mar-
gin between the landed cost of wheat and the average price
paid to producers.

In order that state monopolies will not restrict
Imports below the level of domestic demand, the Charter re-
quires that the monopoly shall import and offer for sale such
quantities of the product as will be sufficient to satisfy
the full domestic demand.

Article 52 - Liquidation of Won-Commiercial Stocks. This is a
new article w Hier, was inserte in this Section o the Charter
at Havana. It deals with the liquidation of non-commercial
stocks of oomaodities procured by a governaent for national
security purposes. It was agreed that any Kqmber holding non-
commercial stocks of any primary commodity should carry out
any liquidation operations as far as practicable in a manner
that would avoid serious disturbances to world markets for
the conmodity concerned. The ESember is required to give not
less than four months public notice or notify the Organization
of its intention to liquidate such stocks. There is also
provisions that the Member intending to liquidate such stocks
will consult with any 2teaber on request regarding the best
means of avoiding injury to produbers and consumers under any
liquidation progremae.

SECTION 7 - GEIMtAI. CO=CIAL 1PROYISSIONS

These Articles are known as the '"Technical Articles"
nnd relate to the following subjects. They are important
in international trade as measures by which protection
can be increased or diminished, and are sametimes referred
to as the "invisible tariffR:

Article S3 - Freedom of Transit
Article 34 - Anti-dumping and Countervailing Dnties
Article 35 -Valuation for Customs Purposes
Article 36 - Yormalities connected with Importation and

3rportation
Article 37 - ldarks of Origin
Article 38 - Publication and Administration of Trade

Regulations
Article 39 - Information, Statistics and Trade Terminology

None of these Articles underwent any change in sub-
stance at the Havana Conference as compared with the Geneva
draft of a Charter used as the working document. Several
clarifying interpretive notes were added to meet the wishes
of different countries.

Of these Articles perhaps the most important as
beneficial to Canadian exporta is Article 35, in respect
to the changes which may be expected in the 'United States
law governing valuation for duty purposes. The existing
law affects the incidence of the-tariff rates to the detri-
ment of Canadian exports to that country. This phase is
dealt with more fully in the eomments on Article 35.

Article 59 in the Geneva draft under the caption
of RBoycotts* was dropped from the Charter. This Article
prohibited governmental encouragement, support or parti-
cipation in movements designed to discourage the domestic
consumption of goods produced by another Member country.

^:^;^% r_;_
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The Article was originally intended to include campaigns
urging use only of domestically produced products,
such as *Buy Canadian*, "Buy British", etc., and
without this interpretation the Article was considered
worthless in respect to international trade. Deletion
was at the instance of the United States Delegation.

For easy relationship between the numbers of
these Articles in the Charter and in the Geneva draft,
it may be noted that Article 32 in the Geneva draft
is No. 33 in the Havana text, No. 33 is No. 34, and so
forth.

♦rticle 33 - Freedom of Transit. This Article is designed to
accord full freedom of transit of goods (including baggage)
and also vessels and other means-of transport through the
territory of Members to complete expeditiously a continuous
journey beginning and ending outside their tqrritory. This
Article aims at eliminating discrimination as between countries,
and unreasonable and inequitable charges not_comaensurate with
the administrative expense of regulations necessary to preclude
contravention of customs laws, or with the cost of services
rendered.

As the privilege of transit in bond of goods
(including baggage) by rail, and the movement of ships with their
cargoes, through Canadian territory has, for many years, been
accorded, the only concession by Canada is in respect to the
through movement of foreign trucks with laden goods over
Canadian highways, to which there was never any statutory
obstacle.. This in practice applies only to traffic through
Canada as a shorter route from one point to another in the
United States, notably between Buffalo and Detroit through
Ontario. Some questions may arise, however, as highways in
Canada are under provincial jurisdiction. Possible non-
observance by reason of jurisdiction other-than federal is
contemplated in the Charter by the overriding provision (Article
104) that *each Member shall take such.reasonable measures as
may be available to it to assure obserrvance'of the provisions
of the Charter by the regional and local governments and authori-
ties within its territory*.

Article 33 contains a provision requiring equal treat-
ment of imported goods whether or not passing in transit through
a third country. Exception is made permitting direct ship-
ment as a condition for securing preferential tariff rates.
This enables the continuation of the long standing Canadian
requirement of direct shipment asa condition of entitlement
to British Preferential Tariff rates. This militates against
shipment from British countries via United States ports with
internal transportation through that country in favour of
Canadian ports and railways.

• The definition in this Article of *traffic in.
transit* includes trans-shipment, warehousing, breaking bulk,
or change in mode of transport. The Canadian customs law re-
quires valuation for duty purposes at not less than the fair
home market value at the place of direct shipment to Canada, i.e.,
the place•from where the goods begin their continuous journey
destined for Canada. This excludes warehousing, breaking bulk,
or remaining in an intermediate country for any purpose other
than trans-shipment. In practice direct shipment for customs
valuation purposes, where shipment is via an intermediate coun-
try, requires to be established by a through bill of lading
from the country of export to a Canadian destination. The right
to continue direct consignment as a condition for valuation pur-
poses is specifically preserved in this Article.

Interpretative Notes were added at Havana to elarify
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that the term "charges" in the Article did not include trans-
portation charges, and to provide specifically for asseMbly,- 
and disassembly and reasseMbly as being within the scope of 
traffic in transit, where these are undertaken solely for 
convenience of transport. This latter provision is for the 
benefit  of  countries lacking railway facilities. 

While the concession made by Canada is of minor 
importance, the reciprocal treatment of shipments between 
points in Canada, via United States territory, for example, 
from Montreal to the Maritime Provinces via the State of 
Maine, will be of benefit, and Canadian exports may be bene-
fited by the freedom of transit to destination in land-locked 
countries via other countries. 

Article 34 - Inti-dumuinn and Countervailinn Duties.  This 
Article allows the imposition of an additional duty as an 
anti-dumping measure if a product of one Mender is introduced 
into the commerce of another Member at less than its normal value, 
and if it causes or threatens material injury to an established 
domestic industry, or materially retards the establishment 
of a domestic industry. Anti-dumping duty is limited by the 
Article to the extent to leich the goods were sold below the 
normal value. *Countervailing duty* is a term used in United 
States customs law as applying to an additional duty imposed 
in respect to an export subsidy paid by a foreign government, 
in contradistinction to anti-dumping duty Imposed in respect 
to importa at lessthan the normal values by private traders. 

The criteria of 'unman value" 1s  -the price in the 
ordinary course of trade for the like product when destined 
for consumption in the country of export. in the  absence 
of such domestic price, normal value =y be taken as the 
highest price for the product for export to any third country, 
or the cost of production  in 'the  country of origin, plus a 
reasonable addition for selling cost and profit. The price 
in comparable quantity requires to be taken into-consideration, 
and shall be exclusive of any duty or tax borne by the article 
when sold in the domestic market. 

The Article as rewritten at Ravana is merely a re-
drafting of the negative form of the Geneva text to the posi-
tive form with a recognition by Members that dumping at 
prices below the criteria basis is to be condemned. This 
change does not weaken the Article as drafted at Geneva and 
if anything strengthens the Canadian position in ethically 
imposing dumping duty against lower than hume market values 
on goods imported from abroad, particularly in view of exposure 
from proximity to the huge industrial and mass production 
potential of the United  States. 

The general rule for valuation under Canadian customs 
law for dumping duty purposes is practically the same as the 
criteria basis in Article 34, vis., the fair home market value 
in comparable quantity in the ordinary course of trade under. 
similar conditions, exclusive of internal taxes or the cost 
of production, plus a reasonable advance for selling cost and 
profit. As will be thus noted, little change is required in 
the Canadian anti-dumping law to conform to the provisions 
of the Charter. There is the difference, however, that the-
Charter provides for the imposition of dumping duty if the 
import  price below the criteria basis injures or threatens to 
injure or retard establishment of a domestic industry, leereas 
under 

 
injure, 

 Canadian law the imposition of dumping duty in res-
pect to goods of a class or kind produced in Canada is man-
datory and automatic where import prices are less than the 
*normal value". Injury or threatened injury, or the retarding 
of establishment, however, uhilemore in the realm of opinion 
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than factual, upon complaint of a^ expcrtinq L"ember, might
require to be substantiated.

The only additional interpretative note added at Havana
provides for the permissible requirement of a cash deposit or
posting of a bond as security for dumping duty pending deter-
mination of the facts in the case of suspected dumping. This
is purely a matter of routine administration, but was inserted
to meet the request of the Brazilian Delegation. The notes
on hiddbn dumping by associated houses, and on multiple currency
practices, were retained with some minor drafting changes.

The establishment by Article 34 of a uniform criteria
as the basis upon which anti-dumping measures may be taken,
and the prescribed limitations as to extent, will no doubt be
of assistance in developing Canadian exports by the assurance,
from known and uni a= regulations of foreign countries, that •
fantastic penalties may not be imposed as in the past.

Article 35 - Valuation for Customs Purposes. Valuation is a
prime factor in all import transactions at customs where the duty
is ad valorem'in determining the basis upon which the tariff
rate applies, and the amount of duty payable.. Differences in
valuation bases may affect materially the incidence of the
tariff although the rates may be the same. Valuations may
readily nullify-the value of tariff concessions.

The Geneva draft of this Article (incorporated without
change in substance in the Charter at Havana) w as only derived
and agreed upon after strenuous discussions, in which the Cana-
dian Delegation took a leading part. Compromises were agreed
upon to meet the views of the several countries having different
primary bases, and variations therefrom. The two principal
primary bases, in use by various countries,. are viz.: home
market values in the country of export, and c.i.f. values
at the point of landing in the country of import. Each basis
has varying qualifications, and in some instances is supple-
mented by departures from the basic rules which result in the re-
striction or total prohibition of imports by valuation at domestic
prices of similar goods, or by purely arbitrary and fictitious
values.

Article 35 establishes as the coffion denominator "actual
value", which is defined as the value at which goods are sold in
the ordinary course of trade under fully competitive conditions.
Arbitrary and fictitious valuations are to be eliminated. When
the quantity factor of imports is taken into consideration,
and where value is so governed in a particular transaction, the
price should be uniformly related to (1) "comparable quantities",
or (2) "quantities not less favourable to importers than those
in which the greater volume of the merchandise is sold in the
trade between the countries of exportation and importation".
The factors of time and place for valuation, as now contained in
the legislation of a country, are not disturbed by the Article.
The differences in the bases of the various countries is recog-
nized in the undertaking by Members to work towards standardi-
zation of definitions and procedures for deteraining value.
•Actual value" excludes the amount of any internal tax applicable
within the country of export.

Values expressed in terms of the currency of a country
other than the country of import may require, for Customs pur-
poses, to be converted into the latter's currency at an exchange

rate. The Article provides for such conversion at the par
values of the currencies involved as established pursuant to
the Articles of Agreement of the International Monetary Fund

or at rates established by special exchange agreements
with the International Trade Organization as provided for in
Article 24 of the Charter. The un table position of the currencies
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of many countries ie recognized 	the Charter in providing 
that the Organization - in agreement wits.) the Id!.7. - shall 
formulate rules governinc conversion by Uambers in those cases 
where  multiple  exchange rates are naintained consistently 
with the Articles of Agreement of the I.M.F. The underlying 

- ,principle is that currency values shall "reflect effectively 
the value of a foreign currency in commercial transactions". 
Pending the adoption of such rules by the Organization, a 
Member  may  employ this principle of currency valuation. 

The Geneva draft contained interpretative notes pro- 
viding that "actual value" nay be represented by the invoice 
price plus non-included charges for legitimate costs or plus 
any reductions from the ordinary competitive price; Lao under 
the phrase" under fully competitive conditions"  may  exclude 
any transactions where buyer and seller are not independent, 
and also sales at distributor's prices which involve special 
discounts to exclusive agents. The notes also provide that a 
lember is permitted to assess duty uniformly either on the 
basis of the particular exporter's prices or on the basis of the 
general price level of like nerchandise. 

- Two additional notes were added atlEavana: one pro- 
vides that where compliance with currency valuation require-
nents results in a lower duty being.payable upon a product, 
the tariff rate of which is bound by  Agreement, the term. -"at 
the earliest practicable date" in paragraph 2, allows a reason-
able time for adjustment of the Agreement. The second note pro-
vides in respect to certain systems of fixed'valuations exist- 
ing at the time of the Charter; There -such values were not 
subject to periodical revision, the  existing  values  may be con- 
tinued but without change. also that the provisions of the 
Article shall not apply  in  cases where values subject to period-
ical revision are based on the average actual value established 
by reference to an immediately -precedingperiod of twelve months, 
and subject to revision upon request of parties concerned or 
of Eembers. The revised .value upon such request shall remain 
in force pending further -revision. 

This Second noteWas introduced at the instance of Chile 
end was supported by India. 2t was defeated in sub-committee, 
but although strongly resisted by the delegations of Canada and 
the United States, its inclusion was carried in Committee  III.  • 
Although the note represents *weakening of the Article  by ad;- 
nitting a special exception to neet a particular case, it does 
not impair the general application of the Article. 

Article 35 will necessitate few changes in the Canadian 
customs law as its basic principle of valuation is already in 
conformity with the Charter requirement. The existing law pro-
vides as mandatory valuation at not less than cost of production 
plus a reasonable advance for selling cost and profit which 

. overrides  home  market selling prices if these are lower. The 
cost plus basis  may  now only be used to derive equivalents of 
home  market  prices where these are non-existent by reason of 
goods in the condition as exported not being sold in the domestic I 
market.  A section of the Customs  Act  (41) vesting in the Minister) 

• arbitrary powers without recourse, for valuations in difficult 
cases by reason of unusual circumstances and constituting him 
as the sole judge, is repugnant to the Charter and will require 
to be withdrawn. 

Article 35, as drafted at Geneva and adopted at  Bavera,  
is a definite forward step in establishing principles for Customs 
valuations, with the removal of arbitrary and fictitious value-
*tionz as  an  invisible tariff and protective device. › 

While  •stablishing principles which all signatory coun-
tries cost follow, the chief importance for Canada is in respect 
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to the changes which may be e j;oc:ed in the United States law
governing valuation for duty purposes. The present law re-
quires valuation based on the price in "usuLa wholesale quan-
tities", although an established price may Lzist for larger
quantities which are exported to the ünited States from Canada.
"Usual wholesale quantity" is represented by the quantity in
which the greatest numerical number of sales are made. For
eza.^iple, a Canadian manufacturer has an established range of
prices with, say, $1.00 per unit in quantities of 1000, to
41.25 per unit where purchase is in 10 to 25 units. If the
greatest numerical number of sales is in the 10 to 25 unit
bracket, which is quite probable, the value for duty would,be
$1.25 per unit, although 1000 units were shipped to the United
States. This existing requirement of the law may be altered
by a change to *comparable quantities* as required by the Article.
In the event that the second option of "quantities not less
favourable to importers than those in which the greater volume
of the merchandise is sold in the trade between the countries
of ezportatign and importation", this also wUl require a change
eliminating usual wholesale quantities". The substitution of
the second option quoted above would also result in more favour-
able treatment of imports.from Canada. Another phrase in the
law which has adversely affected Canadian exports to the United
States is *freely offered for sale". This has been interpreted
as "the price at which anyone can buy". It remains to be seen
what interpretation the United States courts may place upon the
phrase "sale under fully competitive conditions" from which the
interpretative footnote allows the exclusion "from consideration
distributors' prices which involve special discounts limited
to exclusive agents". In many cases man,acturers grant ex-
clusive territory to wholesalers to secure energetic sales pro-
motion, and the wholesaler benefits by having the field for
the particular manufacturer's product. There may be no special
price consideration in the arrangement, but only the mutual
advantage. It will be interesting to note the proposed changes
in the United States law which will bear watching with a view

. • to making representations before enactment by Congress.

Article 36 - Formalities connected with Importation and Mporta-
tion. This Art 1018 alzas at the reduction o the number or reds
and charges (other than import and export duties) imposed, and
their limitation to the approximate cost of services rendered,
in order that these may not represent an indirect protection to
domestic products or a'tazation on imports or exports for fiscal
purposes. The following items are specifically mentioned as
being included under the Article:

J
a ) Consular invoices and certificates
b) Quantitative restrictions
é) Licensing
d) Ezchange control
(e) Statistical services
(f) Documents, documentation and certification
jg Analysis and inspection
h^ Querantine, sanitation and fumigation

The Article prohibits the imposition of substantial
penalties for minor breaches of Customs regulations. No greater
penalty than necessary as a warning may be imposed for omissions
or errors in Customs documentation which are easily rectifiable .+$
and obviously without fraudulent intent, or as a result of gross
negligence.

The Geneva draft of this Article was adopted at Havana
without change in substance and with only a clarifying drafting
alteration in the first paragraph which amplifies "fees and
charges, other than duties" in the Geneva draft to "all fees
and charges of whatever character (other than import and export
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duties and other than taxes within the purview of 'Article 18)."
The one interpretative note to the Article in the Geneva draft
regarding fees and charges in use in connection with multiple
exchange rates was continued without change at Savana.

Canada is entirely Inn cent of exorbitant fees and
charges, or severe penalties for omissions in customs docu-
ments without fraudulent intent.

The benefit to Canadian exports is obvious and needs
no elaboration.

Article 57 - Marks of Origin. The requirement of mârking im-

ported goods with the country of origin may add a substantial
percentage to the cost of goods where the article is of low
unit value and is required to be.individually marked. Where
the marking requirement is of general application, with only
specific exceptions, doubt arises as to whettker an unspecified
article is susceptible to being marked, or without injury, or
whether marking of the inner, or perhaps the outer container,
would satisfy the requirements. This doubt could perhaps only
be clarified by a test importation. The added cost of marking
or the clarification of the necessity for, and the manner of,
marking niay be an effective ausiliary to tariff protection.

'By Article 57 Hem ors recognize that aifficulties
and inconveniences should be reduced to a stinimum, and to this
end agree to co-operate with each other and through the Orgaai-
zation towards the elimination nf unnecessary marking, and the
adoption of schedules of general aategories of goods, which
=r king operates to restrict trade disproportionately to any
purpose served. Fo discrimination as between countries may be
practices, requirements shall permit of marking without damaging

iaaterially reducing the value, .or unreasonably inc!^easinr^ the
cost of the lmported article. An Important provision is that
where administratively -praetieable, aarking may be affixed at
the time of importation, and -that as a$eneral rule; no special
duty or penalty shall be iposed Tor silure to mark prior to
importation unless subsequent marking is unreasonablv delayed,
or the omission was intentional, or the marking àsodptive.

'No changes were =a do in the Geneva draft at Havana
and no interpretative notes were appended at either eonferenee.

TJnder Canadian law the marking requirement is not
general, but the Governor In Council is empowered to order the
marking of specified goods. Such orders have been relatively
few and have been given the required publicity. The Canadian
law requires marking prior to importation, and failure involved
an additional duty of ten per cent, although marked subAequently
under customs supervision. This additional duty imposition
is repugnant to Article 37 and the Charter will require its
removal.

With thisezception the Charter provisions will
necessitate no changes in the Canadian marking law. on the
other hand, the required amelioT}at,loa of onerous require-
ments of other countries will, to some extent, lessen the
difficulties to Canadian 6zportars with which up to now they
h$ve had to contend.

Artielè 38 - Publication and Administration of Trade Regulations.
Article 38 provides for prompt and adequate publication or all
laws, judicial decisions and administrative ruling of general
application, pertaining to the classification or valuation of
products for customs purposes, or to rates of duty, taxes or
other charges, or to requirements, restrictions or prohibitions
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of imports or exports or on the transfer of payments there-
for, ar affecting their sale, distribution, transportation, 
insurance, warehousing, inspection, exhibition, processing, 
mixing or other use. No measure acre burdensome shall beccme 
effective until officially made public. 

The àrticle also provides that Members shall 
maintain or institute julicial, arbitral or administrative 
tribunals,'independent of the agencies entrusted with ad-
ministrative enforcement, for the prompt review and correction 
.of.administrative action relating to customs matters. Decisions 
shall be implemented and aavern the practice unless an appeal 
is lodged with a court or tribunal of superior jurisdiction.- 

Article 37 Wa3 not altered at the Havana Con-
ference. The Geneva draft had no-interpretative notes and 
none was added at Hevana. 

This Article imposes no obligations upon Canada 
not already complied with, and the general benefit to inter-
national trade needs no elaboration. 

Article 39 - Information, Statistics and Trade Terminology. 
Article 39 provides that -Members shall communicate to the 
Organization as promptly as possible and in as much detail as 
is practicable statistics of their external trade in goads, 
and statistics at_governmental revenue from import and export 
duties and other taxes onsoods moving in international trade, 
and insofar as readily ascertainable, of subsidy payments affect-
ing such trade. Insofar as.possible the statistics shall be 
related to tariff classifications and shall be in such form 
as to reveal the operation of any- restrictions an importation 
or-  exportation, which are based on or regulated in any manner 
by quantity or-value ar amounts of exchange made available. 

The information required to be furnished would 
appear to be such as is necessary for the Organization to 
perform its functions, and to make studies for improving the 
methods of collecting, an.alyzing and publishing economic statis-
tics, and promote international comparability. 

No changes from the Geneva draft were made at the 
Havana Conference. 

SECTION F - SPECIAL PROVISIONS  

Article 40 -'Emergency Action on Imports of 
Particular Products 

Article 41 - Consultation 
Article 42 - Territorial Application  of  Chapter IV 
Article 43 - Frontier Traffic 
Article 44 -  Customs  Unions and Free-Trade Areas 
Article 45 - General Exceptions to Chapter IV 

This Section of the Chapter on Ccamercial Policy 
is concerned with those  var ious  matters indicated above 
which do not prmperly fall within any of the other five 

- Sections of the Chapter. 

Article 40 - Emergency Action on Imports of Particular Products 
This Article recognizes the possibility that as a result of 
unforeseen developments and of the effect of the obligations 

. (such as the remaval of a quantitative restriction) incurred 
by a Member under or pursuant to this Chapter, including 
tariff concessions, any product might be imported into the 

71 



territory of a Hember in such relatively incrEasea quantities
and under such conditions that it may causa or threaten serious
injury to domestic producers or like or directly eompetitive
products. In such a case, a Member will be free in respect of
such product and to the extent and for such time as may be
necessary to prevent or remedy such injury, to disregard the
obligation in whole or in part or to withdraw or modify the
tariff concession.

The *emergency escape clause" may also be invoked
if conditions described above result from the reduction or
elimination of a mrirgin of preference. It, for example, Canadian
producers are threatened with serious injury as a result of
the elimination (or reductiôn) of a preference which Canada
enjoyed in the United F.ingdom prior to the Geneva negotiations,
then the United Kingdom is free, al Canada's request, to re-
establish the original margin of preference.

The text does not impose any limitâtion on the type
of emergency action which may be taken by a Member in the
circumstances described above. It would be possible for a
Member, for example, to impose a quantitative restriction on
imports of a particular product, if such a restriction were
in fact necessary to prevent or remedy serious injury to doaes-
tic producers in the face of increased imports, even though a
Q.R. had not been applied prior to the adoption of the obliga-
tions of the Charter. There would, mwever bave to be a
relationship of cause and effect between (al the lncrease in
imports resulting in injury, and (b) the obligations assumed
by ldeabers under Chupter IV. Furthermore, any suspension,
withdrawal or modification (under paragraphs 1(a), 1(b), and
6(b) must not discriminate against imports from any 2iember
country, aad 'such'action should avoid, to the fullest extent
possible, Snjury to other supplying Member nountries.

In all cases where a Member -considers it necessary
to take such emergency action it must give notice In writing
to the Organization and must afford other Members having a
substantial interest as esporters of the product concerned an
opportunity to consult. Such eaergency action, however, can
in circumstances of special emergency, be taken without prior
consultation "where delay would cause damage which it would
be difficult to repair". In such a.nase, consultation must
be affected immediately thereafter.

But even if agreement between the interested parties
in not reached, the country proposing to take action may never-
theless do so. Other affected 3►embers are then free, after
giving prior notice, to suspend the application to the trade
of the Member taking such action, of substantially equivalent
obligations or concessions or which the Organization does not
disapprove. As in the case of the Member taking the original
action, the affected Members can also act before giving notice
where *delay would cause damage difficult to repair".

lQothing in this Article requires Canada as a contract-
ing party to the General Agreement on Tariffs and Trade to consult
with or obtain agreement of Yembers who are not at that time
contracting parties eoncerning the withdrawal or modification

^. of concessions which Canada ade under the General Agreement.
Nor does this Article authorize a 3tember which is not a con-
tracting party to withdraw from or suspend obligations under
this Charter vis-a-vis Canada by reason of the withdrawal or
modification of such concessions made by Canada under the
General Agreement.
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This Article was taken without any substantive
^--__)change from the Geneva draft of the Charter. - Like so many

other Articles which have become to be accepted as standard
clauses and have been added to the "general provisions" of
most bilateral trhde agreements, this Article was, prior to
Geneva, finding tàvour as a standard clause. At Geneva, for
example, this clause was taken from the Geneva draft of the
Charter and included in the General Agreement on Tariffs and
Trade. Furthermore, under an Executive Order issued February
25,-1947, in connection with the Reciprocal Trade Agreement Act
of the United States, all future trade agreements entered into
by that country must contain such a clause.

Article 41 - Consultation. The Charter contains a great many
provi sions for co-operation and consultation , discussion and the
exchange of information, etc. This type of concerted action is
one of the basic objectives of the Charter.

Because the bulk of such consultation can normally be `. ^
expected to arise from matters arising out of the Commercial
Policy provisions of the Charter, it was considered advisable. to

C-3
provide ia Article 41 a specific over-all obligation on all 25em-Lem-
bars to "accord sympathetic consideration to and afford adequate
opportunity for consultation regarding representations which
may be made by any other Yember". ^ -^

Tt was decided at Havana to add to the matters specifi-
cally mentioned ia this Article, the question of "internal price
regulations" and that of "praetiees and regulations affecting ^
the freedom of transit". These additions and the interpr9tatioa

1,71given in the following paragraph were the only changes made from
the Geneva tezt.

Article 41 was interpreted to require liembers, sub-
to the exceptions (as those concerning national security)ject

specifically set forth in this Charter, to supply to other L;en
bers, upon request, such information as will enable a full and
fair appraisal of the matters whi ch are the subject of such con-

includiag the operation of sanitary laws and regula-sultation,
tions for the protection of human, animal or plant life or health,
and other matters affecting the application of Chapter IV.

It will be noted later in this report that Chapter VIII-
of Differences - imposes a specific obligation uponSettlement

Members to the effect that consultation will be resorted to in
all cases of disputes. In order to avoid unnecessary delay in
the settlement of differences, however, such consultation or dis-

as might have been carried on under Article 41, would becussion
considered as coasultation under Chapter VIII. '

Article 42 - Territorial Application of Chapter IV. This Article
provides t t the provisions Chapter JLY - omaercial Policy-
shall apply to tAe metropolitan customs territories of the àiem-
bers and to any other customs territories in respect of,which
the Charter has been accepted by the individual Uembers havisg
international responsibility for such customs territories. A
customs territory for purposes of Chapter IV means any territory
with respect to which separate tariffs or other regulations of
commerce are maintained for a substantial part of the trade of
such territory with other territories.

For purposes exclusively of the territorial application
of Chapter IV, each such customs territory shall be treated as
though it were a 3Sember. This fact does not, however, create any
rights or obligations as between two or more customs territories,
for ezample, Jamaica and Trinidad, in respect of which this °
Charter bas been accepted by a single Member, the United Kingdom.

73
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A distinction must be made bettieen  a  eseparete cus-
toms territory" (such as Southern Rhodesia) which may become 
a liber of the Organization under Article 71, and a customs 
territory (not "separate") which would be considered a Member 
excluaively for purposes of the territorial application of 
Chapter /V. 

Article 43 - Frontier Traffic.  This Article provides that the 
provisions of chapter IV shall not be construed to prevent 
advantages accorded by any Mem ber  to - adjacent countries in 
order to facilitate frontier traffic. This has been for many 
years a standard clause in most-favoured-nation treatment agree-
ments. Although not strictly defined, this exception is »sent 
to permit the continuance of border traffic, such as that between 
Gensva and the  Free Zones of IPre.nce. 

A second exception was added to this Article at HaVele 
in order to permit advantages accorded to the% trade of Trieste 
by countries (such as Italy) contiguous to that territory. Such 
advanteges however, must be granted subject to the terms of the 
Treaties soll  Peace arising out of the Second World War. 

• Article 44 - Customs Unions and Tree Trade Areas.  international 
trade agreements and conventions have traditionally recognized 

• customs unions as a permissible departure from the most-favoured- 
• nation principle. The Havane  Trade-Charter recognizes this 

principle, but goes considerably further in establishing that •  not only customs unions bit free trade areas, and interim arrange-
«rents leading to customs unions and free  trade areas, are to be 
recognized as permissible exceptions frcun the most-favoured- . 
nation principle. This article establishes the legal framework 
to which customs unions and free trade areas must conform in 
order to qualify as recognized exceptions under the Charter. 
In addition the Article provides far carefu.1 supervision and 
control by 

addition, 
 Orge.nization to avoid abuse and to guarantee - 

that such arrangements do not deteriorate into - new discrinina- - 
. 	 tory preferential regimes. The ne erl for careful supervision 

is particularly important since interim agreements leading to 
the fornation of customs unions end free trade ereas would a2.- 

.• 

	

	 most certainly involve new preferential arrangements of a 
temporary nature. 

• The  eamble t o the Article recognizes the principle 
• that voluntary integration between the economies of Idembers 

will lmove a beneficial -effect on world trade by increasing 
• the area of freedom of trade. /t warns, however, that the 

purpose of a customs union or free trade area should be to • 
facilitate the flow of tzede between participating countries 
and mot  to raise barriers against the trade of other liembers. 

Tormal definitions are established to describe the 
broad legal requirements of customs unions and free  trade areas. 

- 

	

	 4. customs union  Is described as the creation of a 
single customs territory to replace teo or mart separate cus- 
toms territories ao that;

• • 

- 	 (1) tariffs and other trade barriers are eliminated 
between participating countries on substantially 

• all the trade between them, or et  least on 
• • 

	

	 substantially all the trade between them in 
products originating In their territories. • 
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Restrictions permiited for balance
of payments reasons, and those per-
mitted uncier the general exceptions
contained in Article 45 ray be retained.
This definition would require the
elimination of almost all existing pre-
ferences accorded by a member of a cus-
toms union against other members of the
union. The concept "substantially all
the trade^ provides limited scope for
the retention of some such preferences.

(ii) tari ff s and other trade re gu lati ons im-
posed by each of the union members against
non-members of the 'union must be s ub-'
stantially uniform. Existing preferences
accorded by a customs union member against
non-union members may be retained as an
exception from the common tariPf require-
ment.

A free trade area is described as a group of two or
more customs territories n which tariffs and other trade
barriers are eliminsted on substantially all the trade in
products originating in their territories. Restrictions per-
mitted for balance of payments reasons and those permitted
under the general-ezceptions contained in Article 45 may be
retained.. This definition would require the elimination of al-
most all existing preferences accorded by members of the free
trade area against other members of the area. The concept "sub-
stantially all the trade" provides limited scope for the retention
of some such preferences.

Yembers of the free trade area may retain their oxn in-
dependent tariffs against mn-area me,mbers, including existing
preferences accorded by a free trade area member against non-
area members.

. The formation of a customs union or a free trade area,
or interim agreements leading to their formation, are perraitted,
providing the fo]losing conditions are met.

1. In the case of a customs union, or an interim
arrangement leading to a customs union, the -
common tariff and•regulations of commerce im-
posed ageinst non-participating members must
not be more restrictive on the whDle than the
barriers that prevailed before the customs
union or interim agreement.

2. In the case of a free trade area, or interim
arrangement leading to a free trade area, the
tariffs and regulations of commerce imposed by
each of the constituent territories against ,,
non-participating members must not be more res-
trictive than the barriers that prevailed before
the free trade area as interim agreement.

3. An interim agreement leading to a customs union
or free trade area must have a definite plan and
schedule calling fbr completion of the customs
union or free trade area within a reasonable
period of time.

A Hember desiring to enter into a customs union, free
trade area, or interim agreement leading to such integration,
must notify the Organization and provide all the necessary in-
formation concerning the plan. The Organization may require
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modification of the plan to easurr that the 'conditions stipu-
lated above are met. Any subsequent change in the plan is
subject to the same eooditions of review and possible modifi-
cation by the Organization. Members may not proceed with
their proposed plans unless the recomc►endctions of the Organi-
zation are iac orp ora te d into the plan.

A final paragraph provides that a two-thirds ma jority
of Members present and votine may permit a proposed arrange-
meat'leading to the formation of a customs union or free trade
area, even though such proposals do not conform strictly with
the requirements of the Article. The main purpose of this
clause is to pexmit, in exceptional circumstances, a customs
union or free trade area between Members of the Organization
and non-Ltenbers. .

The main substantial changes introduced at the Havana
Conference were: ►

1. The introduction of the concept of free -trade
arQha.

2. An entirely new treatment of the relationship
between existing preferences and a customs union
or free trade area.

A free trade area may be regarded as an imperfect
form of customs union. In the past it has been treated as a
possible stage on the road to a?ull-blown customs union, but
,was not accepted as a final form of tariff integrEtion, per-
mitting departure from the :most-favoured-netion principle.

The Introduction of-the concept of free trade areas
as a now exception Sram the zost-favoured-nation principle
must be viewed as part of a compromise on the closely related
problem of new preferential arrangements. The Middle Eastern
and Central American states represented at Havana pressed for
the right to enter into new preferential nrrangements in order
to 'create a sufficieatly broad market aecessary for economic
development and diversification. 'When it was suggested that
the -1brmation of a customs union would be a more satisfactory
method of auhietiag -tàis par pose, tàese countries indicated •
that their political and economic institutions would not per-
mit the formation of a full customs union which was required
by the terms of the Geneva 3rovisions. The introduction of the
more flexible concept or "free trade erea" satisfied these
objections, and in this way facilitated the reaching of general
agreement on the f'airly TAgorous requirements of the provisions
dealing with new preferential arrangements for economic develop-
ment.

The new and expanded treatment of the question of
existing preferences was introduced because of the growing
interest in a possible $tiropean Customs Union to which the
'United Kingdom may be a party. One of the vital considerations
in the prospects for a European Customs 'Union which included
the United Kingdom is how to reooncile it with the British
Preferential Systemf It was 2'ound that the cursory treatment
of this problem in the Geneva draft was incomplete and quite
impractical from the point of view of the United Kingdom and
some Commonwealth countries. The 'United Kingdom Delegation
introduced a proposal which would enable countries which parti-
cipated in a preferential system to carry their preferences
intact into a customs union. The United States Delegation
opposed this proposal, indicating that while it was prepared



r 
H1- 11 

C-1 
E-1 

1-1 

MBMNRWM 

-38- 

to accord preferences against ron-members of the union it 
could not accept any deviation from the provision requiring 
the elimination of tariff barriers on substantially all the 
trade between mbers of the union except within the limits 
laid down by the term "substantially". The compromise even-
tually reached incorporated this approach. 

" The Canadian Delegation pursued the line that 
although it was not Canada's policy to eater into customs 
unions or free trade areas, such integrating arrangements 
should be encouraged if they contribute to economic recovery 
and broaden the area of - unrestricted trade. In line with 
this approach the Canadian Delegation made every effort to 
provide for close control and scrutiny by the Organization to 
ensure that interim.arrangements, customs unions or free trade 
areas would not degenerate into techniques for increasing trade 
barriers against non-mambers of the union, or into new long-
term preferential arrangements,. 

On the question of the relationship between exist-
ing preferences and customs unions, the Canadien  Delegation 
sought to avoid giving the impression that it would allow its 
preferences to be an obstacle in the formation of a European 
Customs Union. The Anstrallan and New Zealand delegations 
showed almost open hostility to a European Customs Union which 
would impair in anyway their preferential position in the 
United EIngdommarket. They opposed the Charter provisions 
on the grounds that they-would require the elimination of 
most of their preferences, accorded by the United Kingdom 
-against members of the customs union, without adequate provi-
sion for compensation. Since the definition of a customs 
union requires the elimination of certain preferences this • 
would automatically reduce their bargaining value in negotia-
tions for their elimination. This point of view was clearly 
sumed up in the following remark,  "Who  will pay for a horse 
that is about to die?". 

There can be no question that the formation of a 
European Customs Union which included the United Kingdomwould 
impair the value of some Canadian preferences in the United 
Kingdom market. To some extent such loss would be compensated 
for by tariff reductions pursuant to the negotiations called 
for in the elimination of existing-  preferences.. In a more 
intangible way Canada would derive long-terza  benefits .from 
the general economic recovery in Europe which economic integration 
would make possible. The Canadian Delegation at the Havana Con-
ference looked at  Canadien  interests in terms of the broad 
effects which a customa union would have on the economic 
strength Of Western Europe rather than on the loss of some pre-
ferences in the United Kingdom market. 

Article 45 - General Exceptions to Chapter IV.  This Article 
lista in two groups measures whiCh a Member may enforce or 
adopt which would not be subject to any of the provisions or 
Chapter IV. It Should be noted that these measures  are  ex.- 
cepted fromithe provisions of Chapter IV only. Moreover, none 
of these exceptions may be used in a manner which would con-
stitute a means of arbitmary or unjustifiable discrimination 
between Members,or a disguised restriction on international 
trade. 

The first group of exceptions reproduces the standard 
exception clauses existing in most bilateral trade agreements, 
such as measures necessary to protect public morals; human, 
animal or plant life or health; national treasures of artistic, 
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historical or archaeolegical value; measures relating to the
importation or ezportai,ion of gold eir silver; to the products
of pri son labour ; to the conservation of ezhESusti ble natural
resources (if such measures are made effective in conjunction
with restrictions on doaestic production or consumption);
measures necessary to the enforeement of laws and regulations
relating to public safet,y inaluding the concept of public
order, and of laws or regulations which are not inconsistent
with the provisions of this Chapter, such as those relating to
customs enforcement hnd to the protection of paténts, trade-
ne.rks and copyrights, and the prevention of deceptive prae-
tices. This group of exceptions also includes metsures taken
in pursuance of interbrovernmenta-l eommodity agreements con-
cluded in accordance with the provisions of Chapter VI or in
pursuance of any intergovernmental agreement which relates
solely to the conservation of fishery resources, etc., -and
measures which involve restrictions on exports of domestic
materials necessary to assure essential quantities of such
materials to a domestic processing industry during periods
when the domestic price of such materials in held below the
world price as part of a gpvernment stabilization I plan. 2lor-
mally export restrictions would be prohibited under the pro-
'visions of Article 20, paragre ph 1.

There were only two additions =do to the (ienevn drLft
in this group, namely, the exception relating to public safety,
-and that relating to conservation of tlshery resources, etc.

The second group of exceptions is intended to apply
only during a 'transitional period, the-duration of which will
be fixed by the Conference of the Organization. The Geneva
tezt In this connection provided that such measures, -as are
instituted or maintained end which are inconsistent with the
other provisions of this Chapter, were to be removed by
aaauary 1, 1951. The deletion of a specific date Is the only
substantive change which was made in this group of exceptions.
In prectice it Is not a serious broadening of the exceptions
since (a) it is unlikely that the Charter will oome into force
before late 1949 and (b) the Geneva text permitted the defer-
ment of' the date of January 1, 1951, with the concurrence of
the Organiz at ion.

The exceptions uader this group are grouped into three
sub-paragraphs as Sollows:

(i) masures essential to the acquisition or
distribution of products in general or
local short supply;

(ii) measures essential to the control of
prices by a 3dember country experiencing
shortages subsequent to the Second World
Mar; or

(iii) essentidl to the orderly liquidation
after consultation with other interested
Yembers of temporary surpluses of stock
owned or controlled by the government of
any yerber country, or of industries
developed in any 3[ember country owing to
the exigencies of the Second World War
which it would be uneconomic to maintain
in normal conditions.
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Although this Article was the subject of lengthy de-

bate at Havana, attempts to add to these recognized exceptions
were successfully opposed with the result that the Geneva
text was not changed to any serious degree.

It will be noted that Chapter VIII of the Charter,
which provides for the settlement of differences, authorizes
a L'ember, claiming the nullification or impairment of a bene-
fit, to complain to another liember even though this action is
not inconsistent with the provisions of the Charter. , One of
the cases which this particular provision covers is the abuse
by any 2desber of the exceptions which this Article specifies.
Canada could, for example, caciplain to the United States on
the basis of nullification or impairment of a benefit accruing
to it under the Charter as a result of United States measures
taken in relation to that country•s copyright laws which would
act as "a disguis ed restriction on international trade". Canada
could lodge such a complaint which, in the event of non-agree-
ment, would go to the Organization even though the United States
were applying "measures necessary t o secure compliance with its
copyright laws" (sub-paragraph l(a)(v)) and even though such
measures as the United States are applying are not inconsistent
with the provisions of Chapter IV. If agreement were not reached
by the two.c ountries eone erned, the case would then go before
the Szecutive Board aad/or the Conférence and both parties
would be bound by whatever ruling was given.
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GenOVe, August 16, 1948 

With reference to my despatch No. 165 of 

July 13, attached is the third section of Part II 

of the Report of the Canadian Delegation to the 

U.N. Conference on Trade end Zàployment at Havana. 

The fourth and last section of Part II will be 

sent on to yriu as soon ea it can be typed. 

L.D. Wiigress 
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Article 46 - Geffiral Policy towards Restrictive
Business Practices

Article 4 i Consultation Procedure
Article 4^ - Investigation Procedure
Article 49 - studies relating to Restrictive Business

Practices
Article 30 - Obligations of 34embers
Article 51 - Co-operative Remedial Arrangements
Article 32 - Domestic Measures against Restrictive

. Business Practices
Article 53 - Special Procedures with respect to

Services
Article 54 - Interpretation and Definition

.. Axti cle 46 - General Policv towards Restrictive Business
^ t s.

Measures to ass^the expansion of world trade and
eaploynent would be incomplete if confined to restrictions

expansion of production ortrade; and (2) id2ich, as set rorth

or oustomers, fixing sales or purchase quotas, esaluding enter-

imposed by go4eraments alone. Otherwise the ettects of the
removal of government restrictions such as tariffs and trade
quotas, might be more or less nu1142i6d by restrictions in the
way of private agreements imposed by cocmmercial enterprises.
9Clesrly", as the original United States -United Singaom Proposals
poiated out,••it trade 4s, to lncrease as a result of the
lightening of governm.ent restrictions, the goveraments concerned
-must make sure that it is not iestrained by private cambiaetioas.^
Chapter V of the Charter contains the principal measures to
prevent commercial eaterprises from isngaging in practioes which
would have ha=:f ul v2lects on international trade.

Article 46 establishes the general -poliey towards
restrictive business practiAes, including the conditions under
which such practioes may be. subject to Investigation by the -
Orgaaizatfon and the àetinition eS restrictive business prac-
tices.

Bection 1 aT Article 46 reads:

'01. 3ach Member ahall take appropriate measures
• and shall co-operate with the Organization to preTent,
on the part of private or public e-ercialenterprises,
business practioes s2'teoting international trade which
restrain eompetition, limit access to markets, or foster
sionopolistic control,,whenever such practioes have harm-
tul affects on the expansion of production or trade and
interiere with the achievement of any of the other objee-
tiTes set forth In Article l.•

The business practiges ^hich shall be subject to
investigatian are those (1! which have 4affitu1 effects on the

^ in Section 2, are engaged.in by one or more private.or public
^. 1 eomLercial enterprises possessing effective control of trade

^. S^nve
the

at
^geations t^ll be

affected
mde ^only on the r basis or t eomplaiau^

to the Organization.

. The types of praetiee subject tp investigation are
further dascribed, in Section 3 as (p1 fixing prices, te=s
or conditions of purchase or saie. (b) allocating of markets

/V=ises
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prises r^ any market or field of business activity, tc) dis-
crimiaating against particular enterprises, (d) limiting pro-
duction or fixing production Quotas, (e) preventing by agree-
ment the development or . application of technology or invention,

(f) exteb
^gtth

use
eirf proper li^itspandnigi any similar orcopyrights beyond

practices which tbe Organization may declare by a two-thisds
rsa„jarity vote to be restrictive business practices.

Article 4- Consultation ce . Under Article 47 any
riftich cons=ers that its interests are or are about to

be detrimeatally affected by the existence of a restrictive
business practice may seek a remedy by direct consultation
with otber Members or may request the Organization to arrange
for such consultation. In the case of complaints against a-

public cacmercisl enterprise wàich is not a party to any com-
biaation or agremant an affected Ymber is required to

attempt to reach h ^^^^ consultation ^fore requesting

the Orgaaiza

lrticle 48 - Investigation procedure. The procedtae for the
initiation and oonduct or investigations is provided in Article

48. AMember nay present a wiitten complaint to the Organi-
zation on its oxa behalf or on behalf of any nftected person,
enterprise or argaaization within the Yemberts jnrisdiction.
Such complaints shall give substantial indication of the nature
and haffiul efYects of the practice. The Organization shall
decide, after securing sach.suppl.emeatarp information as it
may deem necessary, uhether an investigation ia justified.

If•the Organization decides that an investigation is
Sustified, all Members are to be iatoaaed of the complaint,
and. the Organization may seek relevant infomaatioa from any
Member. The Organization is authorized to conduct ^ arrange
for hearings, at. vhich any Member and any_persoa,
or organization on whose behalf the complaint has been made,
as we11 as commercial eaterprisea alleged to have engaged in
the practice complained of, must be afforded_reasonable oppor-
tunity to be heard.

It in then for the Organization to make its decision
and to iafosm the Members of the decision and the reasons there-

for. If it in en adverse decision the Organization will request
the Members concerned to take every possible remedial action
and it may also recoffiend remedial measures to be carried out
in accordance with the respective laws and procedures of the
Members concerned. As soon as possible after the close of its
proceedings in each case the Organization must make public a
report showing fully the decisions reached, the reasons there-
for and any remedial measures reoommended.

The Orgaaizatioa is empowered also to folloar up any
parti ailar case by requestiag Members to report fully on the
remedial action teken. The Members and the public mnst be
info=ed of any such remedial action.

Confidential - infoffiation furnished by. a Heaber,
ehich if disclosed would substantially damage the legitimate

business interests of a oommeroial enterprise, shall not be

disclosed if the Member so requeats.

Article 49 - stu es e t n to Restrictive B
ess Practices.

prmisfon is made ic 9 for the ganization to con uct

studies, either on its own initiative or at the requsmmt^ any
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Member or of any organ of the 'United Nations or of any other
intergovernmental orgaaization, concerning the general as-
pects of restrictive business practices affecting international
trade, conventions, laws and procedures relevant thereto and
the registration of restrictive business agreements and other

• arrangements a2Yecting international trade. The Organization
is authorized to re quest information from Members and to arrange
for conferences of Members to discuss any matters relating to
restrictive business practices and to make reooi=endations to
Members in regard to such eonv'entions, laws and prooedures as
are relevant to their obligations under this Chapter.

. Article 50 -Obligations of Memb`ers. Article 30 deals with the
obligations of mbers to prevent restrictive business prao-

zation infoffied•of participation in such ao-operative action and
practices having harmtul eftects. Yembers are to ieep the Organi-
dfective eny remedial masures to prevent restrictive business
vides that àLambers mq oo-operate with eac o er to make more
llrt c 51 Co-o r ve Remedial 1rr t Article 51 pro-

essential.

tioes having harmtul off sets. jach Amber agrees to t=e all
possible measures by legislation or olh=; se, in accordance
with its constitution or system of law and economic organiza-
tion, to ensure, within its jurisdietion, that private and
public eoamereial enterprises do not engage in such practioes.
Bach idamber smdertekes, -mong other things:

(a) to nalfle adequate arrangements for -presenting oom-
plaints, conducting investigations, and preparing
iafoxmation and reports requested by the Organiza-
tion;

(b) to take ?u1l account of each iequest, decision and
recoumenàation or the Organization under Article 48
and, In accordance with its constitution or system
of law and seonomic organization, take In the parti-
'0ular case the action it considers appropriate;

(c) to report Sully any action taken, independently or
In concert with other Members to comply with Ze-
quests and carry out ieoo-enSations of the Organi-
zation and, when no action is taken to inform the
Organization of the reasons and to Aisouss the matter
If so requested;

(d) to take part in consultations end coaf erenoes pro-
vided for in this Cha,pter at the request or the Organi-
zation.

:hile each Member is obliged under Section 3 of Article
30 to farn.ish as promptly and fully as possible, information '
requested by the Organization in connection with an investigation
or study, a Member mey, on due notice, withhold infoimation vhich
it considers not essential to the conduct of the inquiry and
which, if disclosed, would substantially damage the legitimate
business interests of,* commercial enterprise. In such cir-
oumstanoes the Member shall indioate tbe general character of
the information withheld and the reason why it considers it not

of the masures takea.

a t s. tiele 52 makes clear that n Aiember In not restrieted
8 str ct e'Bu essArt4c3.@, - Dome t e Y es astainst

any may by the provisions of the Chapter in the anfaroement
/oL its
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of its awn lams against nmnopolies or restraint of trade. 

Article 53 - Seecial Piocedures with_respect to Services.  Article 53 
establishes special  pro cedures  to deal with complaints of restric-
tive business practices affecting services. Recognition is given 
to  the  fact that certain services, such as transportation tele- 	. 
cammunications .insurance and the commercial services of 

transportation, 

are substantial elements of international trade and that restric-
tive business practices in relation to them may have harmful 
effects slar to those indicated in Article 46. When a  lien-
ber considers that its interests - are seriously prejudiced by 
restrictive business practices in conneotion with a service it 
may make writtea representation to the /Semler or Members within 
whose jurisdiction the commercial enterprises engaging in such 
practices are operating and seek by mutual consultationto secure 
a satisfactory solution. If a satisfactory adjustment cannot be 
reached in this way the natter  may be referred to the Organization, 
wtich will transfer the complaint to the appropriate intergovern-
umntal organization, mtere one exists, with such observations as 
the Organization may wish to make. If no saàh intergovernmental 
organization  exista thé Organization, if requested by Members, 
may make recommendations for an international agreement to remedy 
the particular situation in OD far as it camas mithin the scope 
of the Charter.. 

Article 53 also makes provision for co-operation between 
the Organization and other intergovernmental agencies in dealing 
with or studying restrictive business practices affecting any 
field coming within the scope of the Charter. 

Article 54 - Interpretation and Definition.  Under- Article 54 the 
provisions relating to restrictive business practices are not 
to be construed so as to prevent the adoption and enfcmcement of 
any measures specifically permitted under other Chapters of the • 
Charter, for exanple, the measures pemmitted with respect to inter-
governmental commodity agreements. The Organization may, homever, 
make recommendations to Members or to any appropriate intergovern-
mental organization concerning any features of measures which 
may have the effect indicated in paragraph 1 of Article 46. 

It is provided that the term "business practice" is not 
to be construed so as to include an individual contract, provided 
that such contract is not used to restrain competition, limit 
access to markets or foster monopolistic control. 

"Public commercial enterprises" are defined as (a) agencies 
of gcmermaants in SD far as they are engaged in trade and (b) trading 
enterprises mainly or wholly omned by public authority-where the 
Member concerned declares that for the purpose of the Chapter it . 
has effective control over or assumes responsibility for the enter- • 
prises. 

General Sauarks reeardine Charter 'e. 
- 	• 	• 	• 	- 	•-- 

In spite of the variety- of- economic systems represented 
at the several stages of the Conference, and wide divergences of 
government attitudes toward the whole question of nmnopoly, dis-
cussions were amicable throughout and general agreement was reached 
without sacrifice or essential principles. 

The provisions of Chapter V in the Havana Charter are 
substantially 8514.41%vr  to the Geneva text, although strenuous 

/efforts 
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efforts were made by aome delegations to have the measures narrowed
in soce respects, and by others to have them widened. The subjects
^Whieh gave rise to most epate were: (1) inclusion of public
commercial enterprises; ^27 inclusion of shipping and other
services; ( 3) power os the Organization to make decisions";.

of )Chapter Q
provisio

n should
for

be ^ exhausted
action ;

before reco)iase t to r the
the

p cedurerss

of Chapter 4III.
erciel enternriees. Be-1, Inclusion of rub ic eo=

presentatives of some countries, particularly those in xhieh
state trading is engeged in to a substantial extent, tontended
that public commercial enterprises should not be subject to

ization
might
investigatio

n n the s
the
overei^ty of ltembers rArticlt46,chor:ever^,se

as finally drafted, makes clear distinction between the state
acting in a legislative or executive capacity and the state
pursuing the activities of a business enterprise. The text
agreed upon is designed to bring within the freasvork or the
Chapter the business practices of public comarcial enterprises
insofar as they may harmt'u11y affect international trade. Special
provision was made however, that eoaplaints against a public
enterprise acting Independently of-any other enterprise can be
•gresented only after an attempt bas been made to reach a satis-
factory conclusion by consultation with the luex:bers concerned.

2. Inclusion of shipnt.,g .^r,a_ ether services. In the

original àrafLô the harter prepare by the unitea States in

194b it was proposed that the undertakings in Chapter V should
mot apply to 'agreements or understandings comcerriingrailRay
transportation, aviation shipping and telcommunication ser-
^ices .=t was felt that all anch services were affected by
special considerations and would normally come within the
jurisdiction of specialized Sntergovernnental agencies. At
the London Session of the Preparatory Cocmittee strong represen-
tations were made by several delegations that their interests
were detrimentally affected by inteinational agreements re-
lating to services and that specialized agencieswere non-
existent in some fields and provided inadequate protection in
others. It was decided at Z+ondon that the Chapter should not
apply to services, but at Gsneva a oomprcmise was reached by
providing for spegial Trooedure with respect to complaints re-
garding services (seeAxticle 53)•

3. Power of the Oraanization to make 'decisions°. In
every draft of -^hs Charter -provision -had been made for the
Organization (1! to decide ^ether an investigation is justified;
and (2), after the investigation is completed, to decide iihether
the practices in question are of the type and have the harmful
effects described in the basic article (Article 46) of the
Chapter. The desirability of empowering the Organization to
make such decisions was not questioned until objection was
raised by one of the Zatin-American delegations at 8avana.
They did not feel that ajsovereiga state should be required to
accept a'decision" of the Organization that certain practices
had harmful effects and to tnke-any remedial notion suggested
by-tbe Organizatian. They considered that the wor d'decision'

. implied something in the nature of a judicial finding ithich
would have a binding effect on a Member. It was pointed out
that no such biading effect was intended that in Paragraph 4.
of Article 30 defining Membera' obligations, each Member under-
takes merely to take full account of each request, decision
and reeosmendation of the Organization and to take the action
it oonsiders 4ppropriate 'having re ard to its obligations under

^this Che,pter".
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this Chaptere It is clear from Paragraph 3 of Article 50 that 
a Member is f;ee-to decide against any action but in such an 
event the Member undertakes to infomm the Orenization why no 
action has been taken. The natter was resolved by the inalusion 
in Article 54 of a statement indicating-,that such ndecisionu  did 
not impose or imply an obligation on the Metbers to accept them; _ 
the  te  rm means only that the Organization has come to its con-
clusion on the point. 

4 ,.  Preventive action with respect to 'practices 
bave u 	There mas considerable - 

debate both at  London- smd -GCnevi.iiCot--the inclusion of this 
provision. Those opposed to its inclusion contended that the 
Organization should not °anima practices which merely showed 
possibilities of harmful effects. It was pointed out that the 
provision umuld apply only where there appeared to be strong 
probabilities of damage and that it was desirable, wherever. 
possible, to prevent immlinent damage as well as to stop prac-
tices which had already pro:Weed harmful effects. The decision 
at Geneva to retain this provision was confirmed at Havana 
after anly slight discussion. 

3. Reistration of eereements.  Several delegations 
pressed strongly  for 	compulsory registration with the • 
Organization of all international agreements relating to res-
trictive business practines. One saggestionleut made that if 
any such agreement were not so registered the business prac-
tices agreed npon would be presumed to have harmful effects. 
Objection was raised that registration might be regarded as 
tantamount te a licence, that the volume of registered agree-
ments would require the - setting up of a very large staff of 
experts, and that the Organization would be interested in only 
a very few of the agreements. It was finally agreed by the 
Preparatory Cammittee that the registration of restrictive 
business practices should be specifically referred to in 
Article 49 and be made the subject of further study by the 
Organization.- 

. 6. Recourse of Members to Procedures of Chapter VI/I  
• before exhaustinc.Procedures of-Chanter V.  -The - 
questions involved-and  the -conclusion  reached in-this-matter • 
are dealt with in the section of this report relating to Chap-
ter VIII. 

III 

Conclusions 	 . 
f' 

The tes of Chapter  T of the Havana Charterlare along 
the lines which the Canadian Melegation has consistently ad-
vacated at the preparatory - meetings end at the Havana Conference. -  
In general, the provisions relating to restrictive business 
practices are similar in character to the principles embodied in 
Canadian legislation such as the Combines Investigation Act 
and Section 498 of the Criminal Code. The recomendations made 
in the report «Canada and International Cartels'  as a basis 	- 
for public policy in dealing with private international trade 
arrancements have much in common with the final results achieved 
at Havana. In referring to the proposals for an International - 
Trade Organization in the Rouse of Commons on July 2, 1946, 
Bt. gel,  Louis  S. St. Laurent said: 

• it is hoped the governments participating in 
conference would agree upon temms to eliminate 

/these 
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these international cartels or to oontml them
in such a manner as to prevent their harmful
effects upon the eoonomies of the participating
nations'.

The language of paragraph 1 of Article 46 of the Ha4ana Charter
closely parallels this statament.

Under Chapter 4 the obligations of Members are of two
in classes, those relating to investigations of restrictive

business practices and those relating to remedial measures.
With respect to the responsibilities tftiAh Canada would have
te aas-e in meeting any requests of the 0rganization tbr
information no particular difficulties ahould arise. The
authority of the Canadian C•overament to conduct enquiries would
appear sufficient to deal with any requests tüiah night be

made.

The type of remedial action which a Member wouldidés
is leSt to its oRn decision. paragraph 4 of Article 30 provides
ASach Member ahall.... take in the particular case the action it
considers appropriate having regard to its obligations nuder

= this Chapter". paragrap h 1 of the sema article establishes
the obligation of each ]6ember to •take all possible measures

by legislation or otbereise in accordance with its constitution

• or system of laR and soonom^c nrganizatioa, to ensure, sdthin
its jurisdiction, that private and public commercial enterprises
do not engage 3a restrictive business practices ha4ing harm-
Sul effects. 3n-any particular case the Rrganization may re-
sommead renedial measiaea to a Yamber to be carried out in

•, aecordance with national la*s and prooedises (paragraph 7,
lrtiele 48). At the outset it would not appear neeeasary for
any now legislation to be enacted to permit Canada to fulfill
obligations under Chapter T of the Charter. Canada already
possesses a substantial bo^ of la* designed to prevent undue
restraiat of trade and the aaadian Parliament has wide powers

^ r bber oottee tea ootton beef riee, timber and tiao

to control its taade with Soreign eountries. The oonstituti
division of powers between the federal authority end the pro-
vinces might give rise to some problems in the event that se-
eomaandations were made for specific rsgulatory action, but it
would be a matter for Canada to decide in each case ehethar such
neasnres could be appropriately taken. 7b:perienee might show
the need for revision of criminal law or other federal legis-
lation to Smplersent recommendations of the Organization with
respect to restrictive business practioes. Snstead of attempt-
ing to anticipate the nature of amendments that might be required
it would appear desirable to swait the results of investigations
and studies of such matters by the new Grganization.

CHOPM 4I - II1TZR-GO4ZMDCçN= COM ►ODITY
OGE^TTS

As sarly as 1902 an Inter-governmental sugar a e^ nt

eras sigaed in Brussels by go^eramats or a nsmber or
eountries. In the interrwar years agreements were mtered into

Most of these agreements were drnwm up by producing and
exporting countries in an eadeaTOur to overeome f ulties

arising tt^ the accumulation of surpluses. The approach as
to these -agreements lacked uniSormitp. There was no systematic
treatment and no related action with respect to these agreements.
The majority did not provide for representation on the oontrolling
bodies by importing am aonaming oouatries, Atring the ^rar es-

per ence
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parlance vas gained in the international management of a great 
=may commodities. This experience has been drawn'upon in fraaing 
the provisions relating to commodity agreements in the Charter. 

The Charter recognizes that problems connected with 
primary oammodities are of a special mature mhich do not apply 
to manufactured goods. It provides a systematic approacb.to the 
solution of suah problems. There is to be careful examination 
of all aspects of a commodity problem and such examination is to 
be conducted an a wide basis with adequate representation of both 
producing and sonsumang interests. 

The steps leading to acpagreement which regulates price 
or involves restrictions on production or trade are, firstly, 
the formal request ta the Organization by interested Members 
far an agreement. Secondly, the examinatton by a study group. 
Thirdly, the consensus of opinion avangMemlers substantially 
interested - that an international agreement is desirable to 
deal with the commodity situation. Fourthly, the approval 
by a commodityconterence. Finally, the establishment of a 
commodity council to administertbs  agreement. 

Such agreements may aim to stabilize the prices of 
primary commodities at levels mtich are fair to consumers and 
provide a reasanable return to producers. Provision is made 
for co-ordinating the activities of various international 
bodies concerned with cozzaodity matters and to insure that 
countries do not make arrangements to Improve their oun  in- 

dividual position at the expanse at others« 

There mas no susbtantial change in the Geneva draft at 
Havana« Some countries telt that because producers had more . 
at stake when commodity prices - fall, the provisions of the 
Chapter should be so framed as to place exporting countries 
in a more favourable bargaining position in international trade. 
They regarded co-ordinated control of the flow of commodities 
by producing countries as the best means of controlling specu-
lation in outside markets. These views were not upheld by the 
majority of countries etose spokeazen felt that a balance 
should be maintained between producing and consuming interests. 
The principle of bringing all buyers and sellers together on 
equal terms to discuss their problems and endeavour to work out 
a mutually satisfactary agreement redeived  major support. It 
was generally felt that the larger the number of countries 
which could came to agreement, the greater the chance of success 
in attaining the objectives of equitable and stable prices and 
an expanding market. 

SECTION A - INTRODUCTOWT CONSIDERATIONS  
. 	 • 

Artiele 55 - Elffioulties Relating to Primary Commoditjes.  This 
article sets out the nature of special difficulties relating to 
primary products and recognizes that such difficulties may at 
times necessitate special treatment of the international trade 
in such oommodities through inter-governmental agreement. 

Article 56 - Prtmarv ed Related Commodities.  A nprinary commo-
dite is defined in this Article in such amanner as to mean 
that-butter, canned fish and lumber might be regarded as primary 
commodities for the purpose - of bringing them within the scope  of 
a commodity control agreement. It is also recognized that it 
would be unworkable to have an agreement for mheat and not for 
mteat flour, or an agreement for natural rubber which did not 
at the sane time apply to the synthetic product. la  to other 
related products, it becomes a matter of agreement among Mom- 

- 	/bers 
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bers substantially interested, and is then subject to orgeniza-
tional esppro4al as to whether the oomnodity is in burdensome
surplus supply. Representatives at Savana were in general agree-
ment however that 'machinery' would not oome under the seope
nd tEs.Artioie, but "steel" might be appropriately included
as a related o-odity for inter-governmental treatmeat under
a ocmmodity control agreement.

Article 57 - Obieetives of Inter Aoverapental Coty AZree-
iments. The onSerenee agree i t ter-governmentai oommocuLy
agreements are appropriate to achieve a number of objectives.
/mong these were included (a).adjustment between production and
eonsumption,odien normal market forces bog down , (b) a tretme-
wo k for correcting un-ecanomic use of resources and manpower,
(cf to stabilize prices and (dito develop natural resources
of the world and protect them trom unnecessary ezhaustion.
The last objective is appropriate in the case of international
action applying to fishing and tihaling operations.

Zn general, oommodity agreements in the past have paid
little attention to expansionist aeasures. -In accordaace with
the objectives of the 7ood and Agriculture Organization 3nter-
governnental agreements may be concluded with the object of
ezpanding production If this can be âocomplished with advantages

; f to oonsuzaers and proàueers. In certain cases the agreement
may provide for the distribution of basic loods at special
prices. The CoaSerenoe also reoogaized that international
action should be taken to assure the 'quitable distribution
of foods or Taw raterials in short supply.

The International lbeat Agreement WtLich Teoogaizes
anezisting shortage and a possible aerious surplus takes
account of both situations in Its objective of assuring supplies
of wheat to Smporting countries and markets to exporting coun-
tries at equitable and stable prices.

83CTION B - CC1=DITY
JLGEEMM;TS ^l GWEF?.AL

Article 56 - Cc=oditv Studies. Any Rmmber on its onm initiative
may ask the Organization to aake a study of a particular oonmoditys
such a Member may be Snterested as a consumer or as a produeer,
or the Member may be laainly interested in the trading aspects
of the e-odity. The 3nember does not have to wait until actual
difficulties are experienced but, as in the case of the present
Wheat Agreement, may ask that steps be taken to forestall sur-
plus ditticulties.

The Organization may decide that the case put up by
the applicant in not strong enough or that there is not sufficient
interest indieated by=other Members to warrant further aetion.
On the other hand, the Organization may decide that a study
should be made of the situation. If so, it must promptly in-
vite all 3[embers to appoint a representative to the study group.
Zach 3ember can decide for itself ihether or not it Is Snter-
eated in participating in the study. 8ince certain non-Mambers
may have a substantial interest in the international trade or
the particular oormodity they my also be in4ited,but this
1s optional on the part of the Organization.

The job of the study group is to investigate the pro-
duction, consumption and trade in the oo=dity and report
fully to their respective go'ernments and to the Orgariization.
The study group will also aake r!oo=aendations on /o best to
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deal with special difficulties which exist or are expected 
to arise. 

Article 59 - Commodity Conferences.  Although any interested 
kembers may ask the Organization to make a stwly or a commodity 
difficulty, the Organization is required to call a conference 
only when the request camas from Members whose interests re-
present a significant part of umrld trade in the commodity. 
'Normally, however, the calling of a conference will result from 
a recommendation by a study group. Any Member may attend the 
conference and non-Members may also be invited. 

The principle folluered. In the Charter is that a 
commodity agreenent is strengthened by wide participation and 
that it should include not only the main producers but cil  coun-
tries whiah have an interest in the production, consumption 
and trade in the commodity. Another principle introduced 
is that the Members thenselees will decide whether ar not 
they are sufficiently interested to participate in a con-
ference leading to an agreement. 

Article 60 - General Princeles KoverninR Commoder Aereements,  
rn this article a number of principlem are laid down which 
Members are to observe in concluding and operating inter-b 
governmental commodity agreements. Initially all participants, 
whether Members  or  non-Members of the Organization„ are placed 
on an equal footing with respect to obligations. However, if 
a Member or anon-Member does not participate at the start 
and thereby escapes the initial obligations under the agree-
ment than such a country, finding it more advantageous to 
be "in" than *out'', camnot expect to come into the agreement 
on as favourable terms at a later date. Hare again it is re-
cognized that only through wide participation of substantially 
interested countries can action to remedy commodity difficulties 
be made effective. Adequate participation must be afforded to 
countries having a substantial interest in the commodity as 
importers or consumers. There must be full publicity regard-
ing all phases of any agreement proposed or concluded, regard-
ing the considerations which arose in the course of the dis-
cussions, and periodicallye  regarding the operation of the agree-
ment. 

Article 61 - Tv-peg  of Agreements.  Twa types of inter-govern-
mental commodity agreements are-envisaged, (a) commodity con-
trol agreements  and (h) other inter-governmental commodity 
agreements. A commodity control agreement is an agreement 
which involves: 

(a) the reRulation of production or the Quantitative  
oontrol of exports or imports of a  prinarv- commodity 

d vithich has t e purpose  or  mjht  have  the et/fleet  • 
o reducing,  or preventing an increase in. the pro-
duction  of. or trade.in. that Commodityl or  

• 	- 	 - 
(b) the reRulation of prices. 

This would allow governments which have became parties 
to- an inter-governmental control agreement to employ measures 
such as quantitative restrictions on exports or imports which 
are otherwise prohibited under the commercial policy provisions 
of the Charter.. 

The Organization is empowered to decide whether an 
exist5ng or proposed agreement is a control agreement and Mem- 
bers which enter into any  net, commodity control agreements can 

/do so 
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do so only through a conference at which all Members are entitled
to be represented. It, in an exceptional case, there has been
uareasonable delay in the convening or in the proceedings of
the study group, or the calling or a conference, then Mmbers
substantially interested may proceed by direct negotiation to
the conclusion of an agreement. -This safeguard is provided to
forestall possible delaying tactics on the part of some ldaabers.

Members which participate in inter-govera®antal comao3ity
oontrol agreements are released for the particular eoffiodity
within the agreement irom certain obligations under the Charter.
?or that reason the eircumstanees governing the use of eomaaodity
control agreements are eontained-vithin narrotv and ri,,,id limits,
the procedure in setting up an agreement must follow a definite
pattern and the Charter lays doim specific rules regardin-, ad-
ministration, reneeral and settlement of disputes tdiich do not
apply to other than commodity control agreements. These
special provisions are eontained in Section C of the Ch*ter.

BEC'IZCN C _ INTSR-G04S8I=iTAI. COSII.AIffTY
COZ`^l80L QGEdTS.

ce 62 C t os v •. the Use C t C-
tro arzree=ents.

The Members acree that oo=oditv control agreements
zwv be entered • into •onlv rdlen •a findin!z •has been made
throumh a co=oditv conference or throupth the OrRani-
ation by consultation and ene al eement anon
em ers su stantia 4 Inte=ested in the commoditv-

(a) burde s e s us o t
has v ove or IS exTecte t eve o w c
In the ab sence o ec c o4 rnmenta ct on
Fould cause serious hardshiv to rroducers among
wrhom are mmall woducers who -account for a sub- •
t t al portion f the total-output •and

these n itions could ot-be eorrec e normal
mes et ro=ces tmP te rrevent such r v.
because characteristicallv in the case of the

r comod t co ce n substant al reduction
ce goes t Zeadilv le ad to a s S cant in-

erease cons t on or a -vismiricant ecrease
production • r - - .-in

Agreements. inee eo-o ty•oontro agreements are res r cti4e,
this article lays.dom the arinciples that Auch agreements be

Tti c e 63 - ldditional Prinçiplea verninR Co=oditv Contx4l

es ! the- r s invol'ved.
uant t do not afford alternative ent o or-

wh c the omaod t is oduced brt-antial
ut t a --A,,-+ -ion of o t d causepas
eadil e d to e SiMificant crease cons= t o

goncerned a substantial reduction in vrioe does not.
Qause characteristiea_1v sn the-case of the iadûstrs+

ot be corrected -bv•noraal market forces in tine•to
geyent-widesvread and undue•hardsh^^to•wor ers e-

the absenceof enecific aovernmental•actioa would
s dev o d s e cted to eve o ch

Wiff ic ult ies of the nd f rred to t c e 22
nconnection with nQao t out of

(b) widespreaQ uaemalovmpnt or under-enplovment in



I

designed to assure adequate supplies of the commodity to maet
world demand and at reasonable prices and everything possible.
is to be done to expand vorld consumption of the comaodity. When
decisions oome to a vote, importers as a group are to have a nu:m-
b o2 t 1 t that of th V-1, mainl int sted

f

;

er vo es equa o ose ers y ere
in obtaining e=port markets for the commdity. Restrictive
measures are not to be applied to maintain uneconomic production
-but %here practicable shifts are to be made to low cost areas
of production. Programmes of internal economic adjustment are
to be undertaken trhich will aid in the solution of the commodity
problem.

Article 64 - Administration 4? Commoditv Control Acreements. The
co erence agreed that the operation o eac commo ty control
agreement should be governed by a Commodity Council and each
participating country should.bave one representative of the Coi;n-
oil. The voting power of representatives is to be on the basis
of an equal division of votes between importing and exporting
countries, and countries that do not fall precisely within
either of these classes are to have an appropriate voice.

The International Wheat Agreement provides for
equal voting rights fgr exporters anri importers. The Wheat
Council delegates of the importing countries hold 1,000
votes and the exporting countries have 1,000 votes which are
distributed in proportion to their purchases and sales.

The Organization is entitled to appoint a non-
voting representative to each Comaodity Council and, by
invitation, inter-governmental organizations, each as ?AD,
are represented on the Council. The Council appoints its
owa Chairman who may be nominated by the Organization and
after consultation with the Organization the Council appoints
its on Secretariat.. The Commodity Council draws up its own
ru] .es of procedure and regulations which are subject to review
by the Organization. The Organization can require the amend-
ment of any regulation vftich is inconsistent with the pro-
visions of the Charter arhich relate to inter-go4eramental
com:modity agreements. Although each Commodity Council works
out its oun methods and techniques to deal with a commodity
problem, its operations are under-constant review by the
Organization through periodic reports and special reports
ahich the Organization may call for at any time.

The expenses of a.C-odity Council are borne
by the participating countries and when an agreement is ter-
minated the archives and all statistical material are to be
turned over to the Organization..

article 6- Initial Teim Renewal and $ev ew of C=o t
ontrol eements twas agreed that initial term of -

commodity control -agreements should be limited to five years.
Henevval terms are not to exceed five years and this rule is to-
apply to any existing agreement among Members vrhich the Organi-
zation classifies as a comm.odity control agreement. The teffi

"• ^, of the International Wheat Agreement is five years.

The Charter provides that when Members enter into
r. inter-governaental con-odity control agreements they are allovJ-

ed to adopt measures affecting international trade thich are
otherwise outlawed under the Charter. For that reason the-
Havana Conference agroed that the Organization sh:)uld be given
wide authority in the exercise of its control over armadity
agreements. 8ach co==dit7 control agreement must provide

/that If
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that if the Organization finds that its operation has failed 
substantially to conform to the rules of the Charter govern-
ing commodity control agreements then the participating coun-
tries must either revise the agreement or temainate it. 

Article 66 - Settlement of Disrlites. When disputes arise a 
procedure is laid downlor handling them. A question of differ-
ence concerning the interpretation of the provisions of an 
agreement is discussed first by the Commodity Council and, if 
it cannot be resolved, it is then referred to the Organization. 

SlECTIŒ D -1.1.SCICLIMEOUS IleVISIOUS  
• • 	• 	- 	 - 	 - • 

Artjcle 	- %latices wIth Inter-eovernmental Organizations.  
Mile the &rating Of this section of the Charter was un:..er 
consideration in the first and second sessions of the Preparators 
Corelittee,"steps were concurrently being taken by Umbers to 
deal with international commodity problems through some form 
of agreement. An Interim Co-ordinating Committee with re- 
presentation from the Wood and Agriculture Organization and from 
the Pteparatory Committee of the United Nations Conference- 
on Trade and 2aployment was set up to co-ordinate the ‘ork 
of the two organizations with respect-to inter-governmental 
commodity  agreements.  A representative of this Committee • 
contributed to the discussions at Sevens regarding the pro- 
visions in the Charter zelating to inter-gavermaentel commodity 
agreements and particularly to this section which has for its 
object the ensuring of appropriate co-operation uith other 
inter-governmantal organizations, such as the Wood and-
Agriculture Organization. Such inter-governmental organi-
zations by reason of their competency are entitled: 

(a) to attend en-v-  study grour or commodity conference.  

(b) to ask that a etudy of a rrimarv commodity be made.  
• • • • 	 .1. • • 	• 	 • 	 • 

(c) to suit to the Orgenization any relevant studv of  
g 'primary commodity.-end to recommend to the  • 	• 
ermanization that.further study of the-commoUty  
be-made or-that a oommoditv conferecaoe.be-con- 

' 

• -• 

This means that there 711l be eetive co-operation at 
all times beteeen ITO and IUD and it is expected that the 
technical assistance which the Wood end Agriculture Organization 
can provide uill be utilized. ne objective is to eork together 
but avoid duplication of effort. 

Article 68 - Oblations of Members Weearding 1Xisting and Pro-
posed Commodity Agreements.  When the charter  comas  into effect, 
Canada and all other Lembers of the OrganiZation are required 
to transmit to the Organization the full text of each inter- 
governmental commodity agreement in 'ehich they are participating. 
Neel:embers in the Organization must also comply  with  this 
requirement. If the OrGanization finds that any agreement is 
inconsistent with the provisions of the Charter ehich epply 
to inter-governmental agreements, the I:embers concerned must 
at once bring the agreement into - conformitylith the Charter 
provisions. The same obligation applies to prospective agree-
ments which are under negotiation at the time the country be-
comes a Member of the Organization. 

The International Wheat Agreement provides that, if any 
of the terms of thategreement are inconsistent with such re-
quirements as  the United.  Nations through its appropriate organs 

/and 
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and specialized agencies may establish regarding inter-govern-
aental or-aodity agreements, then the Wheat Agreement is to be
amended and brought into confoffiity.

Article 69 - Territori al Awlication.. This article deals with
representation on the omaodity Council by Umbers and non-
Members with dependent territories. It pe2mits the metropoli-
tan territory to be represented as an importer uhile at the

same tiiae the dependent territory may vote as an exporter.

Article 10 - &zceptions to C ter 4I. It was agreed thst ths

provisions-of hapter do not apply to (a)any bilateral inter-

goveramental agreements such as those which exist between
Canada and the United S14-don, (b) the provisions of a.i ag-ree-
nent which are necessary for the protection of public norals,
or of hunan, animal or plant life, provided that the agre=en'i
is not ineonsistent with the objectives of Chapter y or Cb.:pter
QI, (c) any inter-gove=ental agreement relating solel7 to
the conservation of fisheries resources, migratory birds or

wild 8aimals.

Members who enter into agreements ihich have to do
srith eo-odities in short supply do not have to go through
the study group and conference stai;es. In order to deal
with en urgent problem, such as roodstuffs in short supplF•
they are peimitted to.enter into direct negotiations in
order to overcome the diffiaulty.

The long mmocedure and, rigid criteria laid dovsn
for oo=odity control agreements in Section 0 are not re-
quired if the Organization finds that such agreements re-
late solely to the conservation of exhaustible natural
resourees.

94
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Chapter 1iI2 of the Charter contains twenty-one
Articles grouped into-six Sections, as shown below. Sec-
tions A to E deal with Membership, Functions, the Con-
ference, the Ezecutive Board, Commissions, the Director-
General and Staff of the Organization. Section 7 deals
with the relations between I.T.O. and the United Nations,
governmental and non-governmental organizations, the
international status of thé Organization, and contribu=
tions.

Article 71 - Yeabership
Article 72 - Functions
Article 73 - structure

ticle 71 - Lembershi •'rhis jkrticle'establishes a difference
or purposes of me erahip between those States and separate

customs territories which were invited and those which were not
invited to the 'United Nations Co erence on Trade and Extploy-
ment (Havana). It does not differentiate between those who
sccepted and those who did not,aeeept or did not attend the
Conference; sior does it differentiate between United Nations
le=bers and aon4Lembers.

Original Members. those States whieh were invited
fi,o the Zavana onference are eligible for original meabership
upon their acceptance of the Charter in aeeord.ence with the pro-
visions of Article 10^. (See below). "8{^+t srly those separate
customs territoriesll -whieh were invited to the Conference (their
iutonomy in the conduct of their external o-ercial relations
and of the other matters prôvided for in the Charter having been
established prior to their invitation to Bavana) are eligible
for original =aembership upon acceptance of the Charter on their
behalf by the Oompetent i[emDer in accordance vrith the provisions

of Article 104.

Others. The membership of ell other States and
separate customs territories'mnst be approved by the Conference
(of the Organization) by a simple saajority of the Members present
and voting. The same formal aeeeptanee prooedure, i .e., as pro-
vided in Articles 103 and 104 respectively, in applicable. Be-
fore membership of separate customs territories can be approved
it must be established that such territories enjoy autonomy in
the conduct of their external commercial relations ( e.g., tariffs)
and of the other matters provided•for in the Charter. This would
be established through the competent Member, that is, the Member
who proposes the separate customs territory and who has respon-
sibility for the formal conduct of the latter's diplomatic re-
lations.

8uch as Burma., Ceylon and Southern Rhodesia. 111 three concluded

tariff negotiitiona at Geneva. The first two, however, although
originally invited an separate customs territories are noe+

eligible as Member States, because they have since become fully

responsible for the formal conduct of their diplomatic relations.

The provisions, therefore, that aeceptance of the Charter =st be

deposited on their behalf by the competent Yember no longer applies.
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Paragraph 4 of Article 71 provides that the Con-
ference shall determine by a two-thirds majority of the 
Members present and voting the conditions upon which member-
ship rights and obligations shall be extended to the /Free 
Territory of Trieste and Trust Territories administered, 
or any other especial regime established, by the United 
Nations. 

Paragraph 5 deals with territories under military 
occupation, and reads as follows: 

*The Conference (of the Organization), on 
application by the competent authorities, 
ihall determine the conditions up:n:1 which 
rights and obligations under this Charter 
ihall apply to such authorities in respect 
of territories under military occupation and 
shall determine the extent of such rights 
and obligations". 

The main points otcontroversy in the discussions on 
this Article were firstly, the treatment of separate customs 
territories for mémbership purposes and, secondly, the appli-
cation of the Charter in respect of territories under military 
occupation.. 

Although the first point contained a good deal of 
hidden controversy, it was possible through co-operation to 
hold it almost completely under cover, so that the political 
-aspects of the problem, particularly the relations between 
Indonesia and the Netherlands, were almost successfully by-
passed. An amendment proposed by the Delegation of Burma, the 
effects of which are described below, was accepted, although 
ia «mended form, at  an  early date in the Conference. the 
agreed text did not cause any further difficulty. The effeot 
of the Burmese amendment, and consequently the change which 
resulted from it in the Geneva text, is that the Charter now 
provides that those separate customs territories ytich were 
invited to the Havana Conference shall be admitted to 2%11 
membership as original Members on acceptance of tbe Charter 
Oh their behalf by the competent Member.  The  Geneva text, 

•on the other hand, provided that certain terms concerning the 
membership of such separate customs territhries might be 
establiehed by the Organization, and implied.that full voting 
rights might not necessarily be accorded to them in al]. cases. 
Kurthermore under the Geneva text only States could became 
original Members. 

Similarly separate customs territories e  even though 
not invited to the Neva= Conference, shall be admitted to 
full membership after approval by the Conference and atter 
acceptance of the Charter on their behalf by the competent 
Member. 

/t will be seen that, in both cases, acceptance of the 
Charter must be made through the competent Member. This was 
in accordance with the Canadian Delegationts view, since it 
removes the danger of the Organization beiné drawn into dis-
putes which are outside the scope of the Charter. Delegations 
which took an active part in this debate were: Belgium, Burma, 
Ceylon Prance Indonesia,'Philippines, Southern Rhodesia and 
the United  Kingdom. 

The second point . of controversy mentioned above con- . 
cerned the application of the Charter to territories under 
military occupation (Paragraph 5). This problem was the subject 
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of a lengthy and acrimonious debate, and was one of the
serious issues which threatened the survival of the Conference.

The same problem had been studied at Geneva by
the Preparatory Committee but without any definite agreement
being reached. As for the.General Agreement on Tariffs and
Trade, a Pinal Note (see Canada Treaty Series, 1947, No. 27)
was inserted in the text, reading as tollows:

The applicability of the General Agreement on
Tariffs and Trade to the trade of contracting
parties with the areas under military occupation
has not been dealt with and in reserved for fur-
ther study at an early date. 8eaa*rhile, nothing
in this Agreement shall be taken to pre^udge the
issues involved. This, of course, does not affect
the applicability of the provisions of Article aII
(Consultation) and SZIII (Nullification and Impair-
ment) to matters arising from such trade".

-The controversy at Havana centered sound the
United States proposal, vhich read as follows:

"Mach government accepting this Charter and having
responsibility, either single or with other states,
or the direction in t3ermany_or Japan of matters

provided 2or in this Charter,•aceepts it also in
respect of such area-or areas for which It may have
such responsibility, to the aztent of and for the
period of its responsibility.

+Brovided that, with respect to these areas, aothing
in this Charter *hall be oonatrued as applying to:

(i) any masure required to maintain the security
of the occupation forces;

(ii) any aeasure pursuant to the terms of any treaty
of peace in regard to any

edeoelingqwithdby other international agreements
an,y such area and with terms for the conclusion
of the Second World War;

(iii) any meaaure made neeessary, pending the conclusion
of a special exchange agreement with the Organi-
zation in accordance with paragraph 6 of Article
24, by reason of the absence of an exchange rate;
provided that the responsible Member for each
area will direct its efforts towards the elinina-
tion of the conditions which have prevented the
establishment of a zate of exchange and toward
the conclusion of such an agreementR.

The United States proposal quoted above under-
went many changes as a resnlt of discussions, each now draft
being weaker than the previous one from the United States point
of Tiew, but none found any support. They were all bitterly
opposed by both the Czechoslovakian and Polish delegations on
the grounds that any such provision in the Charter was •eon-
trary to the Potsdam decision respecting the economic unity
of Germany. They threatened that if the United States per-
sisted, it would be impossible for them to approve the Charter.
Other countries, such as the United Singdom, Trance and China,
made it clear that they fully appreciated the financial burden
placed on the IInited States as a result of their occupation of
Germany and Japan but that they could not accept the proposal.



The United States Delegation would have been content
with a Resolution of the Conference in place of a specific
provision in the Charter but this proposal did not find favour
and the compromise reached was the insertion of paragraph 5
to Article 71, text of which is quoted above. As will have
been seen, the problem is left to the Conference of the
Organization.

l.̂ ben after this compromise had been agreed to, there
was discussion on who were to be considered the "competent
authorities*. No agreement was reached in this connection,
and it was decided to insert in the Report of the Comaittee
dealing with this question a statement reading as follows:

"The Co-ittee did not discuss the question
of which were the 'eempetent authorities'
for the purpose of Paragraph 5 of Article 71
with respect to any particular territory.
The Delegation of Czechoslovakia dèclared that
in its viewpoint the competent authority in
respect of Germany is the Inter-Allied Con-
trol commission in Berlin. The delegation of
Poland stated that in its opinion the competent
authorities in respect of Germany and Japan are
the Inter-A11ied'Control Commission in Berlin
and the Far Eastern Commission in Washington
respectively. The delegations of Czechoslovakia
and Poland reserved their positions upon Para-
graph 5 of Article 710..

Article'72 - Functions (of the Orge.nization) * This Article
formally attributes to the " rganizat on• the functions pro-
Ti.ded for in the Charter. It is this Article, therefore, which
formally establishes the International Trade Organization

^.. whose function it will be to administar the Charter.

In this one respect above all others the Havana
Charter differs from past inter-governmental agreements res-
pecting international trade, none of which provided for an
'organization", although it is true that past attempts at such
agreements only covered such limited fields as customs formali-
ties, which form only a• segment of the present Charter; more-
over, they were more of a regional than an international nature.
The significant difference, therefore, is that the Havana Charter

^,- establishes an international body for its administration.

An examination of the substantive provisions of the
Charter clearly indicates that this new concept of a World
Trade Organization will not be a static one. A great number
of decisions and determinations are left to the Organization,
i.e., to its various organs; in other words, the Charter per-
mits of evolution and development in the light of experience,
and the accumulation of *case law" by the various organs
charged with its application. It is hoped that the degree of

. flexibility which is provided for and the large number of func-
tions to be performed will not prove to be too great and that
it will ensure, in practice, the effective and efficient
application and operation of the Charter. The Canadian Dole-

,- gation warned repeatedly against the danger of writing a Charter
which'would lack the proper balance between flezibility and
firmness and between vagueness and precision. It is safe to
say that such a balance, in those cases where it could be
Tisualized,. was not always attained. The fact remains, however,

Concerning the question of the allocation of the functions
of the Organization among the various organs of Organization,
see Article 77 later on in this Report.
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that the balance reached was probably the best possible under 
the circumstances. 

In addition to the over-all assignment of func- 
tions mentioned above, the Article •numerates certain functions 
wtich it was considered advisable to specify and group under one 
Article, even though the majority of these functions can in 
tact be implied, in whole or in part, from the detailed pro-
visions of the Charter. 

The cautiousness with which countries at Havana 
approached the question of the attribution of functions to the 
Organization is reflected in paragraph 2 which was added to the 
Geneva text and which provides that the Organization in the 
exercise of its functions shall have due regard to the economic 
circumstances and to the consequences of its decisions on the 
Members. The essence of this new paragraph was of course 
implied in the Geneva draft; nevertheless the Eavana Confer-
ence favoured a specific provision to that effect. 

The functions which are specifically mentioned 
are set forth below. Tor ease of referenme the same identifi-
cation of paragraphs as is used in the Charter has been used 
here. 

The  collection, analysis and publication of 
information relating to international trade, 
including generalleconomic development. 

This function flows from and generalizes 
similar  obligations on the part of the Organi-
zation and Members, e.g., Article 59 re sub-
mission of trade statistics, and Article 65, 
paragraph 2, re reports on inter-governmental 
commodity agreements.  The  Charter emphasizes 
the need, applicable in this case,  for  close 
co-operation between I.T.O. and other organi-
zations which have related responsibilities in 
order to avoid unnecessary duplication. The 
Havana Conference stressed the tact that this 
function =at be carried out in the light of 
such provisions. 

(b) To encourage and facilitate consultation among 
Members. 

It will be remembered that this is one of 
the objectives of the Charter. There are scores 
of cases in the Charter where consultations, 
discussion exchange of information, etc., be-
tween the 6rganization and its Members, -and be-
tween Members themselves, is mandatory. Such 
concerted action is generally recognized as one 
of the major over-all advantages of the Organi-
zation; it will be attained through the machinery 
set up by the new Organization. 

To  undertake studies, make recommendations and 
promote bilateral or multilateral agreements con-
cerning measures designed to azhieve the purposes 
set forth below. 

Any such agreements as would result from studies 
made in the !allaying fields would have to be re-
commended to the Members for aeceptance by the 
Conference after a two-thirds majority of the Mem-
bers have so awreed. If a Member, after a specified 
time, does not accept the .agreement, he must notify 

(a) 

. (a) 



the Organization of his reasons. The Charter
provides, however, that in making recommendations
and promoting bilateral or multilateral agree-
ments in the fields mentioned in this sub-
paragraph ((i) to (v) below), the Organization
shall have due regard to the objectives
(Article 1) of the Charter and the constitutional
and legal systems of its Yembers.

(i) To assure just and equitable treatment
for foreign nationals and enterprises.

Such broad language is meant to include,
for example, agreements concerning the
treatment of commercial travellers, of
foreign creditors in banlsuptcy, insolvency,
re-organization, etc.

(ii) To expand the voluae and improve the bases
of International trade.

r

This is meant to cover agreements designed
to facilitate, for example, commercial
arbitration and the avoidance of double
tazation.. It will be noted that Chapter
VIII makes provision for arbitration to
be resorted to in cases of differences.

(iii)&(iv) To carry out the duties, having due regard
to the avoidance of duplication, specified
in paragraph 2 of Article 10 which details
the.functions of the Organization in the
field of economic development and reconstruc-
tion, and to promote and encourage establish-
ments for the technical training necessary
for such developments.

These two sub-paragraphs were added to the
Geneva text at the request of those coun-
tries.to whom economic development was of
major importance and who insisted that
economic development be specifically men-
tioned in the *functions" Article. It is
envisaged that the Organization will pro-
bably establish an Eeonomic Development
Commission to whom such tasks•as are men-
tioned in Article 10 and in this sub-paragraph
would be assigned. It is understood that
the cost of any services which might be put
at the disposal of a country would be borne
by that country.

(v) Generally, to achieve any of the objectives
set forth in Article l.

(d) This is the provision concerning the relationship be-
tween world prices of primary commodities and manu-
fâetured products which was mentioned under Article 1.

(e) To consult with and make recommendations to the Mem-
bers either individually or collectively; to fur-
nish, hdvise and assist Me=bers regarding any matter
relating to the operation of the Charter and generally
to take any other action necessary and appropriate
.to carry out the provisions of the Charter.

As can be seen, this last function empowers the
Organization to do practically anything that it may

100



Qeem wnecessary and appropriate•. Coupled with
(v) above, which provides, among other thingst
Sor the promotion of any agreements oto achieve
any of the objectives of the Charter" , it is a
Tery wide, e11-enbracing funetion the details of
which will have to be worked out In the light of
experience.

(f) Provides and authorizes the Organization to co-
operate with the United Nations and other inter-
governnental organizations towards the maintenance
and restoration of international peace and security.

This is the provision under which the Organization
would be empowered to.impleaent any reeomaendations
or directives on matters within the scope of the
Charter which it might in future receive from the
main organs of the United Nations, such as the
General Assembly and the Security Council.

It is apparent from the foregoing that the functions
assigned to this new Organization are very numerous, all-
embracing and very often difficult, particularly in view of
the fact that a number of them will bring the Organization into
as yet unexplored fields of international economic relations.
It is for this reason that the Canadian Delegation warned re-
peatedly of the danger of saddling-a yet unborn organization
with tasks so onerous that they might well paralyze it even
before it has a chance to find its feet. Obviously, mueh will
depend in this regard, as in all other respects, on the degree
of reasonableness of the Yembers of the Organization. It is
not contemplated, of oourse, that all the functions attributed
to the Organization under this Article will need or, Sndeed,
can receive imaediate attention. The two-thirds majority re-
quiremant before an agreement can be reeommended to Members by
the Conference will no doubt act effectively to block any pre-
posterous proposals which might well be made.

Article 73 - Structure. This Article merely provides that the
International a e ganization shall have the following:

♦ Conference
1n Zzecutive Board
Such Commissions and other nrgans as may be

required
J► Mirector-0eneral
1 Staff

SZMa??B - THE C0MM7CE

♦rticle 74 - Composition
Article 75 - Yoting
Article 76 - Sessions, 8ules of Procedure

and Officers
Article 17 - Powers and Duties

The Conference will be the main organ of the Inter-
national Zrade Organization.

Zach Yember shall have one representative in the Con-
ference of the Organization. In this connection the Geneva text
was amended at Havana to permit a representative attending a
session of the Conference to represent more than one 3tember.
This change was advocated by a number of saall countries, such
as the aountries of the Arab League, for reasons of economy
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in personnel and expenses. The Canadian Delegation opposed 
this change because of the lobbying which might ensue and 
the almost inevitable attempts by certain Members to secure 
the vote of those Members who do not intend to send their 
representative to any particular session of the Conference. 
It was the view of our Delegation that each Member should be 
sufficiently interested in the work of the Organization to 
send its own representative to all sessions of the Conference. 

Bach Member in the Conference shall have one vote. 

This provision concerning the method of voting 
was one of the most heated issues in debates on the organi-
zational provisions of the Charter. It will be remembered 
that the question had not been decided at Geneva. There 
were two basic principles advocated. 

The first, in the advocacy of which Canada played 
an active role, was that there should be a system of weighted 
voting, that is that Members of the Organization should be 
assigned a certain number of votes based on such factors as 
their international trade, national income and population, 
with the first factor to be assigned the highest relative 
weight. The United Kingdom the United States France, Belgium, 
-the  Netherlands, India China,  in other words 

States, 
 countries 

of actual or potential:major economic importance favoured the 
system of weighted voting. It was argued that the International 
Ttade Organization was a functional organization and that its 
'Umbers should have a voice in its operations commensurate 
with the importance of the role which they would be called upon 
to play in the Organization, and roughly equivalent to their 
interest in the Organization. 

There weremany'lengthy- and heated debates, the 
majority of which, tram the outset, were against this principle 
of weighted voting. In view of  the  obvious trend of the de-
bate, the Havana Conference never reached the point of dis-
cussing the factors which would enter into a weighted-voting 
system and the relative weights which were to be assigned to 
each factor. Nor  did it ever accept the possibility of using 
the weighted-/Oting systez with respect to certain important 
decisions of the Conference of the Organization. 

The other principle which for obvioue reasons was 
the most popular, particularly in view of the very large number 
of small countries participating,"was the peinciple of one 
state - one vote. Mich was made of the argument that this 
system was the only wdemocratice system and the only system 
which respected the status of the Members of the Organization 
as sovereign states. Such a wall of opposition to any other 
system but the one-state-one-vote method of voting was built 
up in the early days of the Havana Conference that it became 
quite obvious that the weighted-voting system was doomed to 
failure. During the full committee debate on this subject, 
for example, there were some 37 speeches made in favour of the 
one-state-one-vote system and only 8 or 9 in favour of the 
weighted-voting principle. 

It became obvious that the early settlement of this 
issue was necessary in order to permit the Conference to make 
progress on other parts of the Charter. It was recognized that, 
if progress were to be made; the Havana Conference should have 
some idea, even though it might only be provisional, as to how 
the various determinations and decisions which the Conference 
of the Organization ,is required to make under the Charter would 
be arrived'at. In View of this situation the Canadian and United 
Kingdom Delegations, after consultation, agreed to withdraw 
from their position and accept the one-etate-one-vote method 
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as a working basis. This was done on a purely provisional
basis, subject to the ultimate solutions which would be found
on other major issues and subject also to the final provisions
concerning the method of electing the Executive Board. The
United States Delegation also withdrew its support from the
weighted-voting principle, which made it•almost certain that,
subject to the general acceptability of the final text of the
Charter, particularly on such issues as escapes for economic
development and for new tariff preferential systems, the weighted-
voting system would never be accepted.

In subsequent debates on the question of the com-
position of the Executive Board Canada was assured of a per-
manent seat on the Board (see below). The debate on the method
of voting in the Conference was'not raised again and our pro-
visional reservation mentioned above was withdrawn.

The adoption of the one-state-one-vote principle
for voting in the Conference makes the following two factors
of utmost Importance as tar as the successful functioning of
the Organization is concerned. Firstly, the degree to which
the smaller countries in particular will be willing to co-
operate, to show reasonableness, and to disregard"the political
aspects of questions which will be voted upon in the Conference.
If this aine qua non of success is not-met, the result will be
that many 4ecisions may mot be acceptable -for various reasons
to the major countries upon whose membership the future of
the Organization depends. The second factor is the question
of the distribution of the various 2unctions of the Organization
between the Ezecutive Board and thé Conference and the degree
of practical autonomy and strength which will be given Zhe
Zzecutive Board. It is clear that if the work of the Ezecutive
Board is hampered or interSered with by an unreasonable Con-
Serence, and if its most important decisions are to suffer con-
stant revision or reversal by the senior body, the Organization
will not operate either efficiently or effectively. There is,
howèver,-tuch a multitude of functions which the Organization
muât perform, many of which areflf an emergency nature and.
which, for reasons of efficiency,'ahould be performed by the
Executive Board, particularly in view of the tact that the
Conference will normally only'ait once a year, that there is
a reasonable hope that the 2:secutive Board will of necessity
be given the tree hand which it requires to carry out its
functions ezpeditiously.

Ezcept as otherwise provided, decisions of the
Conference will be taken by a majority of the Members present
and voting. There are certain cases, however, where the
decision was deemed important enough that a two-thirds majority
requirement was specified. These are listed in Annex A.
To a certain degree a two-thirds majority provision replaces
the weighted-voting method which, as indicated above, proved
unacceptable to the vast majority.

The Conference shall elect its president and other
officers each year. It will meet once a year at the seat of
the Organization, which is yet to be determined. The Executive
Committee of the Interim Commission has been assigned the task
of making studies on possible sites for a permanent headquarters,
and to make reoo=endation to the first session of the Con-
ference which shall decide the location of the headquarters.
There was no clear concensus of opinion at Bavana on this ques-
tion. It is known that the United States Delegation favours
a site in the United States but not at Lake Sueeess. Other
possible sites mentioned are Geneva, Brussels, London and Oslo.
There may also be special sessions convoked at the request of
the Executive Board or of one-third of the Members.
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It will have been noted that the vast-majority of the
functions to.be performed pursuant to the provisions of the
Charter are in most cases attributed to the Organization.
Under Article 77 these functions and powers which are attributed
to the Organizationn-are vested in the Coafereaae. As mentioned
above, the Conference is empowered under the Charter to assign
to the Executive Board any power or duty it so decides except
such specific powers and duties as are expressly conferr
or imposed upon the Conference by the Charter. A list of the
major powers and duties which are specifically imposed upon
the Conference and which, therefore, it may not delegate to
the Executive Board, is given in Laaez B.

The detailed delegation of powers and functions by the
Ponference to the Executive Board and Co-issions of the Organizatian
is to be studied by the Interim Executive Committee which will
make appropriate recommendations to the First Session of the
Conference. This is one of the important first tasks which the
Executive Cor^ittee will face at its first meeting next August.

I

Article 77 specifically attributes to the Conference
(this is an example of a power which may not be delegated to the
Executive Board) the power to waive by a two-thirds majority of
the votes cast an obligation imposed upon a Men or by the Charter.
This is a rery important power which will not be used except in
exceptional circumstances. ♦ two-thirds majority will not, in
all probability, be easily obtained. The use of the term "votes
cast", instead of such tesm as "present and Toting", permits the
use of telegraphic or postal Tote in cases of urgency.

•This Article, in addition, lists other specific powers
and duties of the Conference,.the main ones of which are:

Paragraph 4 provides that the Conference may
prepare or sponsor agreements with respeatto
any natter within the scope of the Charter and, by
a two-thirds majority, recommend such agreements
for acceptance. An inter-governmental agreement
directed at the avoidance of double taxation
would be an example. A two-thirds majority of
the Conference will be required, however, before -
such an agreement can be given the moral strength
implied in a"recommendation" by the Organization.

Under paragraph 6 the Conference shall approve the
budget of the Organization and shall apportion
the expenditures of the Organization among the
,"am Oro 40

It was on a proviso to this paragraph in the Geneva
draft of the Charter that the Canadian Delegation
had filed its onl reservation at Geneva (Geneva
draft, Article 74^. The proviso in paragraph 6
of the Geneva draft stated that no Member shall be
required to contribute more than one-third of the
total of the expenditures of the Organization with-
out its consent. Only the contribution of the
United States would be affected by such a proviso.
The Canadian Delegation had opposed and reserved
its position on this proviso at Geneva because its
application by the United States would have meant
a higher per capita contribution on the part of
Canadians as compared to the per capita contribution
of the United States. The Canadian Delegation
persisted in its opposition to this proviso so
that at Havana, largely as a result of informa'
discussions with the United States Delegation,

e _t
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the proviso was not inserted in the final 
text. An additional sentence, however, was 
added, providing that if a maximum limit is 
establiehed on the contribution of a single 
Member, with  respect  to the budget of the 
United Rations, such limit shall also be 
applied with respect to contributions to 
the Organization. -  The net result, therefore, 
is that future debate on the question or a 
maximum limit on the contribution of any coun-
try will be centralized in the proper body of 
the United nations Organization. 

fECTION C - TEE EXECUTIVE BOARD  

Article 78- Composition of the Executive 
Board 

Article 79- Voting 
_Article 80- Sessions, Mules of Procedure and 

Officers 
Article 81 -PowersanabDuties 

The lecutive Board of the Organization will consist 
of eighteen Members of the Organization elected by the Conference 
for a term of three years by a two-thirds majority of the Item-
bers present and voting. 

• 
Canada, as a-country of *chiefaconomic importance", 

is assured of a permanent seat on the Executive Board. 

The:Executive Board will be _responsible  for the 
execution of the policies of the Organization. 'twill exercise 
the  powers and perform the duties assigned to it by the 
Conference pursuant to the provisions of Article 77, paragraph 
2, which read as follows: 

• 
**The Conferencemay, by a vote of a majority of the 
Members, assign to theltrecutive  Board  any power or 
duty of the Organization exce t such specific powers 
and duties as are express y conferred or imposed upon 
the Conference by this  Charter".  

- 
It will be noted that the assignment of any power or duty to the 
liecutive Board needs the approval of a majority of the Members 
of the Organization rather than a :majority of the Members present  
and votinfç  as was implied in the Geneva draft. While it might 
appear that the required majority may be slightly more difficult 
to obtain, there will not in practice result any greater diffi-
culty in obtaining the approval of the Conference before a power 
or duty can be assigned to the Board since it can be expected 
that on any important vote the number of Members 'present and 
votinge would in fact be the same as the number of Members of 
the Organization. 

There were attempts at Havana to weaken the Executive 
Board by making the assignment of powers and duties to it sub-
ject to the approval of the two-thirds of the Members of the 
Organization. A number of other proposals which would have had 
a similar effect were made particularly by smaller countries. 
The Canadian Delegation strenuously opposed any proposal which 
tended to weaken the powers of the Board. It is safe to say that 
if such proposals had found favour any hope of an efficient 
and effective Organization would have been lost. 
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It is safe to state that the vast majority of
the'Tunctions of the Crganization" will, in the first instance
at least, be performed by the Ezecutive-Board. The Executive
Board will assign tasks to the Commissions and will supervise
their activities. The tupctions-or general terms of reference
of Commissions, on the other hand, will be determined by the
Conference. The C-issions will report to the Board, which
will take such action upon their reccmmendations as it may
deem appropriate.

The Board is. empowered to make recommendations to
the Conference or to inter-gover=ental organizations on any
subject within the scope of the Charter. The power of the
Executive Board to make reco=endations to Yembers is one
of the powers which will have to be attributed to the Board
by the Conference. In what cases-and to what extent these -
recoamiendations may be made has yet to be determined; as dis-
cussed above (Article 77), this question is to be studied by
the Executive Committee of the Interim C-ission, which will
make appropriate reco=endations to the first meeting of the
Conference. There are, however, a number of cases, in addition
to those mentioned above, where certain specific powers and
duties are expressly conferred upon the Executive Board under
the provisions of the Charter. The full list is given in
♦nne= C.

Each 8ember.of the Executive Board will have one
vote and in all cases its decisions and determinations will

rt be made by simple majority of the votes cast. The use of the
term "votes cast* will permit telegraphic or postal voting
when the Board is not in session. The Board will meet as neces-
sary. Its-Chsirman and other officers will be elected each
year.. The Chairman may participate without the right to vote
in the deliberations of the Conference.

Any Yember of the Organization which is nota
i[ember of the Board shall be invited to participate in the
discussions by the Board of any mattqr of particular and sub-
stnntial conoern-to that Member. !or such purposes the Nom or
shall have all rights except the right to vote.

The qubstion of the c osition_of the Executive
-Board was one of the most diff c t mues w c face the
8-anà Conference as far as the organizational provisions of
the Charter are concerned. As was discussed above, this ques-
tion was closelÿ related to the method of voting in the Con-
ference. It was only after a great number of formal, and as
many informa]., meetings on this issue that a compromise accept-
able to all concerned was found.

Although this compromise was reached outside of the
Co-ordinating Co=ittee mentioned in the Introduction to this
Report, it had to be tied to the "over-all compromise" reached
by that Conmittee in order to give it the degree of •acceptabilityw
necessary for general support: The major groups of countries
between which there were serious conflicts of interests were
as follows:

(1) The countries of •chief economic importance* which
insisted on a permanent seat on the Board.

These countries were: the United States, the.United
Singdom, France, Benelux and Canada. After the prin-
ciple of weighted voting in the Conference had been
lost it became essential, and the Canadian Delegation
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was adamant in its position, that provision
be made for permanent seats.

(2) Countries like India and China, with a very
large population and potential economic im-
portance, desired to be inoluded in the same
group as countries of 'chief economic importance".
The final agreement reached provided for the
U.S.S.R. in this group if and when it joins the
Organization.

(3) All other aountries w!}ieh eould, not hope to fall
under (1) or (2) above were naturally opposed to
any permanent seats. The vast majority, therefore,
favoured what they called the `democraticw method
of open elections for the full eighteen seats with
a provision to permit the Sraaediate re-election
of a certain number, generally 7.

♦ustrnliawas perhaps the most vocal of this
majority group. Other groups of countries, such
as the Latin American and those of the Arab League,
insisted that,if there were any permanent seats,
they should be assured a aumber of seats depending
on the number of liembera their group would have in
the Organization.

(4) In addition, -the following two basic criteria were
generally accepted and permeated all the discussions.
Firstly, that the Board be representative of the
broad geographical areas to which the 3[e:abers belong,
and, secondly, that the Board be representative of
the different types of economies or degrees of .
wconomic development to be Sound vithin the Hember
ship of the Organization.

It will be remembered that at Geneva the problem
of how the Board should be elected was not solved. The Geneva
draft eontained three alternatives. The basic issue ta far
as Canada was aoncernedwithsesabeMar or not there %should be
so-called permanent seats on the Board assigned to countries
of chief economic Importance and, If so, hos >;any. The lines
in this debate were drawn approximately on the some basis as
thosereferred to above on the related issue of voting in the
Conference: There'weré some countries, however, who, although
f.hey'favoured the principle of one state - one vote, were ready
to accept the assignment of a aumber of permanent seats, the

. ^_au or ranging from three to six.

The Canadian Delegation held out ?or the assign-
ment of eight permanent seats. As stated above, the majority
of countries, in the initial stages of the lengthy debate,
favoured the principle of free election with a provision per-
mitting re-election of any Yember.

♦rticle 78, an finally established and accepted as
part of the •over-all eo=pra®isel, provides that,at intervals
of three years the Conference will determine, by a two-thirds
majority of the Yetbers present and voting, the eight members
of chief economic Importance, in the determination of which
particular regard will be paid to their shares in international
trade. The Yembers so determined are then appointed Hembers
of the =zeeutive Board. There is no doubt, and it was accepted
as a matter of fact at Ravana, that Canada falls within this
category. We are therefore assured of a permanent seat on the
fzeoutive Board. .. I
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The other ten Members of the Board will be elected 
from among the remaining Members of the Organization by the 
Conference by a two-thirds majority of the Members present 
and voting. 

The provisions of AnnexKL, which lays down the rules 
to be applied at the time of the election of the Umbers of 
the First Executive Board, establishes a precedent concerning 
the method under which future elections will be held. 

The provisions of this Annex confirm the fact that 
Canada is assured of a permanent seat. The Annex specifies 
that the two countries in the Western HeMisphere with the 
largest enérnal trade (United States and Canada) will be 
selected in order to comply with the provisions of sub-para-
graph 3(a) of Article 78, that is, will be considered as 
countries of *chief economic,importance. It will be noted 
that the Annex provides that six seats on the first Board 
shall be filled by Member countries of the Western Hemisphere. 
Assuming, the almost full participation of the Latin American 
countries, that group, for purposes of the First Board, is 
thus allocated four seats. There are provisions governing 
the number of seats to be allocated, varying with the number 
of Members in that group. 

- 
Similarly, AnnexI. establishes a precedent for the de-

termination of the other six countries of *chief economic 
importance” by specifying that for purposes of eleoting the 
First Board the three countries of Western  Europe  with the 
largest external trade, that is, the United Kingdom, France 
and the Benelux Customs Union, will be assured permanent seats. 
In the same - way, the Annex provides that the three Members with 
the largest populations, namely, China, indieerthe U.S.S.R., 
will be given permanent seats and therefore considered WI 
countries of chief  economic importance. 

Finally, the Annex provides that  any  seat left vacant 
(for example the seat reserved for the U.S.S.R. or any seat 
or seats left vacant as a result of some Latin-American coun-
tries not join(ng the Organization) will not be filled unless 
the Conference so decides by a two-thirds majority. It is not 
clear what country would be the eighth state of chief economic 
importance in the probable event that the U.S.S.R. will not 
join the Organization. There is some reason to believe that 
Italy might qualify for this seat.. 

81CTION D - THE COUMISSIONS  
-- 

* Article 82*- Establishment  and  Functions 
Article 83 --Composition and Rules of Procedure • 

The Havana Charter does not provide for any speCific 
commission. It merely provides that the Conference will 
establish such commissions as may be required for the per-
formance of the functions of the ftganization. These Commissions 
will have the functions or general terms of reference assigned 
to them by the Conference. They will be under the supervision 
of the 3Xecutive Board, to which they will report, and their 
rules of procedure will be subject to approval by the Board. 
The Charter erpowers the Board to take such action upon the 
recommendations of the Commissions as it may deam appropriate. 

..1tEor a discussion on the Tariff Committee which was provided 
for under Article 81 of the Geneva Draft Charter but is not 
so provided for in the Bàvana Charter, see the referenosto 
Article 17 of the Havana Charter in this Report. 
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Although Con=issions were not specifically named
in the Charter, it is expected that the functions of the
Organization in certain fields are so numerous and will
•require such constant and detailed work that the need for
the establishment of Commissions in those fields in almost
certain to Impose itself. This will in all probability be
true as regards the following: Commercial Policy, Inter-
governmental Commodity Agreements, Restrictive Business
Practiees, and Economic Development. It can be expected
that these Commissions will be of a permanent nature. Nothing
in the Charter, however, precludes the establishment of ad
hoc Casaaissions where the Conference deems it necessary. The
feeling at Havann was that the number of Co=issions should
be held to a minimum, and the practical difficulty of en-
listing persons of the required calibre to serve on these
Commissions was recognized as an snherent deterrent to any
tendency to the eontrary.

The appointment of the members of the Co:missions will
be made by the Zxecutive Board unless the Conference decides
otherwise. The actual number of members, which normally must
mot exceed seven, shall be determYned by the Conference. It
in understood that members of Commissions, and particularly
the Chairman which each Co=ission will elect, will be inter-
nationally secognir.ed 4zperts in the- general field of parti-
cular aspects of the work of the Car.aission to which they are
named. As was stated above, this was recognized as a prao-
tical difficulty and the Charter permits enlisting the ser-
vices of such men either on a permanent or on a temporary basis.
The responsibilities of these persons shall be exclusively Inter-
national in character. The Chairman of each t'.anmission is given
the right to participate An the deliberations-vf the Conference
and of the Zmeoutive Board but will not bave the right to vote.
The Conference and the Ezeeutive Board will take steps to
insure the avoidance of duplication in the work of the Com-
missions and that of other organizations; arrangements may be
made for representatives of the United Nations and of other
inter-governmental organizations to participate in the work
of the Co=mission.

As In the case of the EYeoutive Board, the allocation
of Sunctions, pers and duties bas yet to be determined by
the Conference upon reeommendations to.be submitted to It by
the Zceeutive Cocaittee of the Interim Cecmission.

SMMnu it - V133 "M-GIMMAI AND STAFF

Article 84 - The Director-General
Article 85 - The Staff

The chief ad'ministrative officer of the Organization
will be the Director-General. Be will be appointed by the Con-
ference upon the recommendation of the Board. Ris powers,
duties, conditions of•serrice and terms of office will be de-
fined by regulations approved by the Conference.

The Director-aeneral will be subJeot to the general
supervision of the Board but will present to the Conference an
annual report on the work of the Organization and the annual
budget estimates and financial statements of the Organization.
It can be expected that, in view of the fact that the Conference
will normally most only once a year and because the Board will
be allocated the bulk of the current operating functions, of the
Organization, most of the contacts between the Direetor-General
and the Organization will be ahannelled through the Board, its
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Chairnan and whatever body is set up to perform the functions
of the Board when this body is not in session.

, ^.
The Charter authorizes the Director or. his re-

presentative to participate without the right to vote in the
meetings of any of the organs of the Organization.

The appointment of the Staff, including Deputy
Directors-General, is left to the Director-General, subject to
certain regulations and the fulfillment of certain conditions.

In the appointment of Deputy Directors-General
the Director-General shall first consult and obtain the agree-
ment of the Ezecutive Board. It is expected that the Deputy
Directors-General will be men of very high calibre appointed
by the Director-General to specific fields of activities under
the Charter. The original intention as contained in the London
draft of a Charter was that the Deputy Directors-General would
be Chairmen of the Commissions. •This concept was dropped be-
cause it was thought that it was advisable to permit greater
flexibility.

and e re
by Me=bar countries. This provision was insisted npon particularly
by the Latin-American countries who claimed that in the appoint-
ment of the staff of the United Nations insufficient attention
had been paid to the geographical factor..

LI

Staff, including the appointment of Deputy Directors-General, ^----^
will be made as far as possible on a wide geographical basis L ^

with du gard to the -4-a types of economy representied'

The Director-General will also appoint the Staff
or Secretariat of the Organization and shall.fizthe duties
and conditions of service in accordance with regulations approved
by the Conference.

The Charter provides that the selection of the

The paramount consideration, however, in the selec- '
tion of both the Deputy Directors-General and the Staff will be
the necessity of securing the highest standards of efficiency, •
competence, impartiality and integrity.

The Charter further provides that as regards the
oonditions.of service, such as those governing qualifications,
salaries, tenure and retirement, there shhll be as much uni-
formity as possible between the Staff of the International Trade
Organization and the Secretariat of the United Nations and of

' • .other Specialized Agencies.

The Havana Conference insisted that the Director-
'General should be a man of international'reputation in the
major fields covered by the Charter. It was récognized that
such a person would not be easily found. No names were men-
tioned in the open meetings but there is no doubt that various
possible candidates were discussed behind the scenes. It was
generally recognized that much will depend, perticularly in the
first years, on the campetence and judgment of the man.ohosen
for the job.

ll0 ryf
L ^
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SECTION  Y - OTHER ORGANIZATIONAL 
nonsIoes  

Article 86 -  Relations  with the United Nations 
Article 87 - Relations with other Organizations 
Article 88 - International Character of the Responsibilities 

of the Director-General, Staff and Rembers 
of Commissions 

„Article 89 - International legal Status of the 
Organization 

.Article 90 -  Statue of the-Organization in the Territory 
of Members 

_Article 91 - Contributions 

By far the most controversial issue in this Section of 
the Charter was the question of whether "an economic measure 

• taken by a Member directly in -connection with a political  natter" 
 was to be subject to the provisions of the Charter (Article 86, 

paragraph 5). 

'There were no other major issues.in this Section and 
• the Geneva text of the .Articles  enumerated above was adopted with 

onlyminor changes. • 

ft■rticle 86 -  Relations  with the -United Nations.  This is a  new 
 Article. Paragraphs I, 2 and 4 replace paragraph 1 of Article 

84, and sub-paragraph (0) of Article .94, of the Geneva draft. 
ParagraPb 5 is entirely new and deals with the function of the 
Organization concerning *essentially political matters*. 

It was thought advisable to group into a single 
Article all provisions concerning relations  with  - the  United 
Nations wherever the question of proper allocation of Tespon-
sibility as between the Organization and the United Nations was 
involved. 

Paragraph 1 provides, pursuant to the provisions 
of the UnitedNations Charter (Article 57), that  the Organi- 
zation will be brought into relationahipwith the United Nations 
Organization as one of the specialized agencies of the United 
Nations as soon as practicable attar coming into being. The 
International Trade Organization will thus become an.other link 
in the network of agencies such as the International Uonetary 
l'Und, the International Bank for Reconstruction and Development, 
the Food and Agriculture Organization, and the International 
Labour Organization, all ofwhich, according to the United à 
Nations hierarchy, fall under the Economic, and Social Council. 

This relationship will be eftected by agreement 
approved by the Conference. The task of preparing such an agree-
ment has been delegated-to the Executive Committee.of the Interim 
Commission. The only specific provisionsoehich the Charter con-
tains concerning this agreement are that it 'shall, subject to 
the provisions of Chapter VII of the Charter, provide for effect-
ive co-operation and the avoidance of unnecessary duplication 
in the activities of these organizations, and for co-operation 
in furthering the maintenance or restoration of international 
peace and security°. 

*It was the Economic and Social Council which, at its First 
Session, formally resolve& on February 18, 1946, to call a 
United  Rations  Conference on Trade and Employment. At the same 
tire the Council constituted a Preparatory Committee to ela-
borate a draft charter for the proposed world conference. 



The need for co-operation and co-ordination of
activities was fully recognized by the Havana Conference.
Discussions could not without detailed documentation cover
the full field and the detailed mechanics of such co-ordination
in all its ramifications. A somewhat more detailed discussion
did take place, however, in debates on Article 39 which deals,
among other matters, with the collection of international trade
statistics. A representative of the Statistical Office of the
United Nations took part in these discussions. It was reeog-
nized that co-ordination in this field should be directed to
obtaining greater uniformity and-to the applicability of inter-
national trade statistics to the general pattern of international

statistics. The need to avoid duplication of demands for sta-
tistical information made on countries by the various agencies
of the United Nations was also stressed.

This agreement of relationship will be framed in
consultation (initially at the Secretarial level) with the
Economic and Social Council and will be subject to approval by
the General Assembly of the United Nations to which the Coun-
cil will submit the agreement. It is expected that the agree-
ment, subject to the required changes, will follow closely the
precedents set in other such agreements entered into by the
other specialized agencies.

Paragraph 3 of this Article is independent in its

operation. It contains provisions concerning the applicability
of the provisions of the Charter to *any measures taken by a
Hember directly in connection with a political matter brought
before the United Nations*.

The controversy which arose over this Article was

as to whether such *economic measures*Ai.e. an import embargo)

were to be subject to the provisions of the Charter. Basically,
the principle involved was the degree to which the International
Trade Organization could enter into or make decisions, directly
or indirectly, on matters of an essentially political nature
when dealing with economic measures which are connected with

such political.matters.
There were in fact, however, two actual

cases in the minds of participants at the Conference, namely,
the India-South Africa and the Arab-Tewish disputes. Through
the medium of informal and behind-the-scenes discussions it
was possible to hold down to a minimum the open clashes which
a plenary discussion on these issues would have provoked; it
was not possible, however, to suppress completely reference to
these two cases.

The delegations directly concerned were South Africa
on one side and delegations of the Arab League countries and
India on the other. The present text of the Charter was estab-
lished on the basis of a vote which went overwhelmingly in favour
of the present provisions. The United Kingdom Delegation was
strong in its support of the provisions as they were adopted.
The South African Delegation, acting on direct instructions 3

to it du
Its
ring the

position
final plenaryon Government,

intrpretativl^tes
reserved

and
, meeting of the Conference.

• In effect the Charter now provides as a basic prin-
ciple that the Organization should not attempt to take action
which would involve passing judgment in any way on essentially

political matters. Pursuant to this principle and in order to
avoid conflict of responsibility between the United Nations and
the Organization with respect to such matters, the Charter
stipulatesthat any measures taken by a Member directly in
connection with a political matter brought before the United
Nations will not be subject to the provisions of the Charter.

LU



MOM 

Eft2MOZetriC 

- 19 - 

This provision covers measures maintained by a  Men-
ber  even though another Nember has brought the particular 
political natter before the United Nations so long as the 
measure was taken directly in connection with the matter. 
It was also agreed that such a measure, as well as the poli-
tical matter with which it was directly connected, should 
remain within the jurisdiction of the United Nations and not 
within that of the International Trade Organization. 

A3 regards the two cases mentioned above, the 

ment provisions mean that the economic nmasures taken by 
a against South Africa andiany Arab boycott on Jewish 

gOods are excepted from and not subject to the provisions 
of the Charter. 

In the debates on this question, the Havana Con-
ference held that the important  considerations were: (1) to 
naintain the jurisdiction of the United Nations over poli-
tical matters and over economIc measures of the sort mentioned 

• above utich are 'taken directly in connection with" such a 
political matter, (8) that nothing in the Charter should pre- 

• judice the freedom  of action  of the United Nations to settle 
• such .matters and to take steps to deal with such economic 
• measures in accordance with the provisions of the Charter of 

the United Nations if they see fit to do so and, (3) that the 
International Trade Organization should:not become involved 
ln essentially political issues. 

The responsibUitl-for making a determination as to 
utether a measure is infect taken directly in connection with 
apolitical matter brought before the United Nations rests 
with the International Trade Organization. _If, however, poli-
tical issues beyond -the conpetence of the Organization are in- 
volved in making such a determination, the action will be deemed 
to fal.1 within the scope of the United Nations. 

Yoreover, if a Nenber, which has no direct political 
concern in a matter brought before the United Nations as des-
cribed above (and consequently excepted from the I.T.O. Charter), 
considers that a measure taken directly In connection therewith 
constitutes a nullification or impairment of a benefit accruing 
to it under the Charter, be may have recourse to the procedures 
provided for in Chapter VIII under the provisions of which a 
settlement can be reached. 

Paragraph 4, like paragraph 3, is independent in its 
operation. It provides that any action taken by a Nember in 
pursuance of its obligation under the United Nations Charter 
for the maintenance or restoration of international peace and 
security will not be deemed to conflict with the provisions of 
the I.T.O. Charter. It is under the provisions of this paragraph 
that the International:.Trade Organization could impose economic 
sanctions against one or more of its Members if requested to do 
so by the United Nations. 

Article 87 'Relations with other Organizations.  Whereas the 
agreement of relationship mentioned in Article 86 is to be es-
tablished in Consultation with the Economic and Social Council 
for its presentation to the general AsseMbly, the arrangements 
between the International Trade Organization and other inter-
governmental* and non-governmentala organisations is lett to the 

* See Annex D. 
113 
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I.T.O. itself. It will be noted that a differentiation is
made between governmental and non-governmental organizations.

The Charter provides that arrangements will be entered
into by the I.T.O. with other inter-governmental organizations
which have related responsibilities.

Such arrangements will provide for effective co-
operation and the avoidance of unnecessary duplication. To
this end arrangements may be entered into for joint committees
and reciprocal representations at meetings. Furthermore, under
Article 63 of the United Nations Charter the United Nations may
make reco=endations, as discussed in the previous Article, for
the co-ordination of the policies and activities of the specialized
agencies.

A good exemple of the used for co-operation and co-
ordination concerns the functions of the International Trade
Organization in the field of Economic Development and Reconstruc-
tion with which a number of United Nations bodies are concerned.
In view of the desire and need to prevent unnecessary duplica-
tion in such activities, the particular question as to how the
International Trade Organization can most effectively carry out
its function in that field has been referred to the Executive
Coicmittee of the Interim Commission for special study and report
to the first annual Conference of the I.T.O. Another ezample
of the necessity for co-operation which in this case is speci-
fic.ally mentioned in the Charter is the provision concerning the
relationship between the International Trade Organization and the
Food and Agriculture Organization covered by Article 67 (Relations
with Inter-Governmental Organizations in Chapter VI, dealing with
Commodity Agreements) which sets down some of the procedures for
co-operation between the two organizations.

The Charter also provides that if it is deemed desirable
the Organization may incorporate other inter-governmental organi-
zations. Members of the Organization undertake, in conformity
with their international o^ligations, to take the action necessary
to give effect to any such agreement. An ezample of possible
incorporation would be the International Customs Tariffs Bureau
(Brussels) of which Canada is a member.

Alternatively the Organizatioa mâp'arzange for the
transfer to itself of'all"or part of the f}inctions of other
inter-governmental organizations, or to simply bring such organi-
zations under its supervision or authority: Such agreements may
be entered into by the Director-General subject to the approval
of the Conference.

Paragraph 2 permits the Organization to make suitable
arrangements for consultation and co-operation with non-govern-
mental organizations concerned with matters within tfié scope
of the Charter.

As stated above, all the preparatory work involved in
the preparation of the following agreements and arrangements
have been delegated to the Executive Ca=ittee of the Interim
Commission: (1) the agreement of relationship with the United
Nations; (2),the preparation of documents and recommendations
concerning relationship with inter-governmental organizations;
and (3) the preparation of recoxmendations.ooncerning arrange-
ments with non-governmental organizations. The Executive Com-
mittee is charged with making recommendations and submitting the
necessary documents to the first regular annual Conference of
I.T.O. There exist of course precedents by which the Executive
Committee will be guided in this work.

LII
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Article 88 - International Character of the Responsibilities
of the rector nere Staff and Members of o ss ons.
This Article merely provides that the respons ties of the
Director-General, members of Conmissions and of the Staff (in-
cluding Deputy Directors-General) will be exclusively inter-
national in character. These persons shall not seek nor re-
ceive instructions from any government or from any other author-
ity external to the Organization. Similarly, the Members of
the Organizations must respect the international character of
the responsibilities of those persons and will not seek to
influence them in the dischargg of their Quties.

Article 89 - International Le alBtatus of the Organization.
The rgen zat on will have legal persona ty -an will enjoy
such legal capacity as may be necessary for the exercise of its
functions.

Article 90 - Status of the Or anization in the Territory of
Members. This Article merely restates and imposes upon the
embers of the Organization eomplianee with the provisions of

Articles 88 and 89 above.

The function of preparing thé lnnez to the General Con-
Tention on Privileges and I-ities of the Specialized Agencies
has been delegated to the Ezecutive Committee of the Interim
Co=mission which will prepare this Annex with a TieW to re-
commendation by the Economic and Social Council to the first
annual Conference of the Organization.

Article 91 - Contributions. This Article merely provides that
each Mmzber will eontr ute promptly to the Organization its
apportioned share (pursuant to lrticld 77, paragraph 6) of the
ezpenditures of the Organization.

A Ye^Der will automatically lose its iight to Totë in
the organs of the Organization if it is in arrears to the ex-
tent of the amount of contributions due from it in respect of
the preceding two oomplete years. Provision is made, however,
that the Conference may by simple majority permit such a Member
to,vote if it is satisfied that the failure to pay is due
to cireumstanees beyond the control of the Nam sr.

CSAPTER VIII - 821TIINE[1T OF DIF"RElQCFS

Article 92 - Relianee on the Procedures of the Charter
Article 93 - Consultation and Arbitration
Article 94 - Reference to the Ezeeutive.Board

• Article 95 - Reference to the Conference
Article 96 - Reference to the International Court

of Justice
Article 97 - Miscellaneous Provisions

Annex N - Special Amendment of Chapter YIII
Resolution - Concerning Relation of I.T.O. and the

International Court of Justice

Chapter 4III deals with the procedure to be followed in
the settlement of differences among Members and between 3iembers
of the Organization arising out of the operation of the Charter.

Like the concept of an International Trade Organizatiob,
the procedure which this Chapter establishes is an entirely new
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departure in that it provides for the co-operative settle-
ment of differences  in theeconamic and commercial field when 
direct consultations between Members have failad. It is not 
surprising, therefore, that, in discussions in this hitherto 
unexplored field, there ihould have been some groping as well 
as clashes between different attitudes and concepts concern-
ing the nature of such procedures. 

The attitude of delegations at Havana on the 
major issues which arose reflected in large measure the type 
oflegal training and background of delegates and, consequent-
ly, their concept of law. In other words,  the  various delegates 
were accustomed to different systems of jurisprudence involving 
differing concepts of law not only different in detail but 
frequently in principle. Thus certain delegates Who were 
accustomed to, or trained in, /french law had difficulty in 
following and accepting the attitude of other - delegates who 

had been trained in Anglo-Saxon law, which is made up in such 
large measure of Common Law. This consideration was also evi-
dent in the attitude which various representatives had towards 
the nature of Chapter VIII. Certain delegations considered it 
as essentially judicial in nature and had constantly in mind 
parallels with existing judicial procedures. This was parti-
cularly true, as was to be expected,  of certain representatives 
who had received training or were engaged in some field of 
international law. Other delegations, including the Canadian 
Delegation although recognizing that the Chapter. undoubtedly 
had certain legal characteristics, particularly from a procedural 
point of view, considered it to be essentially non-legal in the 
sense that its prima purpose was to provide for the settlement 
of disputes in the highly.technical field of economics, finance 
and commerce..  As discussion progressed, that attitude became 
predominant. 

By far the main issue which-  faced the Havana Con-
ference in its formulation of the provisions of this Chapter 
concerned the extent of the field of cases which should be re-
viewable by the International Court  or Justice (I.C..) and the 
closely related question of the type of review of the decisions 
of the - Organization by the International Court, i.e., whether 
the'decisions of the Court on matters referred to it by I.T.O. 
Should have the nature of an advisory opinion or of a judgment. 
This question is dealt with under Article 96 below. 

A second issue which reflected the different  con-
cepts of law was the extent-to . which the procedures of the 
Chapter should be detailed or *codified". As stated above, no 
precedent existed in this field from which the Havana Conference 
could benefit. It soon became clear, however, that the con-
census of opinion at Havana favoured a more detailed elaboration 
(not necessarily a codification) of the provisions of this 

- Chapter in order to make it more precise than it appeared in 
the Geneva draft. This course seemed to impose itself for the 
following reasons: 

(1)The Preparatory Committee at Geneva had found it 
necessary to include a footnote to Chapter VIII 

- pointing out that only a limited time had been de- 
yoted to the provisions of that Chapter and con- . 
sequently had recommended that it receive full 
re-examination by the Havana Conference. 

(2)The Geneva text of Chapter VIII was the result 
• to some extent of an almost mechanical grouping 
under that Chapter of various related provisions 
which had been found in various articles of the 
London draft. 
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(3) It was found that differing interpretations
of the Geneva text were possible. This of
course prompled delegations to insist on a
clearer and âore precise text, perticularly
in view of the fact that certain possible
interpretations, such as that relating to the
exact povier of the Organization to reco=end
sanctions, were totally unacceptable to car-
tain delegations.

Still another eontroversy which occupied a great deal
of time concerned the relationship of Chapter VIII and Chapter V
as regards recourse, in point of time, to the procedures of
Chapter YIII and those of Chapter Y- Restrictive Business
Practices - Articles 47 and 48 (see above).

Mriefly the issue was an follows: The majority of dele-
gations, including the Canadiàn and 'United States Delegations,
considered that Chapter VIII stood behind the whole Charter,
so to speak. In other words, that a man or could have recourse
to the procedures of Chapter 4III whenever it Oeonsiders that
a benefit accruing to It under the-Zrharter is being nullified
or impaired' under the terms of sub-paragraphs (a), ;b-) or (e)
of Article 93. This view was opposed by the United Singdom
Delegation which stood virtually alone with the Belgian Dele-
gation in maintaining that if the procedures of Chapter Y were
initiated, the proceduresprovided for in that Chapter should
be exhausted before a 3iember could have recourse to Chapter YIII
under which it aould.obtain redress.

The issue was introduoed by the following notification
to other Cocmittees of the Conference which was issued by
Comrsittee YI erhieh lad Chapter YIII under its terms of reference:

•The Sixth Ca=aittee has discussed the question
of the relationship between Chapter YIII and
other parts of the Charter. In the light of
its discussion the Co®ittee wishes to make
Inown to other Co=ittees of the Conference
that, in its opinion, where an article of the
Charter other than those contained in Chapter VIII
establiahes procedures for action by a^ember or
by the Organization, action in accordance with
that procedure should precede that provided for
in Chapter 42II, but shall not unless it is so
s eeified air the r ts o embers un der

hapser .

As can be seen trot the underlined portion, this noti-
fication assumed that recourse could be had by a Member to Chap-
ter VIII at any time unless ecified otherwise in other parts
of the Charter. Tlilis-view las f na ly a opte and was incor-
porated in the Final Report of Ccnaittee 17 (dealing with
Chapter V) in the following terms:

RIn the course of its discussions, the Committee
(I9) had the benefit of a eo=unioation (quoted
above) from Coraittee YI setting forth the

,.opinions of that Committee on the subject of
Chapter VIII in its general relation to other
parts of the Charter. Ca=ittee IP found that
the question was full of complexities and that

This Report, as well as those of other Co=ittees and certain
sub-oo=ittees, was approved ii toto at a Plenary Session of the
Conference. They will have a/sry high evidential value for
purposes of future interpretation of the Charter* .
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nt was difficult to foresee at this stage
all implications of cases that may in prac-
tice arise.

;

*However, Committee IV calls attention to the
fact that the procedures under Chapter V apply
to complaints directed against Members as
such. Therefore, the procedures set forth
in Chapter V cannot rec u e resort a em-
er to the procedures un der ha ter

whenever considers that ere is nullification
or a rment of the benefits un der the
Charter by another e er .

Another controversy, although not very serious, cen-
tered round the general question of the allocation of responsi-
bilities between the Executive Board and the Conference. This
type of controversy, however, namely the'degreé of power to be
allocated to the Board under the provisions of the Charter, was
more serious in discussions on other parts of the Charter.

In spite of the serious controversies which arose it
was felt that the text of Chapter YIII which was finally esta-
blished constituted an acceptable compromise more likely to
work in practice. Farthermore, its provisions (e.g. Article 97,
paragraph 2, under which the Board and the Conference will
establish rules of procedure as may be necessary) are designed
to permit of evolution and development in the light of experience
and the accumulation of case-law.

The details of those issues and of others arising out of
discussions are dealt with below under the related articles.

Article 92 - Reliance on the Procedures of the Charter. Article
92 is a rearrangement of the neva.tezt of Article-U, paragraph
3, which has been divided into two paragraphs for purposes of
clarity and placed as the first Article of the.Chapter. Under
paragraph 1 of this Article

*Yembers undertake that they will not have re-
course, in relation to other Members and to the
Organization, to any procedure other than the
procedures envisaged in the Charter for com-
plaints and the settlement o?-=erences arising
out of its operation".

There existed at one stage of the discussion a strong
opinion that these provisions might conflict with the obliga-
tions of States under Article 38 of the Statute of the Inter-
national Court of Justice. A number of States parties to the
Statute have deposited pursuant to Article 36 a Declaration
whereby they recognize as compulsory imso facto and without
special agreement, in relation to any other State accepting the
same obligation, the jurisdiction of the Court in all legal
disputes concerning certain specified fields of international
law. This problem of conflict did not concern Canada in view
of the fact that our Declaration accepting the ^^pulsory
jurisdiction of the Court contains an exception under which
parties to disputes'may agree to have recourse to other modes
of settlement. The problem, however, arose out of the fact
that other States.had not made such a reservation and consequently
might not be freé t6 limit themselves to the procedures of

This reservation bad also been made by Australia, France
India, Iran, Luxembourg, New Zealand, Netherlands, South
Africa, Turkey, the United âingdom and the United States.
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Chapter T111. After further study and the receipt of further 
advice, however, the majority of delegations concluded that 
110 conflict existed. 'The insertion or the phrase *in rela- 
tion to other Members and to the Organization", added strength 
to this conclusion. 	• 

It should be noted that the provisions of Para- 
graph I limit recourse to the procedures of the Charter. There 
are in fact in other parts of the Charter procedUiii-nr com-
plaints and the settlement of disputes arising out of their 
operation.  Per  example, Article 21, sub-paragraph 5(d) pro-
vides a procedure for the settlement of a dispute which might 
arise when a limber considers that another Member is apply- 
ing restrictions (for balance of payments reasons) Inconsistent-
ly wlth the relevant provisions of the Charter. 

Paragraph 2 of Article 92 provides that limbers 
also undertake, without prejudice to any other international 
agreement (e.g. United Nations Charter), that they will not. 
have recourse to unilateral measures of any kind contrary to 
the provisions of this Charter. The term *unilateral economic 
measures* replaces the term *unilateral sanctions*.which appeared 
in the Geneva draft.  As  will be seen below under Article 95, 
an attempt was made to avoid anylreference, specific or im-
plied, to the word *sanction". 

•••■ 

Article 9 i_t_.-Itefertce.totle Ex _e n_sitive_Board. This  Article 
sets out n some etail the thir step 	the  settlement of 
differences, namely, the reference of unsettled differences to 
the Executive Board. 

'This Article land Article 95 - Reference to the 
Conference - represent the sort of elaboration of the text 
which was referred.to  in the introducteryparagraphs to this 
review of Chapter 171II. The Geneva draft contained only one 
Article (90) *Reference to the Organization*. In the process of 
breaking down the Geneva Article into two Articles - Reference 
to the Board, and 'Reference to the Conference - the question 
arose as to what the functions and powers of the Board were to 
be. The issuewas not very serious  and the  net result was 
that the text which emerged gives to the Board somewhat wider 
powerswhich are more clearly set out. 

Amu-Member concernedmay refer a dispute to the 
Board. A case of nullification or impairment resulting from 
(a) (*the existence of any other situation") may  ce  directly 
to the Board since, for reasons given above, consultation, as 
provided  for  in Article 93, may not be possible. 

The Board will promptly investigate the matter to 
decide whether any nullification or impairrent within the 
terms of Paragraph 1 of Article 93 in fact  existe. The Executive 
Board may, in the course of its investigation, consult with such 
Members inter-governmental organizations or commissions of 
the Orenization as it may deem appropriate. 

Raving concluded its investigation, the Board 
will take such of the following steps  as  may be appropriate. 
As  will be seen later, the following procedure will also be 
followed by the riConference when a case le brought before lt: 

1. Decide that the matter does not call for any 
action. 

2. Recommend further consultation to the Embers 
concerned. 

3. Refer the matter to arbitration upon terms as 
mayhe agreed upon between the Board and the 
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3[embers concerned.

The Board may feel that further dis-
cussions between the Yembers or the sub-
mission of the matter to arbitration,
might result in a satisfactory settle-
meat.

If the Board finds that the nullification
or impairment in fact exists and that it
results from a breach by a Member of an
obligation under the Charter, it may re-
uest the Member concerned to take such
act on as may be necessary to conform to
the provisions of the Charter.

Although the Board has no power of en-
forcement in the event that a Member does
not accede to the Board's request, it can
be appreciated that such a request, By rthe
3zecutive Board of the Organization could
not.be taken lightly by any Member.

5. In any nullification or impairment arising
under (b) or (c), the Board may make such
recommendations to Members as will best
assist the Members concerned and contribute
to a satisfactory adjustment.

It was made clear that this provision
does not empower the Board (or the Con-
ference) to require a Member to suspend or
withdraw a measure which does not conflict
with the provisions of the Charter,(such
as the use of a recognized exception In
accordance with the provisions of Article 45).

A new, although limited, power was granted.the Ezecutive
Board (paragraph 3) in that it can release the Member or idem-
Vers affected from obligations or the grant of concessions to
any other Yember or Members under or pursuant to the Charter
in the case of an emergency and within specified limits. If
any Member or Members, however, in respect of which such obliga-
tions or concessions have been withdrawn, appeals the Board's
decision to the Conference, the release granted by the Board
cannot take effect.

The Board may at any time during its consideration of
any question brought to it refer the matter to the Conference:
This would cover, for esample, the type of cases where the
Board feels that the i-esues are of such importance or are so
controversial that it belongs to the Conference (i.e., the
full membership of the Organization) to deal with it.

Article 95 - Reference to the Conference. Although all cases
of unsett e fferences between embers must go through the
Siecutive Bob.rd, such cases may be immediately referred to
the Conference before any or little investigation has been done;
for example, the Board may decide for various reasons that it
will not investigate a dispute and consequently refers it
directly to the Conference.

On the other hand, the case might have been fully in-
vestigated by the Board which might have

(1) taken action, e.g., released a Member from
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granting specified tariff concessions
to another Yember;

(2) make a decision, e.g., requested a Men-
bar to conform to the provisions of the
Charter;

(3) make a reeoffiendation, e.g., recommended
to a Member that it grant new (tariff)
eoâcissions to another Member as compensa-
tion.

In such cases any Member concerned may, within thirty days, re-
quest the Board to refer to the Conference for review any action,
decision or recommendation of the Board.

It is hoped that the Conference will not be saddled
with too many cases of disputes. It is hoped also that most
cases will be settled through direct consultation between Mem-
bers, and that those which are not so settled will be disposed
of by the Board - although there also exists the danger that
the Board may be overburdened and paralyzed administratively by
a flood of-urisettled disputes. It is not possible, of course
to foresee whither such hopes will be realized.

Nor is it possible to-envisage to what sztent the judg-
ment of the Conference will be impartial-and based on factual
considerations - no doubt it will vary greatly with cases.
Erperience at Havana revealed that countries which acted as a
'wbloc* in insisting on certain provisions (such as exceptions)
will not necessarily act as a bloc when it comes to the appli-
cation of such provisions. The fact.reaQins that =ch of the

` successful operation of the Organization will depend-an the
reasonableness of its Yembers in those Zwo respects.

In carrying out its (original) investigation or in
making its review, the Conference will follow the procedure
set down for the Ezecutive Board.

The next question is the nature of the relief to be
granted when the Conference has determined that nullification or
impairment within the terms of paragraph 1 of Article 93. It
should be noted that the provisions of the Charter for the settle-
ment of disputes by the elease of Members from obligations or
the grant of eonoessions^Faragraph 3 of Article 94, release
by the Board, and of Article 95, release py the Conference) re-
present the means of last resort to be used only when the nulli-
fication or impairment It *suflieiently serious". It was realized
that this rather negatiTe âpproach (such as permitting the with-
drawal of a tariff reduction) might lead to serious diffi-
culties, and, if abused, will constitute a retrograde step.
Henee it was provided,in sub-paragraph 2(e) of Article 94 (a
procedure to which both the Board and Conference must adhere),
that in the first place reoo-endations will be made to Yembera
was will best assist the Members concerned and contribute to a
satisfactory ad3ustment*. This would permit a more positive
solution such as a recommendation to the *offending^ Member to
compensate the "injured" Yember by-gran.ting the latter an appro-
priate concession rather than release the latter from an obliga-
tion towards the former.

As for the mature of compensation to be authorized, it
was made clear that the relief to be granted must be c ensa-
tor and not punitive. The word "appropriate* in the e should
not be read to provide for relief beyond compensation. l'arther-
more, the use of the term *Yember or Members affected" was -:meant
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to limit the number of Members to wham compensatory release 
tram obligations could be granted. This is evidence of the 
general opposition, particularly on the part of delegations 
trom Arab Laaffl countries, to any une of "sanations" in this 
connection by the Organization. 

It would not appear, however,'that even such *safe-
guards" against sanctions wouid completely preclude their use 
by the Organization in certain circumstances. For example, the 
flagrant disregard by a Member of an important obligation of 
the Charter might be considered as nullification or impairment 
of a benefit accruing to all other Lembers(who are honouring 
their obligation). In which case the Conference Could, under 
the terms of paragraph 3 of Article 95, authorize a "compensa-
tory"  release in favour of the "affected*  (ail)  Members of the 
Organization towards the *offending" Member. 

A new concept of differentiating between nullific-
ation or impairment under (a) on the one hand, and under (b) 
or (c) on the other. was introduced and accepted at Hàvana (see 
Article 95  (3)). It was recognized that the first cause (breach 
of obligation) of nullification or impairment was more serious 
and consequently the provisions concerning its treatment allow 
of Somewhat broader relief although, strictly,.such relief must 
still be compensatory. There is no provision in this type of 
case for "assistance* towards a satisfactory adjustment between 
the Members concerned._ . 

Paragraph 4 provides that when any Member or Members 
do in fact auspend the performance of any obligation or the 
grant of any concession to another Member,  the latter Member is 
then permitted to give notice of withdrawll within sixty days 
after such action is taken, or if the International Court of 
Justice has been requested for an opinion after such opinion 
is delivered. Withdrawal takes effect silty days atter notice 
instead of six months as provided_for in the general withdrawal 
Article. 

Article 98 - Reference to the International Court of Justice. 
The final step which may be taken in the procedure respecting 
the settlement of differences is provided for in this Article 
in the form of a request by the Organization for an advisorY  
opinion  (not a judgment) from  the International Court of Justice. 
Thi s, as will be eeen, was the main and most controversial issue 
in this Chapter. 

Paragraph 2 authorizes any Member whose interests 
are prejudiced by a decision of the Conference under the Charter 
(not only under Chapter VIII) to heve such decision revien-57-  
the International  Court. of  Justice. Such review is limited, 
however, to a request by the Organization for an advisory opin-
ion Which, pursuant to the Statute, can only be given on legal 
questions, such as the interpretation of the Charter. 

It was made clear in official Reports of the Havana 
Conference that a real interest of the Member must be adversely 
affected before that Member can request the Conference to aik 
the Court for an advisory opinion. This was insisted upon so 
that a remote, theoretical or unsubstantial interest of a Item-
ber in the decision in question would not be sufficient reason 
to give a Member the right to request an advisory opinion. 

Paragraph I formally authorizes the Organization it-
self to request tram the Court advisory opinions on legal ques-
tions arising within theacope of the activities of the Organi-
zation. 
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The other provisions of Paragraphs 2 and 3 simply
serve to spell out the requirements as to the form and the
documentation and statements which must accompany, pursuant to
the Statute of the Court (Articles 65, 66), a request for an
advisory opinion. It will be noted that the Members sub--
stantially interested will be consulted in the preparation of
the statement.

Paragraph 4 provides that pending the delivery of
the advisory opinion, the decision of the Conference shall
have full force and effect. This was deemed necessary in
view of the length of time which may elapse before the advisory
opinion of the Court is delivered. Provision is made, however,
whereby the Conference will suspend the operation of its deci-
sion where in the Tiew of the Conference damage difficult to
repair would otherwise be caused to a Member. Such suspension
would be decided upon by the Conference by simple majority.

Paragraph 5 provides that the Organization will con-
sider itself bound by the advisory o pinion of the Court, and
that the decision (of the Conference) in question shall be
modified in accordance with the idPiss9 opinion.,

For purposes of clarity, the 8esolntion concerning the
relation of the I.T.O. and the I. C.J. and Annex N providing, with-
in specified limits, for amendments to Chapter YIII by simple
majority, ;are dealt with following the discussion of the main
difficulties and controversies which arose on the Court issue.
They both form an integral part, however, of the over-all com-
promise which was reached on the provisions of Chapter VIII.

. " As already stated the establishment of the provisions
of Article 96 as outlined above was by far the most important
and controversial issue in this Chapter. Broadly speaking,
it concerned the relation of the 2.T.0., its Hembers, and the
I.C.J. •

The main participants in this many-aided controversy
were, on the one hand, the French Delegation, and, on the other,
the United 8ingdom and United States Delegations. The issue
was sufficiently serious to cause those delegations to state in in-
2ormal meetings that they would not be prepared to recorcaend
the Charter tp their goverrrnents if certain proposals, which
they fe.voured•.or opposec: for different seasons, were either
inserted into--or omitted lrom this Chapter.

The position of delegations as a whole varied greatly
depending on the particular point at issue. Briefly, they
ranged all t,he.way from a very strict limitation on cases re-
4iewable by means of an advisory opinion by the Court, to the
view that practically any type of decision of the Organization
should be made subject* to appeal to the International Court of
Justice, and that the decision of the Court should have the
nature of a Judgment. The problem in fact was one of degree.

The following few paragraphs outline briefly the re-
levant provisions of the Statute of the Court, indicating, where
.relevant, the particular points respeeting which the major con-
flicts of opinion arose and the reasons for such conflicts.

The Statute provides two main procedures, mmely, the
judgement procedure and the advisory opinion procedure. It was
on the choice between these two procedures that the main con-
troversy existed. An will be seen below, the choice of pro-
cedure determined to a large degree the eztent of the field of
cases which could be permitted to go before the Court.
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1.'Tud nt Procedure. A judgment is rendered on a conten-
tious case fo ng an appeal made by States parties TôOhe
Statute. This is the usual udicial'procedure.

Since only States may be parties in cases before the Court
(Statute 34), thé Î-tern,ational Trade Organization could not,
therefore, under this procedure, be a party before the Court
unless the Statute were amended.

The jurisdiction of the Court comprises all cases which the
parties (States) refer to.it (Statute 36).

The French Delegation, supported by many European and Latin
American delegations, was particularly insistent that the judg-
ment procedure should be adopted and provided for in the Charter.

In order to get around the practical difficulty arising from
the fact that organizations such as the International Trade
Organization cannot be parties in cases before the Court, the
French Delegation made a formal proposal suggesting the adop-
tion of a Resolution by the Havana Conferenc'e "ezpressing its
wish that.the International Court of Juâtice should consider
whether its Statute could be amended so as to permit such pro-
cedure". This proposal was strenuously opposed by the United
gingdom, the IIniteâ States,.Canada and many other delegations.
It was finally abandoned, although reluctantly and only after
another resolution, mentioned_below, was adopted#by the Con-
ference.

The following may be listéà as the chief reasons why the
French proposal was opposed by certain delegations and supported
by others:

(a) Assuming the Statute could have been amended to
permit the International Trade Organization to be
a party in a case before the Court (which is ex-
tremely doubtful), any Member could have brought
an decision of the Organization and the Organi-'
zation itself before the Court. This could have
resulted in a serious loss of cdntrol by the Inter-
natiional Trade Organization over matters within its
scope.

In fact, the consensus of opinion at Havana was
closer to the other extreme, namely, that the I.T.O.
should be sole master in its own house, that is,
that its decisions should be final.

(b) Any question, such as questions of economic fact
(e.g., whether a Member's balance of payments posi-
tion is such as to warrant the use of quantitative
restrictions, or whether a Yember should be per- -
mitted to use ^LR's for economic development) would
have been appealable before the Court. This,.for
obvious reasons, was perhaps the main reason why
the judgment procedure was unacceptable to many
important delegations. In fact, even the French
Delegation modified its original position in this
connection so that its revised proposal provided that
the only grounds for reference to the Court should be
legal considerations regarding competence, action
ultra vires, or the interpretation of the Charter.

(c) If the required amendment to the Statute of the Court
could not be implemented, the disadvantages outlined
above would have been even more serious. Members
could have, for ezample, brought their dispute before'
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the Court irregardless of the fact that the 
Organization had made a ruling on it. The 
Court's judgment (assuming the Court had admitted 
the case) might have been contrary to that of 
the Organization, perhaps even contrary to the 
provisions of the Charter. Turthermore, the 
Organization could not have been a party before 
the Court when its decision was being reviewed. 
?or obvious reasons, this situation could not 
be permitted to develop. 

2. Advisory Opinion Procedure.  This is the procedure vtich 
had  been provided for in the Geneva draft and which still remains 
in the final text. 

Advisory opinion may be given on ).ereal,  questions only 
(Statute 65). It  vas  because of this limitation that the 
Prench, Italian, POlish, Colombian and other delegations 
opposed this procedure. 

Turthermore, only bodies (such as the International Trade 
Organization) may be IITEEfized by the General Assembly of the 
United Nations (United Rations Charter, Article 96) to request 
for an advisory opinion fr= the Court. 

This procedure, as can be seen, limits cases to le al ques-
tions such as the interpretation of the Charter. Under this 
procedure there is no "case" in the legal sense; neither lidam 
bers nor the Organization can therefore,'be parties to such 
"cases". As outlinelabove, ail that is required to be present-
ed to the Court is an exact statement of the question upon 
which an advisory opinion is required, accompanied by all docu-
ments likely to throw light upon the question. 

Tr= the  point of view of law the differences 
between a judgment and an advisory opiàion delivered by the 
Court ensues first and formnost from the degree of binding force 
attaching respectively to them. A judgment is binding upon 
the parties, utereas compliance with the terms of an ?advisory 
opinion is, as the name implies optional. In this connection 
the provisions of the I.T.O. Carter (Article 96, paragrae 5) 9 

 make the advisory opinion binding upon the Organization. Nome 
delegations regarded this as a "legal heresy". 

In practice, there has been little difference be-
tween a judgment and an advisory opinion. The experience of 
the Permanent Court of International Justice shows that advisory 
opinions have always exercised great influence and have carried 
great weight; there is no instance in which the conclusions of 
such an advisory opinion have not in practice been applied. In-
deed,  the  authority of an advisory opinion has aloes been such 
that no question submitted to the Permanent Court for  such an 
opinion bas ever subsequently =me before it as the subject 
of contentious proceedings (judgment procedure). This arises 
from the fact that, as evidenced by the history of the Permanent 
Court, advisory proceedings before the Court were provided with 
the same procedural safeguards as were provided in contentious 
cases. In the eyes of the Permanent Court both oategories of 
oases were equally important and they were dealt with on strict-
ly analogous lines. At the moment, it is not possible to state 
positively that the International Court of Justice intends, 
in this respect, to follow the practice of the Permanent Court 
of International Justice, but in view of the terms of Articles 
82 to'85 of the Rules  of Court, it.seems probable that it will 
dosa. 

• 
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The whole Court issue was debated at length and
finally settled in a strong eighteen-country Sub-Co=mittee
in which all divergent views were represented. The basis of
compromise, however, of which the Resolution and Annex represent
the final link, had to be arrived at through informal meetings
between the United States and the United Kingdom Delegations
on the one side and the French Delegation on the other. Once
the deadlock was broken the Sub-Committee text was approved by
the full Conference after a relatively short debate and without
any substantial change. Even though many delegations did not
express a clear-cut opinion on this issue, it would appear
that the majority were willing to accept the procedure provided
for in the Geneva draft.

The Canadian Delegation would have preferred to
see the Geneva draft accepted without change except possibly
for a few necessary clarifications. The compromise reached on
Article 96 at Havana, however, does not depart to any appreci-
iable degree from the Geneva provisions. It is in the adoption
of the Resolution concerning the relation between I.T.O. and
I.C.J. and in the insertion of Jlnner N that the Havana text
might eventually differ from the Geneva text.

It is erpected that.the.final outcome of any action
which might be taken pursuant•to the Resolution and within the
terms and limits of the Anne= may be that the Charter will pro-
vide for review by the Court of a somewhat larger field of
cases. But, as indicated below, the strict limite imposed
by the Annex will not permit any appreciable extension of that
field.

Resolution Concernin the Relation of the
International Trade r an zation and the
ternational Court of Justice and Annex N

Special Amendment to Chapter VIII

We have already seen that certain delegations
ôpposed the fact that the provisions of Chapter VIII did not
provide recourse to the International Court of 7ustice on all
questions arising out of the operation of the Charter. That
view, as we have seen, has not gained favour.

As an alternative those delegations urged that the
text of Chapter VIII be in particular amended so as to provide-
that Members might refer such questions as could not be decided
by the Organization to the International Court. It was made
clear, however, that these delegations did not urge that a Mem-
ber should be allowed to attack the validity of an advisory
opinion of the Court obtained through the procedures"of Chapter
VIII on the points covered by such opinions.

On the other hand, the views of other delegations,
including the Canadian Delegation, were expressed that the pro-
cedures of Chapter YIII were plenary and adequate.

In view of the limited time available for further
discussion and because of the legal'complezities involved, the
Havana Conference agreed that the Interim Commission should exa-
mine the question. The Resolution which was adopted provides
that the Interim Commission, through such means as may be appropriate,
ahall consult with appropriate officials of the International
Court of Justice, or with the Court itself, and after such
consultation report to the first annual Confèrence of the
Organization upon the questions of -
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(a) whether such procedures (that is, review of le al
^questions through means of an advisory opinion

need to be changed to insure that decisions of the
Court on nattera referred to it by the Organization
should, with respect to the Organization, have the
nature of a judgment; and

(b) whether an amendment should be presented to the Con-
ference pursuant to and in accordance with the pro-
visions of Annex H.

It can be seen that the terms of reference of the
Interim Commission under this Resolution are very wide. This
was probably necessary to permit a full study of the question.
That is one task. But it follows that its recoczmendations,
if they were to be implemented by the Conference, could presum-
ably upset the generally acceptable oompromise reached on the
text of Article 96.

It was necessary, therefore, to limit the possible
practical application of the terms of reference.- This was done
in Annex N to Article 100 - lnendments. This Annex was in
fact originally suggested by the French Delegation with a view
to assuring that any amendments-to the provisions of Article 96
as the Interim Commission might recomaend would become effective
upon approval by the Cbnferenoe by & vote of a simple majority
of the Yembers rather than the usual two-thirds majority. That
proposal was accepted and inserted in the lnnez as part of the
over-all compromise on this issue. The purpose was to make
any amendaent to the provisions of the Ctarter in this respect
relatively !'eaay" in the light of the report to be presented by
the Interim -Commission.

On the other hand, however,-and in order to preserve
the general principle incorporated in Article 96,tiro provisos
were inserted in Annex A. Any amendment which the Interim
Co=aission can reco=mend -,st relate to review by the Court of
matters whieharise out of the Charter'but which are mot already
covered in Chapter VIII. The two provisos were as o ows:

1. Any amendment which may be approved by a simple
majority,rote shall not provide for review by the
Court of any economic or finaLcial fact as wsta-.
blished by or through (e.g. la the I.ld.P. ) the
Organization.

This was meant specifically to cover the questions
dealt with in sub-paragraph Z(e) of Article 36 of
the Statute which recognizes the jurisdiction of the
Court in all disputes concerning "the existence of
any fact irhich; if established, would constitute a
,breach of an international obligation".

W.B . This proviso, in fact, assures that the deci-
sions of the Orgeinization on nattera of eoonemic or
financial fact cannot be referred to.the Court.

â

2. No amendment can etfect the obligation of Man are to
accept the advisory opinion of the Court as binding
on the Organization upon the points covered by such
opinion.

This, in fact, means that the procsâure as provided
in Article 96, whereby legal questions may be referred
to the Court for review by means of an advisory
opinion which must be accepted, can not be amended
(by
Tisliniaoâôist bé
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means that the subject matter of the opinion 
cin not Subsequently be appealed before the 
Court as a contentious case. 

It can be seen from the foregoing that the use of the 
*easy amendment" procedure provided for under this Annex is 
quite limited. It probably will not lead to any appreciable 
extension of the cases which can be referred to the Court. 
The number of cases wtich might be referred to the Court for 
judgment after, (1) matters not already covered in Chapter VIII, 
(a) questions of economic or financial fact, and (3) legal 
questions, have been specifically exceeia: is probably not 
very large. 	• 

*The nature or extent of the reparation to be made 
for the breach of an international obligation" covered by 
sub-paragraph (d) of Article 38 of the Statute, might be such 

. a case. 

It is this type of problem and the question of esta- 
, 	Wishing a gpeedy procedure perhaps specially adapted to the 

. technical needs of the International Trade Organization, such 
as the formation of an economic panel of the Court, which the 
Interim Commission has been instructed to study with a view 
to making appropriate recommendations to the Conference. 

Due in part to the uncertainty attaching to this 
- 	whole problem, such as the type of amendment which might enjoy 

the *easy amendment* procedure, and in part to the inability 
of delegations to agree to an unequivocal text as regards the 
Resolution and the Annex, a third proviso was added to the 
latter. This proviso was proposed by the United Kingdom Dele- 
gation. It provides that if any amendment which may be recommend-
ed by the Interim Commission alters the obligations of Members, 
any Member - which does not accept the amendment may withdraw 
from the Organization upon the expiration of sixty days (in-
stead of the usual six months) after giving written notice. 

• 

CHAPTER IX - GENERAL PROVISIONS  _ 
Article 98 -Relations with Non-Members 
Article 99 - General Exceptions 
Article 100 - Amendments 
Article 101 - Review of the Charter  
Article 102 Withdrawal and Termination 
Article 103 - Entry into Force and Registration 
Article 104 - Territorial Application 
Article 105 --Annexes 
Article 108 - Deposit and Authenticity of Texts; 

Title and Date of Charter. 

Chapter  IX, the final Chapter of the Charter, groups 	. 
all those Articles as listed above which could not be . incorporated* 
into any other Chapter of the Charter. The provisions of all 
these Articles cover the whole Charter. 

By far the most importailt issue in this Chapter con-
cerned the question of relations with non-Members, which  is 

 &Jet with in Article 98. 

TWo other issues in order of importance concerned the 
provisions for the review of the Charter, the authenticity of 
texts, and the number of acceptances necessary to bring the 
Charter into force. 
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,trticle 98 - Relations with non-ldembers. This Article was by
far the main issue which faced the avana Conference in its
discussions on this Chapter. Agreement upon its provisions,
however, was relatively easier and came about more quickly
than had been anticipated.

It should be noted at the outset that the pro-
visions of this Article, like those of all other Articles of
the Charter, can, of course, bind only Members of the Organi-
sation. For reasons which may be implie rom the discussion
which follows, it is clear that the successful operation of
the provisions of this Article will depend in no small measure
on the reasonableness of the Members of the Organization both
in adhering to the spirit of the provisions and in agreeing to
'reasonable" departures in exceptional eircumstances.

The Geneva draft reflected the very serious con-
troversies to which the question of relations with non-Members
had given rise at Geneva. In fact, no agreement could be reached
and the Preparatory Coamittee transmitted three alternative
teztd to the Havana Conference without expressing any judgment
concerning the merits of one proposal as against another.

The three alternatives were intended to present
the Havana Conference with provisions-which were of varying
degrees of strictness and rigidity or, in other words, *un-
?avourable attitude* towards non-Yembers. Thus alternative ♦
was oonsidered the strictest or"=st unfavourable" whereas
alternative C was the "least nnfavourable*; alternative B was
an attempt to take the middle of the road attitude. It was
along the lines of alternative B that discussions at Havana
proceeded and the text which emerged more closely approximates
this alternative than sither of the other two.

Paragraph 1 of the 8avana text makes it clear that
nothing in the 15harter can preclude any Member from maintaining
existing or entering into new economic relations with non-
Yembera. Paragraphs 2, Z and 4 provide limits to the appli-
cation of this general principle. The statement of this basic
principle and its inclusion as paragraph 1 of the'Article re-
flects the "less unfavourable* attitude towards non-Members
which prevailed at Havana. As can be seen, the opening sentence
of.both alternatives'B and C revealed a stricter attitude: *no
3deaber shall seek exclusive or preferential:pdvantages for its
trade with any non-yember".

Under paragraph Z of Article 98, Members recognize
that it would be inconsistent with the purpose of the ar er:

1. for a Member to peek any arrangements with non-
Members for the purpose of obtaining for the trade
of its country preferential treatment as compared
with the treatment accorded to the trade of other
Yember countries, and

8. for a Yember to conduct its trade with non-Member
countries so as to result in injury to other Me or
countries.

In accordance with those two basic limitations to
the principle enunciated in paragraph 1, Yembers agree to the
.tollo*ing two positive sindertaicings

(a) *Bo Hember shall enter into any new arrangement
with a non-Member which precludes the non-Mem-
ber from according to other Member countries any
benefit provided for by such arrangement".
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In this connection it was agreed at the Havana
Conference that termination of any existing
obligations of Yembers towards non-3Ceers
should be in accordance with the terms of the
agreements embodying such obligations.

It was also understood that, in general,.
this undertaking applies to treaties or agree-
ments which, by their terms, preclude the ex-
tension to other Members of benefits provided
for in such treaties or agreements. It is
quite clear, however, and it was so agreed at
Havana, that'a Member might by other means enter
into new arrangements with a non-Member (or
attempt to maintain an existing agreement)
which would preclude the non-Member from accord-
ing to other Member countries any benefit pro-
vided for by such arrangements. It was recognized,
therefore, that if a Member were wilfully -
to accomplish the same result by other means,
such Yember would be acting in contravention of
this undertaking.

lhirthermore, the Havana Conference agreed
that action by a state trading enterprise of a
non-Yember,-which would be non-discriminatory
under the terms of Article 29 of the Charter,
would also be considered non-discriminatory for
the purpose of imLterpreting the provisions of
the sub-paragraph.

(b) OSubject to the provisions of Chapter IY, no
Member shall accord to the trade of any non-
U- or country treatment which, being more
favourable than that it accords to the trade of
any other 3dember country, would injure the economic
interests of a.l[ember country".

It will be noted that under this undertaking a
Yember can accord to the trade of a non-Member
treatment which could be more favourable than that
which it accords to Yember. It is only in-'the
case where injury is'câused W"the''economic in-
terests of a Member country that this undertaking
would apply.

Paragraph 4 makes it clear that nothing in the
Charter will be interpreted to require a Hem ber to accord to
non-Member countries treatment as favourable as that which it
accords to Itember countries under the provisions of the Charter.
It is specified that failure to accord such treatment will not
be regarded as inconsistent either with the terms or with the
spirit of the Charter..

Article 98 specifies threé cases in which Members
can disregard its provisions within specified limits:

Paragraph 3 permits Members to enter into
preferential agreements for purposes of
economic development or reconstruction with non-
Members in accordance with paragraph 3 of
Article 15.

Thus by entering a preferential tariff
agreement a Hem ber country would contravene,
•unless this exception were made, the provisions
of paragraph 2 since (1) it would be "seekinga
and receiving from a non-Member advantages which
other Yembers could not enjoy, and (2) such ad-
vantages thus obtained from and granted by a
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non-U:ember would not be extended to all 
other Members. 

It must be noted, however, that the 
"automatic approval" provisions of Article 
15, under which the Organization must give 
its authorization, does not apply to a new 
preferential agreement involving Members 
and non-Bambers.w In such cases, approval 
can only be granted by a two-thirds majority 
of the Bamberg present and voting, and sub-
ject to such conditiona as the Organization 
may impose. 

Similarly, paragraph 5 allows Bamberg to enter 
into customs unions or free trade area arrange-
ments with non-U:embers, but in this case, as in 
the case of new preferential arrangements, a 
two-thirds majority of the Members present and 
voting is required in accordance with paragraph 6 
of Article 44. 

• (3) The third exception is contained in an inter-
pretative note to Article 98. This note pro- ' 
-vides that the provisions of Article 98 will 
not be construed to prejudice or prevent the 
operation of the provisions of paragraph 1 of 
Article 60 regarding the treatment to be 
accorded to non-participating countries under 
-the terms of a commodity -control agreement 
-which sbnforms to the requirements of Chapter VI. 

There  are,  of course, other cases where Al Member 
would not be bound by the *provisions of ,Article 98 in his re-
lations with non4Eambers. For example, a Yember can take 
action-or-enter into agreements with non4Wembers for national 
security reasons in accordance with sub-paragraph 1 (b) and (c) 
of Article 99. 

It oan be seen that the provisions of the Article 
are rather looselyworded. liany specific problems of relations 
between'Yembers and non-Members have not been clearly foreseen 
and provided for, and will  have to be solved on an ad hoc basis. 
Although the basic principles and undertakings which were deem-
ed to be minimum requirements have been incorporated, it seemed 
impossible at Havana to reach agreement much beyond that point. 

There were two general consideratfons which affected 
discussions on this issue and which in the case of certain dele-
gations permeated their whole attitude. Firstly,  .the  commer-
cial relations of western and eastern European countries. 10th 
groupa  were anxious to arrive at provisions which *multi not 
seriously impede commercial relations between them. Similarly, 
once it became almost certain that Argentina would not sign 
the Final Jet at Havana that country (which oCntinued to take 
part in discussions) and other latin American countries, such 
.as Chile and Bolivia

g 
 were anxious not to make too "unfavourable" 

the treatment of norp-Members under the Charter. The same con-
siderations applied to Switzerland.' 

Secondly, it became clear that without knowledge 
of what countries would be Umbers and what countries emuld be 
noweembers  of. 	Organization particularly in the tiret  few 
years of operaion, that it would be premature to provide in 
the Charter itself for relatively °unfavourable" relations be-
tween embers and non-:Members. It was recognized that any Ham-
ber whose vital interests might becomm prejudiced - by too rigid 
provisions could not afford to remain for very long a Member 
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of the Organization.

Paragraph 5 of Article 98 therefore provides
that the ExecutiTe Board will make periodic studies of
general problems arising out of the commercial relations be-
tween Yember and non4ember countries. With a view to pro-
moting the purpose of the Charter, the Board may make recommen-
dations to the Conference with respect to such relations.

There would obviously be many considerations, apply-
ing to varying degrees in particular cases, which the Board
will have in mind when making such recommendations on the re-
lations of Members and non-Members. Such factors as the
general economic eircumstanees of a Member, its creditor or
debtor position, the volume and importance of its commercial
relations, and other factors could all have a direct bearing
in particular cases and thus affect the interests of the Mem-
ber directly concerned and of other Members.

Any recommendations involving alterations in the
provisions of this Article will be dealt with in accordance with
the provisions of Article 100 dealiag with amendments.

Article 99 - General e tions. Whereas Article 45 contains
exceptions to hapter 17 only, the general exceptions contained
in this Article are made to the whole of the Charter.

The majority of the exceptions provided in this
Article are made forxeasons of national security. Zàus

(a) No Member is required to furnish any information,
the disclosure of which it considers contrary to
its essential security interests;

(b) Nothing in the Charter can prevent a 3Sember from
taking any action, "either singly or with other
states which may or may not be Members of the
r^g n^zation., which it considers necessary'for the

protection of its essential security interests
where such action related to the following:

(i) 7issionable (atomie) materials or to the
materials from which they are derived.

(ii) Traffic in arms, ammunition or implements
of war, or to traffic in other goods and
materials carried on directly or indirectly
for the purpose of supplying a military
establishment of the men or or of any other
country.

The expression or of any other country",
which was âdded to the Geneva text, makes
it clear that the military establishment
need not be that of a Member of the Organi-
zation. Under this provision a Member could
impose, for eznmple, an export embargo on
exports to any other country of materials
such as iron ore or steel.

(iii) Any action which is taken in time of war or
other emergency in international relation-
ships.

This provision was not further defined al-
though when it came to establishing the au-
thentic French text, the expression "other
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emergency" was understood to mean a
serious and impending emergency; the
French text is: `cas de grave tension
internationale".

(c) Nothing In the Charter can prevent a Member from
entering into or carrying out any inter-governmental
agreement (or other agreement on behalf of a govern-
ment) made by or for a military (army, air force or
navy) establishment for the purpose of meeting
essential requirements of the national security of
one or more of the participating countries.

This is a new exception which was not in the
Geneva text and which was proposed by the United
States Delegation to permit continuation of their
stock-piling policies. In this case, as in those
mentioned above, the agreement may include countries
which are non-Hembers as well as 3iembers of the
Organization.

The Conference agreed on a neeessary counterpart
to this provision. Article 32 - Liquidation of
Non-Commercial Stocks - was inserted in Chapter IP
,of the Charter. The main reason for the inclusion
of this Article was to provide machinery for prior
consultation in regard to the liquidation of stocks
iccumulated for security syasons under this exception.

The other exceptions provided for Inthis Article
are not of a security nature*

Sub-paragraph 1(d) provides that any nction taken
in accordance with the provisions of lnnez M is also excepted
from the provisions of the Charter. Annez M contains special
provisions regarding Zndia and Pakistan. It recognizes that
in view of the special circumstances arising out of the esta-
blishment as independent States of India and Pakistan, which -
have long constituted an economic unit, the provisions of the
Charter will not prevent the two countries from entering into
interim agreements (such as tarifS agreements) with respect to
the trade between them. Once reciprocal trade relations have
been eetablished on a definitive basis, measures adopted by
these countries in order to carry out definite agreements with
respect to their reciprocal trade relations may depart from -
particular provisions of the Charter. Such measures, however,
must be, in general, consistent with the objectives of the
Charter. An exception, identical in substance, is contained
in an interpretative note to Article MCIY, paragraph 5, of the
General Agreement on Tariffs and Trade.

?inally; paragraph 8 provides that the Charter will
not be construed to over-ride,

(a) any of the provisions of peace treaties
or permanent settlements resulting from
the Second World War which are or shall
be in force and which are or shall be
registered with the United Nationsq or

(b) any of the provisions of instruments
creating Trust Territories or any other
special regimes established by the
United Nations.



-  40  - 

Article 100 - Amendments.  All  amendments to the Charter re-
quire approval by a two-thirds majority vote. The only excep-
tion to the two-thirds majority rule is in respect of amendments 
within the limits and in accordance with the procedure set forth 
in Annex N (to Chapter  VIII)  where a simple majority is pro-
vided for. 

Article 100, however, differentiates between amend-
ments which alter and amendments which do not alter the obli-
gations of Members. 

The determination as to whether an amendment alters 
the obligations of Members will be made by the Conference by a 
two-thirds majority of the Members present and voting. This 
determination must be made before any amendment is voted upon. 

If it is determined by the Conference (or if it is 
obvious) that an amendment does not alter  the obligations of 
Members (e.g. amendment to purely procedural provisions), it 
will became effective immediately for all Members upon approval 
by the Conference by a two-thirds majority of the Members (not 
only by the Members present and voting). 

If the determination by the Conference is that an 
amendment alters the obligations of Members, that amendment 
must first receive the approval of the Conference by a two-
thirds majority of the Members present  and  voting. If such 
approval is obtained the amendment will become effective for 
the Members accepting it upon the ninetieth day after two-thirds 
or the Members have notified the Director-General of their.accetb-
tance. Thereafter, it will become effective for each remaining 
Member upon acceptance by it. 

The Conference may, in its decision approving an amend-
ment which alters obligations, determine by a two-thirds majority 
of the Members present and voting that the amendment is of such 
a nature that the Member which does not accept it within a gpeci-
tied period after it becomes effective will be suspended  from 

 membership. 

Paragraph 4 provides that the Conference will, by a 
two-thirds majority of the Members present and voting, establish 
rules with respect to the reinstatement of Members which have 
been suspended. It will be noted that this is a function speci-
fically allocated to the Conference and which, therefore, can 
not be delegated. 

A suspended Member may withdraw immediately on 
giving written notice.: The Conference may, however, at any 
time by a two-thirds majority of the Members present and voting, 
deteLine the conditions under which such suspension shall not 
apply with respect to any Member which does not accept the amend-
ment. 

A Member (which  bas  not been suspended) not accept- 
ing an amendment, which alters its obligations and which the Con- 

e- 	ference has decided must be accepted, will be free to withdraw 
from  the Organization at any time after the amendment has became 
effective provided such Member has given sixty days' written 
notice of withdrawal. 

Only time can tell with what SUOCOSS and restraint 
this Article will be applied. It is hoped that it will not be- 

> resorted to indiscriminately. For example many difficult pro- 
visions of the Charter were agreed to at H»ivama on the basis 
of an overall compromise. There is no doubt that if the various 
provisions embodying the individual elements of such a compromise 
were presented for amendment one by one, the required two-thirds 
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majority could be obtained with the result that the Charter
could be seriously weakened from the Canadian point of view.
Practical ezamples would be a further weakening of such Articles
as 13 and 15, the lose of permanent seats on the fteeutive
Board for countries of chief economic importance. For obvious
reasons it must be realized that such tactics could easily
mean the end of the Organization.

7

Article 101 - Review of the Charter. The Geneva text of this
t cle recogn ze the a visa ty of eonvening a special

session of the Conference for the purpose of reviewing the
provisions of the Charter en years after the entry into force
of the Charter.

Provision for review is maintained in the ?inal
tezt. A few more details of procedure which were only im-
plied in the Geneva text have been specified. A major change
was made, however, in that review is now provided for after

. ive years of operation.

It is envisaged that pursuant to this provision,
Members of the•4rg4aization will meet with the sole purpose
in mind of apprâising the aeeomplishmentp of the Organization
and of determining what changes might be necessary and generally
acceptable in order to reach.a fuller realization of the ob-
jectives of the Charter.

It was the consensus of opinion at Eavana thhat
in view of quickly changing economic conditions and methods,
the ten-year period might prove-to be too long. It night be
added that the International Chember-of Comma as had advocated
at Geneva review in the tifth year.

Many delegations, including the Canadian Dele-
gation, did not support the shortening of the period. It was
feared that a special session aTter such a relatively short
time might rèsult,ln another 'wSavana Conference" with its in-
numerable and serious conflicts, controversies and difficulties.
It was felt that economic relations between nations would not
have changed so substantially in such a short period in the
history of international economie relations-as to necessitate
the re-opening of all the old issues, run the risk of disturb-
ing basic compromises and lose what agreement had been reached.
Lastly; it was held that five years was not a sufficiently long
period on which to judge the operations of an organization of
such gigantic proportions as the International Trade Organiza-
tion.

It is too early to pass judgment on the soundness
of those two opposing wiews. However, since it can be expected
that the Organization will deal with any amendments at the time
at which they are presented rather than let them accuaulate
pending the special session, it will probably be that the five-
year review will be devoted to an examination of the basic
prinçiples on which the Charter rests. It will be little con-
solation to have provisions in the Charter providing that amend-
ments resulting from such review will require a two-thirds major-
ity approval. What will matter in such an overall review, if
such in the case, will be the continued determination of nations
to adhere to the road of economic co-operation under a code of
law sufficiently firm to make an I.T.O. a worthwhile undertaking.

Article 10- Withdrawal and Termination. This is the general
w thdraw clause or the Charter w -=c was taken from the Geneva
draft with only a few drafting changes which improved the text.
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IInder its provisions any Member may withdraw from the Organi-
zation. at any time after three years from the day of the entry
into force of the Charter. Such withdrawal will become effect-
ive upon the expiration of six months from the day on which
written notice of such withdrawal is received by the Director
General.. It can be seen, therefore, that a Member could give
such notice after two and a half years following the entry
into force of the Charter and its withdrawal from the Organi-
zation would take effect three years from the day of the s
entry into force of the Charter.

It should be noted that there are other provisions
in the Charter under which Members may withdraw from the
Organization on relatively short notice. Those other pro-
visions, the main ones of which are listed below, are excep-
tions to this general withdrawal Article. In the.following
cases a Member's withdrawal, after written notice to the
Organization, becomes effective generally after sixty days:

^^Zg . TTTyg CIRCU36TANCLS

-Article 17, 4(e) Reduction of A Member is free to
Tariffa'and withdraw after tariff
Elimination of concessions are withheld
Preferences. from it as a result of

that-lEember's failure to
become a contracting
party to the General
Agreement on Tariffs and
Trade.

Article 95, 4 Reference (of A Member may withdraw
differences) to following a decision by
the Conference the Conference or after

the advisory opinion of
the International Court
of Justice has been de-
livered..

Article 100, 3 Amendments A Member may with-
draw when not accepting
an amendment which alters
its obligations.

A"re= N Special Amend- Similarly, a Member
ment to may withdraw if not accept-
Chapter YIII. ing an amendment which

alters his obligations..-

As can be seen, *emergency* withdrawal is permitted
only in very few cases and under serious circumstances.

Paragraph 3 of this Article provides that the Charter
may be terminated at any time by agreement of three-fourths of
the Members of the Organization. This provision was taken with-
out change from the Geneva draft. It is the only case in the
Charter where a three-fourths majority is required. As can be
appreciated, only an overwhelming desire on the part of the
Yembers to terminate the Charter could bring about action under
this provision.

Article 103 - Entry into Force and Registration* looeptance of the
Charter by overnments is prov e for throu the procedure of the
deposit of instruments ,of acceptance with the Secretary-General of
the United Natipns rather than the procedure of signature.
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During the first year following the signature of 
the Havana Final Act of the Havana Conference, that is, to 
the 24th of Nàrch, 1949, a gajority of the governments who 
signed the Havana Final Act* must deposit instruments of 
acceptance before the Charter can enter into force. The Charter, 
therefore, cannot In any way enter into force before the 24th 
of March, 1949, unless twenty-seven governments, signatories to 
the Havana Final Act, have deposited instruments of acceptance. 

If, after the 24th of  Marche 1949, the Charter has 
not yet entered into force then twenty acceptances shall be 
sufficient to bring the  Charter  into force. 

- 
In both cases the Charter will enter into force 

on the sixtieth day following ths.day on which the required 
number of acceptances have been deposited. 

If the Charter has not entered into force by the 
30th September, 1949, provision is made whereby the Secretary-
General of the United Nations will invite those governments 
which have deposited instruments of acceptance to enter into 
consultation and determine whether and on what conditions 
they desire to bring the Charter into force 

This Article contains three additional provisions 
as follows: 

1. 'Paragraph 3 -provides that no State or 
separate customs territory, on behalf of 
which the Havana Final Act has been signed, 
can be deemed to be a non4Lember for the 
purposes of Article 98 until the 30th 
«September, 1949. 

2. Annex 0 provides that any Government 'which 
has deposited an instrument of acceptance 
at least sixty days before the first regular 
session of the Conference will have the same 
right to participate in the Conference (of 
the Organization) as a liember. 

3. Paragraph 4 authorizes the Secretary-General 
of the United Nations to register the Charter, 
pursuant to the provisions of the Charter 
of the United Nations, as soon as it enters 
into force. 

A relatively minor controversy arose at HaVana in 
connection with this Article. Certain delegations, of which 
the Latin American delegations were the most vocal, insisted 
on Disking the entry into force of the Charter a little more 
*difficult" particulirly . in the first year after the entry into 
force of the Charter. They considered that twenty acceptances, 
as provided for in the Geneva draft, was not a sufficiently 
high representative or *democratic* figure. Perhaps the main 
hidden motive on the part of thosedelegationa was to ensure 
that the Organization would not became a 'going concerne and 
appoint its staff, including Deputy DirectorS-General, before 
they could (or would) decide to join. 'twill be remembered 
that Latin American delegations had been quite vocal in insisting 
that geographical representation should be an important con-
•ideration in the selection of the staff (see Article 85). 

A small Working Party was set up to reconcile the various 
views and in record time agreed on the existing provisions of 
the  Article. In fact there is no change of substance fraà the 
Geneva text. Although twenty-seven acceptances are required 

* See Annex D. 
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during the first year, this concession meant almost nothing since
it was clear that the Charter could not, for various reasons, enter
into force before the 24 th March, 1949.

Article 104 - Territorial A 3cation. This Article is con-
cerned with the question or the territorial application of the
entire Charter. It will be remembered that Article 42 dealt
with the territorial application of Chapter IP only.

Paragraph 1 provides that each government accepting
the Charter does so in respect of its metropolitan territory
and of the other territories for which it has international
responsibility.

The Charter differentiates between "customs territories"
(Article 42) and "separate customs territories" (Articles 71
and 103).

A customs territory is any territory with respect to
which separate tariffs or other regulations of commerce are
maintained for a substantial part of the trade of such terri-
tory. -

This type of territory (e.g. Jamaica) can be treated
as though it were a Member exclusively for the purposes of
the territorial application of Chapter IY - Commercial Policy -
(Y.F.N. and national treatment, tariff negotiations, etc.) after
an instrument of acceptance has been deposited on its behalf
by the competent Member (the United Kingdom).

A separate customs territory for which this Article pro-
vides is a customs.territory which is autonomous in the conduct
of its esternal commercial relations and of the other matters
provided for in the Charter (e.g., Southern Rhodesia). This
type of territory may become a full Member of the Organization
as an original Member, if it was invited to the Havana Con-
ference (sub-paragraph l(b) of Article 71), or, if it was
not invited, after a favourable decision by the Conference as
to its "c-ercial autonomy". (Article 71, paragraph 3). In
both cases the deposit of the instrument of acceptance must
be made by the competent Member (the United Kingdom). Such
deposit may be made at any time.

An interpretative note was added to Article 104, by
which Members who jointly administer a condominium may, if
they so desire and agree, accept the Charter in respect of
such condominium. In this connection, there was a short-lived
and quiet political clash between the Egyptian and the United
Kingdom Delegations concerning the Condominium of the Sudan.
This controversy was settled by.the inclusion in the official
reports of the Conferenae of the following two notes.

On the part of the Egyptian Delegations:-

*The Delegation of Egypt, desiring to avoid any
misunderstanding to which the interpretative
note to Article 104 might give rise, desired to
record the attitude of the Egyptian Government as
regards the Sudan. In view of the fact that
there are no customs boundaries between Egypt and
the Sudan and in view of the fact that Egypt and
the Sudan are one and the same territory, customs
matters concerning the Sudan are the exclusive
•concern of the Egyptian Government*.

On the part of the United Kingdom Delegation:-

I

I

138



*The Delegation of the United Eingdom said that the
Government of the United Bingdom of Great Britain
and Northern Ireland would not have thought that
the general principle laid down in the inter-
pretative note to Article 104 required any
qualification, since it in no way prejudiees the
question of what is or is not a condominium. In
view, however, of the declaration by the Delegation
of Egypt, the Government of the United Bingdom
decided to place on record that, as is well known,
it does not accept the thesis of the Egyptian
Government in regard to the Anglo-Egyptian
Condominium of the Sudae.

Paragraph 3, which is independent in operation and
applies to all obligations under the Charter, was taken with-
out change 175m the Geneva draft. It deals with the question
of the powers of the Hem bers in relation to those of regional
and local governments and authorities within that Hember's
territory. Attempts were made by non-federal states to insert
provisions which would have obligated Yembers to "take all
recessary measures" to insure observance of the provisions of
the harter by the regional and local governments and authori-
ties within its territory. This, for obvious reasons, proved
unacceptable. The text, as was agreed upon, requires each
Member to "take such reasonable measures as any be availab e
to it* to insure observance of the provisions of the Charter.
This was the most to which countries like Canada, the United
States, Australia, etc., could agree.

It_should be noted that even though a measure may be
"available" (e.g., constitutionally or, in the case of Canada
nnder the British North Jlmerica Jct), it may not beloreasonable".
in such a case there..is no obligation on the part of a]liember
to take any measure which that ldember itself considers un-
reasonable.

Article 105 - Annexes. This Article provides that the sixteen
Annexes to the Charter (Annexes A to P) form an integral part
of-the Charter.

It should be noted, therefore, that the interpretative
notes to the Charter which are listed In Annex P form an integral
part of the Charter and have the same value as if they had been
incorporated into the various articles to which they relate. .

A serious attempt was made at Havana to keep these notes
down to a minimum and, in view of the saan,y proposals and re-
quests which are made for interpretative notes, the number
which finally found their way into Annex P is =ch lower than
might have been expected; there are interpretative notes to
twenty-three Jlrtieles,and one note to lnnez Z.

It should be noted in this connection that a good many
elaborations, explanations and interpretations which might have
found their way into Annex P as interpretative notes were in-
eorporated into the reports of Co=ittee and those of the prin-
cipal sub-eocmittees of the 8avana Conference. The contents
of these reports (some 50,000 words) will be published by the
Interim Commission and will have a high evidential value for
purposes of future interpretation of the Charter. -

For this reason it is apparent that the comparability
of the authentic texts of the reports in almost as important
as that of the charter text itself. The Executive Co=ittee,
therefore, aided by a special panel appointed on a personal
basis at Havana, will be responsible for securing eomparability
between the English and Trench texts of these reports. This
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task could not be performed at Havana by the Legal Drafting 
Committee which only had time to devote its attention to 
the text of the Charter itself. 

- 
Article 106 - Denosit and Authenticity of Texts. Title and  
Date of the Charter.  This Article provides that pursuant to 
Article 102 of the 'United Nations Charter the original texts 
of the International Trade Organization Charter in the five 
official languages of the United Nations (English, French, 
:Chinese, Spanish and Russian) will be deposited with the 

- Secretary-General of the United Nations. 

There was a good deal of acrimonious discussion on 
the delicate question of what texts should be authoritative 
for purposes of interpretation. The Canadian Delegation for 
technical reasons more than anything else, maintained thât 
only the English and French texts should be authentic. When 
the United States Delegation revers:it'd its position and accepted 
the five official languages of the United Nations as authentic, 
that principle was quickly adopted by the Conference. The 
Article, therefore, provides that, for purposes of interpreta-
tion  of. the Charter, the Enelish, French, Spanish, Chinese and 
Russian texts will be equally authoritative and that any dis-
crepancy between texts will be settled by the Conference. The 
1±ecutive Committ-ee of the Interim Commission has been charged 
with the task of establishing authentic texts in the Chinese, 
Spanish and Russian languages. 

Since, under Article 39 of the Statute of the Inter-
national Court of Justice only French and English are recog-
nized as the official laniluages of the Court, the phrase "sub-
just to the provisions or the Statute of the International 
Court of justice" was inserted in paragraph 1 of Article 106 
so that the Chinese,. Spanish and Russian texts will not be 
authoritative before the International Court. 

Paragraph 2  of  this Article establishes that the date 
of the Charter ihall be )(arch 24, 1948, which is the day on 
which the Final Act of the Havana Conference was signed. The 
need to establish the date of the Charter was necessary in 
view of the many references which are made to it in Other parts 

- of the Charter, such as Article 13, sub-paragraph 7 (a)(i); 
Article 18, paragraph 6; Article 35, paragraph 6. 

The final paragraph of the final Article of the Charter 
provides that the Charter for an International Trade Organi-
zation will be known as the pavana Charter.  This title was 
proposed and supported by all the Latin American countries. 

Although the Canadian Delegation did not specifically 
support this suggestion, it did not oppose it when it became 
evident that there was general support for it. Although, at 
first sight, the title appears to be purely honorary, there 
wes some  feeling that the title might confirm the solidarity of 
the Latin American countries which was keenly felt at Havana 
and at times became obnoxious because of the many difficulties 
which it caused. The Havana Charter might become to mean in 
the eyes of those delegations "a Latin American Charter for  
Under-developed countries.' 

1110 
 



CASES 11SM A T4i0-TffiRDS 1LAJORITY IS REQUIRED

Article and
ParaAraph Title of Article Determination or Decision

• 15 3 Preferential Agreements for The Organization,by a trro-
âconomic Development and thirds majority of the Lembers
Reconstruction preseLt and voting, may permit,

subject to such conditions as
it may pose,. the pro osed

• agreement (of the type w ch
oes no meet the conditions

and requirements necessary to
• obtain "automatic approval") to

become effective.

44 6 Customs Unions and Yree- The Organization may, by a two-
Trade Areas thirds majority of the lembers

present and voting, approve
0 osels which do not fully

ĉom w th the requirements
• provided for in this Article,

provided that such proposals
lead to the formation of a
customs union or of a free-
trade area in the sense of this
Article.

-46 3(g) General Policy towards Article 46 defines restrictive
Restrictive Business Prac- business practices. The provis-
xiees Sons of rule, Pars. 3(g), per-

mit the Organization to declare
by a majority of two-thirds of
the L'embera present and voting
that practices similar to those
define In Article 46 are, in
fact, restrictive business
practices.

71 4 Iiembership The Conference shall determine,
by e two-thirds majority of the
3lembers present and voting, the
oonditions upon which, in each
individuel case, membership
rights and obligations s a 1 be
ezten e o:
(a) the Free Territory of

ieste;
(b) any Trust Territo adminis-

tere by UniteN aNF-tions; and
(e) any other special re ime es-

tablished by the 'U te
Nations.

77 S Powers and.Duties In exceptional circumstances
not elsewhere provided for in

♦ this Charter, the Conference.
may, by a two-thirds majority
of the votes east, waive an
obligation imposed upon a em-.

r by the Charter.

77 S Powers and Duties The Conference may also, by a
two-thirds majority of the votes
cast, define certain categories
of e=ee tione c rcumstences
ehich other TOtIRg re u rements
shall epp y for the wa iverer of
obligations.



Article and
Paragraph Title of Article Determination or Decision

77 4 Powers and Duties The Conference may prepare or
sponsor agreements with respect
to any matter within the scope
of this Charter and, by a two-
thirds majority of the l:embers
present and voting, recommend
such agreements for acceptance.

78 3(a) Composition of the Ezecutive At intervals of three years the
Board Conference shall determine, by

a two-thirds majority of the
à'embers present and voting, the
eight à:eybers of chief econocic
importance. These Etem ers are
then declared elected to the
Board.

78 3(b) Composition of the Ezecutive The other members of the Execu-
Board tive Board shall be elected by

the Co erence by a two-thirds
majority of the l:embers present
and voting.

AM2EZ L 3election ôf the Members of A two-thirds majority of the
the first Sucutive Board Members present and voting is

required before seats, left
vacant through the failure of
certain eountries to join the
Organization, can be filled at
the election of the first Board.

100 1 Amendments

100 2 Ameaàments

100 2 Amendments

100 2 Amendments

Any amendment which does not
alter the obligationsbTl ations of rem-
e rs shall ecome e fective

upon approval by•the Conference
by a two-thirds majority of the
L'embers.

Any amendment which alters the
obligations ôf b:embers a-Ull,
after receiv ng the approval of
the Conference by a two-thirds
majority of the l:embers present
and voting, become effective
for the Lembers accepting the
amendment upon the ninetieth day
after two-thirds of the Members
have notified the Director-
General of their acceptance,.:.

The Conferènce may, in its de-
cision approving an amendment'
under this paragraph and by one
and the same vote, (i.e. two-
thirds majority), determine
that the amendment is of such a
nature that the Members which do
not accept it with n a specified
per o after the amendment be-
comes effective shell be sus-
pended from membership in the
Organization.

The Conference may, at any time,
by a two-thirds majority of the
Members present and voting, det-

I



Article end 
Paragraph 	Title of Article 	Determination or Decision  

ermine the conditions under • 
which such suspension shall not 
Ap.21.1 with respect to any am- 

. 

Member. 

100 4 	Amendments 	 The Conference shall, by a 
two-thirds majority of the 
Lambers present end voting, 
determine whether en amend-
ment alters the obligations of 
Members. 
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3PE0I.7IC PAIPERS AND DiJTIYS EnBffiSLY
COF730SD OR IIMSED UPOli THE CCIiySf38:CE

AND WFIIC31 liAY NOT BE LSSIQIED TO ME
_ SSFCIITIPE BOARD

(Ref. Art. 77 - 2. Below)

Article and
Pai.aaauh Title o^ Article Powers and /or Duties

......... . .. . . ....... ....

24 Belatibaiship with the Inter- Agreements regarding procedures
national Monetary lhma arid for consultation with the Yund

liohan8e arrangements shall be-subSeot to conZiriaion
by the Conlerence. -

71 2 3[emberahip (Or8an' ation) The
those not oinv

f

8avana Conrereace shall be
approved by the Ccnterence.

71
3 • Bimilarly the ConSerence shall

approTe the -m iss ion of aay
sevarate customs•territory not
lavited to the vana onterence
and oonsec^nently not eligible as
original ]^bers.

71 4 a Mie Con2erenoe sball detemine,
by a tt^o-thiràs asa3ority o2 the
3tenbers Iresent aad voting, the
conditions upon viich, in each
indi4idual case, -bership - -5
and obligations shall be ten ed-

s e; any bust ? tory
stered by the United mations;

and any other ec 1 e me es-
tablished by the United 1ati m s.

'71
3 The Conterence, on application by

the co^petent enthorities, shall
deteaàine the conditions upon
which rights and obligati ons under
this Charter •shall•epp y to such
anthorities in respect of ter -
tories tmder mD.ItarZ cu ti on
and ahall date-ine •t extent •o!'
such rights and obligations.

77 1 Powers and Daties e s d dut es attributed

., (Conference) o z tion by this
. • harter and the -final authorit4 to

. ' . éte e the olic s of the -
Anization shall •be Teste

^ • - on erenoe. •-• • - •• ••

, 77 Z s The Conference may by a ♦ote of
a majority of the kembers, assism
to the ecut ve B any power
Cr duty of the Organization jGL-
g= such specific powers and -

• duties as are expressly oonferred
or iaposed upon the Conterence by
this Dharter.



Article and
paragravh Title.o! Article Porrers and/or Duties

77 3 Powers aadDuties In ezceptional circonstances not• •• •
(Contereace) elsey&ere provided for in this

Charter, • the Conf erence may v
by a ttno-thirds majority of the
votes cast, an obliation im-
posed upon a Meaber•by•the
Charter. •

77 3

77 4

77 4

77

77 6

77 7

The- Confereace may also, by a'
two-thirds majority of the votes
cast, define certain c at eimrie s'•
of ect o al c rcumst ces to
whio -other -votin re renents
shall app yfor the waiver o
obliaations.

The Conference may rew,.are or
o sor eeneats vdth-respect

to -any •matter ti ia the scope
of this Charter and, by a tvA-
thirds majority of the Umbers
present and voting, reco=end
such agreements for acceptance.

a The Conference shall ec a
neriod within v&ich each ember
shall•notify the Director-
General of its acceptance or
non-acceptance.

a The Conference may make recoMen-
dations to ter- vernzaent
orrzanizations -on any su bject
within • the • scope of this Charter.
(The Executive Board has the
same power under the Charter, see
Article 81 (para.2)

The Conference sball aprrove the
budget of the Organization -and
shall gp2ortion the eapenditures
or the Organization emong the
b:eabers in accordance with a
scale of contributions to be
fiaed from • time to time by the
Conf erence following such prin-
c n s•as •nay be applied by the.
United Nations. , •

a The Conference shall deternine
the s_ eat of the Organization and
shall•es- tablih such tranch
offices as-t nay consider
desirable.

shall determine by

78 1,2 c ) , .'Co=position of the The Conference shall elect the

3^b) .Stecutive Board Executive Board .

78 3 (a) At intervals of three years the
Confereace ".
a two-thirds majority of the
3Sembers present and voting, the
einht Members of ch ef econoric
invcJrtance, in the deterrsinat on
of vtich particular regard shall
be paid to their shares in inter-
national trade.
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Paragr_aIla  Utle _of Article 

78 	4 Composition of the 
2±ecutive Board 

84 	1 	The Director-Osneral . 

85 	1 . 	The Staff 

Article and 
Powers and/or Duties  

Any vecanc7  in the meabership 
may be tiliod  by the Conference 
for the uneznired  terri of the 
vacancy. 	 • • 

• The Conference shall establish 
eles  for giving effect  to 141.1 
Article.  

All the  portera  and duties 
specifically attributed to the 
Conference in relation with its 
election of the Board are re-
peated in Annex L to Article 7 8 
which deals with the election 
of the First Board. In addi-
tion, if an uneven twmlar of 
members has been elected so 
that the terms of service have 
to be adjusted, eThe Conference 
shall determine the number to 
serve for tuo and for four years 
meepectivele. 

80 	1 	Sessions, Rules of Proced-The ales ge «procedure,  of the 
ure and Officers (Board) Etrecutive Board  5hRll  be sub- 

ject to confirmation  by the 
Conference. 

82 	 Establishment and ?zinc- 	he Conference shall establish 
tians (Commissions) 	such COMM-199i0US  as may be re- 

quired for the performance of 
the functions of the Organi-
zation. The Commission  shall 
have such lunctions  as the 
Conference may decide.  

83 	1 	Composition and. Rules of The Crissions shall be com- 
-Procedure (Commissions) posed of persons whose am-point- 

jaa, unless the Conference 
decides otherwise.  shall be 
iumie-by-the Executive 

The  conditions of service  ut 
&embers  of Camaissions-ahall  be • 
determined in accordanee with 
xemulations  prescribed by the 
Conference. 

The Director-General  shall be 
somointed,.by  the  .Conterenee 
upon-the-recommendation of the 
EXecutive Board. 

The Conference shall ertrerove  the 
:eeulatigns  governing the appoint-
lug& of Deeuty Direetars-General  
and -other .Staff  -members. - 	- - 

86 	1 	Relations with the 'United The Conferenee shall apurove  
Nations 	 the screw:lent  establishing the 

relationship-between the itreani-
satin,  and the United Nat ons. 

Relations with other 	Whenever the Conference and the 
Organizations 	 competent authorities of any 

eter-Rovernmmatal organireion  
«whose purposes-and functions lie 
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78 	5 

mum L Selection of the Members 
of the rirst Executive 
Board 

83 	2 

81 	3 

• .. 	 • .. 
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Article and
Pareararh ! Title or Article

87 3(contt)
. . . .

into an appronria te agreement.

91 Contributions The Coaf erence shall an-,ier t on

92

ference (Disputes) quested to do so v-1thin thirty
days by a}imber concerned, re-
fer to the Conference for reviet7
any action, decision or raeo=zen-
dation by the Executive Board.
The Conference shall conrirm.
mo3ifr or reverse such -action,
decision or recocnendati-on re-
ferred to it under this para;,ra?h.

Beference to the Con- In cases of nullification or in-
ferenoe XDisputesl pairnent under provisions of the

Charter the Conference r^;
release i:embers affectod f=or-
obligat ions or granting of con-
cessions to any other b:eszbers
to the extent and upon such con
ditions as it considers arprc-
priate and eonpensatory, haring
regard to the benefit t;hich has

95 1 $eferenoe to the Con- The $zeeutive Board shall, if re-

95

97 2 Miscellaneous Provisions

98 5

Potiers and/or Buties

vrithin the scope of this Charter
deen ^t desirable

(a to incornor ate such inter-
@pvernmental - or tioas into
the Organization, or

(b) to transfer all or part
of its functions - aad resources
to the Organization, or •

(c) to bring it under the •
=3er9ision or autho of the
Organization, the irector-
General subject to the anpro4al •
of the 6onf erenc e, may enter

s5ares of the er•_.enditure the
Gganization to the L^xabers.

The Conference may permit a^^-
b= which is in arrears in the
payment of contributions to
vote, if it is satisfied that
the failure to pay is due to
circumstances beyond the control
of the lieraber.

been nullified or impzired cnd
in proportion with the seri--- "I-=
aess of the nullification or

I

[111
C-^
[n
E-n
t-n
^-^

^impairment.

The Conference and the Ezecuti'7e
Board shall establish such rules
of procedure as may be necessary
to carry out the provisions of
Chap ter YIII. ,

Relations with non-41embers Any reeoy=endation involving
alterations in the provisions of
this Article resulting from
studies by and recommendations
of the Bo,*d shall be dealt with
in accordance with the provisions
of Article 100 (Amendnents) by the
Confereace.

i47.
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Article and
Par -era*2h Title of Article Porrers and/or Duties

100 1 Aiiendments Any poncl=ent to this Ch=ter
which does-not t r the
obligations of eubers shall

e orse •e rective upon ffDpzovel
by the Conferenee by a tlro-
thirds maj ority of the ILenbers.

100 2 ° Any aaendnent zhich alters the
bl a ons of :asbers shall,
ter rece vinc; the avvrov;l

or the Canterenoe by a tiro-
thirds majority of the Meabers
present affi votinG, becore
effective for each ber
acoepting it.

100 2 • The Conference may, in its
decision epproviny cn E end-
ment under this parasraph and
by one and the sane vote, dA-
ternine that the amendnnt
is of suchaM=e th3t-the
liembers vhich -do not accept
it rrithin a e c d r od
after the an:ea coMas
effective shall be eusrended
Sron menbership in the Cb•g=i-
zati on.

The Conference may, at any
tine, by a tm-thirds aa j o-
rity of the kembers pro sent
and votias d er e the con-
ditions under w ch such
susoension shall notLm-Dlv
with respect to any such ••
2ember.

The Conterenoe shall, by a
two-thirds m£jority of the
Members present and QotinC,
de^ter^ e vh t he
n4ent •u ters -the ob c:ations

ers -or not e . . . . ..

- u

The Conterence shall establish
e with respect to -the •Eg.- -

st t t of Meabers sus- •
panded under the provisions
of paragraph 2, and any other
rule s required for gg=gz ;

7lrticle
provisions at this

.

t to the provisions1132E8 21 Bpecial laendmeat of Any e ndZr
Chapter VIII of Ch_pter • tmie h may be

recomended by the Inte=im
Cc=ission or the I. .. aSter
consultation with the Inter-
national Court Cr Justice
and which related to revieu by
the court of matters V111.032
arise out of the Charter but
tdiich are not already covered
In Chapter YIII9 ahall becorre
effective upoa al by the
Conference at its rst reCular
session. by a vote of a major-
ty of - the L'enbers.



MUM n g inge 

Article and 	 - 
ParaRrach 	Title of Article 	Pceers ad/or Duties  

. 	. 	. 	• 	. 	. 	. 
101 	1 	RedeW of the Charter 	The Conference Shall carry out a 

peneral reviee  of the provisions 
cf.this Charter at a snecial  
session  to be convened in con-
junction with the regular annual 
session nearest the and of the 
rift year after the entry into 
'force .cf the Charter. 

106 	1 	Deposit and Authenticity Any discrerancv  between the 
cf Texts 	 authentic Iexts  of the Charts: 

(Chinese, English, French,BUssihn 
. 	 and Spanish) shall be settled by 

the Conference. 
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Executive Board may decide that
the Conference shall e eld at a
place other than the seat of the
Organization.

77 2 Powers antDutiea (Con- The Conference may, by a vote of a

iarenee) majority of the embers, assi gn
to the Executive Board any power
or duty of the rgan zation ezcept
suecific powers and duties as
are expressly conferred or imposed
upon the Conference by this Charter.

80 1 Sessions, Rules of Pro- The Executive Board shall ado t
cedure and Officers (Exec- its own rules of rocedure xb ch
utive Board) shall- besu ect to confirmation

by the Conference.

80 2 The Executive Board shall annually
elect its Chairmen and other
o icers.

â

-1

SPZCIFIC AND affi:&tAL POWE.LS AND DUTIES
ZXRBSSLY CONFFRRF•D OR IMP0SED VPOR ME

EIECUTIPE BOARD BY THE CHARTER

♦rticle and
Paragraph Title of Article Powers and/or Duties

76 1 Sessions, Rules of Proce- The Executive Board may request
dure and Officers (Con- special sessions of the Conference.
ference)

76 1 ` In ezceptional circumstances, the

81 1„ Powers and Duties (Board) The Executive Board shall be res-
ponsible for the execution ofiFie
policies of the 0rgan zat on and
sh^ezercise the powers and r-
form the duties assigned to it^
TFFConferenee.

81 1 • The Executive Board shall super-
vise the activities of the om-

ssiona and shall take suoF action
upon their recommendations as it
may deeb appropriate. .

The Executive Board may make re-
eommendations to the Conference,
or to nter- overnmen e orga -
zations, on any subject within
the scope of this Charter.

82 Establishment and Puna- The Commissions shall report to the
tiona (Comiasions) Ezecutive Board and sha erform

such tasks as the Board nay^n
to them.

Composition and Rules of -The Commissions shell be composed
Procedure (Conzaissiona) of persons whose e ointment,

unless the Conference decides other-
wise, 8"a 11 be made by the
Executive Board.
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Article and 
Paragraph , 	Title of Article  Powers  and/or Duties 

1:1:1 83 	3 	Composition and Rules of The Executive Board ahall approve  
Procedure (Commissions) 	the rules of procedure of each 

Commriirb-n. 

- 84 	1 	The Director-General 	The Director-General  shall be 
appointed  by the Conference 
upon the recommendation  of the , 
Executive Board. '' . 

85 	1 	The Staff 	 The Director-General shall con-e  
suit  with  and obtain the agree-
ment 

	-. 
 of the ElintIVe Board e- 

nifi appointing Deputy Directors-
General. 

94 	I 	Reference to the EXecu- 	Any matter  arising under pare- 
tive Board (Differences) graph 1 of Article 93 may be re-

ferred by WernEFE-Concerne-
WriErs Executive Board. 

The Executive Board shall promptly 
investigate  the matter and shall 
decide whether any nullification  
or impairment in fact exists, 
and shall then take such steps  
as mey be appropriate. 

In cases of nullification  or im-
peirment,  which  are  sufficientlf 
serious to justify such action, 
the EXecutive Board may, subject  
to the provisions of paragraph 1  
of *Article 95, release the Member 
or Members etreoVie-FFEn  obli-
gations or the grant of concess-
ions  to any other Member or Mem-
bers under or pursuant to this 
Charter, to the extent and upon 
such conditions as it considers 
appropriate and compensatory, 
having regard to the benefit 
which has been nullified or 
impaired. 

The Executive Board may, in the 
course of its investigation, con-
sult with such Members or inter-
governmental  organizations-ffla 
such matters within the scope ' 
of this Charter as it deems 
appropriate. It may also consult 
any appropriate commission of tile 
Organizetion on any matter arising 
under this Chapter. 

The Elecutive Board may 1ring 
any matter, referred to t under 
this Article, before the Con-
ference et eny-ini-durinrits 
EZEITairetion of the matter. 

95 	I 	Reference to the Con- 	The EXecutive Board shell, if 
ference (Differences) 	re uested to do so vittr= thirty 

ays by  a Member concerned, refer 
" 	 to the Conference  for  review any 

Lii  
--- 



I
â

n
n
n
n

:1
â

â_1
I
I
I
I
I

Article and
Parea,raph Title of Article Powers end/or Duties

action, decision or recommen-
dation by the Executive Board
under paragraph 2 or 3 of
Article 94 (see above)z Unless
such review is asked for by a
L'ember eoncerned, Members shall
be entitled to act in accordance
with any action, decision or re-

; oommandation of the Board.

97 2 L'iseellaneous Provisions
^erdoaheellneatabli hesn^such crules
or procedure as maÿ be necessary
to carry out the provisions of
Chanter VIII.

98 5 Relations with non- The Executive Board shall make

L'ambers periodic studies of generaT--
' problems ar s ng out of the

commercial relations between
Yember.and non em er coun-
tries and, with a view to pro-
moting the purpose of the
Charter, may make recommenda-
tions to the Con erence wit-h
respect to such relations.



IINITEn NATIONS CONFEFtWICE ON TRADE AND II:PZOYKENT

COIINTRIffi mo:BFR3 ACCEPTEn $ffi0- EI.ECTED TO

OF II2`ITED NATIONS ATTffiTDEfl SIQiSD LIITION ESrABLISH- EIECUTI4E

IN9ITZD' T0 wTTZNDs FINAL ACT ING INTPRA COII.:ITTEr.
. COIXISSION

Afghanistan z X X
.. Argentina x z
3 dustrslia x z z. z xx

• 4 Belgium z % z (as BET:ELUâ)

5 Bolivia z z
6 Brazil z z z z
7 Burma z z z
8 Byelo Russian SSR
9 Canada z z z z

10 Chile z z z
11 China z z z X

12 Colombie z X z z

'. 13 Costa Rica z ; z
. 14 Cuba z z z

15 Czechoslovakia z z z z

• 16 Denmark z z z
17 Dominican Republic z z z

18 Sc us dor z • z z

19 8gypt z z z z

20 31 Salvador z - z x z

{ 21 Ethiopia
22 France z z z z

23 Greece z z z z

24 Guatemala z z z
z25 Haiti z ' X

26 Honduras
z27 Iceland

'- 28 India z z z

29 Iran x z =
30 Iraq z z z

31 Lebanon z = z
32 Liberia z ' z - z ME

33 Luxembourg z X z (as BENE=)

34 Mexico' z z X z JLM
35 Netherlands z z z (es BEN,ELII7L)

36 New Zealand z z z
37 Nicaragua z z z

z , z z =38 2iorway
39 Pakistan z z z
40 Panama z z z

41 Paraguay. Observer
42 Peru z = _
43 Philippines z z z z
44 Poland z z

45 Saudi Arabia
46 Siam
47 Sweden z z

48 Syrie z X

49 Turkey z
50 Ukrainian SSR
51 Union of South Africa z z
•R' U.S.S.R.

United Kingdom z z z z
United States of jmerSoe = z z z

Uruguay z z z
Venezuela z z z

• 1„ Yugoslavia .
47 44 46

= In accordance with Resolution 62(4) of the Economic and Social
Council

x[ Abbreviation for Customs Union of Belgium, Netherlands and
Luzambourg.
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WUN4dEMBERS OF THE 	 SIGNED ACCEPTED RESOLG- 	ELECTED TO 
UNITED NATIONS IN- ATTENDED FINAL TION ESTABLISHING EIECUTIVE 
VITED TO ATTEND 	 ACT 	INTERIM COULISSION CremITTEE 

1 Albania 
2 Austria 	 x 	x 	- -x 
3 Bulgaria 

.A, Finland 	 Observer 	- 
, HuneUM", 74-  ' ---elee4 'e.  • 6 Ireland 	• 	 x 	x -, 

. 	7 Italy 	 x 	x 	 x 
•-*. 8 Portugal 	 x 	x 	. -.., 
..,,- 9 Rumania  

Ç --. 10 Switzerland 	 • 	z 	x 	• 
i*. -  11 Transfordan - 	 z 	 x 
,-:' 12 Taman 
•:.. 13 Ceylon 	 x 	x 	 x 

14 Southern Rhodesia 	z 	x 	 x 
15 ACA -Germany ILK 	

. 

16 AGA-Japan xxx 	Observer 
17 ACA -Korea xxx 
18 Indonesian Republic 	x 	x 	 x 
18 	 9 	9 	 6 

75 Countries TOTAL 
invited 

56 attended 53 signedF.A.52 Accepted Resolution 

SPECIALIZED ellecus INVITED TO Annie 	ATTENDED 

Food and Agriculture Organizaticin 
International Bank for Reconstruction 

and Development, 
International Civil Aeronautical 

Organization 
International Labour Organization 
International Unnetery Fund 
International Refugee Organization 
International Telecommunications Union 	 • 
United Nations Educational Scientific and 

Cultural Organization 
Universal Postal Union 
World Health Organization 

NON-GOVERNMENTAL CRGANIZATIONS INVITED TO ATTEND*  

International Federation of Christian Trade 
Unions 

International Federation of Agricultural 
Producers 

• American Federation of Labor 
World Federation of Trade Unions 
International Co-operative Alliance 
Inter-Parliamentary Union 
International Organization of Industrial 

Employers 	 x. 
International Chamber of Commerce 

x In accordance with Resolution 62(v) of the Economic 
• and Social Council 

ax Allied Control Authorities 
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