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Crabbe v. Crabbe, 604.
Craig, Re, 870.

*Craig and Ontario Bank, Adams v., 41.
Craig, Northern Sulphite Mills Limited v., 214, 1388.
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Everly v. Dunkley, 1607.
Ewing v. Toronto R.W. Co., 246.
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Farmers Bank of Canada v. Heath, 682, 805, 879.
*Farquharson v. Barnard Argue Roth Stearns Oil and Gas Co., 239.
Farmers Bank of Canada v. Heath, 805, 879.
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Galbraith v. McDougall, 1655.

*Galbraith, Rice v., 815.
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COURT 0F APPEAL.

SEPTEMBER 13T11, 1911.

RE MACDONALD AND MACDONALD.

Arbitfration) (nd Award-Determining Price to be Poeid for Shares
in Company-Basis of Vain ation--Termns of Submission-
(Jonstruction-Books of Com pan y-Value of Assets-Arti-
fcial or Real.

An appeal by John Macdonald and two Cthers front the order
of a Divisienal Court (2 0.W.N. 207) reversing the order of
SUTHERLAND, J., 1 0.W.N. 505, whîch dismissed the motion of
James Fraser Macdonald against an award of three arbitrators
respecting the sale and purchiase of certain shares in John Mac-
donald & Comipany Limited. MEREDITH, C.J., dissented front the
judgmenit of hîs colleagues iu the Divisional Court.

The aippeal was heard byMaC.J.O., GA.ýRo«w, M.AcLAREN,
MEREDITH, and MAEJJ.A.

1. F. Hlellmuth, K.C., and G. W. Mason, for theapean.
W. Il. Irving, for James Fraser Macdonald.

MACLÂREN, J.A. :-The award in question was made under
the provisions of a certain agreemnt of the 31st January, 1906,
between the mrembers of the firm of Joln a Macdonald & Company,
as to the transfer of the partnership assets to a liited liability
compýany, and the purchase by the renuaining partuers of the
shares of oue of sueli partuers desiring te seil. It was p)roiled
by clause 4 of this aigreement that, if oue of the partuers
desired te seil his shares, he should give notice- in writing te the
Cther shareholders, who should have the riglit for thirty days
thereafter te purchase sucli shares. Then follows clause 5 of the
agreenment, f rom. which the difficulty arose, and whichi reads as
follows: "Should the said stock be not purchased by a share-
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EUCLJD) AiVIE TRUSTS~ CO. v. HOHX

taken as if the entry read, "York and King street real estate,
amount due by ........ £rom whom it was taken as seeurity,
$149,720.18; " and the books shew that this was the fact; and the
proper inference, in my opinion, is, that, pending a realisation
of this asset so taken over, a proper valuation remained in sus-
pense; and that, upon a sale or other disposition of it, the exact
amiount would be determined and entered in the books.

As to the other item "Front street real estate, $56,365.09,".
rep)resenting the prmssaequired for the purposes of the busi-
ness, 1 tink the entries in the books shew that ît really mneans in
the balanc sheet the same as if it read "Front street real estate,
net eost $56,365.09; " and that, if it liad doubled or trebled in value
within the period, like some other business real estate in Toronto,
it would( flot have been p)roper for the arbitrators to have allowed
Jamnes Fraser Macdonald only the cost to, the firm or conipany.
The same remark applies to the insurance. It would require
vcry strong language in the agreement to have justified the ar-
bitrators i11 adopting a course that would have wroughit such an
injuistice. In arriving at their conclusions, 1 do not think their
mnethod is ini anY sense open to the objection brouglit against it.

For these reasons and for the resns given by Sutherland,
JT., ai-d 'Meredith, C.J., 1 amn of opinion thiat the judgment of the
D)ivisional Court should be reversed and that of 'Sutherland, J.,
restored.

MEREUITI1, J.A., gave resns in writing for the same con-

Moss, C.J.O., GAuutOw aind MÀAo!, JJ.A., eoncurred.

SEPTEMBERt 13THf, 1911.
*EUCLID AVENUE TRUSTS CO. v. 110115.

Hugband and WVife-Mlort gage by Wif e to &cure Âdvances fo
Husband-Absenice of Inde pendent Advice-Undue In/its-
ence-0rnit-hvidence-Validity -o Mort gage-M tsrepre-
sentGtois- Ev-idlence - oreigný Banking Uorporation -
Âutkority to Take Security-License to Do Business in
Ont ario- 63 Vict, ch. 24(0.) -Possessioni-Âccoiit-

Redemption.

Appeal by the defendants from the order of a flivisional
Court, 23 0... 377, 2 0.W.N. 825, reversing tiie judgment of

*To b. reported in the. Ontario Law Reports.
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EUCLD AV~NUETRUSTS CO. v. HOHkS.

itself a sufficient reason for treating a security given by a
wife for the benefit of lier liusband as a void transaction. If
undue influence on the part of the husband is relied upoii, the
burden of proof lies upon those who allege it.-,

This mile of law, distinctly enunciated in Nedby v. Nedby
(1852), 2 DeG. & Sm. 377, though recognised and followed in

subsequent decisions-see Northwood v. Keating (1870), 17
Gr. 347, 348-seems later to have been soinewhat obseured for
a time, until again made elear by the pronouneement of the
Judicial Committee of the 1>rivy Couneil ini Bank of MRontreal
v. Stuar-t, f 1911] A.C. 120-137, and of other Judges in cases
of ai simiilar nature.

1 foll.ows that a mortgagee front the wife is flot concerned to
inquire whether she bas had independent adviee; and if, in this
ease, the plainitiffs' mortgage is to bc lield void as against Mrs.
Iflhs, it miust be for some other reason than the want of
independent advice....

Biearing in niind that the onus of establishing the alleged
false and frandulent representations and promises lay upon
the dlefvndant Mrs. ilols; that the tenus of the instrument are
directly' opposed to sucli representations or promises; and that
there is a positive denial by ail the persons to, wliom such
reopresenitations or proise.s are attributed, there can be no
difiEculty iii concluding that, flot only bas it not been proved,
but that it lias been abundantly disproved, that any sucli
rep)resenitations or promises were made to Mrs. Ilols by or on
behif of the plaintiffs in order to induce lier to execute the
mortgage.

The evidence also shews that, white it is, no doulit, true that
ahe was persuaded by lier husband to exonte the mortgage,
and acted upon his solicitations in doÎng so, she was not sub-
jeet to sueh domination and overpowering influence as to de-
prive lier of the exereise of lier judgment....

Ail the defenes above indieated fait.
Two, other defences are set up, viz., that the plaintiffs were

not cýompetent to, hold lands in Ontario, and that tliey were not
empoxwered to do business in this Province. Tliese appear tû
be satisfactorily answered by the Divisional Court; and it
seemis unneeeSSary to, add to what lias been said further titan
toý say that tliere eai bie no remsnable doubt that the legal
estate in the lands vested ini the plaintifFs by virtue of the
miiortgage, and the (Jrown, the only authority whiehi could
questioni thecir riglit to hold it, bas not OnlY net asserted that
riglit, but bas expresy waived, it.
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S~TA IVERT v. McMILLAN.

The defendants pleaded that the note was made and in-
dorsed to the Sovereigu Bank of Canada, and that the bank
had agreed that the defendants should flot be sued upon it,
and that they should be indemnified by the bank in respect
thereof; that the making and indorsing were illegal and void,
as having been a mere device for concealing the fact that the
bank had purchased its own shares, and for enabling the hank
to continue ini the ownership of such stock; that the plainiff
bcame) the holder by transfer frorn the bank with full notice;
and that lie in fact sues as trustee for the bank.

The bank Nvas brouglit in under third party procedure, at
the instance of the defendants, and indenity claimed against
it. 

* *[The learned Judgc set out the faets, which are also to be
found in the former reports.]

The learned Chancellor found, "that no defence was
proved sufficient to outweigh the legal consequences arising
froin thie signingý and indorsing of negotiable promissory notes."
"The notes then' were given for value, represented by the trans-
fer of shares apportioned to ecd, and in the whole represcnting
in value the $400,000 of the bank 's moncys illegally expended."
But he aise held that the consideration for the votes was illegal,
and uipon this ground disxnissed the action....

The resuit seems to be to determine the several leadinig
inatters of fact which depcnded upon contradictory evidenice
iii favour of the piaintiff-correctly, iii my opinion.

I amn, with deference, unabie to, foliow further the learned
(Jhancellor's conclusions. It does not, under ail the circuni-
stances, seem to be a proper conclusion or one which ean bc
fairly drawn from thc evidlence that the bank ever '<adopted"'
the shares. Tie bank is, as was said by, Uld Seiborne in
Great Eastern R.W. Co. v. Turner, L.R. 8 Ch. 149, 152, a mere
abstraction of law. The proprietors are tic sharehoiders; and
it was their mnoney whieh had been illegally used in tlic pur-
chase of tic sliares. Tic dirctors, as was also said iii tiat
case, are "the miere trustees or agents of tic company, trustees
of the eoxnpany's xnoney and property, agents in the traiisac-
tienis whieh they enter into on bchalf of the eompany. "

,I gross breacli of trust liad been comimittcd, to which at
least one of the directors (Mr. Stewart) was a pa4ty, The
duty of thic other directors to the shareholders was, under
the eircumstances, perfectly plain. They should at once, un-
less they tee were te become iinpicated, have repudiatedi Mr.
Stewart's illegal acta, and have insisted upon a resteration to,
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FORD) -.« ('4 V.D1I EA Co'?st '.

SEPTEM.BER 13TII. 1911.

*FORD v. CANAD A N KEXPR CO.

M«i(ficioifs Pros ýu tion-Sepurate Prosecadtwns for Forg ry aituI
Thet-?< so ablail Proba ble(auù-Unip e Fac (s

-Quetwu or J?1dye, v&t for Jury-D ih, rn na (in by Caurt
au Appeal.

Appeal by the iflaînhlIf fromn the judgienl of a Divisional
Court, 21 O.LR. 590, 1 O...1117.

The appeal was huard by MoiC.J.O., G.AROW, MlACLAREN,
3kmEREIT and MAoCE, JJ.A.
IL. TL Dewat. K.C., a nd J. S. Lundy. for the plaintiff.
W. N. Ferguson, K.C., for the defendanîs.

(Lumo, J.. :- . . It is nl the. puicy of the law ou
puihby the ilitI(i of lainages a per-son who, in good faith

and u1pon resoa lgounds, sets um foot a crimninel prusceuion
wiSh aftewards lurns out nul to have been wv!ell-founde..

The duty of deternining in such cases the question of reoasonablo
and pr-obable cause, whiere the evidence is flot eofitnfails
upon the Judgu alune and lo upun thY jury. If the evidence is

euntliolng, the opinon cf the jur'y as tu the inots in onlflict
shouild lie obtained, louenablo the Judge tu di-Seharge his dut1y.
But il is obviouis Ihat, lu juslify a r-efere-nce lu thelr, theo faots
in disutimsl lie inaterial and the eoiiel real-ini other w-onS,
therev niust lie evidenee upjun w-hieh a jutry canriaual find
oither une, way or the uther, or- the question is une solely for
ie Judge.

Anid xuy diffiviilly la, . .l sec, uinder ai the vircuii
stainves, any siili mnaerial evidenoe or any sul nmatril von-
flietf in this c!aseý.

The butrdetn of proof was. of course, upon the plini. Ile
uns boutnd lu Ive sorne evene both uf the absence (d reason-

able and probable cause, and from ih the nesayiniference
of maflice coul be remasoaby drawn. Afer lie had àn f at elosd
bis case, lie was allued tu re-open il and to eaui Mr. -Mitchell,
the defendants' ovier who Ild the inforination. .. . With-
ont his evidence, the plit hud eertainly proved no case upun
which lie mas entied lu suNced And uptn his evidence I agree,

w-ith Meredith, J, that there arose no reasonable questin
-L) 1w reported in the onitario Law Reports.

Y- 11L .W. .
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YOUNG v. TOWN OP GRAI'ENHUtST.*

into contact with an eleetrie current of high voltage, by reason
of which lie was very serionsly injured.

The defendants, besides denying the charges of negligenee,
and settîng up contributory negligence, raise questions as to their
responsibility in point of law and as to the damages whieh
should lie awarded against them in case they are lield respon-
sible.

In the first place, it is eontended on their behalf that they
are not the proper defendants to the action, and cannot be held
hable thercin, because flic electric w'orks and system, and the
mai.tgenient and control, thereof, are vested in a Board of Coni-
m1iss'ioners, constituted and elected under a by-law of the de-
fendaints, pursuant to certain of the provisions of R.S.O. 1897
dis. 234 and 235, and the negligence, if any, was the negligence
of the. Board or its servants, for which the defendants are nlot
responsible.

It is flot disputed that thc systera is a municipal systom of
electric lighting, acquired by the defendants as a municipal cor-
poration under the combined provisions of the Municipal Light
and Heet Act, the 'Municipal Waterworks Act, and the Municipal
Act. But the argument is, that, because the defendants availed
theniselves of the provisions enabling thema to take the manage-
ment and control of this portion of their property f ront the coun-
cil, and instrusted 1h to other hands, they are not to be liable as
they would bie if the managenlent and control remained with the
couneil. The. statutory enactments furnish no real support to
this argumnent....

The law on this point seema to bie well settled, se far as this
Province is ûoncerned, and it does not support the defendants'
contention.

In the next place, it is said that the works or systein had been,
and at the date of the injury to the infant plaintiff were, being
carried on in a manner ultra vires the defendants, because the
power for the supply of clcctrîc ligit; was derived from, a point
more than three miles outside of the limits of the municipality.
This objection accrus te bie satisfactorfly and conclusively dis-
pnsed of hy the. Iearned trial Judg. . .

The main difllculty, and that wic lias occasioned the xnost
discussion during the very full and able argument of the
appeal, is tiat relating to the injury te the infant plaintiff and
its cause. It is conceded, of course, that the injury was caused
by contact with the eleetrie current; but the questions raised
and discussed by counsel, are, whether it lia been shewn that a
substantially greater force tian 110 volts passed through the
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YOUNG V..TOWN~ OP (J(.IW Ifle

As to th damagus nuarded to the aduit pIaintiff, Ilio, defen-
dants (flitefld that she is flot erîtitled t(> ruuover either the nionev
already expended hy lier or that whiel might be nuwcsriy ex-
pendod in the fiture. The eieîsaesof titis case areofot at
ail iinilar te- those- in Wilson v. Boultelr. 26 A.R. U (0. t 'Iuer
the cieistne f titis ense, the adult plaintiff is by law ilitde
lier sonl'Y legal guardian, ani she thefýore, oueupies as re-gtr(Is

hihe tWrUnfold relattion of parent, guria, id h of e
1the ramily and sa faits directly witbin thle tertus or sc.% 242(l1
of thi- (ritinail (Code. She was, thevreforo, lheund tu provide
wliate-ver \vas reýasonaiy neessary tu rvn danger to bis lifo
Or piernuarlin ijury te blis healtit1. Exenitre o thesu

\eoutsoru pr-oper to 4e allo\%'dý ald, ailthlolgh it 111ay be
sath;i the learned trial .Judge iglit %vil louv eontned the

allow:111e teý $2,000<. the ammunt aetiiaýlly d1olowd(220 is'
fout so grvatly in exees as te warrant Mny 1u'dutio, Usipeially
as wi, are of opinion that tIe dainaes awmae te the infant
plaitify must lie naterially redieed.

The19 uetof thie amiount proper tu hie awarded to hin
limier thle vireuxunstances lias boen the subjeut of ineidiscus-

,,ion and ensideratien; and, oin the, whole, the suin of $4,000
'Ippears to ie a1 Fair and reasenable allowvane'e.

UndobteI1w bas1' sustaineýd vory aei nd m i-rmainent
injrie, wiicias 111(- Iearnied trial Ju1dgte lias oninedet, de-,

bars itu froin participationi in mnany of the sports andplaue
ommulnn to the youth of the prusenIt day. On1 the Ihietr- hialo. his
g11eeral hevaltl appears to be' good; ail pre(scut apaaesmi
eate thiat Ilis, men'Ital powers ha;ve( net heen ad ail illipaired; and
tliv Iearned trial Judge Spea]kS of lido as a boy possessing itel-
ligence, e-ourtesy, ani thougbtfunss beyond lis ycar. Sueh
ujualities. with the naddd advantag of a thorouh education of
which lue lias, the prospect, go Far to overconi the handicap of
p)bysioal impairinent. And it is te) be borne in mmid that dam-
ages i n suel a case are to be vompcjnsa tory only-thie defendants
ar not to lie punshed or cast i dama heyod at is a fair

nîca1suire cfeeîît nate for the pain and loss naturally re4suilt-
ing frein the injuiries,.

The reu1it is, that the ugmn shliuld hie varied by redtueing
the, awarýjd of damiages to the infant pla.intiff te $4,000, and
that, w\itbi this variation, the appeal slieuld be dimsebut
there should lie noecosts of the appeal toe ither party.

NOTA IIENE.--We have now been informevd that, sincie thc
argumen of the appeal, the infant plaintiff lias died, fromn causes
net attributable ta the injuries; and it bas been suggested that
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CIIRRUTHERS v. TORON TO AND YORK RADIAL R.W. Co. 15

deceased, whoni he did not know and had neyer seen before,
came into the yard from the direction of Yonge street, and, with-
out stopping, walked westcrly to the south-easterly corner of the
platform, aind thence along the traek beside the platforin, lu
front of a car which was then standing at that corner, and, as
lie walked westerly, the car started after hlm, going in the saule
direction, and in about thirty seconds he heard an outcry, and
the deceased was found crushed between the car and the plat-
form. There was, Taylor said, a motorman upon the front of
the car, who from bis position was able to sec the deceased when
lie commenced to move the car forward. The point at which,
the deeased was found was about forty feet west of the east end,
wherc he had gone upon the track. He was flot struck by the front
of the car, but was cauglit by the aide about haif way down.

Taylor said, as to the space between the car and the plat-
form: "My idea of it is that there is lots of room to enter, but
there is a curve in the rail just there, and as you enter in there,
the trucks, 1 suppose, the body of the car, would throw to the
platforxn, and just leave a space of about four inches, and I
suppose lie was in there. " Taylor did flot say that the deceased
at any time stood still. He spoke only of seeing him moving,
and of the car following, apparently at once.

There was no evidence that the deceased was or intended to
becoxue a passenger, or that lie had any other business to trans-
act with the railway company or other lawful excuse for being
upon the defendants' premises.

In these circumstances, the counsel for the defendants movedl
for a nonsuit at the close of the plainif 's case, which was,
refused.

The defendants thereupon called some witnesses. The case
was left to the jury upon certain questions which they answered,
finding the defendants guilty of negligence; aceepting " Taylor 's
evidence that the deceased was in front of the car and that no
warning was given by motorman; and we find that the view of
the niotorman was not obstrueted, and, had motorman exereised
proper precaution by sounding gong or brînging car to standstill,
the accident would have been avoided;" also finding no contri-
butory negligence, and assessing the daiages at $5,000, for which
the plaintiffs were given judgment.

Ulpon the appeal to this Court the defendants renewed their
motion for a judgment of nonsuit; and, in any event, asked for
& new trial, based upon objections to the charge' of the learned
Chief Justice, and the excessive amount of the damages.
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C IW(TI ER 'T ORON TO AN'D YORKh RIAI, 111h . CO<. 17

short distance, and to lus havîng cuînplied. But none of these,
diretions to get out of li(ewa would neessarily briîig to lus
attention the peculiar danger-1 ari-sing front the cdurv-e. There
app>trs to hav be'n soliet iaprhniu about wýlitelhvri the
cari wvas uuoving f'orward or bacwkw'ard, lut thiîs seecîns b av

bee clarud up). Pliotographis weeput in on hotu sides; but,
if 1 may 1)dg by v1 tilt e uipo ) \-ysoir, tilt, 1) no ineans

11wpiy h evidonce, alid sonwa o f ilte 'situationi. A
plan wolild have heenl lt(Inudil'lore satisfac1(tory' ; ;ind it seeml1s to>

iiue a caNe Iniwhc a f'> the loi,,lityN by.\ file jury would, lave
bheen iweneficial.

If Ilhe uase- rostve solul 'v uponi thlt, question of' ordlinatry nogli-
gecetoarsa persol I-rihflly\ ul fihe dlefenldauts' premîlses

ait thec place. whrlw was iuue.if wouild bu diffieuit lu say
fIlat theu answers of' tho jury' ver %vn o s as tilt* îight reason-

alY lmakeý upon thie evidelnce. Bult there arise the further
question.heltr ev.enl assiinig utgie Carruthers, if he

hadig suvied ould ihave (,omtplaiiwud of' it, or w'hether the
p]aintiffs (-a[] 101 s. 'Ple ldEeendanlts say' lue ha'd nlo right to

1w whevre lie, was, and \%as. a tuere Irsase pon thleir. preiluises,
amd thmt as suielu thlte«y were not hoiuid to vxercise fihe same de-

gerec of* care lowardls hiim, nor inedany ce r-xept alot wil-
full1Y ri) injure huaii. No vde) was offored on behiaif of the

plainti'f's to shlew thlat fil( dueceased hiad any rea.sonl to be
walking thiroughi lte eedvî'yr severa l feel away from
thie open sac in frlont of' theu east p);ilalorm, whe passengers

sulywttit for or gel on or ofï tlte cars, or lu be &âouî the
station uit ail. Ilis riglit I be1 Iwire was not questioned during
tlie plairutifrs' c'ase. If was only' aI the end of the defendants'

caethat an offleer. of, thle onupany*\- called for another purpose,
was askedi if' Carruithiers hiad amy1. lisiness givinig imi tihe riglit

Io 1w by the nortil p)ltftormll, andl alnswered, as well lie mniglit,
thiat lie did utot know of' a *y. 'l'le question of his being a tres-
passer or flot was mot xpelyraised by the pleadingîs, thougli
iiu douht, iurvolved iil e Issuies raised hy the assertion and
denliat of ne(glig(ee, Il was, nuo doubht, incumnbenit upon the
plaintiff ta enabIe the jurv to. infer that the defendants were.
guly of a breachi of duty But il would lie a very dangerous

thing to say that, mnerely bwecause a plaintitf offers no direct
evidence!( t luhew whial business a personl injured hiad mit sucbl
a place, he( must lie presuimed t lie a brespasser. It nuiglit lie
utterly impossible to shew whY a deceased person, perliaps a
stranger, was at a railway station uit a parlicular lime; and yet
lie miglit well have been pr-operly and lawfully there-for
Instance, as an intending passenger, or to meet, as allowed byv
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SIITll r. ROYAÂL CANADIAS E4IJHT ('LUR.

SEPTEmBER 13T1i, 1911.

SMITII v. ROYAL CANADIAN YACHT CLUB.

NVegligence-.Master and Servan t-la jury to Servant-Instruc-
tions to Fire Cannon-Using Loaded Cartridge as Jlammer
-njury Causcd by Negligence of Servant-la fancy-
Youth of Eighteen Years.

Appeal by the defendants fr11 the judgmnent of MuLocK,
C.J.Ex.D., upcn the findings of a jury, in favour of the plaintiff.

The action was brought to recover damages said to have
been caused to the plaintiff through the negligence of the de-
fendants.

The appeal was heard by GARROW, MACLAREX, and MAc.EE,
JJ.A.

E. E. A. DuVernet, K.Q. and A. H. F, Lefroy, K.C., for
the defendants.

McGregor Young, K.C., -for the plaintiff.

The judgment of the Court was delivered by GAiaow, J.
A. -,About the middle of June, 1910, the plaintiff, an Englîsh
lad, eighteen years of age, who had been in Canada for about
three, years, was employed. by the defendants' steward to act
as assistant-porter. At that time one Charles Tabbert was the
head-porter. One of the head-porter's duties was, eaeli morn-
ing and e'vening, to load and fire a sniall brass cannon. The
plaintiff was instructed to, assist the head-porter inib tis oper-
ation, which lie did on several occaisions." He had "ls assistedl
him in loading the cartridges with powder, which was done in
the basement of the club-house. Some of the cartrîdges or
sheits, which were also, of bruss, had expanded, and required to
be sand-papered to make them fit. This was done fromn time
to time by the head-porter. . . . 0f seven shelis produced
ini Court, five fitted, and a sixth went in with somne pressure
from the fingers. When the cartridge did not go in easly,
Tabbert used the ranirod to force it in. The plaintiff saw hlm
doing- so whenl le was assisting. Tabbert seems to have deserted
bis emnploymient on the 3Oth June; and the plaintiff was pro-
moted o his place .as head-porter. What took place on the
occasion of his promotion ia thus deaeribed by hîm in bis evi-
dence: "I was cleaning the, yard with the hose, and lie (the
steward) came up Wo me and said, 'Charlîe le gone, and yen
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hy the plaintiff's own extraordinarily careless act in using the
sheli whieh exploded in the manner descrihed....

]Iow ... there could be any question for the ,jury of
the defendants' systein in carrying on their operations, or of
proximate cause other than the plain and obvious one, I am,
withi deference, quite unable to se, And 1 amn equaIl 'y at a loss
to) sc how the plaintiff's case eau be 8upported upon the ground
of the alleged failure to, instruct. The plaintiff was tiot a baby,
or even a youth of tender years. Hie had been in Canada,. firat
iiiuee and aîfterwards ini Ontario, earning his living, for
tever-al y ears. lie was filling a atan's place and getting a mian 's
pay' . Ili liadI received certain instructions, whieli he was iiot
f'ollowýinig %vlien he was injured. lie had xiot, it is tru, becit
told not Wo use a Ioaded and capped, sheil as a iamrnn-
struction whIich woufld searcely have been regarýdùd as neces-
sary by the rnost car-eful of' nasters. Wheni hev reeveis
promotion, hé stated to thie dfnnt'represetîtative thkat lie
knew hiow to tire, the cannoyich of' course, incluided loading
it; aud if, at vailanue withl tli]i, statenientl, he 1intgeuded,( to -rely
iupon ani ignorancev so gross as to lie ahniost ineonceivah.le ini one
of' bis years and experience, lw certaiinly ouiglt to hiave hiad
thle courlage Wo pledige bis oatfi to thie filct.

l'poil this braneil, thrfie s uipontithe others, there- was,
fil niy' opinion, limier ail tbe eicmtneno proper- evidence
to warrant suibmittinig the quewstions, whichi were, sutbinitted to,
thle JuIry. and thle action shlould hiavo beun dismlissed.

Thet appeal shouild, thierefore, iin miY opiion, lie aillowe-(d and
tlie action disrnissed, hoth vith costs ifl' nadd

T11GI1 COURT 0F .IIJ$TICE.

MILCC.JýEx.D. SPEHRSTII, 1911.

FYC'KESý v. HSIM

Linat1ir-Con 1rac (-Sali, of tadgTibr-A tio t Set
asuk-Pr o f MealInicornpefruc-Proof Ihat Partyi

Dealiugf iih AlgdLumaii lu(d NoieP of Fain'
and Bondî Fide ('haradecr (ifTrnato-n-Fi-
ings on Eviîdence,.

The plaintiff, who was allegedl to lie a p)erson of uuisoundl
niind, brought this action to set aside a certain ageeen iade
h)y him for a sale to the defendant of standling tullber, as
fraudublent andl void, and for dainages.

JTcKEý,ý -. VIIISHOIM.
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FYKSv. CHIkUJOL If.

bouse, and, sO far as appears, was welI-disposed towards him.
Ris conduct in meeting the wishes of the plaintiff and bis
sister by advising the defendant of their desire to seli the bush,
ini heing present during the negotiations, and witnessing the
contract, is inconsistent with the contention that the plaintiff
was then incapable of nlanaging bis affairs; and there is no
evidence to warrant the conclusion that Westenbolme enter-
tained any doubt as to the plaintiff's eapacity to contract.

Mrs. Mattise was an unsatisfactory witness, nlot that she
really desircd to misstate anything, but she soemed carried
away with the idea, that the timber had been sold at an under-
value, and that she was to find an explanation for it, which she
attributed to the unfitness of lier brother and herseif to make
a proper bargain. lu the box she was voluble and discursive,
not apparently realising that she was pledging lier oath tn ail
she was saying.

The plaintif was not present at the commencement of the
trial. Ris counsel statcd that he refused to attend, On ascer-
taining that no sufficient reason existed for bis absence, I direct-
ed the Sheriff to secure lis attendance; and this was donc, On
the plainiff entering the box, 1 questioned bim for some time
before allowing him to be sworn, and then came to the con-
clusion that lie was a competent witness. lie was then sworn.
lus demeanour satisfied me that lie was quite capable of ap-
preciating the transaction in question, at tlie time of its initi-
ation in .Tanuary, 1910, and of its confirmiation by him in
Jainuary, 1911. Hie liad a clear recollection of the negotiations
and doings at the meetings on botli occasions. If bis conduct
on either occasion was 1l'ike that in tlie witness-box, there was
nothing in it to have suggested to the defendant tliat lie was in-
capable of managing bis affairs; and I am of opinion that lie
was on both occasions competent to transact bis business and
f ully capable of entering into the contract in question; and
tliat, when lie signed the agreement and receipt on the 1Oth
January, 1911, lie clearly understood wliat lie was about, and
was ratifying the sale of bis property made in bis sister's name.

The only notice which the defendant bail of tlie plaintif 's
condition in June, 1909, was £rom a statement mnade 'to him
by Westenbolme, wbo informed him ths.t in the previous sum-
mer there was something "wrong witli bis head," but that
"lie was ail right then." The defendant had no0 reason to and
did flot think otberwise, and deait with hin and bis sister in
the full belief that they were ecd oompetent to transact the
business in band.
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RF WVEST LOIXE .'WRUTIN Y

DmVsioNAL COURT. SEPTEMBER 8TH, 1911.

*Ru WEST LORNE SCRUTINY.

Muiiwpaî (Jrporations-Local Option By-law,-Voting on-
Thiiree-flftii.s Majority-Computaton-Sciniiy by County
Court Jug-&iiyof Voters' LÎst-Rgit of Judge
to Inqire inito Quialification of Voterse-Change of Tený?-
ants' Residnce-Prohiibiein-Inqnîlil as ta lwRjce
Ballots Marked.

Appeal by D. Il. -Mehring, the applieant for a recount of the
votes cast at the voting upon -a local option by-law of the Vil-
lage of West Lorne, f romn the order of MiDDLETroN, J., 23 O.L.R.
;598. 2 O.W.N. 1038, (1) 1prohibiting the Judge of the County
Court o! the County of Elgiin from eertifying that the by-law
hiad flot been approved by three-fifths; of the qualified voters
voting thereon until he had made inquiry and ascertained how
the ballots rnarked by Johin W. l3rainard, Ernest Brainard, Wil-
li -Jennings, Eber Sippel)y, and Alfred L. Parker, and irn-proper1y placed ini the ballot box, or a sumfelent number of them
to enable hirn to certif'Y, were xnarked.

Tfhe app)leal was heard by FULCONBRIDGE, C.J.K.B., BRITTON
and RII)DZýl, JJ.

C. St. Clair Leiteh. for the. appellant.
W. E. Raney, K.C., for Dugaldl Mc-Pherson, the appllil!ant

tor a rt'count.

BiRiTToN, J. -. ,. . It is an illogical and unfaîr assurnip-
tion that aUl of the five bad votes were lu favour of this by-law;
aind it ls just that, if the law permits it, the fact of how they
or any of thern voted should bie ascertained. But eau a persoft
i the positi of a man in fact disquafified frorni voting-, but

assuming to vote, and at the tirne of depositing the ballot w-ith-
out objeetion'or question, be required to state how hie voted?
With great respect for the opinion of the learned Judge appýeal-

ed froiu, I amn unable to agree. In rny opinion, the manwos
njame fis on the eertified list of voters eannot a.nd on prinei'ple
ouglit not, to bie compelled to state how lie rnarked the paper
placed in lis hand as a ballot. Tt is flot necessarily a case of
frauidulent voting or frauidulently atternpting to vote. It is
not necessarily a case o! "stuiffing" the voters' Eat. It is the
case of at ian lield to be disqualified, under the statute, by

*To b. reported in the Ontarlo Law Report.
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In order to sustain the order made by iMr. Justice Middle-
ton, we mnust find that those persons named, having voted, had
no right to vote.

Tho vote was apparently: for, 142; against, 92. in ail,
234. Three-fifths of 234--140.r (141). If ail the votes
directed to be investigated but one were bad, the vote would
ho (on the assumption that the bad votes were for the by-law) :
for, 138; >against, 192:- in ail, 230. Three-4lfths of 230-138;
and the by-law would be sustained. No advantage could be
attained, in these circumstances, by an inquiry into the question
how each voted. 1 ama, therefore, of opinion that, iii any event,
the County Court Judge should flot be compelled to investigate
the ballots of those named unless ail must bc held flot to have
had the right to vote. And, again, no order should bo made for
the investigation of the manner in whieh any one voted or
atteinpted to vote, unless it ho held that he had no0 riglit to
vote.

Upon an appeal from the order, thon, I think we xnay, and
indeed must, examine into the correetness of tho findings as to
the riglit to vote of those whose votes are to ho investi-
gated.. .

Mr. Raney contends that the decision of tho County Court
Juidge and of rny brother Middleton is wrong i11 the cases
of J. W. I3rainard, E. l3rainard, Parker, and Jonnîngs. It is
said that there was no0 change in the place of residence of these
between the rovision of the votera' liat and the day of polfing;
and it was argued that the County Court Judge could flot
enter into any inquiry as to their residence, etc., and that
thme votera' Eist ia conclusive.

This contention agrees with rny opinion in Re Ells and
Town of ]Renfrow, 21 O.L.R. 74, at p. 83, . . . afflrxned by
a Divisional Court, 2 O.W.N. 27.

(Thre learned Judge thon referred to tihe dicttun to the con-
trary by Garrow, J.A., in thre Ells case, on appeal, 23 OULR
427, 435, and said that it was flot conclusive upon Middleton,
J., nor upon tis Court.]

I have cornsidered thre matter again, and amn not able to re-
cant rny former opinion. .

[Tihe learned Judge thon considered sec. 24 of thre Ontario
Voters' Lists Act, R.S.O. 1897 ch. 7;, R.S.O. 1897 eh. 9; 8
Edw. VIIL ch. 3.]

In John W. Brainard's case, we should, I think, foilow Re
Ells and Town of Renfrew, there being no change of residene
from thre day of thre revisiou of thre voters' list until thre day
of thre polling.
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RUTHE~RFORD v. M1URRAY-KAY LIMJýTED.

assignment to bis nomilee. Judgment was now given upon the
question of costs. The Chief Justice said that the plaintiff was
certainly nlot entitled to any eosts. H1e asserted in bis statement
of elaim that the defendant was the devisee of Mary Jane
Campbell and entitled to the equity of redemption. But he
refused to accept the mortgage money and interest tendered to
hlm after delivery of the statement of claim. The tender was
pleaded in the statement of defence. is plea was flot accom-
panied by payment into Court; but, if the plaintiff desired to
object, he should have moved to strike out the statement of de-
fence on that ground. At the trial a will was proved; it was
dated the 3rd February, 1887; and under it the defendant was
sole legatee and devisee. But it was proved at the trial that
there was a later will (1902 or 1903), which had been lost or
misdaid. This will also gave everything to the defendant, the
witness said, "with a clause, in the event of the husband (de-
fendant) dying, to revert to her (the testatrix's) people." When
the plaintiff refused the tender, lie did so at his own risk.
There should bie no eosts down to the tender-after the tender,
the defendant should have costs, fixcd at $50. The plaintiff
based an argument on the defendant's objeeting on examin-
ation for discovery to answer questions as to the loat will; but
there was no issue as to it on the pleadings; and, at ail events,
and in the eircumstances, the defendant was allowed mucli les
costs than lie could tax. A. C. Heighington, for the plaintiff.
J. H. Spence, for the defendant.

RUTHIERFORD V. M.uRAIu-KAY- LimiTEDý-MýAsTER iN CuÀAmnIu-
SEPT. 11.

Pleading-Damages -Particulars - Prctice-Author-ityi of
Decisio f the House of Lords.] -Motion by the defendants to
strike out paragraplis 11, 12, and 13 of the statement of claim as
embarrassing, or for partieulars of the damages claimed there-
under. The plaintiff's cnmplaint was that she had been suin-
marily dismissed from the service of the defendants as manager
of a department. Paragrapli 10 of the statement of elaini
stated, that, by reason of the wrongful aets of the defendants,
the plaintiff lad been deprived of lier position and engagement
and liad suffered great boss and damage. By tlie tliree para-.
graphs eomplained of, she stated that, by reason of the defend-
auts' breacli of contract and wrongful and illegal acta, she liad
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UI17CHCOCK v. 1SYKES.

original application, the Master was not sure that it would have
been granted ex parte; and, for that reason, there should be no
,costs of this motion. T. J. Blain, for the residuary legatees.
H. S. White, for the solieitor.

HrrcncocR. v. SYKEs-FALCNBIDGE, C.,J.K.B.-SPT. 13.

Vendor andc Purckaser-Contract for Sale of Mining Lands-
De ault--Deliverg np of Possession Free from Incumbrances-
Mechanios' Liens-Dscharge-Fraud-Reference.]J-An action
by the vendors for the specifie performance of a contraet for the
sale of certain mining lands, for payment of $20,000, the fIrst
instalment of the purch-ase-money; or, in the alternative, for
possession and damages for breaeh of the contract. The Chief
Justice said that it was înost likely that, as between the defendant
Webster and the defendant Sykes, his friend, co-worker in
chureli matters, and co-adventurer in1 this enterprise, a fraud was
practised by Sykes by the suppression of the fact that Sykes was
getting a commission on the purchase-money; and it miglit be
that Webster did not dfiseover this until some months after the
ag-reemnent. But the evidence did flot satisfy the Chief Justice
that the plaintiffs, or any of them, were parties to the fraud-if
fraud there was-or practised or attexnpted to practise any con-
teaiment. There was much that took place on the 12th April
which might have directed Webster's attention to what was going
on, and which did not seem consistent with any desire on the
part of the plaintiffs to cover anything up. As to this, the de-
fence and counterclýaim fail. It may be that, having regard to
the condition of the titie, no re-conveyance of the lands or rights
therein by the defendants is necessary; but the defendants have
failed te put the plaintiffs in possession of the lands and premises
free from ail ineumbrances--in the Recorder's office and ini fact
-n law as well as ini morals. It does not appear that the plain-
tiffs have reeiîved any benefit or the full benefit of the work
done in respect of whieh the liens were filed. There is evidence
that the mnethods pursued -were a positive eventual disadvantage
to the property. Ail the other matters are the subjeet of a re-
ference. Judginent for the plaintiffs with the costs of action and
eownterclaim. Further directions and subsequent costs reserved
until after the Master's report. C. H. Cline, for the plaintiffs. G.
Hi. Kilmer, K.C., for the defendant Webster.
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NOTE.

In Shaw 'v. St. Thomas B3oard of Education, 2 O.W.ý
1467, it is stated that the judgmeut of the Court of Appei
allowing the appeal was deli'vered by -M-AGLAIE, J.A., on tl
l9th July, 1911. The written reasons Of MERDITH, J.A., f(
agreeing in allowing the appeal, were on the 13th Septembe
1911, delivered to the Registrar.


