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CASES NOTBD.

(Caseýs marked * are reported or to be reported in the Ontario Law

R(eport--,)

A.

Abbott v. St. Catharines Silk Co., 35.
*Aljell v. Village of Woodbridge and Coirnty of York, 146.

Abitibi Power and Paper Co., Lapointe V., 329.
Acadia Fire Insurance Co., Livingstone v., 330.
Allan, Francis v., 101.
Aimas, Lindsay v., 49.
Amnos, Hodgins v., 348.
Angus v. Maitre, 312.
Argies v. Pollock, 158.
Aristrong v. Brookes, 294.

*Aslifield, Township of, and County of iluron, Re, 122.
Asling, Martens v., 271.
Attorney-Gencral for Ontario and Hydro-Electrie Power Com-

mission of Ontario, Electrie Development Co. of Ontario
Limited v., 304.

Augustine Automatie Rotary Engine Co. v. Saturday Night
LUnited, 32.

Ault v. Green, 381.
*Avery & Son v. Parks, 4.

B.

*B., D. v., 280.
Badenach v. Inglis, 171.
Baker v. Order of ('anadian Home Circles, 40.

*Baldwin v. O'Brien, 256, 322, 402.
Ballard v. Morris and Silverthorn, 48.

*Bank of Hamilton, Holliday v., 318.
*Bank of Ottawa, Ottawa Separate School Trustees v., 41.
*B3ank of Toronto, Morgan v., 99.
Bank of Toronto v. Morrison, 288.
Banks, Pinkerton v., 270.

*~Barrie, Town of, Toronto Free Hospital for Consuinptives v., 2.
Barry v. Stoney Point Canning Co., 367.
Beardmxore, Toronto Suburban R.W. Co. v., 214, 251.
Belanger v. Canadian Copper Co., 243.
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Bellaniy v. Williams, 232.
Belleperche, White v., 165, 202.
Belleville, City of, Seames v., 414.
Belleville, Local Board of Health of, Simpson v., 241.
Benson, Davies v., 295.

*Berger, Lampel v., 323.
Berlin Lion Brewery Limited v. D'Onofrio, 55.

*Beury v. Canada National Fire Insurance Co., 131.
Black v. Canadian Copper Co., 243.
Blackman, Weston v., 96.
Bloom, Willard v., 305.
Boardman v. Furry, 247.
Bott, Orsini v., 290.
I3oughner, McCarthy v., 292.
Brayley, Williarns v., 1129.

*Brennaij & Hollingworth v. City of Hamilton, 144.
British America Assurance Co., Livingstone v., 330.
Brookes, Armstrong v., 294.
Brown & Go., City of Toronto v., 368.
Bryce, Canadian Wood products Lited v., 409.
Bunker, Connueil v., 380.
Burkett v. Ott, 309.
Burlington, Town of, v. Colemnan (No. 1), 217.
Burlington, Town of, v. Coleman (No. 2), 218.

*Burrow, Struthers v., 19, 254.
Butcher, Re, 197, 237.
Byers, Elliott V., 383.
Byrne v. Genties, 203.
Byrnes v. Symington,9107.

C.
*.v. C., 253.

Cadow, Small v., 409.
Cain v. ýStandard Reliance Mortgage Corporation, 236.

*CaildbIic-k anid Pierce, Maple Leaf Lumber Co. v., 81.
*CaiIpI>ell v. H1ely, 215, 248.

*Carnpbellord oar of Education, Smith v., 116.
Canada Bonded Attorney and Legal Directory Lînited v. G. F.

Leoniard, ;388.
Caniadat Býonded Attorney and Legal Directory Lixnited, v.

leonaird-lPaiiiter Lunited, 388.
Canajda Fotudry Go., Henry Hope & Sons Limited v., 168.

*Cainada ýNational Fire Insurance Go., Beury v., 131.
Caniadian Aikali Go., Olsen v., 85.



CASES NOTED.

Caniadian Bank of Commerce, Patterson v., 135.
CaainCopper Co., Belanger v., 243.
CaainCopper Co., Black v., 243.

Canadiari Copper C'o., Sudbury Dairy Co. v., 243.
Canadian Copper Co., Ta il lifer v. '243.
Canadian Hlome Cireles, Order of, Bakýer v., 40.

Ca:nadiîan Home Circles, Ordler of, Rlibrook v., 21.
Johdi n s ,lOflSmanx Ic Limited v. Hlenry Knight, 211.

Caiiadian .Johns M.\awville Limited v. Knight Bros. Co. LÀmited,
211.

Canadian Order of Foresters anid Ellis, Rie, 348.

*Canadia~n Pacifie R.W. Co., Cetty and Scott Limited v., 375.
Canadian Peat Co. Limited, Rie, 196.
Canadian Stewart Co. Limited, Ilerron Brothers Limited v., 212.

Canadian Wood Products Lixnited v. Bryce, 409.
Chamandy, Struthers v., 302.

*Cliappus, Rex v., 121.
*C'hatham, Cas Co., Union Natural Cas Co. v., 286, 385.

('hillingwort h v. CGrant, 317.
Clark v. Ilowlett, 179.

*Clarkson v. Dominion Bank, 357.
Clary v. MVond Nickel Co., 243.
('leaver, lie, 377.
Clergue, Hodge v., 411.
Clergue v. Lake Superior D)ry IDock and Construction Co., 411.

Clergue v. Plumnner, 367.
*Clifton v. Towers, 106.
Clile v. CIhIeI, 150.

('lougley, alcro v., 307, 311.
*coateus, V'anzant v., 239.
Cobourg, Town of, Cyclone Wov en WVire Fence C'o. v., 364.

*C'ochrane Hardwvare ('o.~s ('Iuin, 8.
*('olemin aind Toronto and Niagara Power Co., Re, 282.

('olnia, Ton o Burlington v. (No. 1), 217.
('oleniar, Town of Burlington v. (No. 2), 218.
Coleid4ge v. Davis, 272.
'oiagas hleductiou Co., Newhouse v., 136.

Connell v. Bunker, 380.
Conway v. St. Louis, 264.
Cook v. Hinds, 404.
Coombe v. Murphy, 18.
Cowan v. City of Toronto, 368.
Cox, lie, 347.
Crawford v. Odette> 113.
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Cronk v. Cronk, 236.
Cuxnming, Jackson v., 278.
Cunningham, Rie, 268.
Cyclone Woven Wire Fence Co. v. Town of Cobourg, 364.

D.
*D. v. B., 280.
Danforth Glebe Estates Limited 'v. Harris, 189.

*Danforth Glebe Estate Limited v. Harris & Co., 237.
Dannacker v. International Securities Co. Limiîted and Mac-

Pherson, 410.
Dardis, Rie, 209.
Darling, Sniith v., 368.
Dav ies v. Benson, 295.

*D3avies, Taylor v., 83.
Davis, Coleridge v., 272.
Dean v. Township cf Guelph, 149.
DeBelleperche, Fox v., 275.
Dvisenircthl v. Toronto Board cf Education, 197.
Diamc0ndj v. Western Realty Co. Limited, 226.

*Dick, v. Township cf Vaughan, 65.
Dickie, Mialolini v., .54.
Dixon V. S 36ll 30.
Doak and irernan, Rie, 43.
Dodslhon Cvril(o., Southlgate v., 119.

*Doniiiiion BkClarkson v., 357.
DoiinSecurities Corporation Lîilil, B'oubledee v., 369.

*Doinion -,upply Co. v. P. L. Ilobcrtsonûi Manufacturing Co.
Lixited, 187.

Doner v. Western Canada Flour Milîs Co. Liinited, 301.
lYOofro, erlini -ioni vwey Liniite v., 55.
Douleeev. )niio eutisCorporation Lirniteil, 369.

I)urant v. M1innesotai anii Ontario Power 'Co., 394.

E.
1Eas,,t V. Ilar1t, 4113.
Eastview,\ 1>ublic School Board v. Township cf (Gloucester, 372.

*EkrLondoni lectric C'o. v., 320.

,E<dy A dvert ising Service Limited and E. 13. EdIdy, Imrie v., 27,

Elcrie eecpnn Co. cf Ontario Limited v. Attorney-General
for Ontaio andii Hydrc-Electric Power Commnissicn cf On-
tario, 304.
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Elliott v. Byers, 383.
Ellis, Re Canadian Order of Forest crs and, 348.

Ellis v. City of Toronto, 128, 205.

Euphrasia, TowýInship of, v. Tow'nshîp Of St. Vincent, 367.

Evans v. Evans, 182.
*Evans, Martin v., 52, 177.
Evans, Newcomb v., 266.

F.

*Faulkner Linfiited, Rie, 50.
*Faulkners Lirnited, lie, 258

Ferguson, North-Westerfl National Bank of Portland v., 15

*Fesserton Tiniber Co. Limited, Mortimer v., 273.

Fmliotti, IRe l>earcy and, 3X

Firernen's Fimd LisliraTi(Ce(o., Livingstonie v., 330.

Flemjiing v. Perrault, CI9.

Flcxliume Sign C~o. Ljxnited v. Gilobe Securities-Lirnited, 138, 106,

227.
IleluIe Sgu('l.. Limited v. '-NIacey Sign Co. Lù-nited, 89.

*F'strTouh aks old MLines Liimited v.,74

*Fstr v. Towisip 1) f St. J oseph, 38, 205.

Fo .DeBelleperýcie, 275.
*l~'ixI~1cdoaldv., 92.
Frn Vs~. Allan, 101.

Fraser, McDerrnid v., 2t92.
Rreale Doak and, 43.

l'emnand BoLyal Templars, Rie, 349.

lr1iU(l v. Friiidl, 2415.
1-ulton v. Mecnile Tlrust Co., 139.

Furry Boarmnanv., 247.

*a)lv. Ilowick Farmners Mutual Fire Insurance (Co., 298.

*GQiabrakith aid eriEnBe, 192.

Uaude(lt ý. l'a'rio. 389ý.
G (" ll ls, Byr.ýnle v., 203".

*(turillai v. ('ity\ o)f Utaw, 4

*Utyand si-ott LinïitedI v. ( axiadi Pacifie lt.W. (Co., 375.

*('lbetso Jaes iîchirdsofl& Son Liinited 16,0U.

GÎiles, Grabot, v., 140.
*G;insberg, Rie, 284.
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Globe Securites Linited, Flex] ume Sign Ce. Limited v., 138, 196,
227.

Gloucester, Township of, Eastview Publie School Board v., 372.
Goad v. Kiely Smith & Amnos, 198.
Goddard, Hughes v., 345.
GoIdbold v. 1>uritan Laundry Co. Limited, 343.
Goodchild v. Wilcox, 55.
Goodiman, MeNairn v., 374.

*Gosfie<I North, Township of, Rie Township of Gosfield South
and, 10.

*Gsi-I South, Township of, and Township of Gosfield North,
Rie, 10.

Grabot v. Giles, 140.
GrnRoelofson v., 260.

Grant, Cbillingworth v., 317.
GreAuIt v., 381.

Greniier, lie, 362.
G riffith li e, 411.
GtuelpIh, Township of, Dean v., 149.

*GuICx, Rex v., 223.

H.
*Haies, Wood v., 1.
H1aicro v. Cloughley, 307, 311.
H1a 11 v. McDonald, 407.
Ilinei(r &Co. v. O'Brien & Co., 379.
Haniiiilten Brewi1ng Co. v. Thenipson, 351.

*Hajilitoni, City of, B3rennan & Hollingsworth v., 144.
il1aiiton, City of, and United Gas and Fuel Co. of Hamilton

Limited, lie, 228.
larnilton Riadial Electrie li.W. Co., Ceunty of Wentworth v.,

379.
H*j.rniiltoit Street R..W. Co., Pender v., 262.
Hlarber, Shuakeil v., 213.

*H1armistonl v. Woods, Rie, 23, 314.
arelie, 208.
HriDanlforth Glebe Estates Limited v., 189.

*11arris & Co., Danforth Glebe Estate Limited v., 237.
Hlarrisonl v. Hiarrisen, 345.
Hlarrison, Willis v., 248.
llarty, East v., 413.
Hairty, Rat Portage Luxuber Co. v., 211.
H1arty, Younig v., 17.
lledmley, C'aznpbell v., 215, 248.
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ilenderson, Whyte v., 346.
H-errori Brothers Limited v. Canadian Stewart Co. Limnited, 212.
Hicks and Pringle, lRe, 54.
llinds1, Cook Y.., 404.
Ilodlge ý. Clergue, 411.
Hodlgins v. Anmos, 348.
Iloehin v. Marshall, 193.

*HIgue, Rex v., 153.
Holiriess Movernent Chureh in Canada v. Horner, 387.

*oldvv. Bank of Ilarnwilton, 318.
Hope (HÈenry) & Sons Lixiiýted v. Canada Foundry Co., 168.
Ilorner, Hîoliness Movement Church in Canada v., 387.
Horton v. Leonard, 67.

*Hossack, Shaw v., 183.
Hossack, Shaw v., 347.

*HoWjick Farmers Mutual Fire Insurance Co., Gabel v., 298.
HOwýlett, Clark v., 179.
Ilughes v. Gioddard, 345.

*Iliint, T1aylor Hardware Co. v., 6, 8.
lluiter v. Perri, 200.

*Huronl, ('ounty of, Rie Township of Ashfield and, 122.
*Hurst, United States Plaving ('ard Co. v., 89.
Hutchinson, lRe Jenkins and, 201.

*Huchisonv. Standard Bank of Canada, 104.
Hyatt, Roubertson v., 412.
Hyatt, Wahnsley v., 412.

*I(leal Stouck and Poultry Feed Co., Wodehouse Invîgorator
Lùnitüd v., 109.

*lxnperial Bank of C'anada, Rie Jackson and, 124.
Imperial Trusts (Co. of Canada v. Jackson, 126, 127.
lmrie v. Eddiy Advertising Service Lîited and E. B. Eddy, 27,

289.
Inglis, Badlerah v., 171.
International Se,(curities Co. Linited and MacPherson, Dannacker

1v., 410.
International Securities Co. Limîted and MacPherson, Yost v.,

410.
Irwin and Eaistwood's Clainis, 333.

J.
Jackson v. Cumxning, 278.

*Jackson and Imperial Bank of Canada, Re, 124.
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Jackson, Imperial Trusts C'o. of Canada v., 126, 127.
*Jackson, Rex v., 77, 161, 191, 315.
Jamieson, Willson v., 29.
Jeanes, Re, 28.
Jenkins and Hutehiiwou, Re, 201.
Johnston, Re, 53.
Johnston v. Stephens, 206.
Jones, Re, 29.
Jones v. Township of Tuekersmith, 368.

K.
Karch v. Edgar, 356.
Katz, Rýe Siniger and, 181.
Kean, He, 15.
Keelevy v. Beaume, 342.
Kell1y, lie, 246.
Kýerr v Townsend, 166.

*K~rienRe Galbraith and, 192.
Kettie, lZe Winberg and, 327.

KeySnuith & Amos, (Goad. v., 198.
Ring dwardHotel Clo. v. City of T'oronto, 43.

Knit Br-os. C'o. Lirnited, Canaian Johns Manville Limited v.,

Kinig<t (Henry), Canadian Johns Manville Limited v., 211.

L.

Laike( -Supe(rior Dry Dock and Construction Clo., ('lergue v., 411.
LaIly, P u, 2412.

LaudMathieu v., 373.

*Lanin ad AtehiuMeIaýish v., 174.
Launev. MAit ibi Powýer and Paper Co., 329.

Lo.Cr, x . 13

[coar (6.1",> Caaa onded Attorney and Legal Directory
Liiuied'ý v., 38$'.

[conard, lorituri v-, 67.
leioulardl>ariniter c atd Canada Bonded Attorney and Legal

1*)l(Iiwl, County of, Village of Merritton v., 370.
Lindb4ay v. Aia1 9.

'lIk.Tbnpo,38



CASES NOTEI).

LÀim ingsto v. Acýadiîa Fire Iiisuraice (-*o., .330
Li% i cte v. Britisli Arerica AXssurance ('o., 330.

Lix ingston v. Fireien's F'inid Insuraiice ('0., 330.

Loekhart, liaiiiv Lake Miniiîg and 1)evelopmnt ("0. v., 406.

Loekie v. Towmhip of North Moiiaghan, 171.

*LondIon and Lancashire Fire Insurance ('ô. Liiuited, Veltre v.,

399.
*~Lndon fl tcetrie ('o. v . LEkert, 320.

*Iorseli & ('o. v. Shianrock ('onsolidated Mines LimÎted, il4.

*Ioseoifl)e, Re, 194.

London v. Simili, 60.

Lynford v. Vnituid ('igar Stores Luùnîted, 68.

M.

*McA1istî. andI To~ronto and Ruuba . W. C'o., lie, 359.

Me'rhý v. Boughner. 292.
M<~ 'rtI~\''~. i'\t<arue'.199.

*\h. 'uliei v. 'ý\h'(ee. 176.
~N1e( 't cLou.1eel v.. 1, 202.

*iNcIXx1t, Rx x.,71.
*'\zîcloalt x. Fx,92.

\h*oiildHall v., 407.
Maee ~ig ( o. L.iiitedl, Flexlun'e Sign Co. Lirnited v ., 89).

\lakel x OtawaSeprat SeoolTrustees, 265.

*\1îe1cI v.uttw' Se titeSelool Tirustees, 401.

Muei'/U cB, 37A,

*Mhoiv. Diekie, 54.
'Il i v 'lo f lord, il.

*MpeLeaf Luniber (-'o. v. ('aIdbieIk and Pierce, 81.

Masaliloehn -v-, 193.
Mýartens v. Asling, 271.

*Mfllv. Ev'ans, 52, 177.
*Mrin .ex v., 396.

MasyTreble Estate, Rie, 20.

Mathicu v. Lalonde, 373.
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Mercantile Trust Co., Fulton v., 139.
*Meredith v. Peer, 97.
*Mritn Village of, v. County of Lincoln, 370.
Miller v. Young, 382.
Mlinister of lnland Revenue and Thornton, Re, 30.

Minnsotaand Ontario Power Co., Durant v., 394.
Mitchell v. Toronto and York Radial R.W. Co., 249.

*Mjzon v. Pohoretzky, 167, 354.
*Aoain Re Watson and, 133.
Mouid N-ýickel Co., Clary v., 243.
Mlond Nickel Co., üstrosky v., 243.

*Morgan v. Bank of Toronto, 99.
*-Morgail, L'es v., 353.
Morris v. -Morris, 80, 225.
Mý1orris ai id $il verthorn, Ballard v., 48.
Morrison, Býank of Toronto v., 288.
*Morriso(n v. Morrison, 62.

':ý Morsoni, Cit y of Toronto v., 336.
*Moitiwr v. Fesserton Tùrnber Co. Limited, 273.

Mowat v'. Mowat, 309.
Muirhecad v. Nluii-head, 103.
Muniro, Bev, 371.

MucCil y of Toronto v., 368.
Murpy, oImbe v., 18.

*Murphy, Ottawa Separate Sehool Trustees v., 41.
M.rurray, Ross v., 29.

N.

Nationa.l COal Co., W. A. Stone & C'o. v., 58.
*National Life Assur-ance C'o. of Canada, Peariman v., 72.
Nepigonl Const ruct ion (Co., Be O'Brien & C'o. and, 361.

*Never-en v. Wit,151.
Neworbev. Evn,266.

Newhouise v-. Coniagais ltieductÎin Co., 136.
North Moniaghan, 'Jtownýship of, Lookie v.., 171.
North-W\estern National Bank of Portland v. Ferguson, 15.

Oakecs, Foster v., 76.
*0enesr Bex v., 385, 415.

*O1rin aldwin v., 256, 322, 402.
Orin& C'o., Haner & Co. v., 379.

OlBrieni & Co. and Nepigon Construction Co., Re, 361.
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Odette, Crawford v., 113.
O'Grady v. Pullman Co. ani Grand Trunk IL. W. Co., 158.
Olseii v. Canadian Aikali Co., 85.
Ontario Bank, R1e, 245, 333.
Ontario Railway and Municipal Board and Toronto and

Hamilton ighway Commission, Re, 335.
Ontario Spring Bed and Mattress Vo. Limited, Rie, 307.
Orr, Re, 220.
Orsini v. Botf, 290.
Osborne v. Roos, 185.
Ostrosky v. Mond Nickel Co., 243.
Ott, Burkett v., 309.

*tov. Roger and Kelly, 45.
*Ottawa, City of, German v., 64.
*Ottawa Separate Sehool Trustees v. Bank of Ottawa, 41.

Ottawva Separate, Sehiool Tru-bte, Mackell v., 265.
*ta.aSeparate, Sehool Trustee(s, M'\ackell v., 401,.

*Ottaw\a Separatfe Sehool Trustees v. Murphy, 41.
*Ottawa Separate School Trustees v. Quebec Bank, 41.

P>.

Palmer v. City of Toronto, 367.
*Parks, Avery & Son v., 4.
Patterson v. Canadian Bank of Commerce, 135.
Pearcy and Finotti, Re, 36.

*Pearlanv. National Life Assurance Co. of Canada, 72.
*Peer, Meredith v., 97.
Pender v. Hamilton Street R. W. Vo., 262.

*Pennell v. McCutcheon, 154, 202.
Perrault, Fleming v-., 69.
Perrin, Ilunter v~, 200.
Pinkerton v. Banks, 270.

*Pipher v. Township of Wliitchurch, 87.
Plummer, Clergue v., 367.

*Poboretzky, Mizon v., 167, 354.
Polak v. Swartz, 46, 252.
Pollock, Argles v., 158.
Poole v. Wilson, 340.
Port Arthiur Waggon Co. Limited, Re, 59.
Pratt v. Bay, 366.
Pringle, Re Hicks and, 54.
Prior, lie, 408g.
Pullman Co. anzd Grand Trunk R. W. Co., O'Grady v., 158.
Puritan Laundry Co. Unmited, Goldbold v., 343.
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*Quebec Bank, Ottawa Separate School Trustees v., 41.

11.
%iiny Lake Mining and Development Co. v. Lockhart, 406.

1bat Portage Lumber C'o. v. Harty, 211.
Ray, Pratt v., 366.
Reaume, Keeley v., 342.

*Rex v. (?happus, 121.
*Ilex v. Gulex, 223.
*Jex V. Ilogue, 153.

*Rxv. Jackson, 77, 161, 191, 315.
*Rex v. Le Clair, 163.
*Rex v. McDevitt, 71.

*Rxv. Maclaren, 156.
*Ilex v. Martin, 396.
*Rex v. Oberxiesser, 385, 415.
Rex v. Shortall, 94.

*Rýex v. Thompson, 25.
*Richardson (James) & Sons Limited v. Gilbertson, 160.
?Robrtson v. Hyatt, 412.

*Robertson. (P.L.) Manufacturîng Co. Limited, Dominion Supply
C'o, v., 187.

*Pjblin v. Vanaistine, 276.
Roelofson v. Grand, 260.

*Roger and Kelly, Otto v., 45.
Roos, Osborne v., 185.
Rose v. Rose, 235.
Ross v. MNIurray, 29.
Royal Templars, Rie Freeman and, 349.
*Ruddy v. Toronto Eastern R. W. C'o., 57.
Rushbrook v. Order of Canadian Home Circles, 21.

*Rutherford, Re, 391.
Ryeroft v. Trusts and Guarantee Co., 240.

S.
St. Catharinies Silk C'o., Abbott v., 35.

*St. Joseph, Township of, Foster v., 38, 205.
St. Louis, Conway v., 264.
St. Vincent, Township of, Township of Euphrasia v., 367.
Saturday Night Limited, Augustine Autoxuatie Rotary Engine

Co. v., 32.
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Shlakei v. I1arbor, 213.
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Sw'v. Hossack, 347.
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Shortail, Rex v., 94.
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Simali v. Cadow, 409.
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*Snitth v. ('aniphelford Board of Education, 116.
Sit h v.Darling, 368.
Snit' ý ý!lcase, 59.
Solicitor, Rie, 191.
Solicitors, Re, 386.
Southgate v. Dodshon Overail Co., 119.
Sparks, Williamns & Co. v., 118.
Spink, Re, 308.

*Standard Bank of Canada, Hutchinson v., 104.
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*Steacy, Be, 230.
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Struthers v. Chamandy, 302.
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Taillifer v. Canadian Copper Co., 243.

*Taylor v. Davies, 83.
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*Taylor Hardware Co. v. Hlunt, 6, 8.
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Thornton, Re Minister of InIand Revenue and, 30.
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*Toronto and Niagara Power Co., Re Coleman and, 282.
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To rontfo Board of Education, Deisenroth v., 197.
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*Toronto, City of, v. M. orson, 336.
Toronto, City of, v., Murcli, 368.
Toronito, City of, Palmer v., 367.

*Toront o, Cit y of, v. Toronto R. W. Co., 111.
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WOOD) v. HAINES.

Prnmcipal an gn "dcaqAgent-Miy Paid by Princîpal
taAgntM~ppictjn q g t omnt fo>r Return of

Mon y~I>nd (n< rtkin toRt om ('omipany-shares Re-
et ud ~1I>rwip! '.hidtne I"n4iqsof Fuet of Trial
.IndqeI~ me ~ul bqA pp Iote t'ent Rt.qoeratiotï bte Jetdicial

Appcal bwNhr Wood anid otiwrs, executor> of James JIohn-
sti )i. t l1w originial piîntiff, froin the iiidgmenit of the First 1)ivis-
ional ( 'ouri ofitue Apppllate Division, Johnýton v. Llaines (1916),
10 O.W.N. 416, ruversiiug ithe judgrnent Of LNXJ., 8 0.W.N.
,551, and iisr1nissing t lit, action.

Thle app>eal ivas herbv a Board e:oMIpo'Std Of XSON
HALDANE, LOR 1) PA IK 1R t)t VAOI N and LonD \JiEN:W'U -rty.

P. 0, arie .',at W. J. Ellilot, for the~ appellants.
D). L. M\e('arthkv. k'C., for- the respontifent.

Tife jiIgxi it of t 1 e Boarti \; 'va 1i(livee hy Loîtol \W'iu1M Rv,
wh aid, aftr- ~tt;iiig the fafts aid ref'rin flic eîdnt

that il1w Hoard beiieved bb totii the plaiint ifi and flot that of
the elefune.i T11w cas was nue of payen h t1w piaiîftiff
to the tiefendantiii, ns his fiduiiaryl,' a e l ýf a sumi of $29,000,
whieiî the latter hiad îipplieti. As rsut tht' p)nlatff
had re'eeiv&l certaýin sha:res4. Theseý hîs xeutors, bbc jnts,
nuist return, so fair as thecv id not been returned alra The

apelnîust be allowved, anti the aîell1anbs, Si1î11l4 have jueIgi-nolt
duelaing that the moneys paiti by the lilaintiff to the dueendant
wero paid to him as the filut'iary agent of the plaintiff, and hadl

1-12 .w .



THE ONTARIO WEEKLY NOTES.

been mîsapplied; that the defendant mnust accouait for such

moneys with interest-the appellants undertaking to return to

the defendant the shares not already returned. The appellants,

should recover $39,600.17, that is, the $29,000 and interest.

The defendant must pay to the appellants the costs of the action
in the Courts below and before this Board.

Appeal allowed.

APPELLATE DIVISION.

SECOND DivisioNÂL CouRT. MÂRCH lST, 1917.

*TORýONTO FREE HOSPITAL FOR CONSUMPTIVES v.
TOWN 0F BARRIE.

M1uniicipal Corporation.s-LiaYilitll for Mai ntenance of Consump-

lire inb Hospîtal-"Resideflt"-Local Municipality--Coulty

M unîicîalty-Hoptals amd Charitable Institutions Act, R.S.O.

1,914, ch. 300, sec. 2~3 (1)-Dýual Residence-Indi gent Child

Icapable of Choosing Residence-Childrens' Aid Societ y-

Children's Protection Act, R.S.O. 1914 ch. 231.

Appeal by the defendants the Corporation of the Town of

Barrie from the judgmnent of DENTON, Jun. Co. C.J., in favour of

the plaintiffs ini an action ini the County Court of the County of
York.

Baizel Thioinas was bom im the township of Vespra ini 1902;
lier mother dliedl in 1910 and her father in 1911; she then went

to Collingwood, where site lived with lier paternal grandinother
for ai short tinie. lI Aprîl, 1911, by the order of the Police
Magistrate for the Town of Collingwood, she was committed to
the care of the Barrie branch of the Chilren's Aid Society for

thie Cut of Simcoe (Children's Protection Act, R.S.O. 1914, eh.
231 se. (5).The inagistrate also ordered (sec. 12 (1)) that the

Corporation of the County of Sîxncoe should pay $2 per week

for ber su1ppwrt. LI October, 1912, she was removed to, the shelter
of the society at Barrie. Site remained at the sheiter and ini

bouses iii Barrie where site was eniployed for some years and until,
on tihe ins4tructýions of an officiai of the plaintiffs, she was taken to

* Titi case and ail otheni so mnarked to he reported in the Ontario
La.w RM'iorts.
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the King Edward Sanitarium, ~Vsoas she was suffering frorn
tuberculosis.

The girl being stili in that retreat, tbis action was begun ini
January, 1916, against the Corporations of the Town of Bairrie~
and County of Situcoe to recover,$1 per day for board and medical
treatmcnt of the girl down to the 3Oth December, 1915.

The County Court Judge gave judgment against the town
corporation and dismissed the action as against the county cor-
porat ion.

The defendant town corporation appealed; but the plainiffs
did flot appeal as against the county corporation.

The appeal was heard by MEREDITH, C.J.C.P., RIDDELL and
LENxox, JJ., and FERc.USON, J.A.

W. A. Boys, K.C., for the appellants.
J. M. God.frey, for the plaintiffs, respondents.

MEREDITH, C.J.C.P., in a written judgment, quoted sec. 23 (1)
of the Hospîtals and Charitable Institutions Act, R.S.O. 1914,
ch. 300: "The corporation of the xnunîcipality in which an
indigent person admitted to a hospital . . . is at the time
of bis admhission resident shall be liable . . .

Residence was the only test. Lt was contended for the appel-
lants that the liability ought Wo have been placed upon the Cor-
poration of the Town of Collingwood or the Corporation of the
County of Simcoe. But it was out of the question to shift the
liability Wo Oollingwood. The grandmnother was under no obliga-
tion Wo maintaîn the child there. The residence with ber grand-
rnother ended cornpletely when the child was sent to Barrie; and
it was plain that the chil's residence at the tixne of lier admis-
sion Wo the bospital was ini Barrie; and, as Barrie is part of the
county of Simcoe, her residence was also in that county.

The words " is . . . resident " should be given their
ordînary meaning. To say that the Act was applicable only to
those capable of choosing, and who had voluîîtarily chosen, a
residence, would exclude many to wbozn the benefits of the Act
ought first Wo be given: see Edinburgh 1>arish Council v. Local
Governinent Board for Scotlainl, [1915] A.C. 717.

The definition of the word " resides " in Rex v. Inhabitants of
North Curry (1825), 4 B. & C. 953, 959, includes this clîld;
and she was residing in Barrie at the time of lier admission to the
plaintiffs' hospital, witbîn the, meaing of sec. 23.

The Act doesnfot contemplate at dual r-esideîîce. One or other,
but not both, of the municipalities, town anid county, must be
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liable; and there was no rea son why the liability should be

shifted to the county.
The amendinent, at the last session of the Legisiature (by

sec. 46 of the Statute Law Ameudment Act, 6 Geo. V. ch. 24) to

sec. 23 ronde it plain that the Legisiature meant to put the lia-

bility in question upon the local municipalities.
The appeal should be dismissed.

RIDDELL, J., with whom FERGusoN, J.A., concurred, read a

judgment agreeing mn the resuit.

LENNox, J., also read a judgment agreeing in the resuit.

A ppeal dismissed.

SF.cOND DIVISIoNÂL COURT. MARcHi 2ND, 1917.

*AVERY & SON v. PARKS.

CosMs-&Sale of-.(cion in Supreme Court-Judgment Directing
Recferece Sese. Dama ges ami for Payment of Costs forihwitlh

-Dam gesAmme&ed ai Sum wilthin Jurisdiction of County
Caut-Rle649-Application of-"Order to the Contrary"

-Costi of Reference--Cosis of Appeal.

Appeal by the defendant from the order of MIDDLETON, J.,
ane 8, aLllowing an appeal by the plaintiff s from the certîficat

of 1tle Sý-enior Taxing Officer, and dircting that the costs of the

plaintiff s be taxed on the Suprerne Court scale without set-off.

The appeal wvas heard by MEREDITH, C.J.C.P., RIDDELL

and LENNOX, MJ., and FE:iGusoN, J.A.
Il..11. Davis, for the appellant.
J. M. Ferguson, for thie plainiffs, respondents.

MERE>IT, CJ.CP.,read a judgmnent in which he pointed

out that thv costs wvere not taxed until after the Referee's report

wasl con1firmied, and it, was finally settled that the proper amount
of thie plinitiffs' dlaim was within the jurisdictîon of a County

C'ourt. The Iearn ed Chilef J ustice did not agree with the decision

below as to the construction of the order of the Appellate Division

undier which the costs were taxed, nor as to the application of
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Rule 649 so as to ïniply an "order to the~ contrary" Th e order
of the Appellate Division wvas settled by one of the Jde.at the
request of the parties. The words ilsed( ini the order "payable
forthwith after taxation" iiglit iiuanl -payable iînnediatelv
after the order'' or nigbt ineai -pay« able iIlmm(liately after
a taxation en properly be had,'' or nîigbt have the ineaîîng
attributed to theîîî bv the decîsion below.

In a cils(, of ambiguîty iii a judginent. upofi a question of uss
the Judge who made it sliould be api>lie(l to, to correet the amn-
biguitv: Abhott v. A\ndrws (1882>, S Q.B.D. 648. The hidge
who settledl t0e mîiutes of the order w.is alione !ible to sav wbwbh
of the ieerl naning, of the wo4rd> iii quesion xvas ned;
and, als lhiatlard Jljgeg( was in fatvour of the nîeaning wticlb
gave file Ills te effect o>f "paiyable forthwith after taXatýiioii
upun lte Suprere ('ouit ae without anN set-off of ot,
a'nd als thati -vas oîîe of the iineanigs that mlight 1w attributie( to
thenî", it 'l"1ul 1)( giv1en l I-Mix. Bt the costs of tbe reference
shiould liol 1w taxeýd u1pol t lie Sutpreme C ourt 'seale; t bey earne
wiîin ie roiioi of lýUlefi (W) Mid shol<1l be taxed upon
1tP lie 1j. 'Conî out ale with( se-of \ie could flot, be taxed
Uni il 'fertlie report fixing thei arnoulit of' aimages had l>een
<onfirxned, axîd the sentle wvas ,(,ttled by tlhe ainîunt lovda
damages.

l'le order of iMiddleîo)n, J., should be varied, and there
slioul1 le no0 costs of th apel

IIIDDELL, J., was of opinion, for resn ttdiiwriting,
t bat, Rule 649 had no bearing upon Ille preen eise-the costs
covere1 1) it are only sueli costs as, eau bc<ls>o of by a Judge
.of the High C'ourt D)ivision, and do) xot indlude eosts ordere<l by
the Appellate Division: MNelllhargey v. Qupen (191 1), 2 O.W.N.
781, 782. 916.

'Tiue appeal should be diînimss(ml with eiost s.

LENNý,ox, J., also rend a judgx,,nent.ý IL, oa f opinion that,
exeept as toi the costs of thle reference, the disn.of Mi<ldleton,
J., was rigbit; and agreed ini the result reaehed lw the ('bief
Justice.

FERGUSON, J.A., ini a short, written judgnt, said that lie
agreed with Middletou, J., ani wouhd dîsrniss the appeal with
costs.

MEREDITH, C.J.(',P., said that the order of the Court was,
that the costs down to and including the trial shouhd lie taxed
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on the Supreme Court scale, as was directed by the order of
Middleton, J.; that the costs of the former appeal should
be taxed on the sanie scale; but that the costs subsequent to the
trial should be taxed as provided for ini Rule 649, as ruled by the
Taxing Officer (RIDDELL, J., dissenting as to the costs subsequent
to the trial, which he thought should be taxed on the Supreme
Court scale). No costs of this appeal.

FiRsT DivisioNvAI COURT. MARCH 5TH, 1917.

*TAYLOR HARDWARE CO. v. HUNT.

Contract-Work DnSw upon and Materials Supplied for Building
-Substantial Completvmn when Building De8troyed by Fire--
Right of Contractor te Recover Controact Price les Value of
Work not Complet ed-Work and Mat rials as Delivered
Beeoming Properli of Building Owner-Contract of Owner
to Inaure--Archteet'8 Certfiate-Meehani'8 Lien-Enforce-
ment.

Appeal by the plaintif! conxpany froni a judgment of the Judge
of the District Court of the District of Temiskaxning, ini an action
to enforce a mechanic's lien, in so far as the judgment disallowed
the dlaim of the appelant cempany for a lien for the amount
alleged to be due to it for work donc and materials sùpplied te the
defendant the Cochrane Public School Board under a contract
between the appellant company and the Board dated the 22nd.
April, 1915.

The centract was for the plumbing and heating of a schoo4.
bouse which the Board was having erected.

The work for which the appellant company's contract provided
was cemnpleted with the exception of the painting of a radiator,
the cost of which would net have exceeded $5, when the school-
building was destreyed by fire.

According te the ternas of the contract, the appellant company
was to have cemnpleted what ît contracted. te do by the l5th
November, 1915.

Eighty per cent. of the value of the work donc was te be paid
monthly on progress certificates, and the remainder of the contract
price was te be paid and payinent for any extras te be mnade
within (;0 days after the completion of the werks and after the
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appellant, company should have rendered lu t he architect "a
staternent of the balance duc" lu the appellant companY.

The conîract also provided that ail work and material, as
deiivered on the premnises lu forni part of lthe works, were to be
considered the properly of the proprietor, and that the proprietor
should insure the building from limne to time lu the extent of aI
least two-thirds of ils value during the course of ereclion.

The appeal was heard by MZREDITI1, C.J.O., MACLARFN,

MAGEIO, and FERGUSON, JJ.A.
A. G. Slaght, for the appeilant eompany.
G. H.- Kýilmer, N.C., for the respondent the Cochrane Public

Sehool Board.

MEREDITH, ('.J.O., read the judgmrent of lthe Court. Aler
statiig Ille fitus, he( >aid, referring tu aý c-lause in the contract
as lu thje Iproduc(tion of a finial cýertifieate fronti the archiiteets, that
111-t cIa.ý o clcarly ilid flot miake the production of tî e* certificate
aL codt'ion preceden to Ille righit to sue for the balance of the
contract priceý- he vury olposite was what was provided for.

The min point wai s to the right lu recover for the work
(lue and materials furished(-the lire occurring when the work
was complete with one siali exception; and upon that the case
came clearly within the prineiple of H. Dakin & Co. Limited v.
Lee, [1916] 1 K.B. 566, 579, 580.

The provisions of the contract as lu work and mnterials be-
eoming the property of the respondent Board and ils contract
to insure made thec case aginist it stronger. The parties seemned,
te have cotml teit as the work waq donc the property
in il should pass Io the repnetBoard withi the obligation on
ils part to insuire, titat is, tu inisure for thie benefit of thle contractor;
and it was difficult Io se hiow, ini view of Ihiese provisions, lthe
respondent Board could be hieard io sayN 10 thle apintcomnpany:
"You have completed ahI Ilie work you- agreed lo dIo for $,5,982,
except what would eost 10 -ompflete $5, und bec(auSe the $5
worlh of work was nol done e efs lo pay *y\ou anyv part of the
$1 )291 which we would haewe you hado 1 that $5 worth1 of work
been done. "

The appeal shouid be iived with costs, lter judgment as lu,
titis dlaim of the appelianl comnpany should be reversed, and a
judgment should be subst;ituted for il deciaring ai lien in favour
of the appellant company on lthe land and lte misutranee moneys
which lthe respondent Board had received, with conseqluent

2-12 O.w.N.
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proh~insappicalein sucli cases, and the respondent Board
shoull payto th applli co4mpany so mucli of the costs of the

proceedîing. in fl,(, Court bilow asý was ineurred in connection
%vith flic contestatýiion of flic ell eompany's c1aim.

A ppeal allowed.

VUIS DIvSIONL CORT.MARdI 5TH, 1917.

*TAV1ý1)11 HARIDWARE (CO. v. HUNT.

*Ç()(B IANE~ HIARDWARIE ('O.'S CLAIM.

Mechaic.<Lîeius;-Clai'n of Sub-contracor-Default of Principal
<ionirc2o-Cenpeliflof Wuork by Bilding Owner-Waiver

oýf Ternis of Cofa-netdesof Owne-r to Contractor for

VaIlue o f W'ork ooeLc f ýSub-contractor to Exient of

Value o f Work Donc, lhougqh Wlork not Cornpleted-Realisation

AnI appeanl 1w thec Cochranîe Hardware Company from the

judgilient of flic Judge of flic, District Court of the District*of
Temniskaining dlisallowving flic daimn of flic appellant company
to ai tien undiier thie Mhniand Wa'.ge,-Erners Lien Act,

The~~~~ apelVshadb MEREDITH, ('.J.O., MACLAuEN,
MAGEE, lloîxiINS, Mid l"KMIGUsoN, J.A.ý

A. G. SiaghIt, for- the appellant eomipany.
G. IL. Kihnei(r, KCfor fic dlefenidant tlic Cochrane Public

sulhool Board, r8odît

MEREITw (J.(>. rcainig thie judgment of thec Court, said

thialt lic ell cop N as a qiub-contracfor, having entered

ifo a conitract with Ilic defendant Hunt, who was the principal

contrac-tor for flic wvork of erecting à school-house for the res-

pondent Bioard --tlie appellant company's contract being for part
of Ille work vvieh thle deenaniHnt ûontracted to do.

Huniit'-s contraci was dateid tlic 22nd April, 1915; the contract

price was $23,932, anid flic work was f0 be completed on or before

thle 1.5tli Nvmr,19 15. Th)e tiine for completion was extended

titi the 2Qthi Deume, 95. On flic l6th December, 1915,

H1unt informied flcrepndn Board thaf ho was unable f0 com-
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plete bis work; and the respondent Board afte\, ards coXnpletc(l
the work. Aftcr completion, the building wva- dtroyed by fire.

Hlunt had waîved the notice to complete whicli 0,e contract
required and consented te, the respondeiit Board cornplcting the
work ini arcordamnc, Nvi lth the ternis of the conitr.ct;- andif,l bv virtue
of one of the proivisions- of the contract, tlie re'-jIondenti Board
wvas indolbtod '(u Iiiunt in the amount which mwuld hâve been
Pay«%abile to) Iimi if the terms of that provision badl heen literally
followod.

There was no0 reason for treating what, was donc as a complote
ab-andominivnt of the coritract and of Hunt',, rights under that
provision, and the iusieof so treating it wa-s manifest. And,
iii thiat view, ihe righti of thie appeltant empn and the other

sii-vnracors t o a ien on(j tht 1a1 1nd and on the11 insurance money
which th- riepodt Btad ba reecix cd, to the extent of what

~vsowiflg to 11iln, \\: ear
Thie faclilianti~ îplln eoimpanv. lad Diot eompleted tlic

W01rk il luiad v(mntractet to do did no01 df1Eali or affect its- daimn.
fi bth a-1 i the resî>onîent ourd iii itself co.(mplet ilg the

flork thtritee iipussible for th<f. apýpellant coinpany
to~~iI coult t1:ud 14e respondent Board (c011d fot, therefore,

be h-ard to rlui o the1 0 w'ork numiait beexi compluted by
thP appewLlant company. Hunt wvas lo>t objecting to tueýcj laixu
as agiis îh;an ore was, nu) reuson vhY the ruspuIndent,
Board shogtull h a ibet to doý so).

'flic , plai conipany's datim andi lien nmust l>e limfited to
the valueL (If tIl-or donc by it, ralculated according to the
contrmet f)riu.

ThFle apea hould bue allONwed 'ithl costs, the judgnîcnt should
lic revcrsod m, t4 o he dim, of il,(c appelant, compaýtny, and there
should be ubtttdfor it a Judgi4nent, deelaring the righits
of the parties as nowm found to bu, wi-thj ail nccessary provisionis
for thle realisat Ii of lic lien.

The appellanti company' 's costf the proced(ings in the Court
below, cf ami inc(identaýdIto thie contestation of its dlaim there,

sho4Uld ho paidl by thle repnetBoard.

A ppcal allowcd.
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FinsT DivISIoNAL COURT. M4uRnH 5TH, 1917.

*RE TOWNSHIP OF GOSFIELD SOUTH AND TOWNSHIP
OF GOSFIELD NORTH.

Murnieipal Corporations-DrainageA-uthoity for Construction Of
Draîi Followiing Course of Existing Drain-" Drainage Work"

-Municipal Drainage Adi, R.S.O. 1914 ch.1198, secs. 3, 77-
-Vaiatonof Aesmn-6Geo. V. eh. 43, sec. 5-A ssess-

ment of Lands in AdIjoining Township--AgreemntW between

Corporations.

An appeal by the Corporation of the Township of Gosfield
South and certain land-owners froin a judgment of the Drainage
Referee affirmrng the report of a s'urveyor.

The appeal was heard by MEREDITH, C.J.0., MÂCLÂREN,

MÂGEE, HIOD(iINS, and FEUGUSON, JJ.A.
J. Il. Rodd, for the appellanits.
Rt. L Brackin, for the respondents.

MINUREDITI, ('.J.O., reàdinig the judgment of the Court, said
that, the proceedings, taken by the council of Gosfield North
were fouiided upon a petition, requesting that a certaiin ares, of
land iii Go.sfidld North might be drained by means of a drain
on thle 6tli concession road froni the rond, drain south of Talbot
rond lots west, Io thle centrte branch of old No. 47.

This pletition was dated the 8th April, 1916: but when it .was
receivedl by thie council did flot appear. Mr. Baird, an Ontario
land surveyor, was instruoted to report upon the petition, which
liedid ont2rJu , 1916.

li his repoxrt Mr. Baird stated thlat "to give relief from fiooding'
and enable the proper use and efficient drainage of the lands
described ini the petition and othler lands in its vlinity," a drain
conmnencing at and forming a junction wvith old No. 5 drain in the

townvisipl of Gosfield North and extendingwesterly aloflg the town-
lie to the mniddle brandli of an exisiting drain ca-tll No. 47,
wieh tan along thie road allowance between lots 6 and 7, was

muiich required, and hev recoxnmended its construction.
Th'le proposed drain followed in the main the course of au exist-

ing draiin whiohi had been constructed under the provisions of the
MuniipalDrainage Act, departing from its course onty for the

purpose of cýnnecting it at its easterly end with aupther drain
wi ad also been constrnucted undèr the saine Act.
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There is no0 reason why the construction of a drain iay flot

be authorised even though it follows in the main the course of an
existing drain. There wvas no0 reason for so limîting the compre-
hensive words of sec. 3 of the M-\unicipal Drainage Act, R.S.0.
1914 ch. 198, under which the respondents hand procecded, and
no0 reason why the work which the surveyor had recoxnmended
was flot a "drainage '.k'ork" within the meaning of that section.

Section 77 of the Act ivas designed to afford an alternative
mode of effecting the iraprovement of an existing drain, and to
dispense, ini the cases with mwhich the section deals, with the
nece(ssity of the petition for which, sec. 3 provides. There is
nothig i sec. 77 which exclude., the0 right to proceed under sec.
3. If an, exisýting drain is made use of for the purpose <f the new
work, the value of it must be crediked to the persons assessed
for it iii the proportions in which they were assessed.

Reference ta Township of Dover v. Township of Chathain
(199),15 .W.1.156, 161, 1 0.W.N-ý. 327; Gibson v. West

Luthler (;1911), 20 O.W.R. 40,5.
mVa as souglit here Nvas not a variation of the assesnents,

alid noe hiad been made. If the petition wvas received. by the
counciÎl before the 27th April, 1916, sec. 5 of 6 Geo, V. ch. 43 had
no0 applicat ion.

Itwas airgued that Mr. Baird had in this case in effect varied
the original assessment, but that wus fot borne out by the evi-
dence.

The agreement between the two corporations was not a bar
to the assessment upon the lands in Gosfield South of any part
of the cost of the works.

A ppeal disrnissed u>ith cost8.

Fiawr DiIIONAL C'OURT. MA&RCE 5Ti, 1917.

MANIE v. TOWN OF FORD.

Municipal Cor poration-Street Drain in Town Designed for
Carrying Storn-water-Improper Use for Carrying &ewage-
Evide-Permis8ion ta Connect Houme writh Drain-Condition
a8 ta Rislc-Negligence--New Trial.

An appeal by the plaintiff from the judgment of the Judge of
the County Court of the County of Essex dismissing an action
brouglit in that Court to recover damages for injuries sustained by



THE ONTARIO WEEKLY NOTES.

the plaintfT by the overflowing into the cellar of his bouse of the

con1tents of a drain or sewcr constructed by the town corporation,

thedefndatin the street upon which the plaitiff's land abut-

t, onnec(tion with which was made, as the plaintiff alleged,

wvith thle consen'1t of the defendant corporation.

The appel wa heard by MEREDITH, C.J.O., MACLAREN,

MAGOEE, 110)oIxN.S, anid FERGusoN, JJ.A.
J. Sale, for thie appellant.
P. 1). Davis, for the defendant corporation, respondent.

MEFREDITI!, ('.J.O., read the judgment of the Court. H1e said

that, uponi the evidence, the drain was not designed, at ail events

in thle first instance, for carrying sewage; snd, even if the respond-

euit oroainhad establisbhd that the cousent was given upon

cond1(ition of the appellant assuming the riÉk of any injury that he

might suistaini owing to the connection having been mnade, the risk

lie wsto take wast the risk attendant upon the use of the drain

for the purpose of carrying the storm-water, and not the risk

attendantii upon)i its- carryîig.sewage, for which purpose it must

hae eeMi the ýonitempilal.tion of the parties that it would not

be wue. If thie respoxiinet corporation permitted the drain to

be usdfor the purp:ose of carrying sewage-an improper and

negligen i-t waýs liable for the loss which the appellant had

sustaied even if the consent was subject to the condition men-

tiolied.

There, wats -cnie evidence that it was known to the council

that mne Greenberg wa.s dr-aining his sewage into the drain, sud

0hat, ater thiat had corne to the respondent corporation's know-

led(geý, ilt permiittedg imii to continue to do so; and that aspect
of thie case was nt onsdee by the County Court Judge.

hrsliouild, therefore, be a new trial, with costs of the last

trial sapp a to the ippellant, in the cause, unless the Judge

ait tlwi inew trial shoufl othewise direct.

The, Court .sid niotinmg ats to what the resuit should be if

upon, tie ie-w trâil t hould be senthat, to the knowledge of

thie atlpellanti, whn) hie got permission to make the connection,

thie drain was beling uised for cairryinig sewage, sud that the per-

msinto conneet w.as given on condition that he should take

ail thie ri>k of its, beiug usedl for that purpose. That aspectcf the

case 'was opvii for osdrtinunaffected by anythiug said in

New trial ordered.
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*WARIWIC'K v. SH1ELPARD.

ifechic&ti(- oin-Car of1frtgagee-O('lai,~ ofLi-hl<r
-Plir y-ae f q?»istrat iolt IlicrIf us d.,;(Ilin i 'ho

aeha ndsaiI ly- amrs Lien Adi , 8(c,, S, 1 I>Parlies-
Prherfrom -ilortgayge Persýonal <)rdbr folr I>uyme' by

Morignger and PurchmSer.

Appeal hY niortgagees from ithE, judgmntn of J. A. C'. ('ameron,
an1 Officiai 11{eferee, in, a meehaniic's li action, declarig that
certatin lien-hiolder., Lad priurity' v li -c-\extet of theiîr lien." on
the iliieas'cd sc(llinjg value, o)v(r Ihe mnortgagees.

'Plie aippeal was llîcaýrd 1w% M llIFI)IT11, ( '.J.tI., MIA('L R.ç

Ji. N. I)xifo)r 1] he [qwllaîîîs and the owîitcr.
ý.Il. \Va1iihridge,. A. l,» Fleming, T. H1. 13uriton, and jl.11

'Shaver. for ili, plainti'f ami other ieî-hoidc[r, epomidents.

lli;NJ.A., in ai %riItcn judgunemt, said that the Referee
liad foundl tliat th I rggw ~ wr prior1ltme liens to lme extenit
of S7,42.2 thle amounti of a miort gage cxistîng before the mwork
begani, whiulh the mÈortgagcc(s paid off on the 4tIm May, 1914, ami
th1:1 thle mnlorgaLgees" had sold thie property for $15.942, tlie pur-
chaser agreeing tg) take, the property 's :ubject lo the payment of

an dim aisnglclce te emdosand thle holders of any
liens on the propcrtyv mhoh ay h le cleelared y the Court to
raîik iii priority'v 4 lw bbc migage dlaim of thie said v'cndors, citheur
as to inreasvd cligvaluef mro. cwse'

Th'le judgmcit eontincdg,4 an ordur aigahmisi thle mortgaglýceqs to
pay tuIle aiontI of bulis anld lc 1s g1in1St thle puirchaser
in cas lle niotgges hold ilot pia '. If tlle fclieholders w'crv
nuol paid o)il*, a 'alc w'a> orucred, 1ie luiîa.erhving beeni ;iddud
a's a parity .

The ppel justsueceda' Io tlic l)crsomal oder for pvnut
as suehi ordiers are lit aratll u '11urm~<r Mlî acqiuircdl

lier status 11nene ut, >sliould noillhav bee :111(f,4 as a pry

The liens îceal- 44i repcd~ork <loe aler bc 19111
February, 1915, but titeir inceptîi dalcd b.iek t o J une and July,
1914; they were registered rcpeîvcly ini April, May, Jumie, and

IVARIVICK v. SHEPPARD.
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August, 1915. The appellants' mortgage for 550,000 was dated

the 24 thf March, 1914, and was registered on the lst April, 1914.

I addition to $7,462.62 advanced on this mortgage on the

41]h Mýa '%, 1914, there were paid out on account suxns amounting
to S20,537.33 up) Vo and including the 22nd May, 1914; so that

Vo t he exent of S27,999.95 there was no doubt of the priority of

the, S50.000 mnrgage. After the liens had arisen by the doing of

work anid delivery of xnaterials ini June and July, 1914, but were

uniregistered(, the balance of the moneys was advanced on the

miori gage betwNeen the Sth December, 1914, and the 26th January,
1915, on which dlay the final payment was mnade. There was,
therefore, between June and July, 1914, and the earliest regis-

tration of any of the liens, a period in which. written notice or reg-

istration of the lien could have been given or made, in default of

which advancres uinder the mortgage would have priority: Sterling
Luniber Co. v. Joues (1916), 36 O.L.R. 153; Charters v. Me-

Cracken (1916), ib. 260. The liens were postponed Vo the $50,000
mortgage to its, full extexnt.

Assuming that the $7,462.62 was a prior tnortgage within sec.

8 of the Mlechanics and Wage-Earners Lien Act, R.S.O. 1914

ch. 140, or that the 550,000 mortgage, to the extent nientioned,

might be so treated, yet where one was dealing with competing

p)riorities upon the whole property, both land and improvements,

by virtuie either of liens or mortgage advances, there was nothing

left outsidle the charge secured by one or the other upon which

fo foundi( inicreased selling value: Cook v.' Koldoffsky (1916),
3,5 0.1-R. 555. As the 550,000 xnortgage gained priority under

the statute upon both the land and the improvements for the

advances, as against thle liens, it was impossible to take that priority

away undiier the guise of increased selling value. The foundation

for that is gone whien once the iinprovements are themselves, to

their fil value, subject Io the prior charge created by sec. 14.

The appeal of the mortgagees should be allowed, with one

set of costs to be p)aid by the lien-holders in proportion to their

several ajniotimts. The judlgment of the Referee should be set

s.sidle, and a judIgment, declaring that the mortgage for $50,000
hma priority over the lienisshould be substituted.

MmERnDT11, C.J.O., MÀCLAREN and FIfa«3us50, JJ.A., con-
curred.

MÂuunyE, J.A., agred in the resuit.

A ppeal allowed.



RE KEAN.

FÏ1RST DiviSIONAL COURT. MA1RCI 6T11, 1917.'

NORTH-WESTERN NATIONAL BANK 0F PORTLAND
v. FERGUSON.

Gruaranty-Tme for Payment of Debt Guaranteed Extended for
Definite Period by Arrangement between Creditor and Principal
Debtor-Rela.e of Guarantor.

Appeal by the plaintiffs from the judgment of SUTHERLAND,J.
Il O.W.N,ý. 178, in so fat as it disrnissed the action as agains,
the defendant John Ferguson.

Thie appeal was heard by MEREDITHI, C.J.O., MACLAREN,
MÀAGEE, HouGINs, aud FRUOJJ.A.

A. R. Clute, for the appellants.
R. McKay, K.C., for tho- defendant, John Ferguson, respondent.

THE COURT dmsedthie appeal with cSts.

HIGH COURT DIVISION

MIDDLETON, J. MARCa 18T, 1917.

RiE KEAN.

Will--C uns! ruction-Re&8iduary Legatee--Vested Es ates--Discre-
tion of Executors--Perîod of Dis dbuion-Immediate Payment
-Shares of Infants--Costs.

Motion by Gerald Kean, one of the executors and a benefieiary
under the will of Hugli Kean, deceased, for an order determining
questions arising as to the proper construction of the witl.

The motion was heard in the Weekly Court at Toronto.
J. R. Howitt, for the applicant.
J. H. Rodd, for Robert Meade and Hugh Meade, also executors

and beneficiaries.
H. Guthrie, K.C., for aduit residuary legatees.
F. W. Harcourt, K.C., for infant residuary legatees.
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MIDDLETON, J., in a written judgment, said that the testator
Ieft an estate of over $18O,000. He h.ad neyer married., The
objects of bis bounty were: a niece to whom he gave $1 ,000;
a niece to whom he gave $1 ,000 and an annuity of $325; bis
nephewvs Robert Meade and Hugh Meade, to whom he gave
$1 ,00 each; bis housekeeper, to whom he gave an annuity of
$500 per anlnum. Ail the residue of his estate he gave to the

ehirnof his brother Alexander Kean-Guerald Kean being one
of thlese.

Havinig regard to the magnitude of the estate, the children of
Alexandr were to receive much more than the other nephews
and mes

Thie execuitors were Gerald Kean and the two Meades.
Thet will directed thie executors to invest and pay the annuities

out of the incone, amd upon the death of the two annuitants to
dividie thle residue of the estate in equal shares among the chîldreii
of Alexander.

Thenl followed this clause: "(e) My executors and trustees may
iii their discretion uipon the death of either of (the annuitants)
or at mny othier time divide among the residuary legatees,..
suelh porilon of theo ultimate residue of my estate as they Inay
thinikpoe, always reserving enougli to secure the aimuitants.

The MýTeades t hought that the testator did not use them fairly
iii givinig thiem oily $1 v 0 each; they intended to reimburse

t1eise v by thir eariniigs as executors, so far as practicable;
:1nd so turned a deaf uar to the desire of their co-executor and
thie benieficiaries thiat thvre should be a part distribution. The
attitude takvn -was, that thiere was no obligation to divide any
part of thie fund tilt the death of the last surviving annuitant.
'rheig,«y said that. the powérýi to divide rested in their absolute and
111nrontrollable discretioni.

Tle iMeN1ades were, h owe vvr,wrong as to their powers under the
wiU.[ Tlwt interest iii thev residuiar 'y estate given to the chuldren
of Alexanderui wa.s vested; anid, sub)jet to sufficient being retained
Io prýotvct the annuitantis and to mneet any outstanding elai2ns,
Ilhey wuire eitled to immiiediate payment; and, further, they
Were utitled Io demlanld that the exertutors should refrain from
cotnvorsiou if tlwy (thiv clildi-vn of Alexanider) elected to take over
ex\istinig asse'ýts ini specie: lie Ilamuiltoni (1912-13), 27 O.L.R. 445,
447, 2N ().L.Rý. 5:341

Withi this declaration, thiere ,hould be no diffieulty i working
0w bumatter ouit; buit heinlthis nothinig should be ordered;

anlav Io ail paries to apply should be reserved.
It was flot Io be iferred froin this that ample had not been
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dîseIused to -warraint initerference by the Court; if the deeiarati101
made is foilowed further expense m1iy bc avoided.

('osîs of ail parties of this applicatio 10 paid out of tUe
e:tatr. Any further costs tUati rnay 1w illvurred i U a ri'nexvai of

theÈ motion may have to bc borne by tl1w party who shlrn1 bc fourni
Io be in fault.'

Tlh4, shares of tUie inifantsi shiouid Uc allotltcd iiiual or sudi
seeuttesas my U approvel by the (Officîii 11( 1urin on shou

1w liolgcd in Court.

MIDDLETON, J., IN CHAM'BERS. MARCH 5TH-, 1917.

YOU'NG v. ITA1TY.

JIortage~ Morgayo.~ ai J>rcha5!rz 1?df Act, 1,915 Right to
llrng ctin a Efore .lotga Jnrcs ad T'axes in

Arr orEx n.onof Té*iw for Pan tor Prinýcipal and
lut!rr st-jExpjiry of T'bue -Stay of ProceeuligsPrecarious
S! cirity.

Appeail by the plaintiff froin ait order of the Local Judge at
Fort Frneupon suxnxary application of the defendant llarty,
dîixissinig with'out costs an action to enforce a mortgage.

R1. T. Harding, for the plaintiff.
F. 1)enton, K.('., for the defendant llarty.

MIDDLETON, J., inii writteni judgiient, sid( thatf the appeal
was late,' lut, as> iltý as eritorlous, Ite extvee ilie tine.

lirty' ai Siti h 1?w neud onie pareci of laîîid, iinith aitother-
botU ijortg4igedý hotui paýrceis Uv onte îinstrumntifit tsceure $10,U0X).

Theiî mnortgaigi was ndei 1905.
In 1913ý, tîtere wýas dhu 1,0 principal ani $1 ,;-00itre,

and an exesonaremn aS sign)ed on tUe 1>tFbury
1913. An îinformiui exe \inýa> isq uentorscd( on lie ntiortgage.
Titis provided thlit ~iS 1,500 should iint Uc patid I lite( 1-1 Uardh,
1915, and that initeret sitould 1w pid( oit tiis :sun lilf-yery

No suin wa.ýs pîd. oni acouîtt of tie S1 1,500, but inerstlad
beexi paid ont it up lu date. Taxes itad becu I)ait oit 11e lantd
owned by llarty andi Smtitht, but were iii arrear on the otiier
parcel.
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The action was sumarily dismissed in its entirety by the Local

Judge, because, in hîs view, the plaintiff could not sue without

leave, unlder the Mortgagors and Purchasers Relief Act, 1915.
That was wvrong. When the two-year extension expired, the

riglit s under the original xnortgage revived, and the $1 ,500 interest
becaine agan due.

The xnortgaigors were both liable, under the covenant, for al

taxes, on both properties, and, taxes being in arrear, the mortgagee
had the right Wo proceed.

The property was an hotel ini Fort Frances; in view of the

war and the temperance legisiation, the security was precarious;
and, unles sioie substantial payment were made, it was most

unlikely thiat a stay would be granted; but that question did not
yet arise.

Appeal allowed; costs here and below to, the plaintiff ini any
evenit.

MIDDLNrÇQN, J., Mi CHAMBERiS. MÂRCE 5rxi, 1917.

COOMBE v. MURPHY.

Security for Cost s-O <fer for, on Ground of Former Action for
Samne Caiise--Substantial Identity not Estalished-Orde-r Sel
aside.

An appeal by the plaintiff from an order of the M4ster iii

Chambhers requiring, the plaintiff Wo give securîty for the defend-
ant's costs of the action, on the ground, that it was a second
action for the samie,~cause.

T. Hislop, for the plaintiff.
A. E. Knox, for the defendant.

MIDDLETON, J., i a written judgxnent, said that the appeal

should succeed. The former action was by a contractor Wo re-

cover the amounit due him. In that action, Coojnbe, the present

plaintiff, a8serted that he did not owe the money, and claixned

indernnity againat one Ponton, as a third party, on the ground

that hoe was Ponton's agent. The finding iras that ho iras not

Ponton's agent, and b)ought the land on his owu behalf, and made

the contract to build as owner, and iras liable.%
Now hoe sued the vendor of the land for speciflo performance.



STRUTHERS v. J3URROWV.

The agreement was probably at an end ow ilg tO hiis dlefait, but

the vendorw~as ready to take bis money. The plaint iff did niot see

fit to accept this, and seemed to want a needless law-suît.

One might sympathise Nvith the defendant, but it was plain

that this was flot a second suit for the sanie purpose.

Later on, there may be a remKdy open; but ini the meantine

the action must go on.

Order vacated; costs here and below to the plaintifi ini the

cause

KELLY, J. MARCH .5TI1, 19)17.

STRtUTHERS v. BURROW.

NegIigecnc-Unsofe Premises-In jury to Person Going there on
Lau,,fu1 Busin-ess-Intilation Findings of Jury-Evdence.

Action for daàmages for negligence whereby the plaintiff was
injured upon the defendants' factory premîses.

The action was tried with a jury at Hamnilton.
S. F. Wlishinigton, K.C., for the plaintiff.
G. Lynchk-Stauntýon, K.C., and E. F. Lazier, for the defendants.

KELLY, J., in a written judgment, said that, in answer Vo ques-

tions submitted f0 them, the jury had found that there wvas negli-

gence on the part of the defendalnt,.s "for not having proper steps

or no steps at ail;"I that the cause of the plaintiff's injuries was

the fall whieh he received on the defendaJýnts' property; that

there was an invitation by the dlefendanýts to the plaintif! to

use the steps or blocks rferred to, "being as there was no other

means to get uxpon fic platiformi;" and that the purpose for which

the invitation was given was "to receive goodls whiichwas ordered."

They also found againist contributory negligenice, and declared

that the plaintif! "wuas justîfied in dcinig as Ile (lid do."

Gciing to the de(fendlants' premnises on business in whieh both

he and the defend.ants were eoncerned-to take delivcry of a

sea les which lie had purchased from them-he entered the de-

fendants' office, and was there directed by a person in charge

where to drive int the premises, and was told to go to the plat-

form at the door of the shipping-room, where the scales would

be brought ouf. Having gone f0 the platform and there waifed
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for abouit ten minutes--no one appearing with the scales-he
atlueiipted to get upon the platformn, with the object of enterÎng
the -sipping-room: he went up what lie called the "steps" of
the platform, they gave way, he fell, and was injured.

There was, it seemed to the learned Judge, sufficient in the
evidenee to warrant the inference by the jury that the plaintiff
was withiin his riglits in going upon the platform by way of the
steps or blocks. There was evidence on which the jury could
finid that hie was there on the defendants' invitation, and that
invitation was, noV fixnited so as to exelude his going on the plat-

formi, bit extendiý ed to lis using the steps or blocks as a means of
aees o thie platformn. There was evidence also on which the

jury' miiglt find thiat the defendants failed in their duty to keep
thiis mewans of aeve-ss in proper condition-they must have been
awavýrv of the existenice of the blocks anid their condition.

The dut 'y of thec occupier of prernises on which the invitee
enVe(rs i> Vo take reasonable care Vo prevent injury Vo the latter
frorn unusua,ýl dangers which are more or Iess hîdden, of whose
existenice the occupier is aware or ouglit Vo, be aware-in other
words, to have the p)romises reasonably safe for the use that is
to be imade of t hera: Halsbury's Laws of England, vol. 21, para.
656; idermiaur v. Darnes (1866), L.R. 1 C.P. 274.

Jud(gmenýtt for the plaintiff for the sum assessed by the jury
as daageswithcosts.

Nil1)n~'N J. MxuICH 5TH, 1917.

REn MASSEY TREBLE ESTATE.

Wl«ill--Cons.<trucitioni-Gift to Chi1drent of Named Person-Sum Io
6e $et apari nlvetd& ithAccumulations to6e Divided
ai aorte of Childrenz resxectively--Only one Child in Being

-etdEstatle -Unborn, Cldren.

Moi on ont bhiaif of the infant son of ,Walter A. Watts for an
-order deteifriing a quesý,tion arisinig upon a will.

F. W. Hlarcourt, K.C.; for thie appâtcant
Grayon Smi, for t lev executors.

J. R. L. Starr, K.C., for the residuary legatees.
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ANIÀULETON, -J., i a Nvrittdfl judgmcent, saîdÏC that11 the question

aros? 1111er a clause in the xviIi whliuh1 directed thei executors to

set apart th(- .unî of $5,000 anl( t<) aciflulate t he lflrolin "and

to divide thec principal and aceumrulated meconie of tle 'said

$5,000 eqiiaiIy% share and sijare alike betwccn) and arong9 tl,(, -ur-

viving childreni of Walter A. Watts wvhen and ai- s.aid cid
slial respeetiveily reacli their majoritîes." Thure wa- nIpesn
onie vhild onl ',v a hoy 10( vears old. The question \vas withler
tis w.as al vested legacy .

There- ivas no gift save in the direction to dlivide, and no gift
over.

The principle statedl býv Buckley, L.J., in In i-e Lord Nun-
hurnhoxnie, [19121 1 Ch. 4189, 49C): applied. "If . . . t11e
gift i to 1w ijmneiidiateiy separaited front the rest of the property,
and theincîn is al onice givi to the beneficiary or the income

is o w acunulwdfor- Iltheiieefit <of the beeiirand when
andsu-~on s e tta:ins 1 hi xrnmd age the corpj'us is gîven

hiînami te accmulaIon re givel hun, thexi t1w CJourt ceases
lurgîdtiw gifi a e ont ingenh gifi and hohîs it to hoý a

wuhî quetion is to the rîghît of ativ clifld who înay herea.ýfter
1x bora should not now -w dea-iJt with.' It rnight wvch1 1w that tue

gifî n(>w V-1t- might, bc divested so as to admit any after-born
ch1ild to >lhare.

('osts out of the estate.

LATUFOIIU, 3. MAlicEi 7T11, 1917.

RUSIIBROOK v. ORDER OF ('ANADIAN HOME,
('JUCLFES.

Im,surace<Life lnsurance--Frendlyý Society- il ndertakingq to Dis-
tribiffe Fuiid amw<j Cass of Members->ei-od of D)ist;ribution

~~-A i ln'lmn o Coni-ftution of Society- E ffei Immnediate

Action by thev plaintiff, 0n1 bealf of herseif aind ail other inem-
bers of the defendant soeiety' who co(ntribulted te the heneficiary
fund of the society between 'September, 1892, and March, 1905,
and who were in good stainding in the sityon the lst May,
1914, for a deelaration that the defendantsil, were iiot entitied to
postpone the distribution of a certain fivnd :imiong the plaintiff
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and the other mejubers of lier class, sud for an account and imme-
diate payxnent.

The action was tried without a jury at Toronto.
R1. G. Agnew, for the plaintiff.
N. Soinerville, for the defendants.

LÂTCH1FORD, J., in a written judgxnent, said that the defendants
hiad given a formai undertaking to set aside a certain sum of
S200,000 out. of their reserve fund, and, after the payment of
certain clinto distribute the balance (adxnitted to be about

14,0>ainong the class rcpresented by the plaîntiff.
The Ihare of the balance to which the plaintiff, as one of the

class, -%as mnitlled.,acodn to the undertàking, was on the lst
Ma9 1191, -S13.67. The defendants said that they had the riglit

to p)ostp)oneý payxnent until the claimant shiould reacli the age of
70O. If she desired iziiniediate payxnent of lier share, she must
lbe content to accept its pre-sent Value, $11,50.

'Fhe iimount in question, so far as the plaintiff was personally
convernied, was trivial, but, as several thousand persons were in
like case, the suin of the ainounits involved was very large.

The defendants 8oughit to justify their position on the ground
that on) the 9th. and lOth MaUy, 1915, prior to the giving of the
uindertakinig, sui amiendinent was made to their constitution
whichi, after emoeigthe managinÊ comiÎttee to set aside the
suin of 8'200,000) on hand in the reserve fund, on the lit May,
1914, for certain specifieýd purposes, provided that, until "such
fund " w:is set amide or apportioned or paid out, the managing
coiniittee iniglit use as miucli of the interest accrued since the
lst, MNay', 1914, or froin tiine to finie accruing, on the balance of
thle saidl suin remrainiing, as thley iniiglit deem nccesgary for the
genevral anud organiising expenses of the society, after first using
for that p)urpose the p)er caiatax contributed by the members.

It wa., argued on behaif of the defendants thiat, as the parts
of this iimieniineniýt referred to were approved by the Registrar
of FrindollY Societies, they were biniding sud obligatory upon
the plaintiff sud ail other rnembers of the society under sec. 184
of the Ontario Insurance Act, R.S.O. 1914 eh. 183.

Assuiig that the wneuidmient to the defendants' constitu-
tioni was to lie read as qualifying the defendants' siubsequent
undeifrtàk ing, sud that it was biindiing upon the plaintiff sud others
of the sainie class, it stili failedl W justify the contention of the
defendantsiil.

The axuendinent ought, if posile W e construed as not
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contravening the undertaking, and should be read with whatever
light the undertaking could throw upon it.

By para. 3 of the undertaking, the $149,000 was to be equitably
and ratably apportioned among the class; the tixne of distribu-
tion was not stated; but there were no words postponing it.
The balance was to be apportioned and paid as soon as ascer-
tained. That date was certainly not later than the date of the
certificate îssued to the plaintifi-the lst May, 1916.

In the ainendmnent to the constitution, " such fund " plainiy
meant the $200,000. That sum was set aside at a date not es-
tablished, but clearly prior to the Ist May, 1916. It was only
"until sucli sum" was set aside that the defendants were author-
ised to use the interest accruing upon it.

The plaintiff was entitled to share in the balance of the
8200,000 as of the date when that balance was ascertained-that
miglit be taken as the date of her certificate. The defendants
were not, after the lst May, 1916, entitled toi use the interest of
such balance for any purposes other than the benefit of the plain-
tiff and mnembers of the society who were in the saine ciass with
her.

Judgmnent for the plaintif! for $13.67, with interest froin the
lst May, 1916, and costs on the Supreme Court scale, with a
deelaration that ail mexnbers of the defendant society in the sanie
elms as the plaintiff had the saine rights against the defendants
that were here declared to be possessed by her.

MIDDLETON, J., IN CHAMBERS. MARcH 1OTH, 1917.

*RE HARMSTON v. WOODS.

Dimison Court s-Jursdic1ion-A ciion for Trespass to Laru!.-
Titis not in Quesion-"Personal Actions "-Division Courts
Act, R?.8-0. 1914 ch. 63, sec. 62.

Motion by the plaintiff for a mandaniue to compel one of the
Ju *or Judgzes of the County Court of the County of York, pre-
siding in the First Division Court of the County of York, to hear
and determine a plaint in that Court for trespa;ss to land-the
titie not being shewn to be in question.
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J. E. Lawson, for the plainiff.
A. E. Knox, for the defendant.

MIDDLETON'-, J., in a writtcn judgment, said that the Judge
in the Division Court followed the view of Anglin, J., in Neely v.
Parry Sound River Improvement C'o. (1904), 8 0.L.11. 128, that
an action for damnages for trespaiss to land is not a "persona!
action," within the, meaning of R.Sý.0. 1897 ch. 109, sec. 64.

The Division Couirts Act, R.S.O. 1914 ch. 63, sec. 62, confers
jurisdiction in contract to $100; in "personal actions" to $60;
and no mention is made of any jurisdiction in actions for trespass
to land.

" Personial actions" is a flexible term, and is here usc in a
n1arrow sesnot ineluding either actions on contracts, in which
juirisd(iction is specially conferred, or trespass to land, in whieh
a Iimiited( jiisdfiction is conferred upon the Comity Courts (sc
thev ('ounty' Courts Art, 1.S.0. 1914 ch. 59, sec. 22 (1) (c) ), but
not u1ponl the Division Courts.

The deuisioni of Aniglini, J., should be followed; it was not a
mere( dîc(tiimi; and the affirmance of the decision by a Divisîinal
Court givves it greateýrwigt

Refurience to Termes dle la Ley, tit. "Actions Personal;"
Wid(deni v. Jackson (1891), 18 A.R. 439; Re McGugan, v.
McGuiga) (1890), 21 0.11. 289; Attorney-General v. Lord
Chuitrcliill ( 18411), 8 M. & W. 171.

Casesý(.- appvarig to be in conflict with this view are flot so
wvhui look-e<1 it c vose î in none of them was the actual question
here rai.sed dicse:Seabrook v. Young (1887), 14 A.R. 97;

laksv. Richards (185),ý là liC.R. 229; Bail v. Grand Trunk
W. C'o. (86,16 t'.('.C.P. 252; Stewart v. Jarvis (1868), 27

U.1467.
liu ili alternative, it was s-ouight fio have thle plaint transferred

froxn the l)ivision C'ourt to thev Supremev Court of Ontario; but
the(reý wvas ioiiaowh the plaitii sliould niot seeýk his remedy
ili a Countyl Couirt.

Motlin dis11issed( withi costs (fixed at $15.>



REX v. THOMPSON.

MASTEN, J., IN CHIAMBERIS. MARcH 10TH, 1917.

*IIEX v. THOMPSON.

Ontario flmperance A ct-C on viction for Receit4ng Order for Liquor
for Beiyerage Pur poses-Evidence-Findinçjs of Magistrae--
6 Geo. 1'. ch. 50, sec. 42-Interpretation of-Application to
Non-comniercial Transaction-J uriýd-ictiont of Magistrate-
Right Io Examine Evidence upon Mlotion to Quash Conviction-
Costs.

Motion to quash a conviction of the defendant by the Police
Magistrate for the District of Temiskaming for unlawfully
receiving an order for intoxicating liquor for beverage purposes,
contrary to sec. 42 of the Ontario Temperance Act, 1916, (ý Geo.
V. eh. 50: " Every person, whether Iicensed or uniliccnsed, who,
by himself, his servant, or agent, eanvasses for, or receives, or
solicits orders for liquor for beverage purposes within this Province,
shall be guilty of an offence against this Act."

J. Haverson, K.C., for the defendant.
J. R. Cartwright, K.C., for the Police Magistrate.

MASTEN, J., in a written judgment, set out the findings of the
magistrate: "This man ordered some whisky for Taiki at Talki's
request. Talki gave him $6.25 to send for the liquor for hlm,
which he did, bringing the liquor in, in his own name. Liquor,
unless shewn to be for special purposes. Well known that liquor
as liquor is 'beverage.' 1 find the defendant guilty and convict
him and fine 1dmi $50 and costs $4 or two months in North Bay
gaol."

The learned Judge said that, if it were not impertinent to the
discussion of a motion to quash a conviction, lie would say that
the testimony before the magistrate afforded a truthful repre-
sentation of the real occurrence, and was not a sham; that the
defendant did not receive an order from Taikiî; that there was no
order for liquor until the defendant posted bis letter ordering it
from a place outside the Province; that the trncto was really
the appointxnent by Taiki of the defèndant a., his agent; that the
transaction was in truth fortuitous, friendly, and non-commercial,
as distinguished f rom a transaction wvhich could be characterised
as commercial or to which the terms "cunvass for," "receive,"
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and "solicit" could be properly applied; and that sec. 42 did
flot apply to such a transaction. But this was a motion to
quash a conviction-not an appeal-and the findings of fact
of the inagistrate were not open to, review. It must be held
that the inagistrate had nece&sarily by implication found as a
fact that the defendant did receive an order, and that the magis-
trate did not credit-the evidence of the defendant that the tran-
saction was fortuitous, friendly, and non-commercial; and that,
consequently, the receipt of the order came plainly within the
statute.

Heference to Rex v. Toyne (1916), 38 O.L.R. 224, 226.

The two findings of fact which, as a resuit of the conviction,
must have been mnade by the magistrate, precluded the defendant
from arriving on this motion at a point where he could effectively
raise hii contention as to the true interpretation of the statute,
viz., th.at it included only business transactions and related
exclusively to the receiving of orders of a commercial nature.

The cases of Rex v. Berry (1916), 38 0.L.R. 177, Rex v.
Cantin and Rex v. Weber (1917), il O.W.N. 435, differed from.
the present case because the Ontario Temperance Act does not
itsel contain any provision corresponding to sec. 148 of the
Canada Temperance Act, by which the right to certiorari is
taken away. Section 72 of the former Act imports into that Act
the provisioas o! the Ontario Summary Convictions Act, R.S.O.
19 14 elh. 90; but sec. 10 o! that Act seems to be excluded by sec.
92 (1) o! the Ontitrio Temperance Act. There is in the present
case, thierefore, nio statuitory prohibition against certiorari; and
the priniciple to be acted upon ia found in Regina v. Coulson
(1896), 27 0.11. 59, and Rex v. Býorin (1913), 29 O.L.R. 584.

Followiing thiese cases, the evidlence may be examined in
ordler to ascertatin whiethier the magistrate had jurîsietion. It
beiiig fouind that hie had jurisdiction, and had by implication found
the ftewhich wvould support the conviction, the resuit was the
sine as thouigh the principle established by Regina v. Wallace
(1883), 4 0.11. 127, Rýex v. Berry, and Rex v. Cantin and Rex
v. Weber, applied.

'Motioni refusedl, b)ut, because of the difficulty of t~he question
and the case being niear the bordler-Uîne, without costs.
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CLUTE, J. MAUCH lOTH, 1917.

IMRIE v. EDDY ADVERTISING SERVICE LIMITED
AND E. B. EDDY.

Contract-Advertisîng-LIîability for Price of-Advertising Agent-
Incorporated Company-Action against both-Judgmnn by
Defauli Recovered against Company-Personal Lîability of
Agent-Debt flot Merged in JudgmnniLiability upon Guar-
anty.

Action by the assignee of a number of clairus for surn8 due
for advertising, to recover paymnent of the aggregate amount.

The action was tried without a jury at Toronto.
R. McKay, K.C., and Gideon Grant, for the plaintiff.
M. G. Hunt, for the defendant E. B. Eddy.

The defendant company suffered judgment by default, and
was not represented.

CLuTE, J., in a written judgment, said that the defendant
company was incorporated in 1912. Prior to that, the defendant
E. B. Eddy carried on and managed an advertising service business
under the naine of the Eddy Advertising Service.

The plaintiff contended that the defendant E. B. Eddy was
directly liable, and also that he guaranteed the varions amounts
forming the dlaimn sued for

After a full statemnent of the facts, the learned Judge said that,
in the view he took of the case, it was not necessary to decide
whether the guaranty was valid, or not; he considered the defendant
E. B. Eddy personally liable; neither 'of the part es expecteil that
the new coxnpany would be looked upon as the debtor until it
had recognition, which it neyer had.

It was urged, however, on behalf of the def ndant Eddy, that,
judgment having been entered against th ý defendant company,
the debt was xnerged in the judginent, and the defendant Eddy
discharged froin any liability therefor, if he ever were liable. In
support of this view it was said that he was jointly liable with the
defendant company, as in the case of partners, and judgment
against one was a bar to recovery by the other. But this *ras not
that case. There never was, in any sense, a joint liability of the
two defendants. They neyer were partners or in any other sense
joint debtors. The fact that the defendant company was sued
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and put in nio duefence did not relieve the defendant Eddy from
his For alJ that appu.ire<I, the company might have

there a, novhieh justifiedl a finding that the plaintiff
ever agreed to look to the company and1 fot to Eddy, or to dis-.
rhairge, imi froin laiiy

Ileference tu Kendalil1 v. Hamilton (1879>, 4 App. Cas. 504;
Hou)igh Li.thogra>inig (Co. N-. -Morley (1910), 20 O.LII. 484; and
other css

In tlîis cas(- the tlubt was incurred by the defendant Eddy,
and had not boven disucharged.

Althouigh thec learned Judge rested his judgment on the
dirýct- personial hahîity of Ed'(dy,'bu thought that there was good
ronisiderai[ont for t lie susqetpromise by Eddy Vo guarantee
paymnit. The word -"guaýranitee" was used, but what wasrelwmanitwas a rcnewNal of EddIçy',sý obligation to pay the accounts,
t 1w contract being a continuing one, and without payment
publication mîght l)e diseontinued. Sec Brown v. Colemnan
Duve-(lopînen-itCo. (1915), 35 O.L.R. 219, and S. C., sub nom.
Gillie., \-. Brown (1916), 53 S.11R. 557.

Jiidgmnent for the plaintiff for $1,701.67, wîth costs.

lIE J V %NES -M4ISTEN, J., IN CHAMBERS-MARCH 5.
1iifan -Cusiod y <f Fu,ýIer.paren--Righl oif Access oif Mother.j

-Applhrai ln byN Lunia G race- Jeanes for an order, supplernentary
to thaýt iadle on thev 3ril Fehruary'ý, 1917 (11 O.W.N. 365), per-znitting the applicant Io hat\v aceso lier infant child, remainiing
Ii ilwht cuýtqody of persons by whoni the child had been adopted.

JATN,.., in a wr1itteln judfgmienf, said that, having considcred
the applicaiiion, lit, was of opiioni thiat the mother should have-L rîghit of aees anid bu allowedl Vo visit or bu visited by theiinfanti once a ycar, on termiis Vo bc arranged1 so as to minimise
aiiy iconv<iliencu or puu ice tat ight aiein consequence.
Tlhu parties should agrue on lite best, and miost convenient way of

uaryin ths ito ffet;if thley could n ot agree, the learned Judge
salw couh e etlii11 dctails and terras. J. G. Gauld, K.C.,for thew applicara. W. M. M dliemont, for the respondents.



WILLSON v. JAMIESON.

RiE JONES-MIDDLETON, 5.h

Will-Construction-Life Tenant-Possesson-Costs.J-.Motion'
by A. L. Jones for an order declaring the rights of the persons
interested under the will of Anson Jones, deceased. The motion
was heard in the Weekly Court at Toronto. MIDDLETON, J1.,

in a written judgxnent, said that, for reasons appearing froui what
was said on the argument, the righits of the parties appeared
plain. InI view of the documents, the mother wvas given a fife
estate, and did not by ber possession acquire the fee; se nothing
passed by her will. There should be no costs against Winnifred
Ramsay, as she might have been misled by the wvi1l, but ohviously
she could not have any costs. The costs of the other person appearing
should be paid out of the estate. G. N. Shaver, for A. L. Jones.
H. S. White, for W. R. Finkie. F. W. Harcourt, KVC., for
Clinton Jones, an infant.

ROSS V. M1JRRAY-1LENNOX, J.-MARCH 9.

Contrac-Sale of Business and Chattels -Shortage&ýe-Danwigeý--
Counterckuim-Promissory Note-Set-off-Costs.j Action to re-
cover $1,137.50 as damages for breach of a contract for the sale
of a business, plant, and 'equipment by the (lefendants to the
plaintiff. The breach was in shortages in the equipment as it
was represented by the defendants to be. The defendants
counterclaimed upon a promissory note, andl ails for ai sum of
,$248.50 for "supplies," which, under the agreement, the plaintiff
was týo puy for in addition to the lump sum of $4,000. Tlhe action
and counterclaim were tried without a jury ah London. 1,ENN0x,

J., in a writhcn judgment, stated the facts and reviewedý( thie
evidence, making findings thereon. Hie gave the plaintiff jiidg-
ment for $1,078 with costs of the action; the defendants j udgmient
for 8193.75 and the balance duc on the promissory note, with
costs of the counterclaim, fixed at $20; the $1 ,078 and the costs
of the action (if the plaintiff's solicitors desire to set them off)
te be credited upon the sum dlue upon the note, and the plaintiff
to pay the balance. W. R. Meredith, for the plaintiff. J. M.
McEvoy, for the defendants.

WILLSON v. JAmiEsoN-LATcHFORID, J.-MARCII 9.

Executors--Action against-Claim upon Estate -Moneys Re-
ceived by Testator front Wife-Bequest by Wîfe to Son Eniden ce-
Corrobration- Evidence A ct, sec. 12.1-Aetion against the execu-
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tors of the will of the plaintiff's father, who dîed on the 27th
June, 1916, to recover a sum of $2,000 bequeathed to, the plaintiff
by bis mother, who died on the lst July, 1913. The bequest
was of "the suin of $2,000, being the amount of legacy received
by mie in the year 1896 from the estate of the late George Willson,
which 82,000 wap chequed out by me to, my . . .husband
by waiy of loan to, him . . . The said bequest to my son of
$2,000), however, shal nlot be collected from my said husband
during his lifet imei, but shall be paid out of the estate immediately
after bis death, without interest." The action was tried without
a jury at BaLrrie. LATCHFORD, J., in a written judgment, after
stating the facts, said that, having regard to the eorroboration
required by sec. 12 of the Evidence Act, R.S.0. 1914 ch. 76,
the plainitiff's dlaim was established as to the sum. of $592, and as
to that sumr only. There was no sufficient evidence that any
other sum was to be repaid. Judgment for the plaintiff for 3592,
with interest from the date of the death of the plaintiff's father,
and with costs. R. T. Harding, for the plaintiff. *W. A. J.
Bell, K.C., for the defendants.

FIRST DIVISION COURT 0F THE COUNTY 0F
MIDDLESEX.

JUDD), JUN. Co. C.J. FEBRuLiR-Y 2ND, 1917.

RE~ MIN;ISTER 0F INLANI) REVENUE AND THORNTON.

Revenuet-S pecùai War Revenue Act, 1915, 5 Geo. V. ch. 8, secs.
14, 15 (D.) -Sales of Article Mentioned in sec. lS-"Sellîng
to a C.onq#umer"ý-Iniand Revenue Offieca-A a of Clerk or
Servanit -A ci of Fellow-servant-Maniger of Store Owned by
Incorporated Comnpanyj-Use bij Barber of Part of Contents
of Bollle on Customier's Face after Shaviîng-Order in Council
-D)epart? mental Instriictionsý-Agent for Original Vendor-
Refusai of Magistrales to C'onvic-Appeal-Prelimina.y
Objection-Status of Miister-InforU-Prosecutor---Crim.
mnai Code, sec. 749.

Appeals by the Minister of Inland Revenue for Canada from
orders maode by two Justices of the Peace in the Police Court
for the City of London, discharging William H. Thornton, Frank
Eý. jonies,, G. C. Lewis, and Gordon Lamb, after trial on informa-.
tionis chargig them with breachies of the Special War Revenue
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Act, 1915, 5 Geo. V. (eh. 8 (D.), by reason of their flot affixing
stainps on certain preparations sold by themn to one H. J. Dager,
an Inland Revenue officer, acting for and at the request of the
appellant-the inagistrates holding that Dager was flot a "con-
sumer" within the meaiing of the Act, sec. 15.

The appeals were heard by JUDD, Jun. C'o. (XJ., Middlesex.
A. H. M. Graydon, for the appellant.
P. H. B artlett, for the respondent Thornton.
F. F. Harper, for the respondents Jones and LeNvis.
W. R. Meredith, for the respondent Lamb.

JUDD, Jun. Co,. C'.J., in a written judgment, deait first with
a preliminary objection that the appeals were not properly lodged
because thev were in the name of thc Minister, whereas the
informations had been laid by Dager. The i-qformations, how-

ever, shewed that they were laid in the name of the Minister,
though signed and sworn to by Dager. The Minister was the
prosecutor, if not the complainant, and as prosecutor might appeal
under sec. 749 of the Criminal Code. The appeals~ were properly
lodged; the objection was overruled.

Dealing next with the case of Thornton, the learned Judge
said that there was 110 dispute either as to the sale or the Nvant of
a stamp; and he was bound to hold, on the evidenee, that the sale
to Dager was made by a clerk in Thornton's store, and that Thorn-
ton ýwas responsihie for the elerk's act: Rex v. Russili (1913), 29
O,L.R. 367; Patenaude v. Thivierge (1916), 26 ('an. C'rim. Cas.
138; E thier v. Minister of Inland Revenue (1916), 27 ('an. ('rim.
Cas. 12.

In the Joues case, the dispute was as to whether a stamp was
or was not affixed at any time to the package of tooth-paste
produced. The learned Judge finds that no stamp was attached
at or before sale.

Ooming to Lewis's case, it wvas admitted that the respondent
was not the proprietor or even a stockholder in the incorporated
company which kept the store in which goods were purchased
without stamps being affixed. The respondent was said to be
ther manager of the company, and was no more than a fellow-
emnploye of the saleswoman who, made the sale or sales. Lewis
was not a "person selling" under sub-sec. (1) of sec. 15, nor an
" importer " under (2), nor a " manufacturer or producer " iiunider
(3). The saleswoman herself would be liable as a "person
selhinig," and the company, her employers, because of ber acts--
but it could not be said that one employee was fiable for the illegal

3-12 O.w.N.
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acts of is fellow. even though he were "manager," which lie
swore lie wais not. and wvas flot contradicted.

Lamb wasý a barber, who purchased a hottie of perfumery
from a Montreail firm, ani kept it in his shop; lie did flot corne
within anv of thFe clauses of s;e. 15 by reason of his having used a
portion of the contents on 1)ager's face after shaving him. Lamb
was thec "consumer," and the "person selling" to him was the
Montreali firm. There was some evidence that he was an agent
of the 'Mont real firm; but there was nothing Wo shew a sale of
any' pa.rt of the contents of the bottie to any one but himself.
If he wa.s the agent of the Montreal firmn in selling the bottie to
hhmself, thait firmn wits hiable for not having attached a stamp.
Larnbl ,vas flot hable as an "importer" or "manufacturer" or

Rfrnewas miade to I)rinted "instructions" given by the
1>epirtnîenit of Inland Revenue to preventive officers, under
whiichi it wais said a barber w-is Wo be liable in such circumstances
ais were hiere discýlosed. These "instructions" had not the force
of ani order in councvil; ail, if they went s0 far as was, contended,
thiey' were not in accordanive with the Act. But, upon a reason-
able reading of thel isruton, they applied only to cases
whevre the barber was, makinig a# sale of part of the contents of a
large bottie.

The agistrateS, in deciding that 1)ager wasnîot a "consumer,"
evidentl 'y followed Ptnuev. Paquet Co. (1916), 26 Can.
Crimi. (IaS. 204; but the( leatrnedt Judge who Idecided that case
imust hiaveoveloe thc Iast wvords of sec. 14 (i) of the Act.
The sale, to i)agor wvas a sale by' retail, and thus a sale to a "con-

sunr"as was devided by Cross, J., iii Ethier v. Minister of
flland Reeusuplra, disapproving of the Paquet case.

Thie puehse ade by Dager in each of the cases carne
wvithi) thle Act.

Ini t1je Thornitoni and Jonces CaseIs, thle ap)peatls should be
aLlloWed; ini tlic Lewis and Lamb cases, the appeals iihould be
dismnissed.

[See Re Minister of Inland Revenue and Nairn (1917), Il
O).W.N. 4122]1

CORRECTION.

111 AUGUSTINE AUToMATIC ROTRÂY E"NGINE CO. V. SÂ'URDaAY
NIGIFT LIMITE»), Il O.W.N. 425, thiere îs a mistake on p. 426,
third line (romn the bottom: KELY J.," shouldl read "FERGUSON,


