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*GORDON v. GORDON.

Wif--Case-Ac Eni fin usband t o»vrc-dury A

Apel ytIke dfnat from the judgmeit of DFIwi'OeJun CoC.J, n a acioninthe oun»ty Court of th~e Coupty of

wm~~~~ gulyo dltr fe h deed yas ma*de and before the
mony edforbeane ue. For te pupsof theacin
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woda "shall bc guilty of any act which would entitie" the ue
band to, obtain a dissolution of the said inarriage?"mann
more than "shali commit adultery;" thât the. parties must hav
meant tliâ4 the deed was to become iuoperative, in so farast

was eneicil t the plaintiff, if she did not reinain chaste.
If adultey was *hal was meaut, the wellklno-wii diu a
cluewhieh comuipuly forrns part of separation deeds ndo

divorce dces sould have been iuserted. Se. Ollier v. lir

Wt 18 idle to contend that adudtery i'entitles" husado
wife toa isouto ofi the. marriage in this Province. Nothn
enilsany oe t such a divorce. A new law must be id

before an scdiorce <ean b. had, and there is just as nc
leisatvepowe o ake uh a lawfr Uy othercaso ......

for~~ nocue st m&ke it for adultery. .....

To ustin he efeceil was incumbent on the defendatt
prov tht h wRs"enitld t a dissolution of the rarae1

It was aid tht stew e provided for two cases, th n
disoluionof marig andthe other eutitled to dissolutino

mariag, te ouart wasbon to give sozne effectualmenngt
the ltter ase iffernt f om ha attribuitable to theforn. ý

andno the resonblemeaingcould b. attributai toth

laterword than"or f th wifeshal comit tii. ry" U

beeee doniclina conty h laws of wiiich olenij

or~4ti onrun an ofrgru

MAiiF.N J. ageedin he esut. e poinited out ththe

weremad fera dvorc,'ad tht Prliaentdeclared theap. i
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U~ COUPwr. NOVEMBwia 6TH, 1916.

R v. .TORONTO GENERAL, TRUSTS
CORPORATION.

1. against Execuldors of Deceased Mortgageoe-Pay-
on Account of MotaeCroorto-idn
dge-Appeal-Admiasson of Additional Evidenoe
4 c, R.S.O. 1914 ch. 76, sec. 12-Cost.

e plaintiffs from the jUdgMent Of F'ALCOlNBRIID0E,

wsheard by MEREDITH, C.J.O., MACrLARaq,
DOINS, JJ.A.
thy, KOC., and D. B. White, for the appellanta.
mne, for the defendants, respondents.
idence was allowed to be put in upon the appeal.

t of the Court was delivered at the conclusion
ý ME~REDITH, C.J.'O., who said that lie was satis-
inication lie had with the Chief Justice of the
at, if the additional evideu<ce which hiad corne to
ial had been before him, le would have corne
nelusion, and would have lield that there was
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In these circurn tances, thére was sufficient corrobý«atiçûqý 1 ýl'
of the testimony of the appellant.

Raving regard to all the circumstances, there should be nô
costs of the litigation to either party. The litigation was nece«.m-
sary on account of the failure of the appellant to obtain a rec-eipte
although he was, not strictly entitled to it, yet lie would baý*Ve
,received it had lie asked for it.

This was not the case of a living person disputing the fis6art

of a payment having -been made, and the Court deciding agaiMM'.',
him. Lowell being dead, -there was simply the appellants aide
of the story; and a Buit, therefore,.had become necessary.
. The only que8tion vras whether, in view of the position tak«m.

by the executors, the respendents, their costs ought not tý> bë 4

Paid by the appellant; but upon the whole the proper disp<)siti<m

of the eAwe seemed to be that there should be no costs of the cae«:

to either Party,

FinsT DiviBioiqAL CovitT. NOVFMBER 7TH, 191.6.

HARGRXVE v. HARGRAVE.

Buaband and Wifo---Alirnony-Failure of Defendant to Ddi~

SiatemeW of Defenm-Motion for Judgment on Stakmeni ci

Claim-Rule 354-Admiuion of FacM--Quantum of
-Ref&mce--Appeal--Cosu.

Appeal by the defendant from the judgment of Rim)ELL,
ante 54.

The appul wae heard: by MERXD1TEfý C.J.0., MAC-L&UMI,

MAnim, and RoDoiNs, JJ.A.
G. R. Po"h, for the appellant.
Gmywn Snàth, for the plaintifi, respondentý

Tum CouiaT viiied the judgment by substituting a declaratiozi.

tbat the pWntiff is entitled to, alimony and directing a refereno6

te the Maet« in Ordhwy to fix the amourit of permanent alimeny,

*hkh la to date from the iosue of the writ of summons, on eonAi-

tbat the appellant, within two weeks, pays the costs of the

"on for judgment and of this appeal; in default, the appeid in.

to be dimined with oo@M. 'rhe alimony fixed by RiDi)i&LL, J.,
in to stmd pending the reference, gud, if a le8ser sum is found to

1» proper to be allowed, that »um is to, be subistituted when the,
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%Olice Magistrate under
Io Quash Conviction-
Court -Jurisdiiio-
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FiRsTDiviSONAL OURT.NOVEMBER 8TH,196

RF, REX 'v. $COTTL

Polce agiirae-JrisictonMotian for Prohibitom-Reu

Appel bythe efenantfrom th~e order Of SUTERMDJ.
in Cambes, 1 O.WN. 36, refusiug a motion for prohibto

Theappal ameon. for haigbefore MERFDrrnH, Q...
MACARNMAaFan HoDiNs, JJ.A, and RIDD1LL, J.

F. . TomponK.C., for the. appellant.
J. .CrtrigtK.C.,for the Crown.

THFCOUR tok exepton t the. appa being heard, eg 6
opnin ha te ered o pohbiio was not open to theap. 1

On he th oveber a order quashing the appealwa

proneuneed.TP

FmT DivISIONAL COURT. NOVEM13R8H 96

*OAKLY v.WEBB

Nuianc---oise nd us frm Son-mtingYad-Anoync

to eigboua i Ciy Sree-Evdecuncia Bo"w



v. WEBB.

X.C., and S. J. Birnbaum, for the defendant,

of the~ Court was read by HODGINS, J.A., who,
ets at Iength, said that the right of the respoud-
s business as a stonceutter was a legal right,
the appellant and lus famnily to enj.oy their life

cart. To enjoin the, respondent it was necessary
ight wrongfully invaded that of the appellant;
t his business was so carried on as to amoutt W

was an uinla&wful invasion of the coînpeting

neighbourhood
d of comfort w.
ý-et which conta

an important elemient in
hi may be insisted upon.
ed the works of the re-

appellant was near at
by-law, passed in 1912,

a residential district.
ppleby v. Erie Tobacco
pted by Sutherland, J.,
~, was the proper test to
aýot be set un> which l'.1
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FiRST DiisioNALCOURT. OVEBETH, 96
*NIAGARA~~~~h GRIJADuiDCO . EO

Sa o God--epeenatonastoQult- arty-Codio

-Brac-Rgh o Prcasr o ejct otwtstnM g 4d

-R«uoableTime

Appal y te dfedan frm te jdgentof he ouny.
Courtof te Conty o Yor (Cotswot u.CCJ i

favur f te pain4,f



THORNE H.~ODGSQN. 135

DIIINL COURJT. NOVEMBER I O4r, 1916.

RECAADAN MINERAL RUBBER CO. LIMITED.

Cünrat-Wndng-u~p of Contracting Cony-Ioneys Payableto Copanyin~ Respect of Coe* 1c-A ssiglment to Bank-
qW- f Wage-etztners, and MVatrial-men-Prioriy-Con,-

8hdo1o Contraci.

Apelby the Caadiau Ban~k of Comnmerce frozu an orâer ofýSvlclLANf, ., in the Weekly Court, dismissing an appeal frozuA dcWO Ofthe Master ini Ordinary in a winding-up matter:

Theappalwaa heard byV MERITHi~ (XJ.O, MALARm
MAGEE, a ODGIN, JJ.A.

PisTDiISONLCOURT. -NLovMR IOTI 1916.

THORNE v. aIOoG8GN,

C o a ac - i m e - el v ry n i M a e as A re d D d u i n fl

Pie-ultofimbe-néirt onramDm
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LVELAND v. SALE.

Appeal-Suprem Cor o aada-Leave to Appeal <ftrEpr
of TmeýSupemeCourt Act, R.ÂS.C. 1906 eh. 13sec. 9

71-acaionSupmîeCourt Rides 9, 119-Exue o
Dely-Resoabl Cae o Appa -Concurirent FndgsO

Factof to Tibunls-pecial Circumstçance-Mei&

Motin bythe lainiff ur$piy, uinder sec. 71 o~f the urm
CortAc, .SC 106eh 19,t allow an appeal to the Spen

Divsioal our oftheApplte Division of the 12th My

1916,note 10 .W.N 238

1.~~ ~ ~ F.Hlmt, .. o heapiat



REX v. ON KEE.

der the mortgage was not a real sale, but that
was the real purchaser; and (2) that as a inatter
tee (Sale) purchases the trust property ini such
Ikes it subject to the original trust, whether hv
or openly.
of the trial Judge was reversed by the Divi-
urnstance whieh favoured the app)licatioi; but
the Divisionat Court concurred in their find[-
(1) that fraud was distinctly charged and
that the sale to Little was a real sale. To

Droie Court of Canada, the applicant must
s of fact; and the general rule is, that where
It findings of fact by t-wNo successive tribunals,
of Canada will not interfere.

uad failed to shew a rvasonaIbly a.rguable case

to the Jack of merits and tfle hick of a cleatr
nsidering that the applicant deliberately re-
ig.his case in the Divisional Court, cousidering
postponements and delays at the instancle of
suiall arnount really at stake, and the loss

likely to resuit from a further prolonging of
!e requires that there be an end to the present

spondents.
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D. L. McCarthy, K.C., for the defendant.
J. R. Cartwright, X.C., for the Crown.

MIDDLETON, J., ' in a written judgmenit, said that the oùky
question argued was, whether there was any evidence upon Whieh
it could be held that the accused was the person who kept the
liquor, or who kept the prernises upon which the liquor w»»:
found; or whether, in the circumstances, sec. 102 (2) of the Aàapplied 80 as to raise the presumptio r was keen that the liquo
for sale.

The accused had filed an affidavit and produced a plan of the,
prernises. The affidavitwas not admissible, The plan seerned to.
have been before the magistrate. It shewed a large baildiliti
subdivided by main walls into three sections, but in these wa%
there were doorswhich enabled access to bc obtained to all the
rooms without resort to outside communications. The egat 7
section was rnarked "restaurant," the centre "store," and the
west " chambers.

The liquor was found in some quantity in a eloset openIng
off a " chamber " and in proxivaity to the door between the " eham-
bers" and the "store" and oppoBite to the door leading from thç,

store ",to the " restaurant.
The magistrate might-well find that this whole building con-

stituted One Prenlises, " end, in the absence of any explanatory
evidence, ignore the suggestion that there were separate holdi
of the different sectiona.

One Fnink.Lee at one4ixne ran the restaurant, and imported
23 emeg of spirituous liquor, and in December, 1915, he was' con-
Victed of 9elling liquor without a lieuse, The liquor in question
here was part of the sarne ehipment.

The evidenS here was of an offieer of the police force, who
"niade a march of the defendant's premises at 61 Sandwichd the defendant th re with other Chinamenatreet, and foun e h,

Then foRowed sorne details of search and request made
of the doiendant te, ope» the door between the "store" and the

chambm- " The defendant. " said the man was not there that
bad the key. Then a mm came with the key, who unlocked the:,,
dý»r, We tound nothini in the two roorn8. Afterwards we aoked,
Kee to OPen the dow under the fftairway, On this being done,
ti* liquor was fowad.

On croo-wumài=tion the witnese sed.-, "On Kee seerned to be
hi Marge of the Plam 1 cannot gay positively that On Kee is the
ovmer of the pbàS.,,



Kee appeared to be in charge

Ette could convict the accused.

Motion dimmd*8ed wiih *cosis.
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the urvew f the sttt.There was no room for the sgeto
tha ter w8 ralceorthat the action of the defenat on

The aW ccidntsAct and the Public Authorities Potcto
Aet tan toethe; tereis noco ~nflict betweeu theirpoisos

If &eei acueo action under the former Act, an cio i
lie bu, i th deendntsare cntitIed to the protection f h

It ws shwn ha he oQrpor!ation of the City of Bleil
had&sume te efeceofthe ation (sec sec. 26 ofthePuli

of tis as o rliev th deendntsfroin the necessity of nurg
anycoss i thir wn efeceand as they could ineurnocsa

sai tat i threwa n libiy fr osts upon a ugnt

to hve gven eeurty) ightee btte eiedat ut

notto e pâcd i jepary s t th posil utc o te

litigation~v~T~F Apnti usinwe h ttt ntild tent

securthê



LIMITED v. DUFI? AND ALWA

ried without a jury at Hamilton.
,and W. L. Ross, K.C., for the plaintiffs.

for the defendant Duif.

D.J.K.B., in a written judgment, &-iid that it
no notice of dishonour was given te the de-

the only question was whether a suffieient
s shewn 1>y certain letters which passed be-
plaintiffs.
vember, 1915, Duif wrote te the manager of
department that Alway haid requested him

;arding the note yen held against hlm, which
he would like you te wait a few <laya
can give an extension of time. " The plain-

on 'the 9th Deceinher, saying, "W intend
uxnless Mr. Alway's acceunt is satisfactorily
,December l3th. " On the 1 lth Deember,
the plaintiffs' manager, saying that the note
ipast due. . . . It is hardly possible to

Lwo <lays' notice. But 1 think 1 can promise
eceive it ini a short tiine. " There were »o
luif, but the plaintiffs wrote te him on the
i, and again on the 8th January, 1916. This

written



bOEr BROH 1916 
RE WILIMON.retn~

. 5i ill--Cow& ctio -Paym nt o Debt -Appi ntmr9 ofheu
Fund -Be4ýQ of Widouý- Dower Elcith -o et m t

Sa an Realse--Rended Fund - igho f C eddtrff

Motio by he eecutrs o the wi of Edu n Sc ofel
Wiliamon whodie o th 3th ctoer 19,fo r a hee
detrmiing quetins risng po th costrcton ft e i

Thetesatr o ne ' lnd in ranpt n ad ertin chate



RE WILLIAMSON.

The motion was heard in the Weekly Court at Toronto.
A. M. Denovan, for the executors.'
S. H. Bradford, K.C., for the widow.
M. H. Ludwig, K.C., and A. C. Heighington, for -execution
ditors.
F.,W. Harcourt, K.C., for infants.

MIDDLETON, J., in a written judgment, said that the widlow
i not put to lier election under the wîll. Tlie more recent
es establish the necessity for some clear indication that the
e is to lie deprîved of lier dower if she takes under the wil;
ther a direction to, seil and realise nor the formation of a blended
~d is a sufficient indication of the testator's intention Wo deprive
wife of lier riglit Wo dower if she accepts the benefits gîven by
will: Leys v. Toronto General Trusts Co. (1892), 22 O.R.
~Re Shurik (1899>, 31 O.R. 175; Re Hurst (1905), il O.L.R. 6.

eue cases are not overruled hy Re Ouderkirk (1913), 5 O.W.N.
1.
The widow claimed priorîty over the creditors upon the theory

Lt, the fund being an appointed one, the creditors coùld have no
eter right than that given We them by the will, and that under
Swill their rîglit was made subordînate Wo that of the wife.
et, however, was not the meanîng of the will. The fund from

father's estate cannot lie resorted Wo until there is realisation
the father's estate. As and when it falis in, it wîll probably lie
mnd possible so Wo arrange as Wo enable some scheme for the
yment of the creditors W lie devised which wiIl not bear too
rd uponi the widow.
Cosis of ail parties out of the estate.

O.W.N'




