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toset- up the defence that ail lie did was done ini the belief, on

reasonable and probable grounds, that the plainiff had commiîtted

an offence against the Criminal Code for which she might be

arrestjeýd by h _ n without a warrant; and, if that-were se, lie may

have been justified iu making the arrest, whether the offence

hiad b)een eominntted or not, But sucli a'defence was not per-

mnitted to be relIÎi on.
There may have been some rnisunderstanding, or counsel

for the defence may not have stated their'point clearly; but

that was not a sufficient reason for depriving the defendant of

any defence he desired to make base upon sec. 30 of the Code.

In ail cases, the real matters ini question betweeu the parties

should be.determiued, and that was uot done.

The defendant should have been allowed to rely upon the

provisions of the Code; and leave to amend should, if necessary,
have b)een given.

The ýapplication for a new trial was based in part on thE

discovery of new evïdenice; and, whle it mîght not have beer.

granted for that alone, yet it would be satisfactory to have 2

f uller aud better trial in that respect.
The judgmnent and verdict Ahould be set aside,and there shoulc

be a niew trial, withi leave to both parties to amend the pleadings

All costs to be costs in the action,

SECOND DIVÎSIONAL COURT. SEPTEmBxR 22ND, 191c,

COX COAL 0O. v. ROSE COAL CO.

JigeMt-Sumar Jidgment -Stai/ of Executi on-Trial<

Cros~s-Clairns Made by Defennsd off-iTerfl

Appeal by the defendants frorn au order Of MASTEX,J.i

Chambers, allowing an appeal from an order of one of the Regî

trars, sitting for the Master in Chamnbers, whereby the plaintiff

motion for summary judgment was dismissed. The order al

pealed fromn awarded the plaintiffs summary judgint f,

$18,893.34.

The appeal was heard by MERIEDITH, C.J.C.P., MAGE ai

HoOMAIS, JJ.A., and LENNOX, J.
W. N. Tilley, K.C., for the appellants.
J. Ienninp,, for the plaintiffs, respondents.
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J. E. Corcoran, for Mona S. Murray and others.
E. G. MeMillan, for Jeannette Hunt.

MEREDITH, C.J.C.P., in a written judgment, said that, thý
testator's property consisted mainly of his shares ini a compati:

called "W. A. Murray & Company Limited," and ln anothe
company called "The Toronto Carpet Manufacturing Compan,
Limited," both carrying on business in TYoronto. Subject to

lie intere8t in these shares, given to hils wif e, he gave them t
several of his own nieces and to a niece of his wife. After th
making of the wiIl, and before the testator's death, the Murrsa'
company became amalgamated with another company, th .
amalgamation taking the form of a new company called " Murra-y
Kay IAmited "-the te8tator merely taking shares of this compati'
ûu lieu of those he had i the Murray company.

Under the terme of the amalgamation, the new companw

acquired the exclusive right to use the name "W. A. Murray q

Company Limited," and> represent that they were continuin
the business of W. A. Murray & Company Limited, among othe
ite rîghts; and the transaction, so far as the testator was cou

cerned, was, in substance and effect, simply a substitution c

ehares of Murray-Kay Limited for those of the Murray companý
Lt might be contended that the will spoke as of the time of th

teetator's death, and that at that time he had no shares lu th

Murray company, and so the several gifts of such shares Wer
gifts of nothing.

But it was not necessary tu consider that queston-not nee

sary to say whether or not, had the wîll been made after th

amnalgamation, the shares lu the new company might pass undE

a gift of them au shares ini the old company-because, as to th

speciflo gifts, thewill muet be taken, lu the circuinstanees of th~
case, to have reference to them as existing when the wîIl ws
made.

Lt might be said that, even if that were so, the gifts wex

revoked or adeemned by the change; but the shares were sut~

stantially the, same property, the same which by his will tf.
testator gave as shares lu specified numbers to three of hies niec<
and Wo a niece of hie wife.

The gits were valid gifts of the shares owned by the testatc
at the time of hils death.

Oosts to ail parties represented on this motion, thoS of ti

executor as between solicitor and client, out of the shares of ti

two companies; so that each legatee may pay a portion of the,

costs in proportion to the wmount skie takes lu tkiem.
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sec. 69 (21) of the present Act, where a complaint bas been mac

to the Court of Revision by *any person entitled to complai

under sec. 69 (1) or (3) (in this case complaints were made 1

the Court of Revision by other persons assessed), the Court ,

Revision, or, the County Court Judge on appeal, bas jurisdictic

to reopen and adjust the assessments of other persons assess

who may not be before the Court or Judge, s0 that the accura

amount of the assessment of such other persons may bc asce

taincd and plaged in the assessment roll.

As to this contention, the learned Judge said, claus

(19) and (21) miust be hel4 to apply only te palpable errors, unie

an errer involves an alteration of assessed values, and lu that ca

provision is made for adjourning the Court and giving noti

te the parties affected, That course was not taken mn tis ca

by the Court of Revision. If effect were given to this contentic

it miust be held that clause (21) permits of an increase of asseu

ment, though it may involve the decision of a question of fact

to value or perhaps a question as te the principle of assessme

or *the construction of the statute by the Court of Revision

the Judge, without notice tuo r hearing the parties to be affect

thèreby-tin arbitrary power which the Legislature could vi

have intended to confer.
On ail groun4ïs, there was no complaint before the Court

Revision, under any of the clauses, (1), (3), or (19), of sec.q

upon which any increase lu the assessments in question could

muade.
The appeals should be allowed, the Idecisions; of the Court

Revisien set aside, and the assessments restored to the amoui

originally set down lu the assessment roll.

Quoere, as to the jurisdiction of the Judge--whether the apl

lants' remedy was not by prohibition te the Court of Revision

In view of the wide right of appeal previded lu the Assessm,

Amendmnent Act, 1916, 6 (ie. V. eh. 41, sec. 6, the learned Juu

professed his willingness to state a case fo>r an appeal te, a EJ

isional Court.


