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*CAMPBELL v. IRWIN.

Landlord and Tenant - eiainof Leame-Jiidiq of
Lessee-Pai ment for, by Lso-umsinto thri-e Per-
seons to Fix Almounlt b be Paid-Àrbit rntion orVlato.
ConduelI of V~lao-isDaulfcto.-uci~of
Validalors-Method of V'alwiaion- En tire Buldinq ERstop.
pel-Sificiencty of VautinJ it of Valuai aors-

Evienc-Eforeme tof Vluati(iion?.

Appeal by the defendant front the judieni(t of LK~OJ,
5 O.W.N. 957.

The appeal wus heard by ERDIH C.J.O., -MACLARICN,
MÂGEz, and IloDixnrs, JJ.A.

W. N. Tilley, for the appellant.
N. W. Rowell, K,.C., and George Kerr, for the plaititiff, the

respondent.

The. judgxnent of the Court was delivered by IOON~ ..
-The evidence leaves the saute iresOn li, My mmd am il did
upon the learned trial Judge. While the efforts of Garland to
help on the sale to Campbell follow rather too eloey on the
award, indeed before its actual signature, they are capable of the
explanation given in the evidenee, and thia is aecepted by the trial
Judge as affeeting both the ineeption and aubsequent ramifiea-
tkons of the transaction. I cannot say that he is wrong in treating

*Té be reported in the Ontatrio IÂ&w Repot.

7-7 o.war.
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this whole mlattur as he did; and, conscquently, the fiuding
stands.

Thtis ('uurt hai, deeided ltai the proceedings under the leases
are by way of valuiation, flot arblitraition.0 It is, thereforr. un1-

tgsar lu ollow t1e leariied trial J1Tudge Mn his examillatlin
(if lth( fet of Mr. Tille's arguiment before imii.

U'pon the question of atatementts flot under oath heing reV-
eivedl 1y the valuialors auid thec respunidelit's interview withi theim
in thbe ab oceu the appellmnt, I think the course taken by the
pa rt ies 1rvets a ny dif lIuty ;lrisi ng on tI s particular .01ore.
if il becoeee thait the vaiuators are to seek information as
be.4l they eaul, 114-1 il W1etxNs neesail follow that ex parte
statlemuete may bu ecete and jindividual iiuiries md.Thal
tbis t bbc position isý made. elear by the viene

Howeivttr iinproper an itrewwitl une of th(- parties ini
litle absenie (if the, otiter miighit he ini the case of an arbitration,
1 ain unable lu underslanid why il wasLl wron4)lg inl caeif a valula.
lion cdutdupon the above biais to obtain, froim a party inter-
eated fihe Information which 18 admyitted . . . to) he nleves-
gmt'. . .

Mr. Hudson iri his work on Buildinig Cotat,3rd cil- p.
7 13, e-xpreameis ie opinion lthal there is nu restriction as lu whalt
il viluikit4il mai d (o for the pur-pose oif maliking hisvautna
vil-% that I timk imust ble takeni with some liitation1.

1 mil relue14tanit lu) .4ay anythiing thlat %woulld in 111Y way
weakeV 1111l Mauayrlo the subIjeect that obtaiis in cases utf

Mn aritaton ado du ot itent india that theg 1)rinile
may vIiut bo. equailly.N applicable iin lteu urd(inary. case of valuiatin.
liut 1 thiik Iithlich domrs wvere left su wide openl as flot lu

juislifyý thv priesent objection in Ihis pateua ase, which 11ua41
bu, dee-ided u1pon il.peula and 11usual cireuimstancees.

il iii nul vesr lu) asertainthe ex(,(act differencev between
an rbirto antI aL valuation. G4.1nerally' spuakiing, avauto

im euiumitld lu) a person whu hams kili anid kniowledý(ge onl the suh-
jel f0lit hge miav apply bolh lu) the subiljeet-mater la- intanid

wvlthout heariing itnkss Rut this definiition i.9 nol exhaustive,
for lthe vxcereisinig uf mkilli and kniowled(ge, may conistitute lthe

personaelin a quasii-airlitrattor. sec Pappa V. Ruse ( 1871.2),
L.R. 7 c.11. 32, 525;: Tharmim Siphuri and C'opper Co. v. LutIns

( L7) L M (j'.l. 1. Nor is an arbitralion alway vsuI settie a
disllqestioni. Buit a valuation la genierally for the purpose

uf comi plut ing the vountravl engagement betwven lwvo parties by.

*m4,- lIe. Irwin an 'mpel<11) 5OWN.29



fixing an iamoutll (Ir arrivÏ\ing uit a likie rusitliv yeltino
exarinination of work <lune ort ufdlinitear 'Is

This muhmvb adhrthat twu ers %%sithilu spm-ial
skiIlil und iî weguur I l M rM Mila itr-1i appoiIn 4-d tu
fix ilt all it1 Jri u I l u ilr t( j l 1,ulxit Ivlîe I-l lu' -jL 19 1 i l(

wals takiulîi hui îigs Su) as lu1 (,erte 1- t hu g uultra(' tnggu
men e Il -IIbIIdýi lu t llhe Iu;ase;Is and ellable the tenant 1lu eu e

tont amount frMI thm ladord. .And Uf luing thiv tus' euuld
flot iliquir.g intu, tue IlulIers Ieesavlu enabllu thuta11 Ilu als4-
tain Ilhe Iwpraonte hynul uhidsuai lue
t.tke i'diiu anil ýqut duurdfrt baniga sst thevy could,

thereuiedliruriaioi.Thfu 4staIIln t, If tu m1alterl carrirs.
as i senasl m, ils (m nl vrs . Thursudil' alut'uunîI olf

hls~ ~ t i stahmn luS t1;J lie ol 1u hw iil'bdthulit I bu anlunul11
he ad rigau I iIl 1111-th allm ulut -. 1 1111 r n irs . u Ilurusý il

tu- vapitlj uus i uxpane in î'ullnn up endi un frum T%
puntle, hoe i iid enra fe\p'lrîsus euaauvleud Illhrewjî%h. Tt
Ilr i i l i itemr s ijt bi s ji uru ) Il'u -r tu uku Iu 1i l'aîî
and Iblis is ldrniltted by r.Millar.

Ilui'I tlierufoue uf t ilare latituide'ua utriae
Rar-ily su tinder Ilie. e'it>-remstauees, I an 11:14 Ina l lu fid in th10 invi-

deýnt ainthimg inîru lr athi i applies as W'i lu fl;' sltnîl
Incenîs Iualde Ibv thuI l>uillders, 1 Il uSf-t nu differenu lwecn au(-
qiriilg fuels front al party hliIaseIif, s tu vihels' of Ille respuNibo-(

ent. and gtigil froln anl agent asM's duii( ne 11u 1 9ht' csi u
Snîîith 1111n thu appellanî .s ageInt sentl hrl Il Garlanid, And l lis

indig-ites Ihlat Mr- Millar's view was4 thv saine asx tha:t of tu,
valluatgrl- as Ill Ille suureus fruInI Nieinfurar ionlrighît lu'g>

It lu hardly Ineeessary tgu say thant lhos eqp iet l 'iuan
t ioll hils 1reSultud, as eL.urirri cguurl Idu(I. iniponîu
rathier thain prevventiing liligationi anrd iii lluta ing uw a
it lu to cauiserobl by depar;ltting f rumwllkl w nreîud.

A point vvry Strongly urtgeid M'as 111a1 the vaJluaturs ha rui îr
ceeded upo a wrotig prinuoiple. or hlad avt'îe 1int anM'rIeu

impresglon utf th- favts in dealling- Nviîh fic valuati-In qf nuli),nw
134 Ning stretM'st. Il Mias Inke-n ilu atnd lreated4 as an1 entlire
building. Il sm that th dI in lit)(e let uth Ross 4-sîale's
proplertv alud 1 hat oIf the( Baldlwiu estate runis thrvough thlia
building; but it Llas conlendud thit it vould flot be valued ait one
building, but mnust Yeeniee as djort portioins ogfa
butilingl and eaehl part estiliatei separatrly.

Two-( an lvs erc loid 10 Iis: tirsi. thit lu- inethod adopwdIt I
in, in ituelIf correct; andsn. that M he rtiesar thatf W he

valer soildi proreed as thuy did'.
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To understand Ille importance of this pont to the appeUwlnt
the situation at the tizue of the valuation should lie stated. The

Blin%.t cmtate were ground landiords of the wester-n lote. whieh,
ineludud thle weusterIy 14 feet of numnber 134 Kfing street. A
righit of reniewiil ecisted in the appellant, who watt in pseso
of moane uf the house un thle lets and[ had lcased other-s. ineluding
numbewr 1;4W deinised to the respondent. The Ross estate weïre
grolindl landltrds ut the easternl lots, whichi ineluidei thle l'est ot
nuiliher 134, and the appellanit hai by oversighit lost hier r-iglit of

enwland so bImd tu give up the buildings on the, lots to Ilhe
then1 gruundlig liliords1 un payment of thleir, Vaile Thle ;ppelilnt

mudtht, riglit uf renewal andl the buildngs on the, Baldwi Aos to
the. thon groundi landiords. To do this thuy bail to avquire the,
buildings on ilt which were uner, Icase. The' rt'ealt was. that the.

value ot the repnetsholdings, linely, 1-24 to 13ý4 king
street west, hail to bce aseer-tained ; andl tliis valuiation \%as, there-
fore, begun. When they bail settîcil with the- respýondent (andu
othesH), they counli deliver possession of ail of theseý lots lo the
theni groluil landiorduspciey Tbyrceel*300 for
their imnst i ail the buses, etc, on the Balldwin lotm, amti liad
yet ts ie pa id for the, bouses, etc., on the Ross lots. And., as the

prsn.gri'l( laniord-S ut thcse lots were' difl'(rent puple,
lhu,w who rtprlitdte Ross lots would, il wattsrd only

have. tu pay for the disjointed lhaitf of numiber 134. Henee a
dvpecitedvalutation ot thle twu halvea ot thait building woud

bue(of avn tag t e appellant in both cases; in the olne iL

wotldý inake the prlofit larger, and in thle other, it woluld enable
her to subinit, possibly wvithout lois,. to al lîke valuiation. \Vhile I

hakve set oui the tacets, 1 do not think that thley affect thle responti-
nir.lgal righis.
There is il unlty ot Itle in tht, bouse in (Puesion as betwe4n

theu appe14llant anil the rsndtbut thle covenants are in separ'-
ie leagSe. Theu que14stionl is, Can the respondent insist on al valua-

tion uipon the ternis mlost favourable Wu hiii as against thle appel.
lart, or, viln the appellant comnpel him, he entureing his coi-
njants, tu ecv ouily the value dercaelby eerne

The aesto bnle, now r0rsne 1vyterepnet wvlr
bjoîl dat"Id the. ))tb .11111v 1892, andl werc entered into after thti,
jaLuilgs in question bai lwico put up. The, appellant iii takiiuz

alvntage of the provii ofu both ot Chru leanes tu obtain :ws

seo t this onie bouse andi ii gctting it intact. The, respondulnt
is bouint te give it lu thev appellant iii that way, ani ]lias nu way

in w hi.b vanl devline tg part wvith une half. Thu apeln s
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receivinge the- benletit and 18 objectinig to ei pay d th quivalleilt.I
thijk the prineiple uneligthe devisioln in lit re ut* and
( hewst4' rtI ( ll ( as , antl \ iii-r i q : l r( 1d, i 111( 9 1 K l i. 1 1il. andi lit,
Gibsoln anti i <'itY (f Teregnte (19!)13):, 2S 01). 1-1. 20, nIay eaonbl

le fele1dhee.T e ppelanti IN ]lot, il is trnig', lxrp ie.g
butl is oly vnecn private rigts.ye shle INi. Skîng( tOw 1'ourt
te sav. thlai thei valuatol1 rs a ro f- it iti te *xulile- as :n I Le0.inent al
mieest Ilimportan itemi14-l of benetif-it 1 o 1 he respeil nt, hit IhII th)e v a(~

mitdly 1r ree _Frn, an1t1 i hieh f 1 r1ms inde1etii hluhifvae
of this ii idmal profi .11>\. She S4.ek.s tg) exeld- thl( avequISI.

tie jof tet' t 1her hiaif and 1 o se(ure a.g vl\alulatio upo)I n ad-i ai that11;
ila illeorret i l fart, anti, a.;gs 1tI l ent ri (e to l hil 1k ,Il lait asý \ cl
The wo( rds 1" cf 1 fil lulse-S Iltht aindouî pri-( te1 l ,h- ie Iti ' alre la rge

eneu)tghll i jutgmnt t e 4-cuer ail ;ward MIVeh aPs 11a1- het'n
latie hier n ig are srnlguilal]v aprorit til thluîm ia

tion.
The pru iipie te ý Ihivih I haveudt iS, tt thei Jurt Ill pa11

inig tg) talke property' (anit cly un a dup ri d-at iln 1-iausid leyI hi.
ownL avlt, or io)I t he assulin that hillq van il1 lkg-lI aln aut Ilel h' I 11

11l in1 j 1re tht 19-V Lue1( t e th o1 f uer% 1I -1. A ii( d i l I hà cas li o t
th ik thu aplj; l lanl tau, in i IalIi,_ N ilt thl 1 14 fl 4t . .%. llu freon

conisiderat io dthe I favt thlat 8he. 18 aeqi inilg thirde oter. hiaîf i f thIll
build 1ing, an .(t 1 rui re thIel valuateil rs te arrve ta a va l1 le pen1

thIlie assunio llin tha luthei. , t ely r-eeving V pa1L'j>rt ofit.
1f thle ma1 el lanllt is ply to [lav for ealeh haîf aN Hevurvid, 11w

resonen mSI halve th(. rightl te giýv tht', property1 te berý7 int
that codtoandi 1 do net thiik flainthe juti 'Ofent of itleîno
is w-hat thle apelat eal wns,

I ani neot inîu'ei. wihteIdcà.îl'fanl iN lpt i
the t'iene hat this si,%eu 'ile~ re- 11all t'trish' Isll ne.ltvs
of 11he ild(inlg. It i. adnîlittedl that Ilhe stoe vai he ev

mltruefted ait al reaisenable vost, and anl exaliniationi of thev plans
fîlledI shew thiat 14 feet i Nu1iiitl tfe lerovdNide ferl il Store'i andIr an

indepedent etranve as wvell.
I have net deait wvith thle consutit sait to have bevut gZiven.

Il ut e-xplierll*v dernet-i b)'v Mr. Millar.seivto for flhe appe)Illati
tholigh there IN aL quIlantity ' f ttioyoppottedI te hi. evle.
tifen. . . - A verbal cons'ent, Iflr, cd veillid ipt ltevr thie
ternils of the leases limtier whieh the valuiations Wereý Proeeedînig.
VInles the' ViVw 1 enter1ltin iS te pr1Iva;Lil1, 1 thn that thfevro

woffli e soille pust ion as te N fiefhe aii illi sà pprehenwision o-f 1te
faot s or, a Inistakei 1 l a lw b3' the valulai ors eau he l r'v ilewetdi laa

acetion upen the evenants iii the lealses, suehl as this 15s, aul t t
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ilight be. on mi appeal frorn thle award ili the case of a re-1gulr
arb[)Iiratiun; Ibutit i s not es&r to Ivxjbress an opinion as Io
it in th1i4 partieuflar. uasu: seu ( IlhibliMticr v. Meniw 18:30), 4
Rlligil N.R. 78.

With i gr to th1r1w inu questions duait with Il t 1hu
Ivlei tial Judl(ge, 1 iink that his ;u ions , are orrect and

ealtuîg 1)( auecafvl attaeked.
Teappual siluuld. threo e1 disaînissud with cs

SnPrEMER218T, 1914,

LEMONv. (RANI) TRUNK CO, 'Q

Railuy Caria~cof krih<ib~ Uod~Br-ýcc of Conict
Wroyf l ive'ry -Condition o)f (Joods onlive -a

agea Caue ufDeteioraii Vlho f-Real Ios <aUsed.,(f

lis Il Oth.-r 1)(tageys- CosIs.

Ajplal lby thev de(ftendantis fncoi thr jidgrnent; of FAICON-
muou, 44~K..-) (),\%'N. 813.

1), L. M v arh, KA '- for' UIl appufllts.
1'. A. Mmfor. thel plainitiff, t1uireodnt

Thle jiidgnîienti of the( ( ourt1 %w11 dcliveroed by' loix;INS, J.A.:
Acgtioln foir dIallagl-M for. wr]ongfl delivulry % of :;0(, eases of cILgN

TJhi. iggs Ili fquoetionI arrivied ilu Toronito, alid thv varý voltainling
Ilhinm wws puit on thle liarrîis Abattoir- ( obllpanly 's sidtng, wreit

wasblind4 hy thei on Monda y thet 17th erar,1913. Th1w
Ilatter ompny haviuig houglit eýggu f romi tho repnenad

fiinlg these ou the trae(k, assumellld to bv entiUled to reietheuil
.and Iliduaded thein that iîuornling into their warcvhue. No drlaft

ý)lr b1u1 of lading kadI theni appcareud. and nothing had en Naid
i( l'arigain about theb timel tif paylmenit. Thev dr-aft M'as pe

ueuFIted 1 ol Tuedv toini-iig U1ic lsth Februar-y by thle BoYal

1Balk with th. bill of ladling tthdThe draft was left with

0'tob. wurf in the, (tuaric, LAwm Iteports.
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the llarris Abatir (lunlaiy, but mithgou thr buï! Af lading.
(lu this thu eggs ýýlrv uxrnxed ud illt eoii p ti the4

gainplg, werv rondoniurd. Notho, of is- was givenl Il u ap
lathut not, toý the res1ilonit. the liarris Abalttoir g'gelnpainý

thiiîkin that the repomiîd w'as trvingu Io inakeý( b hem blaki. ba;1
eggs, andi desiring bu Irllu te aj'01(l,-h haddiire
t hcin. The appe11anýiits, oun Thursd ths le 201h Il r, r, a pldivd
to the respondenlt, thrughtir, straiford agnfor priwu
to ilpe~which \%as rnt ani ogn the saineu dlay rubir wa:s
Neilt by the Hlarris Abattoir (opanv that tlle vggs Nwerqe b;Ifl.

(i I'rillay blle 2Uis brr, MuNcu, rvrsuigturg
spondnt, aine down\I alld iliIprotud Ithe gg lu ~npu

theoflersof theu liarris Abattoir <'unpny lu h'rsli hi
agrees t hat the legs wlc i'ri' ftUp to) sailel. lie, howevvr, 1'l'
fluscid to reloall thlem or» dol allythiig with thenli, aud Ihge rt

minedi- wýith Ilhe liarivi Abattoir Cg 'uînpany mîbîitl th'. -271 h F'brui
ilry, whelit he1 l(y w'cr o 'l 1aded il Ill a l'ar,' but alt l th reýq 1 SI I

th aplls ee re-tran1Sifu 1rr ,ed oni thlt 1;t11 Marvli ilito theg
Hiarris Abattoir ustablishrrn'nlt, wherthy rremainrd tili thle apl-
pellailts sold thernl for Ilhe lit paid charges,. The sale lamo the
'2Oth Mareh,. andl realisi-d $6:9,luavilig $65.i fter dedue1%t
iig rigthre. The deil-]ix are gin ii h eiene Thle
appqelns ay Mha the repnmdeut w oulid do Tiothiig, refrrn
to reet onu his supposedl rights ari'sing olut of th penitredi
Iivery.

Inde the Il irvunîstanees Ibcau lat volltend4 thlat, if Ihuv-
lire hiable atl al, thefre arc nol danlag.s, buvallso. if ti'v- had re,ý
taînled oseso and alloNgvi thec liarris Abattoir 1 I uipa i
isp4eet, thet eggS wobuld have ben rjeed and properlv1 so.

lnc they say no damnage has restul to bb repodetlxt'î
what is th linlatilral etonlseqiie uf shli p iil 'qng egswhihw

nrogt up to) samiple- and theni re(flusingz to r1ake, the beSI o'f tlle
pos)titiiunl

The bairgain ils flot ail in wriiingz but hefore shipnîenrt Ili'
Harris Abbatoir Company had hnugt thtv Iggs at hall thf'

righit te sec if thuy were l11 to) sallple. If the reguir vourse gif
retiniiiig possessionfl uitil dulivery was denindud by the hiolder,
of the bull rd lading Mha eu folmlow the dlkiclty- would flot
haive ariseni. Tht' ar(t of unloadling on Mondaty intu) th(' Itarris
Abattoir Comlpanly s establishment wýas, uiplo the' evient n

detriment to the eWgs The, inspecthin mas madie ton Tuesday.
andi the eggs proved flot l) h V acrordl'ing to) otae.iIad this
insp-ection been inade by eolisent or arrangement withi tht' holder

ic-7 O.w..
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of the bd! o4 lading, the Royal Bank, eoîuniedaion of the r:s
jee-tioli shoid have ruaehcd the respondent earlier. As if wva,
the Hlarrisi Abattoir Cmayrefrainied front giving thei latter
nlotic ot.hvrwýiq thati by tehhing the banik filslîer ai they
woullld îiot puy the draft, alld that the vtgs we(re bad, amid coin

mnitedIti dliveetly onlly with the appellants. Apparentfly in order
to calivrl thiril pruviouKs <elivery and give the( respolident thle
inîipremiion thait lhey s4tili held the eggs. the appullants akdfor

Jwmainfor. it purchasurs Wo ilispeut, who, ili i thir turuji oit
thuti diLy, wvithouit furither inispection, notified the rsoietta
the' eggs, wevri.euu

Qu cKc 'sarrivai, he muiist have eandthet faut, ;and,
whul agreingthat thtu vggs were not u1p to salliple, dcinvd to

dea.1l with thleml in any way.
1 dlo ilot ligree. with the argulentl that if no real damnageu was

sh0w b have eslted( f roi» the mlisdclivcry thlere eoffld bc Il(
rec«qovery,ý. The genviral prilneiple is, that, if a legal riglit i in-

vddor aIL tre brokeni, the( person injured theruby mnay
nIlailtain ail action....

[Reernc l Saliquer1 v. Londonî adl South Wstr R.W.
Uu,(185), 19; '.K If;:; ; uirt v. London and North Western
\VW. 1('o. ( 187î), 4 Ex. D . 1 S8. 1

1T1h1 coi)rtlrnt was patyverbal, partly in wvriting, blut theret
no 11 Édispniît' as to ils tri.The egga were lu bu sln as

îwnpl nd ani th offci. and av"tneboth say f't.o.1h. (Ywenl
Suund." Tho, saîniesl-. ieanled, al 4 10 G cýggs, bad to e ase

t ae c-ase eoniitiinig 30 dlozei aweord1.(ingt to ( owal). and G to
S ckggs aevord(in1g bo Fox -Le.., abolit hiaîf a dlozenl t the vase.
The ahipmentil, tested-i by Il c ases, rail 10 dIozenl l>ad to) the casev, or,
t10 dulzeni iin 330 dozell. This is vonfirmted by MKefor the
reapolndent, who allso says fihai he 1-and1ledý( out of this sanie ro0011
a week previolns te thcl sale, alnd found( '2 dlozenI bail lu the case,
anti tuaI afler 1wiie returneti front Toronto he( trie Ilice mlore
cases ami fout a litie Iems thanl 3 dozen, bad in thieae

Tlhe, reupondient uays- Ihat ý. fair average for storage r'un in
Fibrar ould be 3 or 4 dozen Iad tu the case. Upon MvuKee's

evidenc ainht of the respondevnt Phe learned trial Jiudge
findul that whenl the eggs wevre Shipped toufthe Hlarris Abattoir
('olnpany îhey wcre in acodnewithl the Mtple whiehl hadl
been fiirnishedl tn that eomipany. This finding wvoul ble et»-

barassngif Ille case were between vendor aniff puirehaser, for,
MettKi-t adroits that lie vannot aveounlt for, the differ-ence ho0-

twn the eggmuas lie saw denm on the 2lst IFebruary antji those
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ha testd oul ths. Ilth Februnary, a wekbefethe Ilihîm t ani
th a ,t t - sh il )i l( -t tu Tr nt i- ,ii ti i l1 1t , 1' - lI ,ali il th lq- 1a1,irr S

Abat i staii shImen11 t) uld lot a eot >1 jfor I.il t ha 1 dlff' ,v( 1 v
(>îî a Ilpit.nt g- f.u.h. 0w un Sounti, 1 lg 1 - th jîriaser wuuld lerdinl

arily have% (- et t tht' -a deteiil q duri 1g trasi t. yet-
where ther1 is a sale. bx ,;ilii piv. anti1 lit' goutis ;1, 1bq ar lul tielivereti

andi illspee'i 0tsewhuere than t tht'1 pun1111t iof' Sb11ipm't t bu14II1Ii lilk

inpcion. l othI par1- tes apparently agt' ii th1 lis finiBu
in this vmasq thu' qpustigon is liut whehe tht' il ggs t1rt r if,

to saniple ori flo(t, but wha1;t ,as the,11 s itua ;1t io ( uf C tt' pi 1t ies. i 1
eludt in g tha t of t' a 1) 1ila lits, \%i~l tht g gS lt'r i lnspt't'î-t'd a Td

re 'rghlvý(l \r wî.ungly. Ii n ay I et hel h-ar-ntdtra
*Jdedues lo 1 ptt4Iic1i fiid thlat tilt. cgs N reeîvd

wa ls wholly attr1iit able fl t hu tranisit,.
If il ieeîetsavl, tt'm u'whthrtt gsw'eu

to a ilipl or. flot, tht' evident'e. as a Nwhboietisi aIt' thatI toi tht'.
ISth ~ li -eraytt liiilk dit! fot urspitlwith l th -tast's seuit

dowui 1rt'vius1

ils bt'îwet'îî-i tht' p;1rtit's fi biýs acion Th ;sI[kll L itý hali a l'Ill
of Iliding il tbirl ustsiuI. o'epî'tprNllstf thit'h
they delpa ied fruin. BuIt iii1 point ug favt thoîrbret' of duItý
(111y ilahlcd tht'. 1 Iris A balttoir l 'lui 1pa n t k t fîi lc mr
easi ly, and ia » th ti 1;[nian ni'ver 1-laîmt' rlu ha1 )Im'e a lyi' right ta tht']
veg aftt'rul th l8 I"eV - lrary-ý. T'J' vrrtvr ilf t( t ireiponltnIl ii 1
alt1ach iî t)he1 w ilnvýiet (.1 tht b l iH 11 l 1al 1 i sel t. lte %o tial11t1 Ia k
von trIibti lu leid th Il 1ars Abattoi 11n>î lu th11i ilk thIlat
thlt, eggs wer, blei ilg lt' 1i iercg tu tlht'in i la t to thtIl'ir1f('l1Iý ei tut
mifbj eut buo t-'ir1 righlt lu in1)sipeul i ilnîtllatit'i un 1 h'arin the1 I

rui si tui ation, thIey exan Ii inetd tht l ggs anI1 1, t 'lS respontien t aldIl m
thir ight tli do1 soi\ whui 1thtlE'y g titgi lb. li puI)ts li's vaim IliIli"T tht'i
nlu u v1of t ht appui lllanlt S( or tt Ilc 1-viars Ab1 a lui r- t'lmnpanly to
li lify Ilm ntliil t 11hé,'2 2Oth Fi ru1'lar1 y. as thc înIli t was fai1lirg

ani h e ignort's thIli nlotiec on lth lth II Fl bruiar~ ta thtli baik,. hus
aigent S, ai t 1he 1 pe-si Is taÉ whos' lordtI ' t ht'ýz loot Is we Il conigeti. ýIq
1n riu duing Ye is oblige1t i lisis t thal tht' taking on the 1l7thI
Fubruura y of t ht eggs i ilu1(tl. Iliarr-lis A battol ir1 est ah]ishit'n-it ý jus

a wNI(Igful delivey cgtitrIa Ty 1o t he bill o f la(diilg. This iii ani
extremec position in viwof thle fai-t; but, as 1 have inllcvateil
il was mie that hie was cultiti to assume, anti canes méih il
the right tu dainages,

a
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Buit i fi deermi i ige thei(se damiagies the ruai circeunist a 1(es

mualit be talien ilit» aveoiit. Oil the lSth 'Febrlaryv, Ille IlarisI
Abattoir ( omrpany rejeeted the egs and Illade Ilo0 daimi to re-
tain divin futeOi the 20111 Fehrulary, flt responident kneuw
of theg rvjgeetioII; and (11 thev 2].iltFbur his rupresentlative,
MeýKeo, wu awvare of where-( thi. Eg gs wclre, alnd1 that the Il, ere \
lit his dispoaoal. Thew reIfde i te rejeetion1 %ivas \wrongful,

(.1,114 have ilisâated uipon his bargain belig rarried out anîd e-oudd
Ilalve luokeud to th I 1larris Abbat»ir ( 'on pany., thu Is rvlievinig t he
aiht-lints2 friIl anyJibilty If it WaIS r-ightfull he had the

e-ggs ilhlei underv lus vontirol, anid iliglit h1ave, enduavouiredl Io
dîuspos1e (f thuili wltitout ally let orl hlindranceu froml th(' Harris
AbaLtt0ir- UolnïpanyI, fil whs wrhos te wr at wo

posseasof themI; îim isedtht danger of* fuirther deterioira.
t ioni.

Indeedqýi, on thalt a*e.umilptiun lu wýam bounld toj take theml ama N:
1h-ilbutt v. 1Jiekson (18S72>, LAC. 7 ( '. 1. at p. 4152. Ili cither

vicw, the. appitlnts fluide sueli repart ]ltion as thy oluld by the
offcer to Mcvee for such the. initerview on thue 21st eru

Ioune tu of the. eggs free froml any v aimli...
ilrne t Iliort v. London anld North WCton. .1.

4 Ex. 1). 188, per Brmal .. t p. 195, and per Bruit, LJ
uit p- ?(Kt1

I thik itla uear hat te repoîîuntif eut1itled to dmgs
i190111V etile to hiN lt.I hua <O8'aused(ý( 1)y the, depr-ivatioln of Ilis

colitrol OVer1 0the egguk f roi the lîime wvhenl adîniiittedIly Ill Harris
AbatMt1Oir Cuman ( o 1 m) 1Viglit ;Mpetad reijet,t le., 1 80%Feru
ary, uili theg tirnle whnhis vontrol wuls r-talseif he
chose tu qexfre-iNe it, nam l th 218tF1r: ry The responidelnt
luin lýigiîîg this uevtion eees flot to look Io the Hlarris Abattoir

( ozupanly on their. eonitruet, thum aldmittingi itt the evto
waat, proper; anld hie Nla ny clntitird to ama agkainast th(' ;ip.
polantsII on the ais 1 have indicalted, treuatinig as in the, nature
of ai rvturu the( offer to MeKve on1 the 21st Februjaryv to give
Up1 the. ogga This la enforovd 1by the consideration thant unri-kea-

sotnable conduevt on tihe part of the person whose propert 'y huap
boonr eonivertvid rma alwayu ho taken into consideration lin aaSea&1-
ingi thu damagesu(.. Soe Wilson v. Hliek8, 26 LÀJ. Ex. 242.

Some evidenve wuis given as to damage uit the trial, but I
think the rral point ta h4 deelded is, whether- the egga Pould haive
bûcin sold on the ISth February for a botter price than onf the. 2lst

Februrywhen the respondent eould have diaposecd of thenm if
he( had vhoson ma te (Io. The.y were aetumily sold afterwards ut a
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consderalo bs, but tha wax after they had bmet xaitv1
and crtcll xmincd, and thleir. condition noii

I thiik thuc respom dcnt shoild Ibe cntîltlgvd to hc.if hi- can,
that he coulld have re-sold 4--ecgs 4,1 1111 l8th. 19111, or '20t1

Fcbrayto bte datg thani uo thu 2Tht NI V\'bruary.
amd in Pem Af the prics aftvrw-ards ebad Buit hU OuIght

toea thew costs of a refurenceu on thlat point, if hie If)e t take
une in viw of the fart thAt hY wvit into vvidence. of damalgle ait
the trial ami shoulld have doue So u1pon the proper. )aSiiî.

The appval should be allowc with cos ami judgmivni MAoIl
bc este"! for the repondnt fPr minal damags say $1, and
for paymncent Io the respondgent of the amlounti ini ('otl with a

re;rn LIa the rsodt epn if he seks futher damnage
uponji thle princviple I have indicateéL If a efrceis had, the
judgmevnt will reserve further dircions ammas of arion. The

reencmay be Io the( Master at Oueîî $oilld or to, the( Master
in Ordinary, as the respondent inay civet. If the revtmvis not
had,. the judgincxit uÂiIlh lw with costs on Ilhu D)i\isioî, 9ir scalv
without set.off.

Sgrraiam~a218T, 1914.

SIIAFEI< v. ROSN.

V'-iendr and Puvrchasor- (<mi 0 for ~''1 fLonduel a
lion < of ta -Opt ýi<rn Acei- Falurl 1' Ma/ce
Paijment-Evide nce -- F'int?i!is eo! Trial Julfde I Apli0al,

Appeal by theg plainitifl f roi the jillgienlt of MxarN
J., at the tri liis.,sing,- the action, whih as brought to en-
furce specifio performnance of' an agteîxm y the tdef(ndntik

Romff tu Sel tO the p)ilitifl a parcl Of IRIld ix, the( outaskirtX or
the eity of Windsor. contaiing abouit vight acres.

The appeal was heard by * EcUTI v... ac.uw
M P.,ami JID .IS J.A.

F. C. Kerby, for the appeblant.
J. Il. Rodd, for the detfendaniIlt.a, file raodn

The judgmient of the Court uns delivered b)y Mmiu.a, J.A. z
The agemement bears date the l3th Janiiary, 1P13, and by it
Roml in consideration of $10 paid, dmd -give an optio !0 and
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agrevd ta se-Il ta" the p)Ilintill the therein deseribed property:
the prive to br $1,47.5;: the option to, holdi tood for two nionths
f romn dt, and ta 1wv extendud for, al furiitler t&urm of two mlonthas
on )kIlyment of $10 ; ba4th of siwh paIont ta llï apliedl on
thle prha.mnyif thlt sale is varried out on or lwfore the
expiraition of the' option, andi ta hi. for-fiitedl If thet aýlIe is flot
carnied out. Rosas tai,;I re-tain poss iuntil the purel(-iaise

wasiapv td Th, aýgreimntn proceieds: Wh~sale is mnade,
I agret' ta kiet$5( t 1tixnu of sile and for the balancve of

$91 a ir4t iniortgageu to ru» for al per-iod or five years withi j'l-
tces t G pvr enrt."
The' plainitiff did pay anlothler $10, thus extendÎig thw option

tili the ' li MayV, 1913.ý
Onl tlue M>h MityV tilt- p;lintif wen taoss ho1Us, 110ar1 the0

lanid, éwd wrote ont and sindon I<oss's upiteof thle agree-
ment a memoii(randum Ilallls followvs: -1 veeb aeept anld exervise,
tiai option. Itermel and coniditions ais 11tond" i did flot

pay or offer any* mnoney, but, according ta tilt defendiiit Uoss,
) ltii, Now is iiiale 1 e-Onslid(er it a salle aceor-ding ta

thrn agenet 4t hihi oves fot appear- that lioss nade
Mi V re)lyV. Tht' pdlaintif1 wet waly. anid dit! flot makie ai3i v -f-
fort ta, secq Riom,, aigain uiitil tht' llib May, Onf that daite anti
agailn on thle '2lst, lie drove ta os' biouse, but fouindil t losed

Ioaliving alunq- and hving qutlin W\indtsor. 011 tht',
l9t11 Naltos wenS%%'t ta) the lani'soffice( 11u Wido -t
c-losgýe i utter withi iim', and lie- says v that, if he had founld
1dmir thuil, lit- wofld Ilavv talken' thet iloncy* , thouigil lie denies
11wVinig ill any way agreed ta pomtpone tht' date, for itspaxet
Howevver, it plintiff was flot there, and Ross toit!ia eler her

ta teil thcé Iplainitifr thlat the option wali off, and lie dit! flot wanlt
ainythingv mlore to (Io with it. Ill tielt- IlMay, thc plintiff,

on, hti, wa-jy ta Rosa 'e ou passet! the( latter drivinig with the
buabtml!i of tilt deGna t Jathier, but did not stop 1h111 or

111-ntioni tilt. subjeut of tit maje.
Onj theý. 13rd dne tilt- plaintiff registered thlt aemntO!

tit l3thI Jaîîuiary, and! on the' 501 Junie begail this ac(tioni. On1
tht' laitteýr date,. RioiS eoV01yedf thet Ilant! ta the( (dcf'nda1ît ' au-
thi.r, % hlosbeunlycnee ta the defendanits Gun1dy
and ( J1nd.

Not until lifter this actioni was tiret set down for trial waas

atily tende-r ofK! ocmett or offer to pay tt' $480 maIde byv the

plaintiff ; but hit says that he(. was at ail times on1 and! after the

5thi MaY readyi% ta pay,1 amll e had18( on the 7th MaY inistruc(tedl
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Mr Kleriby, Ili. o, fo prupare hoth 1,1d and nortacrv,
ami thop LIS bien pnupard on tire. I il a and 11w olgg

excte y Iixui mi th>it d;ltoe
lie excues this iu1wh -uwe te5iîl and 17thi Nay Ili-

i-auist Ie allge tat on 11w -)11 May Iloiss had direeitud ini 1to
halve Mr.Keb pupr the apr for lioss, amdi a rv b
('opip ini ard clos'. tiwusl boit Uoss denIu; ibis: alliw atv
Ill;y have he ilte Mitua faut as tob thlis, il iS ilmn;a(Siluob14 iiw
tur-e li t Iinimu 11w th uIarîîud ti ial1.1 Jîigo a ga i 1 Ihu eisteu
of sud(ýi ali rrag-et

Th as cj t huIn stan ls t lut , ilistuail of 1,ilak ing a 1 )j invn . t Il
to Imm0 ai u liof Wau the fil, itiFsv lie iake, <tit that
theret %\asa sle w ýhot siieb1 a oamet, l ich w as, ofthe il..riI
sSt'IP-14 h1 trua'to Th,* twoAýî ilientiç o 41<1 wI cruk flo

Iinade- oril upe as du iaîts on ('ou to p1>( .s~îîe
but oilly a.,osiuato for- !oto Ili't turînl forýl leplain

ift enie uhte tr wold bu a sa le ail ail or* lot.
Ifit ad 1-0,11 a cas( e of ani inineld iatule, ihat i, i edjatui ac.

ctaueof îlew o)fIur,ý the. pitii r e oulId utot ha',. rtedd
thtit Uas elosvd iolt payîn ent of, 1l hu 111 \t lieli tîuiav

conIpaui île acepthu and f'ormu part ofl thel, aut ual eeaiîj f,
teagiruvînet-il h. F 1 finlie foi- auepaneln oîoe
4oIflot U1t1r tliu e uharaut-r uf île payunvnt w hel %%as lie aevuwi
payif, ur tui'ri ilito ailpou ntîin odf thupu. e

mono..
1 do not sui. any reuaxolite to i.sturhý tue dee.1isitî (f lie- tiai

Judge mor espcialy thiwo feMvîiaivntr of, thg
taaconand ile irct. tne U hiel,: gv, r ise- le ibe- in1

çreased value of the property over trdinarl faruning land.

filu ai d.niv £ 4

n1-rEMU; 22\11, 19 14

Rela,ç-Acio? fur PamayofIts for- lortnq lIi.iir-NaUcrnp01,lot
(if Io r .1ctoioi Brougli -- Veliditi, - lPoat;ment o of Moneklé i-
lec( ipt.

Apelby the plinitiff fromn the, ildgnllq'it of SUTHRrrIANU,.
W,, N O. . 288.

Thi appeal UaM hbond li MEUEnTU, <',.O. MAClnaUN.
Maiand lHo»u(IN",J.A
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CG .%[. Miaedonnell, 'K.(', for the appellant.
. L Whitirig, K.C%, for the defendant Crothers, the re-'

sponidelit.

Tiiw COUR aftlrmled the judgmeit below, on the ground that
the release. given by *tvIle plaintiff was v alid d disrnissed Ilhe
appeal withi vouta.

SEPTMBER23RD, 1914.

*REX v. LOUlTE CIIONG.

Crimitial LwI<eetAsutWut(onttufsCii
Code, sec. 292-Eicre

Case Stated by the PoIiee Magistrate at Sarnia ais follows-
"Te vidvence disvlosed thait thev prisonier, a Chinamaniii, fol.

Iowed the. complainant, a respectable girl of fifteen, on lier way
home, ait a late hour of the niglit, overtook lier at al lonely1
spot, meized hold of lier igin.tt hier will, atnd offeýredý $5 o go
with imii for un immoural purpose, there being nevither ecuae

ment noir consent on hier part. On the conitrary, sie made an
outery and thirtnedriý( hmii with arreat, hrepnhe left hier.
8h.v rani hoînc sand irreitl ade cornplalint to hier fathevr

of whiat tAven plc. Oni thes-e tacts, so fouind by mne oni tire evi-
dencev, waes 1 rigrlit in flndinig thev prisoner guilty of an indecent
sault on aiel l?

Tire case waa; heard by' 'MEREDITH, .J. MAClý.aRN, M.WEE,

ai I.o~s J.A.. and MNIlF.ON, J.
j. il. Maoss, K.C., for thre prisonier, contexîded thiat tlire

caninot bi. al convivtioni for ain indeenit assault unless the set
cnltittinilg tii. asisuit la il] itwUi inidecenit lu its nature.

E. Ilayly, KC., for tire A ttorii y -General.

Th'ie judgxnr'nit, of thre Court wasL delivered by MDEOJ,:

*..Section 292 or the Criminal Code provides for, thtt

punisrmon ut veryv ont, whio 'indevently assaults auy femiale."

Il aippuara te rue thalt an1 act ini itsoif amlbigluoxi may be initer.

piruted by the xaurroundingr cireiiiisatuces snd by words apoken

at te tirnev thev st la commilitted(. . . . It is ilu vci case a

qetOf o litac ht thre thing which was donc, iin the cir-

T r4jiort4,4 in tile OI)tRrio Law Rpr.
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cuinsta4nce(s iii which it was donc, wais (domjideet If it
'As, ;m ilsduetqt mssauit lis beenl e.ollirtted(.

Tlhe lm»ýsrae a fouid, and 1 thlik r-igitl.% fouui., tllat
th( te mas wo took hoidM of tise girl and ill\itud ber, Io go v,1t1
isim for aus immoral î>urî>osc did identvaalther,ý

111(11 COURT DIVISION.

MippiuroN., J. r~siss 3u 94

*REID) v. AULL.

MariyriageAcio for- JiilDe&laati<n of Nuil.iy Juricdie'-
lion of ~{peeCourt of Ontario -Preid of
Action.

Motion by tish tore(,iea for, Osîtarj for. au rd
diasnissing this avtion or stay* ing il pr-ovedingnseen ou tie
gr-ould thalt the Court lad no juideIoto (siter[tin Ille
action. Scv Rteid v. Aujl (1914), 3-4WN.J2.

E. Baylyv1, K.C., and Erie N. Aramtur, for the Attorn-jjý

1. Il. W'atson, K.(X, for the- plaintiff.

MsI»ucoNJ. -- The- prevlinsiiay quetio aso thu SttUlls uf
the. Atoneenr1t inlter-vlne undUer1 Sthittute IMM Lreadý.Y

bccen ar-gued anddtrmnd
For tise pur-pose of this msotion thec faets alleg(4d by the lan

tiff MUSçt bW tàLketo b 1 truly - ntatedl. Tite, fiicts2 are Uulia
Set for-th ini my'N judgsnuent delaliiig with tise prlsiayojection1.
Secv 6; O.W.N. 372.

In Lawkes V. Chamberlain. 18 0.R. 296. msy Lor'd tis Uisais-
cellorinvniae the jurisdivtion of the Comrt and oneudc
that ltse Court hia jur-isilietion to eear ise nutllity- of al ltari.
riage wviici had bes prootred bY frauld mr duremS in muchiu
tisat it is void ab> iitio, thougis tise Court isad nlo juidivtion to
dissolve a mairiig once validiy soleimiscd, this bci not of

jud(ic-ial but liitv osîeec.in tisat canec my Lord foilli(

*TG be rewortoed in the Onitario L.,w Rteort«.
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that the, factd proved did not juistify the diee souight; hience
what .vas said wvith reference to the juridicton of the ( ourt has

soîetiesbeeni regarded as dietumli onlly. f)ther <a ( g
Mazy v. Maey, '22 ( JA.. 559) have. it svens to me, deterined that

unrCort have îîot the jiielthi suggested; and 1 have,
thrfrthoughit it righit that 1 should inve.stigate the matter

ineedetyrather thlan dueal wvith the' caýSe Solely fi r'uIlince
iupon the c-ascs i mir owîî Couirts cilitc.

Il ix to 1wv borne ii» mind that ther-e is a fundanembtl distinc
tion betweuin the gr-altig of at divorc and the relief hure souight.
This dlistincftionl is very vlearly bugtout iii au artiele in 26

liervardi-I Law ReView, le 252, I)ivorýce auesth(' pr-evieus
exStence of the nmarria statu. Ils re4Sift is to put an1 end 10

that statues withot afting itd existence ini the pa.st. The aile-
gajion here ie thatl there neyer was i trulth a inarriagu, alid whlat
ia mughit is eta judiciail deelaration te that effeet. It is not hi this
acion sought lu any way to affect the astau of the plaintif.,

8he milyý seeks to have lier sau clrd
Vie iv ii ntrtinhed in bawless v. Chmeliand prcessed

hy Mr% Wataun,. ix thait ouri Couirt has lm juidctd o grant
1sncb a et re The dlistinct-ioni wam i-rognised by the, Chan-

4Cellor lu the iase (If Tr- V. B-, 1,5 O.L.R. '224....
The julrisdietion of the iiigh Court la founld by reufervince te

11wJudratreAct as vontaîned iri I1.S.O. 1897 e-h, 51. By se.
Ill te 1 ourt is i the, firast place giveni slncb powVers aii aultlIeri..

tius ais by thu lawý of VEng1aidl aincllidult 10 a sueroi ourf
vivil alid eriminal juirisdiction, anld is givenl Specifioally the

r-ighitn and priilees xerisvd by the Suiperior. Court's of ('omi-
11o01 Law at Westminster on the ;)th I)cmc,1859).

By mec. 26, dhe Court is algo givenl the' likie julrisdivtion mid
powerus as by the lawNS of Englanil were on the 4t1 'Marceh, 183 7,
poewdxvi by tde Couirt ef Chanery in respect of certlaincu-

eratedl matters, inciludiig. inter diff, al] cases of trauld anld acci-
lient, amd il miatterslati to . . . d]owert, infants, idiots,

lunatice, and thvir esae.None cf the, othr nuerte

mialterm have ny beartlitig up1on the mlatter now uîidcr niea
t ion.

Hy sec. 2, the 1Court im given juriitioni as a (Court of

liquipy te admnister juistice where there is no adqaeicedy
alI law ; and by sc. 34 juirisdiction is conferrced in actions for

iîmlony.
Ili Enghind the qulestion is free freon deubft or difflcuilty, as

by the staituteý rclating to divorcve and miatimionial causes, 21 &
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22 Viet. eh1. S83, aslenlt ou n the 28th AugusI, vit7 ail jmrsde
tion then exrhall y ani Fcesiaistical Court ii ng1 in
respeet of divorc (i lm (~< it ito, suits of nllitvl ofInria
Nuits of jaeltiation of inlarriage. suiit" for, rcstýitutIion of -onjugial
rigts. andi ail csssuits, or nliatters matrimonial, is taken-1
1lwýay froin dhe Ecci-esiastical ( ourts andg n vete l , tht' n
"C, ouIlrt fori. orec and Mat rimionial ( 'anseIst -Shrehv oil-
stiltitied : aid it is pro\ ieed that nu4 otheir ( 'ouirt shahl thelr'afîer
exereise ally j iriisdîetîoion withI respct to t hese mlatturs,

W'here a Inarr-1iagt i' alleged on thlie one sidle and deied' on
the' ther as alre-ady puillted ont. al suit for delrto
flullity woul( 1w inappropriite,ý aS th11;t asSUmed1 i a id mr
iage cerenuony i least . The' suit for. a jactitation of nliar.-

rnage. was houh for tht' pur-puse of uhtaining a judival deaa
tion that al lawfulI 111arriaggc did nul suhsist wwe the'prt~
This action uoilld, prior to tht' Act uf 185-7 , be rouglit ony 11u
the Ec sasia Courts. WVhat is suuight hevru is r-alv to 14-r*
lait Nilch anl action to lx. broI1ght l nr 1.ighi C ourt. Il is Souight
to have il q-stablished ihlat tifis portion u f thle jurisdiction ut the'

Eeelusiastcai ('uurts. e-au II)N lw cxr iged bvhis CoUrt. Asx thlie
Arts of 1857 hadl dervdi th'Commin Law C'1urts1 uf aIli pos-

Sibhu vaifi tu smrh jurisdirtiun befor th'ith l>eeemnbeur, 185S9,) I
the junIisdivtioIi. if it eiiés in a C(urt, MUAt 1w crive thruug
tht' sections cfrigequily ilivisdivtion. In Lawle.mýs v. ('hamnl-
herlain, thle 'hnloraotdthe' VigW, exrmsdil Cerý1taLin

judigiiients, uf flhc garly Chanechiors ixn the Stale gif New% York,
thait tht '411ourt -t Eqitvlý hadi an inherenclt jir-isglietligo ovvr the'
mattellrs gcmwgraIly vtram by tht' Eveesiastival Cour-ts. this
jurîsdiction rbiniglent, the' C Our f E1juity pern1iitting
il to) be exereised excIlisively by thteea tribunlals whifh enter.
tain"! inatrimonial causes. Cosstnl withi this, w Illthe

C(ors(hristian" wer abolîshvid duringli the'Poeeoae thlt,
aniet uredetonof ( hanvery wvas revivedl and] exervîsed41: Tot-

hihi, 61;: Allon.. '2 Showý. R. 2S3.
This is a fair stateinult of thic views entevrtained hy the Nqw

Y-ork Chnellr: but it appears 14) mie thit it is nl vonlulsivc
wNNtli il is Iugh o apply il lthg) Iae t affairs existingk herqe,
ais this latent residual jurisclivtion of the Court (if tilterhs
neyerI Neni vvstud ln our ('uurts. O]ur Corswr ltualth(-
jurisdiction ut the' Engiish ('ommion Lawt\ Courts, but only p)art
of the' juridiction of the Cour-t of Chanery,. and 1 think it mumt
bc taken that nuo portimofu the' laten EneleiaMta juridieton,
if in trulli it xitdvevr bevamle vested in )lir C~ourts. Tht'
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argumiient proves toci miii; for-, if any part of the Beclesiastical
juriadiction was in that way tranisferred to our Courts, it mnust
ail have beexi transferreûd, and our Courts woùld be entitled to
entertain suite for divorce and restitution of conijugal riglits, as
well as for jaictitationi of mafrriage. Indeed, the Courts of Chan-
eery vRn New% Y-ork and other States on this reasningdai te
have, and have aerdfifl Eeedesiasticail jurisdictionk. Thit
our L,.gislatture did not intend, in this indirect way, to give the
Court tire full Eceleiastical jurisdiction, is plain f rom ec. 34,
which exràygivea jurisdictioni te award alimiony' .

Il Ru atm> .utgglcSte-d Rni Lawle's. v. Cabrain ainl
ariglud by. Mr. Watson, that the, jurisdiction wbieh our, Court
unduub(tdl)41y 1ha1 to inake al dIeclaratory dccree eniables the Court
to tleall wVith this mnatter. Tis le to ignor-e the pr-inciple laid
down [ri I$raluhv. Br-owii, 118971 A.C. 615, and Miiy other
cases, that al deelaratory deerve shotild only be madi(e with, re-ý

Ioee tematters proerl falling und14er the, cogniziince of the
Mor. The po oe te ke decelaratory' decees eonferýred byv

the beinatr iii nt to be exervised in rsetof mlatter-s oVerý
whieh the Court huas ne greneral jurisdietion or, which the Legia-
laturc basi 4ceen fit te> intruest te) other tribunlals,

Mr, Wtson)1 eitedl a great mnany cases -whieh 1 wed flot deval
whhl in deitatil, but (if wîhRegina v. Secker, 14 1.C.R. 604,
Regýin 1 lV. 1Bell , 15 1 '.( '. 287ï, and Ilodgins v. MeNeil, 9 Gr. 305,
ina>' bc taiken as illustrations. In these cases the Common)11 Lawv
Cort or, the Court of Ciancr>', for the purpose of dietermiiiiig
al malttter pr-operl 'y hefore thleml, wer'e cllIed u1pon to dleterinine the.
vidity of al ilarriage. This clvarly affords ne foundatioin for
thi. brinigigig of anl aetioli sueli as this. If a manii is inidictcd for
bigasnt«y, the Court muiist eemn tic fact of inar-riage. if a
widewq sues for lowerl, lier- mariiriage muetit be aseertainced. Bult
now-here, save iin Lawless v. Chmel is there . . . any
prervident foir the briniging cf sulh anr actionl as thue exeept Ii th(c

EclsisiclCourts or other Court givein matrimniaiel jui-
dictioni.

For- ites reaisons, 1 think Rt Re clear that the mion xiucceeds,
alld thIl act ion inait b.e forever stayed.

It lm inet ai (.Fie for. eosts.
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MmuroJ. SImn 24-rii, 1914.

CITY 0F TORIONTO v. RYAN.

Mu Jeit-ipl ('oprtw-7ua o of RuiIiq fprm

ria f, WO114c.192,. P ý40 14> lf4jrq <'<

Acilon] 1) t, v Ci.orporation of' theý L'itv of Trnofoi. anl iw
juncl(tioln rtaiingth)(f' dn froinatrg a ceortain
apartiefrit bose t Ilp. vomer1' ot* l'aj1lier1to aven and 11:11.
bordl street Ii thei eýity, w1thout ~umtiga plail of 11he alitra~
tions to the Cit1v ArhtemidSprnedn of Biuildingîs.

Thew a(tîion was ftried by 3MmnJ )1 1 Er oýN, wi1th1lou a1f juilry at
Toronito.

Irving S, Fairty, for tho plintiff corporation.
J1. R. Rouf, for tho (lefelidalit.

M1IDL ,ET9 )'s J . :-Th11is p1)nr ticu d lar apri imeiuit hiou isi h- bee.4n.r
the- subjvot of' 11nuch litigation. 'Phi hiousd aus originafly' vontem111
plilted( violateýd errtain bujilding reýstrictions, and iii the actioni
of Ho01len v. Ryan) (112 i (>.W.N. 18,Mr. Justice Tet

.go declitred. Sbeetlamenvrdoi an odifle'd plans wr
sulbnxitted( Io the, City rhivt who re iedt sanction thev
changres proposed. A motion wýas tilon mlade for a inaidaitoryv
order ,ompl-lingl thie rhtetto approve, of theq plans. Th ia

wsrefused (sec Ryan v. MeCallum (1912), 4 O.W.N. 19:i)
111(eaon assigrned being that what wals then Sought wssv ili

effeet a new permit, and in the meantimec the. munivipality hall
pasda by* -hiw prohibiting thev eýr(tion of aipartinent hOulse.

iii th'.oalt in question, and a1so bauethe building did tiot
t-orpl v with thie reýquirenients of an amewndinent to theIii iling

by-1aw which had been made ini the mevantimev, withrerec
to opin spaee and yard arca.

IIow the. difficvulties occansionied byv this decision were got over
1 ain tint informned; but the building was prceetded with. A
motion was inade, in the action of' Holden v. Ryvan for an order
for the destrucition of the building upon the, ground that. even
in its altered form,. it violated thic building restrictions and wag
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in brenvhl of flic injuncrl(tion gCralntcd ini that action.- Mr. Justice

littlin thlouglit thant lte building did net eontravve the' re-

strivltin (svo Iolden v. RyAÏÏi (P913). 4 O.W,,\. 66);but

uploli appeat.jl bving haid thll A ppvIatr l)otook thew oont lirr

view, anld finially callel lin ait archliteet to ascortain Ilihe teý

structuhre of thev buiiling)- could bo so alturedl as to mnaku it unl'-

obtetoa.Tliv arolhite-et .ollslltg.d ruvomlnwndlled certain

ichaniges l*d ijnoqitication s, m-114.h thle moe unldortook to 1lakte;

andg upon)I thli% undeigrtlkillg nlo order wsmade for tiletr- e

lion of thev building, (slr lioldvil v, Ryain ( 1914) 1 1,1- .N.

890). Tht-fefendajit, lin pro-euding to inake- thev.st alIterationIs, is

ntonfonc .%Iii thiis litiga,;tion, for' thev plans of thle iiltiered(

work lave not bueen submiiittied to or. approvud hY lihe City

Arrititet.
Whe t'i 11 iatter cameit hufore. mi, upoi tile motion for. l mlaln-

damusit% Rv i(Itys ald MetCalliiin, 4 ().\\.N. 193), thie case wa.s

arguevd uipon tilt footing of' thlt valîdity' of tilt thei buiilig

by]- aw r(iquiringj lte srlitect's aipproval. Ili delivvriig .Judg-

mnitlt I pointvd out thait toi l h Mncia Act als it Ilhen
utoo, wiehautoriedtilv pasinig o)f a b-a "for ei ltn

fin, 1erovtiont of buiililings," iiiighit not, muthorisethe requir

init uf a ildt emt Th1ý,isquestion wais, noee,îot

arguedl itht' 11 vase4 uas donilt withl iponl tilt, matters peene

Il» coinskel. sillet. thenl, ltt Municipal Art hias been amendiged,

alnd al il,-% Il>y.a1w lias beeni pasd.1 is now ar li tat tlle

eorrespnding rqiuireaîeuit o! thev pre-sent y-a is ultra lr.

and bv yond whaiýt is authiorised by thev Muiciipal Aud.

WVhat the b-la rvqire.s ix, flint UIl plans shlai be subI-

inittrd te thev Cily Archut;ect before tilt erecrtion or. alteration of

thle bildbing iS undrtaen -udif dutring thie progress ol, the

work itla ds Iirvid to di-viate, in anyi. effsential maniner f ron tit.

terins of thet applicationi, drawings or seicaonnotice of

intention to aller or deuviate shahl bei given iu writîng to thle 1 l-

se tr ! Buildtings, iiud bils %writtvcu als'sent mualit bet fir-Nt olt.

tnillvd." Alterations wichv dof nlot inivolve ait.\ chanlgi Ill thet

mtruc(tuiri partis, or voifliiet with the riquirements o! tilt,-aw

înajY bie iiiadef withiout thtisprmsin
Tht Poalt&-ratiions hivre proposvd are., I think, structural al1ter;I.

tions wich initer thie by-law r(-qutiredt muicipal approval. '1hw*e-

eornsiat inifl th e aginig of lte position of watts uipol thle grounld

floor so a,4 to wviden al long corridor, and UIl closing ur p of the,

two viitriiiiv on ilarbord street originally contemplatcd. aud

thje Nul tiutiori of ani entrance f rom Palmerston avvenue.



CITY OP' TORON TO v. RuYN

This renders it neocssary that 1 ahul xainn with uare
the Miie(.ip;ll Aet asi it nowm stands to ampern if thIoqUre

ielits of the I)y-Iaw (.an be, justitied un'her it.
Lit0ie would be gaitwd by auy attenpi t, nalyse th, former.

~AM aloi the by-lMwpase under il; thlough il is illportant te)
noe that the byMla hnd Iwen ini forer ,(l fo irl n ,yyers withoutI

attack.
The old section, \vliieh eonairt tue ordS ahove qutedl, lias

o 'i been amplifig-d, and14 by R...1914 vIh. P92, sec. 4100, silh.
sec, 4, tht. coineSi hAs pow'r Io pass a bY-bîw for. regulig
thv siztregh . Ind tor ew rn tht'odtinf
the plans oef aluldig anti for ehrigfers for the illSj>te
lion and apprioval of S11(l1 planls.-' The. eIa inad maIy IIt.
Legisiature ini the wording of tht etin affr attention Inid
beent drawun to it 1wý îhflig si-retrr. to). iŽ, Inosi signifioalit.
and 1 thhik is ample to eonfer pun tht' iwuieilî he righî

tn requir tht Mlans to be proîluer and pîprwoved whieh is u bat
la Ileillt byý thle grauting ol' tho buIildting eri ; ati t b1i, I
thinik, is wýide t-ioughI to vo\ur th' eur'nv fiat. wlîeni a1

chneis being mlati' ini the' work pernîlittud frontî the' plans ap-
provved, thlis, dineshahI aiso e usuwitîed f'or sanet ion,

Thrre is long Ilu th li othler pro'.i,ýions of' thle statute- % Iehl
gmes te fertiy luis view; but, as I thik tua tho- secion itari
ia anile, these, provisions nleud inet bev an;iyýsvd %%ith ai vivW of
Sapellitng ont tht'.intention of tht. Logisiature.

Tihe changes ilnade were aI the' tému of the tICl 'substantially
ompetd.An intrrim injnt uld, 1 neaani e al.-

plied for, ant Ilthe dt'entant hatili h ll înt'alitinie bevi allowt'd1
te proveed MI lier owni risk.

Evdnewas grivenl by the deedn sarehliteet that Ilhe
lýIuiIding as nlow beiîîg (.onstruelgtq.d is ini t'onformîxvi wl îll e

reurinmsof tlih by-law; and. ithleulii I aumked thlqosu epe
senting the plaintif!' -orplorattioi te point eut aly respect i
wliieh t buiig violateti the byaw Iwas net Shewin tini

the arichiteett's statenent was incerreot.
I thinik I have al discretion, e0lich 1 01ughî1 teIores in

this partieular case, te refuse Ie erder the' destruction of' the
bulildling, uipen the grolund that il lias bwen erectod i is* preset
formn withouit tht. Plans having ben smt ted. fi' thev libuilig
im in fact i accordance with the blatitis desitructioni weutld
serve ne geod( purpese. I think thie cofzntneue the rase
arc in -sottie a-spects very' exetoal; 1 Ilmust sot Il lie under-
stood as indieating that this course would 1)e followedl in aimy
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other instance where the provisions of the by-law have not been

eoiriplitmi with. 1 think 1 shouldl he goingz far enough iii vindliva-
tion of the posiition taken by the plaintif! corporation by now dle--

clarine that the hu1ildfing was improperly altered withouit plans

for. the salteration having 1been submnitted to the Buildling In-

spector as requiiired( by the y-a in question, aind by followinlg
tidartinn by the Statemlent thaýt-it nlow apeaiupon
the ovidcei that the bilding is in fat in ii acordance with thie

requliri-eets or the by -law- thiis Court does flot sce lit to make

aily ordler Saive that the dlefendaniLlt do pay the plaintiff's costs

of titis actioni.

FÂIAONBRDOEJC.J..R SCPTEBER24ui1, M94.

WEDDELL v. DOUJGLAS.

CatlMirt 'qyi, ~Validity~ agaimnst Exrecuio»in rdior of Mofrt-
glagors - liMttt - Fi4t Parnersip E.recutior de gon
Tort S8talriyint of (Jnieair-atof Registratiom of

An iinteýrp-iiader imsiiue The plintif! elaimcd(, under a chat-

tel mortgage,. gooda seizedf by a sherif! undler thev defendant 's
e-xi-vtilonl Ilgist thie ehattiel mortgagors.

The iieeWas trivd ]by FÀILCONBRIMIg, (.J.K.3., withouýlt a
juyat<obourg.

W. [L. l>aynv, K.('., for the plinitiff.
W. F. Kerr and 1. A. RumphrieH, for the defenidanit,

F~uxrnu»z, CJ.K.. . The on11V question of favt

is mm to thi. iintent wîith whiolh thv miortgager( was madle, andi I tlid
that it waa flot xnade with initent on the part of eithe-r party to

deferat. indelir, or d1elay ereditorsi or others, but in entire hion-
041Y.

Ami, in view of the faet that theidbens was an in-
sletedeasof adi the McQuaids, who were working together as

a faiiy., partniership, the objection as to the capacity of an exe-
cutor de 505 tort is not of avail.

( nt this point M.%r, Kerr strongly relied ou Buekley v. Barber

(18501, fi Ex. 164, whieh necearily commandas respect, inas..

much(-I as Parke, B., deliveredl the judgmnent of the Court. But
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Sir Frederiek I>olloek in the niote to the report in mt; 11.1. aýt
p. 212, says: "(1) No judicial eritîism of ili case lias been
found; but it ià dimapprovedt by Lornd lAinly (PartnersIhip,
lth Md, p. 3M0) anid is tlioight to be opposed Io ilhe current of

authorit" With this backing I have( the teînivritv flot Io fui-
low it.

In the absence of fraud the erroneous statejnin or the con)r-
sideration does flot avoid the îuortgage Nor dm>~ %wan of re-
gistration or (dir ou n earli nortgagi destroy the validity
of the present oune.

There AUI be judgmnt for the plahint àii M»t issuc, wîith
pose, if 1 hove power to award then.

Alouufoi- .filinuce of P&r.'sol A'ntilf IfI aer Dealt
of lai scrtio of Cut.f. 1914 ch. 68.S.

Motiion on behiaif of ('atherne C'arniihai for pavinnin Io
ber od part of a 8um ini Aout for her mainnnc.

A. E. Kiiox, for the applieant.
E. T. Malonie, K.C., for the ciommjiittpe of th(. plaintiff,a

lunaftiv.

MLDDLTON, 1.:-Nearly $17.000 is in court to the( eredit of
thec plaintiff in thisaetion, who lias for niany ycanés been a lu1iativ.

Aeerding Lo the inedical statemntis, Nhe is ilneuraly inisane, aLnd
ilie is noiw well advaneed iii year-s. By the illdginunt in the.
aetion it iii provided that upon the deth of the lunatie without

reeoveiher reaison, the irnoney shahl le equailly divided lie-
tween the ehildrcn of the lunatie, namecly, lenry Ryan ua
Catherine Ryan, now Catherine Caricai. Ctherie Car-
ihelael is apparuiitly in destitute vircumsitanees, and applies

fur an alwnce, tu her out of the mnoneys iii Court. she nieda
$50X> to inleet ble present obligations andi ske an alluwanlee for]
tiie fututre.
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The invomne f roin the estate of the lunatie, outside Of the
rnoney iii Court, lias hevretofore more than miet the requiremnents
for maintenanic, and the monley ilu Court is anl accumlulation oif
surplus incarne. A trust compamny lis been appointed vemrnitte.

liaving regard to the fart that it is almoet a cetainty that

Mrs. Carimhc ilI, uponl the' dcath of her mlotheur, be- untilcd(

te half the muncllys in Court, and te the faet that the' ther '-ls r-e-

4-11%ury ap> stg) be impossible, and to the discretion givenl te

thic Court te use the property of a lunatie for the maintenance of
thw faînily 1t.. 1914 ch, 6,S, sec. 12), 1 think I amn justifiedl

in rnalcîng the erder seuglit and Irecting payment out of Aourt

furhwîth (f $500 mud of the f urther sm ef $100 eaph threc,
menitheii fmr the ensuin-g year; this te be a amrge upon Cautherine

i'ariehel sari,.
Sincer the above, was writtenl, at ehu1ld of the first mlarriage of

thle plailitiff 's 1husbandi(, f roml whose e8tate this melncy was de-
rivrd, ha ilniveneld inteiidilg to ev against thle judgmcuet.
Illias low cc lx'q TîI rgedl that this orMr xay stand wthout lre-

.judigi'e te an[y riglit sic mlay have te attack the judgmmen. JhUS
aSih(14d le sttedt on thc face of the erder.

31w~Ir J,.L, l~'HÀuEs SETmBEr 26'rw 19 P14.

CLARK g,. INTImNATIONAI, MAI'SOLEUM co. LIMITEDi.

1'ractioe 1 I4itl Endor-scd Writ of .6'mrons- Affiddavit Filed
by Doeiatwith ÂpancRihtofCosexmut

fien iiotLmnhs Mfotion forJdmetR e 7

Appeval by icl de(fiendantt cempanly fromi an1 order of th' '.\as-
ter iii C haimers refuing te set aide as irreguar no appeintrnnt

for the, (rsi''Fnto if te dfnateoînipaly 's officr on
hai affidlavit flled with tic appearancve to a speeially endorsved
writ of sumlitionm.

G vaysmol Smîlth, for the, defendant eompanly.
NV. G. Thurston, C, for the plaintiff.

NILEON J. : -TheI objection talkeni te tieerseamnto
IN thit thle plaintiff lias tnet launehed any motion for judgmenplt.
,plis ohjecvtion untirely iniscencevives the Purose of Rule 57. The
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schemne contemllated i the eimination of A il de andl uselesa pro-
ceedilges. Wherce the defendanlt file', an affidavit iclsn a
def-nce. the plaintiff cannt micessfully no\(e foi- 111111111-
judgment un e ht an, si the cross-examination of the dlefend-
axa, dimpiace the statemenis sworn to. W~hen the eoseana
1ion has takel place, the' plintiiif, if lit secs lit, mlovv for

judgment, bt he ài not obliged to mnovu for judgmnent beforc hu
bas by vroma-examinution aseraiedwether he vanl ditipiavu tht'
sesxtemt swri to Ay thedefedan.

No doubt, there î,, soni begt u attalehed 1o tht statemnelt
miade by Mr. $ith that a pIailltiff erleamnn ipoli tht
aftidavit nay also e-xaineil f'or disvovevy; but Iiis is in nio wvav
answvered hy the'sgeto thuat the plainiif should, asý a von-
dition of thle ers.xmi nationx. nii tht' flrst plave launvhri Ille
motion for fi'mnt I ht emination isiuncs~r and
Vexations, or if ani emlinationl i afterwýards hall for isevv
wheni thv'eoscaiaim on thl- atidavit shoulld have sufflired.

tht' trial -Jl1dgt lias ailiplu juide Ion f dal wîth thll ale r
and tht' ost of tli', ex;aîîiinatioîî fu is er old proh1abir
flot be allowed by- thle taxing ofli poln any applicationi inlade
to) him. This, however, is quile besidu the' question. Tht' Rt'
as it stands gives the right to eross-exaninat io upocci an anidvit,
quite apart f rom the' inaking of ally motion for itllizgmlenl.

lie appeal 1ail% nd sholild Ie ilismiiîs.sed wjth e-osts to the'
plinjtiff iii any event in the'cue

AINMSollOTI ]BE~DEfNO Co .lewis Grnunwsxi smUWe.N J.~-
SEPT. 22.

Princlipal and Ày gt-i rnsuranci isk, r--Pire Jnuranco.
Obtained for i. cplPytn of (ius f Prcmiums if)

Âget->reius 'aid by Brkrby, Syslcm oef <'Cdit -
eiff , Ase fdo /)y Piay Equ1ivaknt 1(, Art hi<l i>ym< iit Valid.
ily~ of oiis-h aution wsbrolnght to rovrfri thi.
defendant the' amount of the loss sustainedl by' tho plaintifr, by
reason of the' destructhio of t1wir property by tiru on the' -2nd
Junelf, 1912. 'lhle plhitios aulle that thi. dvften(lmnt wss em-
ployed by theni as an insurance agent, or broker te place iinsiiiý

as(-e upon their property, anmd that, by reasoni of the breaeh of
bis duty, the' insuraincve oftravlts obtained frmn several1

eoIlinaies were flot vlid or b)îidiiîg uplox tht' isurance,
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eoumlpanIlies, aild thIe plainlt i we ore flot eomnpensated for
their 1 oas. The dufendant piaced the insuranve avithi
tive omais and Ille plainitiffs paid the anunt of Ille

pruiiiui tW the defendauîts. Thle poiceswtre sent
to thle dufrindalt antid by hiilm anideti over to the panis
Who fur some tiiuc assufîncd thlat evryiin as in a stsatr
po-itioli. 'l'le munclly wass flot direily paid by the defuiidant to,

UIl 111surane iloîspaiets, butt 4-rudit wvas givuln thcrefor. by Ilhe
copainl accordsncve witil an Illderstauinlg between Ille

defundant andi thwm anmi other thriOug whomn they decaIt. The
case1 %wi nut one Whevre there Was ally dishiontest attellipt to ap-

prpIate mony; the(, VOIurse Of de-aling wvas iii aveordalnce wvith
Uicu weIudrto eain pOf akil the pti-ntinCiud-

ing UIl plaintifis. MIumuc~ros, Y. said that ain agent avlio ruovivea
mmmny Io lw paîd for his prinpal has no authoriy to sit tA8

Xf againt a debt duc fron thle Iae o lii. Ilis duty is te
pasy; but, if thle, payee- assents to thle set-off, it becomles pyet

Treis neo nc1ssity for- the for-Ii of handing ever. thev Inoney
sudl theni landing it back. The ase o.t the set-off dispenises
wvith this. livre UIl seýt-off wax aussenteti te by Ilhe agent of' the

iusuanecolpallivs, alnt ic inounit of eaelh preilui wils
cirlriqil ilfito thfu ruun11illg aucoulits ewe the. partiesi. Thli

inu oaneinipanics pIrm"! with Ie policies being content tou
farr ith pruiurnitis tutu the ruîinglijl acou t between thfie dif-

fi-ri-nt agentis ai aiagt. Thle p);ltifl"s having, paid the

pruÎiuÎnsiio and iltt poliewies havilîg bendei lwd hy weuro,
In the iren aes valid polivies, and theu deenan ad beenl
gtilty- of no detfaullt. A\ctionI dimise ithis. V. Arnioldi,

K.C., for the, plaintifYs. U. A. Molli, for' the( defendanit.

JriNo1ic4,'tSrikilg out--Jwlge in C7htonbrrr] j-Mfoto hy

the defendant te strike eult the jury notice. The learned jjuI(ge
said flint if hie we(rc prcsiding at the trial, lie wvould 1n01 hesitate
to tit out this jury niotice; and KElLiY, J., who awss to be the

trial Judge, agreeti with this viewv. Urder made striking out the
jury notice. ('ost in the cause. (Irnyson Smnith, for the de-
fendants. E. V. Raefor the plainitiff.



BASSI v. SULLI VAN. q7

RE MCFARLA'E A-ND ORDER0F ('AýN.%AIOME( 1(''cîý,-Mnu
TON, J., IN ('HIAMBERsý-SEPT. 26.

Life Insurance-PuYmenlt of 11ii;ur<înu o j int (u0uf)rI
Order for Payment ont Io lVdo-ppiuîo J'tc<t Ordeir

-Necesityfor Pcrsoui Couse nt oflV ow-B abefiay
cer-tificale of t hr above-nlaîied busle-iq1iiv, i ilsi raince-1
mone>' wals p tabet the wife of the asuc.Afier ils daite the,
then) wdife dicd, anîd the assured înarricd a-aiin. A\fteri theleon
mnarriage, hdireete the moue>' to be paidl to his son Williamin

Henry.* McFar-jle. William llenIry MeFalalle wais flot th' lion
of the (, rd he clainied to bc an adoptd son- -\lthïotug au
adoptedl son is not withia the the pecrdeas MFrax
elaimedA the atone>'. The societ>' paid th(, money' into C'ouri, and
the widow mioved for payatent out to bier LATC11WORD,. J., rc-
galrding the, widow 's dlaim as eleair, mnade an odrfor- payr nivtt
out to her. Counsel rep)riesentîing the soc-iet>' and the wIiuw% fluW%
said thatt the society w'as miistaiken in1 pait ig thie jnoonvy iza111
Couirt, thie polie>' being al Ne Brnsc poianid both viaimli
ants residing it New B3runswýick; It, \\,I also said thlatMeale
intended to take procecdings il) New Brns iagainst the so-
ciety ; and. an order was asked for- vac-ating thev formervi order and
direeting re-payntent of the ion d) the, soc.iet>'v so thati it ight11
pav tUic mone>' into the Newv Bruinswick court.Mn>arJ.
uaid that it appeared to hiiin that thev molle'y, hajvinig b(4en paid
into Court and having bedeu adjudged here( tu he- the properýt (if
the widlow, ouglit flot to be repaid to the soect>' withou the,
personal consent of the widow, with an affîlidav-it of ýxet-ionidl
shewilig that the consent wais reaid over and Io)ane li er,
and that she understood ils nature and effevc J. E-. J unes, for
the sovcety and the widlow.

CORRECTION.

In BAffli v. SuLiJvAN, ante 38. in ai qtotation fromn Ihle judg-
mient of Sir William Scott, The Jloop (1 799), i C. Rob. 196. 1 h.
last word (p. 40, line, 15) should be eix not "eir hx" jý
printed. "Exiex" is an adjective, theod i law, bounld by
no law, Iawlcss (rare, but quite classlical )."ý Sec Andreýws' Latin.
English Lexicon, sub verb. (Courtes> of Sir Glenholme Fatleon.

bridge, Chief Justice of the King's Benech.>
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