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'l'lie qjuestion reserved by the Chairînan was: '-Vas 1 r iglît iii
witlhdrawing the case froni the jury on the abovec grouiAid:"

'l'le case was heard by iMoss, C(330., (>, (i îao, M-tc
i.Iiand MEREDITH, JJ.A.

E. Bayly, K.C., for the Crown.

~J. W. lloswell, for the defendant.

OSLER, J.A.: '1'ie proceeding in whïch the alleged p)erjur
ivas conîmitted was commenced by information, and it is difficuiit
to understand why the proper and well-known course of pro ed or,,e
in proving it by production of the information was not fo1lowved,
Itex v. flruxnmond, 10 0. L. R. 546, Rex v. Legros, 17 0. l. lR.
425, Rlegina v. Moore, 61 IL. J. M. C. 80, and Regina v. Dillon,
14 Cox C. C. 4, . . . shew that the omissio was fatal t<i th.,
prosecution, and that the prisoner, for lack it nhay bie, only o)f t1i,
formai but necessary evidence of thec former proceeding ïin whivhl
the alleged perjury wau comnîitted, was properly acqitv

See also Rex v. Eugene Brooks, il 0. L. U1. U2~ egiina
Gibson, 18 Q. B. 1). 537, and Regina v. Moore, stupr-a, h r
ftrong to shew that the objection to the defect iii the proof wa=i
prrperly' taken, or that it was not too late 10 take il, as it, w;,.
t.aiken liere, at the close of the case for the Crown,

The( answer to the question subniitted must, thlereforýe, bie ln
the affirmative.

MÂCLAREN, J.A., gave reasons in writing for the saine cou-
elualon, in which hie referred, in addition to, the cases cited b)v
(,>sLEIi, J.A., to The Queen v. Hughes, 4 Q. B. D. at p. 628; Reginia

i.Coles, 16 Cox C. C. 165; Archbold, 23rd ed., p. 1053; oc,
13tMb cd., p. 681; 1>hÎpson, 3rd ed., p. 497; Rex v. Yaldon, 17 0. L-
P. atp. 182; Dove v. Benjamin, 9 A. & E. 61 : Goslij v. c'orr,

.& .342 Reed v. Lamb, 6 H. & N. 7t57; Jaeker v. Iinter*-
natinalCabe Co., 5 L. T. 'R. 15; Webb v. Ottawa Car Co..

4). W. P. at p. 63; Mc1Lcnnan v. Gordon, 5 0. W. R. at p. 1l1;
Giia'.Brittleton, 12 Q. Bi. D. 266; Regina v. Garneau, 4 Cai.

trî. Cs.69; Regina v. Saunders, [18991 1 Q. B. 490; Tav1 or-
()a id le 0th cd., sec. 1881 (c).

M~osq, (XJ.0, and (téi.xnaow, J.A., concurred.

MLIlEDITII, .J.A., dissented, for reasons stated in wriingbig
4)f opinion that tiiere could be no Ilrecord " of the prceigs be-



RI]X v. PdJLLh'UR.

for tu nagitrae.the police court nlot being a court of record;
ta m was iiniateriai whiether there was or wvas flot an informiation

in1 the poic ,ourt proceedings, and consequentiv proof of it was
ulilte unneiicessarýy; aund aiso that in a case such'as this iii whiclî

,he erre-r could havec beeu corrected when the objection was made,
ilhe piroper course iî, to permît it to bc corrected, flot to aid in a

I>ECi'_MBtii 31sr, 1909.

TIEX v. 1>AILLIiUI.

Cr,înlLaw-.Iteinpt Io ( outit Ince.st- Eide,îci' cf f lde
cf endr ear~ ~urobruIon'~t~enen IadebyChild-

Eî*r'dence of -Indictable Offence.

Teprisoner, with his own consent, was tried before the junior
JtUdg of the (?ountv C'ourt of Carleton, uinder tlii prov isions of

J'artN XVI1. cf the (-rîiina[ Code, upon a ( arg o having at-
îeînptedinces ] ils daug]îter JToliette I>aii leci, aid was fcad

,Jictl ' i>illur w a.s betweeu ' aui 8 vears ofr eat lier
i~deiic andl,- thati of Bessie Areiiaisky, a child of i' wasreeied

tiionglu o>t ,il giye o atti, the irndJllilIge being cf pinon tt
tue(' weor4c oî~~ese f suifflict înc!gneto utf Aercp

tie - cftwr cv1denic, and iiuestood the duty cf q)eainlg 1hue

fi w ~ obcd on behiaif cf tlu priscier thiat their eiec
w-a ne crrcoraed iii 1 Infai ai teo flu extenrituie bv

thtlia, natllnenîs gvrinisadsiobut; ie ieredJudews

cf ~ ~ ~ ~ frn thhctrrepinin

nuth cma iigd, ]t bing objecwdi1)' one plialf cf the prisoner Tad

mc~~po whc fli tiard iltoloa kie

hiefnic îg qe-ioîsfoi- the opiioni cf the Cor cýlA'f Appeal:
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1.ai, id lu 'drîiru d Joliette Wil leur ani Iie,'sie Arthanskx,ý
nl gîxei rî puai ua1l, aidmniiable?

?. Vaîs sincît r'>adance rurruburated iia aîiv otiir nmaterial e>i-
j> 'ia> q

3. MVis U the auilÂia or cateeut mtade byv 1,uJolte Pail cu r ta>

1.1)ovs i lit' anticithient oir furia charge d1i'.r1-t- aia îni <îa

LA 1ESà Ild M 1,uîi''î J J.A.

fiurîln luîiaitrsoni, foir the pioir

J. R?. C'artwrighît, I..,anidi E. 1Bailk.>' for the .'ro''ii.

uas('.,J.O.: L 1 At flt iail >ifl'i, iuîa aqapeaard i

I 'l tu i ic tap nîî Hal al dtht' letarîed Jud tgait etw a >uo ii t 1>11oidi

-- tia Jtdlt'tî 1>lblir dti lit fîîll iutieaiîC iît' y saîîîi ;l

Oatlî, anîd liessie Artiîaîsky> wais tof fu tî yer >aîrs ta> bt' tirrn,[
rapable of duiîg su, anîd tAt Ouinuti J lige liav~iîag siitîsieliîît If
t lut i n A"wit rWIS l'e t i ' ai>sswult I w i "'na seir awl s t-f~un Ili

tf tie (iaîîada ideîir Art, Cle er sîtils tif '>l je arr lPpli
îbelui ail eiîîaliinal fî'ardîg sr ) lare>iti c Uaîsjî

Z.Nta dJoîbt, hi eidnc of Julirit I>ailleur \ý;aS inis>îî
rs)us ait v'inaill', wtl alla uai of lliriarid li'rî1iiiiîîî bill, in

Sielii mmui'l pant i ala, rs i s I)i teag îatselt l t iel(- sîl
m'ent 111>51 ail î aloit ral lt' thla girl J ol ette, (o cmo Up t, Iiiiîî,
lienru ie ai lame lu gît, oaf Ian' lia' g til tîîa y gt)l1 and reiaîiaîcd
for oîit' a ai, aiat oaf latr tuîîîilg baek witi lier ritli n diitu-
moren anîd slîwiaig sigls o f agitaîona, tiiere waîs nao subaîat la î-

i raid 1( t jil bt'.1 ruî I l t ari. 'l'larîî flîrre w ais oftIl e ' idre as 1t>
tue -ond itioui i fla rur elthIu iiL ad îîl rsuli an îd l> a atcu'içt e.' vr

lie'îc ruîîi wlajrlî tuai> l fo support the uîa gu sue Iîîl
aigai 1 i t lae p 'j)ir i l lier e\ >îotaice ait t i e trial1.

'Flat ]aw% < lors li(iilai rt' tai ' ' paart o>f i i r>jtîae siall
licanalartbto 'ly t iliait t Iaaîas:t bu>o rbtaiu by oît

aiiar îailuiail t"> iilenc: e(se. Il ( (2) .Andtliait rtu t apa
ini iais rir

;. l'T'. lt'atil .1 ntge, Ila, douhit. 1111.pt't th saiteaîaeîi s îaîdî
bx' llielaiad lba'îaataîî' olut aa n ii lac rase, liegîîiiîig U>li tueo
quîeetîon, " Yliî'i11t liIiti girl tailP out tuf tue lionse Ulmo JSpo
iR, ytn or sur, 1,1" 'Plie [uesiuiis lie deposedti ia ai>in-, put u,
ier wcre mul ais uddtiî prtpt'rIy le adltresa-et tu liter byIninih , lia>_
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cg etgard to fine fact thai the cic iuioher Ijaî ini a Ineurew
pA "I ber in his eha rgeu inng lier ;d,,len The qiies ins M 2re

natriral quei. ol] I kel to be put uiiîdu thle uirmuQ nns b 'v a
hirsîi iii carge, atin] tîlul-eu 11 validI îeasmn for sipoigthat

Cw ainwers w rue îot malle freelv or vol uni ari ,v.
1. I il th quîest ion arises file quoîstion, wlIeur ieî attenhlt iii

nn iîI ince-t is an il ilîluale ltîîeimiler tire ~ n ua îe
]>,v 'ou. Il! ''f the C ode, (e\ery cure ixho eoiîIulIt, ines't lis

thein--v î1lfiui i" guiy of ut n indietablu eîe atftti îd iiimlablo Io 14
Iltara' inpiilonîe Ail attenipi ti comiîitt Ille otluiuîe Vsn

dinstteofrnt"~îea enliaiiîiîralv iii lire Colle. Buit 1) v
e'.50it i, -lolreîl ilit P\uxe n e is gîuil i of nu ïui îîeahle

-11olli aiuuî luîe àu 7 yerv iquîi înient whloaîeîp~ iii anx
cle net tlimeinlîefre pioxIilI fori o ninil anx in'lieable

-riepn for wîiii the îîuîiliîiîî is inpi"îîuiîî for M e or for
i 1 1)]r, o fo'r ally lonu.r hem, A~ils sun .5; 1 niîae liroiun for

tue- ea-( uýf ;?i aItfemplî lu tviuil auilitllofeefr wliil
the on"' p terwn of imilini'.oiiit àisl-'~ lluui I SV"r. Wlier w

e~preu, pox ii- mallune byx lîuw for thue liiiillillu f slI ai.
leulî. uul poxid- tenu of iîiprisolîiltio purt1, ou lfIe

coiuîtifcili(le otTeudomon ini addïSni ao tue (an- mwlîeri a1
Srial for an iIdlta le oenetl aiIle ii\. bu fourigtu
cd au att'iupî, in"îd Yf 'u 2 ti o< v lie tuilTenue iuf.

is it olliil, todoît lat; 1111der "eel. i70lioth tlle Muale andl
fi,-iiill withuin ii îliulituîl doges uiiglt bu îîreentea~d for

<Lt teuuptinig i,, (-iul ii et 'e thle i îitetéin wa plain, but
Thp ile i h ai t whe Mi nîtaed?''iuwliv lot olne of flue Parties

,în alTenu (liwd du all tluîît I e ii lui h owe îowi il" lits onilittal,

11n Ibis case di.e pni"ollor milut hae beeti 1iruisectîfo for anl
aittetnptl to lhave earal kuow ge luit is tliere anui rion for

-ailhit earnial ktuooiuge oî lot have eeuuuuplecd( li b offenci'

Tbev mi~ns tudfle ileioni . ibe1 ebild xvas a Party' l io
intbu ibla onh b( ruion liis restrautît and froîn fe;ur

iii di*e". If tol hure i Ildbe ieuup suuct lc euîse ;1s regard"
lier Nvoild( bux e fihtii wýîiin flicle u î hepoio0fse 0 i

thue (1ode.
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Thle prisoner having done what hie eould to commnit the olTenre
of încest, sec. 570 applies to bis case, and hie was open toLü it
ment under it.

Conviction afririied.

31AÇLAIWN, L.A., was of the' sanie opinion, for rea.ons«ate
in writing. Hle eiled Ilex v. Daim, 12 0. L R. 227;:Prkr~
P>arker, 32 C. P". 113; Green v. Moleod, 23 A. R. 676: C'ole v. Cmn-
ning, 2 Q. B. D). 611 - Rex v. Osborne, I11905] 1 K. B. at p. 56
Rex v. Kiddle, 19 ('ox f'. C. 77; ' , egina v. Cheeseman. L. &C
140; Rlegina v. Fagleton, 5 Cox C. C'. 559; Rlegina v. ('onn llv.
25 U3. C. R. 317; Rex v. Fletcher, 10 Cox C. C'. 248; Fex V.
Vaughan.' 4 Burr. 2494 ; Ex v. 1'Iiopton, 2 Lord Ravin. 13,77;
Wade v. Broughton, 2 e.& 'B. 172.

O8ILER, LAarrîvcd nt the saie conclusion. foi-esn~1
lio stated iii writing.

(1 xnnow,. J.A., eoncurre1.

MERnuril.A., dissenting, was of opinion that, inder e.
204 or the Crîiinal Code, the concurrence of bothi pronsý in
Ille wogis a ne(essa:rv pairt of the crime-. tiiere cainot he, thle

stuoycrime of incest where rape bias been atteinpted. ai),
the crimie of which the actised hiad, upon the evidlence, hcen founld

guî!tv was o an atteunpt to commit rape.

DECEMBER 31ST, 1909,

REX v. ELLIS.

Crimn al Law- VagrancI-Criminal ('ode, sec, 238 ()-a n
-B ettrng,

Case stated by one of the police m isresfor h iyo

TrJondîto. 
h iyo

The defendant was chiarged with vagrancy. He pleadled "not
guilty," but rounsel on his behaif admitt.-d that lic tooký personal
bets on horse races with difTerent indîiduals in bb tree or
Toronto, baving no fixed place for taking the bots or p ivin h
that the defendant made lis living for the most part threv. hiax-
ing ln other business; that hie took these bets with îndividuiais
in bis own behaif, and, if he lost, hie himself paid. The 1MagIstrate
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~ojî, 1 it'!. buit rrc~dthe que.ieîîo wlîetler. upon the adîissins,

vile dfundmat roîld be eonvictcd a, a Yagrant under sec. 238

1 ) of tho t'insai (oe: " ENery oiw i- a loose, idie or disorderly

luerwn or \ agrant w h,-- . . . (1) having nu peaceale pro-

fe-Sn or callng te mnaintain lîiniseif bxy, for' the inost part snp!'"rts

hnueut~ liv garing or clrin-l or liv the avaiNs of prostitution.-

Thew case w aâ heard liv Mess, ('..l .0.si£n , Annow M xc-

LAREN, ami MEUErnTiI, JIJ.A.

T1. ('. Bobinette, K(',for the defeidaxit.

E. Bay ly, ]OC', for the ('rown.

IMEEDI1LJ.A. : '1lie roux ictîoli ranuit le sumained. 't' i c

charge againct the aeecused i'as vagraney, ini -îîîx ng no pelacunblo

pr-ofcssin t'i rail 1 ;1Jng te niaintain liinise] f liv, but, Aor tlit, mofst

part, suporHdg "hielf liv gain ing . .S

The eovc ieî basud untiely upon the adréiiisî oF the

nccused, tlîat Wi nlade lis lixing for the niot part, bp ttng on

huo. rame. 'I'iere wuun sort cf adiiuissioii, oride- e of

Ganuriiig and betingu (ou ll(iese races' are,( ifferuit luiî' aîîd

the Son.iîrlcteu îiiî tuîder the 'n miai Coen m- iakcd

as ec.?;aîîd -21: -C" thle oeS aimii caai' mami., i l0

4otlwr aguin4lidin, inin, ueîîannuir dc1al Wt w li il, t1iu: atud lH ,f

the pas\ siens of the ('riiiîil Code,ý îeuig tur Séiujst "Omut

the inttion cf l'an liaiiînt if- steer ol:î f iiainug ni-re t ii
a elie: mee sec. '-4~cptiul

liax iiig regard lute i language eiixpl0.ý,d imii fic etioi'eft

Acm te wlîicl 1 lhave uefcrrd, as Wel a- te se% cs. il smi i lait

toni Mrhat, if it iîad been imteui te îI"ko suel tomeg' v- t10
aeesnd adîtted lie liad donc a urmwile sucia lie was acc-d ý'f,

t1ic11w ac nr i' if ie ('iinial ('din the part fr-u wYhirî

1 %aV qui9ed Wood have, ài tonifourlui te otilier sectinci 1 lîax

rofeîrred if) x cn( lial addcd te :1 ila l i rds "ý' orlef ii f u

Woud -gammie-. If huis were nut se, tîier woisd liaxe bCon :

eat we ef idurgy ini barking up the wreing trer incosurit rae

asn Saunders v. The Kg,38 S. C. Rl. 3S2.
1 miold answeî' tlu quesin in tMe neguitive aiid d i r-ct t aliatte

wcused 4i diseliarged.

(>'î.îuc X& a greed, for reasois to lie sfatud ini writiîîg.

Mo-s, G'. (i,(ARRtOW andî. )1At'LAIE".',' ,J .\., uîlso couru rred.
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1)ECEMIIEII;ýI 3lST, 190>9.

1E LAKE ONAI AIAINCO.

liA VIS'S CASE.

1[lT('IIX ON' CASIE.

('oîïîpanqi!-11'iiidinig-ip -('on ibut.ory S ;'< Alnli<nt
1,i'qýht to Iiepudi<le-iVoling on Ire I)rcr i!îf<'s
(Clice.

- ppeah~ l iv >x D ivi a id I llItCli in"ý)n froîîî1 tle Order Or IE : Z L
. 18 O. J, P. 354,

'îlli appeIals werie lieard bv NI y . OOSLERAB~~,M .
1,AM-,\, and M EMEDIT11, ,JJ.A.

F. J. Diiînlirfort )avi,.
1. F". IIlliiuutli, K.'., foir Tilutelîiison.
M. C'. ('aincron, for the Iliqidator'.
J1. 11. Moss, K.('., for >lhareholkiers.

â1'FREDrru, J.A,:Tle appellant D)avis applid, in writing,for 130 -liai-es at lie price of $1,300. 'lle Nvhole testit-nony-to
which credit lias been given and whieh is flot now questioned-
niakes it very plain that the fiill price of thiat wliich this appullant
\vas to get was $1 ',300.

Itedor allottingy to hit any such shares, ili diretcors of the
ù0njiaiy ai lotted 130 shares, the prie of wi eh was $1 3,ou. The
nijomeat lie bcame mware of that fact, lie stopped the clîeqie lie bail
egfiven for thw $l,3Oçt-0iî full arount of the puirchase money;
and Infse to hve aîvligmore to do with the inatter.

In t1 lie iaaîtii hobalgiveni a proxy to vote upon the shares
wlich hoe had appiied for; and thiat proxy was acted uipon; but
there was ic sort cf aeceptauice of lthe stock aetually allotted,
nir an.v sort of intention tc aeeept it ; insteaâ, there wvas the
protupltest rejeet ion of t1we sliares which were allotted.

1it tiie.se eiieuinstanees, il would bie extraordinar 'v if thei appel-
laîît were in law lhable for the $l3,000-liable o pa 'y f or seine-
tlîig lie neyver applied for, never boughit, nor ever aeeepted.

it îs not a case of buying the ordinary stock ol the( coinpany
under somfe mistake cf ]aw, or cf fact, on the part or the pur-
chaser, as to lthe lega effect of beeoiig sueli a pureýliaseri.
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1 kîîuw of noi uiiffvrcîîvv mu pirinumpivivie a sale of personai

Orprt f t lis character andi iliat of any uthlir. Trlcr iinnst be
au actuai sale; if one bargai n for onev tiiîîg lmt eannot lie ci-

pu'ied. tu a'výpî auut ber.

I n this, eau the appei u lt apoied fur one Mh b nmd wftS ofivvd

ce,( ttiii tie sfueL w b tii lie was tu get flot t lit wiili val a-
Sotted Cw;i ini nu '4115e ati auceptance (df thai whh uw'a ofeet in

liwi of thai wltidi was souglît ; or could it hîave any legail i4tect,

Ex p.Scnécs 10 (b. 1). 98, is ait aji mîîiîîiî i the viiîîraryv
îîedini tliat iie Ît \vais liild huit t ive ac flu liuliilitv vntter

ýiibe oiginaIl euhîî av. but i t Wa iwlS 1utlit SuAcqiielt iunduct
exidned a sutlisop ili; t eut ti takie thle diock as il lot ted.
I wollt alluw tht- aiwal.
Iln i Iit<ii isn cet 14 uivtn be nou i jailii if Um live ue 0

n Daivis'. t îs. )vi uîiîîi and niiîst ' eveîîtîali bave iiad die
îlîiîe rvtîîred tu ENîî if it lîmd livvi îietilly jmud over ho, wnid

iuiiea invuî i.l ivvo th pu liv ti t aîiv i nterventio n liv
Iteliil"Il caltiud no Itu-- or inljur Iot te liv etuili.

3[Omv, (X.0 ., OSLERî, (;Auml andiu MACAE Jei AAî~.11 , iocuî
rvd ; 3uIA1ismen. J.A.. diiiing reasuii- iii w ritinlg.

I )îC i;NMER 31:,T, 1909i.

'IIPMACIK v. UIIANI TII.'lJN M. W. C0O.

(if I"loî-sr'n or.îuens(uipensulionî.< uiîu/
Jh'feetýi1 ', "y/ýteni, - - LiîblÎy "f ( îinnon le .. u Iîin s of
.Juri- LEildeuîce--A1lui of (win0pensaonuî.

Appaîl by thle pi iiti t îiiiu its--ii>pemil lv iy tie tleft-utl ats from
tuel pudgînt-ît tif M1niîl:P1TII, '.3. 1. m frriai w itlî a jtîry.

rîTA jVminUit, amlinicrî-îix ouf th e b Prmtt < lir deevawlt
budband miîedl for daiiigc on accoxîit of hoi duatt ini a M Mlio

'Iiî jury fîuind tiiat Uis daui w-a Cc- li %u vîgiigeue of
tWO o tPr Iifeidas ;ei-vantsz, Glien. a îiip-rîîtoienent aIni

Viiguiro, a udateantdassv tuedîîuc( i 85 ut
vitilltui at~.andi id $3.301) tîinur the Wt>rkîiîin*4 îileî~itîi
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for Injuries Act, 'l'lie trial Judge hld thiat tiiere could be no'
recovery at comnion law, and gave judgmnt for the $3,300.

Trhe plaintiff appealed to increase the amont to $8,250; the
defendants, wio lied admitted their liability under the Act and
lîad paid $3,096 into Court, cross-appealed to have dlie judgriueit
redueed to tiat sum.

The deceased was engine-driver on a train wliieh, shortly itftr
]eaving Brantford station, collided withi a pilot engine w1iichi liadl
gone out from the Branitford yard a short tinie before to help up
a heavy grade anotiier train lcaving Brantford on the TîIsonbuirg
brandi of the defendants' railway. By the coînpany's m]es, this
pilot englue was under the direction of Maguire, tie '.ard forelian
et Brantford, and it was adinittedly owi-ng to lus niegleet l ilw
ing the train on whichi the deceascd %vas the engluie-diveroi fo go
out before the pilot englune refurned, that the acceident happenedl.

lut answcr to questions subunîtted to tbern, flic jur-Y foiind( thiat
the systern ini use on the defendants' railway lin respect to thje
pilot engine was not a reasoniably .safe and adequate one, bult Wvas
dlefeefive anfi c>poscd their cinployccs to necsrvdgrand
tliat flic pilot engine, wlien awav' fronit ei Bi-an'tlord yard,. sioid
]lave been untler flie cout roi of tlîc train despatelher at r.)loo,
and nof under Magnire, the vard forenian. They forther fouind
thaf fie adoption and use of th)is defective system was dlue to thet

negigeceof the defendents' supcrintendent, Cien, aud, thieir
yarnusfrMaguire, and that the accident would flot lave Liap-
peidbut for the above defeet in the systexu: ;elso theat thedend

ents' reilway wes mnaged and flic rulca for'its operatîion tuade by
eomlpetent officiais; and1 that the, deceased did nof voluntarily
undertake the risk in'i oh cd in doing, bis work1 undi(er tie rules lu
question.

Tie appeal and enross-;ppoal w cre hîcard by ),oss., C.J.ft,OLIt
(iAR11OW, MALAIEN, and MEIIEDITI[, .TJ.A *

(t. C'. Gibbons, K.C., and G, S. Gibbons, for the plainif.
D>. Il. M athK.C., and Frank MfeCartli3, for flcwdfn

a i.

M w.&ws,~JA. . Tf being aduiittedx fliat tuei, acci-
tient could iîot have occurred but for the negligence of Maguire,tlue queêstionl arises, were the jury justified, on thec evidence lu filue
case, or witbiit evidence, in looking for and attributing it as weli
to a iorlier mo i a mlore remiofe cause? [f Magulire ]îad oee
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the rideý. ile ae rdent wouid not and couid flot have bappenied.

We-re the *îurx entitlQ( te speeulate andi say thai it xvas inegligerîreý

4,1 ilie Prarit of t he defendants not to bave adopted at Branîftrrd

the rraet ire of handiing the pilot engine in use at London,

'Ihei operation of a railwev is sonietlingi that rquitres the iib-

est dere f skill and e-xperienoe, and 1 aie of opno that an

oriayjurly is flot eînpeteiit to ps 01n sulei a eeittphîeated sub-

je( t w\ ithet tho best of skilledl evidence. ilere they purport

te sýeie it not oniii' witiicrit evirlenee but iii the teenu of ail t

skedvidence givon....

1 ain of opifloiri that the î'erdiet cf tho urv a.- to w bat wtis

calied the vstin is not onlY net siupportor bY aonv ex idiwe. but

is directIy cntrar v te tire eiv conipetent ex îdenee befere theini,

and that their answCis <rIl tinis point caenct stand. T17 n11Y nii d

the case for te defence is inurh itenertan La.ppagfe v. ('ana-

dian Paerfte P1. W. Co-, 13 0. W. Rl. 118, or McI)onaid v. rendff

Trunk R~. W. Coe., i .1 0. W. R1. 303....

[(aail Wooeien 'Miii-. v. TIrei n 3,' S. C. R. 4î4 i. ristin-

T erýîcier titis ex on a si venger e. for' tue defecee tlian

JcsnV. G~randi Trimnk P. W. (Ie., ? 0. il, P.8. 3'? 9. C. R1.

On tlie whie.( I an] of opitlin that ilteie is nrtting iii thlis

Mas te nîke flite defenr1ants lialae ati îîncîî aw; but tlit the

pine iipie ennneîated in Wilson v. Mferr. 1 IT. L e 328. applios,

an( ilit ecoti,ýqinntiy the piaiîttiff's appeal should hop disini sod1

AS te thte riefentitnts' ei'css-appoai. I -t ittk iheir cx iIln i i rt

sufcetot justify u s in roversing the riecisirin cf the trial'lric

oet f the reductions ini the wages of theose In the i ikot vontpioy-

nint witiî te piaintiff. for sielness, liolirlavs. linoes. atnd glnspen-

se.aront 1roperiy ineiuded( ii lte cooîpnrisrrn. Tiiete is evi-

deÏet justif 'v tlie finding cf tuie jury iîpon titis peint. anri the

eross-ppeais! tiri ho di Snt i.sscrl.

VEtflri T.A., errixofi at tlic saine rrîisen.fer reil'ons

)fo, ('I..0., OsiEit, and Gi nnow, .TJ... coeiirredr.
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ti b y R i/ a l i P a r kj I > îa<'i' l Pr r n ' A cfla r

set~e. >-~'u/)îr~çaj ly Hoard.

lRilwilv and M unicipîal J3oàrd, mnade rlpnrftic aîpi icat ion o)f Ire
Bo11ard0 of '1rade, i-eqIiiri r- tire rai iwav eanrparr tagc) p a ) (,ont

arre arr their cairs for <ait\eylrrg prissengers for, ;ns' listance't
flot maore flt Ii 3 mri le>s oirth of Bridge si reet i n tire cdv- ôf N
gra -lFails.

Tl'ie ailg1lteal wnrs ireard bvM) s V JO., 0 Rur,G no,3
LAEUEN, alnd MEURDIT11,rr.JJ

W. Nesýbitt, X.C.. and M.%f Lockirart Cardoni, for the appellants.
F. W. Griffitîrs, for tire respanrients.

Mr~a~r>rT. A.:-'riis cagse iras heen treated l as anc alfectili'-
Irle ~nidiiarof tire Orntarrio ia ilwn 'v a nd Muniicipal Boalrdl:li
T mrn 1) v nu irreans suîre finat it is a case of flirnt flarc irnht de(-
pen~d$ Irporil wiretirer tire Board qa lilred jurîsdïetion by'rie~strurritroni or arr c'1ar en rrt con ferrirrg ,Iurisdictiarî lpon them,.

or* ;rieviirco~rrc r enactient in a mratter witltÎn thieir
~iri'dctjrras~iroe i;tirere is a riglit of appeai to titis Court
trîar aîy rwtio a iW, wiele ffecting juriediction or not,if i, qifet( îirrrnrîterii wlretire tire questions involved affect, or tio

-Pot affectl jrrrisd(iction.
'l'ie qietosinvuived prsno grcîrt dîfficr.it;*v. Tire main,

firre is wirelirrsi-ec 5 af sc.» 170 of fire preserrt Orntario Pail-
ta Act arjpies to tire appellants. That srrb-secl ion provides thiat

tire section shall not appi 'v to a eompany whose tariff for pas-
song~er rares is subjeet ta tire approvai of anv Commîssronerg in

wlrai are vested anv înr rk or lanrds owneil hy tire Crown for the
uise of tlic prublie or tire l>r'rxne oc f Oritaria. Tlnder an are

rirent irad(e Iretwccri ýlie appeilants and tlie CommissionersiÎ orQlireýi Victoria Niagara Falls Park-Coinnissionerq within the
nrerrrrg of -snb-qec. 5 - tire rrppeliants' tariff forpasne

ivais rmade "stubjet la tire approvai, of tire Commissioners," and
finat, agreenment was b ' legisiative, enactment approved, ratified,
eorrt'rnrcd, and dciared to be m'aiid atnd binding on trre parties
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titu tiîugli reall\ I do ]lot quite see iîûîv it îîIlcs allY di IYer-

tne lor Sse'c. 5i dîte ilot requi re il iat the approvl a l l mi îder

aiiv ýi;tatulc or tat-unerdpower.
.Su fir I lle Laî(e -(0111- P) Ilie to bie a pl ain une the case is piainih

onu wilthîin the vtery m-ords of the' sub-secî ion. But it is said tha t

1,Y flwue n;auient coiraùii ng tlle agreemewnt iliw prov isions~ of tihe

IJuîarî Ia 1 iîv Act were c. w tii Soule except loîNiî made part of

ltIlal et'n ni, incdudixî Il t sIlectio0]i pruîii iuîig tiat nu0 tul'S I silid
beic edorîkeiuni il apqîrox d liv IleIIuenn u riio n1

cuUfluil, ami publl'i ihed as i iwrein 1)roideditct andtila uis so; but

suIyI(ý it îs a non suquita r thaï; the approvai of the t omiiîioners,
isJ tns rqiie Tiiere is no diffluîîiiv iii giviig fui i cifet

to al] the provisimofi i tihe emfiutinet aicis weii as tie aigrcelfl.
Thlarlil is Sol)jecit til li pprovl of Ille Com Iîiîis-iooîcî'-, parties

tu dt-e àcrreenent, in tie ioierests w hidli thiev speeiaii rpeyn
but it is aiso subjeet to ]iiglier iipprova iii iilii' inri1iss ('l' the
publie generaliy. 'I'iere is notim eNt rao rd inîary or icnîtci

in tuaii, and it is a course wiiicii seemis fo have been in dit, pa-t
Iliwe i(, parties ta the agîceeeiint mîust firs.t act, and iieii

the hîg iMer l powr Mii t s1pev i se.

scuiol 1 ils îot appiciable, but, mnder sec. 16(9, besides ap-
pr-ovai by thle ('01h1iîîîîieolier-. iprovai, by the Bonni, now inkîil.t
flic pinc of, tue Licuteiiant-Gove\ r110r iii cuuhl i. ret 1uired.

I oî! ali ow Illie lipivali luit the cnse, iiaving regard tu ni i
that basý oecurre in la t, Is îlot one for costs.

Mo C .-. .. , receied flie sanrie concluîsion - rensolis tu begi crel

()Lun, [ZXIlt(>W, and MNtct 3IN .1 .. A ., ais0 Oliu r

A~sesr 7?ït an Tax.es-Kxenî p/ioi of I"cois3!nc;a y-

A,41 -- Ifni u s j1,Dcltralorq mqt î!R acyL1. ;îî

Io Couri of e'su.

Apel bv the dlefendauný mnid cross-nppenl 1) thie pIaintif

fromi tlle juin)'ent of )M mV uoN- 'J.. it flic triai,' ii Ille nîtiiro
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of a iiiandamnu ordering the defeiidants tlie Croainof the
(it.v of Stratford to assess and levx' f roi the otiwer defendants
(the George MeLagan Furniture Co. and the Whyte 1'aci;ng Co.)
proper school rates for the present and suceeeding years, notwith1-
standing a by-law of the city corporation exempting these co-dc.
fendants froni taxation for a terni of 2*0 years liot e t expired.
The plaintiff was a ratepayer of the city, suing on behaif of him-
self and ail other ratepayers.

On the 10tIh April, 1900, a by-iaw was subrnitted to the voie
of the electors to enable the city to guarantee the payment of a
loan of $30,000 to be obtained by the defendant companies ini
connection with agreements to be entered into between the com-
pallies and the eity for the erection of factories. The bv-law pro-
vided that, in the event of agreements satisfaetory to the couneil
being entered into, the lands whereon the factories shouTld be
erected should be exempt f rom taxation for the period of 20
years next succeeding the giving of the guaran tee. The bv-Iaw was
carnied by more than the requisite majority, and by an Act of tlie
Legisiature, assented to on the 3otlî April, 1900, it was provided
tliat the city should have power to pass the by-law which had heen
so assented to, and, subjeet to file passing thereof, the by-law was
confirmed and deelared to be legal and binding, upon the eitv.
'llie couneil passed the by-law on the 7th May, 1900, and thiereafter
entered into agreements, in expressed pursuance of the Act, by
whichl the companies "are to be given exemption froin taxation
for the lands and premises described and the buildings, plant, and
iachilery thereon, for the tenta of 20 years from the lst January
next ensuing the date heneof. 1>novided always such exemption
from taxation shal nlot be deeîned to 'authonise exemption from
taxation for sehool purposes f rom and aften the amendment of
said by-law 852 upon nequest of the company .. 1

rThe proviso n'as flot in the form of agreement set forth in the
schedule to the Act.

NL\o amendment of the by-law was required, but froîn the execui-
tion of the agreement to the time of the action, under the assumed
atilhority of the by-law and agreement, school taxes were not in-
posed or levied upon the companies.

MAC lvAI10o, T1., made a nnandatory onder in respect of the
present and fatune years, but refused relief as to past years.

The appeals and cross-appeals were heard by Moss, C.J.O..,
(hLER, GA]TIOx, MIACLARrN, and MEREDITH, JJ.A.



G. G. MePherson, K.C., for the defeîidant conipanies.

IR. S. Rlobertson, for the defendant city corporation.

T. J. W. O'Connor and J1. C. 'Makins, foir the plaiii if.

G-Aj1nQ'W, J .said tiat thin îattcr was p irel onie of construc-

tion. And the words to bo construed werc " the .aid conipanies

are to be given exemption fromn taxation." And tlîe question îs,

dIo theseý( words incluile exemption froîîî scliool taxes, as wvell as
fromi the ordinary municipal taxation....

LReference to City of Winnipeg v. Canadian P>acific IL. W. Co.,
12 Maii. L~. R. 581 : Canadian Pacifie R1. W. (Co. v. Citv of Winni-

peg 30S.C. l. 558; and distinction pointed out.1

]in view of the express prohibition against exemption froîn
school taxes contained iin 55 Viet. eh. 412, sec. 366, a prohtibition
containied in ail subsequ"nt statts, it iof iilnr imnportaince

to eome to a definite conclusion as to wliat tic law was prior
to the date of that enactient. And irideed its only importance
is toý assist, if it will, Iiowever slighitly, to a proper nnderstanding
of whait il was that the legisature prohably intended to sanction
whenvi it validated the agreints, etc., in question. The longest
terni for- which exemption could have been granted was, under
our statutes, 10 years. The consent of the legislature was, there-
fore,.eesr te extend tliîs terni to the 20 years agreed tipon be-
tween thie parties. If tue saine language hiad heen tnsed in a bv-law
witin HIe competelîce of the council, i.e., for a terni of 10 years,
it iust hav~e nîcant "exclusive of schiool taxes." And in a by-law
for a terni of 20 vears, whichi the statute lias validated, il must, in

iny opinion, receive the saie construction, unless we can clearly
gather an intention on the part of the legislature , not merely to

allow the extended terni, but also a withdrawal of the express statu-
tory prohibition against exempting front sehool taxes, whichi, if

)lot always, the law, as, în my opinion, it ivas, bias been at least the
declarcd legislativt' policy ever since 1892' ami of any such in-
tention I arn unable to see a partîici.... .

But, whule tliins agreeing with MacMahon, J1., upon the niail

contention, I incline to think bliat the proper ineasure of relief
is, under ail t1e cireunistances, a declaration applicable to the

future only....:i
It was conteiided before uis that the plaîntiff's proper remedy

wxas by an app>eal to the Court of Revîsion. Sucli an appeal rnighit>
no doubt, have been taken by himt or by any otlier ratepaver.

But that, I think, was not ]lis~ only remedy. Hle had also, I thi nk,

a righit as a ratepayer te obtain a declaration ini the oi'dinary

PR[NGLE r. C17T OF STRAITORD.
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irt, -oeil as lie 4zeek, ii t Iiee actions, ofi the truc iiaxing
anud coi 'nretion of thle sce cral doeuciitsd unîler whicli the ewemp-
tions in quiestion are claîimed.

Witii thle variations as ta thle iiiaidaiis wlîicl 1 hiavé~~~
gest9d fli appeais imIon! otlîcrwîsc, in n oli aiîii, bediîisc.

M ois.s, (L'.0,I aniMd iIIX J.. conetirrcul.

OmmL..A., Sor rcasoiîs stated iniv it iîg, agrccd with Miu.
judgmeint o)f M auian, J., aw regards the caîistinciloti of th
bv-law. I le rcord tS Maîxwell oit Statîîttes, Pii d., p). 1ý2 - ('raies
on Statîite La, Pli cd. (1 Ir&dcat e, pp. 17%;-111M ot v. Lumitia
20 Bcav. 27; (,atîtdiati Paci lic R. WV. CUn c. City of IWnnipe, >o

,S, C. Il. 558; Ilegina ex rel. Hlarding v. Bennopt e7 0. !R.
314, 318.

Witlî respect ta th liccattention as ta flic rciedy by îppeai t>e
the Caîirt of Jiexisioti, lie said:

il ax ihg regarid ta socs. 57, 62, anîd 01 oifli ssesstctA
rel atlng t o flie (Sui rt ai ?cîuî aund as~ di Iq and Roi right wf
ii unitipal i et mor. ta eOtiliJlaino the flic wn iîg fî i aisloti ai aiî
person frotin thie wmses.iienf ro aid tîe piaced lite prax idod fui:
the trial (of complaiuts, I tiiinl\ t li. iU I liîl heet t rvi g tlîl cas
alone, 1 should liav c icd fliat the ltai tti f Nw'ISait im ta or a
tîte sîtniiîry tceth Iof pnîîedure proxidlcî fat, lj tie Acfd ar:
clongi v. Browni, [ItWO] A. Y. (AU At tanîcv-4ceral ai (Mmaitio,
26 A, B?. Pl;, taiidian Taîd aîid Etiîigraiioni (o(. v. 'lomnsliip ai
Ilysart, 12 A. R. 8p,8 z( SI; tî Gmn uietit atr a (o. v .Ilip-
tati, IM 19 2 (li. 3M1; (Mllin y. lacklarî pit l (Imn [atiei 190
1 CIL :142 ; andu itLr cases lcaép' in aui actiai cailsf it am
tlie prespettlicu iiîovst relief th li ila lut t coîild ha;ve w\oîi11ld

a decltion of M le fte oatuc lai aMie Ac d law, a-
tlic ~îiini i dlas ntsc s aîî d lcvv thli rate 31y lcarndbrtbe

or a oraoi aii tliu, tire oiflic aopii tlitat, liax lig rgad1
M le disrt iatiar paw cr reposed [a flic Uoit ais ta inal inigt[elta

for nts lic pruit is aprope' case in wlî it ta tîtKi ai
Elsdetî V. liaiistcd oratiati, 11905 j 2 IL 6(33, plu: Avest
I fant Camtaii . Slarp. 11907]1 K B.t 415. Oit fli uhlp.
titaiglî lîy dollits lir itt ntIil l i. Iwxiii ttdissetît f-oni 111;1f
resaIt an. oni fli sco ad eoilveimclc mit Il evmeîfs it is pelsînv.
anîd flic plainitif toli a iuttiipal electr is irtcreteil and the toril,
of exciipto lait ii not expire for scvcnîi '<cars.

31VAnTITiîi, T A., lissentîtig tvas in fmit ur of mliawing the
defeidndait tippeais andi dismissing flic actions.
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The cîlur of the Court was that the judgînent of MAcMlioS;,
J., should be varicd by dcclaring that tlue defendants were niot

exuîa,-pt rront school taxes, and by striking out the direction for
a itnaîn. Plintîiff to hîave costs of flie actions up 10 and

inig flic trial. Cross-appeals disrnissed. No costs of the
appeals or cross-appeals.

WEBB v. BOX.

Ajppal fo ('omi of Appeul Order of I)iisioil Cour-Leave la
* ipp<ul- mota Jnolîd Qestonof Lau Jillegal Di,,dre.s

-Pama qe.s -Double lthe Value of the Goods.

Motion iiy flic dcfendaiîts for leave bo appeal to the (couit
of Appeal [roi the order of îa Di visional Court, 19 0 . L P. 5 10,

reVer'.iig iii p)aîtfi uhe îiî tof 'fl:.:'ZEL, J., nt t lie tn!.

Thup înotioiî bes îart] 1w Mo.ss, ('.1.0., Osî.ut, (1 uuîow, MAc-
1,ARIN, alld M :ID'riJJ.A.

.T. ( '. MakiltN for tlo lie lfedit its.
C. A. Masten, .(',antd W. M. Wadswortli, for the plaiiit If.

Moss, (LJ.( k: Vi n sffi'lurit ion, it lices îtot alîpciîr to ils
1t1at1flie cas one pîcsent iîg aiiv god gî'ouiîd foi, t ruating il as

exeutiolandam allowiîîg a fîirt ier appeal.
'11w aîîiolîît acf inîll v iiivolvcîl is nîcer $500, and flic qlest ioîi

of Iaw ducs ilot suenito bhe aî miai te ocf sctliiieît dlonlt to jtt-t if
pro.ýlongiîig flie piesent Itiîgation.

ileappl icationi is refused witltuh ts

M i:îw:)itrt, J.A.. agreied iii d sisisiîi flic mot iîti. aît eprs-î
thei opinilon thea> flic i iglit, umîdur 2 W. &M., sessz 1. (. S B S
(). 18ý97, 11. :,12, si*î. 18 (2» ), t) (laîinages iii double ficlue or

th god istnîned anîd solul, uvas îîniqîîîst lonable. tt, ilîtîîiî
te, chlange iii thei w ord iig cf thle statutc.

OSL.Ele, .1.A. iil5< itgreeul iii disntissiîîg the application, for rea-
sons b heb stittei ini w'iting.

C uuo and il'LAXJJ.., alîpo conucîrîred.

VOL. 1. O.W.N. ,;o. IG-E)
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I >CI:iau ;3ISi', 19()9.

ll'i! i-Construcilion-Devise--Chuirch Socielies - ý"ale of Ln'
I)evi.sed, Pursuant Io ýtatWe-Adeinpltn oraiin-sn~
of lDevise-Operat ion as Io Proceeds of SbInrpedio
oif iStatute-~Lands Unsobd al i)eabh of Te,4bator Ir.çi
P~ower of îSale-Disti-ibub ion of J>roceeds,

Appeal by C. E. Spragge, son of William Spragge. ani bv the
widow and child of ,Arthur G. 'M. Spragge, son oif William Spragge11,
J'romn the jUdgmnent Oif MERIEDITH, C.J.C.P., 13 0. W. 1?. 741, die-
termining certaini questions arisiIlg upon tlie wil of Williami
Spriigge.

The appeal xvas heard by Moss, C.J.(>, ()su A. tuuow, MC
LAREŽN, and MEREDITH, J J.A.

H. S. Osier, K.C., and Britton Osier, for the appelliants.
J. H1. Moss, K.C., and Featherston Osier, for the Svnod of

Trîonto.
F. P. Betts, for the S*ynod of Hur-on.
R1. S. Ca8sels, for three daughters oif tlie tstator.
R. C. H. (Jassels, for the executors..

Moss, C..J.O. :-Thiere is no anîiguitx or want of precision in
thue wills of Josephi Bittermau Spragge or William Spragge, so far
at ieast as the dispositions ini question are conceruied.

It is plain thiat if the Blenheimn propertv or '4lanîds " had re-
mained vested in1 specie in the trustees of the xvill of Josep>h Bitter-
inan Spragge up to the time of the death of bis daughiter Mrs. Lett,
no difliultv wouid have arisen.

If the property lied, so remained there, in the events which have
luappened. upon Mrs. Lett's death a moiety of the landn m-old
wndoubtedly have passed to and become a part of William Spragge',
estate, and his will would have taken effeet and operated thlereon
so as to carry sucli share of the property lu the manner and fur
the purposes te wbieh lie bad devoted ît.

Mr. Il. S. Osier quite frankly stated tbat lho eould toi; contend
in this Court thtat the devise inade by the testator WilliamSrgg
-was in itself open to question as void under the Statutes of



iu: srî? t;ui:.

Iý,1rtiiiaiii, andi so (wing the effeet tif the Aect of the legi,'larure
aind whaât uns floue under ins auîhariv tiere is ix) reason why die

t!lpeiions of the Bienhieiiii pr'>pertv madle by' the testator M'îl-
fi ant Spraggte shtaild nol take etteet.

The qlUt> m is>1 wlier the terins oif tht. Ac,. and the sales
inadr bh ViPtue of the autharite ta seil catîfrred ilion thei tri>-
tees illuder thle w ill uf .Josephî Bitterinan Spragge., have hiad i lie

>ýTec t of enittiîig tdunee dipmàosiis ont oif Milliaiiî S1'pragge's w-H
lIn eonstruig an Act of I>arlianient, and more esp)eeiall3, a

lirivate Act; care i1 to ho laken to see that. col whiere tlie words
eînployed conipel it, i a wider ineaning te o given to the latlguago
than is neweary te gie efFeé, ta thte >îje HI the legîsatue.
l'le m-ordsz are t>> Ye înîî-.trîe> pri ia faeio hi thieir natural aiîd
grammnaticl sena but uÂit h ref'ertnue to thie inîee atter and
th(OtCt

1 Aqutiewie t>) The Wk onl>f' Bueeugh,ý 1-5 P. 1). 86, at p. 96.1
In the St i qîieîiai lire the object and intention are very'
apparent.'lio legîsature war applied to, I(-t t>î altor. var a l i

blestrov ans' of hie trusts of the tesator's wvill, but siînplv to enable,
tue trustes w -el and( puit into ant iol he iii te foiil of m1onev-

the property whieh bx' the Act tlî eCre tli ~'rto ta e] . Iie
sole ubjeet apparently uns ta ltenefit the tenant for life, bîrs. Lett,
uho with lie liusband unas th jptiiner for. file .\t, by eîîlîaiieing
lier inconie durîig lier h fet iini, Tlii inucli nav' fairlv l1e ini-

nyrre frn the hîîeuble ai thle irect Ans as taC ht ilitntetneit
,of the proevatk tif tde sales h is eiiinenty a case unr tu- ali-
eatioii of thle prîneiple pale hy Lord ,lusùe .Jame hi tM9 Case
referred lu by' the learrned, Uliief Justire uf In re Barbier, 17 Ch.
1). 21L vi., Ola the presuîiîion in if thie mirds oif tie A t
real] adîn ido tlîat interprrtîîîin. tlmi thble egiiatu re dil îl

intend to nefr with anyý hlglî or an>- gitiîîîale pet
lions wla11er 1nCmahi ('ainpbell, P9 Gr, 1 h
î,rinciple(, was appieud hy Spragge C in a un~e of suae uf ]iînt
aluthoriFed bv a1 spuil Act oif theý legisiatureo.

It nomrs aPparet that tîtrewa i intentiOni t>' Caxiert ti
prprvfor al pros If tîtat hîad been the inteontion it moulil

liai- heun very> uasy te biave saud su. Th'le tthr lwem- lîeîî dEfiîal
intercstied i n tue pr-uPertY weref ilt petit ioniers foir or parities ta
iei ]cgib;iitioli. Tiiee is una raoil for attihhmig t, tce legWsatur>
an intntoSn ta go heiond mlin%" nA"I tsed o. Th Iemlî u :i*
Mie concldîng parti of sue. 2 repwls tée existmc id îîn greatt
intention. Indeed, il indieate a cwntrîîy- intenion And it Y
puttig no slraned etm)lstruetiou upon tue language tgI'>e ilti>

nieaning whilîîl it sceits ttliviaus il i-as intendel tn e'qîresý Cliat
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is, titat the proceeds of the sales were not to be regarded otlierwîý,e
than the lands would be if they stili remained as realty ini tlie
hands of the trustees. That is a ineaning whÎeh îuay fair]y Ixe
gatlîercd frorn the sentence as it stands.

Thiat being so, the resait Îiust bc tiat the appeal fails.

-NIFItEIT11, J.A., agreed in the resuit, for reasons stated in
writing.

(>SIER,(ho, and M~ACLAI1EN, IJJ.A., also coucurrcd.

IJEC-EMB-EIt 31ST, 1909.

IlEES SON & CO. v. ONTARIO WINI) ENGINF NI
l>UM1> CO.

Xegigeto-1"llof À8/ruchtare Erecied oit I>/aÎi/iJff< J>ruises by
Dclendn /-I su/ic eu y1oindaeion-Liab i/i/y fur Jnjury Io

indings of Trial Judge.

Appeal hy the defendants froin the judginent of LATCýill(]io,
J1., ini fax ur of the plaintiffs.

I3]aintills alleged titat they entered into a contraet wÎitli ie(
defendants for the eretioli and construction by the defemdatîts
for the plaintifs. of a 40,000 gallon sprinkler tank and structuire,
connected therewithl, to h)o iised hy the plaintiffs in couiteution witl,
their factory; that the defendanits erected a sprintkler tank upon
the prenises, and lthe plaintijls ('aused it to be partiy filledl witi,
water; tliat îw'leî 37,000 gallons of water were placed therein, thke
structure ereeted hy the defudants, under the eontract, ulmhi
supported the tank, suddenl gav way, and the tank and structurek
fell against the plaintiffs' fau(tori, and with the water ini the tank
injured and destroyed a large part of the factory and tlue gouods
therein; and the plaintiffs claîied $18,000 damuages 1,y re;i>(on
fluereof. The doIfe)iaants denicd the contract; set up the ýstatutei
of Fratids; and alleged tliat the damtage was eauscd hy the wrougfl'i
and inuproper interferenue of the plaintiffs iii iilling the tank be-
fore àt was ready.

LATCIIPonI>, J., found iii favour of the plaintiffs, and dirctedI
a referenc to ascertain the danages.

Tl'le appeal wvas houard bv MIoss, (.JT.O., Osî. imt, MA&c-
LAEEN, and MEREDîITII>~J J .A.

G. H1. Watson, K.C., and A. Qgden, for the defendants.
W. E. Mîddleton, K.C., and i, W. Mason, for the plaintiffs.
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M LUi.w iîT, P1.\ Teiiial .Judge, UpOîî evidenee abundant
1, suppot 10t ind îng bas fuoîd thai tie accident wa., eaused by-

an I iinsitfrieeît founidai ion t1iit pacris ai' it were buft upon 1' made
irondi " anid of defeti e inateri : and(. ift soq t lîre vain be nu
bdubid the icdfcidants' libi1iî I t is A îposibt' upuî the whoie
.eYimoe tu surV Ihat tliat hndlig~ wa'- îuti li o i thle eontrary,

oie eau ery taÂ 1v arrue in iî, ani. peibaps.ý as easi ly bave reached
the saune concin if i t e bld, been no mecb fi adinîg. Thli julg-

mitnt cnnai be dCismOwbd on thrat gnuuioi.
The trii Judge. al- \u wy piopei'ly 1 t link fan nd agai nst t bat

W iii'i was called ' the tb'k'iîe of euti é'bîîiax iieiigece. If Mie
mwatchiiian is. to be ju(lget as il lie bat. iii the iîîaliefl, iH the
knoWledgi. WC iiow liivQ two VPar aie l evont, and( after a iost
prot railel trial, it w anld be il Pifdnt va avoid canderinnn bïm for

mitl haiig sooner turned off! flie watei' or fakenî silos ta do so,
iîid su, fia e. nu donbl . 4avt'd saule tif the inju'y; but thte ircaîn-

;ile a f li' îitîiîieit innst 1w Iaukeil at; a vt'ry seriolis acciden t,
a great leîd id water fioth ile falleu tank. a 'inil aof the builtling

broke iln%, and thle îAI'ee euv\ered witl tht' wreî'kagt', as weIl s
muaer : a ndl. mlien sa lookei ai, i t is nul vpt'r di fb'î t ta a Irive at

;agreeit wu \jli he ti al Ji
S) tu( in regiaru ta the deh'îîeu' thait ilit' W i tr wa prt'iilf tiiely

iurcd ia thle taîî k The t;îk w as, nl ail sîilstint jai thÎiags,
tiulîshod. an]t te wîiîei wvas turîed on. ioth Ie kîîowiedgu' of the

du'cniins, andl at tie veî'y l'as; v.itiî tbeiî latit sussent after
tlîe Al8( teii'tl thei vi k lii"li.

1~sithe' -onitenitioni tuat tht- t*întî-aclf t e ]i'>ainitifTs witlî
lht, far i oilnsso'a bîî .s iilt'a. a1iîl liatd t1ue taint of it

piemtliv stopie- ile laini iin tliis aeiîî i'.iii myi noiiiti 1
fiirce. 'Fici-c iai 1 based un Ittlie #îî iI1e val d eit 'tbetwevi
thme partie- te fuis aititut, foi' th li' 'nsi riiet A tSe tower anti

i iîî w l'fell; thli forcign tarpu uîato is not in nysense a pitrty
a. A, nea <'ault pNuPOry b : andit ids cmiirat't wîilh the plaintis is
eyn rev uparii t and apar f roiî tliat upon rhih this action il;
broniglît If eaii iat un dîfluwnne fInt tiii lAnintffs have

agreed. or iiitcttd tit Arv thle fetiigii corporation thc. fruits of
tiuis lit igýai in : t ie îiav ch1ange tbi r nds; and, i f Hîey do s0.
mwbat 1~ic- is it ot' fltlceitaît

Alpeal tlionisseuh withîctt

Os(tALL J A, agrt'etl in thic resuit, for ressonis ta lie statetl ii
m riting.

Moitit, (?,J.0,ý GAnuROW aixd MVI IE ,.JA., aisîteiî're
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l)ECuEnîE 31 ST, 1909.

FRASER v. GRAND) TI-NK Rl. W. CO.

Iiuiv-oy Injn Iol and I)ealh of Person Cro&,#iing Track-Levod
IIghuay ('rossing - pen GaIlc.-Absence of llVaichman -

Xeg[iqen ce-Erlidcn ýe-Fin dingy, of Jury.

Appeal b)'v die defendants front tile judgmclleîrt 0f FAC LcN BRIDGE,
C.J.K.B., iupon the findings of a jury, ni favour of the plaintiff,
the admiriistratrix of' the estate of John Fraser, deeeased , in an
notion te reeover daniages for his death by the niegligenee of the
defendants. Joliri Fraser w-as killed b y a loeoniotive of the de-
fendants at the level erossing at the foot of Bat- street. ini the e-Itv
of Toronto, w-hen attenipting to cross on the'night 1of the -?Ili

Uav. 1907. 'Ple Jury foiiid for the plaintifT w-ilh$,ili dl maes,
an(i judgient w-ns giv en for fliat arnount.

'l'le appeal m;> ls hard 1w M1OSS, C.,J.0.., OSLER, GARNuow MAC-
a.hInda EEIU jj.IJ

W. 'Neshitt. K.C., and D). fi. McCartliv. KJ.for the <Iefendl-
ais.

P. A\r ioldi.lç. k and .1. F. (Grierson, for thle plaiut i if.

M î1uwi .1 .A 'li eSe w-as onle for the jiurvýl a11i w1ho can,
say, 11p-1 the wliole ev'îdenee, that flic ver v trutl ljis ilot beeln
reaclîed respeting tlic c-ause of tueneien Eveit if thiat were

nue t'o or this ('om-rt
Ilt w-as tuec adroit ted nhitv of tlie defendant,~ to liq\e i o, ie
gaesad al watellnianl for the p)iNte(-tioIi of îp-rzolis pa Mig ue

tlis lve erossîng. It wil, fre lint tlint gluty didl not aipply ait
îiîht drîn bc imeoftlo arw-eutue lake was not nvgbe

w-lien few- ; wvould ha;me (joeasionli pass that w-av at nlighit.
iAýsIlnuîng that to be so; navigation hall opened at the tîine: and
li flint cati now be said for the defendants ou tliis ground iýz, 1th at
tlieir offiers w-cie not aw-are of tiae fact-, wliieh is, of cor D o
excuse in law for failure to perfori a statutory obligation, or mne
i îîposed.ý ls that, iun (ilestion w-ns, hy a Bloard rlothied(. hv coinpetent
l(-gislat ion. witlî power to inmpose It.

The1 accident occîrre-d if niglit, hipon ai daniigei-ois levol cos
îng exceptionailh- da;ngerous, for eveii a level, c-rossing, bveao

of the numiil)r (>1 tr»1-k tpon it aid( the greait nuinher of trains~
passilig over t1îeiii. 'l'lie deceasedl w-as a Scotsian , but recentl v
conie 1i Canada. w-la> pi'ohably liad îîo great know-ledge of the



i~îeutei iek \îtng îili tis ci liIlt rx tuani i Great Bri ta il i, h
reamu id CI ey tri -gs andi the' lack of safegtîurds at t hei.
il t veîs p'itbècl m atItoe titn uMW t ruit, as «11l as a sui ut-
Aîtî, englue wVit a " eaboose " ttulelif'tl, ipassC< u et' the eî'osstug

ut ber ~ W eî'e inured ut lîr about the sanie' Mmne. upun thle

-cu trtstug: .,u Yf lin e'Mdtlv bv lte sanie i nstrtutent Ot 
ttViliramr'- Ilut t. Ilt does flot appear wiietbet anyix' ulthoseM

fo 'lîui' et' u ut iutpan witi uMe attuthier alt the tine, ilviii
Ituitiih ut i ii ppa tu have been strîk Il the catie in-

st rinnt were.
1,1,1i' i I t1le (iicIîeinl-tuiees tif the îuiee it eauntîît lie said itat,

reaîîîaîl tiei uilt in t Ent litint tue abee oif lit wutvbuart
xva, i. tu ai ofîs uti tbe'accuent tIitat, if tiliiti been tîtere and 1

luit
1 pefoi,nedil utti- it wou d ntut htave liappenrî<i.

Bi 0 wau vrged .. . tüatt lmie deml~e hitl ntt beeti
t t iknpo t flie cru's ng. buit a sh ort olist liute frontit I t, wliilet

nI k in uto uvanti îîm d111 ie traeks. .AU that m a, rel ied it n foîr
tilui twlite iowî~e% er ils coetitettt winh tw uv ew t hat Ct de-

t it-t aiîlti e tt rtutan wncr u rîk npou thli ermnisuug. amîi eue1

varrted ~ 1' (1r tIOltot u lae tre lie was fuauld itîd il i- a t
front u ittv seattî'rei ufttg tduruk it one of tdtitin ttisî

[taxebe anidSti' tîttv T'It a ouil lie t1ntte pî-'in
vurt111 fî -tie ittisi.- anti iti tber wvavs.

Agatt i xvaitrgeiatý int tut tle absente tif gt'eîtt mxvant , tr cr

Ib îîqeu~îilititt titthlîet lîl iiiiisi tii iiie ax tieti ttirtp
îiitaimtte îiteî-î tif fi s seise, tîtî taking the Ieiîst tare o

Wtisif îight ha",xi siîtt, tîtti il step ti twciî bwautîciti. Aii

danger ut1t ir itix ax beettl ttit 'efait t11e tIil rtt isit
iii ue tite t s xtiiti1 Ini 1ite iglt, tatmi ietlgîtatîllic

uînîu'îî uhtr igtt~ouitîîîîrî raiitî trtks reua ti( PIi
li' e'VIiwtileit1t îîti il t'riîii antt ... letu eigt'

tîtigl)t 1eIl lo d i'teI l tit% Wiîtt , îisi ait it iiilitai ut tt

it ~ ~ ' an'sf iitts tî itîx ittîti, iuut tu i'(î>S - . . ti ui gl
wu ittit MW eîi'itt iiîV ittî lait fi itiiioft lits gitt'îi.

ao t otuaîtîile tii pîre'ie itti wayt iii wviiie tite veric tlt titi liC

tlîtii'ht'i atî iî thvr is tit t'ittetdiut tîtt ht à itisuttYtt'ieft te

ý" pît'îî ili-utîl-sela tîte"t

l )-l 1it 1: J ._ airîed tuitn -it fiu' reaoîîs lut lic mtîiî' iii

J'it t tg.

t k> >, ~tlii anttt Ifii mar J.t\. lJ . etinctu'reul

FRISER r. GRINC THIWK M U% ffi«
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Ji\ N'. v. O('EAN ACCID>ENTi A-N \ )<C I TF(O1UOR.
AT ION.

Accident Iasrance -Vi.sability - I>ayinent of ('laim for -Short
Peiod-"Ieeceipt i& Fiill"-Release-Injuriesý SubsequenUy:!
Developig-elai)m for J>erinan en t Disubillly-Terms of Poi-
icy1-Li«b(/ity Con fiiaed Io one 'oir for one Accident.

Appeal by the defendants froniflic judgnient of LLTJ.,

l'O 0. W. R. 1072.
The action wa- bronglit to) recover ýoripensation, unuter an

accident policy issued by the defendants, for injuries snstaïned
hy the plaintif! on flic 3rd September, 1907, white apaene
iupon the ('anadian Pacîi Rlailway.

The defendants paid the plaintiff's edaini under the policy
for disabîity during a short period, and the plaintif! signed a
rccipt as follows: " Receivcd the sum of $425 in final settiement
of miv claint, ineluding, double liability, under policy No. 6,1276
for injuries reeeived on the 3rd September, 1907, and 1 hiereby
acquit and diseharge the "--defendants--" front ail and iny' fur-
ther elaim under said policy whieh 1 have or rnaY ccfe have
as a resuit of said injuries."

The plaintif! afterwards mnade a dentand for $;iuo a year as
for permanent disability f romn the saine accident, and, bis dlaim
not being allowed, broughit this action.

CJ.U'E, J., beld thiat lie was entîied to reeover.

rlThe appetil was board 1)y Moss, C.J.O., Osî.î.u, GARjtow, MC
J. UtN, MNELiEDIT11, JJ.A.

H. E. Plose, K.C., and Gi. I.. Sedgewick, for flic dteendanltsý.
C'. R. MeKeown, K.C., for the plaintif!.

G.unrow, J.A. (after stating flice facts) :- an, with lfr
ence, unable to agree with the statement of the trial Judge thait
what bot parties intended was iiterely to settle for the particullar
items set forth in the claim without reference o tlic future. Tite
aceoun)t ]îad to ho itcntised because wltat was clainîcd was a weekly
indemnity, and even the plaintif! admits . . . that ho in-
tended to give ad uiîderstood lie was giving a receipt ini full of
bis whole clainji arising ont of the accident. From tîtat position
ho vcry ltonestlv makes nu attCIiilt ta lis evidence to escape, btis
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~î'lîo1e c ýi nL. ru- t 112 p i tilts, that >11iil reecùil in ii l sUIi liiil ltit
bc bîi , i il,- becaui t-c lie a ftlrd n i", îuvuere1 ta lia vàs tnt ais

fuii rco'are !~ osli tiiouglt lic wa, zit thie unie îf t he -ffttiîent.

lcrcelpt k wlîetlîer lie i cad ït tor Ilat lin of r 114)e

for-, if led id tnt read i, lie shliii liavi diot ýj Of~ nuecrae
un stjîpi~but is, illecI îiv iiv of au1 acireleîît: l14iln V.

U.reat NorI hen I. WV. (Co., 1.~'Y i te: L . I 453. [it Iie tase

does 1tt t1ii ik, iii anvy1 d'i,, tiirn litpn i is eut terisî. 'lie

p lainticai i i basedA i.i pou a writî ci or printed~ enitract,
id ing lpon blot h paîrties, wI1ii b IU tlle leeii ig ireed, foi-

aL statcd 10eiitii i -u h i ,ý rntil hi tiiiîih it iseqtieiices

-'f aIccident, lipnlt certaîin eieu iic-fate terni- . . t tat the

de(fcendants siionild tiot bc itahîli fori more tiian one cliii on ltc-
ourt of' aux v ne aeauîcnt, t liat tue, euîitire aiinît payaubie to and

ili nted I) tl, i iassil mcd si onl ho caevtaîe anid adi ait ted before

,tîty -Vpart tii it-cf wiis paia, utiid tlîat th li iutînît so paiîl houlîl

Pe il] Filiti i ofe the tota tii iiiiini a ,.irea easi oii f a ,lub-

-eîettiiiiii Mi the sainie 'cîit.

Noticge of thec i njîry wîus relluired t.' lie gîv vi i li 21 days

Jiftr thie acciictitý .aund part ie1 ars nf thie cluti ti w'ere toii ha

-t;i witliii h tw'o miottl of te ic Ufie whlî'i te icniicctiii claitil

wilhin tUe miiiliiig, of tIlie pol ic, til its as i i'ca l it, wit iitu Iwo

uîion1tlj isîller t1u al liiiilbilit.v wi(Iï btIlle 1 îliiii utïi intenilcil lIo

ciam itu l ha cîtrcl..id iii' di Ilicu ittý\ i to 'ýei hin t the fui'ic

.f la'e roxî~ins.relief cati Uc gix vli to Ille pUtu ut iii beiiîse lii'

preintituex set iin lits ciaîiii. lc kttcw of the terIn of lus

poîy tnwIedge w hîh ic.n the airti~aiiewiîilii, iin any}

evti, U pro perly iiiiputed to liiiii. lc iiîîcuiid tii aniipiyv . and te
tnaike onil' tllec eue finai elaitît, atîd to give C receipt iii fuil. fle

ne-d tnt liîî"c sent ini lus ciaini wiietî lie did. Ile wais uder ito

comllpulsion1 to do0 ta. Ile coula i t leasi hiave ivaitel fnrI tlue tIWO

iwnintît ailoed aiffer the elaitît liad niatured. le anad lusý týîteiu
adic~were the judges of whici tait pcriod lad 1iiixeal rlhevý

moîl, kriew, as the evidlette shews, thaït tue recovery va i nt cui
iiete on tue I tii Deci oiiber, 1907. Anid tle pliîtitTll imst have

kîîowîî ltait iiutdig inl l1is eiaiti tiiet lie wais taiingtU rîtk
ni titeantic'pt ili recoverv tîirninig (out to be ili-foiinded,(.

I'nfortuinate-'% titci-e provisions ini tUe contractf appear itot to
hvebeeni Urn-iialit te the attetntion of tue leamred *ludge, or ait al
av saire not diseu-sed or' even referred to in his judgnment. But,

ýin mlV opinion. they, and ituothe lucre r-eeipt ailone or by itself,
févm the reai barrier in the piainiî îs wav %-a bairrier wltich to niei
seemis ins inuiintab)le uîiic's xe aire te, dlîriîrd thie cent ract alto-
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Ikferenee is niade in the judgînint to the sublsjuelî trrj
ponîdenve hetm-ce' the parties ' but îîot, as 1 îîndersfand! ýi,
supporting a mwaiîer bv the dettialants of iiv kîtai, w hicil it eal
ivould< flot (Io. Anîd i f i t woul îlot dIo that, i t is, inu îiiY opinion. o'f

For tiiese rvisoiiîî, the aippeal -ziIîîl, in iLi\ 4jiloii, bw aliowed
ani thLe ation dinise.both wi ti cýosts.

()sî.:î,i , eoncurretil; reasoxîs to be -,iated in writing.

Moss, (C.J.0., and JN.c.us 1.A., alNo teoneumrruî

MEEI uTîr 1 J.A.. diNseiited. for relisons stattl in w rit ing.

I>rî ipaîl(l etild I #n .qîeneof . Iqeli - 1"irr J nwmrai1<c
.1 çenliiol0 S'eruriflq i oid l>oPicy for 1rincijpd I>icjq

('onîpronî 11111i îO il/î rillwe <' illîettl 11< ir 'I ziiI

Appealî bY the defendaîît froîii the judgmeant of Rîw,. .
14 0>. W. R1. 197ý, iii favour of the pin intiifs i iii a ationl hv prîn.

cipais against agont fr the neglil iIIent of tIlie agent in fa il i ng to
seûuure a val id poiev of irie ilnsu ra ne for hiîs prineîpals.

Thei appeai wats iieird liv NIOSS, t SEI GARROW, ts.i.. u No i kc-
i. xNi:, and MEITIfî'î, IJ.A.

GL 1. aLzoîi N.C., for- the defeîdatît.
A. W. Angi in, N .C Y andi i v sir, for. ti laitlis

MMî.ÀîîE\, LJA.: . .. The spevvific elgno'wii
Wiiicii the piaintiffs charge the defendajit, as- ar-gitd Ibefore'ý xU> am1i

aput Îin their relisons against apptal. " ositdii forrin
to the iisuriiiic-e voîopanY an application not dsoiîgtAle f'a4

ofl prioir insu rýance."
In Baxter v. ,Iones, -l (). L I. 541, 0 0. L. iR. 36 1hiere a

110 quiest ion abouit thle defendant liaviing undertanken and ar
to look a fter the la intiffs' insurance , anîd pat iiiî'v to i~

ilotice to otiier coiipieis or' the suibseqocolt insuranee, o)r of the,
sallg-'iisiiia mcd 1) the pia iti fs flowÏing < (li-retiv frmon iii- ýi,]-

iiiit<s îeg icîccii not gTiviug Tici ntie 'l'u ti dalte o
aigecy of the (h'feldalit was flot in question. llie oniv queion-1

w as wvint uer bis o îdertlk i ng W as po relYv oluital-Y a nd %Olietiier



CW mmniî It mma ld bY A tIR .Jnige-. trial antI appellate, that
i t w as a t I eat ttt winlpiiieantis, and, lie liavxing unilertaken thle

n td L;l ing- tine it iteglgentîx AS wîlîtanmga re-tîin Ioî ithe

plaint j di'pi iple. nt' Cggs v. ernard 2I ~ Ii. Ray xiii .
aplm, d t1u li\eetd as; lI able.
hem lie ageîîeyý val-dnî ilenei ltîe staîeiîeiî t (ilefîte i n i lie

r&a-eîv ni alpeal, andî in tde argituint liefv ni -. . .Tho ont
a-plusx of the defenîant as regatl M li îaiit do, t ato C a Iti

in tuè ex idenee i tile uuîtwal.in te Aîrwai'î te tile iiisurauiue
lunînpalî iii Tornîto tlie appllîiation whlieli the plant i- lAtI

~mndzand thi~ lie f 111Y perfîîrnîe.
Ac"erdiug tn dol ex llil e thle (deenilmt il d tnot iani te; ii

aul îniixruee espert: anil ts u anndmAîîtl Mer th" tdie lîlantiK
ilid not due! i h xxti lii as mtii oi ex re tel i hlsii im n

aniy wax'.
lîinvitig miii ti thle itiiluioni Mîat tliere mals uin aiev

oruîmdorîakini oni tde pam o f tht îlefeîilî tiwaiiil à, le tlîîntif

4,gigte il hlenîte unIîe-îii tii vuanntier thte mîi»I iluiesté
a, te tA. piepnitx of thie -eetiniett tide hpv Cie pliiitttl' w'îlt
tlle 11turao'iiie entpaittiv ni' indeed ailî îittig -il-'jîta tehte fer-

xx ard mng tif th(e appl meatmon Ilx tit lielebtiltt te tCle cetilîtii

Appeal al lewîd ASt h ent-, andti ai ti i ed I Oth miest

31EEWtîTH, .1.A.. wts ofi îlie >ato itli iiâi. l1wir w-e- titi

ini wrilinge

Us.;î J..\ tt ti aI'ti tif the' sineiî iîitiii foir ruaîiîi tii boi

Rii TOW>~NSJHIP 01,' D~OVtE:U AND1 I(\ Shh I:ut

-- ( 011110lic it-i/ Conseni)tSt of Rît tltiaq (ntit7iliit!

J)mxtuiii Iilt/i!/I i .Aif 250. ;-15I.

Airitîl lîy thle frtiiint lii tif the 'I'iwîslîi iii Dixx r froit tCle

jîdgtie-IîIt, oif'a i; iuIzg efî'rvu aflilniiig tIti' repoirt of aIi eimInuer
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appointed by the Corporation of the Townisiip of 'bliain to re-
port upon certain proposed drainage works affceting the townships
of Caitiden, Cliatliain, and Dover.

Th le appeal was hoard by Moss, C.J.O., OSL1Fn, G xnnow, MAC-
ixvand MEREDnIH, JJ.A.

M. Wilson, K.C., and J. M. Pike, K. C., for the appellants.
A. Il. Clarke, K.C., ani J. S. FIraser, for the respondents.

GARRiOW, J A.: . . . The main objections relied on by
1)over in the argument before us were:-

1. The scheme 18 rea]ly a new schenie, andi not a work falling
under sec. 75, and a petition was, therefore, neeessary.

2. If intcnded to fallu 111er sec. 75, it is illegal becauise it pro-.
poses to interfere witlî and alter the outiets of more than one
prior drainage area, running ail togetlier, witbout regard lu the
origrinal assessments.

3..A by-Iaw adopting the seheme was necessar.v before serving
thie report upon Dover.

4. Section 5 was flot compiied witli.
5. The initiating niunieipality should bave procored the con-

sent of the railway conipany before qerving the report.
6. The engineer failed to comply w'itit sec. 19, by distinguishing

ini the assessment between benefil outlet ami ijuring lîabihitv.
7. The evidence disclosed that the propose(] se<ieiou would not

relieve Chatham, and wotild injure wilhout beiieflting l)over.
After soine doubt, 1 bave reaelied the conclosion tbat the proý.

Posed works fafl wit]iiin sec. 7.5, and so dol not re quire teorgne
under the authority of a petition....

T1']e chief objection urged against tbe sleeie as proposet(l Ný,
that it affects otheur drainage scheies, thal il is in effeet a com_
bination and eiarigenient of thre distinct drainage seheies .
-an Objection iehi(I, if welI foninded in fact, would re-quir vervq.
serious consideration,...

[Reference to Be Sombra and Chiatliain , 18 A. BR. 252,2S]
The question bere is largely one of fact, and, so vicwingý il, I

ugrec with the Ileferee that, alllmonghli te seheme propos-ed1 mci-
dentallv loiuches, and bu soine extent mamv affect, but not, I thinkjj.
iijumÎislyr, lime town im 1e drain which it crosses, and mîilao
affect the Little Bear Creek drain, but only to itsý adv'antagec, it
îs esscntially a sehieie to relieve the P>rince Alwiert 1hoadl drini 1)v
f urnishing a newý and better ontiet, and is, therefore, a work' fieU-
ing withîn sec, 75. Sec Be Jenkins and Ennisl-illen, 25 0. B.
399, at P. 403.



As to objurction No. 3, 1 eut inclined to thiiîk fiit striuti v a
byIwis necessary, .. That the point was open to the' ap-

pel1ants willîout the leaie of the lleferee appeais to be doiiibtftil,
foraiiongail the 25 objections set out in the notice of appeal,
ot ing i îd about the absence of a by-law. And, indeed, it,;

absncewasappaireîîty Dot even known to flic appellants until lfer
t lie heaéýrÎig '_ efore t lielre lied becît entered luponl ini tule Comrse

ut ,ib.01 lus -iiu,ýgeiiî, a by-law ivas pveuand tlic objece
tion), ýzo far as it tould b1w , cu red Thei-e is, therefore, Doiw a by-
law wljIih fully Lonaiiits the resporidents o the suiemîe; and tlie

appellantl',til îig on1 Ill liner-its, Sh'lild not bem allowed, utider the

A> to Objection -No. 4, tlns, in 11i.v opi nion, fails npl l> Illie

Tiiere is notlîiîug in objection N o. 5-. Thli riglit tu obtai dr-ain-
age aginst a D>ominiion railwi us 110w regîilated by secS. '250 anîd

2M5 of the llailway Adt, R. S. C. 190(6, clh. 3î7. And it %%,is iii
nn1 MOv tIle dutIy ofthie respondlnts to liai e miade aiîî appl1)îcatîoîl

under, tlîese sections before se iiig tlie repu oil op )i thle appellant s,
If their proceediîîgs liad been otherwise regular.

Th~Ie rernaÎing objec(tionis do îlot, 1 tluink, eal lfoi- e'ctendeîl

rmuark....
Ap 1>eîîl uliSnIiSsýed.

~~i~Lan ai AUAI,,J J.A, ach i'cd.

I)l;I:N iuî:u i li ','i, 90e

Uorna tRc'lri, Iof Trade 1?reacl, Eipeh l
E.tenf of !?u8inesç Dore -1>rofi1 lc e r.Yoro
Judgmen'71f.

Appual b)y thue plaixitiffs frouîî t1 luie ore f aI)îiun]C rt
ô> O W. R. I?2, varvîng fln' order oft ,Nu ii, ', _1ý 4). W. R1. '26,

mîadle 11pon anl appeal to hini froînl a re ortf thîe loa îste, lit
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T e'I ugeîtu trial declared that fli deftiidaàlf waý
I iahle uînler a covenant for tlic damiages whïlifilte litshd
i,ýttined by reasion of the acts of tlic defendant's husband, Daniel

M Dewey, and referred it to the Master to aseertain, and state wa
ulaim ig(- tile p]aintiffs liad sustained by reason of tlic breaulies ofI
[lie dt't'eîdant's covenant, rescrving furîlier directions and c)oatsi

The Master reported that lie founid tîtat flic plaintiTs liad s
tained danmages to tlic extent of $.5,000, and lus report ivas p
lield bv JNLx ., upon appeal bY the defendant, Who tdieu ap-
pealed to a Divisional Court. 'l'lat t 'ouit rediuced the damtages tu

$2;and flhe plaintiffs now appealeul.

Ti'î appeal was houard býv Moss, C'J.O., Osimz. (G muow, M~

G. Lyne(li-Sta-unitoiiî, K.( X, for' tlic pla intiff..
À\. M. J.ewi.s, for the ilefendant.

Moss, (.... In dealing with flic question ot
damages, whicli was tlic onl 'v one referred to lii11. it was the Ms
ter's duty to bave regard to flie pleadings and proceedings ut thie
trial, but lie could not disregard the express declarations and dir'-
(etions of the judgment.

Tlue pleadings show that tlic plaintiffs coiîplained that a co..'-
eminerc( ixîto by flic defendant to the effeet fliat lier lîusbanid

W011ld flot bie intcrested in1 or carry on anY buisiness of
dealing iii iee, fuel, or any other coînmodity to, be deait ini by the,
îlaintilfs, anîd tliat lic would not li emuploved by or wvork for aniV
porson, firi, or company,,nor lîold stock ini any companvcgae
ùii dealing ia ice, fuel, or any otlîer conîioditv to hoe deait ýIn byv
ilie plaintiffs, for 10 yewars, witlîin. a radius of 30 miles froxa the
city of Hlamilton, had beenl broken, tlîereby causing great injury f,,
tbc plaintiffs' business aid oiîsoqueurt damuage to thoera.

.Bcvond a geealdnial of flic allegations of tlie staternent
of cliii, no deýfen1ce was put forward, exeept (by aniendment) that~
the defoîîdait In entcring into fli c oveniant aeted without inde-
pendent advice, in ignorance of and witlîout understanding lier
piositioni or rïglîts.

At tlie trial tlîis issue was deteriuined against lier, aîîd the
jîîdgîient alreudl îîîouîtitoned ivas pronouinced.

Jlaving beforec liin flic deelaration of flic defendaxit's liabîiti *v
tte i plaintiffs for damnages sustained by reason of lier husband'>
îucts. and tlie direction to ascertain tliese daiageq, thec Mas;terI
would îlot be m-arrarntcd iin qssumning tlat sucli a referenre wais



m m'v. '.a isg but a teeiiical breaeli w tii îiauiialdaige.
'.ad ClAuli lha'",-îli ta îlisposýe of the case at tie tial.

TFî w 31ashei frould (My- t Nat the e-ase-as tie partÎes had ilp-

' t Imeî à ame Oilt îluiviig "ulî'taîii daiuages. lfic
'tllla iîiit Mim' or > the inquiiy ta noiatl [li~ît is

a iivlard nee-ci.;rily ta e\feusi t,, a'eertaîîîing thte iature of
1.e defndxî'' iusaid's ac.ý, andi leir hîroxiate anîd pi'alit

itht i 1on )le laiiitt' laiinie'..îî. nfiho lte evidetîce leati
iii, atu cudu'i thlat th linltw bîîsiîîs; mms that of tir C,

f>'îîdant's liîhaIid. nud imi Iliat of lier soi), lie sitoulil [lot lie de
tredi lroîîiiigw_ oipeni t acoîîiusimi almtugi neit ler the bîus-
cai fiir or te Il,-, i %wmi a party. tco the actionu.

'i'be ausemueî Io thofe p)laiuîtîffs' business w as tie iateriai
i îe-ti a. li aIlu irelation s 1 îAe eui tuie Iii.sbîîid an d the bu' i

îtswhiiî'l thlfoiai iw se is lier son's is not iii queý-
i a. Thle efl'î't' utiil f Cie pIa nt i if 5  usi îes,, Of thle iîî b ii siet,
b îî e wii refe rel o ' tu aud ini reittflu ta the' iew bu >in uîssia'
,.' fin. sanas, iietlîr <loue as aî prbnipal or as un agent Anîd
t0 l \onete oif iu liACt'e in îlot fa Yeaetàm îiit or wbolly neamur&

h'. W le nîiiuit Uf profhit oif Nwli (le th lie plainti fs were dervdby'
Y thst a le t riniser oft th le îsfatîer' %lio îîro'.eîl the di reet

înfroit -in uI of Paliiuel I >'t egril itits lie bil ta wliat
uîa ni e- t K a er., t h î'ugim1u1t thle e'. <1enue idf the infti uence geli-

,'rii lj îp)î tie rustmais o'f die oid business of the knowledgi
t liati li aý iuiterest ing liiiîîî.elf iniari nd aiaiî liiniiself witiî

t % liTihbsie" lere is it) doubt doliit il w'as "in thle ait Untia
hior iad ien a ;"put it tlie mianagemîent of the, oi1 busines, tend
ilat ieI ewy Atîîl'. were takiîîg tîp înd iuîteîîding to carry oil

îî ew taîîîssii the saine Iimie. Th'lis imnpressionl wis ta a cou-
-idralee'teitdue ta tue ansa anid, einduct of I)itiel R., Dewey.

~<id f dia 11('tt appear duit a lter thle inrjuonctiaon pî'Oeiiît ail1 Y
werc tu ta reuia'e if, evn if if were uî'4 u rlia t roatte su

far us tu vear's iiies' was eaticerried.
ti'J' tif course, dift ta gauge aeetiratly tor ON liii nttauî

1 hi Wai Atvtlt eTtt I ) l 1 R I )twe 's acta upî Niaile platiif''
1îu~~~~~îuîe"s ~ ~ ~ ~ t f]î 4 ' i t~e'Seisf>laSve assffitCîle

tua1 !iIli foîr tIit i e''. luis [l. it, plailitfli's w'auild have inade a
1îali as iii Inu;, in t t lu dtnu mlt secîn f.i liw rett

I t ault îlotîtieatbef att ribIute ta, tueiieW Ilt-%% l'~
11wela~ it'jliitt' ststii ied l f1li e ars tiî"îîîi

lauking nt the wluale e.leeanîd takin îîgiini ttnsiderat îi

mli fao ia t ahtter thet injun hetii u w" acte ug I> ii IL t, I >e
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eeased aetivelY to eoneern bhînîself iin the new buiess, the damr-
ai.zes w-hiei he defeîîdant shouhi pay îaayv be fuirly put lit $500.

Appeal allowed to this extent, and _Masier's report varied by
fixing the dainages ut $500. -No eoýt- to eitlîe- party of any 0i
the appîŽals.

iMiEEL'rî, J.A., agi-ced hi the result, for' reasons stated ini
writîng.

(iARRow, and i~lu.\l;,JJAalso concurred.

l)ECE ~ lE3sT, 1909.

BAIBEI1 v. Il ILLS A__,D X-ENEREII.

'onidraci 1Iruns/er of S/îa«res -Ju ihn Sale of Sh4ire'-ý -
No I ux-Con versioin I)af w ag.s.

Appeal by the plainitiff froiui the jugictof Uîwî,J., d is_
wiissillg the action, whiclî wvas l)rouglit by the ;î'încfor 11w.
benefit of credito-s of the liri of teat& Lýock%ood, t o pe
dehivery of 705 shares oif the capital stock of the -N ipi>siig M ilu-
Liiîiited, or for conv ersion tlwereof and an aceoulnt.

flappeal w as ]ieanîl by Mos .J .0., 0siEn, (JA1Raow, 'M -
]ÀIiEN, aild M EIMED1TJ[ý J.J.A.

Shirley DMaisont ami A. R.* Cl utc . for- thle piainîiTil.
W. R1. Sîiunth, K.C., and M. 1). \'andclrivoort, for''ccîaî

WVil s.

M. H1. Ludwig, for defeîîdant Keiniereri.

M uiemrIr, J A -Jetrial Judge bias fourid, ripou etiiu
wliicll, howeveî îîcl it iiiiglit arouse suspieîoii, is flot contr-adiee
bY alîv otîter test iaoity, thlai tlîore was no obligation, u) lAie ar

or f ilier. of the dlýeendaiis, to transfer the stock in question mit Il
evcrv iîidebiedness, of Stew~art to Wills w-as paid. rlThat fîdn
cairnot lie d isturibed. One inay be doubiful wlietlier it *1s ll :le-
corlau<-e witl the a(-tii faet- and if the opposite hall been fonniid
at ieast equ;ill.v doubt fol.

Star.tiîig witli tlit filet estîiblislied, the i-est of tlie case i-
sents ijo gi-eat ddhffctlt. to mý Bliind.



LETCIHER v. TORONTO R. IV'. <Q.

Theflic m oif Stewart & Loekwood weru flot the pureiîie.urs froînl
Wii.Stewart alone was the puruliaser , and it wis 'luite witliiin

steuart's; power to enter ifito an agreemeunt tii 111)011e po the
tt-rmn thatl ail sueh indebtedness should bc paid iefore lie slîould

beoeentilleti to al traîisfer of the stock.
Il t qu ite vilea r t lit t lic sale was mîade Io Stew art mîl *v, nul to

thle 1irll of teat& Lockwuod thle bilIl of sale sllews that.
WiI~testi1lnony iz: postive on1 he subjuet; and even the articles

of' co-Ipartnershtip htenStewart & Lockwuud.. exeeuteid lix eaeli
of thuni. reuites the filet.

In tiîu-u crustnstîmere s(eîîs 10 luei tii le oîîlv üorasn
ahIv su--gusable w ay i n wicli I ialiil v w iid aunli f') oiferu
t) hu(1, defedant na neli \. dulit lie. >tood 1) v andI peu iiii t tu tew îî ut
tranfurfr 1to Lîekwîîud an i nterest ii the 111rs i question, :1- if on-
încuimberof b\ an%- su( li righîi respectinti the osît î]le had lndner

the geunn witli Stear anI no suchl ca>ýe \vas matie at tîte
trial, mior 1- t Ieure ai)ye i,\dence suflicient to support s,'uel a case,
Ue(en if onue nla.v b'. suspicions.

B;ut 0it k aidl thaýt, even if tîîat bu su, the stock ini question ia
$4oid witlioutf >(Illi(iuîîit notice. 1h li, iîowuvur. enougiho sa 4L'v thlat,

lme sleu was lladu1 uwo al falling market. w hic lias uiot ruu ue
anid tîmat t1li d(-fuîidanîi MIlls hais aiwa3 s beon, ant i . read 'v anti

wiiin l tsoreHi stuek t îvîn of tîme iltunilt dIle ho liîlil.
.Nitî.r ~ukw~'om loir hI],igîu e e r wîiimld hiavu pait, and xiilI

flt otliait ltt lengt h ut' l)ut icav wuî id bîave prev ented a salu. 'Plire
couîd thex bu ndmaee m if thlere eould lie a catusu oif aetion.

1 wrou]d dismniss, thu e a

IsEmJ.A., agreet, for ltî~n~iib tî iiin w'rîting.

C.s (J.1.., Grmditîw a ilMwî îm', 1J also conco n cil.

Mos,(.,.OIN, 'il XmmlriJs. J î~ rlIi0ot

Appeal Io ( ouri of At ! rrcfJiioal(Couri Leaî' Iot
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ID. L. McCarthy, K.C., for the defendants.

Alexander MacGregor, for the plaintiff.

Moss, (XJ,.O.: la view of the not entirely satisfactory position
in which tlîi s case appeared to be left by the Iindings of the jury

in answer to the questions put to thein in wingadortilly upon
thecir return to Court, I de1ayed disposîiig of tlîii application until
I liad au opportunit.v of reading the evidue, ilie learned Chief
Justice's hre and the otlier poc(ilsat the triai.

liî rual iŽ,sue upjen thle ev ilencu wa%;is rl andi poiîntedl11 ' cx-

plained to tue jury in a nianner vîtiel alisfactor.v ti ouîl for-

thie delendants, aand, wh'ble, there is evidence which the jiury av

chiosen to accepi flieieiit to support their findings agaînst the
defen'1ants, it îîîîîs4 le eonceded tijat. if their tindings hiad be
the other way, it would bave been hopeless to expect to, rever-se
thei. I[owever , it was for the jury to deteriine.

Th'le oiîJv otlier question, viz., the effect of the jury's answer bo
the 5li îjuestion, supp]cmented by thîeir statement as to the piai-
tiff*s position wlien the car started, is not uine likely to bie or fre-
quent occulrrenice, nor does it ili\,aivoe anY principe of general
application and importance. It tiirvls iii tiis case whlîoiv upon
the particular f acts and the findlini'gs oif the jury.

T.he anieunt of daniages is miferate; ani on the whiole it does
not appear to me to bie a case which should lie treated as exoepo-
tional so as to take it eut of the general mle, of the statute.

Application refused with costs.

IIGI CDUIIT 0F JUSTICE.

MElmîru, (1 J.(I>.DECEmBER 31ST, 1909.

RE WATKINS.

Wl!! ( 'n~~actin -T7ril Fund ,Set upari and Invýested-Iti-
lere la e I>id eCmstiî (que 'rb4-ccretion to Cap)1ial by

1>r-oit 6n Inesni'llIene'fil of Remaindermon,

Moation unlier Con. unie 9,38 for the deterînination of certain
questions arisiulg 1i0fl thle îvill and1( codieils of Thomas C. Watkina,
deceased.

Thle oniy qjuestionl ripe for deterrnation was as to, the right of
Edgar Il. Watkins, a son of the testator, ho the profit made by the



RE: Il tAINS

trutee on tue sale of lAla purvIis,ýdt bx then fuor te Edgar IL.
W' il îrazt idier the lpow-ruu xfea'a on henii b h le %vil],

~ hel lna ratiaud$6,0mala lior i loi the' jaéw aii mlaihi ît waas

If~ theQ ll tue p>iiipdî p3 ari of ia' pnW«ert ut Wh~ llAt'wod

uvas gîKen Io> l'huia Y\ NJatkiaa-, liai-ga w itlî ;in aitiliti: (4
$2,a>( or anmanîia tu hie tistaîtaa w t'. end witlî. compaa -ch ler
aluns.$35,u %a, wlaîW ta aaýia bu pila to tlhe i raua'-'e anal hlda by

thou 'for t1w Plrîaoýes of t]i aeEtgair FE J.Watkins' tri'a" thtl payaIieîît
Màsz ta iean iii annuai i~aian~ anti T laainas W. Wa t iUns
uns to pa, iîitrs ait tMe raie of 3 Pmr veut, pr aahUia on1 ", iula
of> thu t' u irg' lapa a the propertyven cIot ha ni ais fraaain it'
te) tilute îvrInaanoed ipaid.

'Ai Werne Af thle w'iI was, tUat tMm hlk tof tdli twat ol" pra-
pcrty Mhoaldl go tulîo Isoui 11'liaîs W'. Wakîi liirgeal wiiî ile
payinwnt of the aillait Y' ow th tsaîtur wiw anîd of $11."Aiail)(
toI thic exeitorl. ha.ye-arly t jntalaîieia i a *3i1)) orvr ir fli' I aa

,ho, to, pay mobre, aind wiith iiertait tHm rate of I pier vent
ppr auinuin on the ainiount frona t iu ni ,t limrema igînaad

exvpt tin th bu ase of the $35,01ila . -1ii'l a- P(i gat a'lXgri

Wai kiis trust, and] as to that sain alt, lie rate of pr vent.l lier
aluiui.

'rlie $13UO) 'ais tti be aippiljeai ah ilui $3a00>t iîk i
a tru'at fiiid tu bue ealu the Edgari 11, Watkiib t rua 1?et '2,uIlt
payruincl ,f a legacy of Iliat anuoaint ta' the .~ata' lîilt'

Eaaaily 1$2ci>) tu îiiake up a trust fiiii tai hsu aIlea -" tiMrs.

Iincane i rués 0' $75aOOU to inike tir a tnw fod t e Y cub ailai " thle

Mri-. A iu ii trîi',t ;-' ainda the rapédlaa ta) niaka' aij p 1 cet faaaa i WbW

t cl - Cae IASr trust? witlî ila IotaC tuait 'Ilauia -hula ilot
ho reqtiea to îaîaka oany p1 ali taawHii'' t lia' aihialt ti lattar
trnn PtAS 23 p ai.rAami tue alait A tht tiaitor' auitl.

('lai ?l oa 2 f th lia' l w : '' 1 direat i hli th la $35 ,O0>0 laui'lw e a aa

reerel to ais i'>it a r 1Ir. Watkir: trun p ,ial je wII hiea na\iî t riu-
t ies [iiail-t ta, iiî"a-n unii keep the Ppaau inteoal in eoa'U'îe- aa

t it aIîs~lirenhfoe i irfeiet, aîaaal1l .'îîia .. .ati

siail 1 1i iat'a'" at-1 i vaut :1a'" aaîaiîaa 11liaaartea n
flue ~ ~ ~ 11 1aa 3ýo0 raaatt lt a1' a!, al'îîainlila î ui' ion aaf ie

ýtiid 13,)fa a- s.haîll fru lot' 1o t a1wa w la' i1ii h huaiii, aIjiat'lie
inees o a' ttei.ea itala. aîst y t''aîî h 'oia aTaaas W. atkm

anld frauaîî aaiid lit est uiat re'apeei ia.'ei frami tOrne t"aa ta-îa py-
;îaa'îits on aae',î aui f tue eaipitail ha. saila Thonas Wi. Waikia"'All

bo paiiii a1irteIv îîayrncats î'cekoaiing froni Mie Ose' t4 tit'
OeS la th aw r sua p« agair TT. Waitk-iîs daîrinig lais fa' aîîît fî'oau anad

aft hi ieasae an tasi bu divie and pay ovea' the caitabl aîîaoîgi
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ail bis children alive at the tirne of lus deeatse equally or if any
of theun be dead . ... Provided aI'.'ays that slîuuld, îy son
Edgar H. Watkins die Ieaving 'Dis son IIairrv bis oniy child surviv-
ing lin, oni' .$15,000 of t1e Edgar Il. Watkins trust shall be paid
to the said llarry Watkins, and the remnainiug $20,000 sh1ah be
applied and paid ovcu to the Park trust to bie used for, the pur-posu
of suchi trust as set forthi in this wilr'

<The directions of the testator as to investinents referred to ini
clause 21 were contained in elause 20, and were that the trusýtees
should iuxest ail inoneys wlîich under the ternis of tlue xviii h
wore required to invest in, ainong other tligs, in the piire-hws
of real estate iu Ontaio vieldin g a t'entai of al, least 6 per cenit.
per unnum. ' wîitl power fromn tinie to time to alter ani var' thie

4se(ýiteuî'îtw ilîto others of a I ike nature, as the trustees nuighIt
deeiii prudtenît.

B' the codicil of the Stli May, 1890, $5,000, to bie provided by
'l'Iiomois W. Watkins, ivas added to the Edgar' Il. Watkins trust.

S. F. Washington, K.( X, for the trustees.

C.. F. Shieplex', KfC., for Thtomas W. Watkns.
C. T1. linat, K.C., for Edgar H. Watkins.

MEuiýmkîîî)'î i, C.j. referrod to Sehofleld v. lledferuî, 32 L J. Ch.
62~; Huîuwa,'v. Ilenna,134 Mass. 116 . 1I53ý Nev F'nglauid
Trust~~~ P:.v Eîou.I4 M ass. 532, 539 ;' Re erry, 103 N. Y. (,-8

Sieeli) 15.1~ \hhttN. C. 17i Stewart v. Pi>Ielps, 71 N. Y.
Àpp. I )i'. M, 91. i ; N. '1'. 621; U' I'olluek, 3 lledfield 1 (00 Townvi-

sen x Iîn edState"" Trunst Co., il). -220; Whuitney x . Phluenix, t
lie Ge l0 Sox l. R Ioosevelt, 5 lied tield 1.21:l arua v,

M ausheld6;G At i. lhp. 161) In re I avid 'a:k's Estatu, 1- 3 lPa.
St. 190: anud p>u'.ee<ledI-

Tlheî iule geiralix' atiopteti in the UJnited States is titat profits
arising froin the reallisation or ail mx estifient in sives 'or 1)OMuaN
or mi ]anul are aceret ions to the capital of the trust fumd anido fbot.

belng the teanît for. life. l adopt as ni owik the
ruln n pon %viib h tht rule is basi>ed.

'l'lie gemieral ruie conu f' course,ý prev.ail whiere the languagell
of I lle 1i iiinenit li'. w]iii lb'. trust is created la c lestat 'il

was ~ ~ ~ ý uttlu ltgeater riglits should lie eoiîferred on tew tenant
for 1il fe. I ain oniahie, howe'.'r, to find iii flie wihl and coicils.

it'.' ladication of sncbi an inteut;ion on thle pairt of bb
testator. It is trtue fluaI when lie is deaiing w îth the dlestinaionm
of the fuadi( of in,00l the event of Edgar H1. Waîkins leaving
oniy ]lis soit Ilari-, surviving hiîîi, lie speaks of wiuat la tiaat eveit
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ils to go 10it P>ark fund after payîng to Harry $15,000, as " the
rinamin 2,04)). The use (if stnuh language lias been hield flot

tg) preunith aplgliu-iit io f tlue ruie that the reinainderman is

eniiled to tiie buîîefit of an accrut ion ti thei capital of the trust
fuid: P>aris v<. P>ais, Io> Vu-. 185. I loper v. liossiter, MeCI. 5274

Clfili v.u De. I44 MIa,, l¶iî,;.
Îh irýetion of the testator as to inv e-tiieiii in tAie purehase

of land, iliat culî\ reai estate in Ontario viliga rentaI of at
le;1st G ý il pur ifher on f lic capital iv~tin was Io lie

priin -udýo. îndlicatc-,, 1 thiink. thaï; lie baid in i conteilplation thiat

tliu( onîx benefit tliat the life teinant w as tlieb enititled to was tAie
oîneiit cf the invested fumais.

Ipnthe whole, 1 anu of' oiný)iion tliat iEdgar Il. Wiaîkins is wot

etui1,, under the direcio ýiiin pîaragrapm 21 of the w~iIl ico bu paiil,

as par t cf the " i -ees whiieh the trustées are d]ireetud to pa >
to fiin. fliie profil realised froin the money invested b)v thu( ti-lste'ýl
in t0w puruhas of laind, and there will liw a delaration it digy

(ois l. 1LOf the corpuls of the Ildar1. Watk'ins truist.",

DIVXSIoNAL (ciT. t>CEI3I 1'.,199

KIElAJY BIOS. C O. v. TO'UIIST JIOTEL CO.

.jIech4nîs' Liens - uilding Cont(ract -Progress sliwie
Arc/i tled ý'. ('r jia/rCneio >ccdenIig-fh Ih A rising
af 1r Ac eion - Jný,ura,î ce -'cn Deas lay in <m1l!n

Wcrkkxlnlof Din 1enutIue under (,.oiitrac! -Per-
cenlag.,e fli'thih ld Lieit noi I>rcsen tlij Enfor£ce«ble-I)ispu.i-
lion, of "uirjts J>rocccds of 1Sa1e.

Appeal h ' tu plaimitifTs froin tîlu judig enît cf the local 'Master

at enor in n ction to enforce a lien under the Meehanics' and
Wag-Eaner' Lin Aed for work donc and iiialerials sutpplîed by

the plaihvili1s il) eoiiiileetimn withi the building- cf ani hotel for the
defeiîdant t Kui{nri.

The plaintlts scotglit Io inerease»te o ,2.Q the ainount for
wlihjud-inent m'as given and their lien, deeýl:red.

Tewoirk wasi donc uinder a sealed geunn in writin, daied
tue '21tii -1une, 1D07, wliereby tlîe plaintiffs undertook tei conplete
the 1)rl cfl tho ork iinder I le diruutýfi ind fi) thle sail'tifation
of an arehiteet, in accordaince witli the specificationsz and dra-;wîngs
prepared by the a ncîte îd witi 1.1wie onditioný cf Ille agrueinent,

VOL. 1. O.W.W X0u. 16-20a



THE ONTÂRJO WL'EKLY NOTES~.

for $115,000, whielh the defendants were to pay as the work pro-
gressed in1 monthly payments representing 85 per cent. of the
amount of the work done and materials supplied on the groundi,
and for this percentage the architect was to issue progress esti-
mates, etc. T1he final payment was to be made on the expiration
of 31 days alter the plaintifts had fully earried out the agreement.
Ail payments were to, be made only upon the written certîficates
of the architect that such payments were duc. The plaintiffs were
to complete the fh'st and second flats and the basement by the lst
January, 1908; the remainder of the work except the outaide
finishing by the lst April, 1908; and the whole work by the 15th
May, 1908.

A large amount of work was done and 9 progress estimates,
the last oS whieh was dated the lst June, 1908, were given to the
plaintiffs by the architect, and for the amount of these, alter de-
ducting payments made on account, judgment was given in favour
oS the plaintiffs.

1'ending the action and 10 days before the trial, which began
on the 29th July, 1909, the architeet gave the plaintiffs another
progress estimate, in which he estiînated the cost oS the work to
the date of the estimate at $64,263.49, f rom whieh he deducted
$57,533.36, the amount oS the previous estimates, leaving a balance
of $6,730.13.

In Fehrnary or Mardi, 1908, the defendants refused to make
further payments on the progress estixnates, on the ground that
plaintils were in default in not procuring and delivering to the
defendants a bond in 81,000 4efor and condîtional upon " the per-
formance oS thc agreement by the plaintiffs, which by the agree-
ment the plaintiffs unndertook to do within 15 days from the date
of the agreement.

The appeal was heard by MEREDITH, C.J.C.P., MÀCMÂHio-,
and TEETZEL, JM.

E. ID. Armour, K.C., and G. R. Geary, K.C., for the plaintiffs.
C'ascy Wood, for the defendants.

Thle, judginent of tie Court was delivered by MEREDITH, C.J.:
-eagree . . . iliat the defendants' refusai to make furtiier

paymentF was not justiflable, and tint the plaintiffs were not
justified in discontinurng work on the building. . . . 1h fol-
lows that the plaintiffs were not entitled, at ail events ah the com-
mencement oS tie action, to be paid anything but thc sunis for
whîch tie architect had given them progrcss estimates, m accord-
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suce with the provisions of the mgreenienit . .. . .'Ple elaini
to recover for the ainount of theu est!imate of the I 9th July, 1909,
mnust, therefore, be disaliowed.

'l'le Master ellarged the plaliniifs with $991 paid by the de-
fendants for fire insurance on the building subsequent to the lst
January, 1908, and in this we think lie erred. l>aragrapi 13 of
the ag-reenient provides that the defendants will Iw -a tie ost and

oies f the insuirauîce aifter the lst J aniarv, 1908, but ilie
plainitifrs have been charged with tlie $991 berause the blid 11,1
compieted. the first and second flats and basenient . . . by
that date . . . and because of the opening words of the para_
graph, whîIiuli provides finît flie insurance shall ho illaintîîined
during the progre(sF of the work bv thc defendants, but at the cost

andff expensc of the plaintiffs We do flot think that there is anv-
thing iii the p)aragraph wb hl warrants cutting down the cearlvy

ersedprovision at the end of it, that "the ecnipanv \ will pay
the cost ani expense of said insurance from ami aftur the lst

,Jalilarv'ý, 1908.",.
It wscontended thjat, xtnder sec. 4 of lthe Act, tlie lieni is given

ini repc of the work or service pérfoî'mud and fli, niaterial.s
fornisiîed, and for the value of tîtese. irrvspuetive altogehe of the

traof the contract under whieh tlie work or serxie i perforined
or- the materials are furnishcd and ofte (li cnditions it contaijîs
as toe paviient, and that flie plalnîiý isrc. i liurefore, entitléd to :1
lien for the value of tlie xork purforined and thie itiaterials fur-

îsbdby them after deduetiîîg the payatents thaýt have becît ruadeý
*..Titis content ion is not well fomînded. .. . I Reference

to the provisions of ses a ind 9 of the Mýeclianies' Lien Acet.] T t
would be most eNtrniordlitarv if iý w re oflîcrwise, and liait, al-
thougili byv the ternis cf the tgreein lich colitractor was itot en-
titled to more tiiani a stiipuiite siim or wais not entitled to aîn
Paymevnlt ulea(sS he hadpefome some condition precedent 1, his
rliglit te eall for payînilentl, tIc Icrins3 of the contract are to 1 'l dis-

re1dd n tuel( coarato enliled to be piiid on a yljuaîilî
inlerilit.

Nor, in ouir opinioni, doesý tli inero faliliu cf, tI dfeda
tel )ayv the a1mount) which ic plain1tifls wce nitc t pe.e
paYment of, in resec of ( tîepors sînts nil t plaiiî-
tiffs to caiml prrit1 paynci o flti eceitg whiil WN lwb

r miin l uil tue filial cope of of1U tuel ageeet îîd i efo
their linfor tu p rena1..T i pýlaîxitifYs !iiav Pae
lienl for it, buti a Iwlien ro rsrtvenoeal.Tcplo itf

rigLht to enfo)rce( tîteir lien . .. a1i n on ulii irgîu
tianm does tlriglît ho slue for thc anouîît tliu.y aearduiei
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the areenwiiit. . Seehlerlock v. P>owell, 26 A. R. 407.

Th'Ie jtidgiiieut slîou1d bc x aried by prox iding thiat any surplus
(after salIe, &-.) shall remain in Court subjeet to further order.
and by reserx iig leave to the plaintiffs te, apply as they rnay be
adx iffe in respect of the lieu, if any, whichi they have for work
dune or iiiaterials furnislied for w'hieh paymient lias not been mnade
or prox i(ed foir by the jiidgiiient.

Thle judgînent niiust also bu v aried by increasing the arnount
whiclh the plaintitis have recovered and foir whiclh their lien is de-
clared, by $991, the ainount of the insurance prerniums...

With these variations appeal dismissed without costs.

1 1is 1OŽNu. COURT. ,xNuÂîîr 4r1, 190)9.

BIJAKEY v. SMITH.

A sses-smn t an d laxes-Tax Sale,-Invalîd Assessme-nt-Inde finite
Des.cript ion of Lots-Jo-ining Iwo Lots in one Assessmeni-
Lands of Non-resident - Occupant Assessable - Purchaser ai
Tax Sale-A pplication of Curative Clause of Statute-Ejeci-
tuent-M esne Profits.

Aielby the' defendant fromx thie judgment Of RIDDELL ,
14 O. W. . 241, iii favour of the plaintif! for the reeovery of pos-
session of paýrt of the land in question in the action and $325 for
iinesne p>rofits.

The onfly quest ions involved, in tlîe appeal were as to the valîd ity
of thu tax. ()e f 9 fet on the north sidhe of Lennox street, in thie
cit -y of 'iootwlich took place on the lltlî April, 1906, andl in
pursuance of which the 9 feet were eonveyed to the defendanit on
the 15t]î .June, 1907, and as to the amounit allowed for me-lne pro-.
fts.

TIhe warrant under flie authority of which the sale took place
w'as thafedl the 28th Decemnber, 1905, and the sale was for the taxeeý
of 1901 1m I902, ani tlie lanid advertised for sale was " part of
lots 18 aio 19, plan 120, 42 x 53, commencing at S. E. angle of lot
18, thlence westci'l.v." Upon the assessment roll of 1901 the land
was set downi thuis: " Bathiurst street; Jones, Joseph; Jones, Jane
M., rear 767-9. 53 x 50-3 : 265, vacant. And upon the assesqmet
roll of 1.902: " 'Batlinret stret; vacant lot; Smith, Jane M. NE
part rear 767-9; 53 x 7-5; 265; vacant lot; Jones, Josephi; Jones,
Jane M.: E. pt. rea, 767-9; 53 x 43-5 :26.
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Bialurst stret runs ut riglît anigles to anid urossuw Leflno\
SUtMLt and neitier lot 19 nor uot 1 S on th nortit suie id Lenno :

street bas any frounge on, anid niitîtr lot Woubuw, Bwhatiu~ stru.

In the list of lanîds hiable to bu sold for arruars of taxt-s iii

191à3, dated lütlî J1anarv. 119111, the lanii( \\aý du,-iÎbeti as beiîîg
o'n t!ie easti sitie of Batliur, >trWA, ownetl !y Jo sephi and JanitO

.1 trnes, in arrear- foi- tli tai(, xus ' of i 1; x3 503 ini s and rea r

I n t1hw se's rutnurn th lIandi uns st aul ti le i i w htil

Nnu l;adiul i. iw f Is )iifurin si ruet, to lie thliu usesi ou Lui1-
Iio\ trtnorili >ide M. pt. 1&2' x 53 antd S. E. pt. 19, li x A3,
initud iidii onu ( u2 îiei of 12' x 53- and niot itcupiei.

'J'le trial Judpig fou ud ti nt thle tiune tlie asse(-stnit w uS

iînad e t1 lie l unw's i u îpiet andi hîuil t lpon, and beld thle sa le
invahd I"eue- il prof ud iiigs tak-eninî thle wav of sale were tlîîîs-

aplOuadle P, jwriety w lîili w as v.auauît anti not bîîilt tipoli, ai
flot ti propeýrty wliul uns iii faut ocuied antd built, upon.

The appeal unas huard hy Muwu<îREDI1 t JA 31>. ACiMAIION and
('UTE, JJ.

W. C. Clîisblolîî, R.(., anti L Il. Speîîue, for the defuîuiiîit.

J. B~. Roaf for tMe piaiutiit.

I lEfI, l . nluai otiiion tdt sale M aM I=U aiiiuau-u

t1iier wfls I' valiui a-m-neut oif t îuhe Im in thu yeans j 901 aji
1901. andl tieruforu iiru were ni) ta-xi., lugîîlly i iiîsu fi ie l

lit boi b solul foîr taiaxes for tiiose years.
Lots 18 and 19 iure . . lots frnti Ag un I knuiîx 0treet autti

mat frog oun tir toiitliuig tlu rst ct ree aitmi w ire nutt Otuiu-
fojre tue rquar part of any lot on latiîurt wtret. Siuli a leser'p'

t joti 'd if te land ;isses w as flot on lx i nte ate buit wvas su ii-

defiite t lait il w'oulid bi. iffleuit. i ftuti ipsllebuietit
whiat a t1u latit iiiemdi ii buasus If' tueasusîi

uoutlld bu truatedl a> an ai..euiuut tif cri- IN andit 19, tblu'u en g

ývparua ttu alitiiti]ý Jîirei f a sibii.iion plan if wlîu
\was reîtruiioth ia\ e iueilnss seîîiarîlv, îînd a lir'
joiruing if 01(11) iii t)114 a-(e:sunnw î i utiroîur a; 1P t lies'~ s

niet ws tierfou iuî~ai ci iiristie \. lh1i-t o11c, 1'2 GIr, .

AS ile lanîd wýas Lupe lio u defenitatît w1ii tu n-'îîuî
w-as inatie, and wa, ni)Wii by a p«-otn nuit resîd n iho tu ehos\ii.
ulho bil not requied lierv naaie tue be enteredl oin bue îsesIîît

PAli It 4hold hi\(, lwkuti useui i thie naine of a tit again-zî ie
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defendant, and she, for the purpose of imposing and collecting
taxes upon and from the land, was to, be dcemed the owner of it:
R?. S. 0. 1897, ch. 224, sec. 22. Had the assessor done his duity,
the defendant would have been the person liable fo)r ti'wxe for
whichi the land was sold, and 1 do flot sec how, fliat be-iing thieca,
she was eîîtitled to becoine the purûlnaser at the tax sale and bv
mieans of lier purchase to deprix c the owneie.. .. .

Many of the objections which before tlic Assessnîent Act of
1904, 4 Edw. VII. ch. 23, would have been fatal to a tax deed,
have been remnovcd by sec. 172 of that Act. . .. Thîis change
in the law renders mrany of tlîe decided cases no longer applicable,
but it does not cure a defeet such as I have found exists as to the
assessmnent for 1901 and 1902....

The niesile profits have been allowed on a liberal scale, but we
cannot say that the aineunt awarded is so excessive as ta justify our
interference.

Appeal dismissed with costs.

SCUI1VEIZ V. YOUNTG-DIVISIONAL,ýT COURT-T)EC. 31.

Boundary-Brocen COnce$$ion-Centre.] -Appeal by the de-
fendants from the judgment of BRITT0ONý, J., 14 0. W. É. 5,10, in
faveur o! the plaintiff in an action for a declaration that the plain.
tiff is entitled to ha!! of the total quantity of land contained ini
lot 12 in broken concession B3. i11 the township of Murray, and for
damages for trcspassing lupon and removing timber f romi the plain-
tiff's land. The Court (MEREDIITH, C.J.C.IX, MC oxand
TEETZEL, J,1), agreed witlî the conclusions of fact and law of the
trial Judge, and dismissed thec appeal with costs. The defeindantýk'
costs of the miotion for leave te adduee farther evidenee ani, ini-
(i(lfltill to it, including the taking o! the evidence, to be taN\ed
to hini and dcducted froni the costs to which the plaintiff iý en-
titled. S. J. Arnott, for the defeîidants. W. S. Morden, fo)r the
plaintiff.

I COXv. LoNGTiN-DIVISIONXI. COUflT-DEUý,. 1

Deed-Bstoppel-New Trial.]-Appcal by the plaiifi fri-n,
the judgment of CLLSTB, J., dismissing an act'ion for thereom.
tion of a convcyance. The plaintîff, at the argument of the ap-



puaI, , oi erte î.îght to luAe I uloi th(' grouiîd of estoppel, m- h tut
~ .~ ot re~n1 d ti itu trital. Thc Cout tN[LitLunrîîii C-.. .ý

MÂu AHoSai Tu: TZiî. . J. . teiLglt, it not unre-a'oiiabî

that ail 4111iliî~ îold lie alffrded to tle plitî of ci
1hili 11wuotppeî l îpi w hie lie relieu, and dirutcW a e

trial uý ul' the Jact trial to be co.,'ts ttIî (liendî inl i li
ciucu cons oft îthe appual to be uosts ini the caUsu. \V. E.

IIdItuu, J'.<.., l'or the plaintt. J. A. \1acito1s1, foir the de-

(COODI$O\ TINIRESHiEi Là, v, TueN>tiui, 0F 1!iICS Uî (..
Dnc. 31.

lppeal lu S ie fo (our! o/ ( f l L'u sesu ,

Tinte. Co ~-1e('t ur Appea] l s,(J.. s.:î iuo

MAI.XUNand Muui ,J J.A.). ,ii Il uiotion hi' t b plain-
ti % o leave to ppealp t i S1 uprunîe (ourt of Aatda andi ti

xtidthe tîune for apelgfroîi thle jndgiîîeiî of tue toudu of
tu, ui, 1fay 1909, la () . L < 188, t Iiglît i a proper eSe fi.

aa ication t0 the 'SuIpruinw Court for uv Ioxt't appeat va. ion

rduti, e tu-w plaintif1s ant opîxirti 0il t oi lo- Spei
'îî t.orerd iaI ie % tum, 11r appeat i ig bue uwteid uîîlil thle

emp atioli of flc e t tt i îugs of itat (onul, mnîiîîiuig i

Vurtar 1910. Conts of tLis application to bu o4 ii tle pro-
po-i-fi appeal. T. C. liobinette, N.C., fou the phintit'KW. A.

lola.K.C., for flie defendants.

loWx.I v. WAI(Noc-C.A.-l>Ec. 31.

IVill-Lau'fudl t'îdoii' ('oirrýlstatioii fl. amippeiil by
the Allifnait *\giie Cw ) îlnîî 'auîk [rou thle order of a Ili-

sioiiîl Conrt flirîîiiî lat jiliîu the i triaîl hii faor of loie

plant fiNcxcutr~ uooîîidîg ie w ill of .lîîie. NuVoy*ir-
To1 ialb apian,l;it el îtd b liete lawfît wdow' Cf the

Teese.'ho ettrgv eti lgacie to M1W elide of Mie
pptantind t1i', residuef of biis estate to11 die 1fondanti F a

whrfoek w li e 1wa nîarri aftulus 1 llege ;11 arriage' !b Ilte
aippeltaiti. Tl'h Court Mos '.jT.O.. 0s.niîjý, (Lxiiîîow,M -

1.AREN, and 'OEîîtUTU, .TJ.A), nt the hîearing (li;thi Noveinblwi,
1909), tiuib'ed tlî appea. beIng of opinion Iliat, 11w trial ,Jutlre

BROUS a HURNOCK.



314 TH1E ONTARIO WEEKLY NOTES.

and the Divisional Court were right ini holding that there was Do
evi(lenc to justify the contention that the testator was trnder the
uiidue influence of any on1e, or that hie was non coinpos mentis, or
was not deliberately and intelligentlvy takingz the position. even if
wrong il bis belief that lie bail neyer been lawfully married to
the appellant. Judgment was reserved as to the eosts of the
appeal, and the Court now directed that the appellant -4iould piay to
the plaintiffs and the defendant Eva Warnoek the eosts of thie
appeal, and that thue costs of the guardians of the respective int.
fants should be paid to tliem out of the estate. 1. F. Ilellrnuth,
K.C., for the appellant. E. E. A. DuVernet, K.U., for the plain.-
tiffs. G. H1. Watson, K.C., for the defendant Eva Warnock. A.
1-. F. Lefroy, K.C., for the infant J. G. Warnoek. J. R?. Meredith,
for the other infants.


