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COURT OF APPEAL.
OCTOBER 247H, 1911.
DELL v. MICHIGAN CENTRAL R.R. CO.

Railway—Injury to and Death of Servant—Section-man on Track
Struck by Engine Moving Reversely—Absence of Warning
Flag or Flagman—Negligcnce—I/"nsatisfa(-tory Findings of
Jury—New Trial.

An appeal by the defendants from the judgment of Crute,
J., upon the findings of a jury, in favour of the plaintiffs, the
infant children of Levi Dell, deceased, in an action for dam-
ages for his death, while in the service of the defendants as a
section-man, owing to the negligence of the defendants, as
alleged. The jury assessed the damages at $2,500, and judgment
was given for that sum with costs.

The appeal was heard by Moss, C.J 0., GARROW, MACLAREN,
and MAGEE, JJ.A.

D. W. Saunders, K.C., and A. Ingram, for the defendants.

W. M. German, K.C., for the plaintiff.

The judgment of the Court was delivered by MAGEE, J.A. :—
The finding of the jury that the negligence which caused the
accident consisted of the crew running backwards in a westerly
direction over the east-bound track without a flagman, must be
construed with reference to the evidence and the instruections
they received from the learned trial Judge. Throughout, the
object of both the flag and flagman was referred to as being to
stop approaching engines or trains from approaching others or a
place where repairs upon the track were going on. A man
placed at the rear end of an engine or train which was pro-
ceeding backward was not spoken of as a flagman. Hence that
finding must, I think, be taken to mean that a flagman on the
ground to warn approaching trains, or possibly to warn the

11—i111. 0.w.N.
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deceased when at work, of their approach, should have beex
employed. This meaning would seem more evident if the jury’s
dnswer to question 4B is read with the finding referred to. They-
there say that what made the system of shunting in use im
Welland yard a dangerous one consisted in running without
proper precautions in the yard; and, on being asked to define
what proper precautions were lacking, they added, “runnings
backwards without a flagman contrary to the rules.” If they
referred to the written rules, put in evidence, as I think they~
did, then no contravention of any of them was shewn, and the
only rule specially referred to at the trial—rule 93, which re—
quires trains not to move Or occupy the left-hand track except
by special order or under protection of a flagman in each

direction — had been complied with by the special ordex
of the yardmaster, who was himself on the returning em—
gine. In that rule the flagman referred to is manifestls
not a man on the engine; and nowhere throughout the
rules do I find the word “flagman’’ referred to in that sense _
1f the jury referred to rules established by ordinary practice
as sworn to by the witness Wedge, the next friend of the infan¢
plaintiffs, then equally the reference would be to a man on the
ground. He does not refer to any rule as to engines or trains
running backward. He does say that it was the recognised prac—
tice to have a man, usually the foreman, to warn the men worlk_
ing on the track of approaching engines or trains, or else to have
a flag out which they should not pass; but he also says that

when a man was working by himself, he would have only himSelf
to look out for the trains.

Taking it then as the meaning of the jury that it was neglj_
gence of the defendants to run without such a flagman on the
ground, the finding would, I think, be unreasonable and un _
warranted by the evidence.

The deceased Dell, a section-man, walking alone along the
track, noticed a rail which he considered out of gauge, on thea
goutherly or east-bound track, and he at once set to work alone
to put it in gauge and spike it, and while at this work he wag
struck by a shunting engine running backward westerly on tha¢
track, which had passed him a foew minutes previously on the
same track at the rear end of an east-bound freight train, whiey
it was assisting or ““shoving’’ out of Welland. Neither the
existing condition of the rail nor his work upon it in any wa,
made the track impassable or interfered with traffic. There
would be no necessity or even propriety in sending out a fi
or a flagman to stop a train while a workman was walking ofp
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the track. Neither under the evidence nor the written rules is
any such suggestion made. There would, however, be the other
alternative of having some one to warn the workman, as the
witness Wedge suggests was the practice. But in this case it is
not shewn that any one had instructed Dell to do this particular
work at that time on the east-bound track, nor that any one even
knew that he was going to be or was engaged upon it. If it was
necessary or proper that a flag or flagman should have been put
out, and if, as Wedge says, it was a foreman’s duty to have
seen to that, there was no request to any foreman or superior
for any protection, and no knowledge by any foreman or sup-
erior of the necessity for any, and no knowledge of the existence
of circumstances in which such protection might reasonably
have been considered necessary. There is no direct evidence,
even, that it was in the line of his ordinary duty that Dell should
set about doing what he did without first reporting the defect
he set about to correct ; the jury might, in the absence of evidence
to the contrary, properly infer that it was his duty to do the work ;
but they could not infer that if, as Wedge says, it was the fore-
man’s duty to see that the workman was protected, the workman
was entitled to expect this protection without making known the
existence of its necessity.

The evidence shews that Dell was an experienced man, in
the defendants’ employment for twelve or more years, and knew
what protection he should have; and no difficulty was suggested
in the way of his applying to a foreman for any protection which,
under the rules or practice of the company or the yard, he should
have.

I am unable to see how the finding of the jury that there was
negligence in not having a flagman, in the sense referred to,
can be sustained upon the evidence. Their answer refers to the
engine running west upon the east-bound track ; but the evidence
for the plaintiffs shewed that, within the yard, engines and
trains ran upon either track in either direction, as indeed one
would expect would be necessary. If that running on the left-
hand track in the yard was intended by the jury as an element
of negligence, it was unwarranted by the evidence. But it was
probably intended only to state one of the circumstances making
up the condition of affairs in which it was negligence not to have
a flagman. The same may be said of the reference to the engine
running backward, which in the very nature of things must be
both necessary and frequent. That main finding of the jury
upon the first and second questions submitted to them cannot,
I think, stand.
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But the jury also found, in answer to questions 3 and 4 A
that the system of shunting cars as practised in the Wellan(i
yard was a dangerous system, and the danger consisted in ram_
ning without proper precaution in the yard. Had the findinge
stopped there, it would be a question whether it was wrong. Buat
on being asked to say what proper precautions should ha.ve’
been taken, they added ‘‘running backwards without a flagmayy
contrary to the rules.”” The mere finding that a system is a dam —
gerous one is not of itself sufficient to create liability. A systemn
may be dangerous without involving negligence. It may be the
only system that is practicable; and, if persons enter upon ox-
continue willingly to work under it with full knowledge of itsg
inherent dangers, they cannot complain if at some time those
dangers culminate in injury. But here the finding is more
specific, and it is that the system of running backward withow ¢
a flagman, contrary to the rules, constitutes the danger. Ha
this reference to the rules been omitted, it might be said that by
“flagman’’ they meant some one at the rear of the engine oy
tender, and different considerations might arise as to the pro_
~ priety of such a finding. But the jury evidently considereqy
that the danger was owing to the fact that it was contrary to the
rules; and, if it were so, the éxistence of rules against it, kno
to the workman, would constitute danger, in that he would bea
tempted to rely upon them, whether they were written rules oy
those of ordinary practice.

Then, as 1 have said, the evidence does not shew any sucl
rule; and the finding, in its present shape, is, to my mind, un_
warranted. The Railway Act, R.S.C. 1906 ch. 37, does, in sea
276, call for a man at the rear end of a backing engine or train‘
when crossing a highway, to warn the public thereon. But tQ’
say that in a busy yard, where there must be constant backwarey
and forward movement of cars and engines, it is negligence no¢
to have a man so stationed, is another matter.

In the present case there was a most unfortunate conjunctioy,
of ecircumstances, it would almost seem of all circumstances
likely to bring about an accident. A diligent workman engrossed’
in his work upon the track; an adjoining moving train, whick
would prevent him from hearing the approaching engine or any,
warning by bell or whistle from it; an engine moving backwarq
so that its erew would not have a view along the track ahead ; 2
curve to the north, preventing a view from the south side of
the engine; and the train upon the other track, preventing, °Wing-
to that curve, a view from the north side. And yet one woulq
think just such concurrences not unlikely to happen frequently-

>
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if not daily, not perhaps at Welland, but wherever there is a
curve in a.busy railway yard throughout the country. If there
be such permanency of probability of coincidence, then it is a
question for the jury whether a system which does not guard
against danger is not unnecessarily dangerous, and whether
there is not negligence at common law on the part of the em-
ployer in maintaining it or allowing it to continue.

In my view, the case could not be withdrawn from the jury;
but, as I have said, the present findings should not stand, and
there should be a new trial; the costs of the former one to be
costs in the cause, and the costs of this appeal to be costs to the
defendants in any event. 3

I may add that, with the jury’s finding that what was done
was contrary to the rules, the negligence would be that of the
company’s servants, and they would only be liable under the
Workmen’s Compensation for Injuries Act, so that the judg-
ment for $2,500 would be unauthorised, the Jury having found
the damages under the Act to be $1,500. d

OcroBer 247H, 1911.
*PATTERSON v. DART.

Mortgage—Redemption—Account—Interest—Insurance Moneys
—Ezpenditure for Rebuilding — Improvements — Lien —
Agreement.

Appeal by the plaintiff from the order of a Divisional Court,
2 O.W.N. 429, affirming an order of Larcurorp, J., dismissing
the plaintiff’s appeal from the report of the Judge of the County
Court of the County of Essex, to whom (as an Official Referee)
the taking of the accounts directed by the Jjudgment in the action
was referred.

The action (which was for redemption of mortgaged lands)
was dismissed at the trial, but, on appeal, a Divisional Court
declared the plaintiff entitled to redeem, and directed an account
to be taken “‘of what is due from the plaintiff to the defendant or
from the defendant to the plaintiff, making all just allowances
to the defendant for money expended in improvements and re-
building after fires, the management of the said premises, includ-
ing the keeping of accounts, the collecting of rents, paying of

*To be reported in the Ontario Law Reports.
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insurance and taxes, the overseeing of repairs to the buildings
on the said premises, and the time and work given to the re-
building after the fires on the said premises;’’ reserving further
directions and costs. This judgment was affirmed by the Court
of Appeal: 11 O.W.R. 241.

The taking of the accounts was proceeded with, and the pre-
sent appeal concerned the allowance by the Referee of some of
the items of the account brought in by the defendant. No ques-
tion was raised as to the amounts allowed, the contention being
confined to the propriety of any allowance in respect of them.

The appeal was heard by Moss, C.J.0., GARROW, MACLAREN,
MegepiTH, and MAGEE, JJ.A. '

Shirley Denison, K.C., for the plaintiff.

J. M. Pike, K.C., for the defendant.

Moss, C.J.0. (after setting out the facts at length) :—The
first objection is, that the Official Referee should not have
allowed interest to the defendant upon the sums of $1,340.62,
the amount of the mortgage-debt, as ascertained or estimated
when the agreement of April, 1895, was entered into, and of
$1,857, the amount of the judgment then payable to the defen-
dant* The plaintiff’s position is, that, under the agreement;
the ascertainment of the correct amount due and payable i
respect of the mortgage and judgment was never carried out;
and, consequently, there was no debt or sum certain payable 133’
virtue of a written instrument so as to bring the case withi? =
sec. 114 of the Judicature Act, and that it was not within se¢: —
113. :

These contentions are not applicable under the conditions
existing before the Official Referee. By the judgment, the de-
fendant is allowed to redeem upon the special terms expresset
therein, and the Official Referee was bound to have regard L
them as well as to the provisions of Con. Rules 666, 667, and 7565 i
all of which were applicable to the proceedings before him.

The defendant was being treated as a mortgagee in posses” §
sion, and as such accountable for the rents and profits. To;z
charge him with rents and profits, and allow him no intel'est\‘_

on the mortgage-debt, would be contrary to equity and justic®

*This refers to a former judgment in an action brought by the ’Mols"“':;‘
Bank against the present plaintiff and defendant and others, by which £ e
defendant was to recover the sum named from the plaintiff; and to ’j‘:
agreement afterwards made between the plaintiff and defendant, which W&
not carried out. i

— .

E




PATTERSON . DART. 129

and contrary to the course of the Courts. The Official Referee
dealt with the case as such cases are ordinarily dealt with upon
4 mortgagee bringing in his account. The parties admitted
efore him the correctness of the figures stated in the agreement
as shewing the indebtedness at that time; but the plaintiff
claimed that he was entitled to be credited with the costs that he
Was entitled to, over and above those to which the defendant was
entitled. This wag admitted, and the parties agreed upon $150,
and eredit wag given for that amount upon the sum of $1,340.62,
admitted to he que in respect of the mortgage-debt. The Official
eferee, having thus, by the admissions and agreement of the
Parties, ascertained what was due as of the 1st July, 1895, pro-
ceeded to take the accounts according to the well-understood rule
laid down in MeGregor v, Gaulin, 4 U.C.R. 378, charging inter-
st upon the deht up to the date when the rents and profits
Teceived exceeded the interest and reduced the principal: Bell &
Unn on Mortgages, p.- 156. An examination of the final ae-
count as found shews that the Official Referee observed the
Proper practice. And there can be no question that in so taking
€ accounts he rightly allowed the defendant interest upon the
Principal moneys. The judgment bore interest as of course from
its date: Con. Rule 116; and the agreement, which was never
fulﬁll&d, had not the effect claimed for it of depriving the defgn-
ant of the right to be allowed interest upon his mortgage-claim,
éSpecially when, as here, he is charged with the rents and
Profits of the premises ag a mortgagee in possession.

The objections to the manner in which the insurance moneys
Were received and dealt with are covered and answered by the
Wide terms of the judgment. The Official Referee was not
{'eSfiricted as to the allowances to be made for moneys expended
' Improvements and rebuilding after the fire, otherwise than
that they were to be Just, which must mean just to both parties.
An 1t is quite apparent that the reference directed was inten-
tmn"’.‘uy designed to cover the state of eircumstances which was

Ue In part at least to the plaintiff’s delay and apparent acquies-
cence in what the defendant was doing with the premises during
the long periog which elapsed between the 1st July, 1895, and

€ commencement of this action. As between mortgagor and
nortgagee in Possession, it has long been the rule to allow for
Teasonahle lasting improvements, and especially where the effect
of the €Xpenditure has been to increase the revenue frqm the
rents and profits from the premises, which was the case in this
nstance. And, in order to support such a claim, it has not been
flecessary to resort to the statutory provisions with regard to
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allowances to persons holding under a mistake of title. KEven
before the enactment of those provisions, relief of that nature
was allowed, not only to mortgagees in possession and tenants in
common receiving the whole of the rents and profits and making
improvements, but to persons holding under a mistake of title.
The subject is discussed by Strong, V.-C., in McLaren v. Fraser,
17 Gr. 567, and more fully by Boyd, C., in Munsie v. Lindsay,
11 O.R. 520, at p. 528 et seq., where he points out that the mea-
sure of relief allowed to a mortgagee in possession may exceed
that which the statute secures to a person holding under a mis-
take of title. See also Curry v. Curry, 25 A.R. 267, where the
same questions were discussed to some extent. In the case at
bar the Official Referee, while allowing the expenditure and
charging the increased rents and profits, properly credited the
insurance moneys as of the respective dates of their receipt, and
in thus doing he followed the proper course. Tt was urged that
the agreement of April, 1895, made a different disposition of
moneys to be received for insurance. But, as already pointed
out, that agreement was made with reference to a condition of
affairs expected to result in case it was carried out according
to its terms. It was not intended to and could not govern the
circumstances which arose after the failure to carry it out.

As to the objection to the allowance for compensation, that is
also covered and answered by the terms of the judgment. Hav-
ing regard to the evidence, the amount allowed does not appear
to be excessive or improper, and there is no good ground for iu-
terference with the Official Referee’s conclusions in regard t0
the claim. :

The remaining objection is pointed at the right of the deren-
dant to be paid the amount of the judgment for $1,857 recovered
in April, 1895. Upon the argument of the appeal it was said
that this judgment had been assigned by the Molsons Bank to
one Watterworth, and that the defendant was not now entitled
to it. There is nothing in the printed case pointing to any such
disposition of the judgment. But in the printed case in the
former appeal to this Court the assignment from the Quehec
Bank to Watterworth is one of the exhibits. Referring to it and
the judgment in the case of Molsons Bank v. Patterson, Dart, et
al., it clearly appears that the assignment has no reference to the 8
judgment for $1,857 obtained by the defendant against the =
plaintiff. It only deals with the judgment obtained by the
Vlolsons Bank against the plaintiff and defendant with others,
which is an entirely distinet recovery.

The appeal should be dismissed with costs.
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Megrgprrs, J.A., agreed in the result, for reasons stated in

- Writing,

Garrow, MAcLAREN, and MagEg, JJ.A., also concurred.

OcToBER 24TH, 1911.

*HUTT v. BUTT.

Will—-Devise~Vested Estate in Interest—Restraint on Aliena-
ti%Repugmncy~Invalidity.

An appeal by the plaintiff from an order of a Divisional
Court of the 7th March, 1911, dismissing the, plaintiff’s appeal
from the Judgment of Mmpreron, J., at the trial, whereby

t_e action, which was brought to recover possession of land, was
dismisgeq,

The appeal was heard by Moss, C.J.0., GARROW, MACLAREN,
FREDITH, and Magem, JJ.A. :
- D. Armour, K.C., and W. A. Proudfoot, for the plaintiff.
L Hilliarq, K.C,, for the defendant.

08 0.F 0. -STh8 otions 16 biodglit by w i Joue 8.
Hutt, deceased, to recover possession from the defendant, who is
& grandson of John B, Hutt, of a parcel of land deseribed as

¢ west half of lot 8 in the 6th concession of the township of

Inchester, in the county of Dundas.

oth parties claim to derive title from or through one George
lonzg Hutt, a son of John B. Hutt; and their respective rights
°pend upon the effect of a devise of the lands, contained in the
Will of John B, Hutt, in the following terms: ‘I give and be-
Theath to my son George Alonzo Hutt the west half of lot num-
° 8 in the 6th concession of the township of Winchester, con-
t’?““Pg by admeasurement 100 acres more or less, to be gi.ven
M in possession at the time or immediately after his marriage
T 1 the event of hig marriage not having taken place, and his
brot'her John Elgin Hutt be deceased, then to be taken into pos-
Session gt once, said deseribed 100 acres to be not sold by my son
sorge Alonzo Hutt to any other person than to my son John
lein Hutt ¢4, the sum of $1,400. In the event of the decease

*
To be reporteq in the Ontario Law Reports.
12—, 0.W.N,
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of my son John Elgin Hutt taking place before the decease of
my son George Alonzo, then my son George Alonzo may sell said
100 acres as and to whom he pleases or bequeath the same to
whom he wills.”’

The main, and indeed it may almost be said the only, ques-
tion is as to whether the provisions with regard to the disposition
of the land by George Alonzo Hutt are valid restrictions or
whether they are void as repugnant to the gift of the fee.

Another question was raised and discussed at the trial, as
to whether the title to the land ever vested in initerest in George
Alonzo Hutt. But, when the provisions are carefully examined,
there seems to be no question that, notwithstanding the some-
what confused directions as to possession, there is nothing to
prevent the vesting of the estate in interest, and no condition or
limitation sufficient or effectual to divest that estate at any sub-
sequent period, unless the restriction on alienation imposes one.

And on the argument in appeal it was virtually conceded that
the sole question was as 1o the validity of the provisions in re-
straint of alienation.

The plaintiff’s contention is, that the restraint is only partial
and not unreasonable; and that, having regard to the decisions
of the Courts of this Province, founded upon and adopting the
principles enunciated by Sir George Jessel, M.R., in In re Mac-
leay, L.R. 20 Eq. 186, it is valid and operative to prevent George
Alonzo Hutt from selling the land to any one but the plaintiff
during his lifetime.

The defendant, on the other hand, contends that, having re-
gard to the decision of Pearson, J., in In re Rosher, 26 Ch. D.
801, and of the Supreme Court of Canada in Blackburn v. Me-
Callum, 33 S.C.R. 65, the restriction as to alienation is void as
repugnant to the gift in fee.

The effect of the provisions of the will is to impose upon the
devisee a condition which, in substance, prevented him from
selling the land to any one but the plaintiff during his lifetime
or disposing of it by will to any one unless he survived the plain-

tiff. In other words, it was, having regard to the evidence as t0 1 :
the actual value of the farm, an absolute restraint against dis- =

posal during the plaintiff’s life. A provision having a similar

effect was held by Pearson, J., in In re Rosher, supra, to be void-

In perusing the numerous decisions which appear in the =
reports relating to the question, one is much ineclined to sympath-
ise with, if not entirely to coincide in, the regret expressed by =
Pearson, J. (In re Rosher, p. 814), and repeated by Meredith:

R e 2 2 B RN GRS Bt
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7, in MeRae v. McRae, 30 O.R. 54, at p. 58, that the rule against
TePugnancy had ever heen departed from. :
In re Macleay was decided by Sir George Jessel, M.R., in
1875. The decision of Pearson, J., in In re Rosher was given in
.1884- In the interval this Court dealt with a similar question
a 2s v. MeAlpine (1881), 6 AR, 145. . . . The Court
1d not assume to adopt or follow the decision of the Master
of the Rolls ip In re Macleay or to lay down any principle of
general application, But, if it did affirm a principle contrary to
waat was subsequently propounded in In ve Rosher, still, not-
Withstanding anything that is suggested by the Judicial Com-
mittee in Trimple v. Hill, 5 App. Cas. 342, it would be the duty
of this Court to accept Earls v. MeAlpine, as long as it stood
unI’eVerrsed Or unvaried by the Supreme Court or the Privy
ouncil, in preference to In re Rosher. ;
eference in regard to the authority of decisions, to Jacob
V. Beaver, 17 0.1, R, 496, 499, 500; Macdonald v. McDonald,
1 QB 187 Retoronas to Blackburn v. McCallum, as to the
restrietion upon alienation. ]
In view of the opinions expressed and the decision actually
rendereq (in Blackburn v, MecCallum), it must be taken that,
o .the extent to which Earls v. McAlpine determined that a re-
“Strietion upon alienation limited to the lifetime of a third per-
son. Is a condition valid at law, it must be deemed to be no longer
2 binding authority, and that the decision in Blackburn v. Me-
Callum i to be accepted as determining the contrary. .
COmparing the provisions of the will in that case with those
of the will in the present case, the restrictions imposed by the
attgr are quite as absolute as in the former. Not only is the
cCVisee, by the stringent terms of the will, prevented f_rom sell-
ng, but he ig rendered incapable of disposing of it by will unless
o t}}e vent of his surviving the plaintiff. In effect, the power
y 'Sposal is 5o fettered as to be incapable of exercise for the
“etime of the plaintiff. There is no other form of transfer
Or disposition by which he could effectively avail himself of tl{e
2;% :3 to deal with the lands as his own, without forfeiting his
atesT iy . |
It_is only Decessary to conclude that, upon the language of
e.“flu and the cireumstances of this case, it is governed by the
“Cision of the Supreme Court,
¢ appeal should be dismissed with costs.

GarROW ang MacvareN, JJ.A., concurred.

MErEDITE and Macer, JJ.A., agreed in the result, each giv-

0¢ reasons in writing,
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HIGH COURT OF JUSTICE.
RippELL, J. OcroBer 20TH, 1911.
BOEHMER v. ZUBER.

Trespass—OQOccupant of Office in Hotel—Sale of Hotel under
Power of Sale in Mortgage—Notice of Sale—Removal of
Books and Papers of Occupant—Deposit in Unsafe Place.

An action against the defendant Zuber and his co-defendants,
his servants, for $10,000, for that they ‘‘came and broken open
and entered into the . . . office premises of the said plaintiff,
and took and carried away therefrom certain goods, chattels,
and personal property of the plaintiff, as well as certain chattels,
books, and papers, not the property of the plaintiff, but in his
care and custody, causing loss and injury to the plaintiff.’’ |

The action was tried without a jury.
W. M. Reade, K.C., for the plaintiff.
F. E. Hodgins, K.C., and J. A. Scellen, for the defendants.

RipELL, J.:—Zuber, owning a hotel property in Berlin, sold i
in April, 1909 to Floyd Boehmer, son of the plaintiff; he mort
gaged to Pipe and also to Dunke and sold to the Kaiserhof Hotel :
Company. Pipe assigned his mortgage to Irwin, who assigned it
to the defendant Zuber; Dunke also ass1gned to Zuber his
mortgage. |

The plaintiff had been occupying a room in the hotel as an <
office, and continued so to do; but, on the whole, I think he did
50 as representing his son. On the 10th February, 1910, the
plaintift, aetmg for his son, settled with the Kaiserhof Hotel
Company in respect of an account of $1,368 claimed against the
company. In the settlement, rent, $300, was allowed the
company ; this, on the evidence, it is plain, was for the office for
one year from the 2nd April, 1909, to the 2nd April, 1910.
think, also, that it was the rent of Floyd Boehmer, and not of the
plaintiff; but this is perhaps immaterial.

Interest falling in arrear, notice of exercise of power of salé
was served upon the company; the plaintiff was interested i#
the company, and knew that notice of exercise of power of saleb
had been served—he knew the contents of the notice, but took 10+
steps to prevent the sale. He was not personally served with 4

T

=3 iew

T
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notice ; and,
actually diq.

The sale took place on the 15th July, 1910. The plaintiff re-
Mained in occupation of the office with some books, papers, efc.
On or about the 18th August, the plaintiff went away from Ber-
1 with his wife, temporarily, leaving his house locked up. On
the évening of the 18th August, the defendant Zuber found the
office door unlocked; and on the 19th he sent his co-defendants,
Who went into the office, through the front door, unlocked, as I

ave said, ang carefully and prudently gathered the books,
Papers, ete., put them into boxes, etc., and took them to t.h e
Plaintiff’s houge. Finding that place locked up and no one in,
they left the goods on the verandah of the house, t'he plaintiff
admittedly having no other house or place of business. The
Plaintiff came home some days after this oceurrence, ar}d found
that some of hig Papers had been scattered by the wind—one
apparent]y lost. The damage, however, is trifling, and I assess
that at $10__t, which sum, with Division Court costs, Wl.th .
set-off of High Court costs, the plaintiff will be entitled, if he
I8 entitled to an thing. ;

But the defeli’dantg contend that he is not entitled to judg-
ment at g]].

It has been said that a tenant may redeem or procure one to
redeem fop him: Coote, 7th ed., p. 714. And any L .

‘the right to redeem is entitled to motice of exercise of power
of sale: Re Abbott and Medealf, 20 O.R. 299. sogs

But it has not heen held that an occupant like the plaln_tlff_
cven if the fact is, as T find it is not, that he was the tenant in the
tenancy frop April, 1909, to April, 1910, and therqafter }:‘e-
Maineq iy Possession as a tenant whose term .had e "
a right to.redeem. He was not entitled to notice oﬁ the exercise
of POWer of sale. Nor had he any right to have his goods upon

¢ Premises of the defendant Zuber. The defendant Zuber can
avail himgelf of the time-honoured plea to this aCt{?n e S
bass, that the goods were incumbering his property, Whereupoﬁ
the defendant took the said goods and removed them to a sma
and. convenjent distance and there left the same for the plalﬂ;
iff’s uge, doing no more than was necessary for that purposedo
Bullen & Leake ’s Precedents in Pleadings, 3rd ed., pp. .799, 800.

So far, T hag no doubt at the trial, but I reserved judgment
to consjder whether what was done with the goqu\ ol dg-
endantg answered all the requirements of the law in that regard.

¥ doubts have been removed. It seems that a re.moval, XVeg
Upon the puplie street, is justifiable: Ackland v. Lutley, 9 A.

if he had been, he would not have done more than he
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E. 879; Carruthers v. Hollis, 8 A. & E. 113. This 'will answer
the suggestion that it was improper to remove these goods to
and leave them at a place at which they might be tampered
with by others.

The case of Rea v. Steward, 2 M. & W. 424, shews that the
defendants were justified in going upon the premises of the
plaintiff with the goods. At p. 426 the learned Judge cites Viner
Abr., Trespass, pl. 17 (1, a), and Rolle Abr., Trespass, 1 pl. 17,
p. 566; and decides, following these, that one is justified in
taking from his close the goods of another and in taking them to
and leaving them upon the premises of that other.

Pratt v. Pratt, 2 Ex. 413, Drewell v. Towler, 3 B. & Ad. 735,
Melling v. Leak, 16 C.B. 652, among other cases, may also be
looked at.

I think the action should be dismissed with costs.

MippLETON, J. OcroBer 20TH, 1911.
Re SAWDON.

Will—Construction—Life Insurance Policy Payable to ‘‘Heirs
according to Will”’—Bequest of Residue to Nephews—Power
of Appointment — Wills Act, sec. 30 — Ontario Insurance
Act, sec. 2, sub-sec. 36—Amendment by T Edw. VII. ch. 36,
sec. 1—Moneys of Infants—Retention in Court—Costs.

Motion by the executors of James Edgar Sawdon for an order
declaring the construction of his will in relation to an insurance
of $500 in the Royal Templars of Temperance. The insurance
moneys had been paid into Court by the society.

W. E. Raney, K.C., for the executors.
‘W. S. Ormiston, for the next of kin.
J. R. Meredith, for the infants.

MiopLETON, J.:—By policy of the 18th May, 1909, the
society  agreed to pay $500 to ‘‘heirs according to will or such
other person as the said member may hereafter legally desig- 4
nate.”’ 3
The member, an unmarried man, whose father and mother
are both dead, by will dated the 30th Oectober, 1909, after some
small legacies, gave ‘‘to my nephews Samuel Sawdon-Smokum
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- d George Guy Sawdon all that is left;’’ this to be held by the
eXeeutors in trust during the nephews’ minority.

This insurance money is now claimed by the infants, and the
Xecutors as trustees for them.

. The next of kin of the insured, his surviving brothers and
Sisters, also claim this fund.
In any aspect of the case, I think the infants take.
anifestly the word ‘‘heirs’’ is not used in its strict legal
Sense. By the expression ‘‘heirs according to will’’ the deceased
Meant those who according to his will would succeed to his
Property,

Rose v. Rose, 17 Ves. 347, is an illustration of this use of the
glord- There the testator directed that, in the event of a lapse,
g fe Property was to go to ‘“my heir under this will.”” The Master

the Rolls, Sir William Grant, said that there was ‘‘no doubt’’

at this meant the testator’s daughter, his residuary legatee.

h? Same result is arrived at in another way.

th his policy. is not payable to a ‘“preferred beneficiary;’’ and,

ere_fol-e, the insured had a general power of appointment; and,
gg'n"n“tue of sec. 30 of the Wills Act, 10 Edw. VIL ch. 57, the
per:;al residuary bequest to the infants includes this policy as

&lmnal estate ‘‘which he may have power to appoint in any
o efr he may think proper, and shall opprate as an execu-
Will’()’ Such bower, unless a contrary intention appears by the
Doixit he section gives to the will the same effect as an ap-
fon ment executed in conformity with the statutory power

IIld I the Insurance Act.
b6 tl_must be borne in mind that see. 30 of the Wills Act cannot

¢led on where the policy is payable upon its face, or by any
theyin‘;x%med document, to any preferred beneﬁci.ary, because
eannotured has then only a limited power of appointment, and

I aPpoint ““in any manner he may think proper.”’

Act °§10t think that sec. 2, sub-sec. 36, of the Ontario Insurance
Sec, 1), o do?? ch. 203 (as amended by 7 Edw. VIL ch. 36
aceording It)o i:;lis, Jere the expression is not ‘“heirs’” but ‘‘heirs
is equ:ﬁ‘e 37_111., .therefore, be an order declaring that this{ money
it to Be Y divisible between the two named infants, and dn:ectmg
eumulatg) aced to their credit and to be paid to them, with ac-
time opq Interest, on attaining majority, unless in the mean-
s °F 18 made to the contrary.
out of C;:f:tt? € practice to order money of infants to be paid
 €Xecutop Or Investment, even when the will authorises the
% hold and invest.
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The costs of the executors (and their solicitor, who was ap-
pointed to represent these infants as guardian ad litem) and of
the Official Guardian, who represented infants having an ad-
verse interest, may be paid out of the fund before division.
Otherwise no costs.

MIDDLETON, J., IN CHAMBERS. OcroBER 20TH, 1911.
Re BEAM.

Will — Construction — ““ My Life Insurance’’ — Policy Payable
to ““Legal Heirs’’—Limited Control—Words of Will Con-
fined to Insurance with which Testator had Power to Deal—
Payment to Widow and Children in Equal Shares—Insur-
ance Act, sec. 2, sub-sec. 36—Amendment by 7T Edw. VII.
ch. 36, sec. 1.

Motion by the widow of a deceased assured for payment out
of Court of insurance moneys paid in by trustees.

H. S. Whife, for the widow.
J. R. Meredith, for the infants.

MippLETON, J.:—The testator, by his will, after giving his =
wife certain land and personal property, says: ‘‘I give her also
my $3,000 life insurance to be hers absolutely.” E |

There was $3,000 insurance, $2,000 in the Oddfellows, pay-
able to the wife (this she has received), and $1,000 in the Fores-
ters, payable ‘‘to his legal heirs,”” which has been paid inte E
Court.
The testator left his widow and two infant children; and,
according to the statute R.S.0. 1897 ch. 203, sec. 2, sub-sec. 36,
as amended by 7 Edw. VIIL ch. 36, sec. 1, and interpreted in Re
Hamilton and Canadian Order of Foresters, 18 O.L.R. 121,
unless the will gives this $1,000 to the wife, she and her sons each
take a third. The $2,000 policy was in favour of the wife, and -
probably did not fall within the description contained in the -
will, as the testator purported to deal only with his own insur- =
ance. In re Cochrane, 16 O.L.R. 328, shews that when a testator
speaks of ‘‘my life insurance’’ he is not to be regarded as deal",:
ing with insurance which he has declared to be for the benefit of
a preferred beneficiary. This, by the statute, then ceased to be
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his, anq became a trust fund over which he had a limited statu-
tory power, ;

The fact that the testator had no control over this $2,000 does
10t of itself render the clause inoperative, but the clause must be
read ag though what had been given the wife was ‘‘my life in-
Surance,’’

The head-note of Re Cheesborough, 30 O.R. 639, goes be-
Yond what wag actually decided, and the true effect of the
Ecision jg pointed out in In re Cochrane, supra, at p. 333.
eneral words, such as here used, applying to all the testator’s
msuran%, are sufficient to constitute a declaration under the
Surance Act without further identification of the policies as to
msurance to which they can be applied, that is, as to insur-
ance which i the testator’s own. What In re Cochrane deter-
Tnes i, that these words cannot be made to apply to that which,
€ earlier declaration, has ceased to be the testator’s.

; 18 view of the decisions was accepted by Mr. Justice Clute
g%eNWatters, 13 O.W.R. 385; and I do not regard Re Earl, 1

1141, as in any way in conflict with it. A3
he policy payable ““to the legal heirs’” must, in view of the
Wterpretation section, be read as payable ‘“to the widow and
childrey

will in equal shares,”” and is, therefore, not subject to the

To holq that the will could be read as meaning ‘‘the $3,QOO
WSurance noyw upon my life,”” would be in direct conflict with
e CochraHE, which has, I think, confined the expression‘ “my
Mine? to the narrower meaning “thg insuranqe which is
d L e €Xpression which, as I have pointed out in Re Saw-
Db ante, jg again expanded by the Wills Aect so as to inelude all

sitigrance over which the testator has a general power of dispo-
n,

Ofle:third of the money may be paid to the widow, and the
iy daﬁmng. thirds should he placed to the credit of the infants
€ paid to thep, on majority.
08ts out of the fund,

B, g
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MipDLETON, J. OcroBEr 21st, 1911,
Re ONTARIO ACCIDENT INSURANCE> CO.
ROLPH & CLARK’S CASE.
LAWRENCE’S CASE.

Company—Winding-up—Contributories—Conditional Subscrip-
tions for Shares—Fulfilment of Condition by Subscription
for a Certain Number of Shares by Others—Inquiry as to
Other Subscriptions—Acceptance of Shares—Letters—Ac-
quiescence.

Two appeals by the liquidator from certificates of a Referee,
in winding-up proceedings, upon a reference back to the Referee
by order of MerepirH, C.J.C.P., of the 12th December, 1910.

By these certificates it was found that the condition upon
which alone the subseriptions for and allotments of shares were
to beecome operative, i.e., the subscription of 900 shares, had not
been complied with. Four subscriptions, those of Pelletier,
Grondin, Ross, and Mills, were dealt with in the evidence. The
Referee found in the liquidator’s favour as to Ross and Mills
and against his contention as to Pelletier and Grondin.

W. N. Tilley, for the liquidator.
J. E. Jones, for Rolph & Clark and Lawrence.

MiopLeToN, J.:—If the liquidator is right as to Ross and
Mills, and Pelletier ought to be added, the condition has been
complied with, and Grondin’s position need not be considered.

Dealing first with Pelletier’s case. Pelletier gave a power of
attorney to Eastmure, and, after the lapse of several months,
Eastmure subseribed, and a stock certificate was issued and
sent to Pelletier. It may be that the delay and the fact that there
was not then a formal allotment warranted Pelletier in refusing

to accept and in cancelling Eastmure’s authority. I do not

think it is necessary to consider this aspect of the situation, be-
cause, upon Pelletier’s attempting to withdraw, Eastmure denied

his right, and, as the result of the correspondence that ensued,
Pelletier, in my view of the evidence, elected to ratify his sub-
seription and to accept the stock upon the terms, which amount to

a condition subsequent, that the calls should be paid by his
contra account as solicitor. This aspect of the case does not ap-

P e
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pea.r to have been considered by the learned Referee. Standing
by itself, the letter of the 21st J anuary would no doubt be a with-
rawal of any authority to Eastmure and any offer made by
\M, assuming in his favour that there had been no acceptance.
a‘Stn{ure met this by an explanation of the affairs of the com-
Pany in which he endeavoured to make it plain to Pelletier that
't was in hig interest, both from a financial standpoint and as
th.e So.licit()r of the company in Quebee, to reconsider his deter-
Mnation to withdraw ; and at the same fime his contention that
€Te was 1o right to withdraw was not by any means concealed.
The list of shareholders had to be completed by the 31st
arch, 1908; and this was well known to Pelletier. The fate
€ company depended in large measure upon the report to
€n sent to the Government.
annon the 1?th February, Eastmure wrote to Pellet%er: “Qur
Wit}? al meeting takeg. place on February 25th, and in dealu;g
Pugt the new stock issue, if we cannot arrange matters satis-
sub, 0r1.ly 1R Quebec before then, I suppose, as I completed the
. SCriptions upon the stremgth of the powers of attorney
glllven me, that we shall have to treat them as in existence and
resh the matter out afterwards.”” No answer to this letter is
Produceq,
}'et?il'l the 21st March, Eastmure again wrote: ‘“We have not
StoCklsDOSed of the subscriptions you gave me to the company’s
s and, as we have to complete the matter before'the end of
fouoareSent month, I had better write you ‘al.)out it.”’ Then
pan S Some discussion of the financial position of the_ com-
iSp}(,) and the statement: ‘It is necessary that the question be
you tied Of, during the present month, and that is why I want
Tocate g your present holding. .We shall be able to recip-
Seri"efy ful.ly In a business way. . . The completion of your
ing it I{tlQIl will be a favour, there being no time now for p‘lac-
you 258 Sewhere. The amount to be called is, as already adv1§ed
if y,Ou Percent. . . In your case the matter can be dealt with
desire on a contry account,’’
givenny(t)he 23rd March this is answered thus: “‘I have already
Veru fully the reasons why I cannot take up that stock now.
for thay’ :s you have offered me in one of your letters to pay
ompgp Stock with fees which may become due me by your
Point i, OF professional services, I am prepared to stretch a
amoyp Order to meet you on those lines. I understand the
Thig be paid for this stock will be $1,000.”
as on .th:Vas understood by the company to be an acceptance,
10t April they wrote asking for a voucher for the

€ th
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$250 which had been credited on the call. No reply was made
to this, but on the 10th July a change was made in the organi-

. sation of Mr. Pelletier’s firm, and a letter was written asking
acceptance of a draft for $301, the amount of a bill rendered the
previous year.

On the 17th July, the company answered stating that $250
had been credited on the call, and that a draft for $51, the bal-
ance, would be accepted.

On the 1st August, the firm wrote that Mr. Pelletier’s ‘‘only
undertaking was to take stock, which he will pay out of the
proceeds of any new business to our firm.”’

The winding-up order was pronounced on the 31st July.

This correspondence satisfies me that the letter of ‘the 23rd
March was an acceptance of the stock, upon the terms indicated,
and that it was so understood by Pelletier. I am not concerned
with the interpretation of these terms.

When Mr. Pelletier’s evidence was taken, the liquidator had
not found the letter of the 23rd March among the company’s
papers, and Mr. Pelletier did not produce a copy of it, and
gave his evidence on the assumption that the letter of the 21st
March had not been answered, and so no questions were put
to him about it.

With reference to the letter of the 10th April and the fail-
ure to answer it, this took place:—

Q. You did not object to this letter? A. Well, I did not
answer the letter. I thought it was a clever move on my part not
to answer the letter, remaining on good terms and not objecting,
as I had taken my stand in previous letters.

¢“Q. Well then, can I say that you tacitly consented? A8
Oh, no. To the credit? If I had consented, I would have =
written that I accept. I was waiting to see how things would
turn out. . . .

Q. It was to cover future work to be done? A. When I8

got that letter, I thought it was not the position as it should be- E

To be very frank about it, I thought if I did not answer that

letter, my stand having been taken, I would not have been com- :

promised, and it might help the company to remain on its feet,
and, being the company’s representative in Quebec, I did not
want to put any obstacle in the way. 3

¢“Q. Why did you not answer that letter of the 10th Aprilt
A. Well, T did not wish to answer that letter of the 10th, if my
memory serves me right, because my previous letters had stat b |
my position in the matter, and I did not wish to depart from ity
except if the company became a success. I was its advisor and
wanted to go very smoothly about it.”’




OTTAWA WINE VAULTS CO. v. McQUIRE. 143

. This is exactly the kind of a case which falls within the rule
laid down in Weidmann v. Walpole, [1891] 2 Q.B. 537. A busi-
€SS man in a business matter must not plays fast and loose in
this Way; and, when Pelletier knew that the company were
treating him as a shareholder, and had credited him with $250,
Part of his contra account, as against the call upon this stock, .
there g an obligation upon him to reply, and his silence
amountg t, acquiescence.

So, on both grounds, that the letter of the 23rd March was

acceptance of the stock, and the silence after receipt of the
letter of the 10th April amounts to an estoppel, I think Pelletier
Was a shareholder.

Mr. Joneg attempted to uphold the finding by shewing that
Ross Was not a shareholder. It was objected that there was no
eros's“"l)peal, but I ruled that this was open to him without any
Cross-appeal, because the finding was not as to Pelletier or Ross,

: & finding in his favour that 900 shares had not been sub-
SCI‘lbeq’ and that he might support this finding in any way

€ evidence woylqg warrant,

Roae Pon the evidence, T agree with the Referee’s findings as to

& In the result, the appeal must be allowed and Messrs. Rolph
4Tk and Lawrence must be placed upon the list of con-
tTibutopieg,

I can See no reason for withholding costs from the liquidator.

Divistonyy, Courr, OcroBer 21st, 1911.
*OTTAWA WINE VAULTS CO. v. McGUIRE.

raudyl gy Conveyance—Husband and Wife—Voluntary Set-
Ze""‘mt\Cons'ideraticm—Assu.rm)tio'n of Mortgage—Coven-
t—Bay of Dower—Solvency of Husband—Value of As-
“%Gooduill of Business—Inteni—13 Elic. ch. 5.

C‘.Jﬁgpxp]gal by the defendants from the judgment of MULOCK,

2 agaings -W.N. 987, in favour of the plaintiff, setting aside,

John 1 St the Plaintiffs and all other creditors of the defendant

hig Wife. ¢ cGuire, 5 conveyance of land by that defendant to
)

% he defendant Hattie MeGuire.,
ang Rh;,:s&e,a}']‘f'&s heard by Fanconsringe, C.J.K.B., Brrrrox

.To l‘
Teported in the Ontario Law Reports.
14\111. O.W.N.
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F. B. Proctor, for the defendants.
W. D. Hogg, K.C., for the plaintiffs.

RopeLl, J.:— - - - I cannot say that argument and
perusal of the evidence justify any material alteration of the
facts as to the financial standing of the settlor at the time of the
settlement. Nor can I find evidence to shew that there was any
contract at the time the wife joined in the conveyance of the
Toronto property, although, in view of Pratt v. Bunnell, 21
O.R. 1, and similar cases, the statement of the learned Chief
Justice that the husband could convey the equity of redemption
without the wife’s concurrence may require modification. This
statement of the law would not in any case be conclusive against
the wife—it is immaterial that she has in fact and in law no
right to dower, ete., if she bona fide believed that she had:
Forrest v. Laycock, 18 Gr. 611; McDonald v. Curran, 1 O.W.N.
121, 389. So, too, while the assumption of and covenant to pay
the $3,350 mortgage might -well be a valuable consideration
under different circumstances, it would savour of absurdity to
call these such in the present instance. The doctrine of Price
v. Jenkins, 4 Ch. D. 483, 5 Ch. D. 619, has not extended to cases
ander 13 Eliz.; and such cases as In re Ridler, 22 Ch. D. 74,
and Green v. Paterson, 32 Ch. D. 95 (see p. 104), so decide.
Harris v. Tubb, 42 Ch. D. 79, and In re Latham, 53 L.J. Ch. &
N.S. 928, are cases of a different kind. i

Tt is, I think, plain that the real transaction was a voluntary
gift to the wife—a voluntary settlement of the equity of re- = 1
demption of the Madoe property, and that no one contemplated
the liability on the covenant as a real liability. g :

[The learned Judge then gound that the settlor’s assets were
at the time of the settlement, considered from a business point
of view, $14,180 (including his business, chattels, and goodwill): 1
and his liabilities only $3,947.] 3

It is argued that ‘‘goodwill” is not to be considered as an
asset, and Ex p. Russell, 19 Ch. D. 588, is relied upon. .

[The learned Judge quoted from that case, and distinguished
it.]
The goodwill is, of course, an asset—it is worth somethingi
but, when a tradesman is carrying on his business, he cann o
use the goodwill to make money with which to pay his debts— =8
that is not at all to say that the goodwill of a business is not 10
be taken into account in determining a man’s financial standing}
still less is the goodwill of & business but recently bought ¥
be disregarded when the inquiry is not, ““What is the effect %
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& settlement ?’’ but, ‘“ With what intent was it made?’’ These

are not the same thing—although the intent may be inferred,

Perhaps in some cases necessarily inferred, from the effect:
X p. Mercer, 17 Q.B.D. 290.

I cannot fing anything in the evidence to justify a holding
that the settlor had any idea that he was in other than thor-
ughly solvent, circumstances when he made the settlement, or,
Indeed, that he was in fact insolvent. His business was good
and g baying business; his liabilities seem to have been promptly

®—and, even if we neglect the value of the goodwill, I am
mlab(lie to see that there is any ground upon which intent can be
ound,

.His difficulties arose from the action—not, I venture to
hink, ¢, be anticipated—of the License Commissioners; and in
S0me part from other causes subsequent to the settlement. But
tthe Subsequent troubles and their effect do not help to fasten
8uilty intent upon the settlor: per Malins, V.-C., in Crossley v.
Worthy, L.R. 12 Eq. at p. 167.
o am of opinion that the judgment appealed from should be
Versed and the action dismissed, both with costs.

Brrrroy, 7,
thought i
Cuted tp

0.v. 0
Costg

, agreed that the husband was in fact, and
elf to be, in solvent circumstances When‘he exe-
€ conveyance to his wife. He referred to Elgin Lo‘a,n
rehard, 7 O.L.R. 695. The appeal should be allowed with
» @nd the action dismissed with costs.

He E‘I?LCONBRIDGE, C.J., dissented, for reasons stated in writing.
a v U8ht that the majority of the Court had placed too large

valug apon the business, chattels, etc., including goodwill.
pl USness was a hotel business, and was not on the same

ahe as other businesses, being subject to control by the License
rigkg lssmnerk?_ Any one going into the liquor b.usiness incurs
platio here is a hazard which is or ought to be in the contem-
anq t}l:' i any one embarking in or carrying on that business;
the at 'S consideration bears on what was or ought to have been
Settle ltud‘e of mind of John L. MecGuire when he made the
be inlfneti-lxlvz !mpeached. The fraudulent intent should, therefore,

0 » and the case is distinguishable from Elgin Loan
* V- Orcharq, :
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Murock, C.J.Ex.D. OCTOBER 23RD, 1911.
NOBLE v. NOBLE.

Limitation of Actions—Possession of Land for Statutory Period
__Limitations Act, 10 Edw. VII. ch. 34, sec. 23—Mortgage—
Registered Discharge—Effect of—Registry Act, 10 Edw.
VII. ch. 60, sec. 62—Lien for Mortgage-debt Paid off—
Parties—Pleading.

Action by Thomas A. Noble to recover possession of certain
lands in the city of Brantford.

W. S. Brewster, K.C., for the plaintiff.
T. Woodyatt, for the defendant.

Murock, C.J—On the 8th September, 1894, the plaintiff’s
son, Frank Noble, married the defendant; and the plaintiff,
desiring to provide them with a home, on the 20th February,
1895, purchased the lands in question, which consisted of a house
and grounds in Brantford, and on the same day executed a
mortgage thereon to secure the sum of $650 and interest. On the
1st April, 1895, Frank Noble, with the defendant, his wife, took
possession, and with his father’s consent remained in undis-
turbed possession until the month of April, 1907, when he be- 3
came insane and was removed to an asylum, where he remained
until he died intestate on the 24th April, 1908, leaving him sur- :
viving his widow, the defendant, and one child, Grace, aged four- 1
teen years. No administrator of his estate has been appointed.

When Frank Noble was removed to the asylum, his wife and
child continued to occupy the premises as a home, and were in
such possession on Frank Noble ’s death, and remained in posses-
sion until about the 30th May, 1908, when the property was
rented by the defendant to one Frank Smith, who occupied it as
tenant from the 17th June, 1908, until the 17th October, 1909,
when he vacated, giving the key to the defendant, who retained
it, and about a month thereafter resumed possession, and has s0
remained, ever since. ,

There is a slight discrepancy between the evidence of the
plaintiff and the defendant as to the circumstances under whiel
the premises were rented to Frank Smith; but I think the plain-
tiff, in the transaction, acted as agent for the defendant. '

The plaintiff from 1895 until 1910 each half-year paid in- :
terest aceruing on the mortgage in question, and on the 28
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February, 1910, paid off the principal an.d interest owing and
obtaineq statutory discharge thereof, \thch, on the 11th Janu-
&Y, 1911, was duly registered in the registry ofﬁce:. ;

On the 15t April, 1895, Frank Noble, on taking possession,
€Came tenant at will of the plaintiff : Keffer v. Keffer, 27 CP

i and at the expiration of one year, viz., on the 1st April,
1896, the statute began to run in his favour. : f
fom that date until the 1st April, 1906, he remained in
Undisturheq possession, not paying rent or in any way recognis-
g the Plaintiff’s title; so that the plaintiff bec_ame b.arred on
the 15t April, 1906, unless the circumstance of his hgvmg m.ade
ﬁ?‘yments on the mortgage prevented the statute running against
1m, \

The language of the section of the statute relied upon by the
Dlaintiff is as follows: * Any person entitled to.or clalml'ng

T a mortgage of land, may make an entry or bring an act}c(l)ln
eeover such land at any time within ten years next after :
Payment of any part of the principal money or 1nt<l=,lres
Secureq by such mortgage, although more than ten years have

ince the time at which the right to make such entry or
Ting such action first acerued:”” 10 Edw. VIL. ch. 34, see. 23.
€ Object of the statute was not to benefit SR
mol‘tgagees, by makin g ‘““mortgages on available security, where
they Were good and valid in their inception, and the mortgag_e‘;;
AVing received payment of his interest, cannot be charged wit
any laches:” Doe d Palmer V. Eyre, 17 QB 366, 371.

2 Hendersop v. Henderson, 23 A.R. 577, Maclennan, J.A.,
eXPreggeq the opinion, concurred in by Burton, J.A., that a
mortgagor, on the registration of a certificate of discharge, be-
Come a “person entitled to or claiming under’’ the mortgage,
but thig ons

i Pinion was not adopted by the majority of the Court.
ith great peg

to r

i does not com-

: pect, the view of Maclennan, J.A.,
:1 s Jtsel 10 me. Where the owner of lands mortgages the
czl::’ he remaing in equity the owner subject to the mortgage

5 it is di tificate thereof
l'egmgt ?ll,ld’ when it ig discharged and the cer

. ored, the Substantial result is, that the mortgage trans-
gz'f;on .- PN wiped out as effectually as if the mortgage hat}
hig el‘.e.xmted’ and the owner continues as owner by reminox;i 1(1)1(
in h‘?’lgln{u title, the mortgage never having in fact bee}zll a i
Q&gom o ain of title, I, therefore, fail to see how here the nIll i
¥ moll"t € 8aid to be a person entitled to or claiming u

tion ) ?Pge ™Made by himself. The point came up for considera-

- Of the C Ornton v, France, [1897] 2 Q.B. 143, and the view
0
th

Xt was that the owner of land who pays off a mortgage
STen doey 10t thereby become ‘‘a person claiming under a
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mortgage’’ within the meaning of the statute. Following that
case, I think the plaintiff must fail, unless saved by the Registry
Act, 10 Edw. VIL ch. 60, sec. 62.

This section declares that ‘‘the certificate when registered
shall be a discharge of the mortgage, and shall be as valid and
effectual in law as a release of the mortgage, and as a convey-
ance to the mortgagor, his heirs, executors, administrators, or
assigns, or any person lawfully claiming by, through or under
him or them, of the original estate of the mortgagor.”’

The object of this section is to enable a registered certificate
to operate as a release of the mortgage and as a conveyance of
the legal estate to the mortgagor or other parties entitled thereto, =
but not so as to defeat the rights acquired against the mortgagor
after the making of the mortgage. Further, the “original
estate’’ mentioned in the section means the estate granted to the
mortgagee; and, in the present case, does not include the right
to possession of the mortgaged lands. That right was reserved t0
the mortgagor, and at no time during the currency of the mort- =
gage was the mortgagee in possession. 2

In the meantime Frank Noble had, as against the mortgagor, .
acquired title by possession, but the mortgagor 's estate in the =
lands did not thereby pass to Frank Noble, but remained in the
mortgagor, the statute, while barring the owner from recovering
possession, not transferring to the party in possession any title
or estate in the land: Tichborne v. Weir, 8 Times LR. T13.
Thus, the registered certificate, operating as a reconveyance to
the mortgagor of the ‘‘original estate’’ held by the mortgageé
does not include the right of possession; and, consequently, does =
not affect or disturb any right of possession acquired by Frank

Mr. Brewster contended that, in the event of the plainﬁﬂi
failing to recover possession, he was entitled to a lien on theé
land to the extent of the mortgage-debt paid off by him. Thi
contention raises an entirely new issue, not open to the plaintift
on the present pleadings and as the action is at present O™
stituted. In the trial of such an issue a representative of th®
estate of Frank Noble would be a necessary party. For sut®
purposes his widow, the defendant, does not represent the estd
She may ultimately have a beneficial interest in the proper2*=
but at present as the party in possession she is simply defen®” =
ing her possession against the claim of the plaintiff, who has k-
right to dispossess her. (
For these reasons, I am unable to deal with the question the

raised by Mr. Brewster. E
The action fails and should be dismissed, but without costs.
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Division gy, COURT. OcToBER 23RD, 1911.
BANK OF MONTREAL v. PARTRIDGE.

App eal“R’ight of Appeal to Divisional Court—Cour.bty Court
Appeal—Order for Arrest—Want of Jurisdiction.
Appeal by the defendant from an order for his arrest made

i SIUdge of the County Court of the County of Kent, in an
action in that Court,

The '&ppéal came on for hearing before Boyp, C., LATCHFORD,
and Mmorerox, JJ. .
hed G. Kerr, for the plaintiffs, objected that the appeal did
ot lie,

J. M Ferguson, for the defendant.

The Judgment of the Court was delivered by MIDDLETON,
aﬁ:\In this case the defendant has mistaken his remedy. Upon
danorder for arrest being made, in the High Court, the .defen- -

t may, if e thinks the order has been granted upon impro-
. Material, move under Con. Rule 538 to rescind the order.

ui © apart from this special jurisdiction (origina_ting il} the
out S of the 1st January, 1896, to meet the situation pointed
Whiel}]: iw cNab v. Oppenheimer, 11 P.R. 214), “‘the Court out of
acts an;l © Process issued has general jurisdiction . . over the
ordey declsfon of the Judge granting the Qrder, to revoke the
iden; g dlsfchal‘ge the prisoner, proceeding upon the same
¢al materia] that was before the Judge:’’ Damer v. Busby,

- 356, at p. 389, |
Simily ounty Court cases it is open to the defe‘ndant to seek
Court relief. Such applications must be made in the County

In iti - - - - . -
the sta';idltlon’ there is the special jurisdiction conferred by

from on % now found in Con. Rule 1047, to move for: discharge
PendentStOdy A fm’lis motion for discharge is an entirely inde-
Upop it ﬂf:n d original proceeding, based upon the arrest, gnd

e C‘ourte defe’?dant undertakes, upon new material, to sgtlsfy
' 0 that hig further detention is unwarranted—the inten-
4 pyR ooscond having been displaced: Toothe v. Frederick,
Is ot the « 1. PO such a motion the original order for arrest
> subject of attack; and, if discharge is ordered, it still
Ount N4 affords protection to those acting under it. In

OUrt cases, this motion must be made in the County
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Court. In High Court cases, the motion may be made either
to a Judge of the High Court or to a County Court Judge who
has made an order for arrest under the special jurisdiction con-
ferred upon him under 9 Edw. VIL ch. 50, sec. 3 (2). Any 8
order upon a motion for discharge made by a County Court
Judge is subject to appeal—to a Divisional Court—but no
right of appeal is given from the original order for arrest. 3

This motion, therefore, fails for lack of jurisdiction, and

must be dismissed. No costs.

OcroBER 24TH, 1911. ‘« b
FISHER v. MURPHY.

Motor Vehicles Act—Injury Caused to Person Driving by Over-
taking Motor Vehicle—N egligence—Onus—Evidence.

DivisioNAL COURT.

Appeal by the plaintiff from the judgment of the County
Court of the County of Lincoln dismissing the action, which was
brought to recover damages for personal injuries caused to the
plaintiff by a collision of the buggy in which she was driving
with a motor vehicle driven by the defendant. E

The appeal was heard by Bovp, C., BrirtoN and MIDDLETON;

A. W. Marquis, for the plaintiff.
M. J. MeCarron, for the defendant.

The judgment of the Court was delivered by MIDDLETONy
J..—In this case a perusal of the evidence convinces me that
the defendant has failed to satisfy the onus placed upon him b¥
the statute. In fact, the whole evidence, apart from this onus:
satisfies me that he was to blame. The accident occurred “by
reason of a motor vehicle upon a highway;’’ and by sec. 18 of
the Motor Vehicles Aet, 6 Edw. VIL ch. 46, the onus is upon the
defendant to shew that the accident did not happen by his negi¥
gence or improper conduct. %

By sec. 6 the speed is limited to ten miles; and by sec. 10,
upon overtaking a vehicle drawn by a horse, the motor vehiel®
shall not approach within 100 yards at a greater speed than seve™
miles per hour, and the person in charge shall signal his desire
pass, so that the driver may turn out and be passed with safet):

In this case the whole evidence goes to shew that the Act W&
not complied with, and that such non-compliance caused

accident.
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.'T,he Plaintiff and a companion were being driven up a heavy
h-l L in buggy, the horse going at a walk. They were on the
Hght side of the road. The automobile, overtaking, in some way
St.ruek the rig and overturned it. The contact was with the left
hlnd wheel of the buggy. The automobile at the time of the
Mpact was go far turned towards the right as to be almost at
Tght angles to the road, and the left guard struck the buggy.
th e defendant’s case is, that the driver was about to pass on

© left, when the plaintiff turned sharply, and, to avoid striking
me. 08€, he attempted to turn his automobile into the bank.

¢ motorman, Jones, says that he was going seven miles per

UL, and saw the horse moving towards the centre when 25 or
2oi eet from them, Then was the time to act, and, had he been

avngbat less t}}an seven miles per hour, he could and ought to
waseb rought his machine to a standstill in less than 30 feet. He
him ound to be on the alert, and had the heavy grade to help

- A8 it wag, he struck the buggy so hard as to shove it, ac-
over to his own account, four feet to the side, before it turned
pas;l.‘he driver of an automobile is called upon t9 signal before
hearl(;lg’ and he should watch to see that his signal hz?s I?eep
quite and that way is being made for him to pass. While it is
in m; true that a motor is not an outlaw, it must.also be borne
man nd that the driver is not the lord of the highway, but a
cise tlli1 charge of 5 dangerous thing, and so called upon to exer-

€ 8reatest care in its operation.

Jud think the appeal should be allowed, and there should be

Sment for the plaintiff for $200 and costs throughout.

S _ s
UTHERLT&ND’ J. OctoBER 24TH, 1911.
HOLMAN v. KNOX.

La : . -
"dlorq and Tenant—Tenant Taking down Wall of Building—

i ence of Permission from Landlord—Breach of Covenant
Tenaepatr and Keep in Repair—Forfeiture—Landlord and
not g, A% B.8.0. 1897 ch. 170, sec. 18—Proper Notice
ceipt Wen—Waiver by Receipt of Rent—‘-K'nowledge——Re-
for qu“h%t Prejudioe—Election by Action Brought first
Munction and Damages only—Relief against Forfeit-
itk Wht to “ Build and Rebuild’’—Restoration of qul
\Danda’t‘"'y Order—Pleading—Prayer for General Relicf
& “Mmages to Reversion—CQosts.
Willi::l lﬁhon. by the trustees under the will of the Honourable
_ Master, deceased: (1) for an injunction restraining
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es from the plaintiffs of the premises
on the north-west corner of Queen and Yonge streets, in the city
of Toronto, from taking down the wall between the building on
the land demised to them by the plaintiffs and a building ad-
joining it, upon land also demised to- the defendants, and for
damages; and (2) to recover possession of the land demised by
reason of breaches of covenants in the lease, and for damages.
The actions were consolidated.

the defendants, the lesse

W. N. Tilley, for the plaintiffs.
E. D. Armour, K.C,, for the defendants.

SurHERLAND, J. (after stating the facts and referring to the
pleadings and the evidence) :—The question as to whether the
plaintiff did or did not, knowing that an opening in the base-
ment had already been made, give permission to the defendants,
at the interview on the 5th April, 1909, to go on with the main
portion of the work to be done, pending an agreement to be«
made between the parties, is a matter of importance in determin-
ing this action. I have come to the conclusion that the testi-
mony of the plaintiff Thomson is to be preferred to that of the de- %
fendants. . . . The fact appears to be that the defendants were =
very anxious to proceed with the work, and assumed, without =
leave or license, to go on with it and take the chances. -

I, therefore, find as a fact that no leave was given to the de-
fendants to proceed with the work, as they allege. E -}

1 think that, under the terms of the lease, the defendants had
no right to make openings of the kind they did in the wall in S
question, and that their so doing was a breach of the covenant ==
to repair and keep in repair contained in the Toneo: o v =

The plaintiffs ask that a forfeiture of the lease be declared;
and that they be given possession of the premises. As to this
branch of the case several contentions are put forward on be-
half of the defendants. In the first place, they say that the
notice referred to in paragraph 7 of the statement of claim, and
dated the 6th July, 1909, is not a notice given under see. 13 of
the Landlord and Tenant Act, R.S.0. 1897 ch. 170, but is a n0*
ice given under the clause as to repair in the Act respecting
Short Forms of Leases, R.S.0. 1897 ch. 125; and an examind
tion of it would appear to confirm this view. . . . It wo*=
appear, therefore, that no notice as to the forfeiture of the leasér
in the terms required by the Landlord and Tenant Act, sec. *8
was given; and, consequently, that the landlords (the plaintiﬁ’.
were not in a position, when the action for possession was e
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8U, 10 assert a right of re-entry or forfeiture under any proviso

OF stipulation in the lease. .

he defendants also contend that there was a waiver by tl}e
iffs of any breach, by their receiving rent on the 1st .Apr'll,
09, after notice that repairs were contemplated of the kind in
ion, Tt appears that a small opening in the wall haq be}en
Made on or ahout the 20th March, 1909. When the plaintiffs
Teceiveq the rent on the 1st April following, they had no know-

“edge of this T do not think that the receiving of the rent on

¢ st April eould be considered a waiver merely because, prior
to that date, notice had been received to the eﬂ:‘ect. that repairs
Were in contemplation, but no part of which repairs, so far as
¢ lessorg knew, had been done.
n the next instalment of rent for three months became
Payable on the 1st July following, and was ﬁnal.ly'accepted by
¢ Plaintifts without prejudice to their rights, it is contended
ehalf of the defendants that such acceptance was a complete
Waiver, They argue that the plaintiffs could not accept the re'nt
Without Prejudice. But the correspondence filed on the trial
Of the action discloses that there was an express agreement on
- Dart of the defendants, at the time of the payment of this
rent, that i should be received without prejudice to fche respec-
iy contentions ang rights of the parties. At that time one of
¢ contentiong op behalf of the plaintiffs was, that the defen-
St committed a breach of the lease by breaking through
e Wall, and had failed to repair as requested. ; s
th The defendants also contend that the plaint}tfs}, by‘lssumg
® firgt Writ, in which they claimed only an injunction and
Mageg, thereby elected to pursue that remedy with notice a:nd
w?medge of the existing facts, and that that was an el_ectlon
elaileh could not subsequently be altered and changed into a
M for forfeiture and possession. . . .

v.D tlerence to Faweett’s Landlord and Tenant, p. 499; Evans
575 10 Ch. D. 747; More v. Ulleoats M. Co., [1908] 1 Ch.

/|

' inti for
'f°1’fei%0 Dot think that the plaintiffs have made out a case
m

ure of the lease, or that I can, on the facts in evidence,

it ae an ordep giving them possession of the prOpex'tyil Evte:
in recase for forfeiture had been made out, one would hesi a‘t,
anq word to a lease of 50 much importance, to give eﬁgclt to 1d,
Seek ;Voould rather incline to relieve therefrom, if possible, an
The g grant another remedy less drastic. R
wag ¢fendants 415, contend that the taking down of the

reach of the terms of the lease; that, under its terms,
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viz., to ‘‘build and rebuild,’”’ they were entitled to take down a
portion of the wall, as they have done. I do not think this con-
tention can be given effect to. 1 am of opinion that to make an
opening in the wall of such a size as has been indicated was a
breach of the terms of the lease as to “‘yepair;’’ and that this is
particularly so in a case where the opening practically causes
the building in question, which was an entire building before,
to become a part of two buildings thrown together and used as
one.
I find, therefore, that the defendants by breaking into  the
wall in question, as disclosed in the evidence, committed a breach
of the covenant to repair.
Then as to the claim for an injunction. The defendants con- b
tend that all the demolition complained of was done before the
writ was issued, and that the claim for an injunction in it and
in the statement of claim has in contemplation and refers to
future breaches only. The defendants say that since the writ
was issued, they have not done any work about which the plain-
tiffs have complained or can complain, and do not contemplate
doing any; and, therefore, there is nothing to which an injune: |
tion can apply. They also argue that there is no request in the
writ or in the statement of claim for a mandatory order com:
pelling the defendants to restore the wall to its original position
and that, consequently, the plaintiffs cannot obtain such an order
except after amendment and on terms. But is this so? ]
The plaintiffs complain of demolition ; they ask for an injuné
tion restraining from further similar acts; and they ask for suc¢® =
further and other relief as may be just. The prineiple on whieb
a relief, not expressly asked for, may, under a prayer for geneﬂ'j :
relief, be granted, is discussed and determined in Gaughan ¥ 5
Sharpe, 6 AR. 417. . . . See also, Johnson v. Fessengei s
95 Beav. 88, 3 DeG. & J. 13; Gunn v. Trust and Loan Co., #
0.R. 293.
I think that, under the prayer for general relief, the plai
tiffs were, upon the pleadings and evidence, entitled to ask, &
by their counsel upon the argument they did, and that it B
proper and appropriate to grant, a mandatory order requi in
the defendants, within a reasonable time, to restore the wall
question to the same condition in which it was before it W
broken into by them. I make such order accordingly, and
the period of restoration at one month. 4
No evidence as to damages to the reversion or as to what ¥
would cost to restore the wall was given at the trial. The led®
has some time yet to run, with rights of renewal; and damaés™
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2 i t, be
to the ‘reversion could not, one would think, 1 angy- ovent,
large, 1 fix and allow the,sum of $10 as nominal damages for
breach of the covenant. : :

The plaintiffs will have their costs of the action, W}::h: 111)2:
€r. the circumstances, as they are trustees, will be costs as
€en solicitor and client.

SuThERLAND J OcToBER 247H, 1911,
FLETCHER v. ROBLIN.

Limitation of Actions—Title Acquired by Posses‘sion—AbsenIt)iei
—Declaration of Death—Jurisdiction of High Court—
Claration of Title—Vesting Order.

An action by William G. Fletcher against Betsey Ro blgl alﬁ
Mary 0¢, by original action, and Mary SO elr d
Tevivor, fop a declaration of the plaintiff’s title to certain lan
:;1 the township of Chatham, in Ontario, and for other declara-

Ong,

O Frederick William Fletcher, by SO I S
!_Tﬂnua.ry, 1871, became the owner of the land in question, su(i
Jeet tg certain charges. On the 24th July, 1886, he executeo
a Mortgage on the land in favour of one Sarah Nevilles for $.20..
Within few days thereafter, he left Ontario and wit b Jiohk
gan, efore doing so, he made an arrangement, not in writing,
With hig brother Daniél W. Fleteher with reference to the land;
he pyt Danie] in possession, on the condition that he would Palg'
i S and the interest on the mortgage and do the road-work.
Tederjck William was then about 36 years of age. Repor:_t;
1‘;”1\*‘-1"3 received ahout hig whereabouts, but no definite word lme:i

. year_ 1895, during which three letters from him . r;icellvwst
of th, Alel, written from Belfast, Washington. Smc‘fl't . and
o a4 20 word had heen received from Frederick Wi 1am;r to
quipie. ¢ Btelligence about him was obtained, in answ one

atllimne - When he Jeft Ontario, he was a bachelor, and no
hea}'d. o his having since married. : {ond
Ilntilamel continued in possession, doing as he hag przl::ar of’
the 1904, whep the defendant Mary b a;g derick
Wili;iefendant Betsey Roblin, who was a sister of Fre

i i i ortgage
TMade to’s*mtered Into possession, as assignee of the mortgag

arah Nevyi]les,
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The father and mother of Frederick William and one sister
were dead. Daniel and the other surviving brothers and sisters,
except the defendant Betsey Roblin, executed a conveyance of
the land in favour of the plaintiff, a nephew of Frederick
William. b

Daniel W. Fletcher, in his evidence at the trial, said he con-
tinued to work the farm until about ten years before the trial.
He also said that he was never disturbed in his possession of i,
and that he never -gave any acknowledgment in writing of

Frederick William’s title.

At the trial consent minutes in writing were put in, embody-
ing certain findings and declarations which the Court was asked*

to make.

w. E. Gundy, for the plaintiff.
J. S. Fraser, K.C., for the defendants.

SUTHERLAND, J. (after setting out the facts) :—The following
findings and declarations were asked :— 4

1. A finding and declaration that on the 24th July, 1886,
Frederick William Fletcher was the owner of the land (deserib-
ing it), subject to certain charges which have since been satisfied,
and subject to a mortgage for $200, bearing interest at 8 per
cent. per annum, to one Sarah Nevilles, who on the 28th Augush
1891, assigned the same to the defendant Mary (Garnett. 3

There is no difficulty about making a finding that Frederick
William Fletcher was the owner of the said land on the 23'%
July, 1886, subject to the mortgage already referred to.
evidence was offered as to the charges which are mentioned ha'
ing been satisfied, although they would seem to have runin favol
of Elizabeth Fletcher, the mother of Frederick William Fleteh
and his sister Margaret M. Fletcher, both of whom are decease®
and of Mary Ann Fletcher, now MeDonald, who is said to e
one of the parties who has joined in the deed to the plaintifti
“and it may well be assumed that they have been satisfied. **
the parties to the deed in favour of the plaintiff, together wivs
the defendants, are the heirs of the said Frederick Wi
Fletcher, then they would be the proper persons to be affect®
by the question of whether or not the charges have been Sa%=
fied, and they are consenting to a declaration to that effect.

A further finding and declaration is asked in the conse™
minutes as follows:— ,’

2. A finding and declaration that Frederick William Flete
died intestate and unmarried, on or about the 25th day of AF
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1902, leaving him surviving Daniel W. Fletcher, Charles Wil-
liam Fletcher, John Fletcher, Mary Ann McDonald, and the

efendant, Betsy Roblin, his only heirs and heiresses-at-law, an-d
that a]) of his said heirs and heiresses-at-law, except t_he said
flefendant Betsy Roblin, have conveyed their undivided interest
' the said lands and premises to the said plaintiff.

The last letter received from Frederick William Fletcher
€ars date the 95th April, 1895, and seven years from that dat'e
Would he the 25th April, 1902. Upon the evidence none of his
relathes, who, if he had been alive, would naturally have heax:d
9% him, haye done so since the said date, namely, the 28th Apr}l,
1895, 14 i said in the evidence by Daniel W. Fletcher that in
228 fall of the yoar 1895 he heard that his brother had left Bel-
. Washington. He wrote to British Columbia and 1nqu1re§1,
d hag been told that he did not stay long there. Upon this
Vidence Freqerick William Fletcher would be presumed, I
th]nk, to have been alive until the expiration of seven years from
the fa]) of 1902, say from the 31st December, 1902, and to have
.3t that time. But have I any jurisdiction so to declare?
L think not: Re Coots, 1 0.W.N. 807; Mutrie v. Alexander, 23
O.LR, 396, ’

he plaintiff asks for a declaration that he and his prede-
N SOF in title, the said Daniel W. Fletcher, have acquired title
th POssession of the said lands and premises. It seems to me
Flat’ Under the arrangement made between Frederick William
thetcher and Daniel Fletcher, after the period of one year from
; 24-th uly, 1886, the latter became a tenant at will. F:rom
ae;:ltlme On until 1901 or 1904 Daniel says he never gave ‘ an¥
hig t9w1e;,gment'in writing to Frederick William Fletcher o
qui g .I think that, under these circumstances, Damel“ ac-
lred a fitle hy possession (so-called) on or about the 24th
R See Foster v. Emerson, 5 Gr. 135; McCowan v.
“strong, 3

O.L.R. : lso Lonsdale v. Menzies, 9 Com-
Monweq]ty, oy 100. See also Lons

s t.he time the said Daniel Fletcher made the conveyance to
. '® Plaintig

» therefore, he had, by his possession of the property
in oy : , by P . ;
bquuemon M manner aforesaid, extinguished the tlt‘le of* h{s
ion 1. the said Frederick William Fletcher, and was in a pos(;-
Judge 4 K€ & conveyance to the plaintiff, and I find and ad-
® Accordingly,
aetio!i1 T £l asked by the written consent of the parties to the
dug fo,, 4 and declare that on the 19th April, 1911, there was
of $501(') Principal g4nq interest upon the said mortgage the sum
» and th

at . . . Mary Garnett, the holder of the
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mortgage, has agreed to extend the time for payment of the said
mortgage for five years from the 19th April, 1911, with interest
at 6 per cent. per annum, payable annually thereon. I do not
think it is necessary or expedient, on the material before me, to
make this order. The parties can very well be left to make such
an arrangement between themselves, if it is so desired. .

I am also asked by the said consent to make an order vesting
the lands and premises in the plaintiff, subject to the said mort- %
gage. I do not think that, upon the material before me, it i8
necessary for me to consider whether I can make such an order.

The parties have agreed that there shall be no costs to either
party, and I therefore make no order as to costs. .

Bovp, C. Ocroser 25TH, 1911.
D’AVIGNON v. BOMERITO.

Assignments and Preferences—Chattel Mortgage Made by In-
solvent—Security for Current Promissory Note and Moneys
Advanced to Satisfy Execution—Assignment for Benefit of &8
Creditors within one Month after Chattel Mortgage Given
—Action by Assignee—Onus—Assignments Act, sec. 5(4)
—Preferential Payment—Account of Proceeds of GoodS
Sold. 3

An action by the Sheriff of Essex, assignee for the benefit of &
creditors of the estate and effects of James Bomerito, an insol-
vent trader, to set aside a chattel mortgage given by the insolventf"
to his father, the defendant, and for a declaration that the money
realised by the sale of the chattels belonged to the estate of the -
insolvent, .

A. B. Drake, for the plaintiff.
F. C. Kerby, for the defendant.

Bovp, (.:—The defendant’s son, being in the fruit business
was burnt out, and the father, defendant, advanced $500 to seé¥.
him going again, and took a note at the time for the amount
dated the 10th January, 1910, and payable in a year. In Novem
ber, judgment was recovered by Schiappacasse, and execution
put in the Sheriff’s hands on the 2nd November, 1910, which Wa%.
settled by $400 paid by the defendant for the son on the 4th
November, and on the same date a chattel mortgage for the tW¢
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;‘unil:’c :;nounting to $900, was given by the son to the father.
aftery, ered all the son’s goods except about $136 worth (which
0 ot ards brought $114 on sale). The son was then indebted
O thzrztﬁ) about the same amount (at least) as the mortgage.
enefit of crle)(fict?)l;lsber’ the son assigned to the plaintiff for the
th : :
Mortgy Ought at the hearing that the transaction by which a
5 thge on chattels was obtained by the father (defendant)
o € son (the insolvent) for $900 could not be supported so
of ¢ S $500 of it was concerned, which represented the amount
Wae Dote held by the father from the son and then current.
mones 0 doubt as to the balance of $400, which represented
to Sellyt}ll):ld to an execution creditor of the ,son, who was about
(all by goodg under the execution. The father paid the money
judgmentm)’r(}llrezt t}(l) the execution creditor, and so satisfied the
deh ; € Tather says he made no i i
clut;::i's T as to the son’s position ﬁnaxncoiaigil 11;11‘1}:1 at?latto hzt}ilfl!-‘
e s{mthe Dote in the mortgage so as to n;ake himself safe.
0 1 being then indebted to others to the extent of at least
i’mjei?‘lﬁgei*h&d ‘;he Judgment and execution been assigned
ave only sh i i
B cating cuity o e sosts ik For
' : soflhe Judgment was by default). ’ e
© a8signeq fus 1S by the statute on the defendant, for the son
than mol(;:hth;t benefit .of. creditors to the Sheri,ﬁ within less
of the creditora. ﬂelr the giving of the mortgage and the payment
pref:rence imp.uteg ‘L‘;“i}f: ;itl:{)li.celgh% idnten\t’ Iti) ga}xlinG:;n illegal
-Sec, ute w. . ch. 64, sec. 5,
lt)o‘ fin ::Lliat glon the meagre evidence in this case, I am noSt able
eﬁhﬁf that :;iaimteg $141}) either father or son a bona fide
a ce o i i
) - h; ebtor to continue? }E?Jlb%zli(rilets(; Ogdcizdgg;) avlvloilii
fat er g Ull. The sop knew his insolvent condition, and the
an gy, PParently agkeq : e
of eye o €d no questions, and took the security with
th the businegs DTS}t:curlty rather than any possible prosecution
; € naty of a.n 4 € money paid by the defendant was not in
Wi&l:eferential p:yn‘;ance of money, but.t rather ?n the nature of
in the . Lovment to the execution creditor, which was
£ u gme:rs‘{hlef of the Ontario Act.
itendant o OV:lll be toset aside the chattel mortgage, and the de-
péof.w ich he ;:3 ount to the assignee for the goods sold under
h‘igdlng- this acti:y have received the proceeds. The $500 held
- Pution, ang ¢ ‘ent-ShOUId.be paid over to the assignee for dis-
ransactions of the defendant with the goods
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may be dealt with by the assignee when he ranks as creditor 5‘
on the estate. The defendant should also pay the costs of the

action.

TEETZEL, J. OcroBEr 267H, 1911

Re McNEILL.

Will—Construction—Legatee Predeceasing Testatriz—Claim by
Children of Legatee—Provision for Lapse of Legacies where |
Legatees Died without Issue—Effect of—Legacy Falling
into Residue. b

Motion by the executors of the will of Ellen A. MeNeill, de- =
ceased, for an order determining a question arising in the admin-
istration of the estate as to the proper construetion of thﬁ.- ‘

will.

@. F. Ruttan, K.C., for the executors and residuary legateeﬂv_
J. E. Jones, for the children of Richard Davern. -

TeerzeL, J.:—By her will, the testatrix gave a number O
legacies, among them being one of $1,000 to her half-brothe™
Richard Davern, who predeceased her, leaving issue. :

The will contains a residuary clause giving the residue to &
niece and four nephews.

The question for determination arises under the nineteer
clause of the will, which reads: ‘‘In the event of any legal®’
herein named dying during my lifetime without leaving lawit
issue him or her surviving then and in such’ case the legacy "™
queathed to the legatee so dying shall lapse and be and fo!
part of my residuary estate.”’ :

The children of Richard Davern claim that the legacy &
$1,000 bequeathed to their father goes to them, while the I®
duary legatees claim a lapse and that it goes into the residué

In support of the claim that the legacy did not lapse “"
goes to the issue of Richard Davern, it is urged that, the €%
trix having expressly provided for a lapse in the case of ¥
death of any legatee without issue, the maxim expressio UM
est exclusio alterius applies; and that, therefore, the necessd
implication is, that, in the event of a legatee predeceasing *

testatrix leaving issue, the testatrix intended that there sA%"
not be a lapse and that the legacy should go to such issue. &
Another way in which the argument is put is,
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I&nguage of clause 19 is in the form of what was callgd in the ol.d
A8 of special pleading a negative pregnant, that is to say, it
'S such a form of negative expression as implies an affirmative;
and that the necessary implication in this case is, that the testa-
trix intended that there should be no lapse of any legz}cy where
¢ legatee predeceased her leaving issue; and that, instead of
the legacy falling into the residue, it should go to such issue.
he whole trouble in the case, it seems to me, has arisep from
- misc‘mcep’cion of the law by the testatrix, under which she
AbParent]y assumed that it was necessary to provide expres.sly
that in case any of the legatees predeceased her without leaving
ang 2 legacy should lapse and go to the residuary estate,
and' ¥ implication assumed that if a legatee predeceased her
leaving jsgpe there would be no lapse.
ere a legacy fails by reason of the death of a legatee (not
a child or other issue of the testator) in the lifetime of the
®Stator it hag long been settled law that unless a contrary in-
Fentlon appears in the will such legacy lapses and shall, if there
15 a residuary bequest, be included in it whether or not the lega-
®¢ leaves jssue, ;
B It is also clear, as stated by Vice-Chancellor Wickens, in
YoWne v, Hope (1872), L.R. 14 Eq. 343, at p. 347, ““that a
testat(,r may prevent a legacy from lapsing, but the authorities
shew that in order to do that he must do two things; he must
clear words exclude lapse ; and he must clearly indicate who is
ake in case the legatee should die in his lifetime.”’
h oW, in this case, if permitted to conjectl_lre, I should sa.);
an ,lby & misconception of the law, the testatrix thought that i
ch lega € predeceased her leaving issue such issue would, under
o take the legacy; but there is nothing in the langu-
age ugeq by her to Justify a judicial opinion that she intended

being

canli:ér will to give the issue any such right. 'I‘}.le. most that
she op. u88ested is, that she made no express provision because
. el'POneously

it unnecessary
for hep t0 o so, assumed that the law rendered i

® right of the issue or of any one claiming through t.he
gt:::lsed gatee to have a lapsedy legacy withheld from its
a plaiy lega] destination—the residuary gift—must rest ufqn
that itn_an unequivocally expressed intention of the testa rix
Be %30 be given to them and not to the geslduary legatfﬁ
aPIMn};md & conjecture of what the testatrix thoug}.lt W0
I Under the law if 5 legatee predeceased her leaving issue,
intengj,, 10 sufficient language in this will to indicate either atn
the g e Prevent a lapse or to give the legacy in question to
*4¢ of Richard Davern,
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In further support of the rule that, as against the residuary
legatee claiming a lapsed or void gift, it is necessary to fin:
from the language used a plain and unequivocal intention to
exclude the property from the residuary gift, see In re Bagot,
Paton v. Ormerod, [1893] 3 Ch. 348, and Blight v. Hartnoll
(1881), 23 Ch. D. 218.

The principle of construction is stated in Jarman on Wills, _'
6th ed., p. 453, to be that ‘‘conjecture is not permitted to supply
what the testator has failed to indicate; for, as the law has
provided a definite successor in the absence of disposition, it @
would be unjust to allow the right of this ascertained object to
be superseded by the claim of any one not pointed out by the
testator with equal distinetness.”’ 1

It is to be hoped that, if the residuary legatees agree that =
the testatrix executed her will under a misapprehension of the 8
law relating to lapsed legacies, they will do for their cousins =
what the testatrix would probably have done had she correetly =
understood the law. P

The order will, therefore, be that the $1,000 legacy lapsed
and passes under the residuary clause of the will. The costs 0f

all parties out of the estate.

PyNE V. PYNE—MASTER IN CraamBeErs—OcT. 20. r

Pleading—Statement of Claim—H ushand and Wife—Action
for Alimony and Custody of Child—Facts Alleged to Shew Un
fitness of Husband——Relevancy.]—Motion by the defendant (be- =
fore delivery of the statement of defence) to strike out certaid
paragraphs of the statement of claim. The action was for
alimony and for the custody of the only child of the plaintiﬁ'
marriage with the defendant, a daughter born in 1900.
plaintiff alleged that the defendant was not a fit and prop€
person to have the eustody of a girl of tender years, and in tH¥
paragraphs attacked set out facts on which she relied to estab ish-
this proposition. By paragraphs 7 and 11 she alleged that th%
defendant was constantly away from home, and that S0
for three or four years, had had a companion living with hers
but that on the 93rd April, 1911, the defendant dismissed 9
companion. Held, that this paragraph gshould be strue
the facts alleged shewed, at most, cruelty. In paragraph 8 e
plaintiff only repeated the substance of previous paragrap
and stated the inability of the plaintiff to live with her husba®
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Held, that it might be unnecessary, but that was no reason for
Striking it out, In paragraphs 13 and 14 the plaintiff set out
that she had been trying to effect a settlement, and that, during
€ negotiations, the defendant, by deceit, got possession of the
ughter, and then broke off the negotiations, whereupon, and
10t earlier, this action was begun. Held, that these par:agraphs
Were merely historical ; there was nothing embarrassing in them;
and they could not he struck out. By paragraphs 15, 16, 1.7, and
the plaintife alleged, in substance, that, before his marriage to
hgr, the defendant had been married in Michigan, and had been
‘vorced there, on the wife’s application; that the custody of
the child of that marriage (a girl) had been given to the defen-
.d&nt; that the defendant’s neglect to provide for the child re-
Sulteq jn her being seduced, whereupon he refused to have
all):thing to do with her, and left her to be cared for by the
Plamtiﬂg’ who looked after her welfare and had her sent to her
Mother, ' e Master referred to Christie v. Christie, L.R. 8 Ch.
29 Re Gray, 6 WLR, 674 (Sask.); Re Curtis, 28 L.J. Ch.
438; Re Fynn, 2 DeG. & S. 457; Ball v. Ball, 2 Sim. 35; In re
Agar Ellis, 24 on. D. 317; and said that, in view of these
authoritie& he did not see how these paragraphs could be struck
kIt Would be for the trial Judge to say Whether_ they alleged
Televant facts, and, if so, what weight was to be given to thexga.
€r made striking out paragraphs 7 and 11 only. Costs in
% fause. D, Inglis Grant, for the defendant. M. H. Ludwig,

7 for the plaintiff.

Winsox v, DeacoNn—DivisioNan Courr—Oct. 24.

Ri ;: ;‘mcipal and Agent—Agent’s Commission on Sale of Patent
. {\{S’a,le by Principal—Mala Fides—Depriving Agent of
t”?sswn‘c‘mt" act—Damages.]—An appeal by the defen-
aI’I')ealrom the judgment of RiopeLr, J., 2 O.W.N. 1229. The
The Qo s heard by Bovp, C., BrirroN and MIDDLETON, qJ.
va _rt. reduced the damages from $1,100 to $625, and, with
the judnatlon’ dismissed the appeal with costs; b}lt ordered that
eed-ment a8 varied should be without prejufhce‘ to any ot.her
the oth 1% which either of the parties may institute against
¢ »fex- !0 respect of the matters in question. I. F. Hellmuth,
P e defendant. @. S. Gibbons, for the plaintiff.
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ToroNTO AND N1sgARA PowEr Co. v. TOWN OF NorTH TORONTO—
MACLAREN, J.A., IN CuamBERs—OCT. 2. 1

Appeal—Court of Appeal—Leave to Appeal Directly from 3
Judgment at Trial—Case for Further Appeal to Supreme Court
of Canada—Interest Land—Consent to or Acquiescence n
Judgment.]—Motion by the defendants for leave to appeal
directly to the Court of Appeal from the judgment of BoyD, C.,
ante 77. The plaintiffs opposed the motion on two grounds: (1) 8
because no further appeal would lie to the Supreme Court of
Canada; and (2) because the judgment was in effect a consent =
judgment. Held, that an appeal would lie to the Supreme Court =
under sec. 48(a) of the Supreme Court Act, inasmuch as a3 =
interest in the lands and highways of the municipality of North
Toronto would be in question and affected by the judgment com-
plained of. Held, also, that there had been no consent on the
part of the defendants to the judgment nor any such acqui-
escence as would deprive them of their right to appeal. Motion
granted; costs to be costs in the appeal; the appeal to be ex-
pedited and to be set down for the November sittings. T. A
Gibson and Grayson Smith, for the defendants. D. L. McCarthy,
K.C., for the plaintiffs. E ]




