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FerGuson, J. FEBRUARY 24TH, 1902.
TRIAL.
HULL v. ALLEN.

Kvidence—Parol BEvidence to Establish Trust—Admission 0f.

_ This was an action for an account of defendant’s dealings
with certain properties transferred to him by plaintiff as
security for an indorsement, and for other relief.

The plaintiff, among other things, asked for a declaration
that the purchase made by the defendant of a lot of land,
known as  the Merrill lot,” was made by him as trustee and
agent for the plaintiff, and that the plaintiff was entitled
to ﬂ}e profits and an account. There was no writing evi-
dencing the alleged trust.

W. Nesbitt, K.C., and A. S. Ball, Woodstock, for the
plaintiff,

J. P. Mabee, K.C., for the defendant.

FERGUSON, J., held, that the plaintiff was at liberty to
prove by parol evidence (if he could do so) the existence of
the alleged trust.

The authorities are conflicting. Bartlett v. Pickersgill,
1 Cox 15, 1 Eden 515, 4 Hast 577, Heard v. Piley, L. R.
4 Ch, 548, James v. Smith, [1891] 1 Ch. at p. 387, and
Rochefoucauld v. Boustead, [1897] 1 Ch. 196, discussed.

Held, however, that the evidence in this case failed to
prove the trust.

... As to the claim for damages for the defendant’s failure to
“bid in” the farm known as the Hoffman farm,” at the
sale thereof under the power in a mortgage, in violation
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of his alleged promige sq to do, the burden of proof W
the plaintiff, and he had failed to sustain it.
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as
Judgment for {}e plaintiff, for an account except

to Master
the Merrill 1ot and the Hoffman farm. Reference to Ld till
at Woodstock. F

after report,

A. S. Ball, Woodstock, solicitor for plaintitf. i
Mabee & Makins, Stratford, solicitors for defenda
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STREET, J. FEBRUARY 247TH, 1
WEEKLY COURT,
RE BRADBURN AND TURNER.

Vendor ang Pm‘chasm"—Will—U

narged
harge of Debts—But kstate O
not Vested—p. s.

itle
e Tit
0. ch. 129, sec. 18—Huxecutors can M;kno ; ue
—Devisees of Residue After Payment of Debts Mepm-cnasei'
Parties tq Conveyam‘e—Widow-[)ower—-b’tection g

to
~ation, 80 @8
Hntitled to ¢ Reitease of, from Widow, or Declaration,

Hstop hep,

Petition under the Vendorg’ and P
ar Poussette, KL for vendors,
E. A. Peck, Peterborough, for purchaser.

ig wills
STREET, J.—The testator, Thomas Bradburn, by hlSd his
dated 12th January, 1900, 1

three sons, who were the vend
ing them to pay all his lawfy]
followed devises ang bequests
to various members of hig fan

s to

a clauge declaring that a1) the foregoing property ‘,}ahbetnex

free and clear of every incumbrance whatsoever. Jlowing
clause was ag follows:—«T 4o hereby will the f}())ts' and
property, subject to the payment of all my just de dizride

ly paid, the balance shall be Ruperts
hildren, Thomas, William, Wil will
re alike. The property whic llows:”
to my children, ghare and share alike, is situa?ed s cover:
Then came a list of the lands referred to in this elaus‘;len the
ing the land which was the subject of the petition. T der the
Will proceeded:—«T woulq ere suggest what I consi

all parties interested in this ™

urchasers’ Act.

‘ e
debts out of his estate. Te; |
of real and personal pl'og’d
1ily.  These were follow

and Mabel, share and sha
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The property willed and described herein is intended to go
to the parties direct.”

The case comes within the provisions of sec. 18
of R. 8. 0. ch. 129, under which, when a charge for
debts is created, but the estate is not vested in any
trustee or trustees by the terms of the will, a power of
sale is given to the executors, and purchasers are (by sec.
19) relieved from the necessity of inquiring as to the due
execution of the power. Therefore, the executors can make
tltlg to these lands without the concurrence of any of the
devisees. The children’s rights are given to them only in
the residue after payment of the debts, and the later
references in the will must be read accordingly.

The will contains various gifts to the widow, including an
annuity of $1,500, payable quarterly, and declares that she is
to accept them in lieu of dower. The petition states that
after the death of the testator, the widow elected to, and
did, accept the provision made for her in lieu of dower, and

as since received annually the annuity. I think the pur-

chaser is entitled either to a release from her or to a declara-
tion from her in a form sufficient to estop her as against
him from claiming dower, for her receipt of the annuity was
only prima facie evidence against her, and she might, in
spite of it, be let in to claim her dower in case it should
appear that she had elected without proper knowledge of
the effect of her so doing.

Order declaring accordingly. No costs.

Poussette & MeWilliams, Pcterborough,' solicitors for
vendor,

Dennistoun, Peck, & Stevenson, Peterborough, solicitors
for purchaser.

Lounr, J. ' FEBRUARY 2471H, 1902,

CHAMBERS.
RE DUNCOMBE.

Life Insurance—Preferred Beneficiary—Will—Bequest of Half of
- Bstate, Including Policies—Construction of —1'rust.

~ Application hy executors under Rule 938 for construe-
tion of clause 5 of will of Thomas Wallace Duncombe, who
died, without issue, on the 2nd October, 1901, leaving him
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: icies of
surviving Mary Duncombe, his widow. Three p(t)ﬁ)i: one
Insurance upon the life of the testator are in quefsor $5,000,
for $1,000, payable to his wife at his death; One‘d’ng how-
for the benefit of his wife, the beneficiary, providi ~ar [o
ever, that at his death gy annuity of $250 P(}]r iny; an
twenty years should }e Paid to his wife, the bene’,(fs (lause
one for $1,000, Payable at his death to his legal heil e
5 of the will ig ag Lollows :—« give and bequeath ture an

ear wife, Mary Duncombe, my household furm.nsurance
one-half of my estate, ineluding the policies of insur
made payable to hep upon my death.”

W. A. Wilson, St. Thomas, for the executors.
J

. J. M. Clark, K.C,, for Mary Duncombe.
J. R. Cartwright, [N

A. M. Stewart, for the official guardian.
M. F. Muir, Brantford, for Mrg, Chapin.

the
Lounr, J —Held, that the moneys accruing “?ﬁg two
third policy form part of the estate, but, as el referre
policies, a frygt Was created in favour of the wife, a p to his
beneficiary, anq the trust remaineg in her favour fugned no
death, and the moneys payable under these policies fo

: sts ©
Part of his estate. "QOrday declaring accordingly. Co
all parties out of the estate,

or the Attorney-General.

[ ———

1902
MACMA;HON, J.

FEBRUARY 25TH,
TRIAL.

o 1RIC
TRIC CO. v, CONSUMERS ELECI
o.

wole USC
ric Light, ¢c.—Not Entitled to b"fgna,.,/
ompanies Using Streets Must Keep tl;'gtweeﬂ
Wires at a Distance of 8 Feet from Secondary Wires— Kept—
two Secondary Wires a Distance of 6 to 9 Inches must e
Injunction—Apprehended Danger—Ground for Moving.

OTTAWA ELEC

Company—g upplying Elect
of Streets——Othm' C

Action tried at 0
from erecting or main
in the city of Ottawa,

ants
ttawa, brought to restrain d?fezg'eets
taining poles or wires on _Cefm”éh 056 0
Ontario, in gych, proximity to ¢ their
ere with the proper working Ointi 5
te menace anq danger to the pla

> O 10 the general public. e
The plaintiff Company ig g congolidation of other ¢
Panies undep 57 & 58 Vi
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company obtained a charter in October, 1901, under R. S. C.
ch. 119. The plaintiffs, for many years, have sold and dis-
tributed electricity for purposes of light, heat, and power in
Ottawa, and have grected poles and wires along certain
streets, subject to the terms and conditions of by-laws of the
corporation of Ottawa.

_The defendant company is authorized to erect and main-
tain poles and wires for the like purposes as the plaintiff
company.

G. F. Henderson, Ottawa, and D. J. McDougal, Ottawa,
for plaintiffs,

W. Nesbitt, K.C., and Glyn Osler, Ottawa, for defendants.

MacManon, J.—In dealing with the case it must not be
overlooked that the litigants are both electric light com-
Panies, and, therefore, on an equal footing in regard to the

usiness they were respectively chartered to carry on, and
the plaintiffs being in prior occupation of the streets gives
hem no exclusive right or privilege to the use of such
streets or to the particular sides of the said streets occupied
by' their poles and wires. But, being first in occupation and
using the streets under an authority conferred by the muni-
cipality, they are entitled to protection against a company
Bubsequently using the streets, under a like authority, in such
& manner as is likely to injure the property of the plaintiffs,
or endanger their workmen or servants: Bell Telephone v.
Belleville E. L. Co., 12 0. R. 571; Consol. Elec. Light Co. v.
People’s Elee. L. Co., 94 Ala. 372; Rutland, etc, Co. Y.
Marble City, etc., Co., 65 Vt. 377. . . . There was con-
siderable divergence in the evidence given by those skilled
In the practical working of electric light and other electrical
Plants, as to the distance within which the poles and wires
of one electric light system might with safety be placed to
that of another electric light company. . . . Notwith-
Standing the immunity from accidents which it is said may
eXist for a time where the poles of one electric company are
€rected and pass between the wires of another company,
there is beyond question an element of great danger in con-
Struction, depending in some measure on climatic changes,
the danger being much greater where, as in the section of
the Province in which these companies are chartered to
carry on business, there are frequent sleet and snow storms.
Upon the evidence, three feet may be regarded as a distance
of safety between primary and secondary wires, but as be-
een two secondary wires they may parallel each other at

a distance of from 6 to 9 inches without the slightest danger.
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. for
: Apprehended danger was a sufficient é’:io‘;?dz Iy
moving for the interim injunction: Siddons v. S Otc’ Co.,
P. D. 572; Western Union, ete., Co. v. Guernsey, e.uﬁction
46 Mo. App. 120. - Costs of action and motion for inj

to plaintiffs, : itors

MaeCraken, Henderson, & McDougal, Ottawa, solic

for plaintiffs,

: nts.
O°Gara, Wyld, & Osler, Ottawa, solicitors for defenda

————
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STREET, J. FesrUARY 25TH, 19

CHAMBERS.
HUME v, HUME.
i o isee
Pleading — Counterclaim — Action by Hzecutriz and Devi

or Money*
Arrears of Annuity—Uountcrclaim by Co-Erecutor [
Recejveq, for Estate—Rule 248.

for

Pender v, Taddei, [1898] 1 . B. 708, followed.

I8y
Appeal by defendant from order of Master in Chaglbihe
striking out, counterclaim., The action was brought de};‘ his
i eorge Hume for arrears of an annuity b ndan

will. The counterclaim wag for moneys which the defe xecu-
alleged came to the hands of plaintiff, as one of the e The
tors of the will, anqg which she had not accounted for- nter-
Master held that this wag not 5 proper subject of couenta'
claim, it being a claim against the plaintiff in a Tepres
tive character,

J. Bicknell, for appellant, |

N, Paterson, K.C, for plaintifr,

STREET, J —Held, that since the counterclaim b gelf
relief, not by defendant, alone, but by defendant for hlmi. v.
and others, ‘it does not come within Rule 248, Pende the
Taddei, [1898] 1 , B, 798, followed. Held, also, that 2
question as to the effect of the release executed by plain ter
of part of the moneys claimed in he action is not a m&

to
to be raised by counterelaim, byt g¢ a defence pro tanto
plaintiff’s claim, Appeal dis

for

el
Mmissed with costs payable for
with. ~ for
% 0
Paterson, Ritchie, & Sweeney, Toronto, SOhCltorf
plaintiff, '

J. W. Elliott, Milton, solicitor for defendant.
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STREET, J. FEBRUARY 25TH, 1902.
CHAMBERS.
RE GARDNER.
Will — Construction — Distribution of Estate— “Heirs” — “Next in

Heirship "—Period of Ascertainment.

Motion for order declaring the construction of the will
of Robert Gardner, deceased.

_ The will was dated 18th October, 1870; the testator died
?ggi November, 1870; and the widow died 31st December,

__The clause of the will in question followed a gift to the
widow of the real and personal estate for her life, and was
as follows:—“1 will and bequeath that my whole estate
(after the death of my wife . . . ) be equally divided
between my brothers Luke Gardner, Joseph (tardner, Mrs.
Catharine Watkins, and my deceased sister Mrs. Sarah A.
Hutchinson’s children, or their heirs. Should no heirs of
any of the above be alive, that it go to the next in heirship.”

A. McKechnie, Brampton, for executor.
F. W. Harcourt, for infants.

J. A. Wright, J. H. Moss, and R. E. Heggie, Brampton,
for adults interested.

STREET, J.—The persons entitled in the first piace are all
the children of Luke, Joseph, Catharine, and Sarah, living
at the testator’s death, or born afterwards during the life
of the widow, per capita, and not per stirpes. The testator
lptends that if any one of those entitled should die in the
lifetime of his widow, the share should go to the issue of
the one dying. It is necessary, therefore, to construe the
words “ children or their heirs” as meaning children or
their issue,” and as giving the share of a child dying in the
lifetime of the widow to the issue of the child so dying, in
substitution for, and not by descent from, the child so dying.
The result is that the shares of the children entitled to share
becore vested at once; but in the event of any child dying
in the lifetime of the widow leaving issue, the share of that
child is divested, and goes to such issue, and vests at once
and finally in the issue, who then become the stock of
descent. The words “should no heirs of the above be alive,
that it go to the next in heirship,” have served their purpose
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i ; the test&:
when they haye indicated the meaning }nteﬂdéd E(}:,e ding sen
tor to be given to the word “heirs” in the P‘f'ssue;” 50 1
tence. That worg is to be construed to el 1heirs 2 pub
the word « hejpg in the sentence “should no od as meal:
the wordg « next in heirship ” are to he constrﬂtory next (0
ing the heirs gt law to the realty and thg statlIl) 913. The
kin to the Personalty: Keay v, Boulton, 25 Ch. o o il
heirs or next of kin in each cage are to be ascerta

death of the berson whose vested share they take.

02-
FeprUARY 267H, 19

DIVISIONAL COURT.

EVANS v. JAFFRAY.

Discovery—Aiﬁd(wit of

amination of Part;,

creti0n~(}onten
Ewmnination.

)
ments—"
Documents~MateMality of Do’ou”wf y—D1is
es—Scope of—Consequential Dzsfoof Lengthy
ts of Documents—Recollection—UOSts

: . EDITH}

An appeal by the plaintiff frop, the order of MER

J., ante 29, ween
any

P e

; t
The plaintif alleged a contpet of partnership be

: m
him and the defendant g ¢, the promotion of a co

1cy
to purchase certain bicycle plants, and to carry on a b

fe Ak
manufa,cturing buslness, ete,, and that the defen-cti'?llelrshlp
and C. haq maliciously ‘caysen a breach of the par

nb
% cc()u
claimed a partnership a

es
his own hame, or in thefn:;ﬁet
1 the defendant C., or in the names o after-
bersons; that thege agreements, op some of them, WereorzL
wards assigned t, & company whic, was then 1n001‘1; thege
(not a party to thig action). "M plaintiff alleged that the

in the transactionsc' paid
plaintift alg alleged that the defendants R, and C.

; enl,
- %0 induce him to act Wlﬂf ;S}; 0
iff, in ¢ompleting the purch tha
from R.’s examination
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he and C. drew a cheque upon their bank account in favour
of the defendant J., which was paid.

F. A. Anglin, for the plaintiff.

E. F. B. Johnston, K.C., and C. W. Kerr, for the de-
fendants.

_ The judgment of the Court (Farconsringe, C.J.,
STRI::ET and BriTTON, JJ.) was delivered by STREET, I,
holding as follows:—

(1) That the agreements and the cheque and also a cer-
tain memorandum prepared by the defendant R., were ma-
terial to the plaintiff’s case, and should be produced or
accounted for in the defendants’ affidavits on production of
documents.

(2) That the defendants R. and C. ought not, as a matter
of discretion, to he ordered to disclose, upon their examina-
tion for discovery, facts which would become material only
when the plaintiff should have established his right to re-
cover damages.

(3) That the plaintiff was entitled to discovery from the
defendants R. and C. as to whether they paid money to s
whether it was their own money or that of other persons,
and if the latter, of what persons; and for what it was paid.

(4)y That the plaintiff was entitled also to discovery as
to the amount paid by R. and C. to the M. company for the
blc}'cle branch of their business; it being alleged by the
plaintiff that he and J. had obtained an option to purchase
it, and that the defendants had substituted a new option
therefor. ;

(5) That the plaintiff was entitled to know from C. the
nature of the agreements made for the purchase of the pro-
perties; if they were in writing, and he had access to them
in his capacity of director of the company which was formed,
he should inform himself of their contents so as to be able
to answer as to them, or should produce copies; but, if he
had no right of access, he was not bound to state bis mere
recollection of them.

Stuart v. Bute, 11 Sim. 452, 12 Sim. 461; Taylor v. Run-
dell, 11 Sim, 391, 1 Or. & Ph. 104, and Dalrymple v. Leslie,
8 Q. B. D. 5, followed.

Semble, that where an examination is unnecessarily long,
the costs of it should be entirely disallowed.

Decision of MEreDITH, C.J., ante 29, varied.
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g, 1902
FALCONBRIDGE, (L FeBrUARY RTTH,

WEEKLY COURT.
PADGET v, PADGET.

Judgment
Practice—Azmearance~Lz’mited Appearance—Submission o
—-Irregularity—Motion for Judgment.

i as
(heard at Ottawa) by plaintiff to set ?s;dféav
he appearance entered hy defendant, o5 Othe in-
to sign Judgment, for the declaration asked for i to pro8
dorsement on the writ of Summons, with costs, and-‘ dorged
ceed with the plaintifpy claim for damages, as 1 claim
on the Writ, or to discontinye the action as to the
for damageg, without cogts, The indorsement Onibed);
i declaration that certain lands (desog Jain-
being the lands intendeq to be devised to ﬂ;gne%usl}'
i i but er m
ol ; 10
in, were absolutely freeq and dlSChargeg '(fcted
bligations {, which they are Su,‘]free
¥ the wil] ip favour of the defendant, and absolutely pay”
and diseha.rged from al] bequests, legacies, and othel'fen 7
ments chargeq thereon bv the will in favour of the (?en(, !
ant; and for damages against the defendant for WIOWDe
quit-claim deed of the lands, ed bY
Xecution. The appearance e.nt,e rclﬂjﬂl
part of the plaintiff’s costh:
88 against the defendant and for itting
he appearance also stated gqq follows:—« Without admitti®

Motion
irregular, t

the last wi]l,

WA Lees, Ottawa, for plaintifr,
e Manraken, Ottawa, for defendant.

ver
FALCO-NBRIDGE, C.J.—There i no authority .W}%atg‘f:s
in the Rules o in the Practice for gy appearance limite

is this one, in ap action of the character disclosed in tﬂl,
indorsement of the writ of SUmmons, The appearance Win_
therefore, he set aside anq Judgment entered for the Plffhe
tiff (except as to the claim for damages) with costs. ;
defendant may have leaye to file g pbroper appearance

Payment of costs of thig motion. But the motion was 168
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argued before me as a motion for judgment, and the merits
were gone info, and if the defendant so elects within one
week, my order will be that, on execution by him of the quit-
cla{m and on payment of costs (which I fix at $10), this
action shall be discontinued.

Lees & Hall, Ottawa, solicitors for plaintiff.

MacCraken, Henderson, & McDougal, solicitors for
defendant.

FavLconeringe, C.J. MarcH lst, 1902.
>

WEEKLY COURT.
RE PRESCOTT ELEVATOR CO.

Company — Winding-up — 1'erms of Order — Eaxecution Creditor —
Priorities.

_Motion for a winding-up order under the Dominion
Winding-up Act, heard in the Ottawa Weekly Court.
J. I. MacCraken, Ottawa, for the petitioners.

F. A. Magee, Ottawa, for Dunn, an execution creditor of
the company.

FarLconpripge, C.J.—(1) There will be a declaration
that this company is a corporation to which the provisions
of the Winding-up Act and amendments are applicable.
(2) Declaration that the company be wound up under the
Provisions of the said Act and amendments; and an.order
directing the winding-up of the same under said provisions.
(3) Order appointing the Ottawa Trust and Deposit Com-
pany, Limited, provisional liquidator. (4) Order referring
it to the Master at Ottawa to appoint a permanent liqui-
dator, and to wind up the company. (5) Usual order as to
costs. (6) It was stated that the judgment creditor Dunn
h'as an execution in the sheriff’s hands. It is not the inten-
tion of this order that the fruits of his diligence should be
taken away from him, if he has placed himself in any posi-
tion of priority. If he has done so, the Master shall direct
the liquidator t6 sell such chattels as may be found exigible
for the benefit of the execution creditor.
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CORRECTION. :

In Bartlett v. Canadian Bank of Commerce, ante 6&,,.
decision of the Court was based upon the opinion that s
cient discovery had already been afforded to the plair
The Chief Justice of the King’s Bench, delivering the ju
ment of the Divisional Court, expressed approval of the ¢
of Ontario Bank v. Shields, 33 C. L. J. 393, but the ques
whether a bank teller is an officer of the bank was not
ally decided.




