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110-N. MR. JUSTICE MIDDLETON. JuNE 26T-H, 1914.

JOSS v. FAIIIGRIEVE.

6 0. W. N. M44.

.dppeal -Âppellie Dirision - Exh-parte Order of Master PermittingIssue of 1 'rer'ution Set Aside - Order I>ronounted În Courtxissued as(1 ha Y Order-Leave to Appeal from-N.reeution onJudgme;plint Tilenty Years Old.

An order wns ohltained er parte pernhitting issue of excutiononr a judamient which had remîained uniîssued nearly twenty yenrs.An îqi from tlis order, wliîch qhould have been taken by wayof a ehiamber moition, was made and heard in Court. The said orderand theo exýciGon baed on it were set aiside on the ground that themotion %vas impiiroperly made exr parte. By this time tbe Judginentband beoome moreo than twénty years old. The Court order was issuedas thongh it was a charnber order.
Mxrnrry.J., granted leave tu appeal to the Supre-me Courtof Onltarlo o)n the urounds that Vie questions invo]ved were, diffluit,tbat a technical error of the pIaintiff's sofijitor should flot dleteatthe paymant of a claim which undoubtedfly existed. and that tiieorder airpea]ed from, in effcct, finally disposed of a riglit or claim.

'Motion for leave to appeal to a l)ivisio(nal Court of the
Appfllate Division front the order of rilfoiihrîclge, (XJ.K.B.,
9 0. W. N. 401.

M. Wilkins, for the plaintiff.
0. 'H. King, for the defendant.

lTTo'. MR. JUSTICE, MIDLETOýNZ:-T tilink thecasi ne
in %hli leave sholild bt" granted, and thiat il-asrnuç(h as

noiehas alrendy heen given ilpon the lllmtontat the(
order wa.s a Court order, it should stand qs an r pa from
thie (kore aetuallr issued.

A jilrgnient for the reerkverv of tnoney wwz 1i)nvl con-
Çsent, now more than twentv vears ago. Ther jiudgmen(-It was
ni-t setuallv issued until reeently, probl), hecauF thek de(-
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fendant was supposed to be worthless financia] ly. There is
no suggestion that the judgment lias been paid. The judg-.
ment was settled upon notice to the defendant before tiie
Senior iRegistrar, just before the expiry~ of the twenty yeaa'.
Au order was then obtained ex parte, permitting issue of ex-
ecution. The execution was issued and pla-ced ini the Skier-
if's hands.

A motion was miade by way of appeal froni the order of
the Master in Chambcrs, upon the ground inter alia that the
order wau improperly issued ex parte. Altliough properly
a chamber motion, this was made in Court and heard in
Court. The motion was out of time, but the learned Chief
Justice of the King's Benèh relicve(l the defendant froim lier
default, and set aside the order and the execution based
upon it; upon the technical ground that the order was itn-
properly made ex parte.

The twenty yearîs had then expired. The plaintiff desired
to appeal, and, assuming that tlie order was a Court order,
appealed. The order lias now been issued as though it were
a chamber order, and thîs motion is made upon the theory
that the order was rightly so issued.

I give leave to appeal, and extend the time so far as may
be necessary Vo validate flie notice already given, because the.
questions involved are difficuit, and it appears to me que.-
tionable whether indulgence should have been granted to the
defendant Vo avail himsell of what was alter ail a teedical
errer of tlic plaintiff's solicitor, and se defeat; payment of a
dlaim which undoubtedly exists; and also, because ini effect,
thougli not in form, the order in1 question finally di8poqts
of a riglit or dlaim.

A factor influencing xny decision is the fact that it seenia
unfair Vo allow the motion Vo have been made and heard ini
Court, where the riglit of appeal would be untrammelled, and~
then, alter an appeal is taken, to defeat it hy issuiÎng the.
order as a eliamber order.

The costs will be co8ts in the cause upon the appeal.

[Vor- 26



114]WILLIÂMSON v. PLAYFÂIR.

SUP11EME COURT 0F ONTAIO.

FZB8T APPELLATE DIVISION. JUNE 8TII, 1914.

WILLIAMSON v. PLAYFATII.

63 0. W. N. 462.

(Jontrad- IijPothecatÎon of Stock $Safr or Pledge-Evidence--
Liabilify of 1'1cc19cc to Accouint for Price of Share8 Sold.

SUI'. C'T. ONT . (lit A p. Div.) affirmed the judgient of Hos.
Ma. JP1 LNX,26 8. W. IL 182.

'l'le appeal was lieard by lION. Sli WM. l'EIil,
CJO.,1lo;. MR. JVSTInuu MAInN ION. MR.JUTC

MAEand 110N. JIsmc TICE1oix;INS, JJ.A.
lighlýltonl MeCarthy, K.ÀX, for the appellant.

Ilaiiiton Cassels, K.C., for the plainitif, the respoxident.

lior. Ti.JîsTricuMiîý~ : wouild lie dillicuit, upon
ite, idlc ili tIis case to coe fo a dli1Terent cnlso

froin that arriod at l'y\ ile learneod trial .Judge. 'lIle deol
ant %vil] not d14,1y thiat he suIpposed the( aî>pli1eation to limi

throughi Grunidy for an dvnc of ilte, e was inadle
really on behialf of the pliifir thougli lie a-ssrts. no0 doubt
with truiti, that lie did not kniow how ruhthe plaiintif! wais
to get and points to thle faet tuai $10 watt In faut retal'ned by
(lrundy.ý It is imosbeto believe thiat ho roidered1 tie

panifît'oe anid the >Ihares a, two Separate and uneonmi-
netedw itemif propert1Y in flic liands of vither Qrindyv. th11e

ne(gotiator, oir Stewairt, whiose jimane appare a paYe oif thle
no(teý and who endorsed il wvithou)t recourseli ii th
pos,.itioni elther oif hingii notice that thie Shares Nvere aeeuirity
for thie note îin the tind f ani e-ýIsing lde1(r oir flhat ail
aplplication was bemîg alle fo liim onr 1ehilf oif the pllaintif!
the maker of flic note for a loan seeured biy thie note and by
thie hre.If Ilhe former then ho( caninot rpsistrempi.
If thev ltte4r il miay be that ho( rofiied fo adIvanice theo nioncy
in, that wand thai(l t[ hie requiiredt thiat flic si shouldIxo aliéo 'luitetranfere tohi o heoome hIia prolerty if t1ie iote.

%acs n10t pi( ait mnaturifyv, but noue the less hot requiredl aud
obtiuedoifl the ote auJthrcit flic ie personal Iiabjilîv of theo
plainitiff for tueo amount of the adivance( ail( wIehl liast
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xiever disclairned being entitled to and which in the pleadings
he bas stili insisted upon. A purchase of the shares such as
he dlaims took place would be unconnected with any consider-
ation for the note and the acceptance of and insistence upon
the latter is irreconcilable with the stand now taken by the
defendant.

lis idea probably was that expressed upon the fac-e of
every mortgage but which none the less the Courts of Equity
did not and do not give effeet to. It would not be a collateral
stipulation consistent with the right of redemption sucli as i
discussed in Kreglinger v. New Patagonia, etc., Co., [1914]
A. C. 25, but would be inconsistent with the doctrine of equit y
which is crystallized in the maxim " Once a mortgrage alwaya
a mortgage," and which is so fully referred to in that case.

The appeal should, I think, be dismissed with costs.

HoN. SIR WM~. MERFDITH, C.J .O., lioN. MR. JUSTICE
MACLAIIEx and HON. MR. JUSTICE HO0DOiNS, agreed.

lION. Mu. JUSTICE MIDDLETON. JuxE l3TH, 1914.

HUDSON v. HUDSON.
6 O. W. N. 503.

Alimony-Amount o - Circum8tances Governing.

MIDDLPrFON, J., on the evidence, in action for alimony, allowed
claima at $35 a montb.

Action for alimony, tried at Brock-ville, June 2nd, 191&.

H. A. Stewart, K.C., for the plaintiff.
J. A. Hutchinson, K.C., and Jackson, for the defendant.

HTON. Mn. JUSTICE MIDDLETON :-At the trial, the matter
w-as discugsed at length, and 1 hoped that a settiement would(
resuit. 1 arn now told that a settiement is impossible.

The case is a painful one. There is no renson for smp-
posing that the plaintif! is in any way to blarne for thie
iffieulties that have arisen, and 1 think she is entitled to
alinony. In the interests of the parties, 1 think: it better
to refrain f romn saying much. The conduet of the defend-
ant, 1 tink, bas heen such as to indieate that it woufld not
be altog-ether safe for the wife to continue te residle with
him ai presenit.

[VOL. 26
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1 desire to spare the parties the expense of a reference
to ascertain the arnount to be paid for alimony. In her
affidlavît, the plaintiff places lier busband's earnings at $60
a mlonth net, and he lias about $40 f rom realty. The plain-
tiff intends taking the youngest (hild with her. During all
lier rnarried life, site bas bcen uscd to working to sorne
extent. She appears to be in good condition physically, and
1 do not think she is entitled to be rnaintained in a con-
dition of idleness.

1 have corne to tbe conclusion that site should have $35 a
mionth for alixnony, on the understanding that ,iw has this
child to inaintain. 1 think tiiere is foundation for the view
expIressed by the husband that bis incorne in the absence of
hi,, wife's assistance wiil be seriously and prejudiciaIi-y
afled.

0f course, the bushand xviii aiso have to pay thc wife's
.oats.

I des-ire to express again the hope that titis separation
tna y be( o-nIN, icrporary, and that sucli steps inay bc taken

a,; wiil iead to the restoration of the husband to a better
cond1(ition of titental heaith.

IlOx. MR. JUSTICE MIOnLETON. J ,UNE 2ND, 1914.

BONNELL v. SMITIL.

6 0. W. N. 414.

Prîdenra - Action against Pxet4ttor8 - Evldenwe Act - R. R, O.
(1 -91j) eh. 76, sc. 12--Corroboration - Poinit on -11icJi Cor-
roboratioanec~av to for Moncv Lernt.

Mnfrr.E'rroN, J. dîPisig,,p nn motion toreor from thte personal
rrpentative, of a ree~dperson certain alegd an. on the
grouind, inter alia, thiat othere wNas un corréborative evidence, asi re-
quired by the FS'idenoe Aiet in stieh actions.

Thompton v. Coulter, 34 S. C. R. 261, followed.

Action tried at Toronto, 29th May- , M94, recover front
the personal representative of thie lste E. W. Smnith,
$1,ý7082 being the amount of soine sixty choques, Most of
themi for smnall amounts, drawn by plaÎintif! upon an account
in bis own name in Bank of Mont roal "in tru.st."

'N. S. Macdonneil, for thé plainiff.
R. W. Treleaven, for the defendants.

1914]
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HON. MR. JUSTICE MIDDLETON :-These cheques, it was
said, were ail for loans. None of them indicate thiis upon
the face. No on1e, other than the plaintiff, lias any know-
ledge of the relations between the parties or the circuni
stances under which these advances were made, and the case
depends upon the credit to be given to the plaintiff's story
and the suiciency of corroboration under the statute.

At the time of the transaction, the plaintif! was in some
way connected with the firm of Jenkins and Hardy, brokers.
Hie was employed for them under a guarantee, bringing
thein !is mucli business as lie miglit obtain, and having the
righ 1 if they rejected any of the business to retain it for
himself.

The plaintiff employed Smithi as a sub-agent for the pur-
pose of purchasing volunteer scrip issued by tlie Ontario
Government. Smith was at liberty to purchase this at any
price lie chose to give and turn it over to the plaintiff at a
fixed price of $75, retaining the difference for himiself. This
business was undertaken in 1907.

The plaintiff and Smith were also jointly interestedi in
a much more important speculation. They thouglit they
could obtain a grant; of three hundred thousand acres of
pulpwood land in Keewatin for a nominal consideration. Tt
was proposed to turn this over to Amnerican financiers at a
prpfit of at least $1.50 an acre. In that event, the expensffl
were to be deducted and the balance divided between l3 onnefl
and Smith.

Bonnell apparcntly found the pureliasers; Smithi was te
secure the grant. This handsome profit, $450,000, was not
realised, because the resuit of the elections in Septemiber,
1911, was to remove Mr. Smitli's friends from politicai
power. In the meantime $5,000 had been put up by the
purchasers; and 1 think the proper inference of fact is that
a certain $2,000, whicli reached the Royal Trust Company in
July, 190.8, and whicli was transferred to Mr. Smith',
account on the l6tli July, constituted part of that $r5,000,
and that it was a fund available for expenses.

At this time, Mr. Bonneli had paid considerable money
to Mr. Smith, a.nd the letter of "Tuesday, the 14th," re..
ferred to in the evidence, is no doubt a letter of Tuesday,
the l4th JuIy, 1908. This letter is signifieant. The plain-
tiff write8: " Dear Edgar: Russell here and gone away. Can-.
not find yon, hear from you or see you. Everything looke

[VOL. 26
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good, only, if you don't shew up whcn in nccessitvý 1 will
cheat you. The money, is here at the Royal Trust Com-
pany. Everything ail O. K., except 1 do not like your ways
or curves.">

The reference to cheating is no doubt iînnocent and
jocular, but the importance of this is that it shews that this
inoney waa a fund which could be resorted to when Smith
was in necessity, that is, when he nceded funds for the pro-
seeution of this important venture.

lTpon cross-examination the plaintif! admitted that the
money paid, to Smith by the cheques might well have been,
and probably was, used for expenses in conneetion with this
venture. If so, it is not a loan, and the plaintiff's case faîls.

An attempt was made to corroborate by the evidence of
Mr. LeVesconte, a solicitor, who had lent Smith money or
had had dealings with Smith in conneetion with the pur-
chase o4 volunteer scrip. lis evidence does not help, be-
cause ail that he establishes is that Smith said that when
he. LeVesconte, refused to inake furtber advances the plain-
tiff Lad undertaken to finance him. That is weli proved by
tbe Trust Company's letter of 'September llth, 1907, put
in. This does not corroborate lu any way the piaintiff's
statement that these cheques represent loans.

I think the plaintiff fails in the action for two resons.
In the irst place I think the proper inference froin bis own
evidenre îs that the payments were advances in connection
with thiýs transaction in which they were both interested, to
be chargedl againet the $2,000 put up by the prospective pur-
chasers. In the second place I do not think the corrobora-
tion is, suiflcient. There is no' doubt ample corroboration of
the faet of payaient but that is not the real controversy.
The c-orroborative evidence is as consistent with the (05C of
eitherr p)arty as with the case of the other. This is not suf-
ficient. I thinkc the corroboration required Îs evidence that
would appreeiably help the juldicÎia mind towardr, the ac-
celptanc(e of the one case lu preferencc fo tbc other.

No gomd purpose would be served by reviewing the
authorities. Thompson v. CouTter, 34 S. 0. IR. 261, la one
of the latest, and the point that 1 rely upon la there cm-
Phlsized.

\-or do 1 think any good purpose would be served 1w
reviewing varions matte'rs ln bbc evidence which lead me to
the belle! that plaintiff's evidence should he Acceptcd with
caution.

11914]
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HON. MR. JUSTICE MIDDLETON. JUNE 4TH, 1914.

DOMINION WASTE CO. v. RAILWAY EQUIPMENý\T
CO.

6 0. W. N. 426.

Landlord and Tenon t-Leise - ub-lea8e-Covenant for Qidiet Fn
jovment-Privilegc of Making Fireproof Roorn-Breach of Cor,-
encét-Failure to Prove.

The owners of ]and leased the building thereon to a Company
whicli covenanted that it would flot carry on any business ini the
nature of a nuisance or iby which the insurance on the premlm,-es
would lie increased. The lessee subleamed part of the premiseaF t.
plaintiff with a clause permitting the erection of a fire-proof rooma
to contain a "ivaste machine." The company assigned its lomge
and the reversion of the sub-lease to the defendants. The insurance,
Conmpany objeete<l ta sueh erection ns increasing danger. and can-
celled the insurance. The lessors obtained an injunction re-stragining
operation of the machine, -tbereby necessitating the rentlngz ofoi e
land and the erectiou of a building thereon-

MIDDLETON, J., held, on evidence. that an action to recover rejit
of this land, comts of building, and loss of business profits, faile4,
as no fbreach on part of defendants had been shewn.

Action tried at Toronto on 2Sth May, 1914.
Action for damages for breach of covenants iu a lease.

J. C. Macbeth, for the plaintiff.
C.A. Moss, K.C., for the defendant.

l1oN. MR. JUSTICE MIDDLETON :-The Canada Malleable
and Steel Range Manuifactuiring Comnpany, ILimited, thie
owners of the lands in question, on the 3 1st Julyv, 19 11,
granted a ]Case to the Rhodes Railway Equipmenit Coxnpilaiiy,
of New York, of a building known as number 1240 Dundas
street, Toronto, for a terni of fiVe years, cOmînenc-ilg ilst
July, 1911, wîth a riglit of rcnewal for a further terni of
two and a haif years upon certain terms. The Iessee unve-.
nanted that it would not permit any business to 'be carried
on upon the prernises which would bc deemed a nuisance, or
by whicli the insurance on the promises would be ine-reased.

On the l5th January, 1912, the lessees made a suh11-lease
of part of the premises to the plaintiff Company for one y'ear
and nine inonths, commencing 15tli January, 1912.Tii
aub-Iease con tains a clause " and the lessee shall have the
privilege of iuaking a. fireproof room in whioh will be in-.
stalled a waste machine." The sub-lease also contains the
ordinary covenant for quiet enjoyment.
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Somne thrce weeks after this-on the Gtli February, 1912
-he Rihodes Company assigned its ]case, and the reversion
in the sub-lease, to the Jlailway Bquipment Company of
Torontio, Limited. Notice of this assigniment was not given
to theo plaintifTs unitil the 211d November, 1912.

lui the operation of the business carried on by the plain-
tiff -ornipanv tlie manufacture of "waste" from the re-
fuse from cotton nijils-the crude material reeeived from
the ils is plaüeti in a machine in which flie fibres are tomn
apairt amil >eparatedl. There is a risk of some stone, nail,
or otheor foreigii iniatter getting into this machine, w'len by
reasýon of lil contact with the revolving steel parts a sparh-
may ' ri-vit, ami the separated cotton fibre, being of a highly
in1flaimmabhle nature, a l'ire nuay occair, wbich would bie sudden
awl viole1tnt in its nature;. consequently the operation of titis
machine isý recognized as being hightly dangerous f rom the
ire stand(poinit. Tt was for titis purpose that the plainiffs

ohtaititd pe-rmision in the sub-lease te construet the fire-
proof room. The nature of the business to bic icarried on
was proiabl ' uinderstood by the lessors at the time of thfis

su-es;but, if se, hoth parties contemplated that a fire-
proof roomi woffld be sufficient security.

At the timeý of the inaking of the sub-lease the head,
leane asnot produeed nor could it be found. No adequate
searcbI wns mnade for it, no enquiry was even made from
the esrs s that the provision of the eseagainst the
carry' ing on of any business which would incrcase the in-
aUrance rates was net known to the plaintifsý.

SIbortly' after the business was cumuu-enced, objection was
ta.ken by the insurance companies to tlic inereased risk, and
dte insuiranice on tbe entire building and its, contients was

eanelled Theresuit was that thec lessors, flic 'aaaMall-
leable ?ag Company brouight an action and friliy oh-
tainedl ani irijunetion restraining the operation of the
mnacinesý in question in the premises. This no doubt plaeed
the plaintiffs in a very serions position. They had the ]case;
they* lia(] n other premises; premises of the kind niecessary
for buisinesszý were not easily' obtainahle, and their business
calledl for thle immediate production and suipply of nuiterial.

TIn the resuit they did what I tbink was prudent; they
j'entedl an adjacent lot and ereeted upon it a temporary fire-
proof building, rernoved the dangerous machinery, to it, and
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continued the manufacture. This action is brought to re-
co-ver the amount of the rent of this land, the cost of the.
building, the loss of profit during the time the business
operations were suspended, the excess wages paid for carry..
ing the raw material to this new building and returning it
to the other building, and the costs of the former action.
The sums claimed I think may be fairly taken to represent
the actual loss sustained by the plaintiffs by reason of the
failure of their original plan.

While I sympathise mucli with the very unfortunate posi..
tion in which the plaintiffs find themselves . 1 thinik there
are insuperable difficulties in the way of maintaining thi8
action. As brought, the action is based upon a breadli of
the covenant for quiet enjoyment and of the covenant per.
mittîng the erection of the flreproof room.

In the first place, and at the threshold of the plaintiffs'
cae, is the difficulty that the defendant here sued is flot a
party to the lease or the covenants. It can only be made,
Hable by shewing that these covenants were covenants run.
rang with the land and that this defendant had been guilty
of a breach. Assuming that the covenants do in one senS.
mun with the land, I do not think that any hreach on tIie
part of the defendant has been shewn. Thbe coTenant for
quiet enjoyxnent, when read in the light of the Short Forma
Act, is a covenant against any "disturbance from the ]esor
or other person or persons lawfully claiming by or under
him." The dîstiirbance here was by the head landiord. The.
lease contains no covenant on the part of the lessor as to
their right to inake the lease. If it did, the original lessor
and not the aissignee would be liable for any damages, under
it.

Then, the other covenant sued on is a covenant permit-.
ting the erection of a fireproof room. There is no breach
of this. The lessees crected just such a room as they saw
might do.

The action fails, and must be dismissed, witlt coats if
fit. The complaint was that the room erected was, Dot au
adequate protection against fire. In no way were they pro..
vented f rom doing that which the lease stipulated thsy
a8ked. I hope the defendant may be generous enough not
to press the cla.hn for costs.
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HoNi. SIR G. FALCONB1IMDG, O.J.K.B. JUNE 4T11, 1914.

CASSAN v. HIAIG.

6 0. W. N. 437.

8f4geGl-alpacice--NgiDenc-indngof Fact-Dzmages.

Action agaînst a suirgeon to recover damages for per-
manient injury and disfigurement of the plaintiff through
the injection of a fluid into lus eye, and which ivas alleged
to ba rnalpractice or negligence.

Tried at Cobourg.

E. G. Porter, K.C., and G. A. Payne., for plaintiff.
R. MeKay, K.C., amd 1). 3. Lynch, for defendant.

]Io-N. SIR CGLENILOLIE F.uLCONBRIDoE, (XJ.K.B. :-The
aplicl(ationi of the cryistal (which the Mofndant elaimrs was
tocainie) to plaintiff's eye, was instant Iy foliowedl hy exurut-
ciating pain, to the patient and by an alarrniling apaac
of thec eye tp f

Two hihexperts testificd that these conditions were
posi hor, but niot necessarily or even prohably pro pler îloc,
but were more likely due to poisoning f rom a smi-ll piece of
wood or awutwhiich had got into plaintifl's ey teay
before.

'l'li coinicidence in turne and otherwise is too tiirtliiig
for ina to acee-(pt this thieory, and in view,% of the genvrll bis-
tory of fhicas and the other niedical tt-*tirnony ' I amn dIrien
to the coniclusion thiat defendant made a miistake- :11nd in-
trodced into the eyeý not coanbut a crystal of somne cor-
rosive or auiesubstance, and accordingly I so flnd as a
faet.

Defvndanit is therefore fiable to plaintif?.
The jury assessed the damages; nt $1,200. R verý reason-

,ill amrounit, and 1 direct judgMent to be enteredl for thiat
sumtr with ess

Thirty dy'stay.

»1-11
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ilON. MR. JUSTICE MIDDLETON. JuNE 4Tii 1 914.

HAY v. COSTIE.

6 O. W. N. 443.

Con tract-Uoastruction--ScopePartnerhip - Contemplated Profir,from Oil Leases and Agreement--" Eatens ons "-Profits fromNatural Gaa Leases and Agreements-" Oil and its Produget,

In an action by plaintiff to compel defendant to acOunt for al]profits resulting froni oit and gas discoveries made by hlm, direrlyor indirectly, on -the alleged grotund of a partnership,. Mn>ur.FT,.J., he!d, upon the evidence, that the alleged partnerhlilp agrreentbad reference exclusively to oit; that there was no subsequent aazrenment nullifying or modifyîng the original agreement; and that thi.word "produets" as used therein referred to artifielal proditsoproduets resulting from manufacture, and flot to gas <as a po".aibleproduet of ail "in Nature's laboratories."

Action by Colonel Alexander M. IIay to, eompel Egr~
Coste to ae'eount to hima for ail profits resti.ng fromn oil
and gas discoverîes made by him, directly or indireetly *Uvo.
the theory that there existed a partnership h)*v wieh the
plaintif! was entitled to one-half of ail profitsm (eived front
leases, rights, agreements or franchise-, for or cünecýj
with oil or gas.

Action tried at Toronto on 26t]). 27th, anil 2Sth Mavy
1914.

J. W. Bain and M. L. Cordon, for plaintiff.
C. A. Masten, K.O., and G. C. Cooper, for dfnat

HOM. MR. JUSTICE MIDDLETON :-Colonel HTay«, anr Enz-
lîsh gentleman residing in Kenora, elaims to havejs-cb an
extensive conneetion with moneyed people in rEngland an..d
Seotland as to enable him to secure capital necessa ry for the
deveiopment of undertakings such as those in ques,,tion in
this action.

Mr. Coste has long been eonneeted with oil and g88e de..
veiopment in Ontario and eléewhere in Canada. HTe i8 a
geologist of experience and lwndoubtedly bas great knowî..
edge ini connection with oil, and gas exploration and de,.
velopînent.

These gentlemen had been acquainted for Romie time, andi
met frequently, more particularly in conneetion with the
Miuing Institute, which mneets ini March of every year. In
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190-1 or early îli 1905 there is no doubt that conversation
tcook place between them looking towards their becoming
jointly interested in1 deveIopment work of this kïid. There

80111ite difference iii the accounts giveni of these preliminary
negotiations; but 1 flnd as a fact that there was not any con-
cluded partniership arrangement or any concluded agrce-
mient of any kind prior to the making of the agreement
,evidericed by the written document of the 2Otli july, 1905.

At that time, natural gas was known to exist ini the
northi wvet. It was îîot tiien regarded as of any great comn-
mercial value, owing to the difflculty and- expense of con-
veying it to market and the very small market there wvas
in the towns then existing in the west, and the enormous
expense of installing the necessary pipe lines.

It was szupposed that where gas was found further ex-
plo4ration oldreveal the existence of oil; and the discov-
ery of oil iu paying quantifies was much desired by the
Canadian Pacifie Railway. It was suggested tbat the rail-
way should be approachied aiid that an arrangement niight
býe miade 1by which Coste should explore fthe C. P. B1. lands
with ai view of flnding oil, upon some hasis which. shotulýl
secureT- p)rofit to thec parties. Originally tlie idea had been
top î,inrt ()itszide capital. If, was then suggested that the
c', 1, U. offlic-iais in ight be indiiced to fake the mnatter up on
their own p)art. W'hcn approaehied if wvas found that fhey
would dlo niothirig except for the railway. This was entirely
aioreptable. AIl thp î>relininùary mnegotiations culminated
in an itrewbotween Colonel lIay and Mr. Coste on one
sid1e, S-ir Thomas ShlaughnessY and Mr. White on the other.
At this itvewthe whole matter was pretty well ean-
vassed; :If was made abundantly plain that the C. P. Il. eared

ntigabolit natuiral gas; digcovery but was most anxious
aboot oil; anid as theo resuit of the interview Sir Thomas

Shaugness aske MesrIa-v and Coste to reduce to. writ-
illg- what aspropiosed]. Thi.0 resulted in ftie letter from

thew gnitmenjointly, addressed to Sir Thomas, dated
.July 201t1, 1905, iii whieb tlîey purport "to set forth the

prpsdarrang-emtent disciîssed as the hasis of An agree-
mnent." Put shortlv, this proposition was that fhe rnilway
pýrovide the, ouftfit, pay Mr. Coste $20 per day and expense
wbîle, engagced in operation. if the resuit was unsatisfartory
f14e aiwa wa, to bave the option of desisting or of pro-

reinfrthecr, as if chose. Tn the event of oil being found

1 tÀ 1 f
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in paying quantities a cornpany was to bie formed, the rail-
way was to furnish it with the necessary capital to con
mence and carry on business on a commercial scale, and
Messrs. llay and Coste were to have between them one-
eighth of the capital stock free. Added to this letter is a
statement of a matter not discussed at the interview, namely,
that it was desirable to secixre oil and gas leases from the.
Government and others which might corne within the sphare
of the operations; the operations contemplated being solely
upon the C. P. R1. lands.

In the preparation of this letter it; is admitted that it
wa8 strietly confined to the discovery of oul. Cas is ony
mentioned in this last clause, and then only because it w"
known to ail that the Government did not lease gas and oil
privileges separately, but joîntly.

After this letter bad been written, and on the same day,
Messrs. Jlay and Coste drew up a memorandum for the
purpose of defining their rights as between themaselves. ThiR
recited the negotiations looking to the development of ohl
fields in western Canada along the line of the 0. P. R. and
that these negotiations had now reached a point where an
agreement was Iikely to bie cntered into with the, railway for
the purpose of drilling for oul in the north west on or near
the ue of the railway; the basis of the agreement being
set forth in the letter of which a copy was attached. Th.,n
follows the recital of importance: " Whereas the Parti.e
hereto have agreed that they shall mutually benefit jin any
and ail profits which may resuit from the conclusion ot
these negotiations and from any agreement whichi nmy he
entered into by them or either of them as a resuit of the
samne." It is then agreed that in considleration of the as-
sistance and services each had rendered to the other in con-
ducting the negotiations "that ail profits which may accrue
to the parties hereto or to either of them, whether in rash
or in stock in any company or companies whichi nay b.
formed as the outeome of the negotiations which have lej
up to the agreement contempiated to be mnade as a.bove ,e-

ferred to and of any extensions of the saine shall be equRlly
divide1 between the parties hereto.» This is follow-ed by a
provision excepting any salary or fees paid to eithier party
for speeific services rendered.

Sir Thomas Shaaghnessy, when he receîved tis written
Proposition, at once realized that the scheme outlined ia

[VOL. -26
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too vague to be praetieable and carried in it the seeds of
ManY future difficulties. H1e therefore wrote the letter of
July 22nd, 1905, sugg-estiiig that in lieu of the propveed
interest to bc giveîl in the company a cash payrnent should
be mnade in the event of discovery.

No good purpose would be served at present by foilow-
ing the history of the negotiations which took place, as ail]
agree that the negotiations with the railway culniinated iii
a le-tter dated 8th February, 1906, froni Mr. Wlhite to Mr.
C oste, which was aecepted by both Colonel ilay and Mr.
Codze. M r. Coste was to explore and to be paid $20 a day.
The eornpany might abandon the experîment after îwelve
mionths at any tîrne, at its own option. If oil was dis-
cIONvred( of suflicient value to warrant the cornpany in pro-
ceeding further, of wiîich the company was to be the sole
juidge, $2,0,00 wus to bc paid. If the companY iIleeidcd ad-
versely, thie conipany's interest rnightbe purcha1sed( 1y 'H ay
and Coste by reiinbureing ail expenditure ini conntioin wîth
thse priez.

I thintk that this agreemnent then beeane, the ag,_reenient
w-hich was bcb read int the agreemsent ]ewe la ' and
Coste of the 2Oth Juiv, 1905. Under it, aIl pro)fits tho, ont-
corne of this agreenent and any extenisionis thereof are to
b. divided equiaiiy.

Co.de'iv-i wet work and worked for years, finiding abun-
dance of gais buit no ol. Iliid hie fond oil the $25,000 to
b. piaid as reward would Iiav heen theo profit n lie dividled.

ladi hie fouind oîl andi had thle eornany die nd-
veorseiyv," iethat the oui was, not in payingý_ quaniitity, the'n
Coste and1( lfai' mighýt hie ueasd ohigs frh
developedl whýichl uan be regarded qF tise outconie of ti
agreement uniesis it cani býe hield to reacis tise inatters now
to be nsieitinneri.

Bten1905ý 211d 1.910 the situantion1 liid hgd
greatiyý in bise nortis west. It bad heen roaized thiat niattirai
gais colild ho mc rketed at a profit- at least. ('osto had formred
that opinion. Theý, railway cornpan 'y hiad hcome tired of
payîng nt large suis re,1uiting7 in tilie diseovery' of rio oi
but onlv gais. Cod-'e hadq( heenP doingL varTiný thngi t dlif-
feront times for thse railway, ind th,, raiiway oýffiiais hd
apparentlY formed a higis opinin of blui The hcdln(, how-r
ever, apparently niade- ip thefir minds that isef tinie cd
corne when they shouid rease spending furtheir mrnonY in

19141
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searching for oil. Mr. Coste was asked to report at '-\ont-
real to Sir Thûinas Shaughniessy. H1e accordingly %veut
there; and he bas given an account, wichl 1 entirely ac-
cept, of this interview. Sir Thomas asked lîow much iluinQy
would have to be expended to market the natural es~. On
being informed that between two and tlhree million dollars
would be required, he stated that this was too large a sumn
for the C. P. R. to sink in a side venture, and sgetdt
Coste the desirability, of his considering cntcring into soine
arrangement for marketing it on his own account. Coste
promised to consider. 11e met llay -,thure wIIs fiirthler dis-
cussion; llay was apparently staggercd at the anmunt of
money involved, and nothing was accomphlied at thiat timie
or through Hay. Coste u]timately arranged for thie flota-
tion of a gas projeet, and bas rcceîved gas ]cases and entered
into agreements with relation to gas which have no doubit
produeed to himn very considerable profit. TTay now cIaia
to be entitled to one-haîf interest in ail this.

Looking solely at the agreement, as 1 think 1 niust, T
arn satisfied that this is not within its scope. Th)e iigree-
ment itself speaks of oul. l3oth parties agree that this was
deliberate. The only thing upon whielh it appearg to mne to
be possible to hang any argument is tlhc e.xpreýs(in 09on-
tained in the agreement whiieh gives f0 Colonel Iby a bial!
interest in the profits accruing from the agreemient "and
any extensions of the same." 1 feel quite satieficd that the
agreements of 1910 are not in any sense extensions of thie
agreement evidenced by the letter of February Sth,106
but are totally independent and distinct agreemients.

It is sought to expand this agreement hy dwelling r c
on expressions found in the correspondenice betweni the p1ar-
tics, both anterior to and subsequent to the agreemnit. 1
do not think that this is admissible. The agree-ment iust
stand or fail Pntirely hy what is found within itsz four cotr-
ners;. No dlaim is made for rcformàtion, nor could aliy
çuch dcaim be put forward with hope of sucecss Yet 1 haveý
rend these letters very carefully, and heard, with g-reat in-
tercst Mr. Bain's forcible argument upon them. T cannot
find anything lu them whieh leads me to modify, in any' wayv
the views 1 have expressed. There arc expressions, in tile
letters which relate to gas. ý4ome of these are readily u n-
derstood when it is borne in mind that, as shewn b4 thie 11't
clause of the letter of the ?Oth July, it was rroporedi to taqke
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oit and gals leaises of adjacent lands. Other reicrences are
readiiy understood ini view of what is said by Mr. Coste,
that iii oit wells gas ils found whici can be used Ioeally, Le.,
iii the immneiate vicinity of the well itself, tht>ugh it luias
no narkut at any distance owiug to the absence oif p)ressure.
To treat natural gas as Mr. Bainî eonteuds, as a produci of
oil, when he refers to the use iii one letter of the xrsiî
ýoil and ils products," indicates, 1 tlîink, lt mniimilurstand-

iîig. - Products" ils there used ii tlic scuse of artif'iýal
pruduets or produelts rosuilting froin mianufacture. 1 t is
qll3te e ide te question to enter into a discussion whether
natural gase is- pro(lucc( froru oil in nature's laboratories.
The w'ord " produets " ils -used iii no sueli scuse.

Th'le action faits and munst be dîsissced with eos.

11o~\!i. ~J5TIE IMJ)ILFt N. JtIN ITUi, 191-t

I?E WATKI N S.

6 0. W. N. 4'21.

fHatRribuifgoi of rstna,, -e Ini(-ft'sat Sute,.narrs of \-r.rt jf
Kinr Praa o Ille Dead-\ cpjho iç. and Niecru o f
<'hildien of Nephrirs and Nîet'cs.

,J porti.ni or lit gýttte w rgal lizod ant paidi initl Court. U'p'o
an apiainfor lnoid' for plymlent olit. al rl4ferture wilm malle
co the latsr.4r to mmsertaiin th, wnxt ï,f it. Tho Itt'imtrar.' in

hia rpoxrt, dixtribiteýt1 theg fuint pet irp when h ahoutllt have
dlistribujteti it prr capita. The ertr ti ht iegiatra lng appr-
i-ntir ovvrlooke'd loin ppliciatimn was amatiec foi, paymentL,11 ,ut

MIDDLE-0N. J., (i 'am ert hchi, thait, tli, iit i Î Non haN ili
been pnld oit iiidor tht. order. it wattý tol, Intt' to rorrnet thet. rrtr
with reee t t .. vt1il ex(eIt til hmt il Court

eadfor PaVImcnlt out of ('tr (4sae fa lvat

atisdiod onith P14 t 1 erar' 199 Sclfibr .
-i n ix nephn sant %%11(,wht wolld it eut iltito1il
sbire equai i ioibr eitate. A potion f beor tsaelv

relied bcadnii4atrpiP itino ortaniredbt
self front lait', A itit nwa nmalle betr 'C 'ilef

vol- 2Co. W.tz. No. 141_46
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Justice of the Common iPleas for an order for paymient out
of Court, and lie.referred it to the Registrar to aserini 'who
were the next of kmn. The learned liegistrar by liis report
distributed the fund not only among the nephews and niiees
but included the chidren of deceased nephews and nee
and made the distribution per stirpes and not per capita.

The ilegistrar, acting upon this theory, set apart once-
fourth of the fund for Mrs. Keenan, a sister of the de-
ceased, and one-eiglith of the fund for Mariiy Jane Litie,
one of two chidren of Mary McNulty, another sister. Thiese
two sums were not paid out of Court, as Mfrs. Keenan hadj
not been hieard of for many years, ani xvas, no0 doubt c-or-
rectly, supposed to have died in Ireland. lier oni>' daugh-
ter was last hieard of in 1907, when lying iii in a hospital
in1 Belfast, Treland.

Mary Jane Litie was last heard of in 1895. Shie i., sup-
posed to have liad two children. These chîidren would flot
be entitled to share, being toco rernote.

Upon an application being made for payment out, the
errors iu the report of the learned Registrair wvere appar-
ently ovelookPd. Tt îs now too Tate to correct thecse errors
with reference to anything other than the shares retained in
Court, the money lîaving been paid out to the rpeetivs
of the depeagedl nephews and nieces. 1 thouiglit it; prope*r
thiat notice should be sent to those who took under tiie
former erroneouis distribution, 80 that they miiglt, if si) ail-
vi8 'd, lie re(presented. No one appeared uipon thev return of
the ioion cx(Tp counsel for tAie Kîilertate rvpre!sent.
ing the rer*nttvsof one brancli of the, familyv, who
admit thaï; theg griid(-nephews and grian(-i«e'(8, cantill
elaim. A writteui statement was, howeveri, sent in bY R~obert
A. Starratt, cliinig that the former distribution %va., vor-
rect. le waof cou-rse, iinaware of the decision of eur
Couirts exelud(i11g undifer miur Statute flthe representat ives of (je-
eased nehe 11n ieces The mlatter is lnot nlow open for

argumrint, andii the di'stibu)itioni should, 1 thîik, lie made asq
souglit by the applicants.

ITnder the former dlistributtin Mcd e eeived werû
thon hist proper shafre, but eounsel reprosenftig the other
in(lees and nieces do not aisk that hie shioild ho new coin-
Pelled tre equalize. The order will, thiere-fore, goý asz idi-
cated.

C Ot, u fe the fund.

[vol- ?6
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H N M. JUSTICE MIDDLET0N. JuNE 4THI, 1914.

REX v. NERO.
6 0. W. N. 420.

Liquor LicenJe itct-Magistra te'8 Conviction-Keeping ItttoxricatingLiquoCr for S~ale-Evidnce-Ous-Sec8. 109 and 111 of Ac-Preumilption from Finding o! Liquor, flot in a Bar.

MI»LÎ~oNJ. held that sec. 111 of the Liquor License Act onlyâ:11dt tiliding- of liquor in a bar or upon premises where therewax a sign, a dîsplay indicating that lIquor was for sala, and that,thm'efore, a conviction under the said section muet be quasbed wheretho- bottles we3re found in the barn of the accused and where theosniy ofd'ueu the intoxicating nature of their contente was theexistence of seaNI on theni.
IId1d, t1at sec. 109 of the Liquor License Act did flot justifythe raisilng of a presumpio that liquoir was for sale where It wasflot foulnd in a bar.

Motion bY the defowndant for an order quasbing a convio-
tion of thie dufcnialit bY a magistrate for biavingr intoxicati ug
liquors oni isý premises for sale, witliout having a license to

seriotrary' to the J'îqujor Lieense .Xet.
V. W. G;riÎflili, .. ,for defendant.
J. R. Cartwright, K.C., for the Crown.

ll'.Mlt. .JtSTFI-1- IÙErN -h motion was, made
before- me onr ilie reuuof thc notioe ?4tli AprÎI, for an
nrder qusigthe oniinOn that day , owing to somie

mij i 4nde-rsýtaiid i j i1 ( 'romwn\%i was nut q rerc i, iior wv re

nie I) Mr. ('aIrtwright1, Mbo telîs e tliat Ile reeso' th)at Vie

Thechagewilbain liquors forsae itotaien.
The oîdy e~ derwe was tw finilg of certainl bottIrs cnan

iii. boer, ind <'ertaixiltiC t1iat had coninedllI beer, ini the
barn of the wciisctl. It wasý objetdta thevre was o -vi-,1vg-denre1 hatf the1r tiu Pr fouî ) waii1 \i 1r Xs intoilat iîî almii tha Il 1 rewaslý îio ci idnc 11 she that( ffj I v 1)ilif t - iqu1o r. snc a1ý- is i t w% ma vikept for sale. l1'h magist rate Il,, thlat the seuls on) the Ioti 1~
Were stifricientl , venc of the intxiati atre of 11h0 liqulor
conitained- andi lsýo liel Ibati Ille onus wa.; ipn the accus'ed
lutdegr se,111 of Ille Staute ITe magl_ýirale wasjý qulite

wogiiildin that thjis sectlin aijples here. Theo seci-
tiorelate only v o the fini of liquoi(r ili a1 bar1 or uponiT

preîse whro Ibre iS a1 aigu) or al (lispla inicatîngll_ thatf
lifiuor 1. fo'r 'ale,

1914]
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Section 109, also rclied upon, lias no application. That

dispenses with proof of payment of urloney if the inagistrate

is satisfied tliat there was a transaction in. the nature of a

sale. Nowhcere ini the Statute is therc fouad autin o.

justify the prcsuiption that liquor is kept for sale mierely

f rom the finding of the lîquor, unless found in a bar.

1 flnd riothing to indicate the niagistrate did not act ini

oil fa'ith ; and sot while 1 quasti the conviction lind (I rett

repayment of the fine and costs, 1 make an order for the

proteetion of the inagistrate, and give no cosis of thii. miotion

SEcoND AI'PELLATE DIVISION. JUsN 15T11, 19141.

TOWNSIIIP OF SAND)WICHI SOtTII v. TOWNSIII ile
OF MAID1ST 0N E-

6 0. W. N. 538.

AIunidipti Jroaton )ong-na/fcel of 1) raî«inimprotp..
ment and .rnio prtof Enjne-otof Ipoti

.- Asgse>menit aygeinat Adioininq Pote ?#lhipe Coatu tintE Dam-.
tiges ia Atiot& aguinst one l'own8hip - "8ufac Warr'-

<'u of-MuncialDrainaige Act, R. S. 0. l11 cl. 15»•, o.

3, .ub-e. preading Excuetzted Forth on Toui Li,
RoutE.

Sur. CT, 4ONT. (2nd App. 1)1v.) held, tliat ",Slrfaet'( Nvatter'

dove4 not ve'nue u hé, ztich within thé' ruwidng of Mui l Draila- e
A et' R. ts. (). (1914), e. 1198. s. 3 (6) whichI provideâ that - any

;innds or roîîd, %r% hirh the' flow of surfact' wlitor is by amy

drluailiiri, work eut o(J ay 1wntsiue nd cbIarge'd." etc., lit the,

îiwllfit it nll a dralin f"rri-'lg plirt of a nt'mof drkiins wa4j

to taiko carve of sut-l surface ater buit thait «'if aniy part of mill-I

F4yl!telnpoesiiufilit the wate' lotd So) talkeni çcare o! con)titue
to Il, surlface, wIlter witliini tht, 11milg of the' salid ubm1

JIldtht, sioo, the' work watt4 iiîecssary te, eut off sur-fa.-
waiter %wlti the. meinitril of the' fu-1c ht cost watts prilwrî-y

a ýi'sbh gainskt linds li'hypr'otectvd.
Hithat tht'speaiu on the' townl liai' of earth ezcnvilted

froîni the- draini cosiotdanicstay d prort"jr part (t! th' "-at

of t1' %work, stioli itemmlotbimr wýithiîn se(-. Il o)! the' Act.
11f . thalt dof'ndanllt townllýthip wattu no) 1) mre. respolle tlhent

pnlintiff tolwnship) for inttufflicieflic of drin thle! overlf1miow whig-l
,iaitted dajiircu, afýeoes:id.

A\ppo'aI hy tan1)5~ttssd n'ros-;ljpwa11l v i hu df

fini, frolin a judgrnenlf'lt of, thle riaeI'fr

ru'appeal wa>s heard l.\ lio\ sutz W)1u. MUiÂwCJ
Io.Mii. JusTvicE ('li UtI', lox). Mutý. J'I E Si TIIEIII u'\î>,

ai( IIoxý. Mli. JSIELIU

-T. G. Kerr. for the, plaiuutîfYs.
J. IlBod for thedfeats
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lION. m WM. ulo('K, ('.J.Ex. :-Appeal front a de-
iio offic D)rainage lReferee. We are askcd to set aside

the report andasssîn of ,Jarnes S. Laird, engineer of
the townhip of MaLidsone, ini respect of a proposed ira-
proement of the wcst towîîi Une and MNooney Creek drain.

'rîwll tlwiidîips of Niitsuiead Sandwich Soutlh adjoin
ciqdi o1her, mîîd origginally po)(rtîins thereof, whielî may be
referrCd In as Che dIrainage arca, were et swarnpy swale.
Southur] y , ea,.îcrlv and( we sterl v of titis arca were hîglier

lnsfroin wliilh surface water flowed in a northerly direc-
tiron toward., tiis swaiy swalc, tlîeroibv confrihumlingý to ifis
tcwaîp Jharvictr dme watier part]y usc-apiing tiierefrîni hyr
lertain natural! water oourses îîîto Bi'-, I>ike Cre.Neer-
tle-s, the draintage arca rnmaind i n a cou im o a wiig

for artîiial drainage and York of this character has for
înany .1lars lweî (."bid on uuîîdcr the prommsin of thie
drainag laus.

AHntongd-l ,IlcIl woýivas t he cont mut ion of a drain on
the. ton u e ii tic riin- non hîcr1v ni soutlicr]v bctwon
the t'uo toAubp.'Flic MihgnCeta ?ailwav> cr01OcS

thî u riwî lil" me, mi il t a- îce-a thvea suifliint pasý-
sagefor af r nn tiji draiin icluding the point wrc, if

wa~cro-edlivtuernîwa~ Accord inglv1 atI th- point al -1i-
ve.rt joaipt iii aý fo)riugi- pari oif die fown i me rain clon-
strlletioîîl wok itis cn~ctwa' neof iiiaeranewt

the egincrX rport and prve nsuffiuient.
( oiîpa ni~a- ti flie i nn1fhci( v wIl nn for ý-,onv

-%var- ý witlmoîif Iwcri11g fruit. 'Pli watcI- olitruc liv u
insflciîî cil cf ntilîrhad also h,\ flic' fact tîntt fo'r

Sýonie 4ista1l1îc Iliori h of t1u'ri14 a ro.iî flic towîi lune
draini banIbom on''atflcup injured lwt ui of
one flea.who 1'trongflît n aciin iinder flhc Drainage, Art
aga1;inst flcwnhi f Maidjsfone. and roeeda verdfict
of $2<)aid o'f

Iii hi, jinIdgminnt die Draitiage-r Piefercesys Teci
vert ero 1iig4u Michfigaqn Central llailwalv i, inmfedvl-
sMiffliuf for the purpose intiendedl. not lieing fli he rlvort

whiwlt waý intended hy fhep engine,-r who malle iis report,
iiidelr whieli the towni lie( drain w-as osruf As a

rsult l.f fin. iiiuffieîeuicy of Ilhe clrtthe wafr-lrmiht
down-T hy. thef wvest toni ]ine drain te, that point ha;l heen in
part hlockd, and thus, ne 1 und uponi tu evioence caeod
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ta overflow on ta the lands of Graves and f rom these on te>
the lands of the plaintiff," etc.

The learned Referee alsa in his judgment says: '<Jn the
event of the municipalit-y deeming it necessary in ordler to
prevent a continuation of damage ta improve, extend or alter
the town line drain work, it may add the damage and costs
incurred in this action ta the enginecr's estimates of tfie
costs of such improvements, extension or alteratian."1

In cansequence of this judgment the township of Maidl-
stone under the Drainage Act, instructed their engineer to
report the scheme for remedying the defective condition or
the west town lile drain and for assessment of the coat.
Thereupon the engineer made his report whereby hie recom-
mended that the town line drain be cleaned out and imi-
proved for a dîstancp of 300 rods northerly of the railway' ,
at an estimated cast of $1,467,87, this sum to include the
sum of $80, the cast of spreading an the road earth to lie
taken frant the drain, and lie also added ta the cost of the
work the sum of $958.78, being the damnages sud costs in
the iDeehan case, makçing the total cost $2,426.65. This
sum lie recommended ta be assessed as follows:
Against Maidstone Township hecause of henefit ta

roads .................................. $44-2 80
Agaîinat Maidstone Township because of outiet for

watcr from roads .................. ....... 186 515
Against Maidstone Township lots for improvement ?3 6ý5
Against Mîidstone Township lots for benefit from

outiet................................. 1024 40

Making a total assessment against Maidstone and
lots of Maidstone of ..................... 81,677 40

Against Sandwich South because of benefit to
roads ................................. $358 85

Against Sandwich South because of outiet for
water f rom roads .......................... 75

Against Sandwich South lots for improvement 229 65
Against Sandwich South lots benefited by outiet q3 25

Making the total assessment against Sandwich
South and lots in Sandwich South .......... 8749.25

[VOL. 26
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'From this report the township of Sandwich South ap-
p)ealed to the learned Drainage Ileferee and evidence in slip-
po>rt of and against the report was addueed before him, and
on the 23rd of January, 1914, hc gave juidgment refusing
to dlisturb the engineer's recominendations except as te the

dispsito f the ainount of the judgment and1 cosds ini the
case c)f Deehan v. Maidlstone. As te those items, he ordered
thiat flic amount awarded for costs should be "ehbargeable
against the lands and roads in the townshîip cf Maidstone
alone."

Fremi flic lleferee's judgment, the township cf Sandwich
Souli ppelson the general ground that the report and

assssmntare illegal, unjust anfi excessive. The township
cf Mý\aidsýtone eros;s-appeals, becatuse cf the costs in the T)eehan
case be(înig assesse(1 exclusively against the lands and roads
in Maidstone.

As, te that part of the plaintiffs' appeal respecti ing te
assssuentof fliceocct of tlic work, Mr. Kerr v'ery ubvar-

uedl thiat in fixing the assessinent the engineer should have
taken into aceount the assessment ln conneetion with flic
Tooney outiet and other agsessments for other works in roc-
upeet '(f flic sanie drainage area, and contoended( thiat the
Innds îi Sandwich South having already vieni ese for
cnt ooff piurposocs were no longer aeshinl resýpectf cf new
worksî cf a like nature.

The cvdect sews finit in about thev var 1881I drainague
wors ere beogun; the first atfack on nailural cond11itions ie-

ing- 14o iimprove Tooney Creek, wbich Nvasý the( natuiral -uievt
f4or thei sw l istrict. Then folwdtecomrcino
thees sieo cf flic fcwn line cf a dralin whicli interoipted
s(onio waticr f rom the higlier level oni its vý va owNv tfo fhue

wliterebv fuirnishingi an artîficial ouflt nrtllerly, te
Pike Creek. This work, so far as it was effective, oea
as a cnit off in repc)f hLiclnds; on tlhe west sIdle ff thev
to)wn huie drain an1d te thatent eicdthe one
Creek draini. Fromi titne fi, t1ime otheri dlrins wPre on

stîetd wrobv suirface water wscondiîctel fil flt ti-wn
line drain. Thiiese vari(owns side drains dlivertedl inte ie tewnl
line draqi waters frion hzliur leývels wliichi buit for the towNn
unei drain wou11l hao-e flowedl into t111(, l and' ipon theo
lirnds oni flhc no4rth-westerly side cif flic towni lne.
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Further these varions side drains accelerated the flow of
water into the town line drain and silt having there aeuim-
ulatcd it w as; deemed advisahle to dlean out and deepen the.
town. lne drain ; otherwise it might prove insufflicient to take
care of ail the w'ater, ln which event there might be an ove,,-
flow across tlie town line and upon thec lands of Iower level.

Accordingl ' the work in question was undertaken. It
consisted of ceaning out the west town line drini for a
distance of 300 rods and deepening and otherwise improv-
ing it in order to benefit the drainage area in ques;tion.

Mr. Kerr strongly contended that tbe improvemient in
quiestion took care of the artificial flow orîly and not as aq
cut-off of surface water within the meaning ofshse.6o
sec. 3 of the Municipal Drainage Act, 'R. S. 0. 1!)141, vil.
198; that su-e.is as £ollows: "Any lands or roaida fromn
which the flow of surface water la by auy drainage, work [,lt
off înay be ascsdand charged," etc. 1 do not tinjk that
surface water hasiz ceased to be "surface water"' wiîti tiie
rneaning of this section the moment it reachles a d1rain which
îs b)ut one part of a system of drains eonatructed for the pur-
posc of taking care of suelh surface water. If ain>y part of
such systein proves insuflicient the water itot so take'n care
of contiues to bc surface water within the mieaningz of tiie
subl-sec.

Tlîat is the position hcre. Tueedje jsiistii.
inupromenient of the town uîne drain as a necPssa;ry' work in
order to eut off the surface water and tieevpeetit
overfiowing upon the lands in Southi Sandwichr.

Therefore, the work in my opinion serves as ai cut off
of surface water within the meaning of the allsatons
the cost is, proper]y asesbeagainst tUe lainds thereiry pro-.
te<,te.I

MIr. Kerr attaci<ed the item of $80) for spreadingT1 oi tiie
towni line the earth excavated f roni the drain iii conneefltionl
withits lio provement. For ail that appears- flhe sp)r1ading
of the earth upon the road is tlic cheapest, way ' cf zetting
rid of it. Ftifier its utilization in that ianriirvf
thie road biY raising the grade upon thie water level in the
drinz ndi U- wideing iL, wlîerehy it is 1Pes dageon.hug
it, constituites a necessary and proper part of tUe -ost or the
work andi the iteml la properly included in sncb eoet. The
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fact repecingthe itenm di not h)riîîg it ivitiini sec. 11 of
the Drainiage Act.

1 have caefully stnldied the evidenCe andt the report of
the eniglincr and ain unable to sec wherein thiai officer lias

di8e~adedthe requirements of the '-'tattite ln respect of his
asssamntof flie sum of $1,416Î.87, heiing the est irmte.ol-a

tuai oui of the work.
The rumnîiingi question is in regard to the costs and

daimages Iii thet Decuhan rase.
That acion wýas aginist tue townshîip of Maidstone atone,

arid MIii>i~ juidgiwcn the icarned liefoee said: " In the event
oýf tlie U1 I 1 it'v doening it; necessary in ordler to pre-

eNlt a conItinuant'[4e o>f dannîge, toi Ïnîprove. vtnior a1luer
ttîe» t<iilt dii 11-ii iage w ork it maviN add 11w daigsa d

-ost~ sincurreýd iii i his aetîiî to the cxîîîrilet -iniate of tit,
çoits o)f tucli iiîproi eiiieIiii-, extensimon or alierati.on. 1 a-

sunme thait miv iigicer in f etit w il] iot oi mrliok tlie fat
t a f!1 e laiae' t 011-0 ;11111 iîa, t t tec e ca s ti e l i re
o.f 1hw Ilin~fbit'ne 'r ilwt ouihi a tr naework pr
Nided-f for tîn'- lienehi of tantd> gir prant ii to
thev pla1ifrX

It furtlirate frîiîi tiaf jýýL nîlgnen ('101 vov
Rietiu111-11he ex'.clsa ttî 1t1wtriie îe fori flic

iitiitoi ite toîptin'totf, tht' Mui tttC<1ont'il orf
Matitoe aki îghi 'i tîat 1t1w ioîtrî it'i f 01q, cul-

oif 111F. -,wliJt lc ttjt t'~eîiîc 1nti tîttiers tlicion hit

rcfre apîr~ eicf tir effort antid for ilhaf 111(i dii ne
ceitu tepn l lic ttwî"îi f Mmait1f)Tfnmc 1 itltic fos

ThV Cuni appear lu iMeracc fi coeus;itn fliî
iii oivr ;o prýitiit1mîaîi, ti Ille îtamma2e, i0 l'ai
îîeeetaarvfo aopf flicý ptent~Cjlaîî 1tf q1icanîng_ '1 e ut n

enhrvn Uicfow on dra;in, ani in rM cîn flint di ,i
uion they hiad before thcrni thte .,iîic f 11 1 eicarnedBe
feýree that tîe cot1 sat aiîîac' 11 _Ighf l'o. 111ve 1,(>,;reft
of tlie work..
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The township of Sandwich South was not a party to tha,,t

action and mnay proper]y be held as flot bound by thie d
position there proposed to be made of the damages and coéts,
and the whole matter is now before us and must W, deait
wîth as res integra.

Nevertheless I feel that the proper disposition to miake
of these damages and costs is in aceordanci, with thie \iew
expressed by the Ileferee in bis judgment in theo Deehan
case, by permitting the township of Maidstone to have them
added to the engineer's estîmated cost of the work.

It is obvions that the cleaning and enlargement of thle
town line drain was neessary in order to bring about a
satisfactory, solution of the question in issue, and that the
township of Maidstone was no more responsible thian was
the township of Sandwich South for its proving insuifficient
to take care of ail the water.

For these reasons the appeal should be dismissed with
costs, and the eross-appea] allowed with costs.

HION. MR. JUSTICE CLUTE, HON. MR. JUSTICE SUTIIR.
LAND, and HTON. MR. JUSTICE LE'ITon, agreed.

NON. MR. JUTisICE BiTloN. JUNE 22N», 1914,

KEANE v. MeINTOSH.

a 0. W. N. 650.

Iforigage-Power of RÇe-Actîon to Set A aide l-AUgda.
*pwrac"VServîce of Notice on Tenant-Duty to NotiJ5 , Morrt~,.-u8pitousq Cîreumatanees - Sale oft 1nderralue-Prnj-Pw,
plus Proceed8--Co8s.

BjRImuq, J., keld, that a tenant of a mortgaged property Je notbonnd to notîfy the mortgagor of the service, of a notice of exkrce-ing the power of sale upon hlmn, even though hé la fully roznizantof the mortgagor's whereabouts.
That the existence of suspielona circumsatances surrounflini th.sale and the tact thet the property was sold nt an undervalue arp,neot în themnelve s ufficient to invalidate the sale.

Action by a mortgagor to set aside a sale under the ov
in the inortgage and for damages on the ground that the sale
'WaS at a gross undervalue in pursuance of a frauduient Pon-
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apiracy between the mortgagee and the purchasers, tenants
of the iliortgagor.

Tried at Stratford witbout a jury.

J. C. Makins, K.C., for plaintiff.
P. IR. ]3 lewett, K.O., for defendant, H1elen Melîîtosb.
L. Harstone, for defendant, Janet Hardy.
R. T. Harding, for defendants, James iKeane and Bridget

Keanle.

110N. MRi. JUSTICE BITTON:-Thie plaintiff was the
owner of the east hall of lot 5 east of the Oxford lload in
du.twnhi of Downie siubjeet to a mortgagc to the de-
fendila Ielen Mclntoýsh wbieli mortgagc is dated the 4th
(lay' of Marc)>, 190O8, andl waë for $1,000 payable in 5 years
arter diate wlitb interest at 6 per cent. pewl annum. The mort-
gage fell dule on the 4th day of Mareh, 1913; the plaintiff
p aid il] interest up to saiid due dlate, and lie alleges that he
arrangevd withx Helen Melý ntosh, through bier brother, L.

Snterlndfor an exten-ion of the time for payment of
prim-lpali, anid that hoie then left Ontario and went to Port
1[uroni iii -Michigan. Hie wvas at this, plaee for a time and
then wenrt to other places in the State of Michigan, but al-
Iliges thati at all times l'e was witbin easy reach by mail and
could ait in~ timeý upon notice have gone to Stratford, reaeh-
ing thiere ai few liours after.

On or abouiit tuie saine day the mtortgage-, feli due the plain
tiff reîtedth farmn to bis brothew, the defendant James
KtiLeane. Il, withl bis wife, went into psvio f and

1orked tue rili.
Th'ie pllinttiff alleges that lie Ieft bis addressý with, the de-

f*idsn;llts '1amesP Kecane and Bridget Keane and tliat bis ad-
dIrg-s wai, well known to the defendanis and to othier$ in the

oiiit f pla,îitff"S farin,
Tbe pýlainitif! fuirther aleestat duiring It sumner of

19ý13 bli, rte aid the deedatfridge -Yft Keaneiio ronspiredi
toýgf-ther %%nd l withte ai .1.Sutheirland, agnt Tftlen
NUIn1to-,if) to ý hav the farm 'ýold so tihat thedfednlcae
an'd hlridgst ean or one of tilem1 Shiold urhaean h
-laitiWs' land.

Proeedngs t-re taken hiy defndntMeItoî dr
pýower of sale, in bier miortgag,-e. and tie, propertv va on the
3ist dayi cf Agt,1913. pit up for sale at auiio-1n at the

19141
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city of Stratford and soid to the defeindant Bridget Reau.
for the sum of $1,400. The plaintiff says that the defend..
ants Keane and his wife and E. L. Sutherland conspired t,>
gether to dissuade and diseonrage others froin biddlin1 oil this
farm on the pretetnce that the Keanes desired to prba
for the plaintiff, and tlic plaintiff says that tue thiree mneli
tioned did in falet persuade others not to bid on the poet-

On the 5th September the deifendant Melntoshi execujtedj
to Bridget Keanc under the power of sale in the niortgage a
conveyiance of the laid mentioned. Notice of exerc isiug tilq
power of sale in the mortgage is dated the 29thý Juily, 1ý)3.

The defendants Jamtes anil Iridget Kecane appaý.renitly b.d(
iittla Inoney and they borrowed from the defendant Janet
Hardy the sum of $1,600, and on tlie 2nd of Septlember. th.ey
cxecuted to Janet Hardy a mortgage, for that sumn. hit
alleged, however, that out of the .$1,600O te defendant Brid-.
get Keane paid tlie mother of lier husband and of the plaili.
tiff the sum of $300 for a relcase of lier dower. The whiol,
eircunîstances are of an exceeding]y suspicions chlaracter sudi
not tice least of them is tlhc transaction about Ille reIo o!
dower. Mrs. Keane the eier, was of about flic ag of 7
and site died before plaînfiff's return to Ontario.

Sho had muade no claini for dower out of t1itis p)ropeýrt,
and was residing with and rnaîntained by James 'Keane andj
]3ridIget Keane, so that tlie payîwîît of titis $30n, if mrade nt
ail, was practieally the saine as paving tlicnîoney toý themi-
selves.

It appearel at the trial thaï; there wvas, a srlsu
$274.04 ln thec hands of the defendant 1helen Mu.Iitosil after
paying tue amount it full for prineipal and interegýt upouij
the mortgage and costs of sale proeeedings.

At tlic trial, tho plaintiff abandoîtcd his action agraixigi
Janot Hardy. Site was a notaeiti good faithi, iiud tiie
action against hier mnust be dînisdwith costs.

1 flnd that the farmi was acýtaly worthi $,,.)0( and Vr9ui1d
have sold, aud would 110w seli for that suin if the usulnotice
of proceedings was given and if sold for saY one-third casi
and balance secured hy mortgage carryinintr at 6 e
cent. makiug the mortgage as good as cash.

As 1 have said the circumstances are o! a qtusýpieiou,
clharaeter, but 1 am unable, upon the evidence, to find that
there was, any conspiracy to seli without notice to thle plain..
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tiff or that there was any represiitation to intending pur-
chaaers that this property was heing bought in by the clefend-
ants Jaines and Bridget -Keane for the bmnefit of the plain-
tiff

Th'le dlefendfant Helen Mclîîtoslh had lier business nian-
agedl hy lier brother, E. L. Sutherland. lie did- not think
the prmpertY of so graat value as was proved at the trial, and
a-s there waýs 'an outstandiig dlower lie thoughit strangers
wonld lic, on that accoutît, deterred to a greater extent than
necemça,ýr '\, front purchasing. Thle defindant Helen Meln-
totzh is niot liablle fin danmages for sacrificing the property.

I arnl of opin111o1, andl so filîd, tîtat boile Janmes Kenet and
lirlidget Keane knei(w the post office adifdress of the p1lintiff
and thiat theY wýl ftilly anid intentionally withheld front uth
erlandl andii Ielen Mclntosh and others any information As
to whevro pliifit voulul he fonde. That, however, doles [lot

resFte a liaililty giîs tileul or either of them. Th1- ver
not boundi( to iseloge the pilace of resdletice of the plaintif!
ùr mwere lie, could be fotnud. 'I'Iev were not obliged to iii-
formn the- pillanif! of the notice of exercising the power of
iale unde(r tisl mortgage.

Th i cSe C? douiq(s not fa]! witltin flie provisions of the Act
~spectIiig lanùrd andI tenan . evhï chi compel" ll fliiinat toe

,,i%,. notiie ii) bis latflorti of the service of an' 'N'rit sr
uy1xn the tenantii for the recover v of the land enle.I

ia very clnoe to flecfiue as flic saine reaso.Qi, ts for-gvn
1noticv eti f hotice of execisîî a power of -;Il( 1untier a1 mtoi
gae as u 1t Ilc case of, 1h1w sers ice o! a wýrit.Te uliny
(et the nioticeq Ii tili tai i wa \s nopt altac-kedti 1 tht'- trmial
thoughi oii ve 1,v poiiîig up ai ;eie ia v to

Tho ea. frotil plaintiff te) iefendaf ants ianii
diitd tît- 1,t Marcli, 19)13. aud is for, iue verfront 1l1ti

Majrvhl. TIm rveut meevdwa, $1P0, antd lese opa a-
to repaiir, Mtc. 'rte lv-uietîîd ,sson fi&sto

gento )im v lhE, mlorae su-i ý1al oth lii
tiff fier tliv renlt.

Thei f.r dantl i lcuqij N (.Jitosî t rqeie a rturiti flr t
lier so l itoir on oiir abouti tî)w!e tl0 cfibeir. Itla~ acieu
or 4 heqîtels for '? 1. ( 1. Shel 1 epos ýi ((te 1li v o in t('Y

al;11" lak bu i i a t temp lt to fiu f1,11liq, lainti f! or Ln\ e
any Vnot ice. Tlu holi vîe wa1, e'ited i ' ru :111,1 illpon

1914]
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the inside cover it is said to bie in trust, not for thie plaintiff
but for one Michael Keane. The costs charged and dedlucted
from the purchase money are put at $90, with no bill in
detail.

Counsel for the plaintif! did not ask for taxation. Thet
whole dealing with this rnortgage and salc of plainiti*ff's 1)ro-
perty to the defendant Bridget Keane were ntout ,uiniar %,
and the plaintif! lias suffered damiages to the extent oýf nearli.
if nlot quite, $1,500.

I regret that I arn not able upon the law and fa( ts to
give the plaintif! nmore adequate redress.

There will ho judgment against Jamnes Reane for thc
rent $100, witli interest at five per ent. fromIlite Tht March.
1914. Judgment against Keane will be withi costs On Il,,
County Court scale with no set-off of costs.

Judgment agaist Helen Mclntoshi for $274.04 with in-
terest f romt lst November, 1913, at 5 per cent. and witiiout
costs.

Judgment in favour of Janet Hardy as al>ove staied,
The action will ho disnîissed as against Bridget Kýeane1

without Costa.
Twenty daCys' stay.

HON. IR. M. MZREDITH, C.J.C.1>. JuNE STII, 1914.

BIIETT v. GODFIIEY.
6 0. W. N. 484.

Vendor and Pucu«r.~reetfor Sale of Land-Writin*q j.jj
dand4ng Completed eargain-- Finding of Par -it hlnil of Vm
dor ta Alake Taf-KoIcg o!Prhqe .be f~o
ceit-Damages for Breaoli of Contract-Lienita <ion ta ,tno,,ý
of E3'pen8e !nviurred by Puirrhaser -Recoi'ery o! Sýoznn gus-
<Jostg-Diacretion.
MEaEmTIi, Ç.J., hcid, where a persan entered inta a contrart for

the sale of land. knowlng ýthat lie had no titie, but hon"atiy belerving
though rniatakenly, that l'e eonid obtajin tatle. thiti thie vi~i
eould In the absence of decéit on the part of vendor mily v oi~
damages for the expenses incurred, and not for the losq 0f the bar-.
gain.

Ontarîo Aaphait Bloec Co. v. Montreug12) 20. L. r. 7,34, folIjw1

Action for specifie performance of an agreement foýr the
sale by the defendant to the plaintiff of certain lands in tl)
city of Toronto, and for damiages for breacli of contraet,

J. M. Ferguson, for the plaintif!.
'Arinour A. Mîller, for the defendant.

[vor_ 2c



19141 BREZYI v. GO!)EREY.

ÏNN.T? . MEttEDTH, C.J.C.P. :-The mucli greater
W('eit of the testiînony, and of the evidence, is on the plain-

tiff's side of this action; the xvitnesses are two ta one in liîsfavouir, and the admitted circumstanccs surrounding the
trans;action are quite strong against the defendant's conten-
tion; the one circumstance favouring hlim-lic retention by
iilmi of the contract in question, is, not unreasonably, ex-
plained in the testirnoîiy of the plaintif!', and of the land

agnt itroughJ whoîn the transaction fook plaee, and who lias
now no p(ecuniary interest in the inatter; whilst the facts of
the execution of the con tract and the paymcnt of the deposit
tor, be inade utider its tcrms, as well as other circumstances,
maiking- strongly against the dcfendant's contention, have nat

bensatî.iisfaorîly explained by him, and nu other persan
tes tifled in hisý behiaif; so it cannot but be found that the
writteni agreenieiit i11 question was intended to be and corn-
prised a -ompilleted and biîtding bairgini between thc parties
and thiat it wais iot rnerely an eserow; antd I so find,

And s0 flie sing-le substantial. question 110w ividin the
action i,,: Wliat is the proper measure of' datîag '17lic
exiepetion apic)qiable to cases of satle of land, front tle u.sual

nrespetîn damages for breach of a caîîtrct of sale,
w1lirl is cxemplified and fully discussed, ini suit1 (ases alsBaïi v. FothiergIli, L IL 7 IL L. 158, is une wli[i limhing

reigard ta tIc iintricarieis of tiil to) land,; in matiraes anid
to othe(r excepoitial ciinst Le ttenidiing, the le iand

ctn'eaneof land see'(n1s to mi. fo h1aie hci not ofly a per-
m1i;Saible oie, but al,(o, for practical puriposes, a eesayue
the orily dotrsd ola ri m tnind upon)i this ujcti

whterte xepin front lthe ecpinhv al
enugi wltlr, for instance, thcov o1ugl1t nlq to inltnb'll-

silehl a case- as1 1Itis4. Bat tliey d0 nlot it is witlîlît thw excep-
tion Io fli-- m iami îs plaintv * % li ' vy le decisiol, lqv,

Alnd flii-~îîî~ xrse in. tIccas of funv. ohril
eupra,. wlîicli firxnlv \- hi~le th11, mile, itt if aL pers'ýoîT
enfter mbti a confmactf for. lie saile of iand knwing that l liaýS
1)o tlv ta) if, or anvi nicanas of' ac-quiringý fiti th mprvîtaseri

CannrOt recaver amg5 fo'r lobs of lisý hag i iitleSs lie, catli
provo a rigîit of act-ioii fo)r deceit. T'f1110 q iteltlne q effeut
i S the laqtest case,> uipoi tIc( ul, i titis. court: Oiiirl(o

A. Wn lrk Co. v. ?~tet1 9 0. 1'. U1. 5
Theb-re iz rio ahle-gati4on or pro-4of of docit: tlIc urhe

kaew tiat tici titie wais lu a lan)d conpnv1nt iM thel 11qidor'

lio 1 il
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wlîo was but a sharehiolder and a director of thec company, en-
titled substantially te one-fiffli only of the 300 fret of landj
out of which the 60 feet in question were to be sold ; and who
seems to have believed when the agreement toi seli was mad,ý,
that his fellow-directors would be willing, to join with him i.n
giving a valid coinveyance; which, accord ing tu his testiionyv,
they afterwards refused te do.

Thougli one inay be somewbat suspicions of a statemeont
thiat flie vendor did ail that lie could do to procure for his
purchaser title to thc land sold, there is not suffirient evideunoe
upon, which bo base a finding tbat it was in his power to dû
su, but that lie abstained for tlic purpose of nakîiug more out
of the lanid, or for any other deeeitful purpose.

The plaintiff's daniages are therefore limited to thie ain-
ount of fthc expenses incurred by hlm lu tliù transaction;
which 1 assess ait $10.

Tiere will be judgmnent for tlhc plaîintif and -$10dIo g
with costs of action upon the Supreine Court suale, witholit
any setol off cfosts. I exerciée nuy disciretioni, n that epet
liot bevau eI plaintiff cauinot bîave (lalliJiges for Ioss of
is bargain, thloug-li in somte caes that oireunii>;tauce. iloes not

seeni to have hee altogether without wcighlu in(Ialing with
tlie questioni of c-osts, but because 1 thuîîk the duftîdant miiglit
have fouîîd solm, e ans, not involvcd ix> a legal righit, by
wlîivh lie iit have kept his bargain nnbrokeni, andig fIat tii.
additionai price obtainable and afterwards baie for tIie
land by liina, as weIl as by fthc other four personis infterestedj
ii it, ait lcast was not an inducement to hini te aply1. as fully
as Ili nî,it suelt meais. Out of flic additiolial $31)(11
ceivcd by hinm, and wbich was onte of flic coirîstqueixues ofhi
breacli of contract, he cu doubtless pay thiee eoi)ts anid y-et
have sorne of tfli îoney te the good.
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H1ON. MR. JUSTICE KELLY. JULY 8THI, 1914.

RE NEAL & TOWN 0F PORIT HIOPE.
6 0. W. N. 701.

MMrnki"P 1(1 CrPoreafion- - rbitral ion and Award-Closîng of Iiçihicay
- Ijr o NeybuigLands -Construction of Ralwy
'<nfil Iromnt-eeflna C onsder- (Jontcmplated Wý'ork "-Melanirig of-ilflicipal Art, l$i13, S. 325 Non-rctroaciiy-

ERéidcnre - Damage beyond that ýuffcred by Public - AirardSuivlainud.

KxLL-1y, J., held, that whr a town dlosed a portion orfi a treetto flCltaerilway ibnprovemplnts, it mras only the adattethatpnoperty-ownewrs WouII Iveceeve froin the afct of the muniiliity thatarbitriitora "111i ftt-oT against damnages suutained by riison of
Browrn v. Oweei Sound, 14 0. L. R. 627, follomed.Tlhat m, ow s uffers damnage by the closînc of n highwny abovetihat sufferedj by' the rust id the publie where bis prop)erty îs ln guchdee proximity toý t1whcha that îtf; value laafece thereby.lre Talylor N. BllIc Mivr, 15 0. W. E. 73,3; 17 0. W. R. 815l,

[Cf. McHiu . R, 34 S.eC. R. 570.-Ed.]

Appeal byv the, corporatiom of tie town of P'ort If upcfromi an award ilade, hy IIis Ilonourll Johni E., Ilardig an 1Hlis Ilonour11i V.ad 1 S. fi[ ucke, two 4of thiric arbitrators,
aflowing" thle repneîs$900 ascopesaio for a. acocca8wionedf to) their piroperty by the clusing oif Hope stretîiti
the townl of P'ort oe

J. C. Sinith and 1). H. ('hisholm, for flic town.
W. 1F, Kurr for E. B. Neal and Eliza Julne Neal.

Il()\. Mu1. JxKcrc Kr.rx:-Part (ifrepnîuspr-
aryfronts, on) Iope tet part on1 Alfred sýtriet. whieiît

rU08i intIo Hfope str(et anid part on Wainut street, whiwh
runfiksii mtc AIf ri d, st reetr. Th'esei a rc 1te1 pr-oprt 1 v ini resp ec(
()f whlif-I tu14e1 to arilbi trators awa-;irded daimageýs. I-ols S

an 0froningl oni the wust sliei of (hntario stres't, ail,(
owne hyflu resondnts thee abitator fld wro l1ýt

dlamagedl hY thIloî tif Hlope strect. Teothevr arhi-
trator disagrcd wtiflh flt conclusions of biis -o arbIters
ans] maide al sepiarate find(ling_ ilhat no> omlpensiationl shlould l".

linadv and] no simgspais] liv thie corporaioni ft thleo r
By.-la numbr L,038 pisses] by the MniplCoualcl!

on Junef 26flh, 1911, promides] for tcloain o! thait
YuL 2 ow.. O. 14-47
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portion of HUope street lying flfty feet on each side
of ftic centre hue of the Canadian Northern Ontai,>
llailway, as located across that streef. Hope' street riins
in a northerly and soutlierly direction, the part ,if ýt
so provided to lie closed hein- soufli of th epnlit*PO
perty, and the niain or central part of tlie town beingl stili
furtlicr to thc soutli. Another means of access f romi plain-.
tiff's property 10 tlic centre of the town was provided byv
flic opening of 11dm street froin Hope street to Ontario
street, a short distance to fthc nortli of the part nf lopie
street so closed. Tlie corporation on lOth May, 1910, en-

tercd into an agreement with the Canadian Northern On-
tarîo lla.lway Co., by which they agreed, amionigst other
tliings, fo permanently close Hope street at the point and
to flic extent above indicated.

The present proeeedings were instituted on 24th June,
1912, by the appointment liy flic owners of His 11onctir
Judge 1-luycke, as their arbitrator under tlic provis1on of
the Municipal Act of 1903. J ¶ave no evidence of 0we date
of tlie appointment of tlie town's arbutrator; but the third
arbitrator, His Ilonour Judge Hlarding, was appointedj bv
order of flic Senior Connty Court Judgc of thie united colin-
tics of Northumberland and Durham on Sth October,193
Tlie award of the two arbitrators wtus inade on 2-1th Janu..-

ary, 1914, and that of the other arbitrator on 2th F(chrll-
ary, 1914.

Substantially flic gounds of appeal are that thec two arbi..

trators did not f ake into conwideration in iking t2heir
award any advanfage which flic owners derivedl fromn th',
building and construction of flic Canadian Northern rail-.
way "and flic oflier work for the purpose and in COnnilec.

lion witli wliici flic land in question was allcgedl to hot in-
juriously affected ;" that fliese arbitrators refused to t.akeý

into, consideratien flic provisions of sec. 325 of fli Mni

cipal Act of 1913-(3 & 4 Geo. V., cii. 43) ; tliat upo11 Ile
evidence if was manifest fliat flic owners suffered iio daujjj-
age lîx the elosing of Hope street, and thaf flic e-idýetie
sliewed that the owncrs wèrc not injured to any greater ex-
tent or in any different manner than the general pub)lic il,
tlic vicini1Y of their property.

The Mfunicipal Acf of 1913 came into force on July ist,
1913. The by-law which provided for the closîing of Hope

[,,-oi-. -ýt;.718
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street was passed and these arbitration proeeediîîgs were
institilted flot only before that Act carne mbt force, but be-
fore if was pasd. T1heî appeliants contend, that they are
entitled to luvoke the Act of 1913, and to relY, on sec. 325
thereoif.

Wilhot goilg into what woffld bc lbe efl'cet of tlie ap-
plcor that section to these proeeding:. and to theward of tîese two arbitrators, 1 tbitik the ])roceding., oýeproperlytmer fthe former Aet. 'l'( bold ollerwise wouldb. oppo)fs(,d to, fbe fundaniental nil of Eîîiglisb ]aw that nuSztliitt >Iiall lic roiistritid so as to bave a rebrospeetive oper-altin, îlcf- rui a cotistrit ion appears verx' elcary in ther1tnus(i ut fl Acf, or arises 1) v nicccssar v and <ditnct imipli-

~tio. Astatte s not bo iw osrndso as to liavegfreilter rutr'ospeebiv operation tlitan ifs langtiage renders
ne es Vr . T hlo aJvantage 'whîei the appe laîis contenldinurtqd tofli 11w viers' pruperty 'v s not anthigaii

front 111o cnrelosing of fl1c ý,tree1, but froînii flic e~ îof the raiIwax% andi the chaitges ineident thereto. But flic
eontîiîlatd woktfle advantage of which is b lbe con-sidcrcv l hie aribÏrators, is ftic w'ork uft fli corporation

alune irow V. Qu'en Saiind, 14 0. L. P1. 627), ai net
otheradtanagesto accrue to flie l)ropcrty bY reasoni of

wlatvctiage r» inproxcinents flic railway (company' diddOr iruidu, or whieb resuit fronît the advent o-f Ilhe railway

I llave raU i of flec lcagthv vine bakn fore tlîc
arntatrsaid oil if tlic two arirtr hcaadis

cun1i1 i 1 fll concluo t 1leY reachid. irtî ail ipciruisai ofth cvîluc, fi 11 donc] usion is titat flic responidett' pro-
perty Mas pnjriotisly affcctcd. The aritafrshd ilicade auag of l ig i te wiiine scsw bf ore t 1 ti i.

Th flc i uti tuu obe to l le awaýrd onl fllc part1 ut
tile titer. arlîltrat > is tht filicw arbitraitors refusedoi to
lake i]to otdrbÇiti, aîy av antagc Iich lie o wncrsl
igii fiae der' Iun gd frni le vioistruict ion or flic railwaV1Y .wilicl li stfl dl bis opinion b bc -was thie work for fthc piu-

pos,ýe oir it oncfinwîtbi wilt flc 1111d was nuiul
affefe." Titat, a l 1av sad, not. l in mx oinii,

enter jitto cmerits of flic case,

191-11
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In Brown v. Owen Sound (supra), thie closiung of the
road which injuriously affected the property of the owe
was part of a seheme for granting facilities to a luiber
company, and the owner was beld entitled to cSmpensaticn
without any diminution because the ereetion of the corn-
pany's miii enhanced the value of his lands. It is seldoin
that any two cases, in their facts and circumastances, so
njearly resemble eaeh other, as Brown v. Owen Sorund and
the present case.

The question which the arbitrators bail to consider waê
whether there was a diminution in the value of the respond..
ents' lands consequent upon the ciosing of Hope Street.
Evidence was particularly directed to that very fact--eyi.
dence wbic-h established that the owners suffered ini their
property, not as part of the public, but in a ,sieiill wav
because of their ownership of these lands. M r. McG il 1, who
for several years held the position of assessor for the appel-
lants, and was engaged by themn to prepare their case in
these proceedîngs and gave evidence on their hehaif, puts it
this way:-

Q. You do consider the closing of Hope Street was a
distinct disadvantage to the people on it? A. No;, if no
beneflt.

Q. The closing of Hope Street itself, distinct? A. With~.
out any eountervailing elements.

QI arn elminating countervailing elementc. A. 1
can't separate them. 1 have to associate them, together. If
that street was closed, tiiere was no railway and the cannin&
factory down here, certainly it would be a damage,

As touching upon the loss to the particular owner, a
distînguished f rom the injury.to the public, the statenent
of Lord J'enzance in Meiropolitan Boaird of IV-orks v. MVC
Carthy (1874), L. P. 7 H. L1. 243, is in point: " The ques-
tion then is, whether when a highway is obetructed, th
owners of those lands which are situated in a 8uffiein,

degree of proximîty to it to be depreciated in value by t1ýe
loss of that aceaes along the highway which theyý previojgý
enjoyed suffered especial damage 'more than' and ' beyond*1
the rest of the public. It surely cannot be doubted bu-t th.t
they do?,"

TËe saie question 'was considered in Re Taylor ýv. BIl
River (1910), 15 0. W. R1. 733, where Sir William Mu1oPk

[Vor- 26
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C.J., held that the <>wner suffered damage by tlie closing of
a highiwar whîch, owing to the proximity of her property ti
it, enhianced the value of that property and the closing of mse
hiighw%%ay depreciated thec value. This case was cited with
appioval iin the judgnient of the Appellate Divisioni in

Q iIv. Harper, 28 0. L R. 635.
31y conclusion is that the two arbitrators were justifled

liv thie evidence in making theïr award, and in that view
ibe appeal should be dismissed, with costs.

IIo A. M. JUSTICE LENNox. JULY 6TH, 1914

SOPEII v. CITY OF WINDSOR.

6 0. W. N. 697.

LÀ wà'*ali m of Ac,ons-Po8.scsîon oif Landg-Evidence-,Purhzser
at i Ta. aeIx ufcc of mere (Xaim or Entry-Declaration

of TitiaresasIiaio-angaRfrne

LxroJ., in an action for a dechiration of titie by a powse-
ouryowneýr, he-Id, tiint on the evidence, plaintîff was entitled to the

dfcaaiisought.
That a mere <niry on the ]and in assertion of tfle by the true

owner i.4 Inolin, fr there miust be sometbing dons that amountu
to a r-aumitloni) of possession.

Baker v-. Cbombes, 9 Cb. Bl. 714, referred to.

Atction for a declaration of tlie plintiitr's fille toý 1,nd in
the citY of Windsor and for an îinjune(tion and iangsl,
respeet of th1e il(fundant's ent ries and trespasses teen flicIl

defendats svtIgp titie under a tax sale,-
P. L McCarthv , X.C., and A. H1. Foster, for plainffs.
J. W1 Po1l, for defendants.

lo.Maý. Ji-sTicE LN x:Teaction wasbrl gitb
Abrani S. 1oer J aded UiS wire as a pairty plaintiff. f
do( mot knlow thlat tis, was ec' srv asz uponi thep termni upo

whIich the plaintifl's we(re liig1 thinik the Posseo.ýion ight
mw4l1 be Itrbue o Ille husýband.f

Tho plaintifs av stbis "opeil, ob u, exclusive
nid conItinnouis" possession1 of Illei lad in qulesi1on, ol Ille

eharacr req ire t ef thei defendants ai under Ille
LimtatonsA0t . . O.(94,ch. 75,) for a period oif
twetyde yarsor more; ami, sujeetf to Ille trespases oif

1914].
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the defenidaîts iii this action co-inplained of, ib)is ha8S beLen
continued down to the tiîne of the issue of theu writ. it i.
truc that, as to the rear part of the land which they' acquired
by deed, and, as istrue of flicback portion (J n"rl c ýr eityV
lot, the plaintiffs were not able to make aiiy actual uise of
the lanîd in winter timie, but it was feinced in. and waS rest.
ing, mellow 'ing anui reinewing itsý life- for thie lai;ffiis fn)ll
winter to winter, it was never abandonied 1bv ý thie plaintitf.,
il was plouglied ani cultivated nd crpp or pastured frtý11
yeair lu year, the feccs were reniew'cd, repaircd andi( kept nip
froin boie lu time iii the ordiiiarY wýay of own iersipl, "ee

thing was donc upoî the land thiat an owner not resitjing
upon il would do iii rcapiîîg the full benefit of it,- and but
for the opinîion expressed ini Coflin v. North A.lrnerlianLpad
Co. (1891), 21 0. R. 80, now overruled, 1 wmuld riot have
thouglit that ît was reaéonably openî to argumenit thiat ai diý-
tinetion could be (lrawii between the winter and the .zuiiiiir
months. The point is set at rosI at ail events i favour cf
the plaintiffs by the Court of Appeal in Perv. See
(1913), 28 0. L. R1. 379.

Thîis point being settled, it is îîot -dispiifed that the
possessioni of ftie plaintiffs froîîî the lime they enloe vi
land, about 1888, unlil Mrs. Browniîlrne wa ij,
notorioîis, adverse, continuoîîs, and ueîlegd nwt
the land coîîstantly fenced in and eropped( oirpatri,*d
uscîl and enjoyed bY the plainltiffs asotesbl wný
thiero was to the regislereod ownier, asg thiere %va. upon t)j

evdec , everyhodly liigin iheo neighbouirlimid, - tii.
plaiiest vi(ence of wroîîgfl' posesin811eling for
action on the owner's part, if lie 1einul ho saive )i1 rghý '
as was pointe1 out by Meredithi, C.J.C.P., i iii h Piper a

The defendants set up owuîerslip of tu4 propertyv hy
registered tiibut, ini coide-ring what inforence shiould
ho drawn or presuimptiouîs ra it luIîir fa-nr l swrth
wh'ile to keep in mind that they are not regisered
by a chain of title from the (1rown, lucre i-i mo lirik unjitin1g
themr wilh "the true owner" whonu thedfenNd

posseand they have nover been i11 psesou o a
any pefrsýon roder whom lhey claim 'been inii sei11a
an >y liie, çxeept in go far as the defendanits 1)ay ho sid t
d1eriveý tille throughý-l the plaintifsq.

And the defrendants have the plaintiffs' ftll or thev hlav.
flothing. Tt wasý thie plaintiff's tille, not fhie f ille fraceahle
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lie. lt- h (ruon, thiat tlic defendants' granfur buught at
thlax saeon the 21st 1)ctcîber, 1900),fr aterlc

f"'1t10n111,n Iiiav ]il as tur the clharacter of ici oevu ipation ffe
1906,r; it i, lan denied that frorn about 188 own tol Ilik
tizne( of the tax sale in Uceîe,10,the truc owneur W&sI

absointeI slIu Out andl thci plint ii lr cr ilu nii pù
enj~ entanid possso f flic' landj in qeto.\hfle
thypaild flc taxsr milt inîiteii l nire e'

Lodo, (0S.t. I?. :;I3, fl,(ic ueepIlIt o'f aI ruoil for, tht',
statuury prani iurod fit h' lu il. aio t11ul 111%t n

faîlli lie piav lte 1;ax1, buit frotinte tru flin a1s11 tlevW t

dclii~~~'1 er',sci nlt taxN hils tu tht' t rt' wursflu a

îng~Th bvLI vPttl Tu' igi ui, i liat ail ilt ci of flc lir-t

fi 1 g. fu i s 1'. : if 11 c ,ani set'ýl 1 11 . , of 1îiî I 1- l1\ A t t P lain

PiT -eaie if nî t Pu al int1it s11 anil pîrjoî' t "'1' .,Ilt
fi r a11i , pratI it'l a purpusesIl g. f i, ,Ulc ' ;kut~ am i l 'îo il tu
auititi tt ýf ri I t'a"--îs . nti , as I l lîn , 1 î'rtiiî- o tt

r t t rrî.l i î tit, J ir'd ~tfie -tit lthough11 lucr a ret e

Ma id i ili il-!~ in. T iti l fe 1 i ' t nl t 14'ri p : eý- l'
unalriai î'x cptin ie if fli lîaîtf~ t laîn no a 'lri

flou ut til1l Itu fit ti litî ia ie it ii a' 1îtnl1 lt~f'il

Ia ilr' n aw et Vnlîti i i 9w r1 l. n tirl

t1 1. ir5, i t i f1 i . ilî' t iîl - it u tîît an tit io o I
lrn JI 1 -, l. It ';trl :1 . t l i h o i

ahî'î righf ,, îr', i' pa'br Î, l~ i nlat.pi

par .32 A TI 1'i îît alî n t.ix it i' ah'~s~tt

at Iaw tinîl iii î'î liii t't. anti 0uil ii 'fiv itîtnam u'at
p'urthase~r 4.ýu1 l~ ~, W3.Ilr&Na '.41f

bridqf~~~~ ~~~~~ l. rtr îtîIsiî.? i 1 t~ fcus'

SOPFI? v. CITY OF



THE i ON TARIO> WEEKLY REI'ORTEe.c
[vor. 26n

to transfer the pos,(e.,iotî tc: the tax purehaser and thle deed
wlîie conferring a Me >inple estate lefI il for tho gntee t,,

complete bis tille by obtaining possossion. lias anything,
happened mince to corplete tbe defendaîu's tille

TI'le plaintiffs remîained in pjossssion aftur Hteslea
before. The evidexîce of the pliifsjT anîd tlîir in&e
is, te iny inind, clear anid >atisfactorý as, to thiis, anid~
think, nîuch more deflîmniteý and re(liale thanl the tatîn
mnade by Mnr. Irown and niembes of ber famîly. arn
satiBed that Wli uattie er iiot pmatured on the propertýy
until after Wr. lrown Wa -esd tea pa ynîeîs ater
Wh bal, as l>ahng sweaî's milquishe1 the preperty, and

after, Pling atinig on this, had sodl nd u .e tg) thet
defndats.Tlue defeundan-ts rannot claîni Mie Mrs. Btrowvu,

n(>r (.an sue lIe regar-dud m, in possessioni for thiein. What
sie( did wa.s adverse ( te bb dufeîdants. If s1ue was nt iising
t1e land, ais Mrs Solpr warwitb tHe (ensont of th.,

plaintifrs, she WaSA a mre caua respaser. anid thic plaintitfs
ar-e nttle t count rs Browli's moupation, orf wbtqvûr
cbaracer it ws with Ibeir -vil te compilte tlle, statiiîory

perid. (o<Iy v.Carer (8 ) V, . l'. b. 83 Mr",
v. In art 8 i. . B 66 Kip%. -'1wyno of Trimto, '31

U. (C. IL 00. ]But lefore tHe, sale of tb priperty te tho cIm
fendants alut as I presîîlie VIS 0c li agrecînnt bwuween
lier and Pallng wam PurnaLt M. lrown Mi Pemcthing,
anid af t1iis Hinie lier a(is, if sulilic-ienit iiitimcln ol

enuren te tu, liciiefîf of l'allinig and sýe fthedfjdno
ilice ntr upon fln, land, b invrl îî,eto iii i,. or

eve0n epaeenieis int enegh. lhre ns o en.
thling, doncv Iluat - 'ilimni'q t'O a rjuîtoîîf p-ssinh

btuc -n , twieýr." Piler v. ( 1 oolwe. fI 5O, !) c.~ B 7
Bdiv. Ki les853), 2 E. 4& B. G1 Ale vU(i . naJ

18),3 I. & V, 19; Thrp c. Finy (186) 31 U.j
C. P. 349 P) ra. , v. Vadub d (168, 17' W.ý U. 3

S'olling1 %. Brough tan, [1893] A. C. , P. C.
Mrs;. Brown put upe twe or tliircc nei o f snek

somewlier pon or imicar Ilie laind iu qeto: îîyw
proîuptly ren~dby filc plinitifrs, and 11 Mi linla

îtbt qiuescince. Thi,ý is liil net eugite a1ire4 thp
operation orfileaIte The taut isz '~c ifi staitiugZ
that fn nr "entryV or coninuiiai da1il" - \il] plleh
righit of ac(tioni. Aýnd tiiere iii nothing le Plig the
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tax pnrch)aser, says lie did nothing whatevcr, and he coul d
neit conitrovert the statements of the j>Iaintiffs and their
witnesaeds.

Breaks ini the possession are not fatal, so long as the true
odiner does not in consequence resume possession. MIcLaren
v. Murphy, 19 VI. C. R. 609.

Mfr. Uludd refers to Mfc]ann v. Grand Trunk 11w. CO.,
() . W, P. 324, and contends that, as the plaintifsa' riglits

ml-st stl eedupon the fiction of a lost grant, they could
nout a1qir ttle, as the defendants bave only power Io convey
for pe ipuposes which can have no application here.

Leving, out of the question the obvious circuimstac that
mir sattt îs at the egextinguishrnent," rather thian thie

ereatinl (If a titie, the answer is plain enougli, naly: thlat
thevre jýz not quelstioni of a grant here fromn thledendns
they, woldi niot in any event be thegrntrs for te i

3iot 8qu title uintil 1910- it is not a ques('tionI of whIat
they'% arf, presumed to hlave conveyedI away, but whlat tille,

the-Y obltained'f and what thiey hiave done to rervan
Perfect1 it.

1 have nuo doulit at all thait thle plaintiffs hiave, aquired a
title- to, fllssiîo an unjoynienlis ag-ainst4 the orig-,iial

Mwner and ftdfi'ndanîlIs, buIt theyýN ask for a dleclarationi
tif titlie, anj injulnction and drgs.Thev etate of Uic, tubI
fi 1)w tilme thil ads ossinbgnlisbensw.

Thw parties mustedl wereý iner fi'(. TheI ovvaIea
the tax sale wasz of a fe-(. Thire are,thrfru>ot

wtadig stte mi rerminder to îest: at a laiter date. 11n
llalsblrv' orw f gl ndvol, !). ;II p. 1ipa.31G, it
i. ad:"h operationl of Ilbc staut is mrelynegai'
h exingis Illte rg i f h do sss ownevr sud ii ve
the occupanit withi a tii milli4d by ' hIev fact of o

re-stI i- onY th Iin ifi riity 1 f v bi r igl of othe vrs tf qj Ii im
jut 11er1 is e a rl eutý i tlet d ( tol l1 ie pruteid g aý411 yi i il U1il, :1 rda

diuz 11, 1 ohrs Pb teek b ib bu, i 11 lig a fo rme vr

clso n, tbougb ul w, %ithouti sa1 hesittion 11.1lb.
panilT~ eut ith. abr al ltc reý lef 1 1a ill'd,

;wer ti fe f the laind il quest1ionl foir ail inijimnct li
tr a Iniug111 t I l -ef- i ,auilt hufýml I, tlerin illIloXnr or inIltg'rfenng li

wiii t!us land. a reernc t theloclMse ni Snwc

19141
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to asvertain and assess the damages isustained by the plain-.
tiffs and judgment thereon.

The plaintiffs will have the costs of the action and,
reference.

Stay of execution for thîrty days.
lieferences: Lloyd v. Ifenderson, 25 C. P. 253; Brook,

v. Gibson, 27 0. R. 218; ilcConaghy v. Denmark, -4 S. ('. 1,,,
609; Sherren v. Pearson, 14 S. C. R. 585; Nixot& v. W17lsh,
19 0. W. R. 422; Griffiths v. Brotwn, 5 A. R. 303; Rooney -v.
Petry, 3 O. W. N. 113; and Donovan v. HferbIert, -4 0. IL<
635.

HON. MR. JUSTICE LENNox. JULY 6TU, 1914.ý

STEERS v. HIOWARD.

6 0. W. N. 708.

Fraud andl Misîrepresentatîon-Optirn Agreement on Land-Frau4g.
lent Aüceptanee-Oeciît Practised on Purchaser-Libiliji t.
Âccount-Purchaser for Value wîthout Notice.

1,FNox, J., held, that where bolders of an option on plaifltiWa
farîn, learning thet plaintiff had procured a purcbaser at an ndvnncf.
in price, frandiflently assumed to take up the option and denit witIh
the puremaser direet. that they were liable to aceotunt to the plaintifi
for ail profits so mnade.

Action for $7,250, beiug part of the sale price of plaintiW
farm alleged to have been obtaiîîed f romi fli plaintiff by
f rand.

J. H. Ttodd, for plaintiff.
D). L. McCarthy, K.C., for H{oward and Bates.
Geo. lTrquhart, for the company.
M. Sheppard, for Rleid.

HION. Mn. JUSTICE LENNOX :-ýThroughout the transae..
tion giving rise to this action the defendants Hlowardl and
Bates were guilty of flagrant dishonesty and bad faith. Thé
saine is true of Reid after he becamne connected w t1it i.

The plainiff was the owner of a farin, covetedl by the ab
dividers, in the township of Sandwich West, and Ho ad
Bates obtained an option on it, to be good for 2 mnonths froni
alt the hegýinning of May, 1913, at $20,00. They xian-.



11I4<1

agedl to hoodwink flie plaintiff in soine way, aiid got liiiii fo
aiguri an, op[tion for 90 days upon an agreemnent for 2 nîonths,
but although thex finally ackniowledged this, and repeatedly
promnispd io make it right they neyer (Et. rIlly hung on to
Jei option as àt was and prevenwed flie plaintiff front deaIing
w6ith lich property untl lie ias indueed to give theit ituother
option good intil thec 8th of September, 1,913, but containing

the fo- wn prov iso, îiamely: "T'Ple party of flie first part
(the plainif1) reserves lthe riglit during fthe life of Itis
optéi to tell the property before the optionis 15 uovpf c 1,
but tuhpic ai. wltiul lie ea seli is to bo iiot lots ilti
$22,000, and if lie sliould seil at thut price the parties of
lt second part tire to be refuîîded the sumi of $0,whieh

arnonun tuey have paid to the party of the tirst part.
The effeet of tItis seicoîd option was tîtat if tîes dfond-

ants viore tiot abule to tak-e up tîteir option, li th f11painiif
effected a sale witiîî flie 2 înonthis, flic defeindant, \lîiie fail-
ing tir seenire Ilic profts they lîoped to tîtake, sccurcdcoîtro
of the. plaintitf'rope v iii il for 4 mnixtits, antd woulil have,
ail thov~ deosýiteu returned Io tlîcm. I ioward and 1ut(- oif

corelîad ni, %%av (if linîtling tlie propérty exe1t x fad(iug
apiur-chas-r :il pad of $20.000 and fidning ilis iînoîîy
tc, takei tip flic option. 'I'iey were iii elYeut fli piîîintill"S

agnsfor a fn lim lînîd andt af a rl\(,d pr-ice -the 1inargin
hevond $21150 bein Mhir 50ed of proft. To exmrin~ the

option $2.750 hafo be paid iii casl. il \%as mor tethir
aIvutg o li\l Ille plainiifl soli at $ý22,000 ita it-Affe

a sle lîcî'~lve beow 20,50.After a fimie an1d( iiiîlnriî
the ourne f flic option, parties wî'lo tilt îinaely herame lic ii
dlefe(ndafit cinpain goi îifo eoinmîtinicaf ion witii flue, plaiin-
tiff aîud ivr ad.v in pîrialu 280 at sooni as luc
eouild makie finanej al rrigneî orý the furst pameî,t Thoi
pýlaiiintf ei a dowît paynuen.t of $6l,t)00, but it was wei
11nderistood flinît $500 oilhd flot lie rq-fused. Tîtere wvIre.

dptais tu heoragd but tîtese were not readdas possible
iuîped mu i net, ndpat'tiraIliv ait agrecnent. tîou li ac bild-

ing lite Paîii' or in1 wrîîing ha ' e n fnh.,'<îin,

pleed Mxuîwiîl I owrdaîî uit lîad triilt ary ouf1
their phian, anîd ha;d lo-4 liope (if sueedn. lewreg

fiaIîiIou abouit their. îanv îî,exnniait itl
th, plaintif,. were iiîfcrmed of li, br.pt uit flot o! li
Vames ot tJe prospie purcliar I)esairiît Y nuaimîn

STEERS i% HOWARD.
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prFi lts thley beun( ixieuos t0 ut least sec tre the retuirri o! i te
Dnofey theiy hald paid out anid frequlenitly rg the p)ýtlitif te

corirpie1(te. tire satle quickly' , aird, (I! (ourse. it wvas important
to fliem that thIs wcjuld be acopihdbefore the expiry )f
tire option,. Thits isý how thi, iatter stood on thie -. th or
AuguLSt.aidh ifwrefrmhm onte th f

1,ire plaintilf n hl iewr rmhmonte.1 f
AHuguslt alid wlieî ilrey returiired tiat evenhig theY folud that

therereeuatve o the deiflirdanlt corlipany , Joncws 1111d
Je Iliad bleen ait firelue te soe the plainif! and lradl left

aL memoranldu[;liiii m) tire foloi tfecit:- We have corne acýrtoM
to) bilyI lolr farrnl withl tihe Iliîoney. Too bail yvou we(re ne!a
lit blorne. Cati us, up1 hry phione se that we c-an dIo busýIIneSs

to~noro~" it was si",ned Jfoues & Jl-nkaz and wa endormeJ
with the phiennhrl) 1)e-troit whore trvwere te Iie rung

up.
1a1e1lî1 told t01e plintif! eeaitre to he cajriful flot

to lorre the Sale.
Vponi receipt of the inewrtrrnduin ire linitif! aind hj.ý

w%]iernreit wrrt to al rrighIbouIr*' tel uist thev neiaries
pilnrr. I inhmnk tire phiolnr idid rrct work satisfautoriiyv, buit,

rrt itil 4-%iiris alfiment Horndatl iward, Biates andiUI
cnnnnie lrp. liiowairf or Bae said " Io u~ oite tii yNo wrth

a propoI-rtlroi." 'T'ir plalirti! said: - I t's tooiat, arnd told
tîurr f ire. inrruerer todi at $28,000 antI tt lirew

t ner t pliorît. tie parties, Ili l)etrort. Nollod m laie
arrv .%~ tr"r. < tir )i le cenitrar ire tobd t1ie plaintif! te 0o

w%111[ thymli at 4irue te tewu here goodl tuiep1,lirorr woufld lie
goi auid te lose ie, true. No flrrther rulference te tie pro-.
piItionl ', warrý ilade.- WVhît it a Irasý ienbex islse
It I., cîcar o'f cousetit if was oV tilv tkIli, op f tir
o;rt joîr or t iev wîl:d Iiirve saidl se. TI'ie'v ie douIll er
1hr1Irrg of suhînît 11t i ,on ne1t1l lw Sie-i perirla 1s te ilrlakeo

iirre of 1etn lac tieS 'Il oIr a iîart of il.
'I'rcc ufeîdut tliien rockN ilre 1.plitif te týireir own

ofican d Iirun te i. quhi k lest4 tirh ut'îor sheul! 1
haeicft their elc for ille dayv. Ilrir preeuc auJ ,lîc

rnig of iireri irei pliriitr -pokeose ti-re elo pliene te tir
prraesIli le--1roit: and rrrranrg-ed with irei te1 1ls tire ýo

Milerre~t rîcrnrrganî a pilaice of rretu.Tiiese 3' 111011
tiren knr il il inr 1chrirrgtlI , le Iantesv ail 1il add1ress Jt l w

plartie the pla inlt If! wanm lieali irg wi thI. Bateýs aIll 1owa rd
e'x Il :t isifaiir I thlat the p'litit1f! mas vtlect ing-, al sale



and offored to heIp him out next dayv >hould aussiac bu
114ed(1,d. 1 amn satisfied tirnt up toitisj. tiitue thture wasý Il
though,,It of ceroising the option. axld thoru ey wýas abot
fide exqr, [su ofr it. The pIiîi [il lefi f o o, antd thusu--

thrue illnest 'i-lt l(nieil put Ili, rll he1 togtl r n
ceddat or1trl to * lp Il Ili ont "inolrwrlbti

it 1111ant ltlltiing u1IsC, to 111( Il hel plailttilffs xuonuytl.

1i~ne 1~tesou-rtook htîtu andt tolil Iitun thiat uIwîn
ini bat k. III aîîwuri to the îinquiryv- - Is il aniixtg1 about

the farnuii," 4a4t rid o."' Tlt, plintiif rtturnud it
iltet tvtl fic . I lu foun luiii anld lloward tiwuru. lluidl

saud notbztg f autwtin tepitf.iIWmard \,as writ~
ing outl r0hibil 4, caýiIIl flit(,cptn of tuei optiont. \ wýI

lie jlinI,4.fdwitg he calIud ('1 Pued tu . ir ltess il. '«iou il
wa addto tlhe plainlifr bit satdI Th iti otlioni gout if

jleIiii twnI allae to) tlu Pot,i lin t1ie plainiif Ilk.1 wt
Morc iiiiw. Tho option ru %ie allil if ii plaýinti

faie utsII. TIituru W uas lit I11onuy-. paid and i thu optio'n qoaii

wrîtiîîg altre p Ibu hitato11it t* u w >h1 îl ~ldiu
cepanu "if heInn coubi bu N 'l'ld t i, (01a' byII - ymunt

of $2,7 if atit ii i eiutîattîuý 'I 'ur %ne duubti uti
th t oi id 111 eîrli e 'raiI thusiiifa t~ çtIr vci

flot rru ~ t ri -uii t it' atto 11 y an cdîi -11l l I

whlich inighit Il--u bu tinde l,
What folowed ilav b aiq :11In a few vous limward and

tlic plairtiffwaldIin wiî. il gut l(i anl npp i uint, l utlIli
in . erit tat 1 ng 1t :>,sstîrdi tbu 11 t11 hat thuv ha, 1 Il oel th!¶i

opit ion, hadl I>ougblt te ruîr v, aild wu rv the .I v 1 14 prt&u
ihriug whî i thliii iv ciotidf gc 1t tu fiiri ani ni i -i upnli

ILd 1 iiuit tht the 1Àub gt [Ill Iunt 11 nuuhr
th reresentatiies o f th iolpn 1 nue lav anilgnda
agreumeint titat nliti for ilt putrihautt. iuf 11w phailluff's faili

fron thsu nunfo'r thui Sum11 agrt l M wih plailntxtT.naer

nex't Inorniîîg. The. I)vtroi t peulei. (if uousM oi nloiet
the pfliiif, mnd Bates assr&l iliite iitit that, luw gnTi hu

aeats-, Ilad ilot inîen-fe-redl sayîng: i iV mout iiutda

1 1 p 1 1 j SISERS v. IIOIVAIef).
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In ignorance of the fraud practised upon hum and believ-
ing that the Detroit people had determined not to purchase,
the plaintiff coriveyed the property on the terrms of the option,
and it has becoine vested in the defendants thc iDetroit Ojih-
way Land Company.

I think the defendant company is to be regarded as a
purchaser for value without notice--they shouli tiot be pre-
judiced-But I amn not called upon to uaphold the (lefefidants
Hloward, Bates and Rleid in their unitigated rascality. rlhley
did not deny the evidence given at the trial in support of the
action. Reid docs flot stand in any better position than
Hioward and Bates.

There will be judgment against the defendants Hloward,
Bates and Rteid for $7,250 with interest from the lst of
September, 1913, and the costs of the action.

The mortgage given by the defendant company as balance
of purchase, or a sufficient portion of the principal and inter-
est thereof to satisfy the plaintiff's dlaim and costs and inter-
est on both for so long as tbey remain unpaid, and any costs
încurred in collefing the saine, will be declared to be the
property and inoneys of the plaintiff and wilI be a flrst charge
upon the mortgagc, mortgage money and interest.

Thlere will be an ôrder dîrecting the Mofnrdant company to
pay these mnoneys to the plaintiff and the plaintiff will have
power to give ail proper acknoivledgments and acquittance
thercfor upoîi paynient or f romt dine to time as the case may
be.

There will be judgment also for the Mofndant eolnpany
against Hloward, Bates and Rleid for the compaly's costs of
defence; and subjeet to the prior dlaims of the plaintiff as
abov e mentioned the defendant company wvill have a lien upon
any balance of mortgage moncys un their hands and have the
right to retain and apply these mnoneys in payment of their
costs and iiiterest.

If any diffieulty arises upon settling the judgment 1 may
be spoken to. There will be a stay of execution for 30 days.
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llOŽ. MIL. JUSTICE BRITTON. JTJL 6Tîr, 1914.

IIELFAND v, SLATKJN.

6 0. W. N. 7é07.

Gontract -Building (Jontract - Brcach -Dama gea -Removal of
Material on Uround-Mandatory Order-Counterclaim-Costs.

BRITTON, J., where a builder had contracted te build certain
structures according to certain plans and speeifications for $6,500,
and, after doing certain work, had refused to cornplete, gave Plain-
tiffe $200 damnages for breach of contract and a mandatory order
compelling defendant te remove his material f rom the plaintiff's lands.

Action to eompel the defendant to renfove certain build-
ing materials front the plaintiff's ]and on St. Clair Ave.,
Toronto, and for damages for breacli of the defeudant's con-
tract for the erection of buildings.

Tried witliout a jury at Toronto.

A. Cohen, for plaintiffs.
MacGregor Young and C. M. llerzlieh, for defendant.

ioN. MR. JUSTIcE BRITTON :-Trhc plaintiffs were the
owners of a lot upon St. Clair avenue in Toronto, upon which
there were 2 mortgages. The defendant is a contractor.

On the 2nd day of October, 1912, the defendant made an
agreenment in writing with fthe plaintiffs by which he was to
ereût for plaintiffs upon tlicir land 2 seîni-detached bouses.,if
solid brick, eaeh bouse to have 2 rooms on the ground floor
and 12 roorns above; ail to, be comipleted according to plans
and specifications whichi were muade part of the contraet, and
delivered over before the lst of May, 1913. The defendant
was to furnish ail material and was to be paid for the work
when ail complete the suma of $6,500. The parties apparently
had littie xnoney and the defendant proposed a schemne for
raising money which was that the defendant should get it by
mortgage. The plaintiffs were to exeeute a mortgage 'upon
their property for as large an ainount as could be borrowel
upon a first mortgage at 6 per cent. payable in 5 years. As
I have said the property was already subject to 2 niortgages.
Ont of the money so to be raised the defendant was to pay
off these existing mortgages and was to apply the balance to-
wards the payment of the $6,500 contraet price for the bouses.
Then the plaintiffs were to execute a second mortgage for the
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blceof Vie contract price Plus 20 per cenrt. on ilteauu

howu this face, and would probaly onl m i upu v î
-mint uf 20 per cenit. from its race vau.Thodoena

iu 1 lh ~ttni4 ~uIt l l 'i 1 l av ' mi lo tîu sb~

dla- 1 it t i 1 teir r1îvi u t al >0tlet u if pusîb
bl t r- tt %w li -l it V arr 1 et 1 u t «~~î ta rt ~t il l 1 n - u hi

i rîgIîî~~~~. I i ilau h I~tîIîî inafiUu
PoUi a
,'u hotr I filu11ré to ge, t un i th qi r rk. liq ieft it 

i igut 1iat iuns1 wt r 1 nt réd -1 pun fo r al ineiw q:,on tra (etf. 1lendîn1g
tsunotatifs dfinln - agaL j-i in en11ter eti11 i upo ih v wrk

anti (î a iti at l uai wrk ., bu1t 1 hqo luft 1 aan, an.t i i 1t
r a -rtni i 1d4 - i r1 1t 11'1 un tf-nt i i t t c T I , Ll- ' def lnt it 11 't
onl fae lo 1ope bu potos uf Lh P ur d\% hv l1
hîtu anl bis t Tr- kie lor iio dol 1 a w ai

ian r oi r i aordan11u 1 wih tu q l l racT. Thol w Trk r
tu1t'1 rrîîi j 1 1~ n 1 J'i~ ~ o1ý: 19 r vLue11 t ' th p1 itiff

ls ih t t f tii ki tltw ari roovn til hf al s t h a
tn la r Iit d 1-l-l fo r tf

On or Ilbi lt th ?nt i,-111fq 1 1uut 1913 t 1e pl 1ntîf
fsîîî, t res iîl ri d c l ithe-iq r cu t rat-t nd r gae a q, ttti1

lu writing1 fi that efor ao ihlonat Th 'va ri,
1a 11ion ta 0 .1 pun i fin 1 itt Ili ii,b fli maftter %vatit so e11qwhliat 1 in

pl il 1,lIld bVI peh.ý thé, deofendfalt amvng the numbo-r, rg
t 4,r1ilg ý 1lins ru1 1 fli r oré tv ri%. Tho 14, lien 11 reold vr q w ri not
befor ead v dqi il therefr, 11 ia)s 1r ý1 nhig 1 do ithI

at i g or pret -nri righ t o ieu b1( otiers té, any o! the
irl rt on pliîffs lm4 .

I)eeuan uhs ilot proviid the aleainin hiq ztatemnl(Tt
tir deecead ontrlam

Thée plainitiffs aro enftil to. re(oier damagres for breaçb
of çrontrav-t. Theaeýq iill wtt hoi as large as; claiinfi nt thic

tui. Ratil the, houliSes beel Coin pIeteid , thle plaintifs, éolda
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have reuted them, but, if completed, thle plailitiffs would
have ben Obliged to lose or puy the interest on the $6,50(f.Tiie pIaint1frs would a1so have paid prernius for insurance
and suile aiulunt for inereased taxes. As it is, the plain-kiffs have naot paid an.ythixig and have not changed their

pobition as to mortgages upon the property. There wouldalmo hae b)een the cure and management of the property.
The net arnount that would have been reahised from theprýulerty ha, lid the defen(lant cempleted his contract, would

flot, in mny opinion, have been more than $200.
There will bev judgnîent for the plaintiffs for $200, withLootaz, and for a mnandatory order upon) the defendunt 9coin-pelling hjmii to rnoeai] the m)ateria! owned by hîm fromn

theu plaintiff's prermises within twenity- days f rom the date of

There will he a declarution that the contraet is nt an
end and that the plainiffs ore now mider no liubilit.v fo the

d1efen1da1t teepn
The 1-ountvri-laimi of the (lefendant will Ile (Isied

dimi iuaio! he ounereuixîvil] lwe with costs. There wilhe noi et-if! o! cw;ts b)ý dee an gairnt the plaintifsi.
ThirtY (as sta..

HO.ME, UTC STELX) UY4 19141.

BRITISIL 1'H1G 13. CO. v. IlAIPll'-.Tý,

tidJitMopm of Atirqa- Prou,,ijtry No~AekoI4~a in Wing rUatondifio,.a1 Promis, ta Pay-Nýote made intireCoporyand for Atnoo~mî 8
~URXLADJ.. hrId. flhaî tib fiAoiwngz lettpr wng a miuUdautrncaowedxen l~ iabiliîv aon certain pron>arylRM inote, tn takf. (hooeSnu i tie$atîte ;r I.im7itntîonaim: - an m, c,dirtny 80117y

that %,f), aweoun I., foI been pnld1 Aeoe...Itsr .
tnu ti h. Jtsigc gli%-n tw Qýurt,-r7y mater a heat-ri,'«Tannr %*. Smrt., li. & C. 6O(K, eudr.

A't 14t0eoer8,0 mil intreti four vrxiMr
nute 1- 010e ydecî<at h last o!f whàhý Ile \ dateJ0d MNh:tI??nid, 1904,. ird wva, pale)g uit qow vyar f r,,m Lt-. Noue

Thei action was b cmu ou Marh '23rd. 1911.
A. B. ('nuinghr, fr plaintîf!.

Alexauder Mc(~regor,fr dfnat
voL ~ ~ J 26owa o.1-



T111 ký 1ý V10 t l< /:.K t, .lif' EP R . 1 l I.t. '24,

titis,~~~ MI.,U 'itE)TIE L : 1Fer 811i s ti i limw

te t 9>2, li' Qiî'îi¼ Q artt'rv Mai. nt'iii at îg't ,On

n ~ ~ ~ ~ ~ ~ ~ ~ ~~i i~ wiîI.iil il l a veun tt'' heata pîï

Laii i t tt' î~a n i it' rp rattt It~ îîîii ii va 1li o tht W ig

vi 1 ri i l i> q, h -0, t> lit'c hue i rnia (1 rent tlt~ 111

Aj~~~~rîl,..:1 191,a gv iî il 1 1 1 -ll~' til~ uit't'i

î~~nh,ïaIo- -iil iliri I't tht t'r! 1ttli

iiaîîitt- -ie fai rl'ît~ -S'n. 1 tA n Iii î- puî tf l

tu'nît' iv r1i 'tg', 1 fi t l 'i a îîs JiiîI il jnîi Otît

ti v1~ i IW tt ~il t ha iiîi t, ittu iu .t h 

utîrt i'îi -i t lit tff'î it t tit ur t' of

'îîh wIl h i ri't~ 1t 1 11r~i~ t~tîît 'trainn

i -4 11 t'î Iln tut at iiutu ihrtt an tat ýflets

4 îitù'~. 1 ,unî," 'aît' ii Ih iTL not C îrî Iîîw' at

rent~ ai wer' ai~u ,j~ieîi iv il T (htfT'iantîwsnîal
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Tedefendant says tiîat Mr. Pense asked inii to give liîîî
the otesfor Iiîs aecozumodation, and that tllex were giveîî

[tir thait purpos-:e and witl but conideration. le al-, saysthat Jiu gaiIie cItý,meei in a repre,.îtjt;tie tapacityvfor thu corîlîni li n ta e insisted <)i gtinaruiPt
foir hiIrîuîî.lc admitjs there weru duîmn5o thle

*avut!ew lihu 1plaîitilf monipanly and lîIiu1ef fr-oliî time[d Illil1, durîngiIL tu, puviodl over w liiel it umitenk, amid iiha lit,made, miy'dso aceount froin tlime to t 111e, but oui o! lî*ýfllnd- obtaýinii-l froni Illebuje.
fl Plil, lie t1o th îlw]ailfill colnîpan asý folious:

,oelucd ' oýu will iad( lleu fr$6.o xeag, 5.

hiniy ruvd relîiii fill. 1 alni ~exgî~flfol. your
id lgune ii hi ilîlîarer, as> il \ouII li;i\,. I lee alir dîti1-

cilt fr bie o b, e en Iii, before ii. ilid-It5 Ilebokail rue~alid paid aI1Ilbilkdriî the io<.rî
tihe luneii o!f viieriig i tIIw Imreîluîî itil Il wýas put ailenid 1ho Iiii 1W, tu rg îî eido! 1hree ea r 11ls mu

th- ar ilil 19 1 eoeIî, trîu tin 'ei xe d d fri~
Oilr fr hî~ids, I 9t>5

cvwlpaliîy a Ilufter asIlo s :I nvud \ou miii fmnd amai.rkedi i filjue for- iwo lîundred :oll1r, uI1d vIghîy.o-lIt
($2~i,1 > bungiiifîîl otfic fullo uî aIl uiîts

Interesion t~o on' f $250 Ile fron Nu, ltlî

1903,ua bli Jaar< h3 h.10 ~ % ~ $19

lnterus o D'nilo t o!$ fr on Nox P . fil 9,

t. .Au ...g .. . .1 . .% . . .. . . . . . ,

hîWru,~~~~t on .u .ît' .! .25 . n b . rn .n 13..1..,
19(4, o Mr011 ~, aIl 90, % ...... :îs

ti rop, lthw,f. 1901, IIo( Mardii 1 ,11w,<i~% 10 6
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[von. 2t

"We arm ini reeept tu-y ut your uhuqu Fr 820.8 on
ut, 1t and '%v thaukl you foi. 11w~.m

- \ ar il lo..i ng il letil let 1 mta tjqei n t the Quâr
t cl' aieotun1 rt t, t, e il int g -eet ut aou favur tf

AV nt, 16e tht h iniw. hArgeS pasd % ai ,eMueta
fromn a what i bilit-d Voni. Wc tigiired lte initerest at 61'.,

1hile 11W 1h ird t\wo note, i u'd --7;, and on titi latter
twof 1;5,; We do) nl u destu tlliz \11riitioni, l'lt, aý Ille
interet A now paid aodate,%w wip- aepvur figures and

e~1il t ae

fie egl reilind Von t1lat al nteit t$? falis due t'i
the2Sh n'.,and' thalt te kti an ffîn ing a tiuut

t $1111, i7 of dn i hienenindnt.l lwu
thle fa(t t1110 th1s has h4en lon ostn i areount andj
that %ve hiei 1n(ao j tei- \mvti u lu eîery po %bl av,

%%I expreit thalt von will used youry 'rvh-. n<laNitr, t
dos upthi acoun asspedilas possýile."

1>îflvuljesaros heteenîhw eîn iîte sd Ille defenld.
suit in t10. %var ftlS etr tru>l'e- tc naWJ w
1-1ut in at tietia di, d tILg tl 0 .Jnjî, 9- . Wý1,ln n t ýrljt. I
Ife al palr1ý ilu ) 1 1, t i iiid ihe l rlts t u acq-iunt
InI qust-4ion alid tu Ow toe~ hnekiglt tii?,

dfnA lt 111 rolln1lttq- ý as ll tue tkiHng 41\qr a1gatu
the Ilatter] t titi -Clrtinu the ilnouithlv tri riepl t
Sou r ritîue"t ft the, I4tIîin we b tei nlos a detnjl."

staterneug-It t unlr areenullt with Queu'sQurter-li and ils lai,
buineiiss mnanger, Nr. J1. .1. lfiarpl. W'e foni that val

ao'ruuuîîîilg upl al largne ave-tount aiginit thei Quaijr1rly, wîthr
ierv tIlepreseet o reeiviu remueraton rr the ame

su i h lte at t10,ofpe ieduo r ilairpeil
te iveus ots agreatug l,00.Thlei %%-rqwe fitr

*2We eianhsd vere tY rn twD. fouir. six and nigh mothaý
respeetiîelv. Again -*lanuav l3t1>, 19111, wereete-fe

hlmii ithrg, notes as f-dlow7 $ K250) at e.ighrt l1wouths,$50a
te»i mofiîths and $1001 fit euev vear. Oui ýiLargl 22uid. 1904ý,
%ve ri *qqive 1 tfrou> iI iî nerctherl nut ( renvewal) fer $25 r

uneii vf-fir. These, note's %wer1 tei he lia i i îh li iltiresî at 4%,
\V hetldl at thi, dlate feur if thesei notes gratg*10,

Whi-1h have n(et heeun taikein ue. ()n 'Mareh 1-~t. 1907,. aI thet
reqiàqt (if Mm,. Ilrp i we ajusted the( iuteres-t te thalt
date, naking it $7!l-3--i T1iis fmniiit was gre teï -Y hlm
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". being correct and was so nominated in the aceount we
sent him.'>

On Dcenberl3tli, 1905, the defendant wrote to Pense
as fllow: "1 amn exceedingly sorry that this account lias

mot beein paid before, and1 personadlv feel verv grateful tuyou for y our indulgence ii tlie iatter. It has given me a
great dea! of worry. But the delay has been caused by the

pctpotinent of the arbitration hearing, whichl began on the
Sth of last July, but lias postponed uaîtil th)e MfiSpeme
on Scounrt of buec othe-r side not havingý tieir itnse

ready.- T i s a reference to an arbîfitatlinbtee
plaintiff aiid the conîrittee about their agreement and iG;
dissolution. 1 quote furtîjer from said letter: '* , thervfore,
hopeý that y oui wil be good enough to bear wvith nie, for a

fe'w daYs liongr until the Judge gives theQutrlnate

1,fr. I>eti, diied soîni timne after. Tt i> saàId Ihaft fli

tor tilie. Ilus eue itio i tht the cîîi e a i ln
remponsîle fr tis aocojuit and Ille IIolesý Per rallIgve

foýr it.f . (1)î n on%ýii.m flig, otheor hiand, tetifîvs thiaft1fio dc-
fend]ant wvas toý ]w rvsponsild for all accountiiis diiring ,i

period ?fi <lnestioIri.
Notwifhstaî 111:11 flînt flo efen wasý nlof aig

thling oni thv 11-t-~ or ac-munt. flt last credif on whiech w-s ini190l5, tle p)linifl 1o1p4)tokn action ti) rc lee iutil
tii. e r 1911.

A lan a iiîg heeni imade 'onie lefedzf îprni
bY tue p);laitf oîavsshios on fl,, Mrd cfard V 1.1
14)r pIaliwnt o-f thi. notes iii qusin eansweure 1.\ Icillfer
orn tii. (Itl of the, same- iontlh. and 1 qot therifromii: - Rv-plying ti) yýours of tlie Irdi] sJ e to ad'.ise fint the-

not ajr aoout lu wil ur letr rifqers we ýrIe giýc on , 1T
acoan f work doncii on Quieen uatrlwhe von wîll

%%e;erwa taikgi ont1 oif mîy hiands Smrn six or oiglit year4
agoetc» . . Si,%erali years ago. 1 ~i1r, e-

that 1 dîd4 not cosdrnvefhbefor thep qur4rb's in-
ietdoml, ian. At thant ti me . i timait'di that h. woumld

put f.thacun and rfte in the hiatids of ' our firin for
collection, and I signlified my t-iwit llingemt a 'lem tttI

an tile (otîrts. fl 1quity thilere are un gruds for anyv othirr
dlec.ision th)an tirat Mr, G. Y. Chown,. B.A.. gboulai llmy t4i



ej!uut lftt ait. M r. l> u ll o, iii hiu f ,t~a, >,ut hl aIl

'Phu wr it 1-11t,1 is e l h ruin on the 23ruh M~ar, l, 1 a

1912 'l't' t %%il- n'~iot iotg om for trial 1 l11I

Tri11 stîtkwwît if , 'mIniR thle no ll ~ul oni ilr'( ('et il-a f1

Wuth itre al Y% puir ItirînînI.
~.Ngoot elatRetilîînnar ui th, i 901,R for $12-0 lit $uo t,

wîth iersI 6% pur alliurnt.

3, ot d e i l Januai lth 1 1 fo $2i >t r0 i iq or, R,

witivh- i t ILr at r % 1 ptir an i 1 l111f1I

lît înort lI -% îa' aîînurnt, t111fýý -1 lR. ý. 1

Tht'r was il,~ ai a -on frý 11i '1 t22 -ue forl bt ti a

'Vu il>ndîî phe Il t hat he wa Il th manage utc, the

QLu - 1 11 's iîa e l t gR1 th' 1 knowhog , f t' Ilaintl, tha L th11 q e 1

notes 1... no St ii fvt, 1 1 as tht il 11 a i ri rt'i t ' 11 n
of l i defetdn bu iil1 l1t ht nots of hel iýiiiN eo î itt e tha t ï

Riftt Ill witrt sîgned it l îy 1 iot as l i e iprt' rsentina o îi îe ant
afi r i ' liqgoiv i t1 pi, N t i t ri %th , ihu ieR - r 'v edl li for
t 1 t r Wt ion fo 11i Ilt' notes tha f t 11> )1il1l th Irot~ l of ih 1ote )R weY,(, vi1

apliNh tnheai ftili for pth puroe tihe Peornîîtte anti rr
tha ty tonnit tt anti ne i'wslhilIt thirl fiinq île alt

pladd 11 iauisof1iitarr-tir ihs an i iIt part 1-v
Ne ar h o f i i on that)f1li,1tI th n oites i r 1e g i ) 'w re te l lto

M f g he ifent Il.a1m ît tg1iveni in an rhe preenl11 tatr, iive lpey

th, a plnîi, atio i the pIlaît mif tho upany or art I >l
btbue iRfli t puatf o pany,1l -1ILin thrug )neR c wat1i
inotsg n i.i ivi for taîeî fa a eon li I thlat no 1Ie plan 1the

orIr. 1'ens, thev dittuneti ageti o! Bill p laintifs. nor .n R,

C. eh. 11 '1 that woldi 1i ave, ail ed 41lI il, undelr the cireurnj
%tancem d]iuloKoed in evidenue.
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In te calierlete he expressed liI'. t1lank1ý fori 1(lenieney
extndd nila~udM r. I'ense to bulw u ngiijh lo buarit w:tlî

1îMI for" a fow avlogr luthev l>ttr11 t ioir
whiv ioe h a avý bu told I>ense lie d Id tCOIduhiîel

Iîslfle ~ ~ ~~il fo h bln i fte quarly îdbedîu'li a'
atate thatl>un e atelned It hu ifin for t11o iuuouîît-ý alid

fiio say- i t lîit lutr ht ii iy t'b1(lu ud pa b

baneor lhu auuounllt. Il rny bu, lirai as eîee l1 do-
fdant ad 1he1o11. tuu thu ota'tl.wu then.i h

inig beeni puit ani 1und to i th1 onntte a 1gtkn 'u
the a~etsmn wole. orl gre11at Iatat ~nelthe debt-.1, or t

aIle'nî 'oîmuoft14 m 01î11 tlefntan il etitiqed t, look to
thin, for payînunîr1 f lhu 11t.c if hubld hlable theuo in h
Huitmon. 1 ailn no(t trIn vg that qusinand 1111\ flot theu faut(s

be-forr ini oni wih foi duturnîueit. 
I amil o opiio tiat loie 1IIý1t ja l upon tme niote', -ild olu

ulsilite: ul fIinilT rmel is arei vteSaueu
lliniltatijoli>.

il- as al akilie în mai ithmni il ver, if :b at
Iii lh -il 1 i (of ti ]w i n hiuh a ,liru-, t 111 l - 1 pavi to u 4lI

i iîl Iet-1i l fi ,~t reult Ilhe tait .Ntorv o- ile unîîîIo i .,f
menit at t1ie utd i uf thteritid.

asý.u Pi ti i I ;u h -, re 11 1 1 a f suiin ii i ne ih ie1ýfegm-îthaut
0 1Leade t !1' i S t ItO f <,r 1 î. ifI loî an il 'uui thlat m1 u 1 I. WA

jomnei w 1t Fh.tial th l i lt iii prxt hefloin ,k

th det aî pr- em bui li qt I î l a iot 11 - : 1 1t as I au. i e11
t h a t r i lif 1 n o l u i en1 ,f t h v lu u m î idîll i th a l ', n u t I l 1 1e d t\,i- I

~~l'lîîs~~~~~~ tuis i~ eo i m t a u omui ii I>rv & B ma q e

wok1 th Statt , o! lmia' is 'l{ - 8'i !i I llr P,, "br.
f rr ifi Ii rit u ks Il(.%% lu 1 Ftt t li i afler ful i o n ;i".to1

lana t 14 -allproile Z lvan a'out k n Ili rlon uash're

-sîi tn ri'eri!t1t a lueneiral promtis to -a ma% udoht Iu

aueh Il1mplictPIn, th rub1o, err iiPm fart cI ,, ,aýre !i t 'ilu7

19141
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1 \ () i, 24*

1111> applv. E ver sincri f4e dvi~ n V. >ane w iari li
lias beau setld la- that nuthing (cal Mae a debl mut of jec
staut unies i amounllts lu ailxresprms toe pav oir an
urncolidiliouîai ioldget of Ille debt front whw( Ili
an tapre$5 prno ise ma l imIj)id'*

Anol lt p) 69 :' 'lhogiheÎI ruile laid down iii Tanpner V.
mrIis perfe-ctIy dulear, it is orteil dilluuîIit, owving i0 Ille

vrtv utt resin 4empiiol d, hy dîffiereît e(rson. 1,o apply
thie iel Il) eaui particiular ( ase."'

Tho, loiotr (.1 eun r t, 1915 luiîtaiwiiib- 1 H ,P Ol (bit ii> I Is frt
Su'nteul'v Il i l ia ft'ar Idn is'on ut habl 1i t .v I, 1 d wh Iilst

io l 1 t. Ire pli du ole , ilameIIIvý, l, ilreur l op li i ' u wî 1il lI.
iodeug o ht'ar uith 1111 fi)r a awa lo nge unîl rt1 thle

lJuit' iat q uart'rlv ittert a heain il îI ieai
requaIsi for al rd w 1ay iong(> 1 , 'r timne orl payment-lt au 1 n ii 1t -
mila1 i tha mi wa%;I, hoping and1 epot ' th11at th 1 l l 1. 'î !-i -
of Ill-Jugt l 11h)e lea rin of t1e Iliarte(-riv 1mi îaItem ighit
a-sis i i 11 lu liliat direcion.

ilr ari' mîo %worbîls ai-crbillpaîîving th aekId wled
nient " cii îîdlu li' lutter '111,1 il, liu iinv îian uer quiiîify

tue resnîp id, u anl exprcs' Ilmn~ hiea popri
iînhîe frnisllh ackîu il gn&î I)icki,.'bis .lii ie

>,5 '.& . n:I v. Uamn 87,3 Bîngh.:ý

Thiere i tilir'to'Irl h1- dinn for th- plaintif! fobr thed
amlolîl t ie ; îtsuuev 1,ou ettw ihapo



1914 j ROBERT IMII v. j.ÂIE BAIj kWq. et).

PRIVY COUNCIL.

JULY 6TH, 19141.

ROBERIT DI)YES v. JAMES BAY 11w. CO.
Rl g-tpropriltio-Mîning Land8-Detructjin of Surface bu9origgDon4jni 0 n )ailway Act, s. 26, 151, 169, 170, 171,177, 191, C12, IPS-Compenaton -A scertan ment once for ail-Interet taken by Railiay under Act.
Patvy (CovNciZ. éIid that, in distinotion to the Iaw ofEnlndin VaSnadii, iundefr the 1varius sections of tire Dominion Rllws%,Y Act,wvere a rifflwaY exl)iopiriates a right of way over rnilnlng landu,. thleyiaeuire nt ornce( i righit of support for the surface of the land taken,and rn* cnleuat tht. owner nt oncv for loss of value nrlimngilrn the Iiabilityv to sup)port whleh rtson hlm aifter meverative ofth, titie- to the minernIs itrd to th(, suirface.Judv*nenýt of C'ourt o-f Apeifr(nai15 O, W. R. (U-)20 0. L. R. 5Vt4, rieverwd.

O)n appeal f rom the Court of Appea1 for Ontario.

Conisolfiatej appealý f rom a jugetof thet Court ofAppeanl for thipvne of Ontario, 1-5 0. \V. l?, 6)25; 200. L P1. 534;1 reduingiiý to 81l,71te awardI of arb)itratorsýwhoha lo dthplitf$3,8Iaagsa 
opngâtjon for' 1il]dls taken and iinjuries to plain)tifrfý brickyrs

The appeal to thie Juiia('ommîte of the( PrivyCounevil wais hevard hy Viscû z. ILUÀNE L., Al lr I.itE-~1ILoRDl M4Uoi , LORD SUNRa i 1 it OG At
WELL.

TuEnt Lojinsturj'j mNt wasz deliv(eed hy
VISCOUS-T JILAE U.:Ti pelraises a questioniof im;ra iea tib the interpretatio f the P-9iIwsy Ac.t

of Canladal. Th'e c-ase hasu been twc nrgued hefOro. 0haJudic'ial ('01mln1Ippe. At the onluio of thp first argiumenotit beareclear thant. of sealpoints at first rAiSed,1 tiie rmIone on which the parties had been 5i divie s tO b. unab,0lote) couic to a %eteet vas Ilhe point whirh b.cifn, Ilyagrereet the xluiesujc of argument onr thf' Secon1d
henring.

The relevanit facits maylý bef stalvid verv blrleft. Th', ap-pebýllant claimied compensation fromn thi espnet for the
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I ,o > xai Ie _-a ' I r ntF i l ' t Iain I reittet tt ý:, *e ural
ti thi'. i-e! ,it îîitit , ni ti -it ', f, !-îîn 'u ;.ta ,uutj

liyt'teeîù i Iî awr.tfderîuî tîa~ h

t liq r i i il lit reatt t t o fi r! , i ii ra ' t t i t il . ai x

rfion i ii v i,î' i b re11 u t i i ri g u w' tnie ti i fe ib

Ii r~ ur , t' tîn îîo ii a i ) r tt r' t liî 11 s of 1h
qpu îu t r Hi 1.t'n ne i ng i ta ei iuîItli flv uou r

fa Il, rau ot tr th l ïa takti ant ait wirai rin o 1 r

1su oata t 1 ls %% f tii fi rs 1eariq ri li i to ln > fq

appull a v A 1) l!n t iriitl u aid or l usîAer the11q ri 1 1t ti ý îi

p{ 1 ()rin th e t ratk of thler illiw sa t 'l îe ' awa rtl i :1 1u flo
1! t 1-~ I 1 lii if Iu i, 1011 (l 4o0a, I t 1- ar t s 111' lw,

r ka4i 1 of rtî iîinrt ion a ttl dei d iite c rufilt rio i f

mae lî ia r 1t 4f <tnaa h114til th wil 11 t r:xl , t

dioses r o f 1l1c b r . iL'îide r il o i 1s sha 1 l ti itî , i i rbu1 t alue
p t is 1îre at l--1 thî 1iîai ra1 Il ( ouîîy 1 i -u gu b 'fi 1 1 w r v

ing ani n 1 i 11 idittî 1î~ 11 1tf r wital OHtîel
ttkk t tl l, i t lrtl 'r uit bue s u r 'ouil kv4I . l t e ral u y

n iîiiiy a bu upoti. l1i( B ci isle t th app eanit (I a i miratt a l
theprv'd tf isrmvlig t uîiel,, for t Eis sl ti1 lth aritîraîor8i

a tif th atu lit wat Il îl - î1luu to r bu conpeik Ba d f 11ç înjuryli4
tlhus ab iifi ed on i igloî. Th il, r R i ai Appal for wniIýiI ote
hand,- t h k tzh a il. w T Ii r as .4 bbii c r t1 s Ilonth11iîs (i f )I flt mou 1h

appelar when their lortlis refer ho the pro\visions ()f theli
Railwy Art.

1 vot'. '26
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Before doîg so it wiil be convenient, as the analogy ofthe law of Eiai, and particularly of the 1Railways ClausesAct, has been mucli referred to in the arguments, both inthe Court beiow ani hefore the Judicial Committee, to state

what that law is, not only apart f rom, but as affeeted by, the
Engl8h lailaysClauses Act. It is the more desirable todo s beauseg the llailway Act of Canada is framed on1 aý4bemen whlich is ini many respects different front the schemeadlopted inl England. lu Canada tlic conditions to whiechrailway' -oiistruij(on is subject are different froin those whichprevaiil bore, ait the differences appear to have been earefullykept in Viuw by thie Dominion Parliament wlien oeciding on

theý s1eiieme of flie llailway Act.
Apart frelin iew English Iailways Clauses Aei, whien land

1, a(ild witli a reservation of the miinerais to thie vendor, liefýnriot), Mi tIlalne of speciai bairgain, work theiem so( a1s tlet down flicw suirface whielh lie lias sold. Thle reasonis iý hatthelre iii a iinturl riglit of support for the surface whici
passto die ucae when lie buys it. Aitugli thc vend urretails thle mine11rais ami.l the riglit te work themn, lw e can exer-
ietis riglil mîil at v biis own risk. Tt i.,nccrt to Saytbat Ul icurciaseý(r buvis, ini addition to the mufaea case-rneni (if suppkjort for tliiaufae Ile acuie )fi riglIit ofsupport. neot as1 al separatcecaseinent, but als a naitural featuireof the titie- to> is land. Thie vailue of tii neevr riglit,

whidh is inciidenit to lis4 ownersliip, is tlius prima facie in-
vlitdcd inIi te pricie whicli lie lias paid.

ueiis the colimet-i law both in England and Oiitrjo,boit il ian il lias bven competel aled il the, casesto wich.I lhey aippiy vy sec 77 te S>5 of lte RPailwayýsClse
Art, 185. inder, these setins 5 far as coee n miesand iiiinrils undffer tiie railwaiy, or %vîthiî tlic prcscribed dis-

tance,.I jhhi norimallY fonrtyý yards on ech sideý, tlivcoin-
panyv is d1eprived ofr tue inaurall riglît ioe suppogrt %whidh 4fwould hanve under ani ordiinary eoni-'vicyace Vinless it haýs(expres1 ly purdhauseýd thie inerais, the owneltr iMay work t1limin thle fashion whiichi is iiuiai in tlic itit andl vven liopen workingi in a wav w1dliimai- destroy 1lic railwvN. lIemay- ivi dlown ic surace for flic nturaiml riglit oif suppo)ýrt
lins, been taken frein its ownecr, Bult Je muiisf before warking

g iv the conlpaj ny 30das'noice-( of lis intent11i, aMi thle
opn ai', thien or thereaiftcr, if it is wiiling lo pay comn-

pensationi, givc him a counter notice, and so, on payving
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olnpesatjo , pIe worin TI), .". proi, î1ioi, a1rt! % :d'Il
abie il 'b N. p î , fiorl th14 e 11 Il It defr Iind 1il-g ca 11:-

fo r i Ii i p rLhs Ili o f thIe0 n ris -i .ýi uniderl t hE, ]ln ultîl. fo r ilhi
saK of 1,1 afeîv ,0 '%, i t I)d .(in , nccel(ar il( do % ,(1. o . ( On lq qh oI cr
lail . Ili, m 11 i V% litr I. fo r a lime at Ivasî , f roetý l ,N ur'K

thlon~ ,,1 he11 aînouîiîi litciq rei-iqvi\E - 111 fIt pri f L h' - C I. uý rfa, , ,
41hfn i il i "hed It îhc taik ilg Ilwa q frin Ii 1t 1of l(I thej in ide t 'LI
naturail rilrt t fi ;ujppokrt. f th 1 owne L-r L t Il on a il l.

sov al o lwd silriface for- 1 ijurios afecio ,i hi ail .
tt iiineal tu in~e l vu Iiin1x I tha 1 i till it flo aI p
selijriol l Y affet>edl,1 iainu asli eahoui;i work fcl n

lit- rei .1ies l a , -oi l -r-nio il e, after1. 11 1 w Ic l ' he 1 nia bq alie l
li i l f i] Il oi t -~ i f i i r t Iu îi[i ira l t hetîs L i

l 1 1)1 l)on îion tif l 'iîad ilw il1a q la~ been 1 ri t rnî
ri uded 'Ie r i4rsp hav ven 1 11I încl Ioide 1raîtjon

to~ ~ le 1ru of clase ii 1u llila (';t mhc elw
the- tl-e v JLned 't0 ý1. anti the n Il(-N 1 a K t te1 ýi r effee ns at 1 ol

Ig)ws The cuînpanvill wîî1ILI il acq 1ril 11 sIlu ýrfacev ma il, 
Ihy the v inl i h Acftdop ri'e of tu litur l righ 11t to Lsupolrt
f i, im 1 subjactl1 tI ad1jacen 11 it 1ineris 1 s as ot S h l
baw d, put 1 on forts I1lu 1 curnp - eI a thIe inelirai1 oit lier it qinceq
fo ,r los- of N lu isi n ,11g fronllIll h litllit ilv ilu sup orpt r- I hi il
ri- t I l n l i i aftr se% -rit nicei of 1ti t ile l , i.e minerai s Iîl t

iu (b su , irfaceo. Tins1- 11 coîpnt Iionl haig bee paînl(01ij , h j,
i ii i i .I w Nel-r wi,, lv -0-ct ilons, q Ilî ave I a sepa rate, a 1
<i !~. i I 'At pil rîqx),,, reýtra i i i1 fi- rn lv ,rkig h1 ns1 m iiiienîi ' .

Leptiîg uuîdeiIl r sîi onidlioîîIi- as< till he 1 iîn'n b ,v theJ'
Bilwa H L r d i ii th I iiîl1r11 of thle afoitY ofr te ul( iil .
Thieseý loni 1t in, 1iln thel cE o!v ad 1jaceni-t mInlieras ni îgh11t

ery va y.v lri sile as, Iul iecul fLf, Il te Ha rd wa i ki
ti . o i hi ri () omparitt iil, f re4 - fi)%vr lin i nes, 1 th linIi il I
coinsaIIJti1On wouild 111 il ali. Ant w1l hcV 1 ro th ine flraIs iay
Ilinidfr flte ri 1may anrd espv Ilv wheri, t hev ,oti unl L b.iI

w-On by suirface wvorkîng desýtro)ving thed rliiwa-jv trauck, h
compenation warde iriltially% vold lit hetav v. iniasIlnuehi a

thed ftlle to lte inera1;is anti thetir pIresentt valuie for wýorkiiig
or for sled, wtdi hoe maleriaiiy impaireti. Their 1,ordship,ý
recogiisv e hatconsderationIs may11 halve rsntt hesi
tO the Parliamlenit Of ('anuadL(a qi.different front thos.Z whIrh
premnted thmele o the Parliamlent of U;reat Britaînl.
lit the( latter ouuîtry oprtvl littieý lai ws valal
atidq a dlifferenit schemle f roml that adfoptt,li mglit hlave placedl

£av buidout of fafding immedlüfiale capital on the. rail-
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waV ornipanies, and miglit aiso have unnecessarily inter-
fered with the liberties of nany minerai owners in the com-
Prati%-eJi smail as deait with. In Canada, on the other

hand, where the railways were iikely to extend o"er great
âtretehes of undeveioped country, it may we]! have been
wiseat to proceed on the footing that minerai riglits were
likely to 1>e less !requently of immnediate practical import-
ance arid wouid be iess often asserted. It would, in this
view, be iiatural to let the raiiway companies assume at
once undler sitcb circumastances liabilitvý to comnpenisate for
injurious affection of title to inierais, while, oni the other

and, thie mineral owner, whose titie had beeni so affectetl,
waa piaeed under restrictions to he impoýsed when lie, if he
ever shouidl, dlesiredl te proceed to work. The dliscretion

wa insted1 to the Jlailway Board, a judicial bodyv initened
t4 ie presided over bv a îJndge and to have the'assisItanice

of experts.
If this be the result of the ('anadiani legÎsntÎin it was

proper to take the course whieh th)e arbitrators tok in the
pre-sent case, and te award compenisation for injurions af-
fection.

1I'heir 1Lorll>liîps nocw tuirji to il sections on whiich their
vicw or the quesftionl o! priniciple is fonndedIvý. Setioni 26 de-
fines the jniduinof thle commissioni. It is ta meideo
oemplllâqints thant ainy company' or person) lias fatiicd ta dIo any'%
aet, matter. or thing requltired to be Édoue lIvý the Act or theO
mpevial Act. or by regulations,. orders, rdrctosmd
tinfler the Art, or t1iat aniv iet, imatter, or thinig bas beern
doue iii violationi thereof. Iiy set. 1.m. thev ompany mayn
plirehase ainv lawd ,rhr propertv 1K'-ýsarv for thie conl-

sitruionoptio io, o'r mantnac o! th ratilwâ. v Scion
177enet retrcto on w the uanti. of iand 50o to ieI titkOl.

Setin 1~9t 11relante to 11 mis and,1 mliieri. Th, miOm-
pâliv is 4n!t (sc 1). %%ithouýýt the anhoit O ft ard],
tn 1-ete the line of its prolmsed rîilwa y or contiýruet 0hv
sanie so ai; to obstruct or ittrfere withi or injurionslvaffee

tti;. workinge of oýr acc o t aiv ine theni open, or foýr 0we
opening, of whcîpeaainre, bin iii 11111e1 The f
coMPAny is niot (Sec4. 1'.(», unlesý 011e sameve.9f ben't e'x-
pref -l' piiInrused. ta b ixnitledý to any' % minesý or muineri1
undeir 1iId piircIhased or takenr i1> it imnder thie Act, exeecpt

sncbpart as re ncesarv a bedug.rariawav or nsed!



11Hr.k (l I pitn IC I' f YI P lU ', I il ,1,

ii ît ili. ~ 1ý1 1 ir Iu u~ 1r r il u ii il I i

ilî -r 1 1 r li ar mi r :l k In rî au Ib~ ra 'ia vr i r

uîîh ~ ~ r iîa i kn' It i lîiîiI rîî iii jI - Iî

f ~ ~ ~ ~ ~ ~ ~ P Pi f ]i. iuIîii iîi ~ lîit il Xîr br,

Jt iiI,1Il 11i rii Ir t t  bu (taa iii il' 191 ,la t a ta i
tîafnl I t11 i I p 14r i I lýt .1 , iiî -aîk af ru u u t ll -i b - 'Il r-
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le to' eult te exereise by Iiiin of is rcmiaining righits in
tb. utre alid the primary purpose of tie intervention of

tiBoar is to) Le the protection, iiot of the mineri owner
-Dr of thie rda1 iay, but of tbe publie. If thie Boa rd refuile hiîil

Iarek> wrkLis grievanee is agaiit tlire Board. to whlui
anid 1-ot lo thle raiIway coîipuv bispplicatlioni iS to be

md.The prineiplo cil whiuii flic linAtrebspred
M airenîill r ikj o of th laiîi ( agîii ficw uoîpaîiy

4otie> foir ail on 1p.li oea i f îîîk iîg lpr laîdjTtirLod
mlhlps do1 liot lîhiîik il nl'eessajr 1 i de w îîbr iflir Ii
>gýt. !,. orl Ili -Éec. '>I'3 c rel ate il to he idvr oft1w b r
t4) dirctl ltel (4i~ucîî itb ildliiig, aîid ok onl itrPejr

ael to IL, pe ri 1 a ion, %r 1 ii i . 171 or fle h r ii t ,

aw4ard lu ueowîro llesw uud ii iliral> 1lo asa1 l ,
t'> if for icale luwok oîpî~to irao f ilt Bo"ard

ha~in resticte lus iluctv ii theinst Of fi ol

or djaen ilîiîî or 'i.îuju afrecio of týlq tille lu ibet
mînel0rai l a- becîi îîîlruîsîcd tiI th abtriur.'i prîilc

1do '. jla asbc halrca--jd~ b~r d n N i0 i'. m h Ii tIn h
(ie f a u îty of greal eXhll wý iflL il, Ilirls %%dd
eeal4re, îîîbtîît inpoal cîîîvd ilseIf a i r

adapîc01qd tol the, ( ln ane than iei prin.il cf tho EngL'
11ihs fahStale At l I ei t 11, 1bi i lite prin lell t1iv lu

'fhgag o 11 ;u h Iîtappear's lo lai down,.
Ther vrsbpsbai eaîîîcdthe reasv11-ilnz --fI

careful jugîîîcîîi f Iolis J.a llxrdu eafu
tue t'urt 1fA'l l n h I e f1w 1asIh q.f lie 114l, k

WAas reicrs.d l'Iîcr Irlt l uaîî rnus nwî af!ler
euuîsîdraîîou, tlue qii tlîusle dobe urn~o

auî resnî Tll Illîn Ilat 1b IrîrL!r we' rgl
j 1d1 g 1ua bil îinral 1wu 1ufee quneît 1 1 A TI

Us lite co 'f îew 1, fli d1l f rt 1 hî hu %
anee bb iw îîîoe nIîî.sdia fa1r as fie qhl

Fode i q ra ilav îrav ascnerîd i ustîtnl
Uic ahî ot uissbal, te bue paînl sube~ UM'il cî17

AIr ewre riitsra Il 'e nu a rwc thl
onr prui- du i n ri die ugla ri, innrl' à 1o
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Ju ItIe otlen ratilf ', >il far a, il wJleo~bI
so 1f rtv dctuvd 'iî e u il Iiîxn 1 L t 1u i , rj

iligl.~'e r further, fur thé, rt-asý,nj ajjlejvgîenJo
oplinl(ion tt vnIf th<l 'er -I'leI. ifru -rretnevs
<if ilt,u u ow<f thé, iearnetd 1111D ontlie Ijotr oth

oîîgiit~ ~ ~~a no o ra i rîjig ait î>rcsetý. Ta e
that the lioarl hors thev poweý -r, upon g h 1 pp 1 il 1i 1 <4 the

ily th qoteiIiýr -nic o t ff the1 rit1 ila cimpaî1 iti i .o r to ut
litii ( 1no iver fo r tri tg) s(>o li s pokrt sud n it t ai n iii t,,i u ,,
andi to -aeqîîirv t he 11e( - sajir v 1an and i m1i ine 11-rai.1, fo kr 1thýa t plir-
p55. TIifev Jiric ntt, asý at preriti adv i-, ,pIrtepaýr.-g t, 1 cx-ý
prc.ss thé- oiioni) Ut theli ( iaain Ac Ili',~htiuc for

fiom. thev inte »i tion if thei Boaitrd , i il t Iat th Il1:1 fo has
j rlsr i e i fofn to) lrotect thé ni i, miwnfr Jii ,d thle ra 1 ýtil.a

1<1IiinpaInv h ts order. It a fpir)t thvir tlds ipstat at
liill- wil lic tflit 1l kth m<n cr4 iof t lic, Boari] to iip4îse, t.iin-
<iliin oin thé, litfilin tr wli ieri ownvr tire, onferroid for
at %wliol ifrgerenlt 411rpos 1 (Il) do nt ficn lt the ak

inig r'f air v 'lit-rIl r Blit they, h old lhat tho question dc
not ris o niciut eiio fi f<e sause
tlint linjurlIn 4Iffe< tgin hlAs ioceulrredtofi lte e\'tcn <f q e
pri% in the, fi q-mimrai ouwncér <f thli-e prieT il 1ilm oif hi14s l Ih-
il le 11t n Ii ia h1 t i lic iioiin tir the' dtv- ? 'upof

Inl U (Iic tk ng awa v Cif t lié r igh,1t f , fsu irface, ior k l« 1 The
Ilhirik thaiit flt, a rli tratfors l suti ltanue di it t 11 i fhth' iu
Pin gèf colinpcnmIat liron ouia proper priniple. As to aldja-

cenr ft i i vrah<l( érn eut ricr? a rises.
li t 1he rei-,it ti r LordsPi 1ps t I 1ink tha thi ile atppe1lâttI

Nîii cnI)t 1tlcd tlo lie, a%%ilrd.-l , i c npvcuîatiton for 1-as -f t it1ie a
1bgs suhu>t iln)tîlt1liéy i il 1 îîîsmicnt undefivr thlie ci rf-ntr4! lnos tel thcp

%ii (i Ui f uoha le. T Il(. tiéd tha rt thIe aitlfra tor.A erc
bniidi to tarke, this i iltf figccoti l a sesing, he -m -
penuwti i t l Ibe, 1 >i , ndi that the. risodet Pl TRuslf'I 1 t there-
fre ra Jt% tif Uil ppli nlt the f i g,,rfeed fîî cIfl rf $230.820, (d
they r. wii 1 rn aviseý11 NIs Mai ct v a r-(iri gh

As hl; apel as reuuiI,lt li aF sottiet oir ote r:i qus
t ions ii isýpuitv, anId as tht vN.ict 1,ry l tht lie 1ti1gatio 1 leA
t 1i Nid une,11fl thv v thJ iilk thant th1 e p)rope-ir Tod i <lf if l'a ilng

withý lit- nefsit Ji l be anloou t tat qaidotd1 il tuhé Court
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0)f Appeal, anId that there should be no costs either of the
flrst heairingl of this appeal or of the eross appeai, or of theblearing-' il, the C'ourt below. The respondents ouglit, how-Ver, to pa othe appellant the further costs limited toIhCle oagoeJhy the attendazîce of counsci and solicitors
at the, secondif helaring hefore this Board.

LKNNX, 7 JtU\, 11TiI, 1914.
WBRICGHT v. TORIONTO Pur. CO.

(J 0. W. N. 486.

Jldfoen* tio lo Vcry-Lcare luape44rfgto

Lmzr<xJ.,rtus~jta iliry judIginen-t 0~ri . \V. 1t. 113>,on te qineatiin xif v-sts, Or toi gi%,e ka-ve te) appelal froin the- gaim.

Ifoionhy efudaut var.v jugmîî f fli.M
JUati~ I~nox,26 o W.P. 113; 6 (). WV. N. Wi 9 y ex

ing dfendnîs ronipavivg the' vot:,sý of therfeeueo
alterliaiely for ]eave to appeai.

L> N14 McUarthv, K.v., for fedî..
W11, WibigfrplainifiY.

110N. M1.JUTIC LNN(X: :-Mr. MUrh ~snet,.an, mv ugnut as rlvpoirted( iii C, (, W. N.ý 1. 119, Ill IltexNtint (if rvivn h.duferdants f ronli payleî ' u1ii(f the i strit the reeet ralent oî giîe tht, de(endaîI1I Iqaie(
to appeal.

The parties, ia' ig ince toiede trial uponil Ihw burns4
cfr lIny juinezîlclt. wî1thou itlw o'f theni ques,ýtimillng it IN 101V

mWay, 1 t1mik it woI w mnfair ilu qqigen the' iater nw sdfroii thi, I think a proeper dip iof the ciets was ondT1Ie award failvd mdliy v hroîîigh failiire tif two, (f thle arlei
trater> teu appr, çiatetheIjk duLî&.4L thev ' re ca>llei iip l LI!'

o hargv.
Th cto ofmr. \I a ritIl aiid Mr. untnu

CnemOlual'lrlIý ieg keep tht eosts as'I w- ateý pisibewsm
linty ropelr lilnd thegrue, as IIl; nU i 11t aIl i ýhatthe toi-
taieyarranigeti topvue vifthuer ~ hn
qu ;tlzi%ing, 1-% dence; and iuuhuuito i eCziitII~

vol- 24: wt. -N l. 14 t -t9

191-il



750 TIIE ÎNTÂRIQ L'iKL 1b:P4 TF1R. LVUL. i 2 6ý

of jus'tiltiction to dis abtatr llimait-1Y reni o

othvir r1easoi1 for se-ttiIg aiethe, auard if tlis bild sîood
lonle \I i d ha'u remt'iffted it matter, to IliuM Utkeu

duince. Tho aaIrdj %la., seta'i ou ]Il'- to actulal 1indue
of h% u o! ilt rlirator>. SoîîIuboal liai lu- er hu ý>t,.
The eoýt. of thev ree. lad il 1een regularixtaîdý d
'A e, b <1 w11lqf4. tern i f ! th sox isî l 1t, le orn qb 1 1 ou

11iy am11\ ý11 i for ex-pe-rts 1 1n a pr 1raie 1t 1 snvestigatIL n "1 1 l
ia. a %iitr o t irItd toi a v ry lar g surt am I LIi r. I l r 111, uwI th

the ,i eoeunc.- of NM1r 111 Jutstoxi in fu tir Il ce la \ Ing
rt-li,\ti II b i lients froîn 1 ý1u thisf- prtt he' i l ri al t lug11h
i tl 11 , Il it g. e Ifm entuate as tho coun l lu-ad. 1:1 a r i -- h1 to c e t ý.

1 thou,[glt it ouily fair, soincone haý in,- to pavý fT or ue blun
du4r i> f h t1o %iýI arb1,itra to4)rs. t iat the1 ( co i 1pFra t 1i ely t r i l i i
coa7ts of 11p.bie!1 imvestigatIon had shoulýd 1w biorne1 h 1i1 fl

deeîuat lnd 1 stili think T The 1 aplc tiox is disý
tnI i 1 %i ith1utLeu c s .

vIIIiE ;. F Tt f AI1

6 (. W. N. 52

IQO.J., Knave judpuuit pirimuant tf, the ternus of à metti,

mfnt arr i t tWfii te pajrtiesL

C,. T. Penison, Jr., for plainitiff.

Johin Nin_,K.. for deIfqendaniit.

l1(i N . MR JU . tST 1- CEL TJNNOX1) A f tr parta t riaýl a
ar ec l nnt fo ,r s4 tt uiinnt wa corn sb c ou naiun foriYvç, ý

the pailrtis 1 Th,'iis wvas Ritate hj1 Y conse 1,l antj w'ivjt 1
sugesi onsi 1b the preaid iIIg Jtltgqe reertedui l the,

stngape.Th (,ro was a susqetagreernenit for T a t
eteysin (Ir t i Ttev ,but thî11s d iHes4t not iniow %vatrv the r1 iht m (if

thev parties as arranig(ed at thev trial. Tho' derofiant applies
for jiitgrnentt dijsrniasîng thet a(ctionl and4 for possinanti

for Juidgnwint for $20againsl!t the( pIliltifT. Thrll v que.-,s
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ton ini dIlpute is as to whethcr there should bc judgment for
the $25(o,

1 think the truc c'onstruîctionî of the agreemient is that inthe events which have happened the defendant was to have
judginent for possession anti for <isnîissal of the act ion with

Ù004; ai thiat thi-s was to put an end to ail iatera iiu dif-
ftne, between tlic parties, was to bc a completo e, lotieet iiifact, There wiJl be judginent disissing bb dýefedncolinterelairn, exec(ýpt s0uili thereof a-, rlates> bd) reove-ry

of posse.sajýon, wýithjout os and disîîîi>uîîg the plainiifflb
setion and flic dcaimi sot uip in atiswer ùk flic counitc>relaim
an~d for re r fpseso of the lantis îii thpleaig
mleiitiorii-d 1y thvfli defendant frox the plairitif, %vitli costs,

and for cs of this application.

MIDDLTON, Ti-JNiE 30111, 1914.

IX .FAUX.

6 0. W. 'N. 663.

Mfumfeip.n S rpofi o» RoR n,.< Mruniipa Are, 191$1,a. 25q~>Cndu, udr-Ser Affixrd aftcr ConvirfoN -Cnnrirfo,. Â/lrme4f

%zrizrom. ., . hri. oint iindf(r th. Nfiiparil 1d 911. @1,2rR(3). whfll' a sceal i% RWIlxed fi) i by-Inu. aftr lUN paLwMe, themoiin rolnt-,'d baeik ta thge clat, of suh pnmRag-e.

Motion bkv the fean for anl order qiiusimgbi eviction bY a maitapfor hkeing drnk in al1;llt pu bli l' ii
tbc town8hlip of Ionbe otrr a orla of th town-
ubhip.

Tho objection wasý that a ialîd1 bv-law was notprvd i

takf hforeý th0e iagistrle.,
By thev Muinicipal Ad 1913, ro, 2.ý81 ui) if icrvî~

'Whero bh'v ilrigh v h seal oif thie corporation hlaý i-!t
benaf1thed Ib a pva~ la av bi flx' at anrv tili f1vr.

wmirda,; anîd w1wis alhd bbc h)-i hhh a ai n
effectai asif ifhahenriiay ald

.R.Cartwvrigh, o ., for Croiwu.
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IION, MUi JI S'TI;~ E !~ i>l UM VIS 'Minini~ li i A ml
fil s. Tl'île tr1-111 1lu( t o'f t lu >-alîu Il-- tr ile -lii i' tg)l il l -
(li tg it frn l w btgi 1 iîu îg . 'l1w Ig i ilt ix w ( ui 1 l s then i
I*Xei, 1 il atî 1d 1îe l1 ruîî il o 1 tit Igl~aîr 1 wasý ý to [e- 1

li tho l sîi ng t i l eI Yi aK, ai fter 111 e a u ha1-i 1l i lt kre
111. , I aîî l o 11 ruai the l a a- a goo i i a (r i lr iî roi 

froî it dteý o f tl1w)i ps>ig.
motilî isîni med with Il ts

AIVI. LÂm vi 1leiVýi ( o , .l'N r IsTUv, lj 114

RIN Y 1 %,1 VER N A VIGATIO ('O v. ONT I 'F A1ND\\
M I N N RSUTA lit U l!O. A P D 1> MI N ES(T W% I

f60.O W. N. WC3

1 l) ri aprls'l gr P, ah ipi ,t I>a a il S ) 1m 1pU Iri' a

fum r <'T. .1 i id :i. 11v.) la d. th" t oiipar <om the qiîe

laui' 1 yo1 thal 0rul l -ru by t o., l pulieb rino fu

i ) k' ::4 1 ( b. M .. -aoile I. po <t1 Par '. t ~ S.1 -m25

Ir~son j lt ti o. ,N .1 1 '.21>9 m utlwr o rî m or Iluwet
rm16 k i n v. op ijii, lU . ' t , .2Il , 171 , embtlng lle

I. . Ii'lmuhK.C., and A. IL Bartlett, for the, plaù>iý

A. . AîglnK.C., mid Glyn O)sier, c'ntra.

11~,SI Wi.MIu ri( K,(.E. -T iý > naio
fordaîag'slwtau tf Ili., unat onpu p4-Ining ba,

watu'ir frrom1 tht' linvi\ Pler toi lihn uvh'ît an. tori erm
inltf-rfrvre will tllt, foluraIG Ioîî oftle. pllailtiffs, t'nh a al.
fthlt '. \ Agu 1in "1 l e1ýi 1 I lig h twmgeîî 111 to î 1 ce11(ýf Foi)r t F raj 11 ,
it 1 td Il1t ltht oi elvi- V n 9 o1 f f hIli ri er. aune tht. v 1 ilage.,
Ilan r i er wh1 0 i, Il aý.1t i t 1(1 m tu1h. for ht m pr i , e xt t , n1(

fri i 1 abu thts 2th da o .J . t91 unil tht. St
AUgUst 19 11,

I VOL. ci;
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Mr. Justice Britton, without a jury, tried the case and
directedl jutigment for the plaintiff for $540 and costs. The
plairitiffs com11piain that this sum is inadequate and appeal
in Order to hiave it iîkreased. The defendants ini resisting the
appexal contenid that the plaintiffs are xiot cntitied to main-
tait, thei action.

The foiiowig are the circumstances giving risc to, the
plainititys relm:

The( pl1ainitifsý are an incorporated company oing anti
operatingL ý-tteambtoats, for the carniage of passeungers, g,()()s
atid maIils hetwceni lenora on the Lake of the WoodIs am'I For)]t

YF'arnees ai thie heati of the llainy River, anid hi beeni carry)-
ing'I onI silch] busliness foir some years prior to the( nontl oqf
June, 19O1, wheni the4ir operations were interfered with Ily
the' low% statte of thev ,ter in the river. During thie argumen11411t
of thge appea , in'qestioni arose wh ther t pliitiI,~ ini
o( etrio FiwqIi,)t%,ithl their Ibusýine(SS posSessed aTi V landis aion te
ri % or at id v ii wa a -,rote1(d htwee q cun mii )sel1 t11at theiq Cou rt

*houi I bM i 1)foritd o. n t at pin t . 'S 11q nly cornes-11
peendivnce bHteteiin tw soiiof it'th 1 a rtit' was le

Wbichi ( oj1tain a ii io to the; folliwig tIeuot tht
Fo rt V rieu i h i, Pl 1,1)1aini fs hav a- i it r.i inig in11t er4,s in thie
F(ort Frances - -ý i)gc ('u N., v.hih o1r(Npa hai thevre
1m1ut a doc),k anidnrhue tilt pllin tifsý owing oor flfty

p-r cint. ofth tok ithdokcm tatte dock
was4 iiujit upon lati aif tiltt. l Gvrmetiîie

(-ene f ocuain htaogthe Painv Rýivr ilt uhr
illeBrhBn nt i ok h Ontaia ,o~rmt
mnd--r ani iirnangenwnit(ýt with thlt, plintif eman.hul

deeka; hat th plaintli :ilpan 01t1-4pins sabis

rangzeent fixeti a tarlif tI thle satisfactlin cf the tocn
menit fori deeag ad froighit ra1tes; thatd at Kenona the.

year ani hluitl oni thev dockh at Keniorm aeou we
byvit.

Thet'vdpn<' hi~tt hafahntlt.t Ilternat.ionl Feus1
the tn deendan comanie eonsruetd e am onlt

acros ~ ~ ~ ~ ~ ~ ~ ~ I Ain rizk, attepaewe~i i~~ I
Rami River, for ~~te un ups o h1b pnigh

wafr, ani otaînng wterpowi-rwhrwt tegnat
eleic l eerv. ani that 'ni the vear 1911. 1-v Iliiifiht

dam. t:111v hiwId 1111k ý,t milih iatir a%4 lit> ,niui ne
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with ilt nigab "iiilityý of the( ri\ver for a timne, mlakilg it 11m1
posbcfor the plintiffs to xîa'igatte the -"Aginda" 1,e-

tweeni Fort FrIances and thic mloluth of the( rivetr.
Vhe RaîinRivePr ija ani international 1,oundarv ewe

Ciaada arîd tile Uniited statfs: LRafily Rhifr Boo m (t.v.
Rainy RerLumber Co., '22 0. W. IL 92

Tho nortmh part orfith, damn is withini Cainadian rito
thev southcr-1Y ;itini that orfilhe ITnÎitcd Statos. Thu CIn
one coirpIori-ion clqd( be epo rdto build siuh ani initer-
national work; en the two omanes for thet commloli
pulrpose, vroctiqI it ais onet wvork.

For thev defenice it wils fot idltat thle injury em
plimd of Il. the- p1lainti1fs was nlot difrn roim thalt suf-

tereil hii al perissavgtg fil(c river, fithtcneetl
thev colduet t theil( de1fendantlis at illost ,oll>titult4ed a pbi

nu11isanc (Il[V ald t flitit p1laintifsý w-re tnet enititled to)
mitin thlis ac(tioni. leedtscunlalorgil tat asý

thevre uas nuo phYsical iinjuryý to t1w plaintiff's proprtv, but1 At
nios înedy a inurios inerfrenuwit thi bsiness, te

wero niot vrntitlvd ta aae for IoSs ut radeg and ire V,
lerpoia' Ryil Co., 1,. l?. (18671) 1 l". 1,. 1,was reliedl

liponl in suipporit t tins latter contentioni. Thaut %%as a case,
of a d1aim frii copnai nder thle lendli Clusesý AVt and
the( BilIWaY C1luses Act, andl it turned uponi tilt meaïning) o!
thoseq Avts.- The judgmenlf'Tt decides, that actioable amag
linde'r thosv Ittts i imitedl to) damlagezei îndbe.s

etJad njriusy ffctd y tho railwaY cmpnvi the
exorcisel cf its statutoryv powers.

Reiferringi ta this ca1seý ini thev Me rplUaard ocf W;or&,q
1. Arc 'oirt lY ( 1 S74j). , . R. 7 E. & 1. Apeas aI . 26

1,ord (helmsford Ritvil:
Il1 xnay ho takenl ta hiave, ben-1 tilnally decideýd thant i il

ordur to fuid a daimri for eopnstonuder theo Ac-ta
thefreý wuut hli an injuiry% ami damagiie k the ous or Iandg if-
selfr in %%h)ich t ho 1penso cla i m iz compensa1qltin hasý ai in-
tereet. A mevri pe(rsonaiil destiruction or (naIeinr r
damnge occasind to a miani's tradle or thef goodwill of! hiq
buisiness«, althuuigh cf surih a nature flhat but for theg Act o!
Parlianit if niiht hiave been ' thoujc f aictin a! dam-
ageoI will nat etitleif the, inijuredl party> te compensationl.»

Thue,- thi-se cases (in not decide thint thet iiwsure, ot dam-
ages reovrable nt conunenn law is limiteil tc, what wcld be

noovarableb hvwayv o! opnsto for lande injurieusly

1 \ i I t . *', ',
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affEctked when a elaim is malle under these Acts, nor do they
decide whether ait common ]aw an action would or would not
ini &ny particular case lie for injury to trade. Any such ex-
Presions oil opinion as to thé riglits of parties at common

I.w whieh inay bie found in either of those cases were obiter,
the. sole question involved in each of therm beîbg, what coin
pensation was intended by the Land (lauses Act and the
Railway Clauses Act.

In Greasley v. Codling (1824), 2 Bing. 263, the plain-
tiff waa in the habit of iconveying coal along a public high-
way. and the défendant shuit a gate whereby the plaintif! was
obliged Ico take a more circuitous route. It was held thiat
withouit showiing iýicial daiage tlic plaintif! colild inlainitain
the. action for initerfcring wvith isý righbt to uise thle hgw
Burroiighs, T., says: "The qutiIon in ail these lases1
whether thie inonenene oplained of is geneoral or ai
partieuilar inconveieince of the plintif! complliinig. A
man travellinig with asses is stolppei amid oliged( to) Uro bv a
cirveuitouts rouite, with an obvions ( i f timie and profit, \%bal
distinctioni is there in principle betweeni al clise andif that
of a minl Wi.vo is; carrving 10,000 pouniids worth (if godst
arrive byv given date aiii( is dcplrivcd( of Iis mnarket bY anl in-
dividuailI obs.truc(ting thel roadl."

The fa(-ts of thie present asliohw that for somet yetrs
the. plainitif!s hlad bwen enigagdv Ii the canrry,,ing tradeli
throiughouit the, whole. Iengthil ot flic river anld foer the puitr-
poKes, of suchi trade- ownied or wore initeristedl in wharvesý or
othefr prprieslonig thie river andi were aully ' eýlngge
Rn rofetn thje buislinss for the( seasoni o!f 1911, wben
onf the, 201th d1ay of .Junle the( -Aund, wIiulh lîad ith 4IIt-

lkutlty eahe Fort Franices owinig teillo watvr w9%

coneidtel lie, Ill the(re f romn that day. -ftil 11h1 -5thl o!
Augualt, beasethe river hand eeailsed tg) Il( navigablv ini von-

meqenc of th peningti hek of fliv wsteir byth dfod
FLnts.m TheIl gencIfral prinlciple. is thast ai privatev le*tilll 1118' h

minrtai nedg int respet f t a colmitiin nisanceo wbegrge t11 r0
pliningll plartN has suista*ied snnîel speianl dilainage neit o-
fioiu tel the gnea publlie.,l milhs buili es it f oe

a quei(stioni of faut wehrthe injuiry crnplilaitid oif spMilIv
àaffecrts t he pla intli f o r a 1ilmitvod foeIV thIli pl ainlti1f l- be of
the nunîhiier: fll v. Qubr 175). , S\ (' C, 510

Triu Ros v> Mil 1 815). -i M. & fi10. tii. pIlintiff vus
navigtn aai"î bagIlogapbi uiike~~
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tihe dorolndaglt wrngfiully ilore a brglarose tlle strtcam
theebypreentngthe' plainitif! frontai atn his brge

and pttnàg him to the expenof cdariping bis gond, hyv
lan c. Lorleorgh ('.J., -as "I Il br v. Goe

MilICs il1), th dmgeuigl-it bu said tg) bu cýinionl) Io al
bsut bf~~l~5sn'hn diittrent for. thic plintiff wasi ili

tlic oculpationi, if I îuiaN so say of thlnviaton 1h' hiad
(e)llonnieneed lire course frpon it aind ianl the lu't o! uingm_
if wu-l b, Is ohbsîroctlud. It did nlot resýt werlv fin g-oitl-711
plaiiiini. 'Sturlv this >u onu te ftur rlehi iý owhn

fsilil rit ialll ore. injurionsý toc tbîs person t1iian toi thev pub.
lic ait large. lie îuightf olv havlE it ilu ctmlto ll 4
if ail Ill lias ben uipe iii bis prog-ressý 1)y tb dfeda

wrnulyiioorîng-( their brg acrmossiii in, bas i lee 0m-
pelle to uîîl aîîîl to c-arry lusý goods over Iiiiud hi' ithic1i

buc hms incu-iirudl cipese d flhnt e1pns vase i ibeact
orf te eunans If ai ta' ime or bIl nonev are or ny

%ilhw, il smsto itu thatl thlis pliif!ii bile ifw patrti
culr anag."'rTe 'ur princ(iplr thiis lai moni

positioli orfil the litil lud is I tik, appicbl flice preset

If a' 1, l~td b'(>lr 1,i %%rak Fl. iuI 8 f arli'

it'4'întt'1 ;dinthilT, ai fisriai topin aar
froTln' n thd- 'iîle ruer - îwîîerl ai, p-lha 1chh

Ili., t emel th fo o!il Sunîf l 'se Mred' n Wt
or Iiti lalin't uuigbhoo rs o hi r f- i~ dfelnt o

a } un i iii b - 1 1u t pl a ut iic , i iw a si r t 'q i Pt p o l n t i t g o!- c:si ls i f

hilir i î iiîu i oîd lîa of the restf of Ili.' pcldlie .
%rsw V fliol f191:'3). 31 O). 1, I. '209,%l,thri' flic, fil,

%tore- tiot unlilc thoo l flraL'e- V, The Sal SIMr'ePli'p
cind' Papr (,j.. infr. follo fwh d io of flie latte-r ei'

Altog in Ach o! flic, laif 1lwo itfe cases ii ado.pt
the 1 1111 prIfpl ani fl cd i i 1ose ' v , ç. ries . Iber ef)u i wa pw t

t il , dri'11fi -fil f l ý1ýiaft a ccc1-s h i l bu paitfT' prief-r ty i' , i il-
ltr e , l1 % wi t 1 , st 11i li eth r ,dui i ii 7 iune i i upoil thaf i ir-
cuîta1 i f4 i % i,' w Ich %%s bue t cu r lrne, asý i i . if b r i luth
qflt il in uwhcthor 1 pec tia liILIngM wat S n1 fict itan.
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lM. RoeV. MIfles no question of acuess to property or
ripaûriani rights arose.

Il Iilil(cboliet v. Lord D)erby, L. E1. 3 Ex. 222, NeIh,
C.B., ýk1 ys: -I arn of opinion that the truc principle is that

h#e ofly vant] illaintain an action for an obstruction who lias
shistiied, sonie dainage peculiar to hîniseif, his trade or cail-

fil Maev ijl/p Lacs Liu'î ber (Co., 5,1 îu.4? tit
plaint ifs wh1o cairried on a lumber businesS Mt the nîouth of
l avial rier were il[ the habit of floatîinlo dowln tle
riNcer tip thegir place- ofr luîsiiwss. Thle defenidanlts wvere carryý-

Ing n asinîla bu ihilieor, up the Qt-ream andl for thevir
pur es reced ii t <bstiieious thich interfere'd wýith its

fr- ils' hy% tlue plintifs aknd it was hebdI that ai1lthuh 111,
obstruc(tionsu cre. a1 pulici nuisncen thev SOinterfurod wt
thd.ilitis bin ad thcir righti todiv oýjs d
the ive st o so thcrn seiladpela danuage
for %tieh- thev wereetil to natin a ation.

i)ealin the with thle fau1ts oif thi rase the ques1tionl iz
whetheur theg defenýidants lw lheir %%orkýs so inte-rfvrv1 wvith

tbe' naigbiit lo rive.r as h locsinpei damiiagq
tn thelii- tf~ Thou exideicewg 11hews th1t th lam ao the

fAlîs so proevent1ed watoir eeang as to rnieir thie runer lion-
niabefor tlic- p)laiitifT' te~l1fic - -gid front the

29thl 11ay oif PMne 11. tînt il li t1i ol(f nXgut a priod of
~î wes.Dirngthstiîne ,w' wa, t ieti ul, nt Fort

Friu<~s.dali~îîiesbuipg Tnur t.]iadiinti
.erios intrrupton ofabout f1ve wee(ks.ý a \(-Is- san\a

prorin 1,f flue, t ssl'st'oue tulinwr se-ason whivh nde ou
thr 1Jtho Sepftemlbur. unusit have injreti the11 -wl 01fo
route- ni reuiallv fv fTei fi oîpn' eri

thrtuuîluout he renîiin 4)e oflte i aon
if 1runn1iig tuingm thoise, fiNv weeÉks. the4 ýivee1ol i't

earetirnoevfor arrý iwn, iwialpasugr nnd' frý,eiht.
This 1h efniat v fheir unlwfl ntibih-anedq 1-
dut pevnet n ini lmî o'pinioný t1ew relali for th ii-
thuas o'csi4e- Th'. plaiintiffý ll a ~u~d.fro th,-

Domiion iovenînet fo earyingthe wilsbew1 K
"on aTi Fo-rt Frances- wheetiaeim a iie&

amuneif to abouit $4.5 rrudtpltenFo rt
Frances anti Rinvý River, Buit fo)r Vife defemdanyts' inlterfr
pence4 withi thev m-1r 0he wmssel 1oulio ave 1 :01'o Ul - tirn,

FI
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the five weeks to make 15 round trips, thereby earning at
least $1,000 of this subsidy.

iFrom the examination of the trip reports 1 think it rea-
sonable to assume that the vessel's receipts from other
sources for the five wceks would have amounted to $600,
Against these earnings would have to be cbiarged the dif-
ference between the expenses incurred when the vessel was
tied up and the probable expcnse if operated. 1 flnd no sat-
isfactory evidence enabling me to fix this amount. The
plaintiffs should furnish the Court with a statement and il
it is satisfactory to the defendants then there wouild be a re-
ference to ascertain the amount of such difference and the
parties may speak to the question of costs of the reference.

Il no inquiry as to such expenses is desired the plaintiffs
will be entitled to the two sums of $1,000 and $600, without
any deduction.

The plaintiffs also dlaim damages for the interruption of
their business. They had been at expense in advertising and
otherwise making it known and there is evidence to warrant
the inference that the plaintiffs' business w.as nxaterially pre-
judiced by the five weeks' interruption, and for this inter-
ference I would give them $360 being at the rate of $20 per
trip for 18 trips, between the 5th of August and the close
of navigation.

The jiidgment appealed from will be amended by in-
creasing the damages to $1,960 subject to, the reference, if
any. If it be found that the cost of operating the vessel duir-
ing the five weeks would have exceeded the actual cost ini-
curred in keeping her in commission when she was tied up
then sueh excess should be deducted froni the sum of $1,960.

The plaintifrs are entitled to the costs of the appeal.

RIDDELL, SUTHERLAND and LErToH, JJ., agree.

[Vol- 26



1914] COWPER-SMITHI v. EV'ANS.

FALCONJiRIDGE, C.J.K.B. JULY 22ND, 1914.

COWPER-SMITH v. EVANS.

6 0. W. N. 722.

Master and IServant - Wages - Wrongful Dîsmîaa - Aasault -
Dame ge.-Coi4nterclaîm-Co8ts.

FÀLCONBRIDGE, C.J.K.B., in an action for wages due, damages
for wrongful dismissal and for assault, gave judgnient for plaintiff
for $335.81, and to defendant, on his counterclaini, for $114.75.

,Action for wages, damages for wrrongful dismissal and
for assault.

Belleville, non-jury sittings.

W. C Mikel, K.C., for plaintif!.
E. G. Porter, K.C., and W. Carnew, for defendant.

liON. SIR GLENHOLME FALCONBRIDGE, C.J.K.13.:
Plaintif! and defendant both impressed me favourably-
both of good appearance and manner, and both vcry higli-
strung and tenaclous of their rights.
1 find the balance due to plaintif! for wages to be. . $200 81
Damages for dismissal-,one month's wages in lieu

of notice ............. !.................. 125 00
Damnages for assault .......................... 10 00

Found due plaintif .......................... $335 81

Set-off or counterclaim. The only
items I allow are:

Grinding attachrnent taken by plaintif!. $73 25
Saw-tab]e taken by plaintif! .............. 39 50
Countersink........................... 2 00

-$114 75

Judgmont for plaintif! for .................... $221 06
with County, Court costs. Defendant to set off difference
betwcen County Court and Supreme Court costs as between
solicitor and client.

Thirty days' stay.

1914]
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Ili., EAST I.ýAMBT0N ELI,('TION\.

7 0. W. N. 29>.

Altcched-Ilu1un it . ., US $îigf luri u blot Wr.t111

lfori ,it aSt, 17 0. I,. IL 174, refoarred tu.

An apcai t>ý J01obn l.M n. <mu tif iw anidt a
th't ttio>i, foux ti < dut isioo l'i the' utîg ti b 'n
('o rt of th ont tfLanhîn u n at tîn ti-i)1 f 1l' 1w ,~

uast attb<~ uuttiontht' utut't i lhwi tarIoutJh

V.u r' tM lY t luiv U(rttnnî gol''ram g Et u. Wion un bat

fouis ant bati ll-f m o i , tlt'n i i i tot' ballo o in thatn flnt

pelat Martiorn.rt par

the .a% . Tiur , f Il tu~oni , Mu('onxj4ýIil l k. ,c!ý,l

fittEmTii Iw.J.O olý doth noV tbuîk- o antiîîg woudii of

qua to of tu tli t ufThes bufiallt u asti on o) 0 an

franchjjisej tf rovon buin lot of the mistak of(, nisont in-



19:41 R EAST LAMIJTOV ELECTIO.

validating the vote by ant omission to, do soinething thait ho
oughit to have (lonce, or doing something that lie ought flot to

hace done, and this legisiation ils to be construcd libierally,
anid, in my v iew, it was îiot so construed by the Iearned J udge
of the Uounty Court,

As 1 saiid during the argument, the respondent is uipon
thlt horiis of a dilemma. If, as Mr. Jus "tice Osier says, ini,1 te

Ctnot(ase, the counlterfoil ils flot a part of the ballot
papeiir, then there is no inark of identification upon it, and,
therefore, no right to, reject it. If the couniterfoil is ai part
of the ballot papier, then the numbellrs aire uiporn tlic ballot
papeýrs, and flie case is brotight plain]lyvý ithi thieý tion.]

If la either of two things. If these numbers were puit
there bv flie retuirning officur, th oneutv iuier- wou)lld
a1fford no mnisî of tditf ilîg tevtr Il' ilhev. wer, n.

pitheure lvthe deputv rctinglý o f ile.\ ev ar niir-k'. 1li>
the ballot papiers, by mhlîih it i> problablu thatl the( eotr a
bie îIidenified, and the sai\ing cae asthiat ami mairk uich
the deputy returniiig officer puIsý on11w baellot( papr. %thù hl
but for flic saviîg (,lautse- ouldl vîtiatte the, vote,, ii it bo
do $0.

It seemai to mne, thiat, lookîÎiîg ait il Ili eilhr waY, file lie-
cision mutbe iii fa"our of Ille, appelilant. 1 thorough,-l1 ligrie
with what Mr. Julstice (OsIer saiy, ini the .Storm on C~ase.
O. L . P . 174.

N\Lo doulbt the ýýhlole- queiistion ma v Ilw ecnirv upon
a petition, and it is possible that ai dlitTereut vicwxn pr-
vail, but if there be n dloubit, fhoiigh 1 glo tiot mwish te, 111 cony-

ilerd s intîinating, 1that I1ý nav a douht, it Sh1oliI bei ri-
solvedI in favourgof fhlie wid g il ffet to t he intenltion
of thlecor rathier thiaun lspport o!f onetieh u1l dis-
franch'lise. so lrg al bod o! thecm by reasioni of theiaelss
nless o! anolic]I.

As ae ad I eîîtirel age ithi thant, lind if 1 were-
in dloublt albout fJth eslit. I wold a9(l on thalt Ni--w miul hldi
for the( (up ie f this i1quir.v tha;t fihe, b'allts lire, 11-t b
rv jec t .

I have\( alreadlv said, withi regzard tg, the ballot Ii No. -T
Bosanquflinht I thnflicr tilt, pirgperi! reece i.

biallotsq inairked,( wvifh ai fin l hu w(rg proplerlv ee td
alio thmoe on \%Iiiehl wals writteîîi lte wordIs -m yivot

i think, lis I hiave leo intiratled, filat theblltw
't ,Euri, whiulh was rojeitebeaus til, r,,, ma,

1914]



held met fl bv w% Ithîin i .av t~î& 1 p Ille, 11linte
waeis uîîp1>r11ejw, as> tilre wa, a it'rîuî toit

the, resuI ]it.Ilt Islita terî' )I, l0a toiv f[f fr t
a p p eila n ~~ ~ Il a P i i i. \1I r ( i a t a o î ~ f r h m u il f-,['t

i( fl ot itk Il. tý al ei>,« in %0 1 Ilc thrrle so l h o

turîuinglkr, adttire-wii tiwrvfore, lie nuf fieufppea
to3 iltie eîîîîrty.o

E Cell \VTI 1 ROI>E.

fl 0. W. N. 714«

-Wt VNet.i 1<q4afog t". .Maaairg o RgA o

A fuatlx dipta* o br romsllduary Psta9t,, il, file fl1,ilolu

Ai Al li ' nil ir i ldu.t f' , t hua -I f il r kv lli v xh ara-e t e a y lsm itin

MEagorUF)li -, 4 ' Cle., hai), fliat ''rolatie,11" filn thoge' lonly of
ti. aaîi hltan 1î riuî ilg.'' leru.<~it by malrriag, alri, iot>

ill'f- %,ar L. lbtr. i tR 1-- Eq. 372, r.-forrei to.
Thtif Cp. execlor are '4 îuad reaton (f lie, 1tatt, t1hey

arr ~ I'' f... l 'u f th1 l t, .ohe e xrj t beir
ilcahn la 1bona i ninr.

Ta etv. 1,ord1 <'po o, 21 C'h, D> ri-il. rifvrrt',d ta.

Motion hY v xvcutors foir the cntuio f a will.
î. . î~sfori thie exvcuiors.
('.<1,.Jr~ sfor interested partiiie.

W. t'. Fizgeraldfierotr
M fini iilso appiearetil fin Iwrýou andi wore hecard.

MERîî(Tî . A '.UP. : Th lega ad'.ii4era olith l eut
ai Srah 'awlîroe'~wIli thuîîk it divsirable that theirclnt

81hoilld tot exekrcisfe tire coe onfvrred iipan thom, Iby thAt
wilI, until the, vxecutors hiave, been adviaefd and the ivili ini-
tierret(ed fiy this Court in these, respiects:

( 1 )As tai the( melialing of the, word "reain, n 2
#as ta the ineaning i thev iv-rds 'i'whar areued, bt ,oni-
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tailied il) the residuary clause of fliat will, conferritng that
poweý(r upion thern ; (3)' also as to thir rihsregarding" po-r-

80fl5 ai aimonits in ceercising SIIh Ilower a 1d ai-(s ( )
mlhethur tlîev.ý can inde thesc isaîot)g thiose q- ftd

The rIe>siarv clause of the %wiii oiis involve and it
cotisbut few, and oîily such as wouhil ordinarliv te

thoughtf plain w-ords' so4- that 1 liayc no ]iïitlt Ilteeetr
them>elîes iIold hav thoughit the intiention of thetetarî
plain enuhaid ilhat oîîlv the fear of lihat thlw iiigh-1t
thiik of it lbas lroughit thein here, and, iii cornitig herv, it

ilay. hu t1lat thevý art. right.
Thie clauseu is in these wordsz
'Ail flt rt-sîduie of mv nsaefot hereinhefore i- oe

of I giveý and ihcquea-Ithi ulîto those, of m v relatiioný who alrle
nield i n 1cbi aillounlts and to Sti(h of thet saille asý Ili% exc
cuitors sei, fit iii thuir dsrto.

Theintention of tlp. tetar l.tougb ,,oniibt
wadi eprssdis thlat thef riýdue( of be4 r estate il to

such.I of be(r relations whIo aire eev aild In >uch anlioutilt as
lier exicutors shahl i l heir disenreion eirue

The wlords - reýlationsý who are iweedv " cc sînlvan
plain words at flrst sight; words whîchodi nIary pevrsons
iniglit thiik atflrded flile xcs for stumbiling, over; vot
sueb, and likv, ivords haiv heeni tîn' subijeet or o ai. itt'ie

jiiail cosdrtoand resuits hav hein rvî cd wh,
III an ordliinaryeron m nigtatfrtsgteeixror
or%,.

A loil 1n , uef dIIeci Sioins runTig hac, îtýk lit dr,1 ru o f vealirii
bas seýttiedf that a gift to) relationis 1, îîoit a girt Il, ail relationis,
buti onI y to thIose, 1wIlo wold tI ake (InIdelr flic Statuilt (if 1 115
tribtlIns- inl caSe oIf an inltPst1cv aîî soei :MI OIV(f suvh'I Iae
indicate tlint where sueh-l, or thec like, w-ord Is quaiýliflei Ilv

glich %tords ais "po or "nev" h uhîvn ord i4

III onef of the seve(rai caesin Ambfr-irnrîioorff
Ambl. 6, tIic Lordl Chaiweehior is- repowrti cd te> h;ave1 saji, Ii r.
gairdi toi a wil] directingz that one4h-tlirl 1of thei reidueii o! the es-
tate thevre Ilu quej4siti should lie ditiue ainong the vost:

necesitus f thei tettr rlationsý. that sce a . cae -10l
proceei pon thet samel grouudni ke. theo Statute of I)î,trI

butions the( ridei, to) preven'tt anI eqitviII mhc wouîd, l iwuic
ndi mouid extcnd to relationsI 11J I«pflnilu. Th Cur

cnnot stop at any, other une. hu. il %%udcîal saî



764 TIE O.NT.4R10 FEEKLY REPORTER. [VOL. 26

on the word ' relations ' only; the word 'poor ' being added
makes no difference. There is no distinguishing between the
degrees of pov erty; and, therefore, the Court has, as un-
answerably argued, construed the will as if the word 'poor'
were not in î.

But, also, it bas been long settled, in ]ike manner, that
where power is conferred, as in this case, upon someone to
distribute a fund among such relations as he shall in his
diseretion naine, the word " relations " is flot restrictedl to
those who would take under the Statute of Distributions in
case of an intestacy, but includes ail who are actually rela-
tions-which, of course, is lirnited to those of legallyv provable
relationship.

This, too, is plainly laid down in an early case, also re-
portedl by Mr. Ambler-Supple and WVif e v. Loieson, Amb.7 2 9 -în which Sir Thomas Sewell, Master of the Bols, is re-
ported to have said, regarding a case sucli as this:- " Arn lear
that the relations ai large are the objects of the bounty, and
not the ncxt of kmn only."

And, in the'case of Grant v. Lynam, 4 Russ. 292, Sir
John Leach, Master of the RoIls, dealt with the subject in
these words: "The principle, therefore, of that case -re-
ferring to Harding v. Glyn-" is that, where the author of
the power luses the term " relations," and the donee does flot;
exercise the power, there the Court will adopt the Statute of
Distributions as a convenient rule of construction, and will
give the property to the next of kmn; but that the donee who
exercises the power, bas a riglit of selection among the rela-
tions of the donor, although not within the degree of next
of kmn."

"JI cannot flnd that the doctrine of that case has ever
been impeached; ýon the contrary, it has been repeatedlyt aeted
upon, and the saine rule lias been applied with respect to
personal estate, 'where the word 'family' lias been used in
the place of relations."

So, too, there are not; wanting cases in which it has been
held that in a gift to poor or needy relations, the qualifying
words are not to be rejected-as in the case of Widmore v.
Woodroffe, it was said that they are to be-but are to, be
given effect. Thc subjcct is discusscd, and the cases referredt
to, in Jarman on Wills, 5th cd., pp. 978-9, and in Lewin
on Trusts, Sth cd., pp. 836-8.
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But, however that may be, there is authoritv, f or this, thatin a case sueli as this, in which there is a discretiori as to theobjeets of the bounty, the qualifying words are to have effeet.
1 refer to the case of Gower v. Mainwaring, 2 Ves. 87, inwhieh, in a trust deed, it was provided that the trustees
should give a fund among the donor's friends and relations,
where theY should sec inost nccessity, and as thev should think
xnost equitable and just. The Lord Chancellor, after con-
sideration, directed that the fund should be divided bctween
certain members of the family aecording to their necessities
and circumstanees, which the master sbould- enquire into,and consider how it might be most equitably and juistly
divided; 2 Ves. 110: adopting the rule that was applied in
the case of Grant v. Lynarn, that as to the persons, theStatute of Distribution is the guide when the Court bas to
act, instead of the trustée; and that where there is a discre-
tion as to persons, sncb qualifying words as "according totheir necessities and icircumstanees" are to be given effect,
not treated as dead letters.

1So fhat, as it seenis to me, where there is, as in this case,a diseretion to be exerciscd by executor or trustee, as to theindividuals to be benefited, the case is taken ont of the rifleslaid down in Widmore v. Woodro Je, in both respects-the
word " relations " is not restricted, so far as the executor ortrustee is concerned, to the next of kin, and sueli qualifving
words as "poor "or " needy " are to be given effect. A resultwhich 1 cannot but think satisfactory, because it avoids
rnaking a new wiIl or deed for the donor, it gives effect to
that which the donor intended.

Then does the word "relations," in such a case as this,include relationship by affinitY, as well as iii blood?
MY, own idea was that, aceurately speaking, the word " re-

lations " could be used only in reference to those of the same
blood; that the proper word for relationsbip, by 1narrÎage isCe onnexions ;" but, upon referring to the dictionaries-which
formerly it was said the Judges niight turn to to refresh
their niemories. but whieh, in these <lays, arc treated as wit-
nesses eornpetent to give admissible evidence as to the mean-
ing of such words, expressions and ternis as are commonly
dealt with in sncb books. 1 find that, on ail bands, the word"irelations " is treated as including connection or alliance
by affinity as well as by blood ; and the word. " connections"

von. 26 o.w.R. NO. i 4-50
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as also applicable to relationship by blood or marriage. And
in the case of Davies v. Baily, 1 Ves. 84, the Lord Chiancellor,
spcakiiig of the word " relation," said: Relation ' is a very

general word, and takcs any kind of connection; but the most

(onhimn use of if is to express sorne sort of kindred, either

by blood or affinify; thougli properly by blood."

But it bias long, been settled that, in tlie eyes of tlie law,
the word " relations," used as it is in the wilI in question,
implies coiusanguinify, and docs not include connections by
nrnrriage.

The firrnncss and fullness wifli whichi this fechuical inter-

pretation of the word is stili applied by flic Courts is sliewn
in the case of Hibbert v. Ilbbe'rt, L. R. 15 Eq. 372; in whieh

case flic learned Vice-Chancellor, who decided if, also said:
"If is nof fthc province of flic Court to speculate or con-

sider wliat the testator would, by strangers, be supposed te
have mneant ;" fhough fliat case was one in which, I have
ne doulit that ninefy-nine out of every hundred persons un-
farniliar wifh fthe law upon the subleet, would have inter-
prefed the will, unliesitatingly in a way direcfly opposed to
the interprefafion of the Court.

Nothing, in fhis will itself, or in any of ifs numerous
codieils, gives any encouragement to connexions by inarriage,
beyond flic use of fthc word "crelations;:" with the exception
of one gift to a stranger, ail of the many gifts,'niade in them,
arc fo blood relations oniy; which may seemn rather liard upon
fthc deceased biisband's relations, fthe wliole of flic property
in question having corne to the festatrix, in tlie flrst instance,
it is said, under flic will of her liusband, wlio died some years

ago. tfut if is always unsafe fo express, or form, an opinion
of that (baracter; fliose who make wills rnay know many
things rightly affecfing their bounfy, of which none else rnay
have any knowledge.

There is, flien, nofhing in this case to take if out of the

general mIle fliat only tliose who are in some degree blood
relations of flic testatrix are eligible for a eliare ef her
bounfy.

These observations cover flic wliole ground, upon wlich

advice is souglit, except fliat upon which flic question wlietlier
the executors may share in tlic gift, is based. They rnay, if

tliey really corne within flic class designated by the testatrix;
that is, ameng lier needy blood relations;- but they rnust, of

J!eurse, execute flicir power in good faith, and flicir action,

[voi.. 26
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in this, as wcli as in ail other respects, mnust not be influeneed
by improper motives.

So, too, it rnay be added, that a gif t of that character wiil
naturaily ýbe more the subject of suspicion of bad faith, or
improper motive, than a like gift to a strangcr wouid be.

That they must be " necdy," as weil as " relations,"
seems to me, as 1 have indicated, to be necessary to quaiify
them as objeets of the bounty of the testatrix; il thcy corne
within that ciass, and if in good faith and uninfluenced by
improper motives, they benefit themselvcs, the Court cannot
interfere.

" Needy " is not such an indefinite word, perhaps, as at
first sîglit it might appear to, be. Wben the circumstances
of ail the relations are known, as doubtless they have long
been to the executors, it may not prove at ail a difficuit task
to separate, as far as niay be necessary, the needy frorn those
who are not needy. The testatrix obviously considered some
of her relations ncedy, and others not necdy; and, with the
wide discretion conferred by the wili, upon the executors,
there is not likely to be any failure to give fui] effect to al
that the testatrix desired, and cxpressed in ber wîll, in this
respect; the executors exercising their best judgment'con-
scientiously in the matter.

The law upon the subject of diseretionary powers, gener-
aily, was thus expressed by Jessel, M.R., in the case of
Tempest v. Lord Camoys, L. IR. 21 Ch. D. 571:

" It is vcry important that the iaw of the Court on this
subject should he understood. It is settied iaw that when a
testator has given a pure discretion to trustees, as to the
exereise of a power, the Court does not enforce the exercise
of the power against the wish of the trustees, but it does
prevent them from exercising it irnproperiy,. The Court says
that the power, if exercised at ail, is to lie properly exer-
cised....

"But in ail cases where there is a trust or duty coupied
with a power, the Courts wîll then compel the trustees to,
carry it oiit in a proper manner within a reasoiiable time."

In this case, there is, I ihink, a gift of the rcsidue of the
estate, to bie distributed among sueh of the needy relations of
the testatrix, and in such amounts, as the exerutor rnay see
fit; a gift which the Court would carry into effect if* the
executors faiied to exercise their power over it; but with
whïièh the Court wili flot ilterfere if the executors, in good

PLI tAIVM-
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faitlî and unilueIt hi' imompr înoiic rm in. withi

a rmmilj1 Mm le, thvi r 1-wr IC pr 1 t su Juroblb tu éh

rox, 5 Myý. ý ( r. 113 ani Iiru' i. 1I;s V,-,7»~ Veý*

495; 8 Vu. Cil, and lm Veu. 191.

A~ur~îxgl'.tIse aîse~ ti the qlest ioflI rpone

vupois th" argnaeit of this irioion slorlu statesl are:

4Pi xs'ttr powr f Ihl1i.driitiosi of flic fiiiiii iîste

onv to Iliis dcteIlt Onl t)l îo \Ilih are reliatý,il Ir. the lu.

tatnix and are, ieedy cn S)larý iii it, and the xuo~'ds

ervtioîi ii tihe dlistributionI or thei filnd tnust be e iereis in

gf)osl filithi, %%i tios i i lprtiper Il î ivîîe , je to tIlesf' lîmii-

Iti1tiins pers nd arnount, are in1 the diseretion cf the

Thereais " of thetetari are those only of the

saie hodl i ii soi e ree ejinii nis im igo are -iot
inilfele.

If the utorha are ueyrelationsý of the- testatriN, ity

ikre eligzi1hie fo'r bonit t 01vth fiond, buit fi)ee to ii.
limiitainbrcmntion ed and the power hOiwld be exer-
isedf withlin a rica4onaI>lv tillne,

Tlhe. exenor ill he- aibiýrfI and the wîll coumtriied,
aus ' ord i il '1v.

'Tli- I _i,' f thlî, motion aw ru tou yail ont of the fund.

ic- oru oflie exes ttorsa lseîî I eu ol ior and client.
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lWill-!nrn Ilidt fi Invompclen; , f T,*tr Ont lJ f 1:,tdrincç o! P'h l'In~ IlJI 1 Wilo,,c -fi WWl o o I)rdrdUo il!InfFi if yfl

IluilCo ,It il», Fi .K B. (td tha 1b r ar tv tm'it> da

pm î ,o>Iîîit, I i f 1111.~ tbr iw 1 Il, îtdSý .ý at I fn''îv II I t . f,1 ,f i k
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ïer :1,'amd - ho tiiic ofî Ii, (i11 the 1111dam~t
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the paper iii question du e'omtain tit' lasI w%1 ill ani 1-lat:1. l
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A will wriitn oir I>rocured 1( lI4 %%îem i arvw
benof'itud iliy il i4 114bt vuid : but the( . î"aiîefruajs

ground utr 8s~iicioii agaIinait ilhe iururnent. ai I'alN upunoj
Il i( Couilrt lu bo vigilant alnd jealouIs : ai- Ilie., -, t. f il I
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satisfactory proof bc gi'. Ci tbat it cotitains tlie relt intentions
of the deecased, wvî1l be prtniounccd agrainst?"

Se also the " notale case " as tlic Chancellor appropri-
ately' cails it, of >arry v. IhJuUin, reîsnfted in the sanie volumne
of Mu ,1'. C,. at 1p. 180, and also iii 1 (urt. Ecci. R. 637, a
judginenit of 1'arke, B., (Lord Wenslevdlale) hy a slip of the
peuiiý> asrîhe to IMrd Ilathierley in ii aottreaitx v. ('raiyl,
1914, i.9ý S. C. P. at p., 340, and discussed hy tlic Chancellor
in 1,of(w v Jaris 1911f, 30 0. li. R. 4î9.

Il, MUhlv I*hOiws (1817), 6 Moo. P. C. 107, it wvas
hehIl : -Wclire ai testaunenita ry dlisposition ils propoundti(ed
unde[(r circuvist;nvcs of upiin as where fl(, p)arty' pro-
pounding it wals the draiwer, anîd was benefited by it, ail it
wats e'<eeuted l t a time when. the testator was of doulitul

cait;without any evidence of instructions prviousIy
givnui, or knowledge of its contents; the 1)arty propoundîing
it iist p)rove, thait the testator knew and approvedl of the
conitents of the isrmn.

On the appiciation of flue ruies laid down in these cases
1 luold thalt thie dlefendanit has failed fo satisfy the onur, cast
upon hlm.

'i'lo evideice is; soînewhat conflicting but it does not
prepouierat i feiu<lant's favour but ratiier the other way.
1I111e attcîu<1Inug plîyseiau wuus in C'ourt, having heen sub-

p 1icd presulme, by ove or hoth, of the parties. There
fcuue o hoe a citrious relictance abouit calling him. Plain-

tîff's, (olinsel evidentîy ' xcce vdMondant to raîl him,
butl Mhen defendant's (counlclosed his case without doing
so, plainiff asked Icave to put the doctor ini the box. 1 ai-
iowed hlmi to do so, expecting that hie would give material aid
in the (lisposition o[ thie case, as he was one of the subscrib-
ing Nvitneses andl hadl mnade the affidavit of execution.

But bis evidence was extrernely disappointing ami un-
f3afisfactory. It ils in effect as follows: " She sufTered from,
heart disease, Bright's disease ani dropsy in consequence of
these. Morphia and strychnine ùdminisfered as heart stimu-
lants. She said she was going to leave money for missions
in norfh-west and one or two beds in the hospital." (1 shahl
revert to this statement hereafter) "I1 don't remember saying
fo 'Miss Stephens that the wîll was not worth the paper it was
written on. 1 would not likely make snch a statement.>
(Miss Stephens was not called.) "lier xnemory was net
very good. I can'f recollect whether the will was read over
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to lier or nlot. 1 bail no idea what was in ît. ler mental
conditioîî was about the same as ever sixice she had a stfroke
about a year before."* (According tou rs Wilson the1 row
was .3 years before she dlied). "If ber busban>l would bring
ber a paper to sign, 1 think site would sigun it. I did flot 1war
the will rcad. l. max v ave beeti read tç0 lieri 1wfrr I 1î
in." Cross-exaxnined: " Site had lucidinral li h
was quite briglit. 1 mnade affidavit of exetuiwoi oni Ikhd
January, 1911. She kncw me wltenl I eante in. lHur mielita'l
condition was iînpaired fromnf strok it >ar 01-.one'
times she was briglît. 1 woul wIt sa[Y 11velf ao lioýr
mental condition. I would not Pintraid1i iflicI, us,
(Matilda Glass, examined on comniissin.)lc-xnne
" Nor Miss Grant" (witness called byý plaint iffi)

A medical mnan who avouches a will 1,.N mgnig as a
witnes ouglit to be prepared to, state that, thc peron >r-
porting to make the will ltad suficient mental c:jaaeiiy for-
the purpose. Sec remarks on titis sub)jeet itn ussa
antee CJo. v. Fryjogel, 1914, 26 0. W. IP. 33o.Thydnt
appear ini the report iii 0. W. N.

The doetor speaks of ber avowed intention to leaveI iunoney
for missions and beds in hospitai. Sibe told bercou, n
Mary A. Grant, on the day the will was ma1:de, and( affer t lle
doctor and the nurse camte out, f lia she liad left quitd. ia sumv
of ber money to missions.

Andi Miss Glass saivs (p. 5, que.stionus 291! and :W). ilit
prior f0 fthc aetuiignin of flic, doumenti a emr]w
made between ltisbamtd aiid wifr abIout leavin mn mon -
bo a public institution in St. ('aflarinews an1d abou som
money for furnstimtg a wiîtdow ii) 1 (lic i uroii. She ails say"s:,
(P. 15 question 128): 128. ', Q. Pid if pîa to, le (If 1m4re
or less passve obeience t0 ariy expressiion of bis (11w 111]ý
band'ls) will to lber as to witat sit1w th toý do) andl %wbt iitut
to do? A. Yes."

1 flndl tlîcrofore, aint fl wiIl antd deciare, thaf Ilite 'iliîd
Isabella P). Allati diedifisae

Plaintifr will bave, ani inijuniction asZ praye 11td 9, , e
agaiinsf defendaxit, o-f coreas executor oîtlv. i.e>. ouf of
estate of Wxn. B. Allait.

Thirty days' stay.
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of aseertaining if it were possible for hier to borrow money
upon bier position under the will, shc consulted a Iawyer in
San Franeisco. Not baving been successful, and having, as
she says, becorne aware that defendant, Taugher, had been
admitted to practice at the Bar of Ontario, and, therefore,
familiar with the laws of that province, and understanding,
as she also says, that members of the Ontario Bar had the
reputation of being of high standing and trustworthy, she
songht and obtained an interview with hlm in December,
1911. Uer financial condition at that time was bad: she
says it couid not well have been worse;, she wvas without
means, exeept such as she derivedl f rom hier personal earnings
at office work; and she was in a poor state of health, and in
fear of having, ini nursingo lier husband through a long iii-
ncss preccding bis death, contraeted tuberculosis. 11cr inter-
view with defendant, Taugher, was fo 'r the purpose of raising
or procuring money on bier prospects under bier father-in-
law's will, as well as to consuit hinii on the advisability of
consenting to the estate contributing to the funeral expenses
of Mrs. MaeMahon. Tanigler says that any reference to the
payment of the funeral expenses was onl ' incidentai and
that it was not a subjeet of advice. Wbhatever may have been
the objeet of lier seeking ont and consulting witbh Taugber,
hie toll bier bie would first have to sec a copy of the will under
wbieh suc ùlaimed, as well as that of Mrs. MacMahon, the
testator's wi(1ow. UTer statement is, and 1 accept it, that
Tauglier asked ber if she wonld not care to get soe in oney
presently froin the estate, and not wait for " dcad mcn's
shoes," as hie put it. She fell in witb the suggestion. and
told hlm the v'alue of lier father-in-law's estate, and tbat she
liad ahsolutely no money.

About the beginning of February, Taugher reeeived tbe
documents fromn Toronto, and negotiations were entered into
betwecn them with the object of bis seeking, on ber bebalf,
to effect a settiement, compromise or agreement by wbich she
would receive some immediate henefit from the estate. and
providing for bis remuneration for bis services. The inatter
was diseusscd by tbemn at bis office, and a draft agreement
was prepared, by the terms of whieh lie was to have received
one-haif of any sumn or amount agreed to bie paid te bier for
lier interest in the estate.

A copy of this draft agreement was given to plaintiff with
the request by bim, as ahe says, that she sbew it to lier
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fricnds; Taugher sa *vs lie added " preferably to an attornev;"
this the plaintiff does not deny. The draft was partly, at
least, prepared in plaintiff's presence.

llaving kept it in hier possession for about ten da.ys,,
during which time she did speak of it to hier friends, but did
not consnit an attorne. ; shie retturned it to TauLglier and took
exception to his receiving fifty per cent., if D'Arcy Hugli
MacMahon should die before thc contemplated settiement was
complete1. H-e a<lmitted tbat that aiotint of reinuneration
was excessive, if li'Arcy Hlugli MacMahon should die within
a short tinie, and the draft agreement w-as tlhen amended by
providing that ' in the event that said D'Arcy llugh Mac-
Mahon die before any compromnise or settiement of the afore-
said matters bie consummated, then, and in that event, the
said Stella MacMahon agrees to assign, transfer, set over
unto the said J. L Taugluer one-fourth (twcnty-five pcr
cent. (25%») of the whole amonnt of lier intcrest in and of
ail the money that she shail become entitled to b ' or inder
the will of ilonourable llugh MacMahon, dleneasedl." Thus
amended, the agreement dated 16th March, 1912, wag ce-
cuted. At the saine time Taughcr ohtained from lier a power
of attorney, by which hie was given the very widest powers of
entering into an agreement or compromise with D'Arcy Hlugli
MacMahon, in relation to her interest in the estate, and of
sellin, assigning, disposing of, ete., her interest, present and
contingent, therein.

Taugher entered into correspondence with Mr. Smellie,
bis representative in Toronto, with the objeet of opening up
negotiations with D'Arey Hlugli MacMahon, and Mr. Smellip
got into communication with Mr. Rose, who had acted as
solicitor in other matters for MacMaon-thc latter boing
then absent from the rountry. From the vervy, flrst, Mr. Rose
disapproved of any proposai ten<ling to a compromise of, or
interference with the provisions of the wil, in so far as they
re]ated to his client, and hie s0 exprcssed himself to Mr.
Smnellie. This was comxnunicated to Taugher and by him to
plaintiff.

Taugber's next suggestion was that he or his represen-
tative get into communication directly wîth Mr. D'Arey Hugb
MacMahon; with that end in view, they obtained bis foreign
address. Little, if anything was done in the matter from,
October, 1912, until May, 1913, when plaintiff called at
Taugher's office for some papers of bers. The proposed
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attorney at arni's length, the general prineiple there goveriiing
this class of cases and forming the basis of the rule being,
that if a confidence is reposed and that confidence is abused
and the othcr party sulfers an injury thereby, the Court will
grant relief. But while these witnesses in general terms
agree upon this view of the Iaw as if exisfs in their State,
they in effeet also agree that the strict duty, required of the

... attorney when flie relationship of attorney and client
has been establisbed does not arise iii the inaking of a eontrac't
by which the relationship is originally creatcd and the at-
torney's compensation is fixed. This is supportcd by the
decisions of the California Courts, to which reference is
made in the depositions of these witnesses. In ('ooley v.
Miller &~ Lux, 156 Cal. llep. 510, which may fairly be taken
to embody the opinions of thcse professional witnesses on
this subjeet, flic hcadnote contains this:

" The relation of attorney and client is confidential. in
cliaracter, and any contract entered info between them while
that relation continues, whercby flic attorney obtains an ad-
vantage from the client, is presumed to have heen made by
the client under flic undue influence of flic attorney. The
presumpfion does nof apply fo a transaction in whici flie
attorney openly assumes a hostile attitude to his client nor
to a contract by whici fthe relation is originally creafed and
the compensation of the attorney. flxcd."

Unless lunfthe cxccpted instances thus given the burden
is fhrown upon flic attorney of satisfying flic Court that the
dealings lictween hlm, and his client have been conducted
witli that degree of straightforwardness, candor, and good
faifli whieh tlie rclationship, of attorney and client involves.
As put by Mr. Henlcy, one of fliese witnesses, affer fliaf re-
lationship lias been establislied, the burden of proof shifts,
and before a lawyer eau recover lie must prove fliat every-
thing was fair and above board.

Rlad flic relationship, of attorney and client been esfab-
lihed betwcen these parties before the rnaking of flic con-
tract now in issue? And if so, did tlie attorney fulfil the
obligations involved lu that relationship?

To properly answer these questions, the sequence of
events lcading up to, tlie agreemnent must be consîdered. The
suggestion to adopt the sehemne afterwards embodied in the
wriften agreement, and which was made whcn flic plaintifl
'went to Tauglier to be advised about paymenf of flic
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funerai expenses and to raise money if possible, was bis, not
bers. Copies of the wvil1 of the Honourable Hugli MacMahon
and of Mrs. MacMahon, bis widow, were procured froin
Toronto so as to enable Tauglier the better to advise plain-
tiff. lie contends that this advice was in respect of the feasi-
bility of dissolving the trust under the wiil and so obtaining
an immediate benefit out of the estate for plaintiff, and lie
takes the position that hie was not asked to advise andl did
not advise on the question of f unerai expenses, but ouily in
respect of the proposed compromises with D'Arcy Hugli
MacMahon; and that anything that liappened in regard to
the question of funerai expenses was oniy, as he puts it, in-
cidentai and did flot establish the re]ationship of attorney
and client between him. and plaintiff; and further, that sucli
relationship was not estabiishcd until the agreement now in
controversy had been made.

Plaintiff on the other hand insists that the proposai
made to bier as to contributing to the funeral expenses was
the very matter on which she bad sought Taugher's profes-
sional adviee and in whieh lie dîd advise bier, and that bie
was fromn the time of the first interview, de facto, bier attor-
ney-that the object of bis writing to Toronto for copies of
the wilis was that hie could advise lier on this very point.

Taugher's contention, moreover, is met by bis own writ-
ten admissions whicli establish fully to my satisfaction, if 1
bad had any doubt of the trutli of plaintiff's evidence-which
I bave iiot-that lie acted from the beginning as hier attorney.
On February 3rd, 1912, after lie had received fromn Toronto
copies of the documents (tbe wilis, etc.) lic wrote plaintiff
expressing surprise, in view of wbat the documents con-
tained, that she should be asked to consent to payment of
the funeral expenses and asking ber to eail upon bim as lie
would ]ike to take up wîthliber a eoinimunication, bie had re-
eeived, in respect to tbis very matter. Not a word of any
other business but that-the very transaction on wbich
plaintiff says lie was advisiiig lier, and not merely sometbing
incidentai to tbe sebeme embodied in tbe agreement.

It is not witbout significance, too, tbat in a letter of
Marcb 2nd, 1912 (tw-o weeks before the agreement was ex-
ecuted), to bis representative in Toronto, wbom lie retained
to negotiate tbe settiement or compromise, be more than
once refers to plaintiff as his client; and in the following sen-
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haid iniiew eio\ o sefore s1e iale -1111 hlm in heI re-hîed,111mpon 111 hlm 1 lr , tL , 1 an1 t ii i ri 1> theo J - a reemnel1t wa
Ioripa r ed 1u111de-r te 11 d-1ri i ii itaiuieeis ý lit à11ii aboe asi av
i tg Ila g il ii 1 be11ýr 1 j ý esi on 11h1 oi iv l voe tin IbMfl lci Ieîr r- s
Wo lier to ae waa ot as bJ the t am-oun li t thia it Tal ie 4r 1hoolsi
r-c-4. in l th 11 (- ,t of 1lYArev)1 ilgl MaMho1 deh l-

f i s t d ,Tih F e i t i r i e u n T ) iln e aos r a g e -lf d i u

liert nulI iu be ii top llir friensi,! asý Ili, are ru e - oJi(

The puisr o! atorneî. giIait l., .-1,! aemt

Wertl t h dt unessu as1oE a, ri :h ut ra sý a folF

n n fores 1o 1nw' Il Il t nsgte ris I lsl a e lo r

plaintia as 1eeuîgsr leiî'îsa tassw 1:I'l;î-
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of the aigreemnt, thaît relation hp ast îu<m the defe'ndant
TIaughevr an obligationi antd duty towtards~ plaint ilf whih he

faib- to pvi ftrin. uid, a, a T onî qin v, the agreennt an-
fiot l ' nfrvvl agai nt plaintifT. Thi i in at irb u w ifh

the' In u to ('îalifornia, ai I nuder-tarol it from the n îhvîn t

îinitt t i t i L iti r t ', 1 t uv l i, t" iti ont u>
lnîrinonN withi the' statv of th l Iau ini tii l'rot ine. v .\ A n,

tiat t nillh a - til , 1-1it rT i 11 "11 r- 1 l1 ver llill;ir rv i
stantv, 1auni flot l"' 1îiph.'id.

tulltrs.~ tiu r iia Ii ig e ITl'iîs rviih·r iir t u nuîî-a-ary to> fu the liNls, thv quo-
itli ini'l )tii i art univ it gt t l a ii'-tu Tr ti l Iu1at- 1r sh i ti.
w lt iilli ilnll-r tht' ait ttt l iq forila, w # 'r1' thr lnle

tra u n1, un , or s.j t - th h ti q of tii 1'roî u t.
N o 'nd i' to be srîvd by guing uint ti al i i inga suh.

myn ilu th n kuîg uf th a Igrvvno-nt, , ept ini s1I far
as th y h lp t" thrw bght "n tii" ant rilt 11 11.rren11

arol thti ntration nuit objvvt uf dvfîi lt Taughvr u iinak-
i ng the agr rwi t. ii it t'len t \iw attr part of li v 1vfher,
1911, ai Mardi ilth, 1912. t1 dat ' of they agr.'un'nt.
sornw corrvapondencet panelt t.t h t'uilu hirn aMolis To~ rrnto

re'pr aalei ia ut th prp d i ttI k on t l' tru ii or set-
lrt i' t ait h fi' \rt : ani frorl te l1attvr dat until .lîne

i ith. '1>1r . i i t - i rri"tntlvît ' 1 1 n î tn îi a ui th 'tri ng
int 1ral., thi Torontu rLprt1tat- f ln ing al o adI intr

\ h if.l il rt it i lgli NIn iiou'a 'olivitur oii th' sub..
jvt t. (hn dhunt' 1 Ith, tii reprt'nh'tt wrotv Tuglwr that
I \r.'t ' hritur In i thut daV " ginllV t lunidil iwn " ani

fu1rth r cnsi ration of th-' propoal thîat huad b1'' N 'n l
t h . Tauighe1r'a intrvat,- I id no tak' tht' forr uf 1 'î 1 aI

a re'plyt that t'tt'r unti .\ugnt ith, ant thtrt'aftr nohl-
îng furthîr happta util ftîh'r ll th. "run .\urst

unil I i'l r ' tho, Tag ,r ai nu d 5ir'ct di a rin h with
anV - rt tht' liartia. f ' t i h' 1 I't n'w I % i plaintif? n

i., 1913 alti tht tIllV I' Iltlîll' q anq acfi'1n un Iii part
Ef ia Tloronîto rtep r na1ltiw I a a ltt- r to 1 1'A r i' ' oli-

t itr nndl antothe'r t, Tlaîugh.tr ou (h tuber il th, 1912, andi
th- ulbtaîiîung uf 1)'\ri ' atltirt'a fruom hie solbritor in lDe-
u'.'mber iind th.' coariîuni.natîng of it to> Tauîgher. From
Auigust 1'2th. tht' nt'gutintona wetr' pra. tirnlli at an cnd:

etITortU in that dirction appear to liai- be'en consaidered
futti.. au nonh au, lhhed, that defenîdant thuîgh lie wt'nt to
Furope aoon after the interiiw betwee'n plaintif? andi hlm
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in Ma 'y, 1913, mnade no effort to get into toueli with l)'Arcy
Hutghi MacMahon.

A deduction casilv made is either that on the refusai in
Junie, 1912, of D'Arcv's solicitor bu further consider a com-
promise Taughcr breated bue inatter as at anl end, or that
hle %Cas con)itent to take no, further active sbep Ili p)lintify s

interest, butjt quietjy sit by and await resits. If D'Arcv'CI sur-
%ivd plaintiff withoub a compromise or sueieithvn

been eflected, his Ioss would bie the value of Iisr(, e l
renidered down to Tlunei, 1912, ani whidh, so fir als Canlt 1-

gthedli(,iv ) the eieîe was not serîins. If, ofl 11we oIther
hiand, plaintiff surNîived( 1)Arcy, he wo11,1l ten aissert Ilis
claimi bi twenty-five per -et. o)f Il estait-anl ainounllt onit
of ail p)roportioni bul Ileris renidered. liad helispl
the, saine ictivitY andearestes in ilet pefr iar f t1w
serîi cvs ( a 1ledo for Ib\ I ag reieni(7t as lie bas exr i 1n
bis effort to) susta4lin tiI agreemeni , it ai i 11 th litrosi tion Ilf

bis dlaiml aiginst Ille plainitiff, hlis srie ol bave enI-
tailled uponit limii inuch( moire labouir ani iuutlii% tinnil (lgd-,

vo(ted( to laniIitifT's initorests, anld hle wolC withi a ret
WemIl lance of S i I ;ceýrit no urg0W1Pl e 1 IP (Iafie f lits ini-
tenitionis l aking thw agrceeneîîb.

Ii questioni of whtheiir itc agennti où i rao
(of itlnlx>ssihlit\ olf prraneiS 91ne wh l"I iew f 111
fi i lndIns oni of lThergroiinds, necd,4 Ilit log (1eai1t wIl. NMt a
lit tle vidvence as (11rC-t4,d Io shew ft Ici trust ilu filvoulr
(of 1 Arc l -,Il MaiuCMNailio (t nid niolt a lia en H-lellv s t
asidei 'or lariedi (alid 111, il Ilhe koldeo eed

Tangler), sud i1 con.Isequencel( tlint Il1w a1ec)ntws wn

winseIali ilicilircd if) thef oiioni,. if il d \viC, ere
nTl4pSsary 1(tuLonhtes iness tiotsleetw agrie ai;
t4e thev lharater Co! île4 iîpsuiv tha reder a rail-
t ract % oidi>) li thlis, agLreemen(iit r, ld null e C CIfl
attac4k vd ol that ground a)4Jo1nciv

A fuirtlier 4onnionTifiii rised- v1 lIv this Clifenidit i o n 1Ihev
righit of tlic plaiult ifT Ili hav 11w V' qsiuni (if Ilis remnuellfr-
alte i psd o!i I1 I)v actfion aiud llot undelir 1te- prv ) iin ut

Ic Si)lici tgors' A r.1 Tis. il niv , ie-w. cou, l! nu'tlinC 4a-eNn
1e,,ind I e macine pýroidedý Ilv tîint Ad., île pir-

vison o wic-l weoro, nul, iutendedl tii app)lv, i nl,,o flot Api
plY. te- aL set of circuisiýtan(-Ces sncbl asý hav ,tise Ili fle

MACMAHON r. TAUGHER.
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present ease. Moreover, defendant Taugher hav ing by
notiee deieC( the riglit of the plaintiff to reccive any part
of the estate of which the defendant company are the trus-
tees except by payment to be made through him, and having
expressly forbidden lier co-defendants making ariy payment
to, tue plaintiff, and having thus Lied up the assets of the
estate, plaintiff did not excecd lier riglits iii proceeding, by
this action to have the question in dispute determined, and
thus obtain a judicial declaration as to the distribution of
these assets by the trustees ivhose hand had been stayed by
the dlaim made by their co-defendant and by bis prohibition
against their making paymcnt to her.

In view of the intimation given by plaintiff's solicitor to
Tauglier before action, of plaintiff's willingness to give con-
sideration to any reasonable account for any servic-es lie had
rendered for lier, 1 suggested to counsel at tlie close of the
hearing the advisabilty of tlie parties coming to an amicable
arrangement, and judgment bas therefore been withheld to
enable them to confer. Ample time bas been given for that
purpose, but without result, thougi T. have learned from the
solicitors for both parties that an offer had been made by
plaintiff of a sum which, in my view, would have heen much
more than a generous remuneration for any and ail services
performed, so far as these services and their value are re-
vealed in the evidence. But Taugber, as if to sas-, " l'Il
have my bond," prefers to, rely upon the merits of bis case
and his strict legal rights.

Judgmnent will bce ini favour of plaintiff, declaring that
defendant Tauglier is not entitlcd to, twenty-flvc per cent. of
the estate of the late flonourable flugli MacMabon for té
any part thereof, and that as between them, the wbole estate
,belongs to the plaintiff; and that tbe agreement entered into
between plaintiff and him is nuli and void and should lie set
aside. Pefendant Taugher will pay the costs of the action
both of the plaintiff and of bis co-defendants.
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HoN. SIR G. FALCO-NRRIDGE, (.J.K.B. AUoUS'r STH, 1914.

GLAESEJI v. KLEMMEII.

7 0. W. N. 14.

Fraud and Misrepresenta tion-Partnerskip Agreement-Promi8sorI
Notes givesn as SJULre in Partnership-Ubcrrima Fîdes-Rpudia-
tion-DeUiy-Counterclim.

FALCONBRIDGE, C.J.K-.B., disxnissed an action upon a promissory
note given as defendant's share in a prospective partuership, where
defendant was induced to enter such partuership by fraudulent mis-
representations.

Beckman v. Wallace, 2!9 0. L. R. 96, referred to.

Action upon a promissory note for $1,000. ('ounterclaini
for wages and for delivcry up of two other notes made by
defendant.

Trial at Owen Sound.

W. H. Wright, for plaintiffs.

D. Robertson, K.C., for defendant.

HON. SIR GLENHOLME FAL-CONBRIDGE, C.J.K.B.:

Pefendant is 27 years, of age and son-in-law of plaintiff
Leinberger. He is quite inexperienced in business. Hie had
saved some money driving 'bus for nearly 9 years for his
father and for the mon who bonght the fiâther out. In Janu-
ary last he was induced to go into partnership with plaintiffs,
giving three notes of $1,000 eâch as lis capital. One of these
is the note sued on. Ris defence is that he was induced
to, enter into the partnership by certain false and fraudulent
representations of plaintiffs.

My Lord Justice Lindley says (Partnership, 6th ed.,
314)>: "The utmost good faitli is due from every member
of a partnership towards every other member. . .. This
obligation to perfect fairness and good faith îs, moreover,
not confined to persons who actually are partners. Tt ex-
tends to persons negotiating for a partniersipr but between
whom no0 partnership as yet exîsts."

And in1 Beckman v. 'Walla-re. 1913, 29 0. Ti. 'B. 96, it is
held that if there be a fraudulent misrepresentation as; to
any part of that which induces a party to enter into a con-
tract, the party may repudiate the contraci.

1 allow the defendant to aînend his staternent of defenece
by adding theretD the paragraphes 3a, 3b, and 3e, in the.
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notice to amend served 23rd May, and 1 find that defendant
bas provc(1 ail these.

1 a('ccpt also his statement that plaintiffs falsely and
frauduleiit1y representcd that they had reduced their indebt-
ediiess to $200, that they had ini the last 63 months of 1911
and ail 1912 miade a profit of $5,600 and that their profit
on the goods they ianufactured was 50 per cent.

1 consider defendant's illexperience and want of business
(apacity to l)e sufficîent explanation and 'excuse for lii not
having sooner repudiated the contract.

The action will be disrniîssed withi costs. Judgment for de-
feindant on bis counterclaîi with costs, for $22.52 wages
and for delivery Up of the other two notes to defeiîdant, o>r i f
they have endorsed over or otherwise transferred saine, that
plaintiffs be orderd to indernnify defendant therefrom.

Thirty days' stay.

FAICON.'BRIIOE, (XJ.K.B. AUGUST 10TTH, 1914.

PRIER v. PRIER.
7 0. W. N. 22.

('on tra<'t Rond for Malintcnanre o f Pamirets -conveyIance of Ffxrm
ta So#-A etion to En force Bond-Evidec.

FAýCONniUDcE, C'J.B., dismisqed an action to enforce bondsgiveti to enstire the innintenneec and sutpport of defendant's fatherand inother, holding tha~t defanIt on the part of defendant had flotheen proven.

Action origina]ly 1brought bY' the father and mother of
John P>rier to enforce bonds given b *v hîm for their support
and iaîintennce, the defeiîdant being the executor and de-
visce of John Prier, to whomi the original plaintiffs lied con-
veyed their farmn, ini consideration of the bonds, etc. Thîe
action was continued bh*v the executtor of the father and an
alternative claim to set aside the conveyance of the farnm waq
made.

Trial at Sarnia.
J. S. Fraser, K.&. (Wallaehurg), for plaintiff.
F. F. Pardee, X.C. (Sarnia), for defendants.

HON. SIX GLENIIOLME FALCONBRIDGE, .K.
The oid people are hoth dead, and on the great prepon-
derance of testimony, they had nothing to, complain of in
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their lifetime, e.g., many witnesses depose to ofters made to
them to build a house as contemplated by the bonds.

This is no case of failure of consideration. The con-
tract was executed on both sides.

The action will be dismissed, under ail the circumstanees
without costs.

Thirty days' stay.

FÂLCONBRIDOE, C.J.K.B. AuGuST 14TH> 1914.

HIUNT v. EMEPSON.

7 0. W. N. 15.

Principal and Agent-Real Estate Broker-Action for Commision-
promise te pay eom&mission not Pro ven-F tvùIewe--Coste.

FÂLCONBEiDGE, C.J.K.R, held, that a broker claiming a commis-
sion upon the sale of lands must prove net only the procurement of
a purchasr. but a definite promise to pay commission.

Sibbîtt v. Carson, 26 O. 1, R. W8, referred te.

Action by broker for commission on the sale of land.

Trial at London.

G. Lynch-Staunton, K.C., and E. W. Scatcherd, for plain-
tiff.

Sir George Gibbons, K.C., and G. S. Gibbons, for de-
fendant.

FALCONSRID4GE, C.J.K.B. :-There is very littie dispute
about the faets. In any confiiet which cannot be settled by
reference to a writing, the plaintiff would fail to satisfy the
burthen of proof.

In his telegram, defendant declared positively that he
would not take lcss than $100,000 net to hlma and that he
would not pay any commission on that figure, and to order
the payment of a commission to plaintiff would be to place
it in the power of an agent to dietate to his employer at
what price the latter should seil.

Hlere, as in Hubbard v. Gazge (1913), 24 0. W. R. 184,
the transaction was in the form of an option.

In Ton.?mîn v. Millar, 1887, 58 L~. T. N. S., a cas
etrongly relied on by plaintiff, Lord Weston says, p. 97: "eThe
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agent then says ' thin-k 1 ean find yoii a purchaser. Will you
not seli?' To which lie replies: 'I will sel for £10,000, not
a sixpenee less; if von can get that sum, sell; il not, let the
property.' I am n ot prepared to hold tliat an arrangement
üxpressed in these or in equivalent ternis would confer a
general emp]oyrncnt to sel] upon the agent."

This case falls rather within the lines of Sibbitt v. Car-
sýon, 1912, 26 0. L. I. 585: "The mere finding of a pur-
chaser is not enough; there mnust be a contract to pay ; and
the ternis of the contract, including ai] limitations as te
lime, must govern," per Middleton, J., at p. 587, S. C.
affirmed in appeal 1912, 27 O. L. R. 237; and Suth erland v.
Ihinhart, 1912, 5 Sask. L. R?. 343.

1 have, of course, referred also to Durchell v. Gowrie, etc.,
1910, A. C. 614, and McBrayne v. Im-perial Loan Co., 1913,
28 O. L. R. 653.

The plaintiff fails. Defendant might have afforded to bie
a littie generouis. He denies even that hie offered plaintiff
$250 for his expenses. For this and other reasons, in dis-
nlissing the action, 1 make no order as to costs.

Thirty days' stay.

FALcoNBitiDoE, C.J.K.B. AUSUST 19THI, 1914.

TIIOMPSON v. THOMPSON.

7 0. W. N. 23.

Will-A ciion to S~et A&ide--Interîm Ijnin-oonto Continu,
-Inra paeity of '~ttr E'dne Ijnto isle
-Costs.

F'ACONIUDOE (J.K.R., dissolved an interim injunction re-
training defendant from de-aling with nu etqtate, holding the materlal
la support of the motion to continue Insuffielent.

W. J. McLarty, for plaintiff.
John King, K.C., for defendant.

Motion to continule an injunetion order granted by
I3ritton, J., restraining defendants from dealing with the

esaeof Thonmas Thonipson or taking proeeedings under the
ltesprobate.
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HO0N. SIR GLENHOLME FALCONBRIDGE, C.J.K.B.:
The' material filed on behalf of the plaintiff discloses a

very weak case indeed. With the exception of a statement
on hearsay alleged to have been made by' a minister of the

Gospel, who dots not hiniseif make an affidavit, the only real

material is what is contained in thc affidavit of a medical

practitioner, who says lie visited the testator on the 22nd

day of May last-the will having been mnade on the 2Oth of

May. The doctor says:- "I verily believe that the said

Thomas Thompson was not capable of making a will on the

said 22nd day of May-." H1e does not swear that, in his

opinion, thc testator eould not have been capable of making

a will on the 2Oth. In other words, the Court is siskcd to

draw ani inference which thc deponent evidently does not

venture Vo draw.
It is sworn in the affidavits filed by the defendants that

the doctor visited the testator on the 19th, and it is strangd

that this fact is not mentioned in the doctor's affidavit. I t

looks as thougli these omissions were designedly made, but

the affidavits are drawn in a very slovenly fashion. For

example, the plaintiff, Alice Thompson, is made to swear in

lier affidavit that " I arn one of the above-named defendants!"

This motion will stand «ver until the trial, the inj une-

tion being dissolved in the meantime.

Costs of this motion to be costs in the cause to the de-

fendants in any event, vnless the Judge at the trial shall

otherwise order.

FÂLCONBUJDGE, C.J.K.B. AuouST 19TiH, 1914.

RF, NATIONAL AUTTOMOBILE WOODWORKING CO.
LIMITED.

7 C). W. N. 22.

Company-Wndinl-up Order under Dominion FStatute--Conaenf of
Credîtor or Pharcholder-Sectio,, 12 of giofuste.

Motion by the asýsigneec of the eompany for an order for
the winding-up of the eolnpany under the TDominion Statute.

J. F. Boland, for liquidater.

Grayson Smith, for A. J. H. Eckhardt.
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UTpoli fiing the written consent of a creditor or share-
holder to the ainount required by sec. 12 of the Winding-up
Act, let the usual order go; Frederick Curzon ('larkson to be
provisional liquidator. lieference to Master ini Chambers to
appoint permanent liquidator and exercise other usual powers.

FALCONBRIDGE, C.J.K.B. AuoUST 24TII, 1914.

BARKER v. NESBITT.

7 0. W. N. 17.

àçriaud and *lisreprsentation-SaIe of P'lant and Busineaa-Evidence
-Action for Balance of Prîce.

FALCONBkIME, C.J.K.B., gave judgznent for the plaintif! for
$14,000, balance due upon the sale of certain machinery, etc., hold-

ing that the defenee of misrepresentation had flot been proven.

Action to recover $14,00O in the circumstances mentioned
below.

Trial at Belleville.

1. F. Ih'llinuth, K.C., ami T. Walmsley, for plaintiff.
E. (I. P>orter, K.U., and W. Carncw, for defendants.

IfON. SIR (41,ENIIOLME FAUCONBRIDGE, C.J.K.B.:
TUhe plainfift is n manufacturer, carryîiig on a foundry
ani stove busiucss iii thec towm of Pieton. The defendants
are business mnen residing in the village of Brighiton, in the
cointfy of Northumberland. By memiorandum of agree-
ment, bearing date 5th May, 1913, plaintiff sold to de-
fendtants, and défendants purelhased, ail the machinery
or appliances used or owncd by the plaintiff for the
sum of $15,000, payable $1,000 cash on or before
l5th May, 1913, and the balance on the removal or taking
over of the said machinery. The plaintiff also sold to, the
defendants, and the defendants purchased, for a company te
bc fornied, the goodwill, trade marks, patents, etc., for
$1,OOO, to be paid for ini or with $10,000 stock in the com-
pany, to be formed under the Ontario Companies Act, with a
provision for defendants redeeming sucli $10,000 stock at par
if dcsired within three years by plaintiff. The said plaintif! was
to give assistance towards the planning of the building to be
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ereeted, etc., and assist the general manager in thé operarion.
of the company for a period of at least six months. Thece
were other stipulations in the agreement, oneC of Nvhich wvas
that the plaintiff covenanted that he would îiot, directly or iii-
directly, either by biniseif or in partnership, etc., engage in
any business siinilar to the oneC 10w carried on by him for a
period of ten years. The defendants were to form the new
company at once ami have suitable buildings erected in
Brigliton, and proceed to reniove the machinery, plant, etc.,
not later than the llrst day of Deceinber. Defendants paid
the sum of $1,000 to the plaintiff, but refused to, pay the
balance of $14,000; hence this action.

By their statemient of defence and counterclaim, the de-
fendants plead that the plaintiff having a special knowledge
of the business of foundryman and stove manufacturer, en-
tered into negotiations with the defendants, who liad no per-

sonal knowledge of the business, and lie, knowing that the
defendants would have to rely entirely, on bis representations,
undertook and represented to the defendants that the busi-
ness lie was offering to scîl had for a number of years before
been actually earning a profit of 50 per cent. gross, ani 3,3ýAj
per cent. net on the output annually; and the defendants de-
siring to establish a paying industry to boom (sic) the vil-
lage of Brighiton, as well as for their own profit, and relving
on the llaintiff's represeiitations, paid the $1,000 mentioned;
that they afterwards learncd that the said representations
were not truc, but were grossly exaggeratcd, and thev wrote
a letter to plaintiff requesting huit to verify bis said repre-
sentations, to wlîieh thcv reeeîvcd no reply (this is the letter
of ?9th November, 1913, bereinafter referred to) ; but the
plaintiff, on the contrary, conmcncd this action; and the
defeildants claimed ly wa ' of relief thiat the agreement, by
reason of the false representations made b * plaintiff as afore-
said, was a fraud upon the defendants, and should be dle-
clared to be nuil and voici, etc., and, hy way of eounterelaixn,
they asked repayment of the said $1,600 and damages, etc.
The reply to this plcading was delivered on the 21.-t da-Y of
February, 1914.

On the 9th day of Aprîl, 1914, the defendants' solicitor
servedl a notice on plaintiff's solicitor that application would
'be made at the bearing for ]cave to amend the statement of
defence as follows:
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" By, adding, after fthe word 'annual]y' in tlie twenty-
third line of flc third paragrapli thereof, tlie following
words: 'and that the annual output was fifteen hundred or
more stoves of various patterns, selling at various prices
ranging from $5 to $38, and that the total sales and grossi
pro)ceds for the ycar 1912 was upwards of $32,000; that the
net profits thereon was thirty-fhree and one-third per cent.,and that tlic plaintif! hiad becn draw ing from sucli profits ftie
suai of about $4,000 a year for living expenses, leavinig the
balance of profits as shewn ini the said business, that the busi-
ness was one well established and had a large and growing
trade and at a point sucli as thec town of Brighton would
niake a good returu for mionéy invested, as fthe plaintiff
alleged lie could shew by bis cost of production, and fliat the
plainti »ff had in the said business been giving eml)loym-ent to
about twenty-flve bandls aIl the ilear round,' and by adding,
after the word 'profits,' ii flic fhirtieth line of said para-
graph three, the following words, 'extent and volume of
business, withdrawal of profits and 'employment of labor.'

In accordance with my usual practice, I dlirected the
notice of motion fo bie fllcd, initimating that, no doulit, I
would allow an amndment, if flic evidence and the rnerits of
the case seemed to jusfify if.

T[hle only wri tten represenfation made by plaintiff is con-
tained in the following letter:

«Picton, Ont., April llth, 1913.
"S. D. Ross, Esq.,

IlBrighiton.
"Dear Sir:-

--- " This business is one well establislied and lias a
large and growing frade and, with more capital, could easily
be very mucli increased, and at a point sucli as your fow-n,
wifh more than one railway, would make a good return for
xnoney invested, as I can shew by my cost of production.

"We have been giving employment to, about 2.5 hands
the year around. Any furfher information vou may desire
will be pleased fo give if.

ceYours truly,
IlD. J. Barker & Co."

It is but faintly contended that this letter contains anysubstantîal nsrepresentafion. The business did increase
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slightly froni 1910 to 1911 and £rom 1911 to 1912, and
4cabout 25 hands " is not a gross misrepresentation.

Then, as to the alleged verbal misrepresentations, it is a
inatter of comment that up to the middle of February appar-
ently. the only instruction given to defendants' solicitor was
as to the statement set out in the defence, iLe., as to the
profits, net and gross. When this is real in connection witl
the alleged statement of a business shewing sales or gro'.s
proceeds of $32,000, thc resuit is that this presumably sane
plaintif! selîs a business worth net $10,000 or $11,000 a year
for $15,000, or, if we add the $10,000 stock, for $25,000-
a reducijo ad absurdum.

As counsel said in argument, there was a lamentable con-
fict of testimony. The phrase is well chosen in view of the
fact that parties and their witnesses ail seemed to bo highly
respectable people, and 1 have no remarks to make as to thei r
respective demeanour in the witness-box.

Only four out of the six defendants were called.
Bullock and Russell did not give evidence, and, therefore,

I arn told notbing about any, representations whieh may have
been made to them to induce them to enter into the contraet.
And I think it is a subject of comment as to the whole case
that they were not called for the defence.

It is a very remarkable thing that while Drewry says he
heard before or about lst July that tbings were flot as repre-
sented and told plaintiff so, and Rloss says hie heard of mis-
representation " in early faîl," yet they went on with their
preparations for building in Brighton for the company wbich
had been ineorporated on 2Oth May. Mr. Austin, an arehi-
teet, was in Brighton on the last Saturday in August in con-
nection with plans and specifications for the building. Hie
saw sorte of the directors of the company and Brandenhurg
(plaintiff's agent) was there. Hie advertised for tenders
whîch were opened about the middle of September. Theyý
decided then -not to build at that time. Defendant Nesbitt
said the price of brick was too high and made the announce-
ment: " Gentlemen, building will not go on under present
conditions." There is not a syllable of direct protest or coni-
plaint to the plaintiff until the writing of the letter of the
29th November, 1913, two days before the paymient of the
balance was due.

The defendants difFer in their evidence as hetween and
axnong themselves. There are two discrepancies in Ross's
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evidence, as compared with liîs exainination for discovery.
He said hie thonghit of it as a mnistake in lis evidence im-
mediatelv after the examination, but did flot take stops te
correct Àt. He was a very important witness for the defence.
He admits ho toli Fred (»ory, in thc autumn, that hie thought
bis co-defendant, Nesbitt, was trying to "queer" the busi-
ness and to tell Barker to go on and1 sue, and hie would give
evidence for hini whcn the tinie came. True, hie says this
was before hie acquired knowledge of the falsity of the alleged
representations.

The agreemoent itself does not favouir defendants' conten-
tion. It is not for the barc ptirchase of a eontinuing busi-
ness. lt is (1) a purchase of speeifie machinery, appliances,
etc., for $15,000; (2) a purchase of good-will, trade-marks,
patents, etc., for $10,000, to bie paid for in or with $10,000
stock in the coînpany to, be formed, with the other provisions
as set ont above. Thero is no undertaking or covenant as to,
volume of business or profit or any matter now complained
of.

The dofendants knew that plaintif! kept no books.
The defendants fail to, satisfy the onus of proof. Credit-

ing ail parties wîth a reasonable desire to, tell the truth, the
plaintif! has a botter reason for rcmenibering exactly what
took place than have the defendants iii this: that ho waQ
vita]ly interestod in the bargain which hc was making, ln-
volving the sale of his wholo business enterprise, he appar-
ently lad faith in it to the extent of taking $10,000 stock.
The primary object of the defondants was not to make money
for theniselves (aithough thoy probably would not have
scorned that element), but to, secure an industry for the toiwn
of Brighton, iii the language of the statement of defonce. to,
"lboom" it, and their personal interest was, therefore, conti-
paratively indirect and remote. They were acting for and
with the board of trade of the town, and they; wanted married
mon in tbe employmenit of the eoncern, so as to increase the
nuniber of householders in B3righton.

The plaintif! will bave judgment for $14,000, with in-
terest from the lst (lay of December, and allotment: and de-
livory of $10,000 ful]y paid-up shares o! the conipany and

The counterclaim will bo dismissed, witl costs. Loave
to amend the statemnent o! defence is refused.

Thirty daye' stay.
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HoN. MR. JUSTICE BRITTON. AuGUST 3lsT, 1914.

ANGELSCIIICK v. ROM ET AL.

7 0. W. N. 42.

Landlord and Tenant-CZaim for Forfaiture of Uease-Furrende-
Poaeuon-Beturn of Deposit-Dedtiction of Rent-Evidence--
<Joats.

BarrTON, J., dismissed an action for cancellation of a certain
lease for non-payment of rent, holding that the plaintiff bad accepted
a surrender of the lease and re-entered into possession.

Action for a declaration tliat a certain ]case of preinises
for occupation and use as a inoving picture theatre and the
terni thereby created, weric forfcited and for possession and
mesne profits. Tricd at Toronto withotut a jury.

MeGregor Young, K.C., and L. D)avis, for plaintiff.
M. Wilkins, for defendants.

HON. MR. JUSTICE BRITTON :-The plaintiff is the owner
of the premises in question, and on the 14th May, 1913,
leased them to Wm. Weintrope, Morris Speigal and Joseph
Green for 5 years from that date at a rentai of $3,300 a year,
$275 a month, payable monthly, on the l4th day of each
Month. The premises were oceupied ami used as a xnoving
picture theatre. There is a proviso in the lease that the busi-
nessof a moving picture show shall be carried on their con-
tinuously, except when discontinuedl for repairs The lease
contains the usual proviso for re-entry on non-payment of
rent or non-performance of covenants. On the 1Oth day of
June, Weintrope, Speigal and Green, with the consent of the
plaintfi', assigned this lease to the defendants, Rom an<1
Burnstein.

On the 24th July the defendants Samuel Gang and
Samuel Cohen agreed with Rom and Burnstein to purchase
the lease aud ail the interest of the latter two in the moving
picture f heatre. This was to the knowledge and with the
consent of the plaintiff. The lease contained further pro-
visions i11 regard to changes and repairs not necessary io refer
to more particularly, because of what happened. fi is shewn
by the lease that the lessor, in addition to the rent reerve

vOt. 26 o.w.a. xo. 14-52
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of $271 a iwoh, got $0"as a consideration for the gralit-
ing of thi- lease."

1,Iy the terniisýo tbf Jiceae thec plaitif! rqure asz a
pesit, aind tliere wadi-positedl witI !lim, the s;uIl to! $1 ,illlli
as a g"nrai for the layrneit o! the Mei, and it ma, Io

vided if tht'. rent1 b' niot pid. aid if. for thlat ro.i-oIîî, the
h'ser Neri~'til bis rî-ht to rt'--eniter, lit' >hall ]tw elltiledlte

retin th1 :0î si, uîaeldnae for. thu, failuir', of fln'

lststo uarry olit t:he terni, o!fht Ileae Il ýoas 111>f Pr-
%ideid thit if 1111- teris of tht' lt'iise sh(oIld iîot be ý'io1atedj
tile hs o woultl rttrmi t t Ie~ e tlle saiid $100at lihv

ead1( (of 1iw terni, arîdj if' fie. lese o dtsircî th î'ult retain
tht'. hast :; liItolih' re-lit payale. ulthe heaI-e, hy may tif

ru-pIvîn1ît (o! the' $1 1bqII eosýit&d. if fie saine shah! nutt bo
preit>tlII fiorfeitud. 1Gaig and Cohen wen inltu PoesacasionI

w-ithlî ie plaintitr" ai~h<g'it-]i plaitiiiff's .'Qgii, of
then as4 the iiiteîîiiîîgi pourchaser, fruîîî Ionl arnd Burnatestin.

The relit was payable inothhy inIiadvanee,- 'tle nmonth'S
lent hihfoil duce on l4tli Septe'nxbur %%as flot. paid lii fi!1
on thlt dalte buit, on1 thie 2sthSuienber, Cang, loy lus
chcqut' for $?5'1. itl hahan"' ini ful]. yî refit then te

l4t t'ter If tie renit whieh1 fuhh due (>11 li h Outobcor
hiad htt'i aid, ît vonlae pafid the( renit te 1 Ptli venhr
On Ih~l tpeîh' tho iliolithî's relit, fiue on1 1 4th hild lixt

to paiy, bt Ilce a1ise looked, als lie hald a right te dIo. te Roti
anti Blarîil-tin, ( ni tfi 1M t Il t'Iinber plaint ii! bor-

rewi-i front Pont $27' -I Thefri, mas ii)irvne gt'met t ha t
tiSA suxu 'dionit ble paidl by aplYiiig it uloti the rent,

b, 1 tinlk. aI fai r iIlferent'c is ;wmar ra ItIed thtat the
plaJitif!l iii horrowing, ait that iimne. flio lrcise ailnut
or euef nîontlh's relit hatin lu mmd tht', seenlriIlg litIi at
wayv the renit dule ofi Ilhe 1i t Spen . Tliere wm"aa

a gon del c rf ) T ntraietio.fo ry e \ide a4ý1 ýt1s t o t 11e pao 1vnien11t cf
iriterost upon this loani and als te e'xtentsion1 Of t1111 bY Rom!1
te) thte plaintif! for paymient bout lin view o! fihe faut thlit
Ganilg aifi(terars paid te polintif! the rent dule on l Sep-

tiber, anid that plaintif! hins net yet paid fihe Ioan, flhc eon11
tradlicieni is net of conisequen1ce ex(eept as te the credfibility
of those wittnesse;s who testified ulpon tht', imaportant questioni
of thev givingz up of possession boy Gang and Cohien to the
pInintiff on theç '27th Octoher.
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Duiring September, perhaps before; business was going
bad with, Gang and Cohen, they went into negotiation wîth
one Steinhiudt to sel 1 to him. It was important to Rom and
Burnstein and to Gang and Cohen that the place should be
kept open, and it was even more important to, the plaintif?.
Gang and Cohen told plaintif?, that they could not go on;
that thiey had lost ail their money; that going on wvas out
of thie quiestion. Tliat being the case and no purchaser avail-
aille, Gang ami Cohen came to a settiement with li pli)tn-
tifr. The ne(go)tiattioni as to tenus Nvas at plaîntitr'.i house
on thle 2Gth 0(oober, and it was completed on Monlday*, thie
27thi Octobur. On the 27th October Gang and Coheon hianded
over possinto the plaintiff, ani the plaintifr aceepted
posseIssion, c'ontinlud tlie business a:nd got aiL lle calsh re-
oeipts paidi ait flic door. I find thiat Gang 11nd Cohlen were
thiere, in amil out, f rom the 27th Oc'toher for a im1e. bu1t at

Plintiff's, rcquest and with the-- object of xnalking the busýines
appeaýïr to anY probable purchiaser, ai more prosperous butsi-

ness tha it leally was.
Affer flo. sefflement was arrived at, if was fli inltenIt(In

of thie pairtius to, have il bvdne y rcitor other wiig
For that puirpose Gangii ami Cohlen aind tlle plaintif? wvent at
first to a Mr. Johonston, a solicitor namiied b)y Cohien. Mr'.
-Johnsýtgln declilned [o act sýo Coheni sayvs. They vtIlin wvent
to die office of plIaiuîtiff's solicitor. Mr. Davis a not, In blit a
student or clcrk of Mr. Daiiýs startedl te write a re(,fipt or
other dlocument. Beforeit was filniahled Mr. I)ais camell In

andf he advsdthe plinitifr ilot to Signl any papers in Ithe
matter. No papeùr was signed, buit theg importanit thlîigw
thlat pos-;,sesson WasU glil to Ille plaintif? andiacptdb
hlmii and p)ossession was Ilot restoreti to Gaing1 and Collet or
eithier of thymii

TeplaintiiTf? ten rcedt by thlisatinwih m
eommnenced bY writ isiueti on fi he 3Oth Outoher and labrouig it

aant1th fouir, %iz,:; Rom, Buriistein,. Coheni ani Gng
Th'le sit4,tem(nt of cimi aleestat thei detendaiits arc

in wrrongfurl p)oseýs(sio of thle pro1TinSce. ani thlat tley hlave
rfsti f givý Ipll) esio to the( plainitiff ailthoughýl ri

peatedly ~ b reuse i l te plaintif? so to do, 'lhel plintif?1
asks for a delr tinht the le'ase anTli tenui therebv cett
are forfciteti ant iItt thep plaintif? is enititleti te possession1
andi for po.ssesion andi for nis profits f rom Ille 14t1i (X'te-
ber, 1913.

191-il
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Cohen and Gang put in no defence.
iRom and Burnstein set up the proviso in the lease respect-

ing the deposit of $1,000 and the actual deposit of that sum,
and further, that the note representing the $275 was ten-
dered in paymcnt of rent due on the l4th October, and state
that the plaintif! was not willing to aecept the same, and so
these defendants claim that there was no default in payment
of rent. Although the facts ini regard to the deposit of the
$1,000 are pleaded, no return thereof-and indeed, nothing
was asked in that respect beyond a dismissal of the action.
Since the trial, counsel for defendants Rom and Buriustein
ask for an amendment of their statement of defence and
counterclaim, hv claiming f rom the plaintiff the sum of
$1,000 depositcd under the circumstances mentioned.

For the purpose of having the whole matter as between
Rom and Burnstein and the plaintif! disposed of in this
action, the amendment should be allowed.

M~y findings are:
1. That what took place betwcen the plaintif!, and Gang

and Cohen, amounts to a surrender by operation of law of
the lease in question.

2. That at the time of the issue of the writ herein, the
plaintif! was already in possession of the premises.

3. The plaintif! (lid not give any notice to, the defendants
Rom and Burnstein, or cither, of his intention to exercise his,
right of re-entry, nor did he re-enter in any hostile way as
agaînat Giang and Cohen, but the re-entry was by agreement
with Gang and Cohen-the said Gang and Cohen being i
possession under Rom and Burnstein with the consent of the
plaintif!.

4. There was no arrangement in terms made between,
Gang and Cohen and the plaintif!, for the payment or return
of the $1,000 to any onie.

If 1 arn right in holding that there was a surrendr by
operation of law, then the deposit which was held by way
of security should be given up by the plaintif! as no reut
would become payable after that which became due on the
l4th day o! Octoher. The payment hack should be to the
defendants Rom and Btornstein.

The original lessees assigned ail their interest to, Rom and
Burnstein, and Gang and Cohen made no daRim.

There will be judgment in favour of Rom and Burnstein
dismissing the plaintiff's action as against them, with costs,

[VOL. 26
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and for those defendanis on their counterclaim for $725,'
being the suin of $,000 less rent due 141h October, $275, and
also for nioney lent, $275 withi interest at 5 per cent. f rom
October l4th, 1913.

The plaintiff did niot offer aniv reason why the $275 should
not be repaid.

Judgmnent will be with the costs of Rom and Burnstein
payable by plaintiff.

Thirty days' stay.

MIt. HOLMESTED. AUGUST 3lST, 1914.

ROBINSON v. PERRIN.

7 0. W. N. 43.

Appea rance-Afida rit ewitk - Specially Endorsed Writ-Officer of
Compaty-Personal Knonledge Non-essential Jaformation and
Belief u2en-r8-ooiao Ameadment of Writ of
.Summon8.

IIoLMESTEW, K.C., held, that where a defendant in a corporation
and the affidavit disclos~ing a defence in made by an oficer thereof
it is flot probable or necessary that the deponent should be able to
speak f rom personal knowledge of ail the matters contained in the
affldavît, and in such a case fact8 based on information and bellef
can be deposed to.

Motioni for a judgment on a specially indorsed writ.
The defendaiit was a limitod company, the affidavit filed with
the appearance was made by the secretary-treasurcr of the
company. The action was for goods sold and delivered. The
defence set up was that somé of the goods were not accordfing
to the contraet and that the defendants had as to part of the
ciaini a set-off.

J. T1. Grover, for plaintiff.
Il. H1. D)avis, for defendant.

GEO. S. ITOLMESTED, K.C. :-The deponent lias been
cross-examined, and it appears from, his examination that he
has not much personal knowledge of the facts on which the
alleged defence is, based. Re speaks f rom information re-
ceiveId froni other employees of the defendant conlpany.
Where a limited company is defendant it seems to be obvions
that in very few cases can any officer of the company speak

1914]
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froxu his own knowludge as to the dJetails of Viec vunipany*e
business; and it eau hardiy bie the intention of the Ruiles
that uniless lie can do so, the affidavit is to lie rejectedl as, not
being suilieîint compliance with Ëffie 56. ulies of pracitite
it appears to me ouglit toe bc oii-rucdl reasonably and witii
due regard te the circumstaiicus ri)hw fliey' nayave %
bie appfied, ami one of those uiruimstaniccs is the case 'hr
a lixnited cornpany is a ilefendal;iit. ln sUcli cases it is inot
1 think iîîtended that ail the oflesOf thie conpaxy who,
have au actual kniowledge if tHie fautiinst joint ini the a!.
fidavit. It appear., to lie a ,tifficienit compiiance with thie
Rtule if one of the piniiopal officers oif the company. eveii
thougli lie speaks oniy fromn information and belief. 1 axa
iriclited to tiiink that something will lic founid duie frorn dle-
fendant Io the plaintiff but on the dep)ositions.- of the sce
tary-treasuirer I amn unable to say what thait amounit wiil lie.
1 arn not vailed on te, try the action on this application ; ail
thant I have to lie satisfiedl of, is that sonie dJefinite sura ;g
11dilittedl to lie (lue, or thiat thiere is a bwira 'fide dfneor
soine reasoniahie groiund for bleieving that tiiere is. 'Thle
( roýs-exaîniniation, dueýs not, it aiipars Vo me, shew thiat the0
defendantas have wu dlefence. 1V rather goes to sliewv that
thecy hiave. Th'le city auithorities aithougli they appear toi have
takeni over thie work for which the pieds were suppliiedl have
iniiaiit(ed that theyv will claim an aliatement by reason of
fHie goodas ini question îîot lieing Up to the requireid standiardl.
WVhat thait deducijttioni (if any> ) wvill lie lias noV as yet beeni d.-
terxnincdi, buit I cannot sayý onie evdn blefore mie thiat it
will niot ho inadle, But even if the city authiorities are will-
ing to accept and pay contreet price for good, o! siupericïr
qualify to that stiplated for it do(-, not follow thait the die.
fendants iinuat dIo so. Oni the whoie, 1 think I can ine pr
or(ler except to refuse thev notion without prejud(ie to the
further pr(eu Ifno the( acition. The cost Vo be in the

caus.lTe aiernmnet asked heig aUlowed and srieof
the amiendled writ rnay ho dispensed witli; the cobts o! the
amiendment should hoe paid by plaintifse.
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HION. MIL JUSTicE BRiTToN. AUGUST 3lST, 1914.

LADUC v. TINKESS.

7 0. W. N. 31.

lFraud and MWseprcentaion-Sala of Farm-Material MisrOPre#en-
talion as ta Drainage Ta«res-Evidence-Dmge, Meaeture of-
Compengation for Presant Lo8â Po8sïble Future Grant 4~~
Croira or MttnicipaUtvy - To be A pplied în Redutiton o!
Damages.

BaurroN, J., held, that where a vendor of a f arta had misrePre-
gented the amount of the drainage taxes to be due thereon, and the
purchaser bad relied on sucb representation, the' latter w-as entitled
t0 damages based upon the difference between the value of the farm
charged mith the drainage taxes which it was actually charged, and
its valutpe hnrged with the amç'unt represented by thé vendor.

Action for darnagcn for faine and fraud(uletit inrpr -
taios llgc bhao becii made by the defndutwrchýy

the plaintiff was iiîxduced to purehitse thiedfndu farin

andl ce(rtain httl.Tried at CornWall and Toronto
wi thout a jury.

G. 1. Gogo, for plaîntiff.

D. B. Maclennan, K.C., for defendant.

lION. MR. JUSTICE Bnrr'rox.:-The detfendankiit wa, the
ownefr or thie east haif of lot 11 ]in the int concession

of thei townshiip of Iloxlhorougali, and hie soll it tvith

thie crop, mud ceýrtain nanwdl chattels. to thev plaintiff,
thie price, for Ail hein,- $1,7(m. 'T1e price askedi 1by

dlef(,Ildaiut wan $4,S00, but dulrinig flio eoito eue to

$4.700O, tild the( ba<rginl wag clse lt that >min. 'Ueprice
or seiliuig valuei of te farmi alone az l)1twccu'1 the parties w&i
fixed, at 83,00,tht b eing ruent o11edý iii iede.

The plailntif care that the de(fendýafft falsvIv anld
fraudu ilentl rerceve lo thev plaJiii thlat all thle drainlage
taxe4s thlo pýlaitif wul 1)( obligedl lu payv in is farni wverv

$100 a year, anud were omily for 3; -ýoar> from 1hw date <fr

plailntiff's purchiast. It appears that ti1s lantl Nwas pca

asses4çed for drainagev work andf thereý %ýa, sdý i- iiow a 11i1-1

biivof this land( for $14.5.5-2 a Nycar for 1l 1er for thitt

amnounit and( for a lesser aiounit fo 1 diinlyas
The dlefendant pleadas a ge'neral eia of maiganyý Suc I

represenitation, andf he dlenies that het ai aiiv iiimrade any
rtatenient faine to his knwegor f raudilentl. 11 1, a 1110e
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more difficuit in this case than in the ordinary case to dis-
pose of the issues of fact, for here the negotiations were car-
ried on through interpreters.

The plaintiff speaks only the French language and does
flot understand the English language, whilst the defendant
speaks only the English language and does flot understand the
French.

In rny opinion -a truc interpretation was given to the
plaintiff of what the defendant said, and what the plaintiff
understood and relied upon, and what the defendant repre-
sented, depends upon the evidence of Napoleon Pronix and
Frank Delorme on the one side, and the defendant himself
on the other.

The bargain for this land was not closed or completed
until after the l2th of July, 1913. John Kennedy was de-
fendant's agent to seli and he brouglit the plaintiff and de-
fendant together, but was not present when the last word was
spoken. On the 12th July the plaintiff was taken by Ken-
nedy to sec the property, and negotiations for its purchase
were on, but not closed that day, Napoicon Pronix was pre-
sent when plaintiff and defendant wcre together and Pronix
fixes the tirne as l2th July. Some of the witnesses say that
Pronix was not present at the interview on l2th Ju1y. I arn
satisfied that Pronix' evidence is correct as to the conversa-
tion, even if by any possibiiity he is in error as to the date,
and 1 arn satisflcd that the conversation took place before
negotiations were cornpleted. The plaintiff askcd witness to
ask defendant what drainage taxes he (the defendant) was
paying upon the ]and in question. The witness did ask fihe
question, and the defendant replied $100 a year for 3 years.
The witncss Pronix as interpreter told this to, plaintif!. 1
arn of opinion that this occurred on the l2th July.

The witness Frank Delormne strongiy corroborates Pronix
in deterrnining what defendant intended to give the plaintif!
to understand. The interview spoken of by Delorme took
place on the 26th September. That date was subsequent to
the date of the deed to the plaintiff, but it was prior to the
delivery of the deed, and prior to the delivery of the mort-
gage to the defendant. Delorme is a son-in-Iaw of the plain-
tif!, but lie appeared to be a fair and truthful wit-ness, and.it
is clear Vo me that defendant then represented that the drai n-
age taxes were only $100 a year, and were for only 3 years.
This representation was not true in fact. 1 arn elearly of
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opinion that the defendant knew when lie made the represen-
tation as alleged that this representation 'vas not true. Hie
mnust have known that the drainage taxes were more tharn
$100 a year, and for a longer teri than 3 years. The de-
fendanît had the nieans of knowinig ail about thcse drainage
taxes. Jus land was being assessed under by-laws regularly
passed, and the statement of the defendant being miade as a
statement on which the plaintiff had a right to reiy, and dil
reiy, it mnust bc hield, at ieast, that the defendant made the
statement recklessly, not caring ivhether it 'vas true or f aise.
-and so, fraudulently made.

As to damnages. The proper measure of damages is the
difference betweu the value of the farin at the tîme of the
purchase, taking the farîn charged with the drainage taxes,
and its value if charged only to the extent of $100 a year for
3 years. The plaintiff bought supposing it to be charged for
only $100 a year for 3i ycars. The price paid was $3,500,-
that arnount was fixed between the parties.

Counsel for the defendant contended, that as the land ~s
improved and would year by year increase iii productiveness
by reason of the drainage work, that should be taken inte
consideration iii reduction of damnages. 1 am n ot of that
opinion. The plaintiff had a riglit to the land as it was and
as it would be iu the natural course, ami] charged only to the
extent represente(l b defendant. It appears tixat the pro-
vince of Ontarîo camne to the relief of landowners, ineluding
the owîaer of the~ land în question, and ruade a grant to corn-
pensate îii part. The (loverinent nîay again inake a granlt,
-that need not bce onsidered by nue. The plaintiff couisent
that if such is made by either the province of Ontario or the
rnunicipality, the defendant mîust get the benefit of it.

1 arn assisted ini ascertaining the arnount'of the damnages
by finding the present value of the excess payinents over thc'
$300 for the 3 years, and by fiuding the present value of ail
the drainage taxes existiug at thxe tinie of the purchase and
payable year by year after 3 years. The Vresent value de-
pends upen rate of interest alIowved ini tie eomputation. The
larger the rate the sînailer the present value. The piaintiff's
computation is based upen the rate of 4, 41/2, and 5 per cent..
arriviag at the conclusion that the present value of future
payments is $1,585.73, froni which he is willinig to, deduet
$300, being $100 each year for 3 years, leaving $1,283.73.
The defendant did not object to the correetniess of this cola-
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TUCKER v. TITUS.

SO(N. Sut G. FÀLCONBRIDGE, C.J.K.B. SEPT. lST, 1914.

TUOKER v. TITUS.
TITUS v. TUCKER.

7 0. W. N. 44.

Fgwm4d au.d MfiArepresenia tion-ESchange of Properties--Evidence-
Damaeges-Quantum of.

FÀLONSRIqEC.J.K.B., gave judginent in favour of plaintiff
for 87,000l, in au action for deeiît in the exehange of certain pro-

Thvse twvo actions arose ont of the same transactions ai;
the fortre(r ac(tionl of Tucker v. Titus, 24 0. W. R. 687, which
vai an action for rescission of certain contracts on the
gro)uid that they were induced by the fraud and misrepresen-
tation of the defendant. That action was dismissed without
prejudice to an acýtion for damages for deceit. The new ac-
tion of Tucker v. Titus was brouglit for an injunction re-
strainimg a sale of the land in question under a înortgage.
The action of Titus v. Tucker was to recover possession of
the land; and in that action Tucker counterclaimed for $8,000
damages for det.Tried at Belleville.

I. F. llellmuth, K.C., and A. Abbott, for Titus.
E. (.. Porter, K.C., and F. Hl. White, for Tueker.

110N, SIR GLFNr.OLME. FALCONBRIDGE, C.J.K.E.
Tue(ker is a fariner. Titus is a veterinary surgeon.
Tueker is honiest and stupid. The latter quality predo min-
ates to sýucli an extent that he was.probably as bad awtns
as one is likely to see in the box. Titus is a very alerit aul
,rever man. But 1 have no hesitation in accepting Tucker's
version of the transaction as being in the main truce and in
delpaIrinig that hie lias been made the victim of a go~ n
cruel frand whereby hie traded his good farmi for a poet
in Trenton of less value and in addition gave a niiortgage'( oM
the latter for $6,900.

The false- and frauidulent representations miade Il vT't'il
are set ont in par. 2 of Tuci(ke(r's statement of defenue aluJ
coutiterelaini in t1e suit of Titus v. Tuoker, and th,ýq, 1 findI
te have hepen substantiallY proved to my. entire satisfaction.

The action was tried on the 2:3th June, on, the eve oif thU
long vacation. 1 hiad no more doubt then thian 1 hiave niow of
'what my judgment ought to bie. but 1 )vas puzzle(] to accouat
for the testixnony of the wife and daughiter of Titus, 'whiom 1
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Judgînent in both actionls for Tucker with costs.
Of course interest would not run on the rnortgage, se, in

the final resuit, if Titus diseharges the mortgage, pays Tucker
$100 aiid the costs of both actions, the parties wilI be in their
proper positions.

Thiirty days* stay.

LENNO'ýX, J. SE'EB 1 TII, 191-1.

)LACKElA, ýl BOABI> OF ORSEE F TIlv
ROMAN CAIOLU SVTEI' ATE SCII<)0 1  F011

T1H11 CUITY ()Fl OTTAWA.

7 0. W. N. 37).
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and obtained by the defendants to enable them to make
further searches in the records of the Department, -and,
though strenuously opposed, the injunction was continued.
The adjournment was decidedly an indulgence to the de-
fendants, as, so far as I arn aware, no intimation of the
application was given until the~ evidence for the defence was
welI advanced. The object of the action, the terms and airn
of the injunction, and the conditions necessarily implied up0ll
an adjournment, should without more have been a sufficient
guarantee that the efficiency of the schools would be pre-
served, and the sta tus quo honorably maintained pending the
delay; but, had 1 known then that Mr. Genest contcmplated
what he has since consumniated, namely, the turning ont of
the whole teaching staff, there would have been no adjourn-
ment without such additional guarantees as would have ren-
dered the present disgraceful and disastrous conditions im-
Possible.

Every separate school in Ottawa is closed, 7,000 or 8,000
boys and girls are without the means of obtaining an educa-
tien, and the vicions and perhaps criminal habits which some
of them will inevitably acquire in a life of idleness wiIl
probably neyer be shaken off. The teachers were dîscharged,
if they were discharged at ail, by Mr. Genest. This was
done pursuant to a resolution of the Board, opposed by the
plaintiffs, purporting to delegate to him the entire question
of the discliarge and engagement of teachers. Mr. Genest is
a keen, intelligent gentleman, of excellent address, and in
giving evidence argued the case from his standpoint with
singular ability, but I failed to glean from lis statements
that lie has actually a single teacher immediately available of
the qualifled class, and lie frankly disclosed that one chief
object of his action was to mrate a condition of things which
would compel the Department to consent to the emplovment
of sorne twenty-three Christian Brothers, who are without
professional qualification.

I arn asked to continue the injunction, and the injunc-
tion will be eontinued until 1 have given judginent in the
action, and it will be continued with the addition that, if
the plaintiffs desire it, it will be so amended as in words to
apply to the servants, agents, employees and representatives
of the defendants, as well as to the defendants; and, on the
other hand, I reserve the right; to the defendants to apply
for leave meantirne to dispose of some of the debentures,
shOuld an actual emergency anîse.
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I arn asked, too, to make an interim order directing that
the sehools shall be opened forthwith and that the former
teachers shall be restored to the positions they occupied in
the schools prior to and at the end of the hast half year. It

is argued for the defendants that for me to do this would

be to usurp the functions and duties of the trustees. That,
of course, I cannot do, however deplorable the conditions
are now or however- intolerable they are likely to become dur-

ing the many months-probably years-that must clapse bc-
fore the issues in this action are finally determîned. There

is no use in saying that it is easy, it is a difficuit question to
deal with. It was argued at great length that the remedy

does not arise in the action and that the rules of procedure
bar the way. Ilules of procedure are for the convenience of

litigants and the Court, and the advancement of justice, and
should not be invoked to perpetuate a wrong. If the relief
asked is incidentai to the action, 1 can grant it, if it would
be granted upon substantive motion. But the more im-

portant point is to draw the line correctly between the jurîs-
diction of the Court and the exclusive f unctions of the trus-
tees. If amendments of the pleadings are necessary to meet
the evidence and define the issues as they have developed,
and there is no answer of surprise, the pieadings can be, and
in this instance theyi may be axnended. As to the dividing
line then? In matters rehating to the sehools under their
control, tlie defendants are clothed with wide discretionary
and quasi judicial powers. Assembled at a properly con-

etituted meeting of the Board, regularhy conducted, dealing
with matters within their jurisdiction, and acting in the bona

fide diseharge of their duties and in harmony with the laws

-of the province, the regulations of the Department, and any
existing judgment or order of the Court affecting them, the
conclusions they reacli, whether thouglit to be wise or unwise,
cannot be interfered with by a Court. They are the judges
in sucli a case. The salaries they 'will pay-the engagement
and diseharge of teachers, and the selection or rejection of

duly qualified teachers-from time to tîme as these questions
arise, but nlot in advance--are ahi matters within their juris-
-diction.

But to shut; out judicial action where error or misdoing
exists and a remedy is invoked, there must be the act of the
Board, as a board, and not merely the act of its individual
inembers. In all matters involving discretion or judgment
the whole question must be presented to the Board, shouhd be
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in the second place, satisfies the Court that the circurnstances
uiider whieh the mortgage was given indicate some infraction
of the Statutes relating to preferences. This thie plaintiff
does not attempt to do.

So far as the amount due upon the mortgage is con-
ceriied, the Court will not upon this application take the
account, nor, as I understand the practice, will it restrain
realization by a solvent creditor under his mortgage, except
upon at ail events prima facie proof of invalidity.

I arn therefore unable to continue the injunction.
The defendants, however, contended that the action is

flot maintainable and that 1 should disrniss it because the
plaintiff is an alien enemy, bcing an Austrian and not
naturalized. The plaintiff does not deny that he is a native
of Austria and by his counsel admits that lie is not natural-
ized. The writ was issued on the 27th day of August, 1914,
which was after the date at whidh a state of war existed be-
tween lus Britannie Majesty and the Emperor of Austro-
Hungary, viz., l2th August, 1914.

This raises a most important point, of whieh the Court
is bound to take notice-per Lord Davey in Janson v. Drei-
fontein Consoldated Mines, Limited, 1902, A. C. U~4 at
page 499. The position of an alien enemy has not, except
in a few isolatcd cases, been deait with in the Courts sînce
the Napoleonic and Crirnean wars. The doctrines then
establi 'shed have not in consequence undergone mudli, il any,
modification. But if not altered in substance, the extreme
riglits arising thereout are rarely-according to Lord Lore-
burn in De Jager v. Attorneyj-General of Natal (1907), A.
C. 320-put into actual practice.

An alien enemy is one whose Sovereign is at enrnity with
the Crown of England, and one of his disabilities which has
always been strongly insisted upon is that lie cannot sue ini
a British Court during war. But this rule is always stated
with an exception. In Wells v. Williams, 1 Lord Rlay-
mond's Reports 282, 1 Salkeld 46, Sir George Treby, Chief
Justice of the Cominon IPleas (temp. William III.) said:
4An alien enemy who is here in protection may sue hie

bond or contract?" And lu the oft-quoted case of The Hoop
(1799), 1 -Ch. Rlobinson 196, Sir William Scott laid it down
that even in British Courts by the law of nations, "no man
eau sue therein who is 'a subject of the enerny unless under
particular circumastances, that, pro hc vice, diseharge hira

[VOL. 26
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from the character of an enemy, such as his coming under
a flag of truce, a cartel, a pass or some other act of public
authority that puts him in the King's peace pro hac vice.
But otlierwise lie is totally ex lex."

This exception is recognized in more modern ti 'me by
Sir Alexander Cockburn, L.C.J., in his work on Nationality
(1869), page 150.

"An alien enemy lias no civil riglits in this country,
unless lie is here under a safe conduct or license f rom tlie
Crown. In modern times, however, on declaring war, the
Sovereigu usually, in tlie proclamation of war, qualifies it by
permitting tlie subjects of the enemy resident liere to con-
tinue, so long as they peaceably demean theniselves; and
without doubt such persons are to ho deemed alien friends."

But to tlie enjoyment of tliis privilege important quali-
fications are annexed. One is tliat the alien enemy must
shew himself possessed of what amounts to sucli a license.
.qJposilo v. Bowden (1857), 7 E. & B. 762, 793. And fur-
ther, if the license be a general one, the alien eneniy may
be prevented f romt asserting it. In Sparenburg v. Banna-
tyne (1797), 1 B. & P. 163, at page 170, Eyre, C.J., says:
" I take the triie ground upon which a plea of alien enemy
has been allowed is that a man professing hinseif hostile to
this country and in a state of war with it cannot be heard
if lie sue for tlie benefit and protection of our laws in the
Courts of this country."

The Crown lias by Royal proclamation dated on the
iSth August, 1914, directed:

" That ail persons in Canada of German or Austro-Hun-
garian nationality, 80 long as they quietly pursue their ord-
inary avocations, ho allowed to continue to enjoy the pro-
tection of the law and be accorded the respect and consid-
eration due to peaceful and law-abiding citizens; and that
they ho not arrested, detained or interfered with, unless
there is reasonable ground to be]ieve that they are engaged
in espioniage, or engaging or attempting to engage in acts
of a hostile nature, or are giving or attempting t o give in-
formation. to the enemy, or unless tliey otherwise contra-
vene any law, order in council or proclamation."

In the present; case the Court bas no means of knowing
'whether thiB proclamation, the ternis of whieh are relied
on as givÎng a right; to inaintaÎn this action, covers this par-
tieular plaintiff. He xnay or may not be quietly pursuîng

1914]
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biS orilînry aVoton or lio rlav 1w flir ail thàt is biervO
Ini, oune of t lt cla-~crue hi l oseuîi proisn fer

tgndi.f for iose %tigi boaie rsîe he(reLl' nn uaeli huaIi-
neasý fier -111., l gli ! imt. o r n I i ail lire, ltaI
ti lrea n i auî i lii, thc i. t ci euntlendtcd foir. P tI~e rs lu,
li0., heli itooc uxîdr "1~ > , C u, 1*:L rtle'r Uta 1IIId,ýr
Mille . l a id () f t lit W- 11 r Mesr' 1A , 1914, and Ili

We i retr 0h13l to, v olice l liot i. Il jý Ilid jlýIneuitiheil get
tlie ( 'q l]rt ti niakes11 d i ii i lss 11o èc uplumi, any1 ý presnpto nT1)11kb1 1
fal i, uir oi iilie o f kcîthe ir it > ii t wi namtion ow aii%-i i ar
-A ithI thel Brilt U*ri jWn, and 11 thk 1111v e-ryfii tacîet i ioui

fl 1% iif aT r invi 1 t,1 tIv iror locl im oiy, t Ii ln 1 tort Sii flie

inlitllcd to, >4t up 11 ri )r tg -kt1il v t c [id ld 1î i th i>iieiii irwî u -
devr t111,t w rdi lg o!t 1 l e pri lait a 111oi. S lv 1lid i ai îq ry ' l 1My
proporiy t lene i or he fo ri I 1h tr ial aml ii rny 1i l il ed
for i àî tile ii n. el le o, u b i pl ead Ilîad bu-i leî 1deiî
c-rvd u i bis vae iolIpre-fer 111 Ilev~ tlit questions huith
of fita tei an I%% lu wdtrîiie d l" %%ilin th1we i-e t aî e u for
tril, 4ýl-i-îilI y ais recet EnigIist stithties and prie,îa

Ion bai nol i-l rieaulid tIlis -Ilont r%. Bult lus atten]tlin1 is

d'[0terl 11 vaiedk il oin titi t ilion, ai asý thg- CrimwI bags

d aiho s i l1î i a Nli t eii 1 r eiîg a g edv i a lti -l k i t lii-s e l

(Ia 111 %it r it ik Ill Iov pro-,pur lie day l ii ac ion otil îh il
phlîntiff .Sit 111.- th il ('e irt thjatf il qu eh t ali l11 11r i fl

kprioece lu1 4 t r 1il1 aJI i bie 1 -rii ure lite, consi oi i thati be i s
bero under %%blut amnoujîit Ilu ailins mffiçienlt lu) clialile

Il tl sui. qn iit al (a s uIi4 4 [l1,11jýle ,t tc ae i tin u .
v tec ek rvectît dlIsci. ,ons in fe1li, Eîtgisl lawi p.,rîu1d i

clsn il, lu ri t ir v iori A an expert eoma t1%-ee o li fondo'î

riiaîibJ o! 1'nnee .n Augîttit ni lie, t sel iil,
dtriininmg lt c2cn l' ! l 1 procla-mal- ti am . 11cup1og uf

pii in: nto ilv ii h ll I. isolve, au ihei action, sT wri
3eItîlm1e, .î7ti1t 1 t.1 11av lu p l on nice lu aee(r (jue t u,1,4t. she

11Ilg(Ild U ; or lemî te thon lu proeee afle1tine h

l0. trial ilz geult(rvis.er If nie ftir rucei
£YVe tAk<îD . svii qfý wliebd pýidI bY tbf plaiiitiffti là) Ulic de-

fI.s>dntoi alleir taxaltion.1
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('11RilSTI NA BE AMLE1,~ ALBEAUT NI 1 [i, li IW ELET

7 0. WV. N. 67.

llfwag)od and W .4-Airyl(ni-I.t<pl sum l1 êneysg I*et hv Wq*!#
-qrurEatale -Offer oflà1)fus4..t Co à a

I.ioJ., ln auacio of alinmiv.' graiitoed n lum11; *%in of
12A00À) to th.. polaitniti lu lieu .f period1ivik pIa>'mrllta

A(ction for alinwîan llvmvý lenl.

A. L. Bitzeýr, for plainltf.
E. 1>. ('lonwtl, K.C., for dfnat

Il()""N. . Ji-s'ii- 1, N41N: Tfic partiea ,O ta Iisacio
bave't lîvedl t4ogther as, iii ai vi for about 40l yer

ltil rvocently' thu ' hN v Iis' fir!iy cotne mid liappT
There ma li4I ItiI ha cil een % a a'tullI Ilun for th

pisii lsý t austioný l'lt th liv nan 'A~ fl ar 1«'l qugr kili
9611rz1 I ui I thIve1 in as kn e~er 1 deI l r v,ýrtîîî a vm n mh
Owith main was- A goumd Mwîle tkI huit. Tho p,'vLliaff 1- > er
Wider Ilhaîî ber husband antglii no ubt t11 tIlwor î>r' l

Jc#aIln>y unl ilit ilun
I ain satnfivd that as, Illalter iurliloI i bel l I %ltjl (Ilia

t,Pr ý abou l (onnu Mt- o lIle a iarI-

sud4 inijuirie by Il, h. doefend tit upo n Ibut the Il aiu r~
feired tg,, TIhu ms nl,d of cours , hcasofeptîn
a, bsvs m thv cl, hio .1lîiri i 1ftcdf diî
buil i a eleinentýil Ii-li lnid llg Iher 14:11. uf the lant

Tht difllcully Ihave isthat thi efnll' nafai
suII limttaealnetaardhelatiaslreasi
a. wouiil lîk tl gîveI-, resnaq s for be'r mîl
sualo din l br st-atioli ii îe l'n eadl i

ladi- thait lie deedn' rpot stnicrhyecme
s lum sut ii b btter ifor 011laniIa erds
psynns.o i 4temen1U1t o!f dof.enceýll tIc fiedlltt tufedr4
te) psy'-u 'tî0wtut ~t--h pani x egad

of so-paral li. »Laavmn: 1110 01e uesýtlion of ctt d u
t1iak tb.4 gIfferl 4n%11 esojal on. Asidd m lixn

lb. plainitilf stu tint i Ioe>nd ttdc t*21i
'l'liefdatdis tinit il ls,1lubt iua i.rewp

m-11
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tl 1n l tl, tha a, 'Z rnf~ ut la ii ',' tht iaî d m't

lnuzwy.i in itw~a 1ln i hr 1 1 nn A-j

f r u th n al u u l r ij t rl i n d p u $ 2i i~ i~I i l îI r l

1 t j 1 1 1 11 th .- lfmIan! t na rnt. . Th k' d foindan1 t 1m n t

'lhev il l i juirinî fr t it a î>l ut f fr $,Q.
wît înor1 on 211 <rou ,h~ 2 Itm da u Ilh'111 wer.

1l UNI Mu. NUTC MI KU. $PEIK 18TH,. 19 14.

LON (OI1 QA 1I<Y 1'O tT 1) S v. I E 

7 ().W. . 7

Krjzr~ 1,., nm am et"i ya urry o'mpainyi for ettrct 1-tine
1 ITl 11- linbr a 14mrni'r. Adi Ibt, p thri.14w f lv.dloi'. tA>. plain-

Il idAgrtvd to upI ail i4tori, r-qalred for the. fri(. mtad. 
tie.roeforr. t1Iwý w',l i 1firttv. po hir main elil.

Ainto e'Tr i18 1, heilig the balamul. allleged to
b. dlue t.) Hif plainitiff for atonej ýl1ppli&ed to 01(lfedat

for i mir the v iiist rui tionî of a poat -offlcv biling l ait )fMij
land .

Actioil trivd nt Barrie 15th September, 1914.
A . E. .Ccwcc KX' ant W. A. S . Bel . f or 1 he

l'lainlt i f.
F. W . (grailtI fr t 1e defenianrit.

11 N . MuR. JuT4uMm o: -Thie detenldant undjer
to th.m conmtriiction of a pout office, at Midland, A fte r

makirng thé, rontimçt wiith Vi Goeverniment. it Fought t,>
*1.1.i teudrirs for the. atorirr.qired for the. erection ot tii.



191,11 QI(JOR QARRY CO0. r. SIMVCOF ZN CO. 819

builing,,. Althougli the corrupound-cu ewe the iuar-
ties Fpeaks generally of -dongc," both grethait thiis e.x-
prvssioni doovtm flot il]iclude fouitlion stonc or stone, ivrd
for buackilig, but iýý vonfiuîed to the cut >tonc ricqulired, iiii
thp rublc aýtojn ruquired for fauiing Ili, iippetr walis. It
was givsirod thiat tiis >tonc >liuuld be sutpplicd Iiii t, rouigli,

the conistruut[in conan t>:ef doiig ?Ill neeeasalr.%iîtig
To the, finmt luitter, asigthi quarry opn if thevy

grould supply thef stoIe, thât iqompany11 inwce hil the afirin-
*tiv4., aiif 8ýkd to Sec thde plails midu d iic:[ItioIu<, sfjt*tang
that they wouldi thien hav îasure u iii gaedr The
platis werc, in (1m. vouirs suplii-l. ild nt ail intevrviewv to

whlich nuI- nots is altithe d, h faonev for wihatn
depr wuisý souglit wa>; limitd asý above îndivate'd.

Afte-r thev plans wcere npce a Idetter %Nit writtenl on
tIe. 101 ApriL Mu w Ieh ic quary copany said: W wlI

malyl[i \oon Nith the .4tone roquired for thev Midland pdeut
grkffice 1 , bi n1g 372d', tons of rubbtlt, 508 feet lInenl of dimen411-
alon stfoie, acording to the plans mud spcfiaio ,MI1t
tis, for thev sumii of 8,8? It la salid tuat thec p1ana brui
beeni auiilittedf to anlothevr coxnpan v and thiat itl hadi inadi a
tendelir of a littli, mer vightee hudre dollarsi 'l'lit
quarty wa %, A ituatedi furthevr from Niiliiiii hai tlu ling
ford quaârry, ani the- puirehIaseýr in -alidiise. wa, t, pay vthe
frvight.,d ilitht Ilic, plintifsý' tenidlir wsthe better o11P.
%Ir. ('ohranev was senit bv the vinstrucionraliv te- in-
te-rvî"w- thw nffl<'c'r. df tii" qmarry eodar vith a t~4Vor

ilkîg reduet(toni trom tliv prlce named1,g. lIotb partiedm
kmcw at thla time i(mho thev prici, vairre w»- arrlved at.I

w»u 3o vients pedr fooit for tli', dieso toniv md 0 'nt
per tonr for ther rulible Th, cimi for relcto ais 4-AsI
on1 Il 4fittement saad to hae x'nmade !,ý Mir. vws
mT8raager of Ili-, qua1rrv coînpsn1ii,,, thati the imevo tn
rould lo ippdlIqdl nt ?75 cent p foo4t. Mr.MPhriwt

ueriousiyroiI su ee lnt, lwe Ioale. luil ui1 ue i
wvas rarraî,ig to) copoms t v-oý 111s.Tî wo~

igakeý t1iv pricev iiponl tiac quintitit e %or g en $1. f'8.MS.
Coirnevrhally icloaedl ti, bargin ali Oint figu1rc, su- Il de

coenipaliv ou April l8,th wrt:We a plessured Ilu me
eetv our figuire, (if165 for tlic stenti, fe-r the nrw

public bl,1diIg nt MliidIand.»
Ti, quarrv <,oi7nian madec itd ovn estignate, etf 1uAn1iI

t ies. Cochlrane toid tbcmi that lie thouglit theIir Cestimi,t et
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qua il I , ils aL IlitîîhI i h 2 ut: ilîi 11- ý nul Iruiie, a i owx1, -%%r
te0 ,mnai îxîiele tat l( uri glldii >fi, uîî e, 1,11 o l »- li e .

i,11 Il,> ;l bu 1 rua e nu nie,I1ri ret alîu'rî tI 911 iiiiI I o l ie war-
[k a LO - t1 L s lî g ait L1- uf I 1 )i u traIct, filaî 1t1îd1 t Ir il s nu-1g r
tt A111 L i rit, t ri iaIde'M L va lot ai hli 11 1i Ine.

W Ire-I li-%i u r k % a i le le, ,h q r ît) t i t il wuas I u Iu1nd tal
ale etu e a l1ii - ori- 1 ( n i as rei 11r. Ii, bth t ruii le, and L
1d111) - 11 j 1 Sti liW, t hi L11- he anI l sti pu la JIted for. Skie % L I
tie stumI > requ1iiri 1 fi r hi c te, a4-1t.iL l - ort t I ibas i bren su

Ilird1- by 1-I LUI Mnrr t-ompan amli1 ViI it JIu I ue W I-,u re
ilu er #1S18. 1 i. , lwi-n1Jg theë batlit illi fu tui fit 1 punI the14 the
t Iit i i entle -lto l it 1har % < er aîlîd(1 i ey d ci1 V ie- e -r avt
price fier il nt , syvftipld 11 el w 1li q o! f1 ntou n aenwid1ý11111
rii tht lt 'r14r , f thiv t' 1 A prîl1.

Thc e " (-*Iiit ril t , oItends thlat thle, I tr tratet wals ai cuoitrai
ho lj, su p il t is- tlr o ni, o i1rt for thti 1' S Ol ffitV LII and t

it wasl- - i t 11iIe 1 tl reet'ii-Vi e % ,- 1li stoîiw fo r th) t i it u
litt-,.1 JrI .'. .In f tht li uaiit 11f q ex veed' ILd I fih e a lr i n t it t tl
1, ,y lte 1 In ilt? asT i thlit 'IL wai 1f th prJ.. i % I g iln. It tIîeu04 r

lmIs itt il soullit il Ilumpi prier;, thi' lans weordegii-n tg, t1i
pilainiti I ho link ils fiwn Tiestiite tt If li,- qîniivii tt - d"Ier

r s elu, 1 111 litp t , toile' r-e iur-e1 fo r tk h u e , llfico fo r t le 
sM f i an11 lbî' at .- pi t' i t . %J qs uîî he fi iiv saIie la il
guagi' if I rs 11a ri'qiîie f then,11 1 ilt ur ri 1? îîîp1an 1 oîild,
rtj'x ii rv ie, if; Vor 1't ried i oî. r r

4 l r itF W ire
1 t li i Ji arnf r.,lieîed fr-oin ai i it asj l q l wat a

rns'al i th qîîairrt 1 enîpa1rv iv 14ht' itrret ato hl.%Ili
if basI itqielf 0eihtrsel plat't'd uipon tire. li vntrli 1 t lt

l'yrs. it ha¶ lit r. i a , Ik 4 le lt o l i t h n Ir l o. v (,f tIhe t t 1 int
rudeh 'v efenî lanTi ' it 1,rst1i ht t -Ir 1inîJ r ling t1_

-h , %% fi t iat as hheî' ('t'itrnd: a id1 thev mI Ih 1at an1 ie
saîd ilit1 l thali 1 1 riginalJ e-t tur i la ihIiuois aîlid naaleu

1 vo nîrn ingat. Th1rt' ettie-r o ,f aietaiîci - liiiiOcShw t hat 11w de.-
fenrdant at.w o Ju ilii tht' illîceptlin ie th'a eaning M I lhý
i ia ci'dslyt1ri voe I e1d, fi Ild 11 lel vtters I rieftr i> I

hl Inkv i esal)i -ILt tat Ilflw plit ii ; iuna ihLv1tSd f, fIb rii i IA
offi,0,ra, attfriJlnird tlu thl.el uitruet thei 01" ni jnilng sngze.il

As tlg 1 t,1% atn wa supp1Illi'd imid ui in th1w eroi'tion u4 the,
buldng, ] 1-4-1 Iefn,)tan:1t ug l ho ot ainI paY nfnit froini li.

GOvrllmenI, Lt iY t ini'lc4- forwaiirded % tI îlh 11. aton sen, Ilt 4on
didt] L - aiy p rie t - posit lit i t oIms fiilatetil
@shLIped vaq plaedIii lie oi(f privv, the-vf wrdl-,l "nt raet



Th 1 ' (i qe ni iiiiLt a t l11r it' for T Ii, l l p rI;u o,- f IL 11 Z

th.till to $l Il ;Abt l' h ine il t 11 inalte a ju ~nt l id

~~ouAi' o! 1h 1 ieit l to imatero, t i t r tan e

pllaiititf uwr.tu 1 thc foiioa.,% 1 1n 't l r 110 r'p t»I tl e il 1ew
otr lot tIt'nr o! 1 t t' 2t ti mn t u hni

yu hrait a IL -1temntq it ;4 tht'- appro i al NA ai-e ,Ir i

Til-i to ' th pI' t» rion 1o tae ai nrin t»l $3 1 O 1n'
tl i iri iutt'in weq mnit L! t i tl in IL.pp rî i jtie

i r r q ti wh>h m rai t l ir 1, pimed un1 onra t. 1e %1 .-

1on r ies% tia tht uot a qrre f >t e uond nu t t 7

Wln lb'l ÈGR o g. i n repuý -l t » lý l fr!-r I yl TI la r

li ,bllil11 o t lir ail m rk ln I NoiIlu l Il r en 1t fn re ar

to IiI l rh g the amîIoInt oIi oi' IIli.mtus fr PtoI, 1 hm1 1 I !
Wrîx ILud m r' Jiu cýIttr: a i~w o ~ 4

it bi t ti tn th1alt ta i remhe aa ir i'iîn I! tr r i o

approointat îahme o!ii% thtsmpw
-A i lut tc o th iitIirr lAugust l is a I lR nu wuhuu sîg

&'ari. Al o1 tht ruii'~»eAl d O tt rar par tA WRI,

what chage iý.T 1 tlw 1uar1 co itt wot 1 ak, tftr a ti

thati feev t if excesa o! ti, amoun1tr nMpfti mn rie Apitg

attentioin t» tht' fait thiat thi:r hti alread% sîpet1-i on
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of rubble under the contract, while the amount to be sup-
plied as per the letter of April 4th was 372 tons, and a;ked
if a car of rubble then required "is extra to the contract."
This letter was neyer answered. The defendants' officers
looked at the contract and concluded that it was intended
to cuver ail the stone, and they simply sent forward orders.
There was an interview after this, and it is said that Mr.
Murphy, the president of the construction company,' dis-
cussed this question and said: "Send on this stone, it will
niake no difference, as we have to pay for what we get." This
i8 denied by Murphy, and 1 think, even if accepted, would
fali short of an admission binding upon the company or the
making of a new contract. In-one sense the supplying of
the stone made no difference, as if the contract was as the
defendant contends, thon the Stone wou]d have to ho sup-
-plied by the plaintif! or- it would ho Eable in danages.

In another aspect of the case 1 think the plaintif! must
fail. The lettor of April 18th indlicated an interpretation
by the defendant of the ambignus letter of April 4th. If
it was not an acceptance o! the earlier letter, and axnounted
to a new offer, then the plaintiffs have accepted that offer
by undertaking to supply, the stone. It is not a case ini
which the Statute of Prands bas application, nor is it
Pleaded.

This disposes of the main contention. There is a minor
matter to bo cleared up. At the trne o! the bringing o! the
action the defendants had flot paid for ail the Stone rye-
ceived,. even on their own contention. They sought to bal-
ance the account by claiming an abatement with respect to
atonef that wa8 not supplied or the ereetion of the stepa,
$157.28, and by brîinging înto Court 8400.72. The Stone
for the, stops amoutiTidý te 125 fret. For this the coznpany
paidl $125) and freight $39.25 in excess of the freight froni
Longfordl; but the Stone purchased was sawn stone anl -not
atone, lu the rough. This it is admitted saved the stone*
cuitting which was to hc done by the construction company.
Taking thie sanie price for the rough Stone this would inake
thie atniunt which shouldl be deducted 834.50, plus $32.25,
a total o!f6.5 The plaintiff waa, therefore, at the time
of bringing the action, entîtled to recover $558, the balance
upon the contraet, ess $(36.75, that is, $491.25; and for
thia suni, with interest froux the date of the writ, it is en-
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titled to judgment, with costs upon the -County Court scale,
subject to a set-off.

The nioney paid into Court may be paid out on account
of the ultimate balance due the plaintiff. If there is any
excess, that may bc returned to the defendant.

Ho.N. SiR G. FALCONBRIDGE, C.J.K.B. SEPTr. 3nD, 1914.

SIIOREY v. IPOWELL.

7 0. W. N. 44.

Principal and Agent-Real E8ate Broker-ActUon for <Jommi.aÎo--
Fiv vi en.

FALCON4BRTDOE, C.J.K.B., gave judgment for plaintiff lu an action
for commission upon the sale of land.

Action upon a commission on thie sale of lands for the
defendant.

Tried at IBelleville.

E. G. Porter, K.C. and F. H. White, for plaintiff.

RILU MéPherson, for defendant.

LION. SIR GLENHOLME FALCONIIlRIDÇGE', CJK
Gilbert 'French and Jno. Johnson give- evidenice cor-

roborating plaintiff, î.e., tending to shiew thiat hies statemient is

rather to be preferred to that of Thoï. M. liarrv, wlio, h)esidlei,
was not a very good witness.

It is not casy to assign or apportion commissions in a

cage like this. 1 allow the plaintif! $250. Deducting the

$151 collected by him, there wîll re-main du1e imii $99, for
which stun he will have judgment with County Court costa
and no set-off.

Thirty days' stay.

1914]
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MIDDLETON, J. SEPTEMBER 18THI, 1914.

MeKEY v. CONWAY.

7 0. W. N. 62.

Mortpage--Prorîty--Covenant by Fi rst Mortgagee in S'econd Mort-
gage - Conutruction - Non-po8tponement - Relorm<ztion-
Foreciouire,-saie.

MiDDiXIoN, J., held, that a covenant by a firott mortgagee in a
second mortgage that lie " will not collect Or receive payment of
or seelc to collect any of the principal înoney secured by hie mort-
gage, but will allow said principal to remain unpaid and wil collect
the înterest thereon only until and while and so long as the moneys
bereby secured shall remain unpaid " dîd flot bave the effect of p6it-
poning the tiret mortgage to the second.

Rurrowe8 v. MaUoy, 2 J0 . & Uat. 521, and St. John Y. Rycert,
10 S. C. R. 278, distinguished.

Action by a second mortgagee for a declaration that his
xnortgage bas, by virtue of a certain covenant, priority over
the frat mortgage and for foreclosure.

Action tried at Barrie, 16th September, 1914.
A. E. H. Creswicke, K.C., and W. A. J. Bell, K.C., for

the plaintiff.
B. H. Ardagh, for the defendant, John Gibbs.

HION. MR. JUSTICE MIDDLETON :Ca8sidy, the owner of
the land in question, mortgaged the saine to the defendant
John Gibbs to secure an, advance of lfteen hundred dollars;
the principal falling due on the 2lst J)ecember, 1911.* The
mortgage contained a proviso for the acceleration of the paey-
ment of the principal upon default of payinent of interest,
also a proviso enabling the mortgagor to pay off the whole
or any part of the principal sum. on any interest day without
notice or bonus.

Cassidy, conveyed this propertyý to the defendant Con-
way, but on the 22nd- June, 1910,, executed a niortgage ini
favour of the plaintiff to secure the sum of $500 in ten
equal monthly înstalments of $50, the flrst instalmuent to,
becorne due on the 22nd of September, 1910; so that'the
l1ast înstahnent payable under this mortgage would mature
before the principal would fail due under the earlier moirt.
gage, by effluxion of turne.

The occasion of rnaking the second advance was the par-
tial destruction of the building on the property by fire. The

[VOL. 24
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building had heen used as an hotel, and the License Com-
missioners required its restoration and improvement before
thc license would be renewed. The nioney advanced was
spent towards this restoration, but. the building never was -

completed, and the license never was renewed. Conway lias
mrade default ini payinent of the mortgage, and it may- le
taken that both he and Cassidy are financially worthless.

At tbe time of flic making of McKey's advance some ar-
rangement was nmade between him and Gibbs looking to the
protection of McKey with respect fo tlie loan to lie madle.
This arrangement was embodied in a covenant found iii

McKey's mortgage; and 1 find nothing upon the evîdenc'e
whieh would jtistify the reformation of that covenant. 1
fhink if must bie taken to express the real bargain between
the parties, and their rights must bie worked out upon flie
documents as they stand.

This covenant, omitting immaterial words, is a covenant
on the part of Gibbs that lie " will not colleef or receive
paymenf of or seek to colleet any, of the principal money
securcd by 'is mortgagc' but wîlI allow said principal tn
reniain unpaid and will colleet flic intcrest fliereon only
until and whule and so long as flie moneys liereby secured
shall remain unpaid."

So far as the mortgagors are concerned, it may 'be taken
that fliese moncys will remain forever unpaid; and it is
plain from thie evidence given that the properfy in ifs pre.
sent condition will nof realize enough to safisfy the firat
inortgage.

The second niortgagec now seeks in this action a delar-
afion th at flic elTeet of this covenant is to give to lis mort.
gage priority over flic first mortgage, and ini defanit of re-
demption lic asks foreelosure a- ag-ainst bis mortgfagceý. To
this Gibbis answers, alleging that flic truc intention of his
covenant was merely fo postpone the demand of flic prin-
cipal upon bis mortgage duiring the period of tf i errency
of the plaintiff's morfg-age ac'eording to its termis, and in
the alternative he takes, flic position fliaf even if flic cove-
nant lias any wider effect' le is neverfheless entitled to
priority and fo enforce payrnenf in repe(ct of bis intercst
for ail fime, and that ail lie is prohibifedl fromn doing byv thie
coverant is ealling for or cnforcing paymnent of bis prinici-
pal, w1ieh nevertheless remains and is a flrst chargze upon
flic property.
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There is much in force in the contention made by Mr.
Ardagh that this covenant, read in the liglit of St. John v.
R*kert, 10 S. C. R. 278, contemplates payment by the mort-
-gagor in accordance with his covenant, and that the words
cise long as the money hereby secured shail remain unpaid "
really mean " until the time hercin stipulated for payment ;"
but I think thaï this will be carrying the St. John Case beý
yond its true effeet, and that bearing in mînd the fact that
no default would in ordînary course take place under the
Gibbs mortgage so that the principal would become pay-
able, until ail payments under the plaintiff's mortgage were
pa8t due, it seems to me that the parties contemplated the
postponcment of the calling in of Gibbs' principal so long
as the mollies secured by the plaintiff's mortgage were irj
fact unpaid.

I am unable to yield te Mr. Creswicke's contention that
the effect of tis covenant is to postpone the Gibs' mort-
gage. A postponement was not asked, nor was it contem-
plated by the parties; and the right of Gibbs to receive his
interest is expressly stipulated for. This I think distin-
guishes the case from Burrowes V. Molloy, 2 Jo. & bat. 521.
There the mortgagee had covenanted that lie would not cali
in the principal nioney during the lifetime of the mort-
gager. Defauît was made in payment, of interest. It was
held that the interest was se accessory te the principal that
lie could not maintain foreclosure for the non-payment of
interest while the 'principal was net yet due. This case
rnight inake it very. difficult for Gibbs to maintain fore-
elesure; but he is not seeking to foreclose; he is content to
allow the principal to remain a charge upon the property;
but lie does desire te receive bis interest in the meantime,
because that is expressly stipulated for by his covenant. As
under the covenant he will be entitled te interest upon his
principal so long as it remains unpaid, this charge for
which priority is reserved is really equiraient to the princi-
pal itself.

In ne aspect of the case can 1 find anything te justify
the declaration. seuglit.

Judgment bas been signed against the defendant mort-
gagor for foreclosure. ?Both parties agree that it is in the
interest of aIl that the property be sold. I think the judg-
ment shouild bie changed from foreclosure te sale, and that a
sale should bie had at as early a date as possible. This prob-
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ablyý cannot be donc without some notice being given to the
Conways. 1 permit notice asking for this relief to be given
to thema by registered letter, and in the ineantime do flot
formally pronounce judgrnent. 1 think eaeh party should
be at liberty to add his costs of the action to his mortgage
security.

If I arn correct in thinking that the pIaintiff lias no
priority, lie înight well release his dlaim upon the property,
leaving Gibbs to, work out his own salvation; for it is plain
that the property will flot bring the amount due upon the
mortgage.

LATC11FORD, J. SEPTEMBER 19TH, 1914.

PARKER'S IJYE WORKS v. SMITH.

7 0. W. N. 65.

Contract-Covenant in Re8traint of Trade-Constructîon a,14 S9cope
of-'* Agent or Othoise "-Manager IIctuded-Raaonabelece
-Eetent of Territory-Injunotion.

L.ATimroRD, J., held, tbat where a business extended tbroughout
Canada, a covenant restrainlng a former manager f rom carrying on
business in Ontario for three years was flot un reasonable.

Aflen Mf g. v. Murphi,, 23 0. L. R. 467, foUlowed.
That a covenant net, '*as agent or otherwlse, for any person,

directly or indirectly enter into competition with or OpposiÎtion to
the business" of a company was broken by aeting as the manager
of a meron carrying on a competing business.

dehrDiamond CJo. v. 'Wood, [19021 1 Ch. 950, dlstlnguiahed,

Motion by plaintiffs for an interim injunction.

W. R. Cavell, for plaintiffs.
E. B3. Ryckrnan, K.C., for defendant.

LÂTOHîFoRD, J. :-The plaintiffs, Parker's 'Dye Works,
Ltd., have for many years carried on business as dyvers andî
cleaners in Toronto and the other principal cities; of On1-
tario and have in all about four hundred agencies in tiie
Dominion of Canada. In 1912 they purchased a similar
business theretofore for niany years conducted by the de-
fendant under the naine of Sxnith's Toronto D)ye W)orks.»
They Îneorporated the latter business as "Smýiiith's Toronto
Dye Works, Limited," and retained defendant in the posi-
tion of manager.

1914]



THE ONTARIO WEEKLY REPORTER. [o.2

In June? 1914, an agreement dated April 23rd, 1914,
was made between the plaintiff companies and the defendant
whereby Mrs. Smith, in consideration of $1,000 assigned to
the Parker Company. ber claims against the Smith Com-
pany, acknowledged that she had no0 furtber dlaim against
eitber eompany, and covenanited that she would not " as
agent or otherwise, for any person . . . directly or in-
direetly enter into competition with or opposition to the
business " of either companyv within Ontario for a period of
three years from the date of the agreement.

In a Toronto newspaper of July 23rd, the f ollowing ad-
vertisement appeared:

"Smith,
Frencli Cleaning and Dyeing,

85 Bloor St. West,
IUnder 'the management of

Mrs. E. T. Smith."

A circular issued about the same time sets forth that
"O. E. Smiith " bas opened a dyeing and eleaning business

at tbe address mentioned " under tbe management of Mrs.
E. T. Smitb, formerly of Smith's Toronto Dye Works with
inany years of experience in bigh-class trade."

The plaintiffs now seek an injunction restraining Mrs.
Smnith from managing tbe rival business of O. E. Smith, on
the ground that ber management of the business at 85
Bloor Street West, constitutes a breacb of ber covenant.

4. The defendant was examined under oath for -the pur-
P-ses of the motion. Uer evidence--to say the least-is not
remarkable for its candor. With much reluctance, Mrn.
Smith adxnitted that "O0. E. Smith" 18 her daugliter Olive.
There was even greater difficulty in obtaining from the de-
fendant an admission that she was acting as manager of
the O. E. Smith business. She was asked: Q. 147, "Are you
managing thie business " and answered, "JI am working for
ber.> While denying tbat sbe knew anything of the adver-
tisenient'sbe acknowledged that the daughter had shewn
he:r the cireular. The examination referring to, this circu-
lar pro'ceeded:

" Q. 148. You told me just now the circiilar was cor-
rect, you know, and tbat circular says 'under the manage-
ment of Mrs. E. T. Smith' ? A. 1 said 1 was doing any-

[VOL. 2a
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thing 1 was told to. She may cali me a manager; I don't
kuowv what she calis me."

There is littie difficulty about the reasonableness of the
restriction by which the defendant agreed to be bound. As
the business of the Parker Company extends throughout the
whole of Ontario, the restriction does not in ny, judgment
afford the company more than fair protection, and the in-
terests of the publie are not interfered with. Sc A llen
Mfg, Co. Y. M'urphy, 22 0. L. R1. 539 and 23 O. L. R. 467.

The business carried. on at 85 Bloor St. West is un-
doubtedly ini competition with or opposition to the business
of the plaintiffs. 1 assume for the purposes of this motion
that that business is not a mere cover for a business which

is in fact the defendant's.
Yet the management of that business by the defendant

ils in my opinion in breach of her covenant that she would'
not for the term mentioned as agent or otherwise for any
other person, directly or indirectly enter into competition
with or opsiton to the business of the plaintiffs.'

The covenant in Gophir Diamond Co. v. Wood (1902),
1 Ch. 950, so mueh relied on by the defendant, turns on the
uAe of the word 1'interested " in any. connection which
ineant that the defendant was to hbave a proprietory or
pecuniary interest in the success or failure of the business.
No such connection exists in the present case. «'Manager"
seems to me to fail within the general words '«or otherwise"
follewing the word <'agent" if, indeed, it is not within the
word « agent"' itself. The defendant will, therefore, ho en-.
joined as asked until the trial. Costs in cause to plainifse
unless trial Judge shall otherwise order.

VOL. 26 o.w.x. iço. 14--U
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API'ELLATË DIVISION. SEPTEMBER 2lsT, 1914.

BECKEIRTON v. CAN. iPAC. 11w. CO.
7 0. W. N. 51.

Negligence--Ma8ter and Servant-Fatal Accident-FoUl front Gang-
way-Employment flot Bâatishedl- Lack of Contra ct-Negi.
gence-Evidence--Finding8 0f Jury Overruled -Invitee-1> ut p
of Dolendant&--Absence of Latent Danger - Knou'iedge of lIn-
vitee-Epieptio Fita-4Jau8e of Death.

Action for damages for the death of plaintiff's husband drownedby falling from a gangway of a dock belonging to defendants. De-
ceased used to- work casually for defendants and had applled forand had been refused work the morning of Mia death. He waswalking alowly aiong the wharf and fell into the water, apparently,as the resuit of an epiieptie fit, to whîeh fit$ he was subject The
Jury found the defendants negligent in flot guarding their gangways,alnd that deceased was at the tiine of bia death iu their employ.MIDDLETON, J., (26 0, W. R.) granted defendants a non-suit
on the ground that deceased was flot in defendants' employ atý thetime of bis death and that the guardîng of the gangways was neither
necessary nor proper.

SVP. CT. ONT. (lst App. Div.) disrnissed plaintiff's appeal,holding that deceased was an invîtee and that there were no latentdefeets in the wharf or gangway te which bMa attention should have
beau directed.

Lar v. Corporation of Darlington, 5 Ex D. 28, referred te.

Appeal by the plaintiff from- the judgment dated April
1, 1914, which was directed to be entered by Middleton, J.,
after the trial of the action before hlm, Sitting with a jury at
Sandwich on Marci 25, 1914, 26 0. W. R,.

The action was brought on behiaif of the widow and the
infanit children of Wm. Beckerton, deceased, to recover dam-
ages under the Fatal Accidents Act, for the loss sustained by
thema by the death of the deceased, which it is alleged was
caused by the negligence of the respondent.

Rodd, for appellant.
McMurchy, KCfor respondent.

ITON. SIR WM. MERED)ITII, C.J.O. -- The deceased was a
labourer who was employed by the respondent when
there was work for him to do ln nnloading vessels at
the respondent's dock in Windsor and reloading the_
eargoes into railway carniages; and he was employed and
paid by the hour. Hie met wîth is death by drowning -on
the mxning of the 16th August, 1913, at about haIf-peas
Oeven. Ie hadl been employed with a number of other mnen
on the dock on the preyîous day, and had taken part in un-



114]BEUKBRTON v. C. P. Rw. 00.

loading a cargo of flour and reloading it into the cars.
When work was stopped for the day the whole of the cargo
had been unloadcd, but there remaincd enough to fill three
or four cars yet to be loaded on the cars-a work of about
two or three hours.

The hour for commencing work in the morning was 7
o'clock. Between 7.15 and 7.30 in thc morning the deceased
lef t his house, which was very near the dock and proceedcd
to the dock. On his way, to it lie was overtaken by Rlobert
Hunter, the timekeeper, who was employed in thc work, and
in reply to the deceased's inquiry if there was " anything
doing " that morning Hunter said that there was not and that
ail the men that wcrc ncedcd to compicto the loadling of thE
flour had bcen cmployed. Alter receiving this information
the deceased continucd on his way to the dock, and, accord
ing to the testimony of the only eye-witncess of what hap-
pened-Louis llill-walked along the dock, keeping about
four feet away f rom the edgc on the water side and had
almost reached the third of the gangways to which 1 shall
afterwards refer when he staggered backward and then went
forward and "slipped riglit down" on to the gangway and
rolled down its incline into the water, and was not seen
again until his body was found soîne time aiter by dragging
for it in the river.

The deceased was subject to fainting or epileptic lits, and
when >under their influence would become uinconsciois and
fali down, and the only reasonable inference fis that what
causcd him to stagger and fail on the occasion referred to
was the occurrence of one of these lits.

The ground of negligence dharged is that tIc gangways,
which were constructed at intervals along the dock and
sloped towards the water, were a source of dange(r to per-
sons having occasion to cross or to walk upon them, especi-
ally when, as was said to have been the case on fie moin-,
on which the deceased met hie death, they were rendiered( slip-
pery hy, flour having fallen upon thcm, and it was con-
tcnded that when not in use, as they were not thiat inorning,
a guard should have heen placed across the rnoiithi of thier
to prevent a person who miglit f ail on them from rolling or
slipping into the river as apparently the deceased did.

After falling or rolling into the river the deceaqed did
not rise againto the surface but hie hat andfl pipe didi, whiichi
wouid seem to indicate that he was smoking.

1914]
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There was no evidence that the deceased alter meeting
the timekeeper went towards the office on the dock, where,
if lie desired to be put to work, it was his duty to report,
and the fair inference from ail the testimony is that if the
deceased, when hc left his bouse, ntended to go to work on
the dock he abandoned that intention when informed by
the timekeeper that there was no work for him to do, and
that lie was strolling along the dock enjoying his morning
smoke.

At the close of the case for the appellant at the trial a
motion was made by counsel for the respondent to dismiss
the action, but the learncd trial Judge decided to submit the
case to the jury, reserving the motion to be afterwards dealt
with by him.

The jury in answer to questions put to them found:
(1) That the witness Hill fairly described the accident

as it actually happened.
(2) That the respondent was at fanît by not having pro-.

per protection at the mouth of the slips.
(3) That the deceased was in the cmploy of the re-

pondent at the time of the accident;
And they assessed the damages at $1,600.
The learned Judge eventually gave effect to the 're-

opondent's motion and dismissed the action, being of opinion
that there was no evidence that the deceased was at the
time of the accident in the employment of the respondent.

.With that opinion we agree. lit is unnecessary to, say
what would have been the resuit if it had appëared that the
deceased when he met his death was on his way to his wôrk,
thougli I think'that even in that case, bearing in mînd that
lie was employed and paid by the hour whîle actually at work,
it could not be said that when lie met lis death lie was in thp
employînent of the respondent. However that may be, as
I have said, the proper conclusion upon the evidence is that
the deceased was not on his way to woirk but that after hav-
iîng been told by the timekeeper that there was not; work
for 1dm to do le abandoned hi8 intention, if he lad any, of
going fo work.

The case is not presented on the pleadings and was flot
presented at the trial as one in which the deceised was on
the respondent's premises by their implied invitation, as le
woxild have beeir if lie badl gone thfere to inquire if there was
work for him to do, but, if the respondeM~ was souglit to ho
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made liable on the assumption that the deceased iras on Moe

dock for that purpose the action mnust have failed, because
if the condition of the gangway was dangerous the danger
was obvious to the deceased and there was no0 duty to Pro-
tect him against it.

The duty in the case of an invitee is thus stated in Hals-
bury's Laws of England, vol. 21, p. 388-9, sec. 656: "The

duty of the occupier of premises on which the invitee cornes
is to take reasonable care to prevent injury to the latter
fromn unusual dangers which are more or less hidden of
whose existence the oceupier is aware or ought to be aware,"
and is thus put by Brarnwell, L.J., in Lax v.. Corporaiol' of
Darlington (1879), 5 Ex. D. 28-34:

" Il the place was not safe, if there was a danger that
was not obvious to any person coming there, that person
ouglit to have been warned againat it, and it should have
been said, 'If you corne, you must corne and take the place
as you find it, for the situation of things is such that there
is danger there.' The defendants did not warn the plain-
tiffs, and the jury have found, the place was dangerous, and
therefore there is, in xny opinion, a prima facde case against
them, not upon any ground of negligence or inisfeasance,
but sirnply upon this ground, that they have not doinc their
duty to their custorner in apprising hirn that there wau
danger in his accepting their invitation and allowing hiîn
to corne to their ground or a profit to themeelves."

In the case at bar, upon the hypothesis that the condi-
tion of the gangways was a source of dlang-er to persons
walkîng along the dock, that danger was obvious and wag
well-known to, the deceased, and therefore no warning such
as rnentioned. by, the Lord Justice was necessary for Iimi.
There was nothing in the nature of a trap and nothing con-
cealed, and if danger there was it was patent to the de-
ceased.

The action was, we think, properly dismissed, 80 far as
the' liability of the respondent wals based upon the duty
owed by it lx> the deceased as a person in the rsodn'
employment, and no good purpose would be qerved by sending,
the case baek for'a new trial on the other grouind( I have(
mnentioned. We have before us ail the materials neceaaary
for linally deterrnnng the matters ini controversy, and there
is no case mnade for holding the respondent liable opon the
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ground on which -the defendant in Lax v. Corporation of
Darlinglon, supra, were held to be Eable.

The answers of the jury to the third question should b.
set aside and judgment pronounced dismissing the action.

I cannot part with the~ case withont expressîng thie
opinion that the effective cause of the unfortunate death of
the deceased was the fit which he evîdently had at the
mo~ment when he staggered and fell, and that the respondent
is net answcrable for the consequences which followed. The.
respondent was not bound to foresee that sucli an event inight
happen or to guard against the consequences of it, if it did
happen, and the case might be disposed of adversely to the,
appellant, I think, on that ground also.

The appeal is disinissed with costA.

MACLAREN, MAE, and HoDoiNs, JJ.A., concur.

APPELAiTEd DivisIox. SEPTEMBER 21sT. 1914,

SHTAFER v. ROSS.

7 O. W. N. 81.

vendeo and Purchaser-peciflc Performance-À grement for soie~L,n"pton-Noi,e of Acceptanc e Mode~ of Ace pten--
r-E dece-~ndngaof Trîai Judge--Appeal.

Sup. Or. ONT. (lst App. Dlv.> disn4issed an action for speellec
performnce of an ufleged agreement for the sale of ertain landa,
holding that the agreement had flot been proyen.

Jnidzment of MiiiDiFrr, J., confirmed.

Appeal by plaintiff from the judgxnent of Middleton, J.,
dismiissing hua action for, specifie performance of an agree-
ment by the defendant Ross to, sel to hum a parcel of lanid
eontaining about eight acres in the cmtskirts of Windsor.

HION. MR. JUSTICE MAGER :L-The agreement beart, date
Vk'h TRanry, 1913, and by it'Ros in consideration of $I0
paid did give an option to and agreed to seli to" the plain tiff
the therein deýscruhed property. The price to be $1,475. The
option to hold] good for two months 'from date, and to be ex-
tezided for a further terni of t*o months on payment of $10,
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both, of such payments to be applied on the purchase moneY i

the Sale is carriLed out On or bfore the expiration of the op-

tion end to be forleited if sale is not carried out. ROSS was

to retain possession until the purchase was completedl. The

agreemnent proceeds: " When sale is made 1 agrée to accept

$500 at time of sale and for the balance of $975 a first mort-

gage to ru" for a period of five years m'th interest at 6%.?"

The plaintif!, did pay another $10, thus extending the

option tili l3th May, 1913.

On 5th May the plaintif! went to Ross' house near the

land and wrote out and signed, on Rloss' duplicate of the

agreement a xnemorandlm as follows: ',I hereby accel>t and

exercise this option, ternis and conditionls as ,nentionedl." lIc.

did not pay or offer any money but accord ing to the de-

fendant Ros he said « Now, this is a sale 1 consider it a

sale according to this agreemenit," to which it dopa not ap-

pear that Ross made any reply. The plaintiff went away

and did ilot niake any effort to see Ross again iutil 17th

May. On that date ana again on 21st he drove to Rlos)

holuse but fouind it elosa- 1 055 living alone and hein g fre-,

quently in Wilffdsor. On1 l9thl MNay Ross went to the platin-

tiffs office in Windsor " to close the inattet with hinii," and.

he says tbat if hie hlad fouind hin tlien hae would have takeni

thep mney, though h, d1e i avitig iiu any way agrred to

postponTe the date for its pa ' )Iliet. Ilovever, the plaintiff

was; not tIare and Ross told a Aerk tIare to tell the plain-

til that tlie option wqs off anid ha dlid not wanlt aDNythung

more te do0 with it. on ilt lI the plaintiff on ie wRy

tn Boss, us passead the latter driig witî the linsband

of the deifeuaut GauBthier, bujt djid liot stop hini or -mentionl

the subjeet of thesae

On 23rd of Jtune tha, plaintiff registerad the agrevaint

of litil JaniuarY. and on 5th of Jun"e herganl this action., On

thle latter date> 'Ross eonveyd thia land te the, defendaiit

qýautbjgr, *ho .nbseiiftlY cnveyeýd te thiedejîats

N'nt iuntil alfter this action was first set dlOW11 for trial

wam aujv tender of doennwmntq or ofevr tfl pav l't $484) made

by the plaintiff, buit I. Ravi; lie as at all tirnes on andl afte&

tIe firthi of May rea&yI te pay, and b li ba on 7th May in-

Ftriicted( M1r. Xlrhy, ie golicitor, te propare bottl dead1 and

mortgfa-o inud thevy lad been pruparel 0o1 Ilth Ninav and

th., iiortzagv executed by. hlmn on that dante.
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He excuses this inaction between 5th and l7th May be-
cause he alleges that on 5th of May Ross had directed hlm
to have Mr. Kirby prepare the papers for Ross and had
agreed to corne in and close the sale, but Boss denies this and
whatever may have been the actual fact as te this it is in-
possible to disturb the fInding of the learned trial Judge
against the existence of such an arrangement.

The case thcn stands that instead of making a payment
Up to $500O at the time of sale the plaintiff seeks to make
out that there was a sale without such a payment which was
of the very essence of the transaction. The two payrnents
of ten dollars were not made or accepted as deposits on ac-
count of purchase money but only as consideration for Poet
poning the term for the plaintiff te determine whether there
would be a sale at all or not. If it had heen a case of an
imniediate sale, that is immediate acceptance of the offer,
the > plaintiff could not have pretended that it Was closed
without payment of the surn whivh must aeeoenpany thi.
aceeptance and f orm Part of the actual rniakinig of the agree-
ment itself. The time for acepitanco' being postponedl doo
not alter the character of the payment which was te accoin-
pany it or turn it into a postponed instalment, of the pur-
chase MoneY.

I do not sec any reason te disturb the decision of the

trial Judge, More especially in view of the speculative nature
of the transaction and the circumstances which gave risc te
theincreased value of the property over ordinary farming
land.
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APP2LLATE DivisioN. SEPTEMBER 21ST, 1914.

D)OMINION TRANSPORT C0. v. GENERAL SUPPLY
00.

7 0. W. N. 55.

Gosntrt-Gartage CIuJrge8 - LabiWty of Oon8ignor - Et>îdence-
Piatoppel-<Jo4raO of Cond iot-~AppeoL--Dî8ii8al of Action.

SUP. CT. ONT. (Thft App. Div.) held, ln an action against con-

uisnors for city cartage charges that there was no evidence of any
emPloymlent of plaintifse bY defendants and that the action muet be
dismissed.

3udgment of SENioia, J., CARLEToN Co., reversed.

G. G. S. Lindsey, K.C., for appellant.
S. Denison, K.C., for respondent.

Appeai by the defendant from the judgment of the County

Court of the county of Carleton dated 2lst April, 1914,
which was directed to be entered. by the Senior Judge at thc

trial before him sitting with a jury on that day.
The action was brought to recover the respondent's

charges for transporting machinery f£rom the Ottawa station

of the Canadian iPacifie Railway to the West End Construc-

tion Co., afterward refer.red to as the construction Company,
in that city,

lION. SIR WM. MEREDITHI, C.J.O..:-The mnachinery haIl
been purchased by the construction company f rom the appel-

land and was shipped f rom Prescott to Ottawa by the Can-

adian Pacifie Ilailway consigned to the appellant. By thie

tenins of the contract of purchase the property in the ina-

chinery reniained in the appeliant until the price of it wa,

paid and the purchaser was entitled to possession of it utili

defauit in payment.
'On the arrivai of the inachinery at Ottawa the advice

note was handeà to the respondent, a cartage company

which delivers goods which arrive at Ottawa by the Cau-

adian Pacifie Raîlway to the persons tg> whom they are c-oi-

signed and. a duplicate or copy ýof the advioe note wau sent
to the respondent.'

"Upon the 'advîce note the words "'no cartage»1 were

starmped, which ineans, as the evidenoe establishes, that the

shippers do not umdertake responsibility for the cartage
charges.

The construction comnpany was desirous of obtaining
quiek delivery of the machinery, and its representatives,
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Glaffy and Grey, saw the agent of the respondent, Mr. Man-
ners, and told him. of this. Mr. Manners at once communi-
cated with the appellant asking for its consent to the re-
spondent's letting the construction company have or der-
livering to, that company the machinery, and the appellant's
iconsent was given to that being doue. Arrangements were
then made between the representatives of the construction
company and Manners for the cartage of the niachinery to
the works of that company at or near iFairmount Avenue.
A discussion took place as to, the charges and it was finally
arranged that the work should be charged for by the day.
According to the testimony of Manners, Grey said that the
charges would be paid by the appellant, but this was denied
by Grey. Assuming that Manner's evidence on this point
is accepted there is nothing to indicate that Grey actedl orý
assumed to act,- in the transaction or in making that state-
ment, for the appellant, but it is clear that he was acting
as ail parties knew, for his own company.

The machinery was delivered in pursuance of this ar-
rangement and its delivery ocaupied several days.

On the Srd JuIy, 1911, the respondent 'sent to the ap-
pellant a bill of its charges, and 'on the l9th of the sa-me
month the following letter was written by the sales mnan-
ager of the appellant.

IIOttawa,'Can., July 19-11.
"The Dominion Transpodtation Co.,

Ottawa, Ont.

Attention of Mr. D. H1. Manners.

Gentlemen.:-We are in receipt of your statement dated
July 3rd, for cartage on car of maehinery to, Bai riount
Avenue. We note that you charge us at the rate of 87.50
per day for five teanis, which we think is a trifle stiff, in
view of the fact that these teanis were practically on the
saine wagon.

IlWe would thank you to, look into this matter, and we
think that you will agree with us that this charge is a littie
eteep.

'Yours truly,
The General Supply Co. of Canada, Ltd.,

G. B. Ilarlock,
Sales Mgr. Mchy. Dept."1

[VOL. 26
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On the following day Manners replied to this letter, ex-
plaîiing the reason for the charges, and concluded his letter
by saying that he "would be pleased to see you personally
and talk the matter over."

According to the testimony of Greene, an officer of the
appellant company, Manners, ln accordance with the sug-

gestion in his letter of the 2Oth July, had an interview
with Greene at which he repudiated ail liability of the ap-
pellant for the respondent's charges. Manners dues not; in
terus deny this, but says that according to his reec leetion
there were no repudiations of 1iabiIityn by the appellant un-
tii the following Octoher.

On the 25th July, 1911, the following letter was writ-
ten by the appellant to, the construction company.,

" Ottawa, Can., July 25-11.
The West End Construction Co.,

Ottawa, Ont.
Gentlemen ;-Beg to enclose herewith bill from the Dom.-

inion Transport Co., for the moving of large crusher, whieh
they have charged to us, also the correspondence we have
had with them in reference to this bill. We think that this
price is pretty stiff, and as you are acquainted with the facÈ8,
and as this should reafly have been chargd te you direct>
we think you had better take this matter up with them, as
we think there is no need of us entering this in our books.

In the nflantime we wîll also voice our complaint to Mr.
Manners.

Yours truly,
The General Supply Co. of Canada Ltd.,

G. B3. Ilarlock,
Sales M'g'r. Mchy. Dept."

In my opinion the appelaent is not hiable for the respon-
dent's charges. There was, as hetwecn the appellant and the
construction companY, admittedly no liabihity on the part of
the appellant kO deliver the machinery at the construction
company's works; the appellant's duty was at an end when
the machinery reached the Ottawa station of the Canadian
Pacifie llailwaY CO. The contract for the transport of it to
the construction company's works was mnade between that
coxnpany and the respondent, and Claif and Grey did not; act
or assume to act for the appellant in making the contract. I
cither of these gentlemen had assumed to act for the appel-
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lant it may be that the subsequent correspondence would
ainount to a ratification of their acts; but as they did not
assume to act for anybody but the construction company,
there was nothing to ratify.

The letters of the l9th and 25th July would seem to indi-
cate that the appellant or the writer of the letters was under
the impression that the appellant was liable for the respon.
dent's charges, but thbat is clearly not enough ta render the
a.ppellant liable.

It was argued for the respondent that the conduct of the
appellant after the receipt of the respondent's bill of charges,
and especial]y the letters of the l9th and 25th July, estop
the appellant f rom denying its liability, but I arn not of that
opinion" At most they shew that the appellant entertained
the belief that it was liable ta pay the respondent's charges,
but there is nothing ta indicate that the respondent changed
its position ta its prejudice re1ying upon the appellant's cou-
duct and letters, and in the absence of evidence of that hav-
in~ taken place no estopppel, arose.

There is besides the evidence of Greene to which 1 have
referred that at the interview between in and Manners lie
(Greene) repudiated 1iability on the part of bis cornpany.

1 have not overlooked the fact that the appellant 0on a
previous occasion paid the cartage charges in respect of a
machine shipped ta the construction company under similar
circumstances to the shiprnent of the machinery in respect of
which the action is brought. The charges in. that case
axnounted ta less than $5 and were paid as a matter of
courtesy ta the construction company, and there is nothing
in1 this fromn which it con properly be inferred that a sîmilar
course woiild be taken in the case of subsequent shipments or
which amounts to a course af dealingt ws.rranting the respon-
,dent mn treating the appellant as liable to pay the cartage
çhargie in question, but on the contrary the evidence shews,
s I have said, that the contract for the delivery of the ma-
qbinery to the construectiQu company was mnade with that eom-
pany.

The appeal should be allowed with costs and the, judgment
I!eversed, and judgxnent entered dismissing the action wità
costs.

MÀJLÂRZN, MAoETI and RoDi$rs, JJ.A., concurred.
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APPELLATE DIVISION.

SEPTEMBER 2lST. 1914.

MUSUMICCI v. NORITH DOME.

7 0. W. N. 48.

Negligence-MUaeter and Servant-Fatal Accidents Acf -Em4 ptoe"o
in Mine-Falure tb Ingpect-Mines Act R. S. 0. 1914 c. 32 s.
164, Rule 1O-FindAngs of' Jury-Evience--Appea.

SUP. CT. ONT. (Lit App. Div.) in an action for 4amages for
the death of a workinan by reason of an explosion in a mine kel4,
that there was evidence to support the finding of the jury thiat
defendants were negligent in inspection.

Judgnent of LicNNOX, J., affired.

M. K. Cowan, K.C., and J. W. Pickup, for appellant.
F. Denton, K.C., for respondent.

Appeal by the defendant from the judgment dated 4th
May, 1914, which was directed to be entered by Lennox, J.,
on the findings of the jury at the trial at North Bay on the
7ith of April, 1914.

The action was brouit under the Fatal Accidents Act, on
behaîf of the widow and children of Salvatore Musumicci,
deceased, who was killed by an explosion which occurred in
the mine of the appellant, in which the deceased was working
on the 2lst of March, 1913.

HON. SIR WM. MEREDIThI, C.J.O. :-The deceased was a
helper to Marco Dementitch, another employee of the respon-
dent -who had charge of the drilling machine in No. 5 drift
in the mine and operated it.

Thirteen holes had been drilled in his drift by Dementitch,
and the charges in them had been exploded on the morning of
Thursday the 2Oth March. According to the testimony of
Dementitch, after the holes had been charged and the fuse
lighted, he and the deceàsed ascended to the surface and
listened for the reports of the explosion, and heard <'ail the
shots go off," . . . L.e., satisfied himself that an explosion
had taken place in each of the holes. Some of the timbers
in the mine were displaced by: the explosion, and, on the
afternoon of Thursday, »Dementitch was instructed hy <Irier-
son, the captain of the mine, to 'fix " them. Re and two

1,914]
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other employees, Cassidy and Orek, were engaged on that
work until nearly niidnight, wlien it was completed.

While this work was going on, the deceased was engaged
ini "levelling down the drift to put down the air pipe," and
mucking back.

Alter the repairing of the timbers was completed, the men
ascended for their supper and returned to the mine about
1 o'clock on Friday morning for the purpose of proceeding
with the work of drilling. Dementitch then began drilling,
and had been engaged i11 that work for about two houid and
a half, when an explosion occurred which killed the deceasedI
and seriously injured IDementitch himself. Alter lie had
drilled, two holes to the full depth, and whule lie was engaged
in drillîng the third and had got in to the depth of 13 inches,
the explosion took place. This third hole was being drilled
at the distance of ab out 6 inches from one of the holes that
bail been previously shot, and there was evidence f rom which
the jury miglit reasonably infer-as they did,--that the explo-
sion was cau8ed by the drill coming into contact with some
of the powder which had been used in charging the neigli-
bouring hole and had not exploded when it was shot.

According to thre testimony of IDementitch, when lie went
down to repair the timbers lie looked at thre holes that liad
been " shot,' and found that some of them had nQt broken
49very good " and these had broken off except 8 fiches or a
foot left in the " end of them," which 1 understand to mean
the bottom of tliem.

HEow the drill came into contact wîth the unexplodedi
powder in the neighbouring hole, Dementiteli was 'unable to
ay; but it is, I think, a reasonable inference that one of the8e
holes was not drilled straight and indeed tliat would seema te
bce the only way in wbich the drill could have corne into
contact with thre powder.i

There was no shif t boss exnployed in thre mine and no
inspection of the drift had been made since thre previous Wed-
nesday by the mine captain, and nothing was done by him to
ascertain thre condition of the drift or of thre holes that hiad
heen shot before thre work of again dnillhing on thre Firidd.y
rnorning was begun. Thre powder used in charging thre holes
was forcite,' and that kind of powder had not been used before
in thre mne.

AithougIr there was no evidence that any express order was
given to Dementitch te go on with the drillhing alter the re-

[VOL. Z6
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pair of the timbers wa; completed, it is nianifest that that Î8
what lie was expected and it was lis duty to do. 11e was ou
the " niglit shift," and the only work he had to do after the
timbers were repaired was to go on with the drilling, and it
was for that purpose that he went down into the n1ind at 1
o'clock of the morning on which thie explosion took place.

At the close of the case for the plaintiff, counsel fur the
appellant argued that negligence had not been proved and
that tl'ere was nothing to submit to the jury, but the learned
trial Judge refused to give effeet to his contention, and lef t
the case to the jury.

The jury. found, in answers to questions put to thein, that
the death of the deceased was caused by the negligence of the
appellant, and that that negligence consisted in the appellant
cenot having proper supervision of the nmen; for not making
an inspection of the last blast espeeially after using a new
kind of powder contrary to the Mining Law of Ontarîo."

The learned trial Judge left it to the jury to say whether
the explosion was caused by the negligence of Denientiteli,
and their answers shew that they did not think so. While
this removes one of the grounds upon which the respondent
relied for fixing the appellant with liability, it also operates
in lier faveur because it elixninates Dementitch's negligence
as a factor in causing the death of the deceased.

Notwithstanding the able argumnent of counsel for the ap-
pellant to the contrary, 1 arn of opinion that there *as cvi-
dence to go to the jury and that their flndi1ngs. are supported
by the evidence.

As 1 have said, the work in which, Dementiteli wus eng-
gaged when the explosion occurred it was bis duty to do, and
the appellant is, I think, ini no better position than if Demeti-
tîteli had been expressly instructed to go on with the drilling,
and the jury were, 1 think warranted in coming to the conclu-
sion that the appellant was negligent in iînplicdly directing
or sanctioning Dernentitch's proceeding with the drilling
without an inspection having been nmade of the condition of
the drift and the holes after the blasting on Thursday, especi-
aly as a rnew kindi of Powder had beeni used on that occasion.

Rule 10, sec, 164 of the Mines Act, R. S. 0. 1914, ch. 32,
provide](s that 'lthe mnanager, vaptain or other offioer in charge
of a mine shall inake a thorougli daily inspection of the con-
dition of the explosives in or about the sanie. . . el This%
mIle was invoked by the respondent, and] it miay lie that it is

1914]
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wide enough to embrace the duty of insperting the holes which
had been blasted, but I prefer not to rest my judgment on
that ground, for apart; altogether f rom the mile, it was the
duty ýof the appeilant to take ail reasonable precoutions fo
prevent its employees f rom being exposed to unneoessary
danger in the performance of their work; and the question
is whether there was evidence that that duty was not per-
formed, and that the death of the deceased was dueto the

faihire to perform it, and in my opinion there was; an in-
spection of the holes wouid have shewn that some of them
had broken badly and ouglit to have resuited in their being

carefuily examined by some person more competent to judge
as to their condition constituting a source of danger when
new holes were being drilied in close proximity to them, and

that source of danger being rernoved; and if 1 amn right in

that view, the death of the deceased was caused by the faihire
of the appellant to make the inspection.

Upon the whoie, I am of opinion that therie was evidence
to support the findings of the jury, and that the appeal should
be dismissed 'with costs.

MÂCLÂREN, ]WAoBE and HoDOiNs, JJ.A., concur.


