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TRIAL.

ADAMSv.C .

dorser in SIuares Stinllg in Nieo b e- imi

tlin of Interesi-Ilel)ted8, Io Ma(lers." of NVoles-g0weJ

(if Indorser for H1ol<er.

Action uponl three promissory nlote, imade 1y dlefend(alxts,

Alice coi aild Evelynl C'oi and in.dorsed by de(feudan1iit E. S.

COI, tw<> for $2,10<) eaelx and oine for $,2.0

G. F. SlePley, IC.C., and J. J. Maclenulan, for plainltif.-

E. PR B. Johnstoni, K.C., for defendant E. S. CONL

S. I. Blake. K.C., for defendant Evelya Cox.

NW. Liaidlaw, KC>for defenldant Alice Cox.

FALCONBRIDGE, C.J., allowed tixe aiuendiiieflts prOpoe

tit thxe trial and dealt with fixe case on thxe basis of the record.

tIIiIO lonstituted. 'lle dlefence -,hieb., wfs coxumon f<> all ixe

diaiswas that the, reýa plaintiff (onei Wýisdley) ali

the defeudant E. 8. Coi wvere and are jointl ' intrestel il,

1,8)sxares of Crow's Nest C. and 1). G.o, (sud( il, 5!)3 siare

inoýr'ement thereof) and that tie preseut valuie fof tie iterOet

Of dILefendanLit E.' S. Cox thercin is mor t1i suicelit to PRY

OI thxe whoie ainount of the notes mn que( stioni. It t

Inlaterial to vseertaiin the exact re-lations 1cf Cox aud Wa"lliàkJl

'il th'ixe bgirning, for.. assuxning that fIlwe transaction' cOum

neT'cfed as a partxxership one, if Nva iianiifes4t thnt (fixe SOCk

faliUz in thil rnarket). Cox i Mg inable or uurwiJhUii to bear

allY share ofthfie heavy burden of earrNyiflg if, Wàa1IU5Iey Wl'

l' te put ulp other se'CUrities Of bi O1ý l( bigas
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SRTr, J.-1A judge iu Chiambers canflot entertaÎn the

motion>' te set aside the order: Damler v. Brlsby, 5 p. R1. 356.

The defendant abseonded frein Qutarie te the No-rth-West
Territori es, snd was broughat back by persûns ether than Plain-

tift, "upou a charge of embezzlement, upen whici lie was con-

vited ana allowed te go on suspended sentence, se f ar as the

crixulnaI large was concerned. While hie was se in custody,

Plaintiff obtained the erder for arrest and lodged it witli the

eberiff. There was nethixig objectionable in the practice fol-

lowed by plaintiff under these, citclunstances; he was not

bond to waît until the prisouer had heen djscharged frein

eIitodY umder the crixuinal charge befere applying for ail

order fer arrest under civil process: Rtaifsden V.. Maedeflald,

1 W. 'BI.' 30- Ceppiu v. GulkneIl, P, Ld. Rayxfl. 1572; Alt-

rfev. Luin, 9 B. & C. 395; Rutle 1021 (3) ; 1,e rin 1'35.

17Deu the menits ne greuuid was sliew-n for discbarging de-

1endant frein custedly. Motion disxnissed with ceets.

STREET, J.FBRUlARY, 2NI), 1903.

MUR-RAY v. SIMPSON.

Tru8t. and orsss-PLC8 f L<ld-Picp"
2 aind Agent

'ie for Purchase o P c for Volvue 7vilhout

Notice-V amages for IYeili of La.d

Action hegun ou 22nd lNeveriber, 1901, by thvfe wife of

I>aVid Murray, agait 'Nelsen Simupsen a1nd hlis wife, B%, J.

Clergine,. the 1ae Superior ?ewer CompaflY , Ala the Algexua

<ý'ý'tral Railway CompalY" te wloie the Lake Superior Power

Cexnmpany had trausferred a part ef the land ini question. 87

acres in the township ef Koràh, adjoiningr the town of Sault

Ste. Mlarie, elain'ing a recoenvacY~le anud damages for rugis-

tering a cleud ixpon lier titie, as well as fer the deçtenitin of

the land.

A. B. Ayles;werthi, K.c., ana C. A. Messs, for plaintiff.

W. R1. pididell, K.C., and P'. T. 'Rowland, SutSte. Matrie,

fordeedt.

STREET, JT. (aftei' settiflg euit tlie fq acte sud evidetiee at

leugth) :-Tb(, position is tliis. Simpsonl knvw thlat litf

waS il, effeet the beneficial ewner of the land, 911d thait W. H:.

Phimmer hield the titie for her, subject onuly t, the paylflfflt

of his lien of $264 ; lie paid llmmellr thle aSiiUt of the lien.

andi took the title ilu hi., owni naun, repleseftiig t> Prîuxwner

that it was part ef the arrangement liPon1 a sale m-hih lie d

'Inade te) plaintiff. This sta temnent wals uxtrue iiu faet ai-
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J. L. MurphY, Windsor, for lefendaflt John 3ýlCGregor-

J. E. O'Connor, Windsor, for dlefen.daflt Eiz7abeth Nle

FAL-CONIiRIDGE, CJ.-(1) Ail undivided half interest in

the Wdorreal estate is a partnership asset u onte

linding-up of the affairs of the partnershiP the PrOce a ý

thereof are first applicable iu discliarge of the debts. of the

firn, arid then of what may be due to the partriers reapec-tively,

after dledlicting what may be due f ro ter s partflers to

the firin, i.e., the cdainms of mie partner against the o)the(r ou1

an aceounting: Lindlley on, lpairtners.hiP, 511i ed., P.32(2

Therefore it is liable to auswer tlle aruolint Mwbich und1,er the(

ilidgmet(nts, of the Milehigail Cloui'ts mwill be payable to Th71oilas'

MeGQCregor. (3) For the d1ecree of Ille Su1premle Court of

M1ichigan sbouldi bw beld b)ind(i]Iig upon thlese partie, Mu this

Cou1rt. Thie partip., wer,,e ail wtite pirisdictioi of the

fo)reigui Court, aljnd as djefeudanilt johlmcro inlvoked alla

subinittedi to thle jurisdietiofl of thalt Couirt, lie Il;ls preuluded

hief fromi setting 11p want of jrsito wzev

Sai,31 (). IL 32'and if any amendiuiut be il xsry

it will be granited(. 'n Te wiudsor rell estiate dlid nM tZ..

to lie partitneip('l property on thitbra of John MGe

gor senior. or ait the dleathl or P)ona;ld Me17g1w The vidiec

do0es ilot 4hew any aigreemient or othier statu of f acts whierelbY

thiere, wa n eeaic ftepatesi neet of .Johfl

and ,Toa In thle und)(ivlied oie(hlflt remiifiig. (Z)Th'.

ded o Elizabeth ýcG;rego -las given pendente liteý, ivith

f1111 notice to bier asud withiout cniertol and isý boind

l'Y tlie judgxnent Siubjtciug tbe coluveyaflo Io lier to the lien

of Th<>mas MeGý(regor. linlg admllitted(lyvoutr Nvud -

Out c'onsideoration, it is aiso f raudulent and voil pga4nSt

1101-11R, Mere,',(gor iiirspc of bis lien ou the partrlersllip

ProPertyv, and àlso franlenl(?t anjd void againgt Thomas1~

MIeGregor alûd other -reditors of Johnil MeGregor, in re>pect

0f the iind(ivided, interest of Joh1n Mcrtgo ot subjecit o

the lien. Leave Vo plaintiffs Vo ainend ai s Vo thepsetw4fl

tIetb suing on hbaif of tbme'Sall il other croAditori

of~ JonMGegor. (6) Thede1w an E.zbh M iegor

is flot entitled Io dIower, becawse thie land is a paýýrtnerslP

ae ', ad because shie now holdas the property in lier owi1

namne, the convejance being stilh good as between lier auli er

liusband. Jiidgnlieiit generally iu favouir of I Iilitiffs for

Partition or sale. witl) fleearatiolis m auccordailce itb) Ille

ab>'e fii>dings. Defendaiits John M0îGregor1 a71d Elizatbeth

YMeGr gor to pliy costs of action of plainitifi aind d3efendu't
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The application is not one made to the discretion of the

COu'rt und1(er sec. 6 of the Arbitration Act, but is one based

l'Poil a deni'al of any right; of action iný the plaintiff.

The logcal reul is that the action, being premature,

Ought to he disxnissed, but thiat is not aedfor, and can het-

ter' be doue, and ail question of costs better deait, with, after

the' awlrdI-haviiug regard, amoug othier tiugsl, to the coun
dition reýquirilug legal proceedings to be colinmue witbin
one y'ear.

The're is no question of fact in dlispulte; thie One qeto
tbat which has been considered, a question of law pIaiuiy:

R'1119g upon thie policy, and neither party d1esired to gro to

tria, to fiavu it thiere eConsidered;ý it xuayI 55l Well, thierefore,

bc dletcrmiinedl upon titis suinary miotio.

There is nothing ini the point that the, plaintiff is not

01l te contracting partie,. She is suiug uPoil te( policY,

aija if sitec eau recover at ail it miust be Iupon the coutiract

Contiued in it.

Appeai allowed; aud proeeedings stayed, and costs "e-

0l'ved, iuitii after award, buit with liher'ty to, applY ian-
,while if Ileeessary.

IZRrnDTIH, j FEBRUA,.Ry 3RD. 1903.

SMALL v. AME-RICAN FBERT O FMIICAS

'WI's o ut mnonsu& hie-Tiiwiiorpora(red Foreign Vollin

.Exertiv Offier in Onta i--Qonditiôial AIppearane-
Question of Incorpor(iii-atdiiil0Tii(.

Appeal by- defendants from order of Master in Chtamber,

anlte 26, lismis8ing a motion to set aside the writ of sumnnfs

and erlvi!e titereof upon one D. A. (Jarey for defeudants.

J.G. 0'Douoghue, for defendants.

C.A. Moss, for pi&intiff.

ee-REDITH, J.-The defeuldants the Ainerican Fýederatioln

OfMusicia 1 8s vere originaiiy sued as anincoporated b0dYý

asgeha inter'im injuiletioti was made agaiutst thon';, upu)Il

"tio continue that injuuctiou-notice of whih was aP,

paenl served tipon thrn' ini the saine inannel' as titis writi-

thyappeared by coulisel and shewed cause agýainst it, b)ut a[

,,dr a rae eontinuing the injunctio> until the trial ; and

O'al s a also given to the plaintiff te PrOe gs t cer
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MfEIRDITH, 3 nBU R D x, 1903.

CHAMBERS.

RE BROWN AN!) SLATER.

1ý8hiP-Dienaiinag Deed not ActeZ -unponOldîUûfl

u Io nnig Io Bear Testalor's NamûConve!aw-to
TrusieTitleVendr and Prcui$6r-

Motio by Mary Browvn, the vendot, under the VeudOrs

and plrhar Act, for aut order declarillg thaï, she is the

o Tne '11f imleo hnrtbas lot 4 anr5 n the

3rd u0Oicesjon oî f the oh ofEsthain orough, and as

auelC1 en"titled and able Io> mâke a valid ýouveyanice heofini

fee " ie to the purc-haser,,John Itr thlat th ~jenta'1rngl
dedandf marriage settienient mladle betweefl Alexander]rof

ami others and John Sproat ou the thi October, 1870, d

registered o)n the 26th Novemnber, 10,formes no clould 111)0

ÙtIe o thelandse; and for such ohrodra
Jniay seeni juest.

BY the wvill of Alexauder B3rown, iade ou the 2t eeD

ber, 1842, whereof lettere probate issile 0, the ()th Ovctober,

18,52, the lands in question were devised te the tp-Stators

son, O alo ained Me(xiiideIr Brown ,(Idlrilig hie natul life,

&U t hi deese te the second male hieirofhnadhi

present1 wife, and hie heirs maie for ever; and iii defauit 0f

aL '«X>o1(nd aie hepir te thieir eldest surviviag fernite heir or

ehild, imd her male licire for ever,. provided ebhe Continues te

"'Y al naine during her life.>'

The vendor on the 21st January 11903. mxade a statut>TY

Ilcaation that she w1u; the elet ia nd oily'Y rin (ldaugil

te 1 Alexander Brown the younger, wvho (lied On the 31,t

J,1V 188o,; tilat nder the dievise inj the wil o! Alexanlder

Brw the eider, she becaine the owner of thle lande iniqus

tfon thIt hier sistere, Mlartha Mlarie" Birowfli, and Eliza

Brmatrad Sproat, both prede-eaised tlheir fRtherl that

ireh1at'elyý "Poil his death Phe (the deciaraxi)etre ,t

P' Sei0fl of the lande in question, aud ha( enxiuds

It S appeare t}Iat Alexander Brwn the youlgerb.

7%te dietiigdeed nd inarriage aettleie1nt 91>Ov# A

ferred to wer made at the timne O! the( ilarriage Of FEIiza

1ýr0n. he eingthe. a rected t(nalt rell Ide



ledwas mnade on th 3sanuary, ~ Zd 1877 B~Âoau~ rown and Ma - Browni, theeidor, to a tru8tee for the b,,ieft of Mary Urwi
A. W. Brwn Hamilton, for vendor.
WV . tEvanis, HanilJto, for Puinhaser

MKR~IrniT.-The irst objection to the vendor's'titkeK thlat the Alexander Brown tco>k, une the wilài estate tail, and by deed effectually harredthe ental.
liul Ofa O, so, -then the Ve»dor 'wouiê sen, to have title

In tllv 1P'non that devisee took a life estate only,
~IdeOl tg, tu T'ale ii; ll deviae to the veudor, she b)emg

111 her f ha deisOanid «bis present 1wif e" -whOWurit hei ,Th srivrhip is cleaÀ>y of that devie
__te tewr ' o r*frs to the date of the il
___ th ieOf the testator's death, tlie re-

ltii. of Ile an 8 fIW>ised, and the pw-1410. in 0f stiO aid lInce the testator's deuath, show tli&t the
»' ¶as.IPl 18tIlt Wnliprised in the devise in questiOIle

Iti o10 bUsXYàrv tllft th that devisee nor anY 01
tu l1fte t'l ctract in question was made,

BuP dtiat; he took more than a&if
ase tha qhren he " no U " resides. Tblc

qui ltet'onu$ excuted bYt- devisee as lif e teISZltandhe s iieei reite t b eiandis hr ugh utdoscribed alzdeed~ ~ "r inA1 qusiu a ,d d registered lu the yee117;there sema tO bar.v never been aiiy pOsion, or 015ilq tJIIV llraderrnluderit; alid, beug on the fae of t<
ofth On o f » teprhs it wuld Ie different i:

111Y Qaili ereýen9 mad uder. t tat the ase wOU1(If n( tii eltr 9a nd buYn a lawSýuit, as well as the land
Teastoe ûji. otoe Le ~n&j i. subJn the g~ouUd that the devisý& r tlm i êc h Proviiothathe continac

SUt i8l said that such a couditi>el'Int lu atace to an et in~ les simple, and that
intoa fe simental an eiiJargiing lus est0 ELf 'iPe deet Ja cnito for taixg aid using tt

900.S at Re Cornwas, 32 Ch D.8;ad froea onie poil



~9Wer f aliestion uite n îptfisc to the quaht'Y o' an

state, in f ee simple. Thie devise cannot Sell, ýmOrtgfge,1.5,

oe~ theWis diposeof he andeffectually hecalise IuP te h

iist o entý dispoe 1of ether ame ms.y be changed. T give'

,feGt to the view f the law cite d. Th de i e ai m ordl i ,,-

it tis Tate day te distgr rt aean CSIUfrds

rugarding the testatoeg' wÎshes ill this respect. c idV

Jhston, 16 Jur. 976. pi ht

gr. Eranss last point taken upo th a ruen sthant

te vendor had conveyed the land ter a truste anu 50 .. n

the, legal estate. No 'objection of ti characte -eebutea have

beeni pY.3eily taken; thje grntee seeinfs tO be btabr

trustee for the vendor, sdIo tudetand that0 tre hi

"'nY ojectionj ou e part to poreacenVenofrmhx

~te theg puirchaser; th(, matter emsonle of (' -'

y, sud in regard te wvh.iel thereý is n0 contenltin btwe

l ihi hnt i n l a t lia s h e " u r g e d a g ' 1 1 1 t l a t d

Nýot-withstandin anthn t . <i%,I " titiv te h ln

Ille vendor has, in myinin 1hW -' there is te) he

ili qluestioni. BNy agreemen1Wt beptweef the partie

Pe order as to costs. 
jrtA~ 19.

ArbiIraiO;n amid AivurjOrfor Iutý1for 5r(1'- of Award-

T11is for Appli tsloli-cý ! Io

hot of Ârtrtof""

-t of b it10 riffll sg iI8 aý, \re o I ster in

~ nuid unde sec.13 efth, ArbtratonAdgvig

m acelor e au e $car - iii t e Sil6n ni nflner as il 1 P d gin ,flt

1e fr e Court to in saine . ft0 t ay be inf oree

16 o te (017,t lere: (1') theU application"

lgrounds o tb.e 'app< ia ( in i ek te

1 hiave beexý, but wa 0t, nuide no eUsl n

ublication e!j the, wward, thler hlaVIlI bec g n rl

Strne under special crc U '' u ta nu i e t ah-

iecessary; and (3) thattb e swd waS bfeetl uuju$
psetO repes a nd ()beU h

of the appellallo by the Te it $201 i respc

&erroiieull 
inoOdfu respen et ofi,"n io

ie Wlnar tra«nactiofl and $55 l epc h hp

transaction. fo -elut
L. B. Arinistrong, frap1~i

1- L- iohst for Lloyd.

1 (



ýc. 45 of ti
leave to e]

Ipplies to É
uding, an
vide sha11 i
the fiinp,



MER-EDITH, J. FEBRUÀRXy 3u». 1903.
CHAMBERS.

RIE McNICIIOL.

Will-Construction-Life Estate--Remainder -Vesited In-
teresis of Remaindermen-Representatvs of Remnainder-
men DyJing before Period of Distribution.

Application by the executors of the will of John McNichol
irnder Rule 938 for an order ascertaining the clas of legatees
ainongst whomi is te be divided the inoiety of proceeds of the
sale of the farmn of the testator first referred to in the follow-
îiletrc fromi his will: "Tn thec event, of my daugliter
dy-ingý without hieirs of her own body, and after the death of
bothi lier and her mother, niy wife. thc farm to be sold, and
theu proccee dîvided, one equal haif to be dîvided among mny

brtesand sisters, and the other equal half to lie willed to
whome.oevur myi1 bcloved wife p)leaseth to bequeath it."

The testator diod on the 1lth Noeie,1870; bis daugh-,
ter dxedý( 10th, 1eceniber, 1888, withiout heirs of her 'body, not
haviing beeni narried; and the testator's widow died on the
4thi Septemiber, 1902.

Seven of the brothers and sisters of the testator survived
himi, but thceo of themi died before the widow.

W.L. Walshb, Orangreville, for the executors.
W. E. Middleton, for thie representatives of Benson )Mc-

Niehiol, a de-ceased brother of thie testator, cited RIe Blarman,
[1897] 2 Ch. 39.

F. W. Hlarcourt, for the infants, referred te Jarman on,
5V1s th cd-, PP. 1010-11 ; Theobold on Wills, 5th cd., p.

2î7.

MEREDITH, J.-The gift is, in effeet, i n the evenits, which
h1ave happ]ened, to the claugliter for life, with remnainder, as
Io the proceeds of one-haîf of the farin, to the brothers andl

The brothers and] sit iîving at the testator's decathi took
Nested intercsts, and e:ad-i eaneentitld to anl equlalshr
in Suchl proeeeds, togeýthe(r with othier brothers or sýister (if

Imiry> hebefore, thle period of dlistribultion. Thei es-tate, ol'
anyv of such brothers or sisters as have died ince the tretator,
's Ontitled to tic deeeased's shae e Stanley, v. WVise, 2

('m. 8,and] Baldwýin v. Rogers, 3 1De4. M. & Gi. (; 19
If anu oncluion adverse to the persons who are inter-

Stetl il u hae net been served with notice of this mnotion lia(]
heen receno order wouldl have been niade, without notie
to at least sonie of them.

Ordler aecordingly. Costs ont of the fiund].



FACNRDE FE13UJAt 3RD, 1903.
TRIAL-.

MIJRPHY v. BRODIEB

prinipa an Agent-urcha*e~ ofLady gnAfl t

-MIort g«age-ees of Surel.

Action for compenain nenta conadpy

ment of wliat is due to plaintiff, in repc fa ucaeo

land masde by plaintiff fo~r deedaflts.
J. E. OCnoWindsor, for plaintiff.

E E.RIogs K. for defendant Brodie.

F. D. Davis Windsor, for, defendaut Stuart.

F.ýLcoBHiF, .J,, heddthat defedn rdedn

independent ~ ~ ~ ~ adie bu eido litf shsslctr

Th uladcuaedtis 
fteetariayarne



ers, pediars, or petty chapmen,"* passed
the Municipal Act.

,t, for defendaut.
C., for compIain&ILt.

vas not bad on its face
J.M., held

use fi ie
fine and 4cQsts

o evidence of a breacli of
by defendant. Rule niSi

FELBRUrRY 3ED, 1903.

jTadge-



DX~SONÂLFIBRtUÂRy 31W, 1903.
DIVSIOALCOURT.

WILCOX v. CALVER.C oi enni -Resirai nt of Tra.de-Con'struction of Covenant-

AýppeaIl hy defendulait fromi judgnient Of SREET, J., infavour of plaintiff iu an action for daniages for breach of acovenant in restraiut of tradec. The question was whether de-»fendaut's covenant, giVen to plaintiff on the sale of an i-teýrest 11i a hotel iii thc eîity of St. Thomias, extended to thecprernse iii WhWcI defendanlt was, at the tinte the actionl wasbrolight, eairry"Ig ou thie business of hiotel-keeping. By, theCovenanc cief(!ndalnt agreed "çnet to enter into the businCss, ofhotel-keeping, for thec periodl of live Years, ast of the LondonPod1.trt StAnlev Uahv th,, City of St. Thomuas?' Thleu mo a h if whxIi de ~a s carrying on businees werel8oiala ce fln hc i b t' ~foim part of the eityv
lits linits w ere he< y law, bt part of the townshipof Ykinioiuth- thiough entirely eult off fronteretothanusîpsd sutrirouudwj( ou, ail sidjes by tnhe est oftEE.A. IDuVernet, for, appelut.

Jo ep fr.ox eysu . r n St. Thomas, for plain-
Tii, COU1jr Miis~ii FICQBDE,~ C.J.), heldthat ~ th th o iie di t 4 's t hle a ea w hich has for it swe~ y~ linlith8 li O f tù e Lordon ancd 1)ort Stanley Rail-wayeil and e ins thlie nce e s to the easterly boinndary, ofthnesc, d th s bud ed its other ides by the bo uudaaryin th osw se, of tliat City, The half acre is in the city.11he ch8 hi w in u i l ued in tiicvnn, hciï

th' iae~nj Wlii(Ichone jn>wj paç fP l ia'

APPCAj. Sudilssedl with Coatq.

MASTER.

Fl"Ruý\Ry4TI1, 1903.
IIE X



Treaý,dgold, John Fingland, and Richard Ashley, as colMili-
lors for >the town of Brampton, upqn the grou1nd thiat the
nomlination of candidates for councillors was held1 at 10

ýo'eclck in the forenoon of Monday, 29thi December, 1902. for
,one hour, instead of at noon of the saine day.

B. G. Graham, Brampton, for relater.
T. J. Blain, Brampton, for respondlents.

TEMASTER held thiat thie Legisiatuire hiaving by sec. 119
oA the Municipal \et, expressly fixed thie hour of nloon for

~uhnomlinations, the -ouncwil hald no plower by by-law or
thrjete aIter. the( houir. Thu timeit of holding an leci1

is atter ofr Substance; thle nomninautionl is the cnnn~
mjentf of thi le to. The auitherity te hold an elciox t

(Ine tilne will not, warrant ant electio n at anothier timne: Arnf.
& Eg ny.of, Law, 2ild u., Nol. 10, p). 679ý; Re LEast

Simcoe letion, 1 Ont. Kle. CaS. '21. T0~2,36.'ie

pjro)Visfin of the( staltute 1 ivd not1wrolv vdrct, bult nL1kr.
tive. The odn tho clution at tilt wvrong, houir is not a

LUcreirreulariv eo i ith1in sec. 201 of theo Act, the,
savîng clause" s( cinan ietn h

Orde niae stting sid the eleioaddictgth
oodn f a newý election, wtht1 Costs.

TREJ. FERU904e, t3.
CHAMBERS.

BE'I POLLOCIK.
lié,-":(es te idowi duin1Viorho11lWe-lî

I>OWr te&'UCen ersof Relt nto Pcj-sonliy.

Applicýationi by xctosand wýidow of Jameus Pollook,
dcadfront ant order dee-laring construction of will. Tces-

tatr ded 9thAugusIt, 18, laving, widlow andtonfn
Jhi,,en Illte Nvil I le de(vis;ed and beuahdail his a

sdperson-al estate as, fo-os First, ny wýifc, sh1al have thle

~oeueof all Iny real e.state and( p(Inarroet
50 muclh of thle'.same as shIahI be ncsayfor. the p)rope(r

11aintenance of hersoîef ýad niy two sons ri 13 sloga

shle rern'ains, ily wideow or untiil my.\ eldest sonit conles of
thle f ill aeOf' 21 years, and in the event cf mny wife cail
to I)e 1xny widow, lier miaintenanice shal cease. ... Second.
whlen my edes sont arrives at thie f ill age, of twentyv-one years

1 dieliha e shahll receive one.-third of myv real' estate and
<e-afof myv personal propeftY or an equivalent valuie thler-

of, amif thlat an equal share . . .shiail be held ini trust bY

-ny, xeutr for myj\ executors for mnv second son
lUltil lie cornes Of the full age of 21 v(?515. Third. 1 fuirther



*110
dirc that in te evenit of either <f ''y. sous dying beforeoou4ug of age tlie surviviug son shail recelve the share of hisdeceased brother. F'ourth, i xct hhhvetdthe p r oc> epil , ' y real (-state' or personal prop-erty au th prcqe ,bsal be iluv(ej and held ini trust othe uise of iny hieirs as hiereinbefor e pr vie tu fod rocee-dS ShalH 11e sUbject ta t1Ie ar odje ansa heerbeo-provided."I:neeniin sbribfr

w. rr~ 1~,, .cfr the executors and widow.
F, W. Harcourt, for týhe infants.

G r. xx i, J.3 , hek7 G o lw. a dî w v a k s 22 O r. 171,2~ Q, 23, 2 G.R. loi, thant the ternis of the will are not
as o Ir tlewiduwv' e jectn and aIe is entitledillso fo he dower. oh en fI nre wil le favour andalsof0 er ~ wer '1~ oft 'rderthe illhave corne toan~ ~ s I Ofd byier rr ge b t e ,s n t to be taken to havedqr ved hers !! ! h r rght to do wver b y ler having takenthenII prior to hie, second maia e. There is a, intesay asta, one-third o! the real estae, 

totewio'doI esd subject t h io'
dwer, it belougs t<> thpe t sos i equal shares absolutely,as it! was not required apaetvfrpa ntofdbs 

Ü
<isvretionary power to sehi d 'lot effeX y to ef.lr<> a1t In o P rbo alf . O der dec 1arîlig cecordin çlv. C ostsout of tire estate.

DIVISIOIiAL COURT. 4H 93l>EAÇýON v. WB3
J>uymt1pý 01t &Ipropnation oit Princ~ipal thoughIn4ere,~ Oveidbçe&liient A4ttemled8 'Variatiýon.Appe by f(!ndaut froni judgrne,,t of County Court of

Frontenac, in favi Of Plaintiff for $304.25 in au action
1i11 he (oenn for Payuient contained in a mfortgage deed.Thne was payxrnuf

-1 . J aInan n



olit an aecount, whîch the plaintiff coluld correct at any ti me

becfoire judgment, and that plaintif 'wae not bound by a mis-
tike mnade by bier solicitor and agent: MeGregor v. Gaulin, 4

Ul. C. R. 378.--1-
THE COURT (MEtRED1T1-1, C.J., FALCoNnRIDOE. C-J.),

held, distinguisbing that ase, that the appellaflt'S contention
fliu1st prevail. It was noVý open to doubt that the mortgagO'r
wheon making the payment of $700 was entitled to stipulate
that it should 'go in reduction of the principal moeand
thiat no part of it should be applied upon the interest. flic
inortgagee miglit have refused Vo accept a part paymI1ent 011

these ternis, but, if she chose to accept it, she was bouind to

a1ply it as the mortgagor directed. The proper iniferencec

from the facts was, that the mortgagor did,' when making the

paymnent, direct it to be applied in reduction of the principal,
and- thiat the mortgagee reeived it on these terms; or, at anY

rate, there was an application by the rno(rtgagee's ogn f

thle whiole $700 Vo the principal, and that appropiaýtionl
baving beeni commnunicated to the mortgagor, becamie bindliin
on thle mlortgargee, and could net afterwards be chiangýed.

'Judgient varied by reducing the amount of rccovery te

$3.5,witfi interest on $100 from the date of the writ of

sumnIlons to the date of the judgment. gNo costs of appeal.

FEBRUÀRY bTIT> 903

DIVISIONAL COURT.

McLEAN v. IROBERTSON.

Pitblic ho8Cag of School St-dPW yTt$

'Pec,101Arbtration-lResohlitOlor of Rate payers-l'o7l-

P Pal by plainiffs frein judgrnient (1 o. W. R1. 578) of

F.A. AiNGIN IÇ.C. (sitting for EISOJ)diisig

Wimt;l cOsts an action by hree ratepayers of a schlool section il

Maf nitoulin Island, on behaif of theiselves and ai other rate-

Paýers, against V>vo of the trustees as such and as individuals
atnd against the sch(ýol board to restrain the board from, dis-

P o $ing Of a sehool boeuse called the new sehool bouse, froin1
erectiiig a new buildinL on fhe oli school site. and froni

iltrnrepairing, or aàdîng to what is called the old sehlool

101sand for certain declarations ofrighit as bo the validitY

Or "esolutions and meetings of the board.

A.- B. Aylesworth, K.C., and W. iT. Willimxs, lore Bay,
for plaintif's.

A.ý Cr. -Murray, (love Bay, for defendants.



TiiE OIURT (MERIMITI, C.. MÂGMÂH'oN ,J.), agreed'with the judgnient of th~e leariied Rîng's Counýsel on ai thequestions raised by the appeal.
Appeal disinissed with costs.

FEBRiuARy 5TÈ, 1903.
DIVISIONA OURT.

YOITNGSON v. STEWART.
Parbter*hip-
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EIidence-1
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No other evidence but that of the appellant in denial of

the claim was given upon this item.

But it is 110w urged by counsel for the respondent that bis

client erred in his testimony and that the copa"rtnerishiîp bookS

and sonie memoranda. upon the back of a blank f or)" Of
promissory note and of a deposit slip, shew this.

There are two answers, however, to this conItentioni. (1)
Althoughl the reference lasted a very long time afte the'I 11 (evÎ

denlce of the respondent was given, and aithoul this is tlle

second appeal since the Master made bis report, nlo attemlPt

Of any kind lias been at any lime made to correc't 11pon) oath

theI alleged mistake. So thiat there îs the oath of thie respon-

denlt, nnretracted in any mnanner by him, aintthe assertin

of cnelrepresenting imii, without even a Suggestion fromn

the client of any mistake or of aniy desire to bc releascd. This

toý myI mÎnd is an ablandantly sufficient anFwer to Ilhe coniten-

holn. But (2) neither the books nor the m randaill(; in theoir

fiures Lihew any istakeý(; on the eontrary.. the('y maYheood
lipon as ,oniflrm'ing thie evdece thu litis u he aid that

theI books, Seemii to hiave bouen 111 kept, anld nieither they nor)] the

memý11oranda, wOuldj un1aided by evidenrce, demronstrate anyv-

thingII decisive uipon thlis question.

Both, however, do shew thiat at the limie or the stimn
the balance in the books to the credit of theapellfi Was

$205.241; andj that thait Sumi was reduiced ta $10,ýî.24 [hy de-

ductfing from, it theo very sunii of $-100 wjth wichI it i., now

-souglt to charge the a'ppellant again; and s0 eon(irmi the,

respndet'sevidence uiponl the point. The wordIs i11 pend1i

011 the deposit slip aire not veildin any>nianii, and are
lo.t evidenice.

That thiere was a settlemient between thiese two parties' ini

hihthe $100 was takenl into conlside(,ration and accoiti eii

'lot be denied; ail thle evidence and figures shiew this,, and the

rI'espodnt ]la- admnitted uipon oath that sucli wvas the fact,
and that in1 that seteetb Ih ppellant paid the -uni in

4Inlesion; it is quite too rnuch, iu the face of a]] thlis, to giver

effeet, afte'r the lapse of se-ven yüars, to any mnaniPUlShtio11 o

fi Pý,in argumnent only, with, a view ta he tht aIil thiit

"1s sivorn b 'and ahl that appeairs es before mnentioied sa-

'Cos; or to give effeet. ta unverified wvords appearîflg iu a

"O'le memorandum.

The appeal on this grounid îis allowed; and the Mlaster's
flndîing and report in respect of it wMl stand.

The othler grounds of appeal were disposcd of on the alrçg-

'lenit- Success is divided; there will be no ordier as ta costs.
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FlBRUàny 6THI, 1903.
DIVISIONAL COURT.

NýEELY v. PETER

foe n d tr c o r - n u y t L a n d b y F ia a d A n g -
Procedure-008 t 8 s of Ac

Ti. ea R.2 3 b y plIaintiff froiu jlldguirent Of ST1Mj, J. (4 OL. . 93,~0. W. R. 499), in ,so far as iV was against -plalù'tiff lu aul actioln for dainages for floodiin plaintiff's land,,Il(] for an injjunction.
(O. M. Arnold, Bracebridge, for appellant.

W. Ti. Ilaighit, Farry Sound, for defendants.
ThI'I COuuRu (MNaFRED1 O.j., FIACQNB1UDO, C-J-.Xagedwith the hidgxuent below au1 the reasous for iV,bt'as of Opinion tiat, in addition Volthe damiages whichi wereawarded to hlm, the Plaiutiff was entitled to an ijunetion a8ilgailist the defeun1ants the ?arry Sound River 1niprovenuentýComipau y , but thie Operation of it shouj.d be suspended for a,.year lu ordler to euable these defendat Vo acquire the rightto overflow pitlfy'4 land lInder R. S. O. eh. 194, and the,jtldguienýt shouldi b varied aleeording1y. No variation as VO'osts below, and no0 costs of appeal to either party.

FEBRUARY GTII, 1903.
\V001MI DWrsIo0NA COURT.WOOIUFFv.- CIS OFFICE FERNITpRE, CO.'

0F OTTAW!



case of the original defendants, but as to themi thle usuiA order
for security for costs has been made against the absentl Plain-
t-iff. Thé defendants arn ail in the saine interest, and no flur-
ther cos in the way of evidence need bie incurred by' the

Original defendants unless they insist on ail the eiec
Originally'given being given over agaili.

The Judge who tried the case as, agalinat the originlal de-
fendants is not impressed with the mlerits oif the dt4unce, asýý

lie ex-prcssed huniseif at the hearing; so that no hiarmi appe-ars-

to be( doue to the original defendanlt, bY affirmiiigl the ortie"
Of Iritton, J.

MEREDITH, J.-We have conferredl withi the learnud trial

Judge( as te matters whieh weeluft in d]o1u1t Upoli tle rgU

nient, and hie informils thiat u.lponl Speaking to the mlinuiurs

of thle order nmade at thec trial. it \v11 agrl-ed. as Iluers~d
that, atlhoulgh an application forieur, for. costs mliglt: be1
inade on behaîf of the aeddefend(ants ter was te ]w no(

alplicaition, for aidditional sicuirity tv thei oriinal dc fend(anits;

that the case la one in wichl, hlad additional secuityl bouil

olh as a terni of giving lealve to anmend aud of postponiulg-
thre trial or other,,wie, heù woldh hiave unhilestatinglYv rofulsed

it; that the case is one in which? the plaintifr isunoute
entitled te recoverj a conisiderable 11u11 of mlnoe ihe o
the original or. the ddddefundants, thie latter'being largely

iueetdin the formeor, the( question beillg( maîfllnY, il, not eil-
tilywhther the incoi'poiiited coiflpaflY or its plromiotrs,

nowV large shakrehlolders. are ehial aniswerable for the-
delit;- and that thre further trial of tlie case was dlirected to

lie hefore hinm.

In theýSe, cireumncei, the order in qluestion, wlculi m;as
muade b)y Britteni, J., after a like conference with tlie trial

Jn'dge, cannot be dlisturb)ed;oteris the Matrsorder
wouIl hiav, beeni riglit. Standard Trading Co. v. SeYbold, 1

O.W. R. 783.
Apeldismissed; costs in the cause.

FEBRUÂBY 6T]H, 1903.
DIVISIONAL COURlT.

SALE v, WATT.

(Cn'l--Al-ion ly Slc tot Recore5fRefercnce inAcio

-Costs of Actioni and Reference.

Appeai by defendants frein judgnieiit on further direc-
fir,1n pronouinecd by (IARRW,no J.A., sittingr as a Judge of the
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