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IZE BlVUIIANÀýN t% BROWN.

/f)r I>rii' ci o/~L 8l-l/<it ('o.cn fi, 'I'rails-
frr 1 i,t io l a/fr M'of ïion [orý Irolii lin /,fi nched.

ion' \y dhfîugaît Brown for- tlîv eostý of aI llil tiui
ta e 1 1 h 1un fori ro 1 i-i îitioui to il -) hI îi 'o Uo rt il]

t li (, o il 1 ofinor, l the circlw o m uî te,> inte 1 lite

W. U'. v~î ~, fior dcIfvudamî Brown.
4 .Mo-o, Coi plinitfll.

I<»nuî,J.:- t)vfuidant Brownî ]ives~ it Seo;lrt, lu, u
tli. vouiv orf Huront. Plaîjîtifi roeides and g-arrius un hils~î-

il(, a> a firin and under a tirinuw îîmî ah 1îgrl in thue
eoii tif 4Oxford. On 2001Fhrav I917
was iii al t;ue i tiwne oif lilii' ;uiîu dufeuidlu ut froîuu

flil-ýetlI DI > 'Ilu C'ourt in lu t vo .,vtf Oxford forl . 3
iho bliamit of an avounmt , ion goods suppîlieul anîd iiiter(-t

t'Ilî balance Im wa> served (pIru feinlanjt inStfrîh
andg hio tlud aI diutenot. dù.ptting, fot oix th eliv'uiiiii

Iiut a1Im>th il( iiIi ion of tue our.leal~ thuat a
onthrtf plaintiffi. firm sldîortlvý nfewrî. jw îui il)
Sartand, endeavouring fo argeaSolttiînent, -id(

thaýt the acfiitin wouîld have to beý trii-l iii Zeuot 'ouI it
voL. x. O.w.a. uNî. 14-28
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piainitiff's iirm wished to save the necessity of coming to
SuIIforth, and so would like to arrange a settlinent. Mit-
cheil Thoîîîas i4uehiaîan makes, an affidax it andi says that

"thte ii no inenoher of plaintiff's firin other thiao niy suift,
andticnither 1 noir any agent of mine had any aiuthoriLty to
do ýi hat is stated iii said 1 aragrapli to hav e taken place or
to dcid-Pe what Court had juridiction to try this case,." 1

totUSiy iinabilitv to uniderstaîîd this.
i1tll;tht ioay be, a letterv is writtt'n lu t'o ilr f

the'(>xo Court Liv defendaîi's soliîitor, froin elr
a few days after, the' alleged interview, in wiîieh heoay

that piaintiff's aigenit huéd been ini Seaforth during the wveek,
andi admiitt&'d to defe(ndant that the Oxford Court hadl noc
jurisdiotion, an(i th'at the case mnust be transferred to Sea-
forth. Hc addsl>: 'rlet defendant resides here, the transae-
tîin to)ok 1plice ho'rt, and un(ler no circuinstanees ouid your

'o I,\- hv'jrdition. Bring t1iis letter to the' attention
ofj 11)e ;,dge l andse tiiat th, case is transferred here. Jin

viewuf lait if'~age t's admissin ,I did tiot think it wisi.
tocdawitnes-, down to aittend( Court. 1 wili depei'nd on

yU' u ave tliis ate Ieto."
At the( first Sitting j' theOxor Court the Jiudge of

the coiinty court wa not presentii, andI the golic-itorý for.
p)4iitiitf was aetîng Judge, anti, ais 0wc cierkwrtsde-

dat',olicitor, ho "loniy triedl cases, lie \was not i1t(,rcsted
ix, liiwself. I shwed( the acting Jdcyoirlettr.

At thei next sýittîig of the Oxford Court dufend(anit diti
mitattnd buit tht' imatter ia gonei onl w1'it1 in is i~n

an jdmetgivenl f'or plaintift fo-r $15t am $J.1 li costs,.
altlîoughgl tht, 1ir 1sy,1 Iiewed your letter . . .to

Pl)cendanti's soiioupon beîng notified bY tht'(, r
u'f wha;t bail been dont', ait once wrote to paniirctn
the fli-t letter lie had writtuii to the cierk of theo Oxford
Courti, and otiyin plaintiff " ifess vou at once no)tify.ý ine

Tiat vonl are williing- toi have sidigmen vaeated and tuei
acton roprlytrasfcredto the 2nid D>ivision Court, countyv
of urn,"a oto wul be inade for- prioiblition. Thore7*-

111poll linitiif! writes . . . ai ascrsis riglit ai is
itninto eniforue the judgmeniiiýt. rfhe letter- wasý writ-

tuen 1on Cth April. On 1501 April nIoti(c Of motin forý
prihibition wosý ievc ipon thtiJdg o! the' County Court

ofOxorreturnaie 19thi April. OnT lGth April
plii~ti-,iiid i afidavit saig itbat lie is informel nind,
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bel jt'ss fbat detendant iîîtnds. to impo M fr prohîu ion;
ft Il do 1,f > tin to i nutr aîi v risk orj 1 Ili -t ion I rf (ts,

and, a dufe dle'.ires tuaii thu %ase "hould b It ruîî:ý1.fetd

wlîgt bat ilhe julîginciît untercd lîcrein slîssld lie We
asid, ad a ors.riîîdc ranferiwrt1( bu ui t to the, 2ndj

Iuî ii<îî out l tli~ olnty -I 'luroni.'' An order wa;I
inade upin t i apjui leationI rf laint iîr setting a thi e 

lijsssn~S tht'el appeaul i usI

Coresonen ctook plahi et uîî li solicitors for
thei paIrtius as> l the, Costs. ansoi. ;t Ilit' sUgg(-tîam of plai-
tiIf«' >slleitor% defendntb 'ssoluto a4cN'rt w pla tit. Thtis

clino P)notlliig, . 1. andI S,- ut la't a iot lue of bnotnion
was servcd 21st *Junei, , thiat plii iionh puyth
eost <f u pro Il[(.g takeîi rI lro i in

l)efcnIdant i> nite toý ths'l if listjnWol
hai\l e en rw ediîd etaîlIthr i- liothlîn i the

con1dilut of pliiiF-ator- wor-lîi cIt ifles hunii to
the i igtestconsderaioq

1)fijcnidan iîntelv eits i efoiat ie -. arý
thial '111. tr;IIIuetlion, in i ies onr) i i id avi ion ee

ranigei ut t hu saisi towN f (il'aforth or ' uore)onent
dind duirin, n on.'tf tus deaui 1u lîsiut un f e i bl
flwic trrilor. f i c Ile SIi J~ l I )i l~î ('oui rt o I t li Ysni

af Oxcird."'
i>lai filiff. . scuilI Lu enirely ur it rui

hut a 1l o1 !i, th tr-;isîîstjssu o lu Il i on JO i il t fi'. i t l rn
alu-ange f uIw u'a uill ft),Wi i, suaflssr1tli. TI'be % Ihult of tu
good, Siud for . . . eesst toI, i fnd on rdrl

ceive v uIt' tierfo utI tue sit townl .îi Mgro i lîre
P!v I plau' l bui Ios' is, aI( ili nuo other.l wI uv aid paynîc flul
tiierefor wcre aUtIlic sat al grol iu t1li godl
wee lîpîei-os odeedait îîud vrsoiit.'
.n\ila.gnei iulhd wi u ilstaî 'o eein

finit lic nIiglit, ifl' avsd r~seaîit o liaxian IlPonl
tuuIlilait Il(c ia îttseo.iptîu' Ieun. t u
pilaintifr and dcfsndat agec s t the, factý, alid thajt de,

enan wS rte sweai-iig to what Iliccmsdeifi
legl rsut o fies fat. .. t tîlc~ent. for)I theI piuîruswe

of thIis Ilotion, I !11i1>t eptlani'.ttuet.Bt
hu canno conplaini if the i11Iiidîîvit wdih l e nae to c

tho caseý of defenidant iý takoin strietlv....
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[leftereîîce to In re Doolittie v. Electrieal Maintenanee
and Construction Co,, 3 0. L. R. 460, 10O. W. IL. 202; Taylor
v. Reid, 8 O. WV. R. 623, 763.]

Taking plaintiff's affidavit, lie does not pretend that flie
goods beeaixie the goods of defendant at ingersoli, or that
the goods necd not be reccived by defendant before liability
attaches to defendant for the price. l'rima facie, delivery
of the goods must be made at the time or before the
money the price thereof is payable, and 1 see nothiing
to indicate that defendant here could not traverse the de-
livery to hirn. Snch delivery would, o>f course, in the ab-

sneof scîne special agreemenit sucli as is nlot indicated
hure, be outside cf flhe jurisdietion of the Oxford Court.

The case is not like Rie Noble v. Ciue, 18 O. R1. 33....
The action should, therefore, not have been brought îz.

that Court, and plaintiff will pay the eosts.

JIJLY 11TH, 1907.

DIVISIONAL COURT.

IIOTSE v. BROWN.

Con tract-SJale of <loods-Proviçions as to Payment of I>rice
-De ferred Payments ta be Agreed upon z5ubsequcentty-
Incomplete Con tract-Vendor not En.titled Io En force(-
P'urchaser Takiny Passession of Goods to l'est andulie-

turn.ing Same-Disraissal of A ction--Costs.

Appeal by defendant front judgment Of MORGAN, JUU.

J. (if County Court of York, in favour of plaintiff for the
recovery of $145, the pric of a "Hanse cold tire setter,"-

aredas damages for breacli of contract to purchase the
sanie.

F. M. Field, Cobourg, for defendant.
F. E,. Hod1giný, K. C., for plaintiff.

The judgnwnt of the Court (MRUT-,C.J., TEETZEL,

-1î. N1N, J.), W"s delivercd by

ANGLIN, J. :-The contract between the parties bearing
date 7th April, 1906, is in the following terras:



1USE r. HJ.fQlt'.

'eCburJ, Ont.), F.r IIouhe 1906.t),(>

Sir iurui\ pruia~ufrontî pal onte NI'. 'fI l
coid lire suitiqe, Ihu hle u -Iip tî Ill lit ' ori euuv
ft . . « ,Il .r about. . . . . . fi) r lîýie

agree to iy) Voli $,14 . L f o. IL. Toront o, Ont., as foi-
lew.: (M.., ils . . . ami 1 agrue ê emwuet aotes as

t1e, Notefr wp ...... (Ile .... ,...... 190.

. . . . . . . . . . .... . 9 0

. . . . .. . . . . . . .. Ion..

.. .......... . ...... .

i-ent1 t iu affer t 1 rix of, the muin;le lit dlestiiîtlit
herein ~ ~~~,I t1nnndb u lut it iîs ini propur wrig dr

if 1son Ii tlt.nîubi buw III u r<Ilui(n I l ufe v1  utle
1'ie agrue. lu not l>fv \ou iîîîîu diatel v audiI lu tau iid1

~ettiututa~'uîît erufura,, it is rei eiorruieT

''he tille- I tlîi> Imnaehîîîe4 to rulîini lu .11 iis- P. Ililî..
unltil abuxI%4 eilo ;utt.r paid. Si îto~t litar no initerest-

froin - , - . und1 e-a( i -f said itotus >hall 1u a li un uiponl
6Idnauîhinc uiii il puid.

1 îv ils order itih the îînder.,tanding that yoit are
to s;hip ine thi:s ma~uinu subjeet to yuur printudl warraîîty,

pro idng1 opurate il accordîng to your printed instriw-
tics Soich i lwrubv agru, to vo amid if on reeipt or titis

iau hineo i ain flot able 1< o (o rk piaillned for il, I wil
lnot retur11o1 il. bolt inîîne(diatoIyapi to vonl for. indru-etions

flces ol operate it, atnd îi the e'vei we uanîîot agree aiý
fo tue- maune boing eapitble of doing whaut ou claînt for
it, I hun'h.v fge o abide 1w thle deeision of d.itr.tt
aHiltrators sueieetdi in i(, ulsital way'.

"I hevrebY aeklowiedgeý a euopv of this oirder ait this date.
Wjtlw-, E.. 0. Geo. M. Brown.

A\Il order> tak-em subjeet to the approval of J uiius F.
Honuse."
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The agent of the vendor comtinunicated to the defenldant
a cireular whieh contained the following clause: "The Price
of flouse cold tire setter No. 1 is $145, c. o. b. cars Toronto,
Canada; $40 cash; balance in paynients as may be agreed
on; and a discount of $10 will bc allowed for f ull cahi ýsettIe-
ment within 10 days alter receipt of mach*tne."

By the evidence taken at the trial it was shewn thiat
the dates of the deferred payments were to be agreed upion
subsequentiy by the parties, and a letter of lOth April.' 119Ù-6,
from plaintiff te defendant containcd this sentence: -1.
note that you have lef t the date of your deferred paymients
to lie deeided upon when my agent calls on you again.- lu
a letter of 8th May, 1906, to defendant, plaintiff again re-
fers to the fact that "the tiines and amounts" of the defe rredI
payments are stili to be settled.

The machine was shipped to defendant about the mnid-
die of April, and was taken by hin from the Grand Trunk
station at Cobourg. lie tested the machine, and on lOfli
IMay decided to return it, writing on that date a letter ini-
tended for plaintiff, but which, however, did not reacli iiun
until 22nd May. ln this lie states, that lie has shipped the
tire setter back to the vendor, and intends to, cancel his
order, upon the ground that the machine would not perforin
the work required of it. The present action was begun, on
19th July, plaintiff claiming to recover the price of thie ma11-
chine sold to defendant ' or, in the alternative, damnages for
breaeh of contract te accept and pay for the same.

For the appellant it was urged that the evidence shewedI
a paroi collateral agreement that there should be no0 con-
tract between the parties unless the machine was approvedl
of alter test by defendant; that the machine delivered wae
not that which was ordered; and that there was no viec
to warrant a finding that the machine had been acceptedI by
defendant.

We expressed our opinion in the course of the argument
that upo11 none of these grounds could the appellant suc-
eeed. Counsel for the respondent was heard only upon the
queastion whether, ini view of the fact that the datesz and
amouints of flie deferred payments were te be the suject
of further agreemrent between the parties, there was a bind-
ing contract of sale for breacli of which the plaintiff wouild
be entitled to damnagesý.

It is welI settled law that'to render a contract of' sale
comiplete there nmst be a price ascertained or ascertainable:



IJOCSE v. BROWN.

l.iîgun ~ ~ (I vPL e~rur o.. C'. I16. 13~2. wheru tilt,
agrueteutrnîîki 11 referexîve tel privýe, the law wil îiiner a

eonltrauIt for[ al ruas-oulel price, wvhieh can be 111, taue 1,v a
jury . Wlwrp tW arties grc b)i Ael for a reasinilîl Nrue
%%if imil l11o1o ire su!Ilra 11 p riee i ua v l"e aSue l-ra iii d i n

iiki. mianr. Buit it is uuhewie wer t1e agreeuuent

pV i l partielilar mode oif îîvram iio priee 'l'le
Cot 1 iamitiot, îin t liai (o]oe poiiul itll, part 1ies to) s11>l 'it I 1

auny dthe mode of aseerainînut; ami wiure the imiîde of
asertanînntprovîdei for i thi futur- agrreeieit of tie

lparties>, on~~u ieuiet<f thit vîmilravt of sale i- left

fre iiiesv er.I Vu .1)0.ii

[1<emree to Wîttkowskv v. Wasu 1 N. C. 451, 456;
Bienjanîilî 11 sale', p. GOCaL ~ etop,18 C 13.

1i5;De~nuev. Fennell, 2 lreud. .

1 aiiii inable to se any rad ditiCtion between an ionru-
nieat mhu s<îlaves the ive toW bu led Il fu tirei -

ions 1-ua n tue parties andI au agreulit whph juîinesý

to utue ngotation tu deeriat il i of iel 1it-e aîid
anionnîs[ ofI suh eecdpym1î It w'ill bw îo ilut
mi tilt meoadm of '.tli .Xprîl above 4illotoi, it i, pro'-

'.i4Itit tu efredîaYîîîni> >slnd! iot buaritrst
Werc tlîuy to, beur i 111't tue lîgîh oif tlle puriods ihi

iwhich they hlold bel mîalle nîlight bu of great imlportanîve to
b(tlh vtidloî anid purltsr;bt tlî provknî i lig

incIt tu inîportanici of tis neeriiu ecn is

That ile wýant of al dletilite provýisionl in) il uoutrartxfl

the, amounts anti dtes of panetof deforrod iiîstalimieiîts
o! uehs nioney rendurs a c-ontratt inmiîput iln-

eniforceule, er it i, c-ontvenîplatud tht wis ii er

shahl bu thesuiv of' flirthcer neotaton ad futurei-

ttimettwn tilt pa1rtiesthmsevsi weil ctbihd
lscvv. llr1Pye A pp. Casý. 311: Bristol. Caîrlihlf,
îîn Swuîuca crutedBrcad Co. v. Makggs, Il ('i. 1>. 66

Qîmeen'sCll v Jaîne, 10 O. LAL B. C a10 tu MU U, w11.

In ali the(Seý vaises ic Court had to deual witll otat
muade by orpoen, and preede uon thei rifle that
thel whole of thlat fhih as pa.sef becee tho partiesý iiilst
he taken.j into consideratcion in determining whether or flot
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there is a completed contract and what the contract is. But
iwas because the eonsideration. of the entire correspondence

iiaeit ianifest that, although the price was fixod, the
amiuats of the deferred payments and the dates at wliich
the >auie >hould becorne payable were left to bc subsequentl-
agree< upon by the parties, that it was hield that tiiere was,.
in fau-.t, no colnpletL'd agreenment between thein.

I can see no distinction in principle between such casus
and the pre.sent, where tlue meinorandum of the c-ontract
itself s~huws upon its face that the amounts and due date., ol
the deferred payinents were leit to bc settled by Itfutre
negotiations, and the subsequent letters of the vno
(plaintiff) shew that this was bis understanding of the
situation.

MeGibbon v. Chiarlton, decided in the Court of Appeii
for Ontario on 24th 1)ceembcr. 1902, and not reported (noteil
1 0. W. 11. 828), is a decision to thec like effect. In that caise-
the price was ascertained, but the agreemient, as found, pro-
vided that payaient should be made withiin 90 days froin
shipmnent, or, if the purelhasers dsrdmore than 90 dlay v
for part, interest was; to bie paid on suclu part after thie !)(
days. Maclennan, J.A., in delivering the judgmentt of the
Court, pointed out that it was left uneertain whcther credit
was to be given for ')0 p>er cent. or 10 per cent. of the pur-

ehas mony, and equally uneertain whether the period of
creo(lit >lhoiitd be shor't or long, and for these reasons the con-
tracýt wasý liold to be inconiplete and unenforceable.

lu Wardell v. Williamis, 62 Mich. 50, a eontraet for thec
saile oif a farm nt a fixed price provided that a portion of the

pucaemoney should be paid by the givîng of a niortgage.
rrhe agreerntient further stated that the farn hiad been sub-
dlividod infito lots; that the parties were to agree to the valuia-
tion of cai lot; and that the purchaser should bc enititled(,
uipon paa11nent of the amount so fixed a" the, value of eachi
lot, to ic icw ag of any lot tie value of whieh hoc paid.
The Cour't held that thiîs coiitract was ineomplete and uneni-

focalin the absence of an agreement as to the value of
the, several lots. Again in Gates v. Nelles, 52 Mich. 4441,
a contract for the saile of an interest in a business at a fixed
price eontainod a pr-ovision that the purchaser should give,
*"suificient security' foi, tie payinent of an indebtuidnes.s of
th bsies and of the purchase price." This was field to



hed aln, if-onpe and titif ii tW.îte eoet. li (at~ it:
f 1 JI tpI lale t f 1ur'lier itegutiali ion- atîia tti il, ,1,1 tpi lu tlite
sIIlejne of li el 11 ,.0'11i t ' b 'i% -I)

Ntî il, 1 e > lu :t teu filet titat te Pîl'ieitsel' îottlc pos
wîî ['l 14-tlr s 'e , :1tt t'lt-iiine t il'or al tite f'or te loir-

III] I-' -ut -nkt. il~ affeeî- iIlt, rigiît uf tie parti it's.

seýiOf w takeîI1 atil tlu- iiîav bine w aile e plIirImîi lu
1t1e teni u'11 f lthe agreelielî inade bnqetw cn tttIeus-: it
(aat 1 il iteeftre ta o"tpiniionlie asetbe lu an ilnilied
4 'ntl rt, i t1 -111 aie a i tlie it ' - 1;11 teil iii Ilie u i 1'e or at a
rea.ina bit'ý1l ]rieeý. \- stale lu \V tkosy'. W ~t t Ittgh

Uetila i to,~e~' t i a, 1t, 'eît t l ve ted tI lie lit i e nîier a
('01fietii, je] is s iittipit' il istl o ru' lies CH in the
i eîttîr tlem( atles iiin itrox îded litai l1wucr itî be el

jwrttt Il uf 1'teit luib\ed l' tlei''v~ Chu 1 t i tee

for flte- jti' Iitnt, nikiig for tlittîi an aet iî Ia 11 x itieîi
t!t \' itIvenItIade liie seîs 141 deptet'îttîe ilier whlaI

lui t'ido ivdtit -htall be or i itat titere shlîîi île til period

11' eredit.wsnoeotre

lte, lop-. anid the piaiîîîl''~tt wW0 irttre fîIis.

'ite det'eittiiît, iîî'ee, d lot re1e w teiiîao'iîtîe ltittti
li' rutud itî br \as îIeiltît u îîleil tîolle'r

Uîits. lichlie fîti-ititt'l ahkt t I Iîio s t Ill -a\'
iil;l'at itt itîîîiî tue pitali t x îW tti t'll Itîkel ti i lit Ilietn

ji ti e stttel' ttmert' ntlt tu t w uetton tmi tl "aon t me ~ti-
Ine. TitisîttttWtýnlri tti iteinlt 'tî't

tu riibetrt iteý TLottlvt'îîi it]e I~iet i'îiî

cl ie ai* îlIttin xlitiee Iiis ti iii ugrolinîd s tl t tt i, t
ie rttjltl ite lîteiiie 1tî ant ttliit it'îgtitol ttf i h e. îti

if ll cont iet tatilbe et11tiet ant i b tiiîig liptt iiiiti,
irtîrel i iî iolaionI of l1sageeîtn nlli to dou sa t 11

Ioti]iow hie plaýint if1'; uta ttpptrluîitv Ii îlenitstruite ls eapa-
ctt1 lite w t. rtîil ofIl. Iliaiîg rear Iu ai the

rîriiîttaiee-,il \%oîltl api.p'a ho e eqîpitabie thaI neîther
party shtîuld ý hauni' (fi' of ut' aut in Bot piaitiif.,
Iiî'ii iî' 5 ee'sf lvolîposetideedit' appeld i shîtti it

ply 0wt cest- t1iretîfl eeidîî

DPI AL n DROWA.
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RIDDELL, J. JULY 12TI1, 1907.

CHIAMBERIS.

11E TRON~>TO AND NIAGARIA POWERl CO. AND
WEBB.

Costq-PayinenI out of Court-Mloney Paid în byCornpanytl!
f or thieir ownvi Con venience -Itaiiway A ct - Liid Ac-
quired by Company-Vesting Order.

Motion for paynicnt out of a sum in Court and for costs
against the company.

W. E. Middleton, for the applicants.
NMeQuesten, Hlamilton, for the company.

1IIDDELL, J. :-The late John Webb, in Sptcnibt'r, 1890,
bouglit, and froin 'thunce to the tiine of his death wa-;s in
continued, absolute, and uninterrupted possus,,,ion ofrti
land in the township of Saltileet. H1e died lu) 189-2. lia\ing
made bis will, whoeby, after appoiuting bis sons Johin Ed(-
ward and George Frederick Wuebb and one llobert RBeubeni
Uorgan, executors and trustees, he direted that bis sid
truisteus shiould "lat such time or tixies and in such insu-_
uer as the 'y inay think fit, seli . such part of.,.
reiil . . 'estatu as shall bu nwu(,esary . ." and pay debtS,
etc. 'I'Chu reimainder of bis ruai estate was devised lo hiý
truste.s iii trust for bis wife for life, and teaftc o i.
chiildren, with a direction that the trustees, miglit, upon re-
quest of the wife, at their discretion, seli aniy part, aui
that alter ber death they might seli and divide the pocis

The Toronto and Niagara Power Company wcre incoýr-
porated by.\ the. Dominion Act 2 Edw. VIL. eh. 107; theýir
Aut- imade applicable to their undertaking, secs. 136-169 of
thiu lalaAt,1888, L.e, 51 Vict. ch. 29 (ID.) The coin-
panyv iiadil an grum with the trustees to buy a portion
of, thu lanid for 1$1,500, but, not being satisfied withi the
titie, they pid tisý suni into Court under sec. 167 of the
lRailway Act of188

Applcatin i now made for the payaient out of tliis
sumii to the( personis entitled and for the costs to be paid
by thveli coînpany' . The company do not oppose the payxnei(nt
out, but aîk that the costs be paid by the applicants; and



RE DIEHfL AND CAJU<ETT.

ftie e )ol Hi )il i % al, or a veý ýÎî fier ] l\(ý l1- do iit tiink, a
vesî in,- orde it nesar, a~, man. 161 lu, 8. C. 1u0; wh 37.
son. 21 t () pro ide that th- -agrenent shah bu demred

Po be the titie of tbe eoiiïpany ta the landi therein nen-
tioned."

, Ns to n mts: 1. iii Re ('anadia PmAti I. IL M Cm. aval Byrne,
ainte 2!8, enAideýre(I that tie rile laid do\wn by 11w (hýaielloýr
al uc I)ol'.eaa, 13 P'. RP. i s stili lial ini 10e t
%0wh i tua rifle for,îaerly appli ef. \iol liere the o pa

dirfglanI for their owii n upss whd andl they- naiiglit
expoprateif the ownfersilwould. fot or coud flot imake al 04i

.one~anefor their ow.n proeanad not forI Ille ;11x an-
tage of tlao-P eaatitiv1 tu the purehi lraee or the land,
pay the, nioney înt ('otrt. 1 t ithat the e'toliparly inust
pay the uo-t, of t hi ii 011iofli Il iv 1w (lte payient, of
the os of anl iweeasiollaî ilotion sulela as this. ij' a ver3' tri-
f!illg prîc fa or theý povr grien to this
con)lplty.

Ri:1E IL AND 1) AlETT.

Company-Ieccirers ~ ~ ~ ~ / l'o oo i i#r îirî<..Ç e
for IonrnencatBnhvde 1ifuka-e el
Berin rto aa4«ns ceie1

Motion hY one lrnn for ain ordrr authorizingý hitn to
bring an acrtion against the' receivr, of the Imperial Paper
Mfilîs olf Caniada, Linmitedm, in tecrttsane mmtomf
in the jud(gmenýtt.

A. . Ste-wart, for the applioant.
C.A.?asteni, for t-he- rueoverz.

W., Il. Blake, K.C.. and Vraiik NieCarthy, for two sets
oftrte.

RînriiiJ. -TheInieria 1>awr il! 5of anada,
Limiited, is a coiiipany inororte tner 111e provisions of
thie Ontario Comnpaniesz Act.
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On 5th October, 1903, the dirctors of the company passed
a by-iaw, No. 52, for an issue of bonds to the amýount of
£200,000, to be seeured by a inortgage. This by-law %vas
sanctioned by the shareholders on l6th November, 19w3,
and the bond issue wvas accordingly made. The applicant,
Clejinent, is the holder of bonds of that issue, of ithe face
value of £2,000.

A meeting of the holders of the bonds of this issue wvas
cafled for Mlonday Sth April, 1907, at the offices of the comn-
panyi No. 612 London Wall, Londont, England, to eonsidcer,
and if approved to pass, a resolution consenting, on behaif
of ail the holders of the bonds of the said issue, to the crea-
tion and issue by the cornpany of mortgage deb uitvres for
the aggregate sum of £400,000, to be secured by a charge
upon ail the pro-perty comprîsed in the indenture of inortglage,
,seeurinig the £200,000 issue, in priority to, that indenture and
the bonds thereby secured.

Thuis meeting passed the reslution by a unarimouis v
of those present at the meeting: these held £12 0,800 of the
bonds. Frein the minutes it is clear that Clenient, who is
said to be an American, was not present.

One Adoif I)iehl, who also was not present at the meet-
ing, thereupon brought an action in the Iligh Court of
Justice in England, on behaif of himself and ail other hold-
ers of the said bond issus, against the company and othiers,
and in that action asked for an injunction. The motion for
an injunetion seeking to restrain the issue of the proposed
bonds in priority to the bonds for £200,000 coming on 23rd
March, 1907, before Mr. Justice Swinfen Eady, it was
turned into a motion for judgment, and judgment was given
that the counipany, with the consent of a bare majority ini
value of the bond holders, given at a meeting dulycald
might issue bonds formiug or creating a lien upon the propi-'
erty contained in the mortgage of 18th November, 1q03,
in priority to or pari passu with the bonds secured by that
Mortgage.

Clement is not alleged. to have been a party to, or cogni-
zant of, this action.

In Oetober, 1906, lYiehi and another, suing on behalf of
themselves and ail other bond holders of the company, be-
gan an action in this Court agaînst certain persons namned,
nnd the company, asking to, have it declaredI that the mort,
gage- constitutes a charge upon ail the property of the coin-



le] EDIEUJI ilASI 'Ai lî4,ur i.

panyvunrsI tht'rt'iî, andi-r a itiît ,rthur or
>1114.. A. rccciit'r or mîanage'r wal, ai- tiiiiç'<i. Iiu iiis
action or'dt'r. were maade' 1)v this Curt 2ýth (O(tuht'r, -2wih

P16 th Januar ' and 3utih May, 19i , NIuý--Iý-
iii thv '-iî J ohu ('raîg ani George' Edwards aro iisi
tuitcd ri>cct,'iver amdiyîianagc,,r of t li' tuai pauvu i ii i Se

Ivembor, 1907.

'l'iîcscitl gcttme,~'thet triistt'es minh'r thle th i f
Nuvembe, 1903, aresId to heo aIcti\ve'e c îli carrving

ouit the sulcw whrc the iluortg"agco Nvaur 1903,
sl-zill bet postpinuid toi a new deht to u be creatd.

('Cîtient now aks to bt' ai low d to îig am on f'ý r a
dccarîixîof bis righits. aad to) rt'sraii thte rttti t'rad,

othe(r., fromît giv ing eon"t'îts, ete., 1,, ai-si iii the t' i * rving
ont of the sch'me aireatly referred to. i I.- st'art'eiv tiuiedt
thaÎ if thig whieme go througlî, tht' rcit %viii he that thie
applicant WÎil los', if îîut the' wholt', at lt'ast a siîhstaatial
part or bis lîim.

'I'hev r.111 atlupt&d hbv the Court uî>on aipplications ut' thî'_ý

ehr&tc ii lad tlwz li Lord histiue Turneor in llandtilit,]l
v. llandlliuld, :; De G. F. & .J. 76C, at P. 722, a-~fios
- t is nlot, as 1 apprchlend, according tu tht'eor4 (if the(

Court to refuse ibc toi trY a right which is caiî' gis
It4 rvtk'eiver, ul'sit is perfectl * clear thatf thî're i> nuo
foundation for tlle T'al. Lhis, so far as 1 knim, lis uît'vtr

IHý(. , onthe ontrary, it is and
followol lv Mr. (aftcrwards Lord) JutcLhifty Min rn
v. ('apsey, 1891 3 Chb. 4 11, Mt p. 4 14.. AndI t1wt' m sa i ît'
ip adoptcd ini tht' (ourts iii sumue, atf loast, o)f tht ' Vitcd(

Staits : se 11 îis v. Parker, 111 Niass. 508, at p. 5l11, xt '1
it is saîd :"ý Leave tou bring such an action. he app]ied
for, i., grantt'd bv the Court of ('hancerv a.-, of courz', îils
if 18 car that t're la no foiundation for the' elaini.*"

Can if lie said here that "it is pcrft'ctlv clear tiat there
la nui foundatioîî for the el'iin?*

The' right t'laimt'd that a hart' ma «ajoritv of t'redito)rs rv
it iii their powr to destrov the~s''uii' of tiie nin"ritYý
is an extraortlînarY mnie, anti cati only N, obtaincti liv the(

c14eareast of 1gttmts d to flot intond to, lxx and 1 h IIIîI
atrn not, guilty' of man'v wadof rsýpect for _Nm. utieSwtiifen
Fat]y whien 1 say thiat I cannot flnd thiat it is purftetlv elear

tha.t there is vo foundaltion for tt claini that Clemont de-
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aires to advance. Anything that that very able Judge may
s~ay must be received with the utniost respeet; but 1 thinik lie
would himseif be the last to say that bis judgxnent is certziinly
right. Thlat being so, 1 amn of opinion that the application
should bc granted.

Theiî costs will bc (lisposed of by the trial J iid-oî it

action to bc bogun, or upon application to nie in i Ov Chamobers.

IDtDELL, J. JULY l3TIu, 1907.

CHAMBERS.

SWITZER v. SWITZEII.

Husbaied and IVife--Alîniony-Interîir Alirnony andI)-
burseman ts-Marriage Admit ted-Se parationAgem i
-Adulier-y-ioreigu Divorce.

Appeal by dlefendant front order of local Judge at Walk-
erton directing payrnent by defendant to plaintif! of interim
alirnony aiid disbursenients.

W. E. Middleton, for defendant.

.L ibner, for plaintiff.

BInLJ. :-This is an action for alimony and oýthegr
reliefr, Thle marriage is adniitted, but it is contexuled fori do-
fendnt: (a) that a se,(paration agreement entered into lx,-
tween1 Ilhe parties conc1.les plaintiff; (b> tliat plaintifr wa.s
giiilty' of aiduilter y withi a person named; (c) that a decree of
divorcei baýs beeni obtained fromn a Court in North Dakota.

1>linitiir awswers these contentions by saying that the
allegod separatien agreement is not binding upon bier, as it
was obItain)ed by pressure and exéeuted, under feair of furthier

ifllretmet, nd that in any ca-se the fact that defendfant
bas gone thirouigh ai foriin of imarriage with and is now co-
hiabiting with aniother woiman nianed relieves ber front the
coveniants in tlie deed: Mforaîl v. Morall, 6 P. D). 98. 'ShIe
deies the adulterY, and sasthat the decree for divorce is
invalâd.



i3ItITXER Il. S~IVITZLER.

TIhe rulo is to inrijîtii aliniony anid tld!, i,u i
Itiik core lv i t are Ii v lit Il J., ; i i A 1 ýý , Ai-

~vc~xl 11 1 .-JO S, iii p.5 : 'lli mîarriage U i ý aIîîîi[ te;
Pîdî'ilairfIli oil >"]pport l)einig- provvd, tlw( plaiili l-

tra ta itelea id. îg lîare i in 1i te.îi 'if
1ar.1l' r e o luit 0w ~ ole Il file. buott I l auîîu l

that allv fauli! Ia ;!l w fountwitIl hIe rule laid iba l l,,,
Il t aIro don btl), î'gî ysiibidl thle gratnt ili i- rrîni

i ( t'oulrt-thlat is, 11 lie roi i l j ud îeîal1q di,- çret i ori S. t

'1lî s1art oidd lieb hieWI. gises up ail lier
righl;i forl $?0i>, e\et'liii tuel i luataîe ii n i thle

Iinaterial, eau flot, lie ;ia b r i o tle i~ iii il i ilI1(I lI ' ioe i a

til (a nell r, li, h iîs le rneîiî ed as he.1u e

M r it i,ý 1.,agreiioi Il hi tw ol eî iii tue;Ijl Ator.(I

littion,.

rUhi aidultery is ulîile, and' i liit caniiot. la t ried i pon

As to the North Da)ukota 7d Ior, i1 t oild iippeair flint,
th p;Irt1il - rei îî g i n M an i 1obîî, 1 w t , li d f, - [a il rc'i iu
l ýI e i uIltl ia ft bi sa. l i i adi il , NIn cain vI a ruIce1 i

V.uty ( )111tuîrio, in tlie suîl [muer of1) 0 lI hl weI tl
liisoNorth 1aoa and1 reîîîaiîîedl tîtere fo r abjout :l

miomitI, lit whîeh-I tiiew lie gave i Însruct ions il liis% alttrn

I er iii Iikins i 10 1 forireninls alid, ais Ilue savs

uaei pril,. 905i ,-, al delarai f itn]on b eeîîe
l i izen Il f teI il1 ) ted :itltieS. TI e leîîa îîînl f tok placi i

Neven19eC, 1 t

fo r a dioc fr1 ilu u iitc iourt ftat Sta1e îitlîut
pe snl sesin, p l i f- lleadi ýlie îbine Ie wa
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lin Bruce county, Ontario, at the time the divorce was
granted, and had been for some time befor-indeed he waa
visiting f rom time to tiine the wonian with whoxn he after-
wards went througli the forrn of inarriage....

1 decline to consider a decree for divorce obtained in this
way, and by a person so situated, a valid answer prima
facie to an application such as this.

TFhe appeal f rom the order of the local Judge awarding
interini alimony and disbursements will bc dismissed, except
that the amount of interim disburgements shall be fixed
at ,$95. Costs to plaintiff in any event.


