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TRIAL.

LUDGAIE v. C'ITY OF OTTAMWA.

~~~~~t rIujryI)Iedlesteruat-Sîoiv and4 I ce

cIîo hv HannahLud1 t to recover $2,uO0) damtages

114. p1inrtff a]Igc at iii the ýiternooi of the l5itI
>ii 9Q i,- vt, w as 'ing westw ard on thte sott sidlt

kibrt~tret bewcnO'C'onnor and Bank~rcs iii tito
of Ot~we, whitowing' to tut' wanti of 1u1repî,slpey
yen snd aueros onditioti of li 1w al, si1fu

hubr irîn, and sitstaÎllnCd ti 00 cr01- jurllies; tat thIO

rjpa wec aued thegb s eliec of the defoin-
~athvr sr~atsandiacn ini w'ilfuhlN allowing tliat

10o] of tuei tee in qietoito bcoîne ai reinain out
ranid litii a agr e ondition for pedest flans.

lie detdnt1eicdtu allegations of t plaintiY and
Stluat thehinto ' ïijury, if any, was duie to lier ow'n

agmee l and int ot, cat e, andi that by fhlio ri~ of
mirY care- ;nd cution1 she iniglit have na oimld flic itîj uv.

r'he aiction wvas tried before MABEIE, J., WÎtIhentt n ln'

YAre $ettOttawa, for plaîntifl'.

I~ayur eVetvOttaw a, foi- defeîtdants.

~AEE, . :--Ithink in tii caseý the l)laitttiflY 1ai csfib-
td habiityaganstthe defin,1ants
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li-a.s i1hàt aibout a foot on the outside OF tAie walk w as
~ Tat gre'~ iththestaenlntIllade 1,1\ One of the

dic tht ~e hd ben ceutoîcdto walk- along, on tlue
aidege, biecause- i1hat wasth only place shie (0111( p)ro-

sdwih ainv resoabe egeeof tY. 'Filn -Nfr Finla.
inkaz that rt lit,îa lî 2 or 3 iiîhtlie' on the ins-ido

tewalk, and it loe lown towairis the mniddle. HP,
;1wihre ml.glit h1ave bee-n places whe1(re it was thlielker thanl

inches. That h tit ail eontriadieior\- of the statements
wade iipon plaiîiff side of the case. tliat it ran up to 6 and

oeib e 7 ies in hieight.
Mo- haveý it henthat this condition existed for 3 or 4

~ks i~vou~to thýe accident, without any reason being
yen why this ic-e euldh- not hîave been rcînoved.
Theý case does flot strike nie as being at ail similar in its

___e wnh Mahoney v.City of Ottawa, decided by my learneil
ohr Tcdzol, aind rcportedl in 3 0. W. R. 695l. That case is,

tLin, dfitngu~'hb1eupon ils facts, and the only assHst-
~oe ~ne dei,from the cases in niatters of this sort is

j1p th fac(ts cýan bie said ta be largely identical. 1 think
ai iit existenceu of' this elevation for the ]ength of timO

kýM hwe, duiring a mild winter, withi the appliances used
ii;, itY for- the rernoval of just such dainger8 as this, may
M-li to) 1e gros eliece N eao i- shewn for the

ti.rernoWVa1, notig aL par iin evidence that would leaA ane
Uunmk i', wu!d 1Wai 1 e beni'nresonabte to expeet the city ta

moeit ; it il in al populous section of the city, înuch
i~lled, witi ba a do7en doors of ane of the nîost tra-

iI~dstretofa ibe itv it reinaincd there for the length of
1e have- menitioni-i. As ta the knowledge of its existence

&ûuuh tht i- flot even necessary in this case), its pres-
e.appearst ta have becin known by those whiose duty it
m4-d--ee t# iie, to be. uinder the law, ta, have seen that it

~~~(i iinled Qu ai hso Lacts 1 think the conclusion is
N-islilple that plinifl' Ias broughit defendlants witbimî the

kuwhieh rnakesý thein hable in actions af titis sort.
1 ami dualing- oiv with) the point at whielh the accident

ýýrc1 I hau io conecrn about the block from anc end
iii Orlher, or anm other b )Ilc or blocks in thie citv. 1 arn

uiù~ dit~ntlvwith tliis partieular location, 204-206) on

Then as t t quiestion aio damnages, the plaintiff's injury.
riinitely, was noýt vurv serions. She is a lady iii humble
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station)ý, t'i ngi) o1il. >ome $1 i a1 11lomh. Sil s',1 ha
lo~t$11L0 b~rteason of lier beingl lid( Up wiltl i te ede

;1141 sh, pidl.3 for board; tUe oto 1bih 45 5
a IM', nii$1 J or îîîi1îî inkn oalo.o o

'i i1el, orw ol th1w bones of lier w ri41 Ivas br-1oen)
urii. utv as iiad a good recoi erv. Teeiduxes on

pelfaieft.stife-sbut to ail iwnt>sn purQse br-

Ideabl pan, mi or bis h pain ander asý otlti koMai

ýttiin uin Io make the w'hoie oîeaini2owud
nuto 1,e minfair io bot parties to the litigatiion.

There*0 wýiil th Wfo ,b judgintn in favour of p1lInýTi r
$5,together \with Ithe iosts of th1 at1on

IIox~tsMAsERIN ORDtN.\RY. JvN 12 1 l 1t6

MXASTER'S OFFICE.

lIECEMNTSTONE ANI)D BUILDING, co.

EGAN'S CASE.

Hegiier-esollionof Directors-Afiem pil h Gel HJ o

tona reforenice fo)r the wiiing ip or the ompy
wa;s -ougiit Io wiake SaîudEgn abeasa unriutr
îlu epe of, 10) shares of' theu >aiatouk o'f iteenî)a

T'I'îî M.sTR -I tti case the ( dineto-etîibt
Egani, uriLiinai11' signejd iin April, 19)(4, f'or sar i.th

<apta sock ofi company. Ile ubetnivppidf,)r
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SQ. Did youi i bscri il i,- sto,,.k Eist .ueýh as, you have de-eribed
fïor 1o 4haresý more?' A. 1 Llon't reinember jr being a lîst at
ai! l'hal 1 gai yine fur the 10 shares. Q. Hom- d1h1

jon appiy ' A. 'Pie pru>ideuî wanîed, or the manager w anted.
naineb aiihiii lu ellinL, sîek. nid it wvas in that

UwaY 1 gave hlmJJ 111 11aine. Q. 1Iow did you give him pour
naýme? A. 1 juit m\ne în, nie ou a, paper, but 1 donýt,

tei,:tuîber ani ' 11t ail, li. seond tine that 1 signed. Q.
()n a1 paper41 for lîw nav haes A. For 10 shares."

And- fujrther onl 1w tadin an-,wer to miv questions-
Q. io ~ vo sig Yom-i nanie for lu share> more ? A.

Tht anagr iantem.n\ ine in orÉter to assit bila to seli
atl-i wasl nlot foi- tuep ,le of the shares t'O mle." After somle

~le an an1er~ le was '~kd aai "Q. 1 ask "ou what
va. tht Thdý Yin saý\ yeni were asked Io sLubscribe for al

pL iiý- l%;s flo(t tuai vhlai you haveuae A. Well, the
alli491 ng l. repre 1nt , 11w nie at lie -wýî1 van i Raille

Iliiihl lullin Ook f conrse, I !id not talk mucli
mo:ýrý aboutit il I 1a iiivlý vnainle nii tie book for- Q.

Ang w-Ijlef Y0ou gave.( your na von dlid no(t iiutendil that i
eontact houd bebin i \o xn A. NO, vour honour. l

The ooksof lis eonipanv slîew tîtat certini original
,-ntie hie1 been ert1li-d Ont ith a pceu knife. But in the

o~ra f Pol-,, exhiti ýNo. 31, on p). 4, a list of thme share-
boldersappears aînon whnŽl is the folio\wing entry: "~Mar.

3î, aîn. lgan 20 1,50."Aid in the ledger of 1905
~ehbtNo. 3) i p. ,2(1, i, the foliowing entrmy: "1905, Mar.

x, . i$1,Q0-hIlgr 1 iu the $1,500 beingr (I*oS"ýed ont by
il peu ark, hIt l(i reernc ti tohe journal, 1). t. hI

jii otlher bpoiks t1e figure- before 500< is seiatelied ont w ith a

Thes enreý expint \Vhant the orig-fial muerse etre

in lu l ookl- Ol tliîk comnpan :v asý a stiarehiolie for) 15
àLJa, (if bblue of $100cd, in ail $1.300, on11 wli 1w

l'al pald -s,-)l Ieaiing $1,000 stili unpaid.

Ori 11tit March, U905, this dlirector-eontrîbutor- ivas
dfint4.4 a dlirectlor of tuie company ; atnd lie then coinplaimed
ibat thi, enitry' of $l.r500 was îvrong. ani finally at a nteetig

d-J ilhg boýard of tilrectors; heid on Stli June. 1905, the follow-
ing oritrv of a resoltion is reeorded and wtus passed at iîs
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in ~ ~ ~ ~ ~ o miaiu irrqe. ol 1ha 1b a1di ato fr

(~k, ol t1wcîpav i -iîew !p îa! on -s 1 ac.1~

t'ni Ili- ornan , af 1 r enrnll i ni nei~ th

i ~ ~ ~ ~ ~ ol lie -.hre -.î îkînwidg

ola anw r L [efnt i I-r iin.n i

Janue-. JIl ekrhiustae L .a .sn
w live, aier Inîigt ttt 11wîtc n I ol Ile) Mi 11;1 oresh
been eîered n wha i i-evledI tas ecnd xounu of

î't g'~îcrof îeiîhtvri," sid O ue tonava.rda

ber; and I a nd of '14f l).joî th liem nhrtu 1  11tipt

ofeth at coha111 SIlg kh ifhi anti liabit ie..of an nbro

m nti ai v, fimlicl po ronto Oir tro. W reig hret thatR
:lo( nIdo mm P icia ol Conslî. iate Çta mun 5 Ch 1)
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ýtok WeK forl thel prelsent vear. We trust, hioN'uere, that if
ai~ ~ ~~~vi ýin uue il O ie still (1esirous of investitlg in

~~~xrjý ioupn, ei!hbuale to aecuoniiiiitudte voit iit Ille
mauer.\,i ofi( aioig>owhîek as reqiiested."

W'heît ~ I) emmnd w e respecting iblese îaoeedIings, Ile
ci~idntkrV ~tatv Q. on cottipiaîitud to the boardl titat

you oughîLott been mode hable for tbh , stoi-k' A.
lesioir htnotr,1 ld. Q. i s tliat the reasulî t1tii iwbtueed

11ebad1, ýUarr tbe Mtiîon tliat, lias beenl rc, o]hIl, A.
I woul naîur ll hnk ht ias. Q. Th'en thec statmnuin l

i3ua Ie:ur î, lite510eiiiultt of atotiter reason ; iiiînl whtiuh
WQUJ vit ~avflO ~'-~ ie title retison; tbat whîeltý \.on iltade

befretuehurd ortiiswiIl is i 11 Ie lte t.That
whkhI mk bfur tu hurd. And t liai- ilU il ui lue?

0. . veIwould 0thi1k su. Qý. Anti the 1-1r of thie lutter
iMd aupema answ eted lii thie saute %1av We tt utî,

!11ýu', ht il' aI SUtne fututre, tinte vouit are Wl I mie-i tit uof

ioniiith' ua lerof ailii t jiii voit tite sto,1k il 'ttt-u
~~~~~~litxp ''ih îd i Ilte lutter tuai voit mere anxiiontý tç>
ýl Hh'so il in tiiev were refnuiu g i t. ias ai-o unii rue ?

t o~v o it lit -11,a1-o- 1entered iii bi> iailte i lite]( books
aiidlu te oijeiil -îinItaxfo thie ( uveriiment, bring tiis

ulwthin tu l b1w a ions, of Lord Ilmtli .Rh., l in Ex
1usr 1 L T1. N. S.723.' where busad Wllerlc a pur-

~onwh ishiîse fa il ieutor fi a eont J)ltix sek-s tu get tii1-
J ont~~, tcorsitni Prmeh tiv-f ii, lhiil ieîs 10 thie

i>c!rr éT1Of wiil i sa thir'i iis C oturt w iii nti raliv
wa h s iointl) the lia eand will biold hi ni si rietiy

to is 'ngiguiîîtt."See, fîîribeî, Brown's ('ase, 19 8eonx

~7 Hridrsn'~('-e,19Beav. 107, Ftafi'xei'utts'c~,I f4h.M. &(.5 ;andl Brider (ý'tie . l 'i

I iiii4. hti'fi't. hi>d tiis llireetor-o(iitfiîiiuoi- h i:lb!e
n respect of lime, 10) sba es in iiuestion. Io- -l foilow i lie
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MAUVIRS ou"(R ;i

lu-: ti-LME 'rO."E AND) MBUIUING CO.

*a~ -imu~iî u paceVu liai-n1 Mcwan's naine l0 -b îio

'Fi î I xs t i n t bi-, ra- NIM iî î w. as one, - b i

' - >le a-rpur'nt in 1 of tu ontI!p11anY, )j1 1our pe ion
riV oa t Ilite fli o\in t iiuls ut-( ' - tîa-ki Nt i t ý -hir

T ie» Antd ilrîder tlii:; anilug I lic niattie, apw r te

I>ettioter- Aniuîint utof k îi nsmbsm fce-

Willial loen $.0.

1 i.S. . 1pr - ii- l~1 n its ichi -tethe-lioar.hh b
t lie o i hi ha blr i ii b!i o win r\iglit t it br o

beenintcprehd asititing indi boli suteefft-t

Tue eitîrer ut lit c- nd ;ils is'ido -le8j d
rîîîti-~~~~~~~~~oi 011. n i fi -t ebur -i im~meigu
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i w inoîusi of all tile-t( liaetiflgs iha' e beeti îoîIf iii, aloi(

l[to M~ art, >igued bw m, i ii as clhairinan -* 'ie li1ur

'1h-fltin th1is ;as- ajiea l e -imijar Io il10-4 ii

Evani0s ~ U'~e . 'L2Ci 2 , ia head-nott' of w Iii iae

E. îgfed îeoraol il f a-oiii11o of a coi l^ y as

hie ~ ~ ~ ~ ~~~i dol~ f1 uit- n e<i or a, short lime as~ a

1.1elr Of iue oîîpn (uthr diruetors were then ail)

Poîn~IandE. ex e aiîur arl ad aîîIhting lu o lc Nil
ibeeoupaly.N Mm-re w't ree aHii)td i o hi m aml his

ng~uv as ne~r ou ut rei-del. Vil ia- sliare- iii thle (oin-

~erealiflei 10ollir ~ but tiae aliotieît N as

ao~finl [ulhaxingheneali emnmîiud livU th -

o-r- ,aith~w tiotd l ld'i p: i bu1. i liat W.s nainer

!"",Ilo iii ilitv of. tIn lieat liearescon

Thi cne bs blen followl-d îIi i\1igofIis C'ase, L. R. i El 9.

23i; Sînev' Cae. . lý. 1;3 Eq. 228; Leviî-kI t'ase. 23

L ~~~~ý fil N.S 3; and or cs

I ~ ~ ý musI, therfur ,l hi tlia Miifran i. a t onfît uhtory il,

"f bia >u-iO toui ter $2100 %")wi 1 of siaie in thîs

~ouupan- Uo415xi iiih ded.

10-10d Sm IMASI EU IN ORIARCsxv J VLY 9VLî 19Mti.

NIASTEFi'S OFF 1ICE.

,JORDAN' v. i-UOGLEY.

Jfubndan ite;, lrr( bffore 1~-h 1/of WVife l

J~~h.pmM ,/ liUofIroinr/Y . i uind ifr Marrioaie.

A quviti of1 ti1le aroi pofi a referenee.

i't J ?IASI.:-Sn-e Ilie judîgîîîeîî i tliis case relported

~ ~ VJB"(Il. loni of' 01o- di-enans\liin J ordani.

$br.uaiter olia-tttr i, r iaied ;i> I ;ii4, Sarad

thenor&'bef e, Aiept 22 VA ehii. 3 i ( C. S. In M' Mh 73).

ihati 4ýtl:tE- dîd not prue ie tille wlitli -Iie aequ îred uîuler

Iler fsix' willimiade in 188, bt that it vested in lier luis-

iwiii : aini Ilw ca- of Peid v. lle-d. 31 Cli. »D. 402, isý cited
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iin -Hiport cf -iieI conteîîtiori, be,.ing I ,1e~eîuîe h
lugi Milrried W'Oran's PrO1perý -\(t. 1v2

l oi'. iXe jr lîci app ieabi te ta1sn e t~ U

2 ~ ~ ~ ~ 1 1t t2 n. t, t. Ch. :31rxie ii vr

ut ~ ~ t lo iîa11ae 11 raeî Ilr i i L lem nt i~al 1n mv t r
tuaii dîn Cile ( ho , mi nl î ail be el Iae n ero

b ort t t
w:î a ,urudlî~lie ale it riae frer fron h mili deîsai

obîgt i î .onîraeîe '11we ile d lt i Mav , 3, i n fii
hi 1 tcî r ilt ar - i 1ei In wth t lie t oi 1nli s f

hi;trri(i 1.(l 1eîr h I eo I.iin eîî oI tII' il t :11il I '' i
titîrd te ý'i hax aid' MI( 1101 îtn te dips f tiineî t'

n iuh. asle n p aepeprv i ni r, r 4a rpxrl
mi fir tl te()fi ite xstdo otîîeît id wItle

Umer s, t ptlee learv dilîie itat> iii li Iltl rei e r
i ig i eqif hb cf'll ili riglîtltý et' î iîat r !i îiii b d¶

;wi ;il tierîoprY l ril te îis i upeiliel' 111oeW 'f
nht tille " te te proî>ertxb veseiii iie iuritd4) u i

010. w x eqired b) lier ofte marr lg." TheIîî;i4 t
operles n ftureae(îire po rrba irtue ( thie it

lir ite e hi, w ithr ete (r eolig t. ît
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£ xnaritdu oran inj fav our of ber imsb~and w-as Void. and

phar as io uCb leqîîe'- there xw an ite'acy.

Thîi' >,'ti on 1 Wa- repea led iii 18 :3 1wy e. -16 of d ie Wills

:"f V3i 1îe 3n. -20; but mul~ rwipel w-as îiot if)" prex eut tie

appicaion.i aýnw proision of lawîs fornerly in

~ oan'- tràii-aetiiOf. malter, or tliing atiterior To hI i sa

n~pal v~lut îlev oul herwise apply or, Tu r al

~eIin 1h heretr, io on a tnarried woiiaîïi'- purto

-eî r bequ ai lier property, w-i-b exisied IbýIeîxx ecutb

Mav,~àiý 189 n st January. 1871, bas boen eonsolidatedl

f~rnB. . O IA: eh 106. sec f), dlu'n tu R1. S. 0. 1897 iiIi.

Tîc pt -,iiut r (v eonid.île IX t lie (ou il o f Appeal in

1~wsn v.Lii-!Ilaw. :, A. R. 7,, whiere it w-as held tliat thte

rai or pr-ýuual prpe' njoyed Iby a îuarried, w owîan muer

ilie static of 113M and 1872 1 lier o.pith li'iiprty on law

1o lhe sas,î eb Iltii. and m-nl hHe sawte inidents, as properiy

.ele o ber \eparai tu- wasa is iii equity.

sarali Jodi.un t h duhe of die l'esWaor Williamt

Sharp, !i-1i onIi June, 1:n4, ýIîaing prv'iotily itade bier

will ' ý1ý iaw >21, r Aý ,I 1i 8 , ýi 1 i w h sel i ~le I eqii atl ied tu ce '-

i;nfl of ber i-înîdren ber iinterest in t lie eslate of lier la te

father
U ert1;e auîtrt tedI 1 iîns Iiold Huiit'.l ns. Jourdan,

notwih~tar Lutgbr nîlîrnage beor e Act of 1851), au-

quired thtinlerest iii lier fatIit-r' edla e rc'erî'ed. toi mny

formerjudg n tItis eaise, -- 0. \\. R. 704,'and îîad poe

b4 dIi>josqi' uf h) ie h w ilI plu IIU( in t lase pr4 eings.

MABE J. JULY.x l3Tl, 1906u.

WrEKLY COURIT.

NQRTEI~NCONSTRUCTION CO. v. S'WANSON.

Jntrm njudto-Brucl of (Cunilraet-Alyîily of Defe-n-
dat uRepudinamue- /Jat Sworu be/on' Iesuc

of IVriI of / non-isoote of !nju uclion.

MNotion byý litifsi t continue injUnetion granted by a

Iesia Judge. retriin efendant froin taking or removing
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froîn piaintiffa right of miyIr parit of iepat uîr~s
11iuilt hoss et. 11e in in upo pai, în1j ýz 11ff :Yý' uok.,r

W. N.Feroesonfor plaintiff..

W. E Mîdleon.for defendant.

faî. iai er (prli l u su1:1 iieni i o ..a is e o r i a
îlWilf il ul or mgl l flit, suife daagc. i u; meedntw

i-fndn w ouldý no l ie ahl 1 pa x Tl 111 ail idav1it of dee
dwî '1 e ý lat lie in m l m(n 1 a1 1ý11 t ;i. . Iîîn to su.

ax lspintf mx utin il om fs In ali o lu hf h on-
t rlc in qu.. ionl ano ai i li sai iim idifda il' t, 1 lit

orge. ilî un lirenl lia eui eonmrtd

de l ]nog l , ;IIIoîs afet n th. Iîtm t i l vf Ille
par je. 1 '[flie imstrutioi f ilie 1onr1\ i à o Pe of i ut

\uios 1 n 1 ~ toi i (-i Iv l1 rgt sI o u tlit pate jn e lit] wmdf

Tht4 moio aa ifd11 a li ad fi is ig l ft tos take i _ ls i îe Il-
tria t( plrtîf S ing1- 'I a w 11e1î Ilst i, dal m nae aof de-
fenan liet(i l alioii' o com ual 1n pa IIN is i t 9le do Iultfin

Iuuled 10 W I 1 iIju liniet ili (ion%;1S o ii 11

s 1 i îlot mî ai im re1e w n3tIl In, ith l l'ase ada e by hi
atia il of plaIn t i' i asitan lt 1 eeretldarv The facis are î;io:

ivi i ih sul.icuet d. eta il t eia lud th , dor i%ý;l o udlg if

g i ri \amdi iitccncbtnîflidavl in. t. m a by iîi
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may av la evu w ronew thieir iiuion if' upon a full develop-
iii-it of ail the faî hty iiaay lie- adIse iat they can pre-

jent aproperc i.fo theý intufruu oif hIe C'ourt.

JULY 24T1, 1906.

DIVJSIONAL COURT.

LANv. ýSAWYE11-MASS EY Co.

MudeýIr 1111J ran Injurq le) Servant Nilq otf
Maskr-Daugerous ~ ~ I IVr-îqhv vrou ide cfqîrd

Motin li defndat -t Mladjudgnient for plaintiff
for $PUQ<)( dMarge ini an aioni f'or the loss of ani eye, tried,

~fo~MABE, 1., ai ai juir\ iii Ilaiilton,

lianiîtw s iechanlliu in the uiinpilovienîi of ilefen-
danUIý andi whîle engaged( lit bis tîsuial occupation, was bit
M Ilh, ci- b a ieeof -t, cl fromi a eylinîler wbicbi ias beîng

vhîpedbya flw ornaa short distance away, andl bis

G. Lncl-Stanto, ].C.. for defendants, eontended tbat
I wa.s no viiec of' negligenee to) subniit to the jury,

aiii that thie trial fiiuIgu sliould ]lave nonsuited plaint iff, and
thta tibe daniagis wcrc- excessixe.

., L Coiisellt, Ilainiiton, for plaintiff.

The- judigmntn of tbe (' ourt ("MýuLocK, C.J., TlEEýTZFL, J.,
MAGE, .>,wa. dciveedby

TEETEr~,J. ; ... As to ilic first brancb of the
mlotUoll I have, couie ho tbe voilehiion i fliere was suffi-

vivnt evidence of negfligence to waran th e -ebing silb-
mrittedA 14 tho jury. . . . Jt wasý cloariy stbihdthat
tAe mmrk of chipping tlarg ea4o ings was ibnt onp lumttncd

wùth dIanIger tn) tht. ceoneraîr, It fo any one inicv' roxiîitv
fTsw iroin c-hips lv wýitb ai good al of veloeity, anii,, wifle
Ilt lik(-ly to do hnlrmi bý any othcr- pa:rt of the bod.v. wolild,

if thp i-y wer btIrbal enlise -oy eions injury. %Jdoir
IIs MYsteJ Aopted b deedat b bing is donc in a

rmoisi N< xG Mi et, Mn W h sorn 15S nien arc empoved ait Oit
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plantf.an i pehanner hat tht.- lîpýw ul tn

lhî'v toetertai shonlud plaiatiflîa uain utr i
Iad e h right li was ini dangerofbigtriko h
evehv ont' di- tht.\lIngc ühips fron tht.txIidr

Plaintf allees tîat lie m;1ý -iljrdiiti aa

Jie;i- greatlvrI ed eîther by a sûren r plaeig h

hon a ivo so that it could bi:enrnedanld tu I
oppoIl) siecinfot plaintlir

workîng ) o hvz la i t large etigenp'dini ailpe
~ ar at neha istance front othî'r endve st eî

ail 1age te theni.
Tint pin ' vrt flot 1,11d 11cfeqî&tus îtlt wol
\%ale xvS subînted1 to themnl tîponil a fulil ;ind f1ir;1arge

111(na hIlh m) o leion wias niade. anld, u hilb
iht. 1101 idne ngh ave w raîdavritlt M îf'du~

aor.thier, %va, evidence uipon ail th.isnlSUiucltk
wirata finingii u for plaint if'.

A-olll dc Ldau fito th i roale(Lriaîhn 5  o iep
titi ut-iti sevats

j Reereue t Sitiit v. Baker, [1891] A. C'. a .;î

lai1wh liglît ut' the. Judge'., chargeo the uyItin h

resuit of their iindinig is, that. als regards plainitify, deften-
(iîmt întedt take( reasonable rctuoofrli rt'

lion, alil thiat they,. did nul,terfraryotttirira
tions >so as Mit toli e t liina tounee.ayrkudwe

Sn mloito io fo a now t rial1 on ilit r1 n ow exisl dll o
agÏ, th!). ritde as l a]id d own ii lIl>raed G~ Urah1 anm '21 Q. Bt. 11.

.3, amli lr fin 'Johulsoni v. Gre1at WetrP. W. U.
[19011 12 K. K. 250, is. Ihat al 111w tr-ial ivll flot IX, gralntý(
on th. ron or excessive( daînages. ulet's ha\ în.rgad



il~~~~~~~ h(, t Coitl1(~t ~t u~î rt is o f ultîi ion ilIat
tht ý Jro n 1.1 ý 1ro I ! t.i i e 2 illeii uould r(aeîad Ita -,c!

Ixv ni. or wnesh ui xithout itni put irg p rx ubI Y

wo ibn jury, cronte cO thuulu, fron ti bu mutum ot
~~!aC illadi ete il r~au~ îat tiht .1uvy ilust

t~ ~ ~~~~~~; Nv Hotdeed oraplwna setgu ure of (atg-

hiîî it-eth ainont uîa 'v I)o la rgor ftan i, seule-
îjuv~ xa-dei er ele)St of au, exe, i uammnt jrl. AVt'b.
111, îi arourrIL 1or frex llin, i- ''ig l o ru rd iu thtluo u

our ntererîrg xxitb itu ý erdiet.

F Ill,'naîlx;r1. (".J. JLx 26"U n.I 9iS.

TRIAL.

PACE.
VAN-TUY1L x. FAIfllANKi.

Ilrngiq ceul at rsi l'aII'f 4 
î 1 ,-! iî*lqwlc ou f

Price- niru!- led , fs (ioedi1-( ou i crt/o iio

Avtirmlix Thu 111( wioxv of Ilurjaniîir Stoddart V'an 'FuvI,
~~Iaie (l% If (iI10 f l'vt relia, hrardwxare irtereitant, te sui iide

apimmc ugleelrW un nrt jue btwe en plaértU anti dulurîiit.
dattd! thia. 1 t)U2 ;f,,r an accuufntîg of lthe par t)ursIiip

Lunn fr \Vtîr Tuiiy & Fa ir1tank; for ]ayniruet te, plain-
tif wf %1APsiq pai id] into) Court and lany furtirer surît x lili

pipat le fouud duew tl plainftiii for lier interesin tuhe ptart-

f. I hre K.C., anti N. A. Eartlett, Windsor, for
plantlT ~uteidd tiat the agemn h-loulti be set aside;

I(lu~ <1 pliiiifl IFinprov identix' and witbioit knowietgfe
,.f ithe acti fat ert>(ivn int il; (2)defendarît rnuieti Oalit-

ffin Ili- sîterert teur concerning the biusiîtuss- (3) it
wal Ui dJutv cf tihe tiefundant, beitig the survrvîrîg partiier

ofi ir iî olf Xani Tl'x & Fairhank, to ;itquint plairtîifý
vwith ali ire4 fiiuts iri ueiinectin with tlie buîes.id týi;it

bev did not do () plintifi' relied luporidfnîntssae
mm~s whllyn es bue iîerg n litn er in tir htîincs, for up-

1AS, Tt lm c fAIRDANK.
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)i'd~ of l 30 titi-, v .- s tie ouly Pcr -(11 U lo kc a

J. il,. lloddl, Windsor, auti 1. U run(,izeli, 1>noi, or

FALCNBRIMi, (.3. -Ti aetion is brougli after 1!k,
lapseut îîarlv ~'cas. ad the deiay i atutckiiiu tir(>ui~

ituenlt 1- flo ,)t iatri.acutdfr

l.1a, 1-2, t).t tWo sons OfUt icae hrîcdprix-

xva1 ý;S illiade( uplon the basis of 111f0, s ueau ut the
l>t-iu~-,inseadof $75,000, w ich Ivs tI bsiif h

a geenett etwenplaintf i ( and defendtutî. i )cfcULOilsu
în11it 1i, thili ratheri tha1w the bSiucssý wo p, à I?

but hNi( ri 11) li(>t Il!' Lfendan i ua a . >d11mon~an

Tlucc w~silurefreno grossc îiiade1 uacyt mn prie ditt
dos nut appuilr to tre( thait the agroutn beii 1 sti~k
the grýoundi of iimprovidence. I>iantiifl' cuiploye î mttanerf

al iitejaill inisitution to go o\,ý erth taenetsad
h o uet., f'or thie purpo-co auraiigwhte or. 1lot

UItc offYcr 1)d vy (efi'oidat vas. il fir 1)11p ai sheaIs
coHitSul ai soliuitor before- she ian ta au conclmio to h

i'anirlias ilo faied to prot, tuiz an"r friaud 1

trcis i pon lir he deduetion or ?20 p-1cn. r, h
uouepriceof 'ltew goodIscna beid b1 be ho esoak

~eeîn t puchseil, fronti defndnt lut [li'e qîok i*
?1per Met ite oferwIch hio tuaide.

\,mr (loes ;i a0p:ar Illt Utillowanc, f'or bad deblti w
ecs i, sthe rsu lis swn Wate vax le its Sup»

pcdail) i Englilnd. 1. r 1ar goodi as \\in in 1il
milct ot 1W0 ini tlii provýince ' a tlîgbl uatiy

Ori 1b 1whoie, cann1otý linid ;lit\ lgl or moral gon

f t a ý1 ju g ue i i pý(laintf" a ou , ato d isî io~ [île ili artîo



I.iL)N 4 WE-TER\ TRL $SI. CO. v. <'A\. lIRE [S.":. Ct>. 2'i3

Nothing mas said in tlie written agreement abouit die
. ntreaiini, which was probably put forw~ard zis a shuid and

Lot as a weaàpon, and, defendant bav ing uueue on the
main issue, ll te ountertiainl inia be dli-îiissed v lii t eýosts.

TRIAL.

LONDON AND 'WESTIEIIN TRUSTS (,"( v. CA NÀI)IAN

FIRE INS. CO.

Fif Isiiane-Sbltti~jof Prpti.ses-( hanqýlt ii Neillre
of is-Noie toorKnoiedgeil( of sur-2tire Io

No irem rt-gSautr Con dilians.

Acinby thie liquidators of an iîîsolvent coînpany whieh
o.wned c-ertaiîn buildings in the town of Sudbury ins*nred bydefindantsz for :, ' ears frorn 4tlî Oetober, 1904, and destroved

1, ire om 30111 November. 1905. t'O recover the amount of'the
insturance(.

Th114 subst>ntial <Ifn wxas that thec insolvent t.>nîipaîil
besdto eueFeres a Syvrian, nîcrchant, a portion of the iii-
Id buiiling-s, anld thati Ferres took possession therc<if and.

put and k(lt therein for sale a stock of mercliandise to the
valliv of solle toansof dollars, and therein and fliereon
é-Aried mi the businiess of a ierchant, which change of ocdul-

paien was rnteiÎal to the risk, whichl thereby becùamle a ier-
eaifle eue, and more hazardons than that descriheA, ii the

lapprlic-ationi for insuZlrancee.

G. C. Gibbonsý, K.C., ami Gi. Gibbons, London. for- plain-

N. W. PoueIl, K.C., for defen<Iants.

FALC~RRIGEC.,J.: It was adrnitted that the rhange
o)f occuipation was material to the risk, and it was proved
that dlefendants could not or wotuld not make a eontraût for
insuunnce on mlercantile risks for a terni eeengone vear.

iVoL. VITI. ().W. a M). -2
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'lcewas, nic pr-oof' of alttual not ice to tue insolvent cu
oaîi f iit chîg f ccptoato il wouI ld ) net -

-111îticlî toj coui t)11 te 11w((nclusion th1at ilhe agenit of thcl
îînlet o1nniwý h\o tindhe applicationI fr th i mur-

iLI4e JUad 'Iwdg f it. BuIt 1 think ftk the qu'ý11-lnI 1-f
fiiii rkîîn leigi i.t not material....

i,.ernc t Bunyon's Law of Pire lsrne t
p. lis; 11untz v. Niagara istrict Pire lns. Co.. 1,; c. 1,.

sors Fourtîje, en insuroue agent rcsîwiî ini Salîsun.
Wh ivwc ris for amot 16 onipwnie, a" W. A is nsmi

on1 ihet liack of the presentm poliv asý tlu agnof icl, ana
însmubtedl lad notic and knowledg of thu meodi -f

afar.(hri 81h Aplril, 1905, lie took 1i1apl1 aio fi)r in-
>1r11'on litc 10 stock f01r a ýMontre-al coîapZ[nv, ani li Iwe

il buereIepn goods there. Hui I au of oPinion1
that Fornier' knowl dgedes not aft deenans, s he

mai> no, notice in writing to the üouuupaný orj ilitir localagn
nde-r- statitr oiit(er n -N'o. 3 ami Ni). 20( ; oro v.

casiren In>. -o,29 1). P1. 377, 26 A. P1. 1.:;; Giucrin v~. man-
chestr Asc(o., 29 S. C. IL. 139....

Actin dsnui~edwith costs.

NVEEKLN' COURT.

Vv TALBOT ANI C (ITY OFl>'EIB Iwiî

Motion biy WVilliamnes Talbot anîd Tiojua, \VIlI:ijý
McI)oî(m. ;orIn odrtatbv-la1w No. 12,1P pa&.ed,4 11 h

muncip l cil id, the city cfol' broîl on xth May
190G. iniltillcd( -"A 1) -Iaw to lîcenseý andI re1gulate flic saleý If

c igaretts, 1w qua'shed, onr the groufid (aimoug unanv 4ltter»
illitui feeof 82' 00 for a license, wîthouit 01i. payient cif

hic o onror, keoper of a store or s1lop (othoir tian



RF TALBOT AND) CITI' OF PE;TERBOROUGH(.

ta~<n~ ndsopslîoldilîg 1unc.under the Liquor Lieense
(OU14 SoUI 1d cigarettes, w a- an týeeSSîve feu and wvas in

D.U'onl Peterboroughi, for the applielants.

EH.1). 1[all, Peterborough, for the ci tv corporation.

MAýcMA1ioN,, J. :-Tbe by-law- came îîîtx lorveu on lst

11w ppuantiioii.t NWýiliaîiî !Mcl(:)ououigl ini bis affi-
da n1~Ateýs 1hat lwie a ratiîniyer of the orouglif
Ibr ii, lias arîdon bu.sinsss as a tobaceoniist for soie

are;tha th avrag prfitpurbox of 10 cigarettes is li

.col, ani lie >,,Ils on an average of betwecu 30> anîd 40 pack--
,t.t p-rr (lay'ý. and thec average profit per day woxilt not be
ýýgir ilham 6o eents, and the profit on s.uch sales for a year

wuldfot uxcecd $183, and that the license feu, of $ý200
wouild lKe more than the profits froîn the annu-aal: that

iiiinumb)tr of shop)js in I>terborough wliure cigarete ae

ýd, oithur thaii grocury v tores and hotels, is 8 ; ibat he con-
.ider~ hu licnse fe as praictically prohibitory, as nîo dealer

j ig;ïî«tteýS cOUld tlurîi e a profit froin their sale, ani ini con-

&iunethurcof he did îlot obtain a lieunse. rphfat t a ineet-
usg f theo municipal coni eld on1 ltIi .Jul, a.hi wlîieht a

,.itrn .dged by. t]e tobacconists of the citY w'a- 1)reselitd,
kngfo-r al rupeal of the by-law, anid <tuiring the discussion

.1tepuition,. MeDonouigli sa\- b licar Alderman Elliott
1hat thu idea of the whole couiicji ýuis finit tlie by-law

1,4,l lI r(>liîlkiti'.e," and thiat AIleriiani 'Mason -said lie
advovaed th by-law because lie thouglit il, would bu pro-

'lh aiilliavit or tliu otlier applieant, \Vîllîaîn Ernest Tai-
bo. îu to th l1ku effoui,

Wi'lliamii Gerg undle, a tobaecoiîist, who 1is buenýi in
~niesin Pet-r-boroingh for sortie vuars, savs tlîat sice flle
~igintc efue of the lîy-law lie lias îîot ý)ld ci.garettes

1, anyv puirchiasur, as bui lîad flot obtîiined a liueiisu becauses thie

le'O for a liu iu bumiiSidorod pr'ohibitive, as <lie p)rofits
frm hu sll of'cgrte for a wear w'ould not equal the
gaî )f o the lcncfu

Tothe likeý ;iue re thie suveral affidaîts of Williamn Tolin
(>*jrien,' William Jolin Morgan, Arthumr Hitehell, tobaccon-
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isýts, and of Arthur Ray, a clerk in thetoae tre t
I)aieil Rlay, ail of whom carry on buisiness; in1c~rowg

There are 8 tohaceoiiists il) I>telrog; h oly ori
whio 1rcrda license is 'Muhail Ppaeiz~ h

states îii ani aiffidavit filed tl]at bis only re,1n or tain1ng
was thatwiLtlet ou-ner of a tobacco shopj illi 1-90

roo,) and u111b] the patrons of the pool rom couldl obt'am
cigarites at is tobacco shop a*ljacent to the pooil room, ille
would flot p)atronize his pool mont, and li, Nvouldl lose Ill
revenue from that source, and to retain that revenue lho pro
cured thie license, aithougli the profits from the( sale of eiz&r..
ettes i lis store id not at any time amounti to $ý200i.

1-nder se-c. -).3, sub-see. 28, of the Consolida;tedi Muujd.ei
pal Act, 3i Vw. VII. ch. 19 ' the councilsz or ciliek- having
les thani 100,000 inhabitants may pas>s hv-aw for li8g
andrci atn the owners and kee 'r o storkes ads

(ohrthan taverns and shops holding licenses undetlr the
Iiquor License, Act>, where cigars andIcgrte aire sýold byV
rtail, and for revoiking anv license sogrnde. 4

su-e.29 givets auithority to tlic couîîcil toý 111. the sumjlj to
be paid for liceonses required under by-laws passed unlder i.
precedig sub-see. 28....

[BPeforence to In re Neilly and 17own o! 0own Somnd, a
U. C. R. :389.1

Tobacco, it is said, is used by 80 por cenit. of the ia4.
pouaion overr Fi$ years old. Sorne sniokit ii a1: pipe, othem

sino)keigrs while another elass of smokers prufer c1gar-
Pits. Soeuetbcote stimulate the( ner-e, hue ,hrs
say thuy- useu it bcueit is sooting,( to the, nerves. it i

omnknowledgeu that nîany people smoke as reu a s
tlwietako their ileals, so that the uls, of tobacco in cine ftcru

or anoifther, is a daily, and in înany cases an hourlY, ee.
to alarg numiiber of people.

llaving1 regard, to the nature of tlie bisiniesý and ta tllO
necessity of suipply*\ing a great nunîber o! thie nliale pioili
tion with cliare.tte-s, and having regard to the favt that t1he
yearlv profits derived f romt their sale is insuiffiuient tg)p>
thIllne fet, nio other conclusion cau be reacwhed thaln thàt

ani unrea(>Isolable and prohibitive fee wasý attempted toi 6-
exacted ; and] that, according to the statement., of two <>f tii.
aldermen at the meeting of the couincil alreadY refeýrra4 to,
it wals initenided that thec by-Iaw shotild be prohlibitive.
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Mr. Mall urged that the license foc could not be regarded
p;roýhPiiive eaueone of the tobaconists of Peter-

bûough - Mehiail. Pappakeriazes - had obtained a liconse.
Theý lattür states in bis aidavit ihat the reason for procur-
img ilhe liceýnse1 was to prevent the incorno deriv cd froîn his

bjladroorn fromi being diminished. And the resuit is that
haigobtaiined a licenso ho now enjoy s a monopoly of the

cïpr-ti4 tradeh in the city of Peterborough.
As 1 av reae-hed the conclusion that the bx-law is ultra

vie, for the reasons above stated, 1 have not considored it

m'esyr te) deal with the other grounds montioned in the
mouice of mnotion.

lIte rdrwill go quashing the bv-Iaw with costs.

MALMAHN, J.AUGUSTIlOTÎT. 1906.

C]HAMBERS.

RiWILLAMS AND GRAND TTIUNK R. W. CO.

Bgiba~-xproriaionof Larnil-Iiinediýate Posse«ssin-
N«eessityu for-Stationt Site-Plans not Prepared.

Moion f1wth Grand rfnink Ilailway Comnpany for an
0Éeàr for imme11diate possession of part of water lot No. 49,
aù,,iiing to plan and am]and adjoining the saine to tlic
~reit)ri ni tho city of Toronto, set out by motos and botunds
in theu notice of motion.

M. K. C'owan, K.C.. for tho railwaY company.

W. E Middlo4tcn, for the A. R. Williams Co.

MFACMAHOl(N, J. :-On 23rd Fobruary, 190i1. in pursuance
(, ion aippýlica.tion made by the Grand Trunk llaîlway Coin-
ponv toe die, 1bard of Railway Commissioners, an order was
rnd authoriziing the railway company to take for the pur-

poaof a1 Station, t.,the said lands, the property of the
A~R. Williains Company.

Arbitrators wero, during the mon-th of July last, ap-
p.otiud to decidle ais to the value or compens~ation payable to
tjx on-erg, but ais yet no award bas b)een mnade in the
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Biv sec. 17) Of the Rîilwx unc I Edw. VILI. a,.
WCer an ausard has flot belnmade a wrrant for lae:.
-hal bu granted hy a àT0gpo m idv C q i' 1, riahuo

aryon tue( railway, with wiuh ic t oîîîpau ar[ rt'.

Tlho aflida ilos on whieli the mot ion \%i- ~luth.
iadep bj.' Fdward Ponald of Mýontreai. Lritr tb

lax and iand agentl of ilio Girand Trilnk lkailýav Cql11qtâ1rý
\di' statt- that lit- is f'aiiliair wýith the lue' clj.f pueii

Wi vicinit of the, property'ý in fquecstioni, ani lit, (onsiders ',i,
auni of $i12A.00 a fair value ami a 10%ra comlweatini for

îLe right, titie, ami interest of A. ilt Williaiiis iii th,- lind,

.Xohraffidaîvit inade b)y WaIiur (;_ Br'owiii-,, a;ipri
trndent of the railwav statvs (paragrpl 8) tht imm"ndiât

poseion of th sacid ilas byv th railway colmp ic ims
>iaryý in orderll to enablic thein t reio 1ho building and

prepare the g-roiiid for the statlion, ail as sot onit in thei ý-ti-
Af the Bcardl of 1bilway ('ommIn' ein ami wiîh whjtih eai

wokth- (;rand Trunký Railwayý L'oînpany aret rtady uti
witl toi proeeed(.

Wheners-eanie on Ai aflidavit làr. Brtm nl",~u
ihai the plJans fo te taio had not as> t bee likuii~~
thlat t1p' size( otf the bildbing wýas niot pet knlown ; anti th!al

ýýo far as- lhe knew no0 eotrct ad beetn lat foric 11'. î
cf theuilding andi Ille o)nîxpeartný.mte o
ere io o the bu1ilding weethe insrt1ioný give tuli

to cleoar iii the débris rinîaiing on (i' 1i and~inîndî
tht'. slati1n since thie gre'at fire iii 1901.

Mir. ilays, the gulnerai mlanager of tue Grand Tl'ruk, .t
ail aflitlavit aftor tht' motioni had buen stl domiln anti fluai i
allow fo Le road. in ih sy that architeets are n'a

ing' t1ht plans for the stationl, ani(, %dit-i lanav
ducilli-d uplon, 1fp, eontract will Le let a11mi work unew

oni tht 'lsationi itrinig Ilh- eotningatunun, ai mil I1w
tiniuoutsly and vioosycnrried oni iintil oultd

'l11t' aflidavits who]liy fail tit shtw thiai tht', eomnîtmumîjý ami
re1adY frhitbi to roetil with the' orection of, fluestti.
a, tht ontut according to tMe alidavit of là. Ilav., 1ý not
to Le let until thu eornig autunîn anti ict nmn ie vey Ler y

tlei ;Iuttumnnl 1eforeý it is let.
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Thtv mo vio wi l u dî'.msedl with <at.but w ithlot lire-

jt ic 0w ht righ ci f the raiIxway tolapal t e w wWti ot-

tiunwhe tu t'oal t in[lave ebaîîgual.

W\EEKLY tCOU.R'.

sOE EENý G TI iLOVE.A 101Ft. .

WIITES 11)E.

('.pan-l)reCOr.t- ili,1  <tanccsiiiieu B rd-Qi) crn n

'Hie plaliiiffa Wrt inc0ri>oratt(d underh the Ontario t'oui-

p.i~Aci. After Ille charter vaýs obtained by-Iaw, were

whiehi wtr anctioneti 1) the aaharelîoldersa iii .ano-

â57, 19104. i1la.u 1i 1 pri ithait thet affairs otfli th onm-

paiy 8ha1I iw înanague bv a lxuard of 7diricters,' and clause

1:; that il 4 lrvtoir. prescrit ait any etil) etro thv dire(toI's

4hail constitutle a quorum for the tî'aaî>'tlicm of buIsiness."'

$evn iruietor,. were duly elected to t1e board in atueordancue
h it teu of the b.v-law.

Durig 3ay,1906, 3 of the directors ,Jacob) Sox eea.

E.S. ilert', anti IL F. Bel-seld thueir 4Iarvýs te the 1du-

fendant WI11jur IlI. Whitesîide, aaid J. IL. Cole, anether direc-

!,or. soll lx)ru tlite deftudant Ezra t'rvyIr.

Ihetrani..fers; of these siares ivere iiiat to the re.J.tt a

purthjaaeýra thwueef (i or before l3th Jiu, 191>6, and the re-
specýtîi transfe(rorsý of thie hAures t1enwiie to bu iliretttrs

(Of the (-Otpiy

Atte flu 4 aovtaiîudnaed te bue direetor, of lite,

i4ioWpin v, tht' rernaiuing three directors -1I. D)alton, 1).
DaUton. anid .. W. Moor-assuînmiig to be a quortum for that

tnpae lett't ied ýzra Crysler. Jammes A. Lawson. 'R. A.
pa,ri, and Guorge,( Lawsoi direetors to fi thte i attanies

iat hiad iêe ret in the board.

'JId ahovei nallwd Jefendant., tdieu obtaned froin the local

.Jndlgi ai Ilaniioa au order. dated 3rd Jfflv. restraining R. .A.
ipait(oi andi G41t' -'ù I.axsoai, two of the pdaintiffs, front acting

a4 iirvulor, of' the( plailut iff ouepain. uius(,s <li eiuu-ted( at a
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lqproPrlealbld meeuting of Ille ýshareholders of ilt cbiomay.
and IXJ),I! faiton, J. B. Mioore, and liUfuý, lialîon1 weIre aJao

îherbv rstranedfroni appointing any porsoin or persoýns
on ih or fdrcosof thie üornpalnv and fron issuiug
ar- Af th, UnwI1.edshre of stoûlk: of lIu.crpax or frun
sejliIng,. 1..iuingýl, or. dealing wiîhlite sanmc

Th-. ijuctonw-as on l2th Julv oy ue iiitil t1he

EzraUn-er (epr~dningIot less tlhan o-tnhof til
~~b ibc apital of th(- foiny ad on 1-7)[ .Iunelew

a rejuîîtîn ntlu, pnyrqurn thati a sîwc-iaî en1
eeigof Ha-stckoier ]w ualed uiîhii '21 daysv for t

purpse f e~etng dîrectorsý Io fil l t-amil ut - bosxdr,
o!dor s and al1so for oi deig and. if' îhogh:,' fil,

passýing theu foliowing reoutoThat thi, sh1ar0 of Ille
1com1pall, othuer thlan to alreoady issucd ai and uc l sub-

seriers hereorshiah he i>stîed( Milv %wen and as irvý
bv a ilajor-itv of Hi haeolus ta eting caiid for thiai
purposeu, o r at an anulmeigof ttc arhidr ofth

Mno acton s-as taoen on tIsm reuisiln, th snwed
fedats Wîiesde Lwsnaid Crscr h arc the u dr

or miore titanl one(-f'ouritl p)art in aleof thll sciew tc
of tia- oaansent to ecd or thl sou, ldr a notice

aliga special general Meeting o! ite stckolr b
liuld ai lIlii on 4thi August, 19306; the purpose o! ilie mnet..
Ang being a- statcd in ie requi'.îtion abo\o r laredt.

AllIer t1110cvic of t1ls nlotice(, aInd oin 31d epemer
Ille pliainùfYsi obitained froin d-1woal Jldge i W-boiitovk zii
inijuncitioni restraining the d(efendantl roteecUg a h
mneeting of Ill shareltolder-s, caldfor' 1t1 ugs. te

of, the iommtpanly o) Iijl Il aileged vacanc i(-, and froni aên
ut that meeing a resoutinmiing tic power of tie direc-
torIs b isu and alot stocýk il' the COMPanv of tie eaa~
doeq riblid in tilt niotice.

1>iîntijltý rlnved to cotnettsinjunction.
W.A. I)owlerI, K.C., andI G. Kap1,for plainitiffs.
.IL. Kiîtte and l. F. Stepies laînitomn, defeu-

dans-.
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~1ACA110. .1 :-Wat was urged hy eoutîsel for piiani-

lttL w'as thal, asý set, 10 1 of h Act. prom , les that the l tir

of the companv shah bu !w ana•ced bv a board of not luss

flai3 dietraid as thant numla'r of quai îlied d1ircuors

mnind thy w% 1-o (ouîputen an. lîad authoriî.v to fi11 the
tourlacaciescxîNing iu the board afl.er tlic 4 wix-o sold

th ir Kt.k (easud i.o be direttors.

Whiat is incantit 1) v se. 40 is, ihat there is ilie minnium

nubrof di\cor Ii o eau, liv a chiarter granted îuder

-\e At. administer ithe airairs of a eonipanîx It in no way

jijujis thr igh-t of the cotupanx îuder sec. 45 to lass bh-laws'

ti0 juer,;ase the niumber of tiiuosand under se. 47 to

p %ýid iwhatnumltr of dittr hhforîi aaquoruni. And

without the quoruin being preni proî ided bvy the by-law,

uice ioud-; incompeteili to tr;iianau tht' husiess. of tlue

colmpan.

in Nc-w Haveýn Local Board v. New Hlaven Sehiool Board,
30i Ch. P. :3.-)0, the Court of Appeal held that the ffllinhr up

et vacan ii 1wth local b)oardl was buIsiess within. the inealu-

ing of 38ý- & 9 V ech. 55, sec. 155, anti whlure the' board

of dliretoIgrs iiad heeni rcduced bv resignatiofls fromn 1) to 2, the

filling bY ficii laitter of x actincîs xvas invalid; and in Re
Qaiuhria Pe-at Co.. 31 L. T. X. S. 773, it was beld thtat whcn

tbe quorum SPec1ýile by the stittutc. charter, or v-aw is not
pr;lltl n1ctofls orj resolutions of auy kînd are (-wn1ey

in% al id. S(o it was hield in Toronto Brewilig auJ1 Mal1t111
Ce. v. Blako, '2 0. Rl. 175, that wherc one of 3 direetor, dlis-

pedof Ilis tcklie thereupon ecased to bie a direttor. an1d1
the dircetor-ate th1en hecaîne incompett'nt to manage thlic aftairs
o!f t1w onpany. Sec also Bottouifcv's as,16 Chu P). 681:
Býuklev's Comipanies Acts, 7tlî ed., p. 3542.

AS tht' 3 r aiigdirector. coulti not legralix f111 the

yaniea ii o bo;ird, the mil v ianniier in whitii the -1 dirc-
tor coul lc elct d for tHaýt PurjPose,1 ivals li caling a sp,(cial

gi-ne-ral met)g f tilc stoekholde rs asý iuroviu1ed lv se. 32or

flic Aet.
Thiîa m;i, the cors ouglit toý 1w adoptcd 1)v ilt dlefen-

datsW. Il. W1ijt-1doýle ,JîaUm- wsn and î 'r! Cyir
when thyiadle the requisitioii whîieh was ser-vcd on 15th

1 take it that uvs lic view entertained liv Mr. Justice
)x.. as to tue- mamer in whieh the stoùkholders should
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lroceui ta fuil Ille lQni( - for. the~ itijil( 1ionj whîch, hc-,ý
uoîI Inue t M trial eiijoiîîed two of îk.'ýl ilundanîs:, R. _\.

Datr nd iuor Lawson. froiti atn ituor,"uls
t!i1 ut 111 it a 1properly called 'uig fîl 1 rho~r

of tP. wnit iuîupaîi."
Thl, nol ue i- u bv flteteeiaî W. T. iîsd.

James A. cuyal.n ami Cwr ('r ha r, Hopin a M"cIsg m,'

'[l it oter i~jc uftoe n the(, nl ieu a 1' lu ll -
isuwi1 stock, of' thilw pav even if a resolution \ýt-rtý ~88d

uuidon].\ bu r'ad as a rewnumn1iidtiu ol thtl' diilrl uvîor
and lhrfre incoli:.

1',1Wie lij ut ion iîli ib' dissolved -t î in i liei nits, t.,dc
fendants.

TRIIAL.

l~1IW>sv. PAIUY SOUND, c().I 70

At ion foi. tr~u ilu land.

Y. L. Wlighit, Ilar Suund, fAr p1tain if.
Walicc. Nesbi, K.('.. and V". B. lPowell, for-dfnan

the' Iarrv Y uit Lumiber L'oînqaiikl

F". V. Wiudgins, K*(, and Hl. F. >mmu Iap SOnu, fol

tietpi;îî 1 lajistln

fe-ndnns th lieilrt haidht'a sm l ipon the iandý O u t h
plnif!,' and thlat trucs biongiing to liiiot had u'e llt alid

1mrîtd wa, 1)[t it wa;s u-oîituîîdi- fint iheo treoýj>S ail
oln lît.1, and tueo t\wo dufeîîdants sultt'ilch i bra~t

thersigî'Iiityamd ill Iurden of the~ saine iil)qn 0L.,
shlîIis of t0w othier.

1 ti)n îot find tlint Ow e(lu' iî'ftaîinpn îu d
proving tft ln t on Mas ailne>'ne otruo n

is oflly fnilvf andi vagtîîely ietifiud 1).\ llaililgn. Teul
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roftereucu tan11iral pJO4-" in it i., in a po-.ts(uri1l or filuliil-

andumri inl lhewrtn of an ollimir of tilt wCoîfipauVx andi it

lai rt4alio1u oiv to 111( pro0 bu paid for tht saille. i

dol flot fiind that Ibte eontpanv ami liajistone wc wxorkig
sirltiyin ie<'rda th hi., iui emorndium. Theli coîpall\

Kela iudiî t'oftroi, of tilt, w ork anti of the mode of urvn

ix on, thiat 1 finid Miljstonelnet to I1w a eonitractor, buit serx-aîîî.,

'11-7,i. il1ý, soînu e ofenue ralilliaic- on tbe pati -)f

ofileers of Ilhe roxpan1v aller it w %a,ý diseuetred that a 1ep~

La ee 'oniittedoi. 1(do flot find tiat thei poiiv t

(,iii loi OHdie N ilibear biock diti'urs fromn thiat of tiiose on

lot ci. TIhu 4eompan *v xvere x'uspousiblu for xvbat Ilîcir co-

dfdatdid anI f'or wbiat w as dloue lu peopie intrusted wiîh

t.hi ex-cut1ioni of the work -vlin. Tbt'ese tiefeudalils beingb
tilt-itl saser andi tort-t'easors, haxe îlot, ini iii' opinion,

uceddin their internet'iilu strugg1u t) ca:'t tlie iiurden t1w

nueh Ilpor ihl- todier, and îtx' art' boti severall iv able, te the

plailifl.

I (-orne HOW 10 conslsdr the question of damnages. 1 ro-

fus4 utteurly to tuthlis trespas., ais so innioeent a onu, asý 10

(.1titkE it defendanLiits to say tiiot thîu are to, paY sinîpi the

boa)ýrd iineaisurxl- u of the îvutît xvii uile ii ave unidurtiikei

to'lit and hat off tilt, plaintiff's prlop'rty. 1 find that there
.4as go gienuon thte part of e defendauts ini not

ascertainin ami-uuing xx jhin the true boîîndariue' of Mie

lotsý ovoir wln tex liait hile righlt to tit. l'le kt.x-iloîte of
the- stiuaiion is, 110 tionht. to le fountl in thexpesîî re-

pwatud over anti xiin the ex idenee.- that privatel oxn r '

loctee orgratee mwore to prote-t: ilheir own lot:', l'or ex-
aJpi, ecp.1I;, of tut' evid1eneu of dt'fendant Iiljie.

unei >i: " . limaI x'oir instructions front thte conpariv were

lt (,lt geryth1i g you tiare and lut ti otiier pw~eople ttt

?heir ()\%n lots? A. 1 xvas to tise judgmnt ant (!art' andi

cauilon, 1 admît lIt, iîî eîîtîing -Lt)p to ue n, bt if' ihîre

was aiiY (101111 Iwas il) lut Huent rotee their oxvn

ébeprv-gnant witm .inister Lmîaning,

'1hwre is verv littleiit' qne"t abllii 101lime nnimbr ot' thle

piec'. I exeu tilt' road aiiowances, as the ilefundailîs ap-

parertiy* luid ilime right lu eut theru. 1 find tiieru were isuý>
tamaiir&'ý iri-'s rt'mniox'îd l'i lot 61i froiii xviieh Il dt'dtut

S1 as? (lit h' tht' plaintifi hiiuîlseif, lt'ax'ilg 9ï7. I finît thurtc

mvri. !)i culi ouK liibt'air; ttl iIS'8. I dtiiut ;)1 eut, ou de-

fie14daInt cmpn'slot ix' it'ave of Carson, icavîng 1 31 tel be
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a- o1n11ed for. Mf the jui lad Ixxn rtiad hr ol
11MI e b"e1n C\ idoence to, go to îhern on whIlhîe oudht

fndfo)r th- fl'il value named by plainitii. '1hw H'trcum.
Nurac w r vr excepItional. Pîée of iamana o.f unuiisuaj

IeghWere r-equiireil for the partieular purpo-,ýis olf tho, con-
irajet theni in hand. There is no rooan for iflac app1ileatia1n
olf the rule in ladoleyv v. Baxendaile. A iman is iilt bouind Io
IRa u a1 >111oigboar warning trepases ha 11ie tianher whichl

tvmiv unlawfully carr oir haýs a pealvaIlue tg)th
oae.Ipreýfer themei renet of plaintIifr' 5  ineý s

thei estmate of the size- of the tîil)er- imd the leýngths to
wlal i t col Id have been eut. This cas îîas flo>t m itihrawvn

froua the jury' by any act of naine. IL wau an azsssmnt o'f
dLaages whlich was peculiarly for a jury, and it wsat th,,

qntne f dte parties thsltiait I coîasentud toý tr v thte
caewithout a jury . 1I thereforeacin as a jury, proed

10gv wa -onisider a fir, though p14> aps hi'
ailaeuae eýtianate of the loss. 1 ý11;al1 allow flac phainitif
i1lam Ulof' $.- eaewh for the 134 true, $7O 1 amn including

il]a thas finldang thllae whacla w'ou1l have Ionb maade for
tle5pu en.or thle loswhich1 adml1ittedvI woaa1l flot rrtach

the~4anardreuîedfor the longp,, as allow- foýr
ilh, c'ull iii the woodis (which cuilhis l plainitiff dId flot
wisli (ut atL the present tinte), and for geIa daig o the

lot' tlae alitional sum of $50. I lacrefore ietjugnu
to I bu nWired for the piaintiff for $i72( agaiiist hotu def'-
damaits with fiuli coats, ilicluding costs of exmntosfor dlis-

coer. mnake no <rder as bewentacto efu anî a
toý 'O.sts oro1arwiýe. Tlairty damys' utaav.

M.NCAIIÛ, J.AI'GIST 24Tir, 19orz,

Prs TOWN OF AEII ANI) BIIXANI W TELO
jIET1. W. ().

'lhe olwn case was stated for 1flac opialion o)f the
,oni-t M reSpecýt o)f a cetrtain notice dated 2hJaur, 96

given Illte town corporation to 0lwrila oîpn
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The undprSigned2ý appointud liv the municipal eouincil anid
suecoman as lieimÉia ft o se fortfi, liereby stubnit t0 this
Coýurt a stated cuýe for the opinion of the Court, the ques-
tions of law herinatýiter reterred to, arising ouiut ofte Said
nosioe aid. pxedgs ubsequcnt, thereto.

1. Thu niotice onr Ndehihit A m-as served upon the presi-
den-it and general aaer of the said eoinpany on behiaif of
tbeé aud micipa l corporation on l8thi January, 1906.

2. 011n lth May, 1906, the Lieutenant-Govcrnor gave the
royal aýssen tu two certain Acts enaeted by the Ikýgislative
Aiýe»ib1% of the province of Ontatrio, kno-wn respectively as
e-ha. 30 and( 31 of 6 Edw. VlI. (0.), and which are eited as
-The Onitarjo Ilailway Act, 1906," and "'PTie Ontario Riail-
way anýd -Municipal Board Act, 1906," respeetiveivý.

3. By sec. >9 of eli. 30 of () Edw. VIL., ch. 208 of R. S. 0.
1-s97, referrued to in the notice, was repeaied.

4. Onl 21st June, 1906, an agreemlen t now prýoduced and
mared xhiiît B was executed by the miayor and cierk of

the mncplcorporation, and by thie president and secretairy
o!f lte raîi1way % conîpany, witliout either Party being au are
thlat (1. 20S of IL S. 0. 189î liad been repealcd.

.5, Threc metigsf the undcrsigned have beeti held at
the towni of Beýrlin on the foilowing dates, viz., 7îli Juiy, 8tlh
Auguast, amnd lGtli August, 1906.

(;. It was not (lrawn to the attention of the undersigned
tili the mewetinig heid on l6th August that Rl. S. 0. 1897 cli.
208 Iiad beenýi repcaicd as~ aforesaid, and the undler ignedý at
th~e llee(tinig of 7th July, dicîdthat a stateýiient ot the
claitts inresec of whieh ftic riiil'ay coinlpallv\ steek coin-
penuationi be delivered te the solieitors for the nmunicipal cor-
poration on or before 2Oth Juiy, and also that the municipal
4rprarýtioni shioi be entitied to enter upon the real preperty
of the railway comlpany and.to inspect flhe same, and to make
a survey ' cf the undertaking of the railway company, ani at
thd meing of thie undersigned on 8th August certain dis-
cu.Iliona look plaýe and certain directions were given by the
undersignedl ws pirticularly set forth in tlie stenograplier«S
ilte takon at tliat meeting, now produiced andi marked ex-
hibpit C hereto.

7. At the miiÎng of flic undersigned held on i6th Au-
guot it was brought te our attention liy counsel for flie rail-
wayv ,oomny. that ch. 208 of R1. S. 0. 1897 hail been re-

eadbY thje statute 6 Edw. VII. ehi. 30, and the question
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< 4- h 1eTet of th relpea1- t l w aý; raî-ed1 upo Phie rolei lg
lîerjnbf~r refrre to and l> as 111 oneun bica w'.

-1aïcdl for. On. piion o11tw Court.
. Till undci(rs>igncdespec fillv eu- tNt lopiino

iti Coumrt uponb[ thlt qlwsI iol-l o0 law as flo (m
1) fia sec >,. fi- lt of(i K1w. \-II. eh. il îhl' *dTl'ut In Iaw4

of prevt'fltiflg, litu repen.il fl .P. S. 0. 189'. chI. *208'* as to said,
re-ferenct, unider th1e eiircumbtancc.s above i1taih.d. ;mil is 1 h,
-alid U. 0. . eh. 20>8 tlîcrteb eontiiiied luîrci and (-T«,ý
for tht purpose of said rfrneand nte xib A)

hercînhefruCrcerd to.
() Is hureernc aboie referrcd to aniiiý action orl othir

proeein" ithin the meaning of -ce. ('4f f 63Ed VIL

(3> f s, ws te sad rferneepeuding w mithin t1w
nîaîgof tht' phrase " aitv 1 acinl, or o1hur pr1ocevdiug

peniiiiatth tiie ofl eoiito fol'( ' (>f Ihis, d -"
(.: il <3E w. Vit 1. ch. 31. 1ce . ). basl ilot Ille fr lin

iaw of coîitininm' 11. S. (). 1897 (1]. -!o8 in oreni. effè
;labi' stated, thuit welrv the saitimncpl oprto andi
the~aî ralwa colpaflv entitied i o enteri into, anti. ar '. -v

bouti y fic cri 111f ýl l saiti *gemn f21-t n, 96
~uchagrernet bi in beu acteti upon by theprceng

'.0noi7t Jul\ amid $th .\ugust, abI)o i rft.rred-, lo, by h
undrsîned wihoit ojeeiotli ont tari, of î1lw ate

saidlarcnn or, therii of tlwîîî.
(5 f .S. il. 189 le. 208ý is reatihi' t; Edw. VrIL

(.1. I<', iu, inl 1hw abIsence of any:1 f'ortune1pr1 s cruiltud bi,
thu Iast imaîned dlatute 10 fix cOMne.to ii 1tîne~

titer eistng fancise. toes lit, tli fuet tliat ihex1og c
of taiking ov was gi n i pur'suanceL- of tilt- [;aSI nanwjtd

sttts(sic> betfore egrpatlaIe llo pazrties aft
la1rge lt ,ontinueii thiri 1r1winsutirI old Autf or

i r(ate thoir own forîînî.
I)aot-d ati Berlin, Aulusi ltt, Poil;.

E. ogn

FE.xhibit. A referrocd to in flu staltet ucaSq %%-;as as follows:
Toil it IBerlin mand Wilfrrloo Street aiwvComplut.

You are erb notificti, pursulanit to sec l4 of Ille strf1et
IilIvv Aut, heillig eh. '20S, iof li' Ifeviseti Staittes of On-

tar1io. 1897, tt il tht' expIiraiiti of wnv er frmn ill



PLI TOWN OP'~ BINL AND B. & IV S. M. Il'. CO>. 2,S-,

xneof lassýing b~ 'i N o. 3553o ute flcorporat ion of tlie towul
ofe-lini, tait is to, '-51V, to \Vit, the (,tlh day of Sep)t nerý

196,ý eSaidl corpor)Iationi of flie towni of B3erlin intend t0

a-11114 Ilt owndiptij of vour railwa v, and ail real and per-
-,nal propurty ini eonneetIl ion w ill the- working ilicreof, on

pTinvnlt Or thle \1aloc tir-of to bu detcrinined by arbitra-
tien, and gonuncrall 1 eei- iii relation tiiereto, all the

poversil)ii 0ofrrdo saîid corporation by sec. 41, and
anyv otheur stin !o the sajîl Aut whieh mav he applicable.

'FThat the- arbitratioî mna « bu procccdecd w itl, and the
14ueo ii -aid railway and property deterîninefi, as pro-

vided 1 li t1 said1 Suction, von are- herebv nlotifiecd to subnîlit
t4> ite mna ' or of tlio saîid corporatin the naine of a erto

m youi du-ir 1' be app)oitted 5(11e arbïtrator t0 duitcr-
meille s-h l valuw, in order that tlie saîd corporation max cOy(m-

sader sut-h nomination, and either accept the saie or submlit
atiothtcr namie or otlîcr naines.

D)atedi ti 121h dîîv of January, 1906.
Th'le C'orporation of the To<wn. of Berlin.

"A. Breeker, '.Maiyor.
"cA. Aileter. Clerk."'

W. .llyînond anfi J. A. Scellen, Berlin, for thie town

~V.1> Ncl>iusoî,for the raiiway conlpanv.

MAc\(MAIIUN,. J:-On litlî Joue the muiipal corpora-
ienpr nOtifiod thu raiiway Comnpany that ail application w olld
le mIade to a1 JndgeÏ iii ('ianîb-rs on thie l9tli for an order
appouining,, an rb itratIor Mr arl>itrators to determne the vaine

"f 11il tho ruai and( pw1'so1lali l)ro(,rt of the railwav company

puirsuant to Iec 41 f ltc Stýeet \-iwa Act, R. S. 0I. 1897î
di.2>, and. iii pursuance of tho nïotice >ervef upon the rail-

wuy cnipaîy o beuhaif of the applicanis dated l2th January,

otngappua;rý to have becii tlone uîuier the notice, ason
2Ist Ju1ne an agruein011ent underj 4oail was, urntered înto h)etweeni

hie toWn1 Of Beurlin ;nd the raii-ay cv îpay %hielî recites that
11h1 20 years dur11intt wlich the conpnvws authorized to
tiepertg thu aiwa wouid expire on Gt th Sepîcînher, 1 90C),
anid that the uncia corporation initendedt- to assurne the

owneri~hip, ut I; ld îat the railmway conavand the cor-
porationi hadl beun unabie to uîgree uponi a sîgearbitrator,
and b.di agreed titure should lie three arb)itrators, aud that

t111( townl hmd apjpointud John M. Seuliv. as arbitrator, and
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th riIa~coiilniad appointed dwar Mor 'gan,. juiir-
.idg o utoîy of York, as abtaowo ne u

'uhrî Nfere b ' the agreemnt, had, appointed Jsep
(ilîso of igudphi, Countx Court Judg, asthir ar[kttraior-
Alt11 ghIl. 20S of Rl. S. 0. 187lis, n eae by

C) V I. v. :m(, il is providled by bec-. c-f E VI L dl
31, tiai iwuh repoal "shal flot airect aiî aioýn or ckther

proveeding pening' at the tinte of the comingý Iii o~eo

B\iv Sc41 of R. S. 0. 1897 Ih. 2i»S. itl ipo idod that
A munic ipal corporation may, after i,-i ix1 linthls* no-

1ice pilor tok the, ixpiration of the periol Ilinituid, a.asmin tje-
owliersl1iilîi of the railway and ail real anid perso>inal rpet

in onlecton ith the working thereof on p)avlunui kir Ili,
~aIue ther o be detierîinied bv rirain

A ýli th iving of the. notice szix 111onths pirior to dite eýx-
piiratimi (il the prrîod lirnitod for opi-ratiîg terilwa is a

condiion rece the righit of thie uiiwluicial corpora,.
tioîî t b ndiltute arbitration proceiingý >i,t de.terntin 1' 1111e 11he

vuiiue' of, flicndrtki it follom.s thlai lte noice if wa.j
1a prceigpn in connecti onithteabirtn

at tue( timi, of> the comilg into force uf ic 6 fldw EVIi
31, oii lst June, 1906.

1-:o11 Ew. VIL. ch. 31 pr iltiterepa of R. S. >
189 c. ?os. ini si) far asý the referc-ncc, ini question iS (eo1u

A, tok the( seco(0j UCSltiofl, I nse that thle ntc a
a pocc(lig pndig" itIiin thelic ming of sec. i;- of 0;

Ed.VII. cil. 3 1.
3. icaswer tu question 3 is incllued ini the finv au

swrto q1ustioni 2.
4.1t folIowsvý froml theanser to, theprcig e6in

that thei nmnicipal cro atind thei ra Na compuny ar,
bomul bv thle agreemetîit of 2lst June, 1906,

02of <iEàw. VII. (.h. 30O, asý 11t iot appular te mek, t(l
1ppk to uNy railwayv oxcept thlose to uwhich miip-al -or-

Imirîtiolis hlave graniltcd4 privilegeS Silice the Aut cainelt into
forci..

The ral4u omlpany mnslit pay thel costscf the ilw tI
Betýri11 .ii.


