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(Suite et fn.)

Encore, si l'on avait quelque garantie que le choix corres-
Pondrait, quant aux qualités intellectuelles et morales, à
1importance et à la responsabilité d'une telle charge. Le
Pouvoir absolu confié à un homme de premier mérite est
certainement le plus efficace et susceptible de produire les
résultats les plus prompts et les plus satisfaisants ; mais com-
mlent obtiendra-t-on ces garanties ?

Les motifs qui diltent et inspirent les nominations des
représentants de la couronne auprès des tribunaux civils et
criminels, qui imposent à nos ministres mômes le choix des
Juges, domineront encore avec plus de pression la nomina-
tion d'un officier de cette importance et désigneront, comme
toujours, un ami politique, embarrassant ou incapable, pour
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faciliter une combinaison politique nécessitée par les circon-

stances.
Le public sait, et l'histoire des partis en Canada démontre,

surtout depuis quelques années, que ce ne sont pas les capa-

cités, l'expérience ou les aptitudes qui assurent les nomina-

tions aux emplois les plus importants, mais uniquement les

exigences politiques. Nous aurons donc un avocat-général,

,choisi par un parti politique, qui pourra être plus ou moim

compétent, suivant que le hasard ou la Providence aura placé

un individa plus ou moins qualifié, de manière à permettre à

ses amis influents de réclamer la position.

Il y aurait au moins une consolation dans le fait que des

,changements politiques pourraient faire espérer un soulage-

ment dans le changement du mal, en faisant dépendre la

durée de son règne de celui du procureur-général qui 'aurai

nommé ; mais alors pourquoi ne pas laisser la responsabilité

-de ses fonctions tout entière au ministre de la justice ? S'il

'peut, avec l'aide de ses collègues, choisir un avocat-général

perpétuel, pourquoi n'en choisirait-il pas un temporaire ? Le

public aurait une garantie que l'individu, ainsi placé, ferait

des efforts pour justifier de sa capacité et mériter la confiance

du public en vue d'obtenir la continuation de sa charge ou de

,démontrer ses titres à un autre office.

Mais cette mission est-elle nécessaire ? Cet officier ne pourra

pas représenter la couronne dans tous les districts ; alors il

faudra nécessairement des substituts ou diviser l'office et mul-

tiplier les avocats-généraux. Où est la différence entre laisser

le choix des substituts au ministre, ou à son délégué perpé-

tuel, cet avocat général ? On ne voudra pas dire qu'il fera uId

meilleur choix que le procureur-général lui-même ; alors

pourquoi déléguer le droit de faire ces nominations ?
Maintenant, quant aux autres attributions, par exemple,

surveiller l'administration de la justice et l'exécution des lois

ýde judicature, quels seront ses pouvoirs, son autorité, so91

initiative, ses moyens d'action ? Tout est dans le domaine dt
vague, de l'indéfini, sinon de l'impossible.

L'administration de la justice est, par notre constitutioi,
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'laissée à la magistrature sous la surveillance du public. En
'Matière civile surtout, la loi définit les droits, prescrit et com-
mande, et c'est aux parties de réclamer l'exercice de leurs

,droits et d'invoquer auprès des tribunaux l'application des
dispositions du droit. Personne ne peut le faire pour eux, et
Personne ne peut le faire mieux qu'eux. Les juges sont tenus
de suivre les injonctions de la loi. Si les tribunaux inférieurs
ne les suivent pas, le remède et le mode (le surveillance suivi
dans tous les pays est l'appel aux tribunaux supérieurs. Il est
difficile de supposer un cas où l'intervention de l'avocat-gé-
néral pût apporter quelque amélioration dans ce système. Ou
bien le juge a refusé d'appliquer la loi ou il l'a mal appliquée.
Dans le premier cas (et c'est chose inouïe en Canada) il est
sujet à destitution sur plainte au parlement par voie d'im-
Peachment. Quel rôle l'avocat-général doit-il jouer en pareille
Matière ? Et dans le second cas, l'avocat-général sera-t-il juge
du mérite, et sera-t-il constitué censeur des tribunaux ?

Cette prétendue surveillance des tribunaux attribuée à
l'avocat-général est donc vaine, illusoire, inutile et contraire
à la liberté du sujet et à la dignité et l'indépendance du juge.

La commission veut que cet officier veille à la tenue régu-
lière des tribunaux de première instance et d'appel, à la no-
Mination des juges suppléants, etc.

Lorsque la loi fixe la tenue des tribunaux et statue qu'ils
Siégeront en permanence, il ne peut guère ètre nécessaire de
Voir à ce qu'ils soient tenus régulièrement. S'ils ne le sont
Pas, les juges sont responsables du défaut et obligés de se
JUstifler.

Qu'est-ce que l'avocat-général pourra faire pour y remé-
dier, sinon rappgr aux autorités le fait déjà connu du
Public : ou bien W'faut lui donner la mission de punir les
Juges, pour donner une sanction à son autorité et pour la
rendre efficace.

La commission lui confère, en outre, le soin de maintenir
la dignité judiciaire et ses prérogatives, sans indication des
flOyens laissés à sa disposition pour y parvenir. La dignité

,Udiciaire est la conséquence de l'importance des fonctions de



in LA THÉMIs.

juge. On ne peut la maintenir que par la meilleure manière-

de les remplir ; et à moins qu'on ne donne à cet avocat-géne

ral le pouvoir d'nstruire un juge ignorant et de remplacer

un incapable, il sera sans ressource pour maintenir la dignit

judiciaire. Les prérogatives de la magistrature sont des droits

accordés par la constitution et la loi, pour garantir la dignité'

et assurer l'autorité des tribunaux. Ces prérogatives sont

essenti4lement l'apanage des tribunaux et des juges,-ils er

sont assez jaloux, sont assez disposés et en même temps sont

assez capables de les revendiquer et de les exercer pour n'avoir'

pas besoin d'un officier public pour les mettre en réquisition-

Pour assigner un rôle aussi nouveau et extraordinaire que

celui de protecteur et gardien des prérogatives des tribunaux,

on devrait indiquer quelques cas où l'utilité s'en ferait sentir.

Les autres devoirs que cet officier aurait à remplir seraient

d'occuper pour la couronne dans les causes criminellesr

et dans les causes où la question de la constitutionalité d'une

loi fédérale ou provinciale serait soulevée. Il a déjà été dé-

montré qu'un seul avocat ne pouvait représenter la couronng

dans les causes criminelles ; il en faudrait nommer encore, e
pour un seul, parmi ceux déjà employés, qu'il remplaceraitr

la raison de créer cet emploi extraordinaire ne peut valoir.

Pour la question de constitutionalité des statuts, rien 'e

peut justifier cette nomination. Ces questions sont laissées

la décision des tribunaux qui n'ont pas ni ne doivent avoir

besoin d'autres arguments que ceux que les parties intéressée

peuvent fournir. En outre, comme officier provincial, il croir

de son devoir de maintenir et de défendre seulement la jUi

diction provinciale, et elle devra en définitive être déterminée

par la cour suprême, en dernier ressort.
Les fonctions assignées à l'avocat-géial seul sont cell&

du ministère public en France ; mais la, hle ministère pubd

est composé du garde des sceaux, du président de la cour de

cassation, des procureurs-généraux, etc., etc.

COUR D'APPEL.

Le rapport prend en considération les plaintes sérieuses

bien fondées qui existent depuis bien des années au sujet de
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l'administration de la cour d'appel, et principalement à raison
'des délais interminables apportés dans l'audition et la décision
des causes.

ILe seul fait qu'une cause ne petit être entendue et décidée
que dix-huit mois après l'appel interjeté, suffit pour con-
'damner sans plus de discussion le système suivi.

1[. Pagnuelo a signalé ces abus et indiqué des remèdes qui
'roduiraient des résultats satisfaisants s'ils eussent été
adoptés, suggérant en même temps la simplifica.tion des pro-
Cédés et la réduction des taxes énormes et injustes qui sont
;Prélevées sur les plaideurs.

La commission suggère encore ici, pour faire disparaître
'encombrement des rôles à Montréal, l'intervention des
utlges suppléants. M. Pagnuelo voudrait un nombre addi-
tionnel de juges permanents, afin que la cour puisse siéger
'sans interruption à Québec et à Montréal.

Il n'existe réellement aucune raison d'avoir recours à des
juges suppléants où même à des nominations additionnelles
les objections aux juges suppléants s'appliquent avec plus
'e force dans la composition d'une cour de cette importance.
131 ne peut accepter de diviser cette cour, qui est, à proprement
Parler, pour la presque totalité des causes, le dernier ressort.

Un tribunal de cette espèce doit être unique et tous ses
nlembres solidaires de ses décisions; autrement on s'exposerait

4AVoir chaque section prononcer des jugements différents et
les avocats ajourner la plaidoierie pour attendre une compo-
ettion plus conforme à leur goût, comme cela se pratique
Souvent en cour inférieure, et le tribunal tomberait bientôt
dans un discrédit complet.

La plus importante modification requise pour le faire fonc-
tionner d'une manière satisfaisante est -de le rendre fixe et de
Ili enlever son caractère ambulant. Les juges devraient tous
sider à l'endroit fixé, afin d'assurer des délibérations com-
èletes et non précipitées par le désir de regagner son domicile
serait mieux d'augmenter leur rétribution et la mettre au

'niveau de leur position pour ne leur laisser aucune excuse
consacrer le temps nécessaire pour le parfait accomplis.



LA THÉMIS.

sement de leurs fonctions. Il est tout-à-fait indifférent pour·
les plaideurs que cette cour siége à Québec ou à Montréal, il
n'y a que les avocats et les dossiers qui auront à voyager, et
la distance n'est aujourd'hui que de quatre heures en toute
saison. Il est important au contraire dans l'intérêt public que
le tribunal soit en permanence et en présence d'un auditoire
nombreux et éclairé. Le barreau aurait, en outre, la certitude
que chaque cause serait plaidée à l'heure même, sans aucunb
retard et serait mieux jugée.

Cette cour n'a pas à décider plus de 200 causes par an. Ent
restreignant leurs fonctions à ce seul travail, il ne peut être-
considéré comme excessif. Il est grandement facilité par la
production de factums et l'impression de la preuve. En suivant
la méthode suggérée par M. Pagnuelo, et en partie mise en
usage aujourd'hui,de n'inscrire qu'un nombre limité de causes,
l'expédition des jugements est plus prompte.

La raison donnée pour l'encombrement des rôles et l'impos-
sibilité de les vider, en étendant ou multipliant les termes, est
que les juges sont occupés pour une partie considérable de
temps à administrer la justice criminelle. Rien de plus facile
que d'enlever cette difficulté. Les juges de la cour supérieure
(dont le nombre sera de trente, suivant le rapport) sont ou
doivent être aussi capables de s'acquitter de ces fonctions au
criminel, et la preuve en est dans les districts ruraux où ils-
sont tenus de le faire et le font généralement. Le droit cri-
minel est fort simple. Les crimes et la procédure pour les at-
teindre ne sont pas plus compliqués dans les villes que dans"
les campagnes, et un juge qui condamne un individu à mort,
à Aylmer ou à Rimouski peut bien le faire également à
Québec et à Montréal. Ceux d'entr'eux qui voudraient s'el
exempter peuvent aisément trouver un confrère pour les rein-
placer. Assurément, sur ces 30 juges dont plusieurs sont fort,
peu occupés, deux pourraient tenir la cour criminelle à'
Montréal et à Q aébec deux fois par an, afin de laisser les jugee
de la cour du banc de la Reine accomplir les devoirs qui leur
sont plus particulièrement assignés en appel, au civil et at
criminel, et que personne autre qu'eux doit remplir.
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Il y a aujourd'hui environ 100 causes sur le rôle. Combien
faut-il de jours de séance pour les terminer ? La cour peut en
moyenne expédier au moins trois causes par jour. 140 jours,
de séance pourraient donc suffire pour effaçer tous les arré-
rages. En consacrant 12 jours de séance par mois, on dispose-
l'ait de 36 causes par mois et en moins de trois mois on
mettrait fin à ce criant abus de ne pouvoir espérer une dé-
Cision en appel que dix-huit mois après l'appel interjeté.

On peut ainsi réaliser combien il serait facile après avoir
disposé de cet arriéré, de procéder régulièrement et promp-
tement à la décision des causes lorsque la cour n'aurait en
tOut que dix-neuf causes à entendre par mois tant à Montréal
qu'à Québec. Il est constaté que trois juges de la cour supé-
'ieure, siégeant à Montréal en révision, ont entendu et jugé.
180 causes après 36 jours de séance, et ceci comme hors.
d'oeuvre, en sus de 800 causes jugées en cour supérieure après,
enquête et mérite, et 2,500 causes en cour de circuit et à part,
en outre, les affaires ministérielles et de pratique dont chacun
de ses juges a eu sa proportion. Cependant ces juges en
révision avaient à décider du mérite de la preuve sur manus-
crit; ils n'avaient pas l'avantage d'un factum imprimé, soi-
gneusement préparé, et les causes étaient en grande partie
aussi compliquées que celles soumises à la cour d'appel. Il est
donc impossible de prétendre sérieusement que les 6 juges de
la cotir d'appel ne peuvent, avec un peu de système, disposer
avec la plus grande facilité et promptement de 180 causes par
année et même deux fois ce chiffre, et qu'il faille nous imposer
des juges d'occasion.

Il est certain néanmoins que l'administration de la justice
en cour d'appel ne peut être régulière et efficace qu'en fixant
8011 siége dans un seul centre, où devront résider tous les.
juges et où elle siégerait presqu'en permanence. Les membres.
du barreau de toute la province, en s'y rendant pour les af-
faites confiées à leur soins, trouveraient par là un point de
Ialliement nécessaire, un théâtre plus grand, un auditoire
Plus nombreux, capable d'apprécier leur mérite. Il en résul-
te'ait une association plus intime, une vraie confraternité et.
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une opinion indépendante de l'esprit de localité, garantissant
une influence légitime qui assurerait les réformes que le
barreau uni jugerait utiles dans la législation et l'adminis-
tration de la justice.

La composition de la cour d'appel intéresse au plus haut
.degré la société et le barreau. L'importance de ses fonctions
,exige qu'elle soit faite avec le plus grand soin, et que l'opinion
<du barreau ne soit pas méconnue dans le choix desjuges ; car
le barreau seul peut déterminer la valeur respective de ses
membres. Les qualifications des juges d'appel devraient être
nécessairement d'un ordre plus élevé que celles des juges de
première instance.

Le rapport de la commission reconnaît ce principe, tout en
regrettant qu'il ne soit pas suivi et pour y remédier on veut
donner à la majorité des juges, en comptant les opinions de
ceux de première instance, la solution des questions portées
en appel. Il sémble plus logique de constituer le tribunal de
nanière à obtenir la garantie de la supériorité des juges
d'appel. Autrement la cour d'appel est parfaitement inu tile. Il
ne s'agirait que de composer le tribunal inférieur d'un nombre
égal à celui de la cour d'appel et on n'aurait plus besoin d'un
tribunal supérieur.

Répétons le, ce n'est pas le nombre mais le mérite seul, les
,qualités incontestables qui devraient assurer la nomination à
cette position et qui peuvent donner au tribunal l'autorité
qu'il lui faut. Dans bien des cas, le nombre, au lieu de donner
des garanties, les diminue. Supposons le tribunal composé de
trois juges,-deux sont des hommes de premier mérite,-
ajoutez-y deux juges inférieurs en qualifications, les trois
moins capables prononcent le jugement contre l'opinion bien
fondée des deux, est-ce que les trois premiers juges n'offraient
pas plus de garanties que les cinq ?

En matière d'appréciation de preuve, la sagesse des lois veut
que les témoins ne soient pas comptés mais pesés. Testes nons
numnerantur sed ponderantur et l'on applique le principe conI
-traire en matière bien plus délicate et plus difficile de l'inter-
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prétation des lois en donnant au nombre des experts la pré-
pondérance sur la qualité.

Qu'on donne en pâture aux politiciens les nominations des
'tribunaux de première instance, s'il faut accepter ce malheur
Comme nécessité, mais au moins qu'on s'arrête lorsqu'il
S'agit de nommer les régulateurs de tous les tribunaux, les
interprètes en dernier ressort de nos lois, les arbitres souve-
rains de la vie, de l'honneur et de la fortune des citoyens.
Comment peut-on suppléer par le nombre à la qualité qui
manque, que signifie-t-il en pareil cas, sinon l'incertitude et
l'erreur multipliée.

Le meilleur moyen, et le plus efficace de remédier à tous
les abus dont on se plaint, est d'exiger que les nominations de
juges ne soient pas subordonnées aux exigences politiques
'Que l'opinion du barreau soit une fois arrêtée et bien pro-
11oncée sur ce point, et qu'il fasse comprendre clairement à
,tous les partis que la carrière politique ne doit pas être le
chemin qui conduise aux plus hautes fonctions de la magis-
trature, et qu'elles ne doivent pas être la rémunération de
services rendus à un parti, et vous assainirez l'atmosphère
Politique, en même temps que vous assurerez une bonne ad-
Ininistration de la justice. Dans tous les pays du monde civi-
isé, le barreau contrôle et dirige l'opinion publique, et dans

aucun autre pays cette influence pourrait être aussi grande
'que dans notre province, s'il y avait entente, concert et esprit
'e corps. La décentralisation a pu contribuer à cet affaiblis-
sement de la profession, en isolant un grand nombre de ses
membres ; mais en les réunissant dans les grands centres par
les besoins de soutenir et défendre les intérêts qui leur sont
confiés, vous rétablissez la confraternité et vous offrez un
théâtre où les capacités peuvent se faire jour, et où le mérite
eaffirme et peut être dignement apprécié par les confrères et
Par un public éclairé.

Les sentiments et les idées ne se renouvellent et l'esprit
"umain ne se développe que par l'action réciproque des
hommes les uns sur les autres et c'est ce que les associations
seules peuvent faire.



LA THÉMIS.

La meilleure surveillance à exercer sur les tribunaux, la'
plus sûre et celle qui produit les meilleurs résultats, est un
auditoire nombreux et intelligent, appuyé d'une presse qui
rend compte des procédés de tous les jours et les critique sous
l'oil d'un barreau nombreux et éclairé ; et lorsqu'il s'agit
pour eux de décider un grand nombre de causes importantes,
les juges réalisent mieux la nécessité de bien s'acquitter de
leurs fonctions ; ils sentent qu'il leur faut rendre un compte
satisfaisant de leurs décisions, et qu'une erreur n'est pas
plutôt énoncée qu'elle trouve un tribunal aussi éclairé qu'eux,
prêt à la saisir et à les condamner.

Avec ce système, chaque individu jouant un rôle dans ce
drame sera apprécié à sa juste, valeur et la voix publique
indiquera d'une manière irrésistible, appuyée par le sentiment
du barreau, ceux des juges qui offriraient toutes les conditions
voulues pour remplir une position plus élevée ; et nous
aurions ainsi la garantie que ceux qui seraient promus à ces
fonctions auraient des titres incontestables à la considération,
au respect et à la confiance universelle.

R. LAFLAMME, C. R.
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11ONTREALI 1882.

lni compliance with the request of your circiilar of the I st
kay last, 1 have examined the first report of the Commis-
SiOner for the codification of the Statutes, comprising a pro.
Posed law for the re-organisation of the Courts and the
Cônsoidation of the Code of Procedure, with ail the care cir--
CUmstances Would permit of.

Criticism of such a work mus L necessarily appear somlewhat,
~Ilgracious, and its utility may possibly bear no fair propor-
lion to the labour it entails.

In the remarks 1 deem it my duty to make, I do not pur-
PÔsèe entering into the merits of the redaction of the varions
'lauses of the proposed legisiation ; but shall confine myseif'
tÔ Considerations which. appear to me to involve questions of'
8êneral principle.

'The chief objects souglit to be attained by ail systems or
1491-poceureare so obvions, that little' or no difference of

OPinion exists as to them ; but the modes of arriving at the
1âiedresuit are very various. Few subjects have attracted

leGater attention, and every system. hitherto produced has
411l exposed to almost clamorous denunciation. Lawyers gain

Proracedlegisiation, and the delays of justice, it is said,
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are due to their sordid speculations. 1 do not feel called upon,
ito answer these wild accusations, which contain just that
:semblance of truth wvhich is sufficient to capture the most
foolish fish. Shamn philosophers prose, and rhetoricians rave
.about the delays of justice. They mighit about as well expa-
tiate on the time it takes to ripen an ear of corn. lu theory,
.every impediment put between the creditor and the recovery
ýof his lawful debt is a tortious delay. Forais of procedure are
the penalty we have to pay to avoid surprise and ensure jus-
tice. Celerity iu legal proceedings is tiierefore simply a ques-
tion of degree.

In organizing a judicial system, w~hile il is evidently wise
to have before one's eyes the highest conceivabie formn of ex-
,cellence, it is important not to be led away by abstractions,
.often fallaciouis, and ex en whiei theuretically right, too diffi-
cuit of application. The new system should differ fromn the old
as littie as possible. Ail unnecessary changes in the law are
bad, and before making a change it is proper not only to be
suré that the old law is defective, but that there is a tolerably
strongr presuimption that the proposed alteration is an amend-
ment (1). By thuis keeping up the traditions of civilisation,,
.alone, can ti-Le progress be secured. Obedience and respect
are more willingly accorded to an old Iaw than to a new
-one.

The report contains sorne uiseful sug-gestions ; but, asa
wvhole, il seemns to iMie to have been dictated by ideas totally
at variance with the rule of amendnient just mentioned. Itý
is a radical change of ail our present notions-it introduces a
;systeff of procedure so different from the one existing, that:
lawyers will have to learn their profession anew, at the ex-;
pense of their clients, it introduces sonie formns of absolutisin
totally foreign to the habits of the people of this country, and

(1> The danger of niaking changes of a radical kind is very real. Thîm
is particularly true, as to matters of legal procedure. Ail changes untried,
by experience are littie more than groping in the dark, and what, at oirs&
sight, seems a desirable simplification toc often can be turned into 8ý
cause of delay, or it works injustice.
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subversive of individual rights, and it allers the position held
by the Judges in every British country, introducin g a sort of
Subordinate surveillance over them, borrowed from sorne
revolutionary source or other. Whether this up-turn of al
Our judicial system is the out-come of the Commissioners.
Own mind, whether lie has copied it, from any systenî ac-
tually in force, or whether he borrowed it fromn the wvritinjg_
of others, we know not. Hardly an authority is cited, anti
the occasional references to the English law show a very
imperfect knowledg-e of that system, while the ohi French
Iaw is discarded as heing unsuitable to ouiP times and cir-
cumstances.

This compendious mode of discarding existing institutions
is much in vogue with. radical reforrners iii these days. It is.
easier to, dogmatize tiian to reason, and those who fabricate
new schemes rarely suifer fromn the almost invariable failure
of their social experinients. Intuitively these philosophers.
recognize the wisdom. of the fable.

What we have to expect froni the heated imaginations of
radical reformers we kîîow very well froni experience. The
least we ouglit 10 exact from hhem, as a preliminary instat-
Ment, is a precise account of the source whence they obtairn
their novelties. The test of actual and successful trial is thie
best reasou, for introducing a new institution. The tiext is,
the concurrent opinion of writers of repute and of practical,
experience. A writeî' on the Roman bar says :" Si les cita-
lions sont une sorte d'épouvantail pour une certaine classe de
lecteurs, aux yeux <les hommes d'étude elles passent pour la
mneilleure garantie de la conscience de l'écrivain. (Grellet Duma-
zeau, Barreau Romain, VIII.)

For my part I have very little faith iii complete systems
either of law or politics, concocted in the retirenient of the
Closet. Constitutions and systems of law are the accumulated
growth of ages, and exceph under the pressure of the nîost
illperious necessity, the attempt ho remnodel them, s0 as 10
turil theni ont spick and spaîî new, appears 10 me 10 be an
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evidence of that presumptuous folly, which is the most com-
mon indication of intellectual decay. (1)

The in troduc tory -chapter of the report deals scriatim with

the following subjects: "lAdministration of Justice," "D ýcen-

tralisation," Il Court of Review," IlSuperior Court," "County

Courts,""I Advocate Generatl." Il The appointment of a second

Chief Justice" "iIlAppeal," IlPrivy Council," and "lTrial by

.Jury." So far as possible 1 purpose following the order thus

inapped out, and 1 shall conclude witLt some reinarks on the

proposed changes in procedure, and by the suggestion in out-

Ene of some modifications of our present systemn which, 1

think, might perhaps be advantageously adopted.

The dclays of justice are the proverbial reproach to the

administration of the law - but those acquainted with the

.fsubject, know what insurmountable obstacles prevent expedi-

-tion in legal proceedings. The fault is not that of any parti-

-cular systemr. The first impediment arises frorn the bad faith

of one or other party; In the great multitude of cases the

defendauit does flot desire a speedy termination of the pro-

.ceedinigs, and by disingeuous appeals to unquestioniable

(1) Trhe mania of remodelling is alarmingly exhibited in the love of

law-making. Not only does it sem necessary to teînper conistantly with

-ail tie dispositions of the statutory law, a legitimate field of labour, un-

der proper restrictions, but it is thought that no rule of the common laW

can be secure tilt it lias appeared in the form of a Statute. This disposi-

tion to trust to only what is written i.e. to a text, as in primitive legisia-

tion, lias been popularized by the French code, in one sense a great suc-

*cess. But people seem to forget that a general exposition of the leading

subjects of thc civil law had become very desirahie in France, in order to

destroy the multitude of provincial and local customs, and that the Revo-

lution had rendered sucix a change possible. is being copied in oth,'r

-countries, not similarly situated, does not say much for the discerntneit

of their inhabitants. It is well to hear in mind the following passage frofi

Bacon : ,And sure 1 am, there are more doubts that rîse upon our Sta-

tutes which are a text lav, than upon the common law whîch is no text

law." The sententious brovity inseparable from wholesale codillcallf

must be often ambiguous. This teads to doctrine burthened witji &

.crabbed text.
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'.principles, hie readily obtains the temporary relief he seeks,
and thus justice is, to some extent, defeated.

Inexperience cries out, why not put a stop to thcse disho-
nest manoeuvres ? The answer is plain ; it is onl y by the trial.
that it can be known which. litigant is in bad faith.

The next cause of delay is the diffliculty of establishing the
fact.

Many plans have been tried, and countless ones have been
suggested, to rernedy these evils, but without much success
or prospect of improvement. Extreme technicality, and the
greatest latitude have proved equally unavailing, and it is
probable that the least sum of evil wilI be fouind in the vigi-
lant repression of each form of abuse as it arises.

The third cause of delay is the accumulation of cases
'Which cannot be disposed of, This is an evil which, 1 con-
Ceive, it is easy to reniedy by the most ordinary care and
attention, and by the application of the plainest and most ob-
'Vious dictates of common sense.

1 arn inclined to concur with the Commissioner as to the
decentralisation of justice. It seems to mie the measure of
1857 ivas greeted with an applause it did xiotdeserve, and
that it xvas far in advance of the wants and the means of the
COuntry. But after ahl, the extent to, which. decentralisation
'should be carried is a question of expediency, and, as the
'Cornmissioner justly renîarks, the evil of over deceiitraljsa-
tion is gradually hein- cured. Another reason for not abo-
lshingan. institution once created, is that ià initerferes with

the stability of positions, on which people have some right
tO count, and to acquire which, they may have made great
8acrifices. Without placing such positions exactly in the cate-
9Ory of vested rights, Chey have much analogy with them.

1 cannoe agree with the Commissioner in his hostility to
> hQ court of Review. His objections seem to be, that it has
'ail the inconvenience of an additional appeal1, that it s flot
r'eaîîy an appeal, and that it is a retrograde step in restoring

* Centralisation.
It is flot absolutely correct to say that the Court of Revicw
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adds an extra step to litigation. it only does so when there is

a conflict between the Court of first instance and tbe Court of

Review. It has been a Court of appeal to ail intents and pur-

poses for neariy ten years. Even before that time, the judges,

out of deference to the wishes of the bar, did flot sit in1 Re-

view on their own judgments, andi since 18 72 tlue judge a quo,

is by law disqualified. to sit.

The last objection sounids strangely coming- immediately

after the following vivid picture of the evils of the decentra-

lization of 1857:
"But the excessive increase of these courts created too

xnany jurisdictiofls, and placed the judges exercising their

functions therein, in an isolated position which xvas prejudi-

cial to uniformity in jurisprudence.

IThis isolation was also prejudicial to the. advocates,

divided into numerous sections of the bar, strangers to ecd

other, ai-d without professional intercourse or any interest;

in common. It retarded the rise of the legal profession and

deprived the country parts of that social influence which

they had a right to expect from it. Thus, by disseminating-

beyond measure the operations of the judicial power, deceni-

tralization diminished its vigor and loosened its ties."

The Report suggests no rernedy for these evils. The isola-

tion of the judges would noL be diminished by the adoption~

of any of its suggestions, nor can 1 understand what in any-

thing proposed. is to raise the legal profession, or to augment

that social influence which it has flot yet wielded, it appearsi

in the country parts. To speak of the domination of the great

centres, and the interference with the judicial autonomy of

the new districts, as being abuses, is declamation, misplac-ed

ini a work of this kind. Thiere are the saine reasons for the

Court of Review sitting in Montreal and Quebec as exist for

the Court of ýAppeals sitting there, and it is no more inter-

ference with the judicial auLtonomy (whatever that may meai)

of the new districts in one case than in the other.

The embarrassment in enacting scientific laws, owing tO'

the prejudices of the great' mass of the people, who cannOt,
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IPossib1y comprehend their recondite meaning-, is the great
,danger to be apprehended from popular legisiatures, and a

,commission to be useful, must carefully abstain from de ma-

:gogic appeals.

If it is intended by the note 10 article 5 to intirnate that the

itudges sitting in Montreal were more mercif ul to their j udg-

Illents than to those of titeir country colleagues, the insinua-

tion is gratuitous, and unsustaineci by anything but gossip.

* Ceneral appreciations of this sort ought to have no weight,

* Particularly where iL is so easy to show by resuits wvhether

the rumoiir is founded, or is only the oft-repeated grievance,

'fa disappointed lawyer or a chagrined judge. Nor would it

.iUstify such aui insinuation to show that proportionately more

'country cases were reversed in Review than those from the

Districts of Quebec and Monitreal. It is antecedently probable

that the decisions arrived at by a j udge iii a great centre will

be more often correct than those delivered by the sarne judge

in thie isolation of the country. And this the Commissioner

ýseems to admit.

The practical resuits of the Court of Review are the best

answer to the.objections of the report. Els main object is to

give opportunity to ail unsuccessfal suitors to be heard by
'three judges for a very modorate outlay. The Court certainly

-answers that end. Last year there were in Montreal of cases

Inscribed '195, of which 143 were finally terminated by con-

4fIrmation. In Quebec there were 74 inscribed, of which 46

Nvere confirmed. There were thus 189 cases finally disposed

of, ail of which might have corne to the Court of Appeal. If

leven haif of these cases had been appealed, the Court of Ap-

Peal would have been unable to prevent the arrears from

'flcreasing. An experiment which ray have the effect of

'flcreasing those arrears is too dangerous to be thought of

Without dismay. During the last seven years, we have been

'Ofly able to affect in a very slight degree the multitude of

arrears which had then accumulated.

From what I have said of the Court of Review, it will be

,eeadily understood that I disapprove of the returu to the

LA, TIIÉMIS, juin 1882. I0
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three judge system. For the immense majority of cases the

opinion of one judge is just as good as that of three, and the
parties having the riglit to test i Review the correctness of
the opinion of the singis judge, it is difficult to understand.

wliat would be gained by occupying the time of three, tintil
it is specially required.

The most obvions objection to the three jtudge system is its,

expense. This is a mnalter of moment to the whole country. It
becomes impossible to pay a large body of judges salaries suf-

ficient for their position, and unless the j udicial office is to,

be mun into the ground here, as it is in France, sorne means

mu1st be devised to raise the salaries of the judges of the Su-

perior Courts of Law. This has been so strongly felt that in-,

Ontario the local legisiature lias taken uapou itself the charge-

of adding $1,000 a year to the salaries of the judges of that

Province. This is open to serious objection, and the constitu-

tionatity, if 1 may use such. a wvord, of the measure, bas beeni
vigorously attacked.

A wise legisiator will bear in mind that the idea of our

judicial position is English and flot French, and so are the

ideas and habits of expenditure. This bas always been the

case under the Englishi mule, and it is somewhat curions to

know that the judicial salaries weme fixed, one huudred years,
ago, almost exactly at the rate they stand now.

In France there is no great respect for the individual judge.

,He is flot trusted as lie is in England, and society seeks to-
protect itself by numbers. 1 arn strongly persuaded that num-

bers do flot augment tlie cliances of good judgments. 1 do-
not believe that any tribunal ever gained force by a number
exceeding tliree or four judges,. The reasons for this are very
prosair, and will at once be ecognized by those whose duty
it bas been to deliberate with a greater number. Numbers
stop deliberation and render the result sbaky and uncertain-
Tliis is flot pecnliar to Canada. The same wvill be fonnd in.
ail countries in the world. If any one will scan with carethe-
opinions of Ilall the judges " in England, he will see liov
intolerable would be tlie nuisance of snch a. combînation of
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talents if il were frequent. The Seigniorial Co'urt xvas, it is
true, somewhat of a subterfuge- a tub to the political whale-
and therefore littie attention was paid to its composition;
but 1 reinember the late Chief Justice Rolland sayig to me
that it reminded himi rathcr of a Committee passing resolu-
tions than of a Court of Justice.

The very fact of judges being few in number adds to the,
chances of their being circumspect. The members of a select
body are invariably more careful of their repu tationis thaii
those of a numerous one. The thirty judges of England are
known to every educated person in the country, and they
have a reputation and a name to earn or to preserve. In~
F~rance, except in the highest Courts, the thousands of judges.
are unknown, and none of themn can expect to grain judicial
Celebt'ity.

Since the judges' salaries were first fixed in this country,
their wvork-, as a general ruie, lias enormously increased, and
the cost of ail the necessaries of life has augmented ini quite,
as great a proportion. So have the habits of living - thos&
things that corne to be necessaries-and so also lias taxation.
b4inisters have discovered this fact so far as they are person-
ally concernied ; they have greatly increased their own sa-
laries, and have added to tlieir surroundiugs everything thaL
lxuî'y could suggest. While the legislative branches of

90vernment have been stimulated, I rnight almost say, to, ex-
travagance, the judicial branch lias beeni starved aud incon-
vlenieiiced in every shape and way. A reflecting mind will
hardîy corne to the conclusion that this condition expresses
the relative value of the tWo institutions. We probably could
better afford to make no more new laws than to leave un-
'executed those we have.

The number of judges of the Superior Courts of Law is.
'nmense for the population - two judges in the SUpmemne
Cýourt (our supposed represen lation), six j udges of appeal, and
27 iudges of the Superior Court, give a total of 35, five more
than for England, if you leave ont of reckoning the Lords
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Ordinary, and the four paid members of the Judicial Com-

mittee of the Privy Couincil.

The augmentation of this mass of judges by a judge for

.each District of Lower Canada is appalling, and to give him.

.something to do it becomes necessary to tueble the jadges at

every point, and to oblige thrce to hear the evidence. What

control cau three have on the admission of evidence ? The

latitude allowed xviii be in the rneasure -of the least quick-
witted on every question, and thus one of the mosi formidable

* difficulties in the expedition of cases will be largely increased.

Trle pomp and circumstance, which should perhaps sur-

round the judicial dignity, is the substantial retuiru we are

to have for ail this expense and confusion. I do flot think

any thing in this direction wiiI be gained by sending three

judges instead of one to obscure villages where there is no

decent accommodation to be procnred, and where the whole
ýmiseen scène is the reverse of imposîng. Before setting up a

,Court in any locality it would be perhaps a wise precautioa

to enquire whether there is a proper place of residence for

the judge and advocates. When acting for the Attorney-

,General on one occasion, 1 discovered that 1 was to dine at

the same table xvith a mnan 1 was going to prosecute for

murder, and it was with some difficulty I avoided this impro-

priety. When an assistant judge of the Superior Court, 1

.frequently experienced difficuity in making suitable arrange-

ments, without renderîng them conspicuous, and consequent-
.ly offensive.

Again, it is not easy to understand how the three judge

*system is to overcome the evils of isolation, since the judges

are to remain constantly (and this is vigorously insisted on)

in their respective Districts, except while holding their Courts

elsewhere. But the best answer to the objection to the three

Jndge systeni is tb be found in the report itseif. IL is noted

that a great number of cases will stili be Ieft to the decisioft

of one judge. In addition to this the judges have the power

to send any case before one jndge, when. they think the i"I

.terests of justice will not suifer. That is, the law gives the3
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Sulitor a tribunal of three judges, and allows the judges toý
Convert it, into a Court of one judge. If the judges, to ligliten
their own work, may do just what the law now does, wvhat
is to become of the effect supposecl to be produced by the
three cocked hats on the Bench ?

The novelty of such a free and easy system is not more
Striking than its imperfections. Tossing- about a case from one
jurisdiction to another would give opportunity for enidless.
confusion.

We have pompous allusions to l'hiérarchie judiciaire, as
thougl. it were of importance to observe it, yet the whole
scheme of the proposed code seems to be devised in order to
Inutilate or destroy it. Oîîe of the rneans to be adopted is to,
give the County Court j udge a riglit to sit as a j udge of the
Superior Court. This appears to me to be highly objectionable_
If lie is considered fit to dIo the Superior Court work Qne day,
lie is s0 the next, and it is to set at nouglit ail ideas ofjudicial
hierarchy to put himn for an instant on a level with. the jutdg-e
'Of the higher Court.

IL is quite possible the judge of the inferior Court may be
a'n abler man, and a better lawyer, than the other, but this isý
flot the presuimptiùn of the law, or the view usually souglt
to be impressed on the publie mmnd, neither as a general rule
Will it ba found to be correct. Men who accept inferior posi-
tin do so beuause they feel themselves unequal to greater-
fortunes, or, because they have got a timely hint that the
'Publie opinion points that way.

The objection to allow 1awvyers to liold civil Courts appears.
to me to be stili greater. I ar nuot aware that it is doue in
England, and an Englishi example in this direction would be
h() guide to, us. An English lawyer is a ibarrister, lie lias no
Permanent client ; the lawvyer liere is advocate and attorney,,
anld consequeutly he miglit be called on at any moment toý
decide an important question affecting some one from whom
he had great favours to expect. However, ià is liardly neces-
eary to discuss this matter in dealing with the report. The
appointment of judges cannot be regulated by a local law,
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and the device of giving the matter the appearance of a
iegulation of procedure does flot alter the question.

1 confess to a sense of bewilderment in reading, the latter
'jart of the Commissioner' s commentary on Art. 1. Where
,does he find more than two degrees 'of jurisdlictîon besides
?the appeal to the Supreme Court and to the P. C. ? As 1 have
-already shown, the appeal from the decision of the Court of
,Review is only conditional, the condition being that the jud-
gment of the Court of first instance is reversed. Evocation
lias no resemblance to appeal. E vocation does not increase the
ýdegrees of jurisdiction in number. IL simply carnies on in a
higher court what lias begun iii a lower one. As well miglit
it be called an augmentation in the number of degrees of ju-
isdiction to pass a case froni the flrst to the second chaniber,
as is proposed by the report. IL is impossible to conceive how
.so thorouglîly trained a lawyer as the Conîmissioner should
flave confounded two thimgs so dissinîilar as evocation and
,appeal, and I can only account for it by supposing that lie was
carried away by his indignation that there should be tribu-
-nais to deal with. particular niatters exclnsively. H1e exclaims

-" The time lias long passeci iii whiclî certainî Courts had
,privileged jurisdiction over special mnatters, ontside of their
pecuniary interest. " The word privilege has a peculiarly
exciting influence on some minds, owing to sonîe, to me,
inexplicable cause. My simplicity leads me to think that we
are one and ail living on privilege. But if privilege is so ob-
iîoxiouis, wlîy, may I ask, should there be any privileged ju-
xisdiction owing to pecuniary interest ? In my weak abstrac-
.Lions I arn inclined to think that the poor man's penny deser-
ves as mucli protection (but absolutely and very particularly
.no more) as the rich man's pound. But there is the unattain-
able, andl my à priori philosophy fails in the same way as
.does the theory of perpetual motion. The attainable is for so-
,,ciety and not for the individual. Were there no friction we
.should ail slip from our stools.

Soberly, the criterion is always interest, and money is not
,the perfect measure of interest. Lt is a conveutional and a
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'ronvenient one, but it does flot furnish a measure for our tas-
'tes axa(t for our affections. This is the principal reason why
'One ruie is establishied for a srnall promissory note and ano-
'ther fer real estate. The note states its value on its face, the
land or the future right cloes not. These exceptions to the
ifloney value, if that be looked upon as the general instead of

;the common ruie, stand therefore on principles identical to

that of the Con'irissioner's sole exceptioti, namely, whien
Ihlere is a question as to the constitutiotiality of a general or
-a local law.

Although the Commissioner thinkls it undeniable, that
'Where the capital of a rent or tlue interest in real estate is es-
tirnated at an anmount within the jurisdiction of flue County
ýCOurt, that Court ouglit to have jnrisdiction xithout evoca-
tion or appeal, still, lie adruits, thiere is difficulty wlien the
Afapital is beyond the jurisdiction of the lowver court.

His mode of getting over the difficulty is somewhiat curions
.IIe would leave the jurisdiction of the arrears to the local
'C-ourt, if within its jurisdiction, reckoîied by the arnount of
-the action, but lie would have it declared by statute, that the
thing should not be chose jugée as to the principal1. So, having
la ment of $60 on a capital of $10IJ0, the plaintitfrnight perpe-
-tuailybe defeated of his interest without being able ever to
âring his case before a Superior Court of Law. The distinction.
Mfade for fees of office and sums due to the Sovereign stands
'On quite a différent gronind. It is flot a protection to the riglit
Of the Sovereign -or of the office-liolder. It is establiied in

-jealonsy of their rights, so that they rnay flot impose small
eBXactions on the authority of a subaitern judge, without

"clppeal. I amn, perhaps, less jealous of the rights of the
8SOvereign than most people in this country, but 1 trust this
_Very wholesome safeguard of private rights wili flot be dis-
tmbed.

The titie of the Court of Appeal, "lCourt of Queen's Bench,",
-is histomically not very well founded. Probably the name
Wýas given, without any very criticai examination, and prin-

-eipally from an amiable desire to conciliate the English mi-
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nority, when substittuting the namne of 'l Cour Supérieure ~
for that of"I Court of Queen's Bencli," for the great civil law-
court of the Province. Any change in the namne would likely
give rise to misinterpretation, and even if it were more openl
to objection than it is itL would not be wortli while. Besides,
the proposed name of"I Court of Appeal " would as littie ex-
press ail the fiinctions of the court as the present one. It is-
the great criminal court of the country, and so far is as pro-
perly styled Il Court of Queen's Bench " as,' Court of AppeaV"
The reformer of nomenclature must therefore show more iii-
genuity than is exhibited in Article 2, before disassociatingr
the narne of the Sovereign cornpletely fromn the admin-istra-
tion of jIustice.

The County Court system, or what is anialogous to it, al-
ready subsists , and if change for change's sake gives a fee-
ling of satisfaction to anyone, I know no less dangerous mode-
of gratifying that taste than calling the Circuit Court hence-
forward Il the County Court. " 1 also think th9 jurisdiction,
should be enlarged and that its cases should oilly be subjec'
to revision by three judges of the Superior Court. If G;ouityý
Court judges are to be named, 1 think it should only be grad-
u.ally, and as the Superior Court judgeships are diminished
in number. The Superior Court judges niight then becomie
resident iii the great centres ; and their deplorable isolation,
which has sometimes caused scandai, and almost always an-
noyance, would be obviated.

When one cornes to the proposition to create the office of"
Advocate-General,the exclamation of Napoleon when he heard
Sieyes' proposition for the office of Ist Consul, is forciblY'
called to mind. For whose benefit, we cannet fail to ask, is
this anomalous position created ? We are twice assured iý
existed before the Union of 1841. In fact, no sucli office ever'
existed in British territory. There has often been an AdvocaO
General, and there is no reasonl why there may not be On','
now. The Advocate.General was the Sovereign's Attorney i0 >
Chancery. But the officer the Commissioner desires to origi-
nate lias powers very different from those of an AttortneY"
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General. The new officer is to confer with the judges, and lie
is to have the initiation of the conference. The explanations
are so worded at times, as to leave the impression that the
illdges are to be the principal parties at the conference, but it
lB evident that this circumiocution is only in deference to the
WelI known and well-founded jealousy of officiai inter-
ference in judicial matters, and that the Advocate-General
Wvill be the real arbitre. The existence of this functionary
is nlot necessary iii order to allow the Provincial Govern-
Mfent to intervene in cases where there is a question affecting.
the local legisiative powers. But to make a mile that the Ad-
VocateGeneral is to be notified whenever a question affectingM
the validity of a local or federal act (for it must go so far>,
arises, is to invent the most perfect manner of creatîng obs-
tructions and delays possible. If the local authorily is to be
admitted a party it is quite evident the Minister of Justice
flhust also be notified, and private parties wvîll be delayed in
the prosecution of their riglits. Besides, who is to divine that
the constitutional question is to be raised ? Il arises inciden-
lally in many cases.

The assurance that this office of Advocate-General wiIl not
ladd to the public charges will hardly obtain credence when
W8 read Section 5 which is as follows :

IlThe annual salary of the Advocate-General shahl not.
exCeed the average amount of the fees paid yearly, durino'
the five years previous to his appointment, to the advocates
eharged with the duty of representing the Crown before the
'COtirts before whidh the AdvocatenGeneral shahl himself
lepresent itl.

110W can it be known beforehanri in what Courts lie shall
a'ppear ? If lie is to be paid by an Il annual salary " it must lie
!R-ed when lie takes office.

kt is evidentiy intended that lie is to take the place of the
l'rald Jury, or to control it, s0 that the initiation of prosecti.'

't'011 is to be transferred from a popular to an officiai sourceý
'and tO be confided to one subaltern offlcer-a sort of deputy
.&ttorney.'General. Did it ever occur to the learned persons.
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who eagerly seek to destroy the Grand Jury, powerfuily aided
by the thoughtless or unpatriotic, who wouldjoyfully seil an
institution constituting a popular right-in its truest sense, for
a mess of pottage, that even judicial systems have their limits,
and that if we destroy the Grand Jury, with any approach to
,consistency, the Coronier's Jury must also disappear. In coun-
tries like Scotiand, where the prosecution is officiai, there is
no Coroner. Perhaps the Commissioner desires the Advocate-
General to absorb the functions of tliat Il ancient officer.
Sucli an interference -çith- the criminal Iaw is probably beyond
the jurisdiction of the local legisiature, and, therefore the
Commissioner's recoi-menliation need flot be discussed at
.greater lengîli.

Il is flot improbable that for reasonis, flot avowed, this, tilt
now, unheard of office inay be created by Statuite ; but if s0
1 venture to prophesy two things :-1st, that its creation will
,be irnmediately foliowed . by the nomination of a staff of se-
cretaries and clerks to enable him to get through his labours ;
2nd, that the judges wili flot take part in his conferences,
in which they are only to enjoy a formai precîninence.

And here 1 may take occasion ho meet an aspersion grahui-
tousiy tirowvn out against the judges, that they habihuaily
refrain fromn mixing themselves up in matters affecting their
own position and the law, and particularly that they dit not
offer suggestions o11 the project of the civil code.

In the first place, the charge is not aihogether founded. The
judges have ceased, to a great extent, to offer suggestions,
because wheil they have done so their suggestions have beefl
received, if not with absolute discourtesy, ah ail events witl'
an officiai reserve almost offensive. For my owin part, in spite
of the cooling influence of officiai mainers, 1 have three or
four times, within the last few years, urged on the attentiOP'
of the Attorney-Generai of the day, a change as to heariîig
cases in appeai in the district of Montreal, which could haV6
been operated by the enactmnent of a very few words, b1UL
without producing any apparent effect, aithougli the plan WD.9
~approved of by the bar. 1 shall allude to the scheme lateri il'
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ispeaking of the Court of Appeals, as to some extent it is
-edopted by the report.

The particular charge as to the code seems to me to
te specially ili-chosen. The judges had no opportunity
afforded them to enter on a critical examination of a work
'Of that kind. The work of the judges in the great towns
>was even tieu sufficient to prevent any of them under-
laking the ardaus manual labour of writing critical notes on
'Ihe code. 1 have heard the work of the English judges com-
'Pared with ours. IL is well the attention of thiese statists, who
ý1elight in comparative depreciaLion, shori Id be directed to the
fact that the judges in this country have no assistance in the
%v of secretaries or clerks, as they have in En-land and
ýScOtland. The Chiief Justice of the Qtieeni's Bencli Division in
11U1gland lias a secretary and two clerks, at the cost of Lt1,000
ýterliiig a year, and each of the other judges lias two clerks.
4ach minister, not ouily of the Dominion Goveruimeuit but of
'the local Governmeut, lias foiind it necessary to have a private
1ýcretary in addition to the regular staff of his department. 1
'Wonlder if it ever occurred to any of thiese gentlemen that our
"1VOrk, by comparison withi that of our predecessors, lias in-
creased quite as much as theirs ? la the country districts the
illdges had flot the books niecessary to enable them to criticize
the draft of the code, if tliey had the leisure. On this point
then the habituai amusement of carping at the jndges fails.
Gelleral accusations may bc more successfnl. They have a
double advanta ge ; they look less vicions, and they are less
tea8iiy answered. 1 have no objection that the jm*lge should

ýeCalled to as strict an account as any other officiail, but the
1ýench cannot control bangling laws. Burke says :"I Where
there is an abuse of office, thefirst thing that oucurs in heat
.'8 tO censure the officer. Our natural disposition leads ail our

i? enq~j1iiie rather to persons than to things." And so, perhaps,
Ur national freak in this respect may be referred back to a

'humnan weakness, free ly indulged.

'There is a note beginning at p. 135, which it may be as.
'We1l to notice here. It is as to the formation of family coun-
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cils, and the mode of dealing with ail such questions as the'
appointment of Lutors and curators and granting authorisations
to deal with the property of minors, absentees and incapables.

What the Commissioner says is strictly true. Ail those who

have had to deal with t1jese cases miust have feit how datige-
rous were the powers to be exercised. But this xnay he said
wvith equal truth of aimost ail noi)1-contentious proceedings.
The most vigilant judge cati do littie in sucli natters. Of

course, ho may exact, as the Commissioner suggests, an ac-
count of the famiiy, and dprmand an explanation of the absen-
ce or presence of this or that person ; but to do this effective..........
ly lie must institute some sort of enquiry. lu doing this he»
mnay ruin a small estate in his welI-ilitentioned efforts to pre-
serve it. 1h xviii be observed that it is the small estates that
are most open to dilapidation, lu the management of greatý
ones the relations relieve the judge of ahl solicitude.

But ail these alarms are as old as the hlis. 1h is the cure
that it is difficult to discover, and 1 doubt much whether we
can mend our present system. lu England the Chancery
system, perfect iu theory, became often disastrous in practicey
and it felI, overwhelmed by the jeers and denunciahions Of
satirists and of the public.

So far as I knIow, allowing the Prothonotary ho act in th8'

absence of the judge, lias not given rise ho any abuse we hadý

flot before, and the pretension that the judge is neyer to be'
absent fromn his District is one in which the Commissiofler
can hard1y be serions. No respectable person would accep
an office which subjeched him. ho the necessity of becomning L'I

prisoner on paroi, and those already appointed would halVe

good reason to resist so monstrous an interference with their

individual riglits.
The report next proposes the appointmaent of a secondChief

Justice for the Superior Court. This is deemed necesary

because of the stupendously difficuit and important duty O

appointing ad hocjudges-a duhy rendered still more oneroUe51
we are told, by the proposed changes of the code.

The displeasure this arrangement might cause the preà8f6e
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iiChief Justice is deprecated wvith care. llaving, calmed any
Susceptihilities lie might be supposed to have, the Commis-

£ife nes o objection to ]lis measur u h t h m gi

-appea con tradictory to have two Chief Justices for one Court,
and lie sets himself gravely to explain the fatilitv of this ob-
jection. A more formidable objection is that one Chief Justice
is too much, as lie, seriously speaking, has no special fune-
tiOfls to perform. lis appointments of ad hoc judges are ge-
Ilerally supplied to the clerk in blanki to be filled -up as occa-
ýsiOn may reqiiire. Hie is flot even Il Sir Oracle, " and lis pri.
Vil eges consîst of precedence nlot acquired by seniority, and
the pleasing douceur of $1,000 a year extra pay. Recently in
Eflgland it xvas proposed to abolisli the invidious and unne-
Cessary distinction, but it was retained by Parliarnent, appa-
l'ently to afford the Ministry of the day an opportunity to
reward the ambition of retiring law officers. As we are assii-
lred by the Cornmissioner that it is necessarv to have an Ad-
1VocateGeneral because the time of the law officers here is
-bsorbedl by polities, there can be no sort of pretext for giving
them juiilpefermeint (1).

When tlie Commissioner cornes to deal with appeal, hie is
80 beset by conflicting viexvs that it is almost impossible to
k1low what plan lie recommends. We are impressively assu-
l'ed that faith in the counisel of a majority of judges has so
POsses3ed the public mind, that the possibility of a minority
'OPiflion prevailing diminishes confidence in the Courts.
Uiaving communicated this observation as to the mental con-
4'ition of the public (without a shadow of proof), the Commis-

' %Ofer exclaims :"lDespite legal fictions and abstract theses on
the hierarchical relations of the Courts to eachl other, on the
I)eeminence of the higher tribunals over the inferior oiies,
the Public will neyer be convinced that, of the eight judges

(1) It is hardly necessary for me to add that the force of my remarks is
"ot very apparent at the present moment, both Chief4Justiceships being
'ocupied by men who, in a very special degree, menit the honours they
ýeIlY- But it has flot always been so, nor have we any guarantee that in
'the future these dignities may not be conferred for very insufficient reasons.
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who render judgment, three can be better thani five and tha?
the party who bas the least number of judges in bis favour
should gain his case againsi bim who has tbe greater,
num ber."

Mr. Veuillot says-"I un point d'ex"lamatîon ne saurait tenir
lieu d'une pointe d'esprit. " 1. know very well the learned Coin-
missioner does flot require Lhat it sbould ;but seriously will
he tell -us in what country tbe law exacts Iliiat the judges of
appeal should be selected from a different bodly and under
different conditions as to moral and legal fitness than. the
judges of the other superior courts of law ? The truth is, that
in the few sentences dcaling with appeal, the essen Liai vice of
the wbole of tbe Commissioner's system crops out. He sets
forth on a revolutionary basis, and bie denies the influence of
autbority. To him the authority of a Court of Appeal tO'
reverse the decision of an Inferior Tribunal is based on a~
fiction and an abstract thesis. llow cati iL be based on boti'
1 arn not sufficiently a philosopher to understand. Left to my
own intelligence, 1 sbould describe authority as a postulate in.
establishing the problem of civilization, and it is just as rnuch
required in support-of the judgrnt of five or eight as of one.
The right of a tribunal Lo condemn depends exactly on the;
saine principle as tbe riglit of the governing body to legisiate

-that is on authority-and this is equally true 'whether the
power be derived froru an honest vote, a ballot-box fraud or
inheri tance.

Under the pressure of his heterodox and discontented ideas
the Comimissioner is evidently much perplexed. One curious
device hie suggests to disairn public opinion, is to silence the
dissenting judges. Those who do not agree with the judgn
are flot only to say nothing, they are to conceal for ever their
difference of opinion, and 1 presume, as it is necessary for the
complete success of the plan, tbey are forever Lo affect to hold
an opinion in which. they don't believe. But if the opinion Of
the minority becornes that of the majority in another case, as
may very well happen in a court of six judges, with a quor1 3u
«f five, perhaps the Commissioner will inforrn us how the
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tiNO dissenting judges in the first case are to act in the se-
con'd ? Are they to conceal their real opinion from the sixth
.]udge ? Another scheme is that the opinions of tlue judges of-
the Superior Court shouid be counited with those in Appeai.
The resuit of this might be that the judg-es wouid be divided
four and four, and the three judges in appeal be thus over-
Illed by Lwo. But the Commissioner suggests, that in sncbi a

Ca1se weight migit be given to the judgment in Appeal. Hlow is.
this to be accomphished withotit violatiuig the î'uie as to si-
lence ? On what portion of these suggestions the Commiissio.
nIer intends to insist does not appear, but it is plain they can-
'lot ail live together.

l'or a Court that is not final, the scheme of silence of the,
n1illority, besides its manifest dishonesty, misleads the final
VCOUi.t as to [lie gravity of the question. The resuit wiIl ha
'ýI1iversal distrust ; and as no one kinows xvhether the case is.
'Car-ried by a bare majority, it will be supposed that ail doubt-

11cases have been so. One of the great advantages of the.
ýIi 5h system of government over those of the Continental
ulations of Europe, is its publicity. By avoiding mystery, we
e8cape suspicion. No fact, decisive of the interests of indivi-
%uals, or of the state, should be permanentiy conceaied.

The difficulty of having the decision of a majority ofjudges
0errtledl by a rninority, is mucli increased by the three
JUdge systern and by raising the quorum in appeai to five
Judges, and 1 purpose explaining later how il may be reduced.
to ils sinallest expression so far as the Court of Queen's Benchâ

r0ncerned.
The question of appeai for this Province is one of great.
e tCUt, and we rnay aimost say that we cannot expect ever

to .ave a satisfactory final appeal. The raison d'étre of the
"1Y Council is not that given by the Commissioner. IL is

FOt founded on the right to petition at al], notwithstandino-
a fraS.enL is a recognition of the authorîty of the Imperial

'ht b1iann to legisiate for ail the Queen's Dominions. HavingSRh omakîe the law for thenu, il follows necessariiy that.
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there mnust be a Court of final appeal niarnied by Imperial

authority to give such law effect.
So far as prin.ciple goes, doing away with the statutory ap-

peal to the Queen in, Council is of nio importance; practically

il is Open. Lo this objection thlat it woul nearly double the ex-

ýpense of the reference to a Court, the principal fault of whici

is its expense. Trhe sole efi'ects then of the proposed pettulant

legisiation, would be to makçe it, more than. it is now, a lux-

,urv, and a mentis of oppression,. for the very rich.

The same reason that requires the existence of the P. C. as

,a constitutional aucd le-al mode of giving efl'ect to the Impe-

ýriai authority dictated the iclea of the Supreme Court in the

Dominion organisation, and a narrow jealousy, similai- tW

that expressed. in the report before us, suggestedl the suppres-

;sion of the statutory appeal to the P. C. It îîevertheless sub-

,sists, and the appeal not being organizeci, as reasonably it

.should have been, the anomaly of simultaneous appeals tW

two different Courts was produced.

T. K. EAMsAY.

(A continuer.)


