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ACCIDENT INSURANCE — See Insur. | been laid down still more clearly by

- Accident.

AGENCY—See Principal and Ag
—Election Expenses,

AGREEMENT — See Commercial Tra-
~ veller.

APPEAL.
TO PRIVY COUNCIL.

1. FroM COURT OF REVIEW—RIGHT
- OF.

. Johnson, O.J.: In this case, in which |
r we last week confirmed the judgment :

. of the Superior Court at St. Johns con-
- demuning the defendant to pay $500
- damages and costs, amotion was made
- by the defendant for leave to appeal
“to Her Majesty in Her Privy Council
.ander the amendment by the 37th V.,
-8 dtoart. 494, C. P. By those provi-
1Sions an appeal was given to Her
Majesty in Her Privy Council direct
from this court, in cases where the ap-
‘peal to the Queen’s Bench from this

ccourh was taken away, and where it .

;would lie from the Queen’s Bench if
‘the judgment had beew given by that
“curt, The defendant seemed to rely
“upon the amendment of 1891 to the
Supreme Court Act which has nothing
‘todo with the present case. The Privy
Qouncil in the case of Allan v. Pratt
/(Beanchamp’s Jur. P. C., p. 76) laid
-lown the rule clearly that the proper
easure of value for determining the
Aight of appeal is the amount received
by the plaintiff in the action, and
ainst which the appeal could be
trought; and that case adopted the
nile in McFarlane v. Leclaire that had

¢

%
L

ent !

{ Lord Chelmsford, that the judgment
is to be looked at as it aifects the
interests of the party prejudiced by it
! and who seeks to relieve himself of it
by appeal. Such cases are limited to
i the minimum amount of £500 sterling
; by art. 1178 C. P.
] The defendant’s motion is therefore
| rejected. Marchend v. Molleuwr, Court
" #{ Review, Montreal, Nov. 11, 1893.

TO SUPREME COURT

2. JURISDICTION.

Held, that a judgment in an action
to vacate the sheriff’s sale of an im-
moveable is appealable to the Supreme
Court under Sec. 29 (b). Dufresne v.
Dixon, (16 Can. 8. C. R. 591) followed
Lefeuntun v. Veronneau, Supreme Ct.
of Canada, 2¢ June 1893.

3. JURISD{CTION—AMOUNT IN CON-
TROVERSY—R. 8. C.¢.135—54 & 55 V.,
¢. 25—CosTs—QUEBEC.

C. brought an action against B.
elaiming that a certain building con-
tract should Dbe rescinded ; $1,000
damages ; and $515 for the value of

bricks in the possession of B., but
belonging to C. ‘The case was en delibére
before the Superior Court when 54 &
55 V. ¢ 25, amending c. 135, R. 8. C.,
was saunctioned, and the judgment of
the Superior Court dismissed C.’s elaim
for $1,000 but granted the other con-
clusions. On appeal to the Court of
Queen’s Bench by E., the action was
dismissed in 1§93.

C. then appealed to the Supreme

Court of Canada.
M. I.D. & R. 38,
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Held, that the building for which a
{ pondents on the 2bth July, 188,

contract had been entered into, having

been completed over five years ago, .
there remained but the question of

costs and the 3545 claim for bricks in
dispute between the parties, in the
judgment appealed from, and that

amount was not sufficient to give

Jurisdietion to the Supreme Court of

Canada under R. 8. C. c¢. 135, s. 29,
The appeal was quashed with costs. !
Cowen v. Brans, Supreme Ct. of Canada,

24 June 1893.

4. JURISDICTION—AMOUNT IN CON-
TROVERSY—54-55 VicT, Car. 25, SEC.
4+—QUEBEC.

On the 30tk September, 1891, when
the Statute 54-55 Viet., e. 23, 8. 4, was

passed, enacting that the amount de-
manded and not that recovered should

determine the right to appeal when !

the right to appeal is dependent upon
the amount in dispute, the Superior
Court had en délibéré an action of
damages brought by the respondent
against the appeilant for $3,050 of
damages. The Superior Court on the

5th December, 1891, dismissed the !

respondent’s action. On appeal to the
Court of Queen’s Bench for Lower
Canada (appeal side) the Court on the

23rd February, 1893, reversing the |

jugment of the Superior Court, granted
3880 damages to respondent with in-
terest from the 16th June, 1887. On
appeal to the Supreme Ct. of Canada.

Held, that the Statute 54-55 Vie., ¢,
25, did not apply to cases pending,
and as the amount of the judgwment
appealed from was uunder $2,000 the
case was not appealable, following on

the question of the non-retroactivity

of the Statute, Williams v. Irvive, (22
Can. S. C. R.108) and as to the amount
in dispute, Monette v. Lefebvre, (16
Can. 8. C. R. 357). Gwyane, J., dis-
senting. Appeal quashed with costs.
Cowan v. Evans, Supreme Ct. of Canada,
24 June, 1893.

Notrg. ~The appeal of the Mountreal Street
Railway Co. v. Carriére, argued at the Oc-
tobec session 1863 was quashed on the same
grounds.

3. JURISDICTION—AMOUNT IN CoN-

Monthly Law Digest and Reporter.

In an action brought by the res.

claiming 5,000 damages alleged f{o
have been sustained by them by the
production of & plea and incidental
demand Dby the appellants in a case
before the Superior Court for the
district of Montreal, under nuniber
" 528, the Superior Court on the 27th
day of September, 1890, granted $300
damages to the respondents.

The appellants, defendants, then
“appealed to the Court of Queen’s
Bench, and that Court on the 28th
February, 1893, confirmed the judg
ment of the Superior Court.

On appeal to the Supreme Court of
' Canada :

Held, following Williams v. Lrvine,
i 22 Sc. R. 108, that 54-55 V., ¢. 23, did
i not apply to cases peuding before the
Court on the 30th Sept. 1891, and the

Ejurisdicbion.—Gwynne, J., dissenting
’ The appeal was quashed with costs.
i Mitchell v. T'renholme, Supreme Court
i of Canada, 24 June 1893.

+
4
|

6. RicHT oF—54-55 V., C. 25, 8. 4—
AMOUNT IN DISPUTE—J URISDICTION—
] QUEBEC.

' 1n an action of damages for 35,000

| brought for the death of a person by a
{ consort, the Superior Court in April
1 1891, granted $1,000 damages and the

judgment was acquiesced in by the

the Court of Queen’s Bench and that
{ Court affirmed the judgment of the
' Superior Court in December, 1592
54-55 V., c. 25, s. 4, declaring that

dependent upon the amount in dispute

i such amount shall be understood to be

* that demanded and not that recovered, -
if they are different,”’ was sanctioned

30th September, 1891, Oun appeal to

the Supreme Court of Canada.

Held, that 54-55 Vict. did not apply
to such a case, and that the case was.
not appealable. Monette v. Lefebvre
(16 Can. 8. C. R. 357); Williams v. Ir-
vine, (22 Cau. S. C. R.108). Appel
guashed with costs. Mills v. Limoges.
Supreme Court of Canada, 24 Juoe,
1893.

TROVERSY—5155 V., ¢. 25, s. 4—NON- !

RETROACTIVITY.

7. Ricur or — NeEw TRIATL.

‘“whenever the right to appeal is

appeal should be guashed for want of ~

plaintiff, but defendant appealed to .



Monthly Low Digest and Reporter.

The judgment of the Court of Ap-
peal ordering 2 new trial was not a
final jndgment, nor did it come within
any of the provisions of the Supreme
Court Aet authorizing an appeal from
Judgments not final.  Cobban Monuf’y
Co.v. Cun. Pac. Ry. Qo., Supreme Ct,
of Canada, May 1, 15893.

ASSESSMENTS AND Taxus—See Tax-
ation — Mun. Corp. 1.

ASSOCIATION, UNINCORPORATED —
See Club.

Bep Bues—See Landlord and Ten-
ant 2.

BiLn or Lanixg—See Ships, ete., 2.

BILLS AND NOTES — SEE ALSO
INSOLVENCY.

AMERICAN CASES

1. PROMISSORY NOTE — PAYARLE

WiTH EXCHANGE.

Held, that the fact that an instru-
ment for the payment of a specific sum
of money is made payable with current
exchange at a place other than the
pliace of payment does not prevent its
being a promissory note. Hastings v.
Thompson, Supreme Ct. of Minnesota,
55 N. W. Rep. 968.

Mitehell, J., says : The only point raised
on this appeal is whether the instruments
sued on ave promissory notes, for, if they are,
they ave unquestionably negotiable under
the law merchant. They ave promises to pay
specified sums of money in St. Paul, ¢ with
current exchange on New York city ;7 and
the only question is whether this provision
as to exchange renders the swns required to
discharge them uncertain, within the mean-
ing of the familiar rule that one of the es-
sential qualities of a promissory note is that
the amount to be paid must be fixed and
certain, and not contingent. In the defini-
tions of & promissory note or bill of exchange
it is generally, if not always, stated that the
amount necessary to dischavge it must be
ascertainable from the face of the paper
itself, without having te refer to any ex-
trinsic evidence. Construing this definition
litevally, it must beadmitted that the instru-
ments in question do not strictly fall within
it, for, of course, extrinsic evidence must be
resorted to in order to ascertain the rate of
exchange at a given time between two places.
Upon examination of the reports and text-
books it is surprising how little direct au-
thority of any value is to be found as to the
eifect of the addition of such a provision to
aninstrument for the payment of money.
Daniel, Randolph aund Tiedeman state in ge-

|

l
!
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neral that such a provisign does not affect
the commercial or negotiable charncter of
the paper, bhut none of them discuss itat any
length, and all of them treat of the question
as it it only went to the negotiability of the
instruments, whereas the real question lies
back of that, and is whether they are pro-
wissory notes or bills of exchange ot all,
‘Tied. Com. Paper. § 23u ; Rand, Com. Paper,
§ 200 ; Daniel, Neg. Inst. §55 We have found
no English case divectly in point, and none
bearing on the question, except Polard v.
Harries, 2 Bos. & P. 335, where such an in-
strament was declared on as a promissory
note. If the question was authoritatively
settled in the leading commereinl States of
the Union or in the federal courts, we would
be inclined, for the sake of uniformity, to
follow their decisions ; but we have been
unable to find that the Supreme Court of the
Uniced States or of either Massachusetts,
New York, or Pennsylvania, has ever passed
upon the question. The only cases, State,
federal oy colonial, which we have found
which  may  be considered as having
passed on the question, are the follow-
ing, which may be classified thus: That
such instruments are not &n-omissory
notes : Lowe v, Bliss, 24 1lL 16%; Read v,
MceNulty, 12 Rich. Law, 115; Bank v. Strother
28 S, C. 89t 6 S. E. Rep., 313; Palmer v.
Fahmestock, 9 U, C. C. P. 172; Saxton v.
Stevenson, 23 U. C. C. P. 503 ; Bank v. New-
kirk, 2 Miles, {2 ; Bank v. Bynum, 8t N. C.
245 Russell v. Russell, 1 MacArthur, 263
Fitzharris v. Leggats, 10 Mo. App. 520;
Hughitt v. Johuson, 28 Fed. Rep. $65; Bank
v. McMahou, 38 Fed. Rep. 233, That such
instruments ave promissory notes : Smith v.
Kendall, 9 Mich. 242 ; Johnson v. Frisbie, 15
ALich. 236; Leggett v. Joues, 10 Wis. 35;
Morgan v, Edwards, 53 Wis. 509, 11 N. W,
Rep. 21; Bradley v. Lill, ¢ Biss, 473. In very
few of these cases is the question discussed
at any length, or considered on principle.
Some of them were decided by courts of
inferior jurisdiction, and in others the e
marks of the court were obiter. Many of
those which hold that such instruments arve
not promissory notes rest, without discussion
upon & strict literal constraction of the rule |
thot the sum to be paid must appear from
the face of the paper withoutl resort to
extrinsic evidence. About the only cases
where the question is discussed atany length
upon principle or authority are Smith v.
Kendall, Bradley v. Lill, Morganv. Edwards,
and Bank v. McMahon.

In view of this state of the decisions, while
in mere numbers the decided weight of
authority may be in favor of the contention
of the defendant, we feel at liberty to decide
the question in the way we deem most in
accovdance  with principle and business
usages, and in accordance with the rule
whuch, in view of such usages, the leading
courts of the country ave wmost likely to
finally settle down upon. The following are,
in brief, the considerations which have led
us to the counclusion that such instruments
ought to b2 held to be promissory notes
under the law merchant.

1. The reason and purpose of the rule that
the sum to be paid must be certain is that
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the parties to the instrament may know the
amount necessary to discharge it, without
investigating facts not within the general
knowledge of every one, and which may be
subject to more or less uncertainty, or more
or less under the influence or control of one
or other of the parties to the instruments
The provision for the payment of the current
rate of exchange between the place of pay-
ment and some other place is not within the
reason of this rule, or subject to the evils or
inconveniences which it was designed to
prevent. While the rate of exchange is not
always the same, and while it is technically
true that resort must be had to extrinsie
evidence to ascertain what it is, yet the cur-

a particular date Is a matter of common

certainable by any one, o that the parties
can always, without difficulty, ascertain the

paper. It seems to us that within the spirit
of the rule requiring precision in the amount
to be paid a provision for the payment of the
current rate of exchange in addition to the
principal amount named does not introduce
such an element of uncertainty as deprives
the instrument of the essential qualities of a
promissory note. A provision for the pay-
ment of exchange is very different: from one
for the payment of reasonable attorneys’ fees

Monthly Learw Digest and Reporier.

s0. the court should, as far as possible, male
their decisions to conform to this general
custom and understanding. We recognize
the importance of simplicity and certainty
in the terms and conditions of commercial
paper: and appreciate the objections to -

- permitting it to be loaded down with un-
. hecessary  Cluggage ™ but we cannot see,
- under all the circwmstances, and especially

in view of what we believe to be the com-
mereial usage, that any practical evil wil
result from permitting the addition of such
a provision for the payment of current ex-

. change on the principal amount. Nor are

we disposed, as a rule, to extend the quality

. of negotiable paper to contracts for the
rent rate of exchange between two places at ¢

payment of money beyond the strict limits

1 1 of the already established rules of law : but
cominercial knowledge, or at least easily as- |

to exclude from that category paper like
that under consideration would be to exclude

~ the very class of paper which ought to be
exact amount necessary fo discharge the

held negotiable, if any promissory notes
ought to be so held- paper given and tuken
in commercial transactions, properly so
called ; for rarely, if ever, would a provision
for exchange be incorporated in any other.

- Thispoint is set tled by the Canadian

NOTE, 1
f Exchange Act., 1880 Sec. 9 (d) in the

Bills o

, same sense as the foregoing case,

in case of suit, as in Jones v. Radatz, 27 Minn. -

240, 6 N. W. Rep. 800. The latter introduces
an element of uncertainty very different
both in kind and degree from that introduced

2. NoTICE OF PROTEST.
In Jensen v. McCorkell, decided by

- the Supreme Court of Pennsylvania,

attorneys’ fees incapable of either easy orv ,

definite ascertainment, but the amount of it
is more or less under the control of the holder
of the instrument. Moreover, such a provi-
sion has never been considered in business
circles as properly ancillary orincidental to
comniercial paper, or any part; of its legitim-
ate “luggage.”

2. The law merchant, including the law of
negotiable paper, is founded upon, and is the
creature of, commercial usage and custom.
Custom and usage have really made the
law, and courts, 1n their decisions, merely
declare it. The law of negotiable paper is
not only founded on commercial usage,

but is designed to be in aid of trade and !

commerce. Its rules should, therefore, e
construed with general business usages, and
as far as possible, with the common under-

standing in commercial circles, This was the ;

very purpose of the statute of Anne placing
{)romxssory notes on the same footing as
hills of exchange, and thus setting at rest a
%\lestion upon which there had been some
difference of opinion in the courts. Now, we
think we are safe in saying, and justified in
taking notice of the fact, that if bankers ov
other business men accustomed to dealing
in commercial paper were asked whether
such an instrument is a promissory note,
and whether they would deal with it as
negotiable paper, the answers would, in
almost every instance, be unhesitatingly in
the affirmative. We have no doubt but that
this is the way in which such paper is
generally looked upon and treated in com-

ercial and other business circles; and, if

by the former. Not only is the amount of the April, 1893, it was held that the fact

of depositing in the post-office a pro
perly-addressed prepaid letter is prima

facic evidence that it was received by

the person to whom it was addressed.
CANADIAN CASES.

3. PLEADING — BILL OF EXCHANGE
— ACCEPTANCE AS IIXECUTOR — EVID-

The defendant accepted a draft,
‘“ A. M., executor of J. P.”?, and to an
action pleaded a denial of the accept
ance and an agreement that he was to
beliable only as executor. The plain-
tiff was a holder for value without
notice.

Held, on appeal froma County Court,
that these defences should have heen
struck out.

After the decision below the defen-
dant sought to introduce fresh evid:
ence of a letter written .by the drawer
after the draft had been transferred as
above stated.

Held, that this was not receivable.
Campbell v. McKay, Supreme Ct. Nova
Seatiz, (Cau. L. T.), 1893,



Monthly Law Digest and Reporter.

4. PROMISSORY NorTie — DMARRIED
WoaN — Arr. 1301 C.C. - - NULLITY
— Tuirp Parries HoLpERS 1IN Goop
Farru,

Lacosre, C.J., giving the judgiment of
the Court, said the appeal was from a judg-
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them ; und that where conditions of
carringe alternatively at owner’s or

, carrier’s risk excluded alike the car-

ment which condemned the appellant to -

pay the amount of a note made by her in
June 1800,
1301 of the Civil flode, which says that a
wife cannot bind herself either with or for

The_defence relied upon article -

her husband otherwise than as being com- .

mon us to property. The Court below main-
tnined the action, holding that the fact
that the wife bound herself with her
husband’s authovization did not create a

presumption that she bound herself for him;
that cousideration for the note was presum- .

ed, and that it was for her to rebut this
presumption. The Court below further luid
down the principle that a wife canunot invoke
article 1301 against a third pacty, holder of a
note for consideration, unless she proves
that the holder was aware of the nullity of
the obligation at the time he took the note.
The evidence established that the endorsers

for hisaccommodation, withoutconsideration
received by the wife. The cashier of the
bank did not recollect who presented the
note for discount. Tt vesalted from the
proof that the note was signed by the wife
for her husband, who received the proceeds
of the discount and used the money for his
business. The discount was obtained by the
husband in the name of the endorsers. The
nullity under article 13vl, is a matter of
public order and may be invoked against
third parties in good faith.
should be on their guard.
not. invoke nullity as to third parties, it
would be too easy to evade the provisions of
article 1304, and the nullity would be only
relative. :

Judgment veversed. Ricard v. Banque
Nutionale,Queen’s Bench in appeal, Montreal
Novb., 29 1893.

CARRIERS.
1. HorsE—* INHERENT VICE.”

A tired, excited colt being carried
by rail became restive, fell down in
its horse-box, and injured itself. It
was removed from the box, and the
owner was asked to take charge of it
but refused. The railway company
thereafter having incurred expense in
keeping and doctoring it.

Held, that they were entitled to
vepayment. North British Railway Co.
v. Fodd, 9 Scot Law Rev. 326.

. OwWNER’s Risx Nortk.

Opinion that an owner’s risk note
which did not vefer to couditions in

rier’s liability, they were not * just
and reasonable ”’ in the sanse of 17 &
18 V., ¢. 31 North British Railway
Co. v. Todd, 9 Seot Law Rev. 326.

3. RAILWAYS — ACCIDENT TO Paxs-
SENGBER — DAMAGES — NEGLIGENCE —
ARrT. 1675, C. C.—Conrrizvrory Ni-
GLIGENCIE.

L. was the holder of o ticket and a
passenger on the compauy’s train from
Levis to Ste. Marie Beauce. When
the train stopped at Ste. Marie station

: the passeugers alighted, but the car

|
]
i
¥
t

|
+
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i

|

upon which L. had been travelling,
being some distance trom the stabion
platiorm, and the time for stopping
having nearly elapsed, L. got oub at

endorsed the note at the husband’s request, the end of the car, and, the distance

to the ground from the steps being
about two feet and a half, in so doing
he fell and broke his leg, whieh had
to be amputated.

The action was for $5,000 damages,
alleging negligence and want of proper
accommodatioun. The defence was con-
tributory negligence. Upon the cvi-
dence the Superior Court, whose judg-

Third parties t jyent was affirmed by the Court of
1f a wife could |

Queen’s Bench, gave judgment in
favour of L. for the whole amount.

On appeal to the Supreme Court
of Canada :—

Heid, reversing the judgments of the
Courts below, that, in the exercise of
ordinary care, L. could have safely
gained the platform by passing through
the car forward, and that the accident
being wholly attributable to L.’s own
default in alighting as he did, he could
not recover ; Fournier, J., dissenting.
Lavery, for the respondent. ILortie v.
Quebec Central Railway Co., Supreme
Court of Canada, 24 June, 1893.

CHARTER-PARTY — See ships, ete.,
1, 3.

CLUB.

CONTRACT—BREACH OF — DAMAGES
—UXNINCORPORATED ASSOCIATION.

It appeared that the company plain-
tiff was incorporated by letters patent

the time-table did not inmcorporate | on the 3rd June, 1887. In March, 1887,
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a contract was made between the Fish
and Game club and a syndicate re-
presented by Nelson, by which the
syndicate undertook to establish and
earry on a restaurant in the rooms of

the club. An action of damages was "

brought, founded on alleged breach of
contract, and the action was maintain-
ed by the court below. The Court of
Review reversed this judgment and

dismissed the action, holding that the .

contract was made by an unincorpor-
ated association, and even supposing
that it was within the powers of the

club to enter into such a contract, in .
the present case the contract was not .

accepted by the club. The only per-
sons who were entitled to complain of
the defendant were the individuals
composing the voluntary association.
The club had no claim to damages
resulting from the femporary closing
of the restaurant by the defendant. If
the difficulties connected with the

restaurant had the effect of deterring

some persons from joining the club,
sach damages would be too remote to
be recovered. Upon the whole the
court found that the plaintiff had no
right of action against the defendant.

The judgment was, therefore, reversed .
Montreal

and the action dismissed
Fish and Game Club v. Huot, Court of
Review, Montreal, Nov. 11, 1893.

COMMERCIAL TRAVELLER.

TRAVELLING EXPENSES — FRENCIL

CURRENCY—TOREIGN CURRENCY.

Where a merchant has agreed to
pay his traveller’s travelling expenses,
these are to include charges for car-
riage of baggage to and from hotels
and stations.

Also the extras incidental to a long
sea voyage, such as ¢ tips 7 ete.

Where a traveller was ullowed 25

franes per day for travelling expenses !

on a ¢rip to the United States, this
daily allowance while he is in the

States must not be reckoned at the

usual equivalent of $5.00, but on the
basis of 25 francs per day at the then
rate of exchange, which was in excess
of $5.00, unless there is a contrary
intention expressed in ihe agreement.
Brocheton v. flisselt, Court of Appeals,

Monthly Law Digest and Reporter.

i Paris, 12 July 1893. (Journal des
. Tribunaux), 8 Nov. 1893.

. COMPANIES—SEE sLso Esrop-
i PEL.

1. WINDING-UP — VOLUNTARY As-
SIGNJMENT FOR BENEFIT OF CREDITORS
-——APPROVAL OF MAJORITY OF CREDIT-
1 ORS—DISCRETION—R. 8. C. 0.129, 8. 9.

The 9th section of the Winding up
Act, R. S. C. c. 129, gives a wide dis-
cretionary power to the Court. Upon
" an application for & winding-up order,
ina case where a company had pre-
viously made a voluntary assignment
. for the benefit of creditors, and it was
shown that it was the desire of the
great majority in number and value of
the creditors that the company should
be wound up under the assignment.

Held, that this discretionary power
should be exercised ; and the winding-
up order was refuscd. but leave wus
given to renew the application if any
exigency should arise to justify the
intervention of the Court. In re Hamil-
ton Whip Co., Ontario, High Court of
Justiee, In Chambers, Sept. 1893, (Can.
L.T)

2. WiINDING-UP—PowER To CARRY
+ ON BusinEss—R S. 0. ¢. 188, 8. 6s-8.1.

The power to carry on the business

- of a company after winding-up pro-

' ceedings have been commenced under

! the Ontario Act, and thus to postpone

the final winding-up, is one which is

" not to be exercised unlessa strong case
of necessity for doing so exists, and it
is only for the purpose of administra-

. tion and realization that such a course
should be taken.

That the mortgagees of the com-
pany’s works, who have foreclosed
their mortgage, will be enabled to dis-
pose of the works to greater advantage,
and that by affording facilities for
procuring repairs to purchasers of
machinery manufactured by the com-
pany the chances of obtaining payment
of outstanding purchase notes will be
improved, are not sufficient grounds
to justify the carrying on of the busi-
ness. Judgment of the Court beiow
reversed. In re Huggart Bros Manuf'y

' Cb., Ontario, Ct. of Appeal, July 1893,
. (Can. L.T)
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COMPENSATION ~- Nee Water Com- i (Nofe).

pany.

CONTRACTS — 8SEi ALsO CLUB—

IILECTION IXPENSES — SALE OF DEALS
— SHEPS, BTC. 2 — SHIPS (BILL OF
LADING) 2.

1. For PERSONAL SERVICES.

Where a person agrees with a cer-
tain firm to exert himself to sell all
the lumber cut at their mill during a
vertain year, the fact that he, during
such time, becomes the
partner in a firm which operates a com-
peting will, does not of itselt consti-
tute a breach of his contract with the
former firm, in the absence of an agree-
ment to give his entire services to
either firm. Bender v. Peylon (Tex.),
23 S.W. Rep. 222

-

managing

See in this conpection the case of Star
Newspaper Co. v. O’Connor [183] W, N, 114
compromised on appeal [1893] W, N, 122, ]
M. Lo D& R.374, also next ease,

3. INJUNCTION—SPECIFIC PERFORM-
ANCE—CONTRACT FOR PERSONATL SER-
VICE.

This was a wotion by the plaintifl,
whose professionaf name is Miss Ger-
trude Kingston, for an injunction to
restrain the defendants, Messrs, Agos-
tino and Stefano Gatti. until the trial
of the action or until further order,
from dismissing the plaintiff’ from hey

Cengagement at the Adelphi Theatre in

breach ol an engagement dated the
5th June, 1893, made between the de-

- fendants of the one part and the plain-

2. For PERSONAL SERVICES — IN- .

JUNCYTION.

Unless personal services are indi-
vidual and peculiar because of their

speeial wmerit or unigque character, a
negative covenant (even when express) .
not to render them to others than the:
plaintift will not be enforced by in-;

junction in order that the plaintilf may
have the incidental benefit of an affir-
mative covenant to serve him excla-
sively for a specified time. Hence,
where one assigned to .o firm his in-
terest in o certain contract of agency
for an insurance company, and in the
assignment covenanted to remain with
the firm as special agent in a named
State for one year, and to give his
entire time and attention to the busi-
ness of that company by procuring for
it applications for insurance, an in-
junction will not be granted at the
instance of the firm to restrain the

' reciprocal.

t

tift of the other part. and that the de-
fendants might be restrained by the
like order and injunction from employ-
ing any person other than the plaintift
during the run of the play “A Woman’s
Revenge ¥ fo act the part of Mabel
Wentworth in such play, or that such
other order might he made in the pre-
mises as to the conrt should seem mect.

Marten, Q.C., and Murtelli, for the
plaintiff, said that an actress was in a
peenliar position, and that in a special
case like this the bargain should be
We wish to prevent the
defendant from depriving the public
of her services.

Kennedy, J.—Have you ever known
of a case where an injunction has been
granted to restrain an employer from
discharging an actor or person employ-
ed by him ? )

Marien.—Fisher v. Jackson (64 L.
T.Rep. N. 8. 782 : (1891) 2 Ch. 84)
was stich a case.

d. @ B. Terrell for the defendants.

The following cases were referved to :

assignor from soliciting insurance or { Fisher v. Jackson (sup.); Whitwood

transacting business for a rival com-
pany, the assignment containing no

express covenant that he would not do

50, aud it not appearing shat he was a
specially skillful, successful, or expert
insurance agent whose place could not
be readily supplied by another equally
¢ mpetent to attend to the business for
which his services had been engaged.
Burney v.Ryle. Supreme Ct. of Georgia,
May 22, 1893.

i

i
{
|

Chemical Company v. Hardman (64 L.
T. Rep. N. 8. 716 ; (1891) 2 Ch. 416) ;
National Provincial Bank of England
v. Marshall (60 L. L. Rep N. 8. 341 ;
40 Ch. Div. 112) ; Wolverhampton and
Walsall Railway Company v. London
and Northwestern Railway Company
(L. Rep. 16 Bq. 4.3).

Kennedy, J., refused to grant the
injunction, and said, in giving judg-
ment : The second part of this applica-
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tlon—i.e., that part of it which asks
for an injunction to restrain the de-
fendants ¢ from employing any porson
other than the plaintiff during the run
of the play ¢ A Woman's Revenge ' to
act the part of Mabel Wentworth in
such play ”—is wider than the claim
indorsed on the writ, which merely
asks for an injunction to restrain the
defendants from dismissing the plain-
tiff. The agreement in respeet of which
this action is brought was an agree-
ment made in June of this year. It
appears to me that the application
which is made ¢n bebalf of the plain-
tiffis in substance an application for
specific performance of that agreement,
No doubt in form it is an application
for an injunetion, I heard fully the
arguments which were adressed to me
by counsel for the applicant. No au-
thority has been cited which gives any
real ground for sueh an order, which
is in fact an order that the employer
continue the employment of the artist.
The cases most relied on were those of
National Bank of Bngland v. Marshall,
Wolverhampton and Walsall Railway
Company * Vondon and North-West

ern Railway Company, Fisher v. Jack-
son, and Whitwood Chemical Company
v. Hardman. There is no authority
which, so far as I can see, justifies me
in acceding to this application. Lumley
v. Wagner (1 De G. M. &G. 604y is
the neares$ case; but after the case of
‘Whitwood Chemical Company v. Hard

man it must be looked upon as rather
an anomaly to be followed in similar
cases, and not to be extended. Assum-
ing for the moment that there has been
a breach of contract on the part of the
defendants, the Court of Chancery will
not grant a remedy of this kind. I
seems to me to fall within that class of
agreements to which this remedy is
not applicable. It is a contract for per-
sonal service, skilled, no doubt, but
still personal service, and unless it
comes within the form of Lumley v.
‘Wagner, the remedy by injunction is
not applicable. There are no express
negative words, as in Lumley v. Wag-
ner. Mr. Marten contended that, as on
the part of the plaintiff there were
negative words, the remedy ought to
be reciprocal. There are no negative
words ; but even if there were, I do
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not think the application to enjoin the
defendant could be granted. Fisher v,

Jackson is a totally different kind of
case. It wasa caso of trustees of an
endowed school, and the only method-
of dismissing the school-master had
not been fulfilled. I must dismiss the
application, leaving the plaintiff to her
remedy in damages it there has been
a breach of contraet. I think this is an
application which could not succeed.
I think the costs of this application
ought lo be the defendants’ costs in
any event. Silver v. Galti, Sept. 21
1893, Law Times, (England), 27 Ir

Taw Times, 545,

4. ConTRACT BY CORRESPONDENCE—
NEGOTIATION BY TELEGRAM—INCOM-
PLETENESS — ACCEPTANCE OF OFFER
NOT PROVED.

Where the appellants telegraphed
* williyou sell us B. H. P. ¢ Telegraph
lowest cash price’’ and the respondent
telegraphed in reply. ¢ Lowest price
for B. H. P. £900” and then the
appellants telegraphed, ¢“ we agree to
buy B. H. P. for £900 asked by you.
Please send us your title deed that we
may get early possession’” but received
no reply.

Held, that there was no contract.
The final telegram was not the accept-
ance of an offer to sell, for none had
been made. It was itgelf an offer to
buy, the acceptance to which must be
expressed and could not be implied.
Harvey v. Facey, [1893] App Cas.
552.

CONTEMPT OF COURT.

1. DISOBEYING INJUNCTION—MOTION
TO QUASH APPEAL.

The fact that a party to an action is
in contempt is no bar to his proceeding
with the action in the ordinary way,
but only to his asking the Court for
an indulgence.

And where the defendants recejved
certain moneys ‘in disobedience to an
interim injunetion, which was made
perpetual by thejudgmentat the trial,
a motion by the plaintiff tuo quash the
defendants’ appeal from the judgment
was refused. Ferguson v County of
Elgin, Ontario Supreme Ct. of Judica-
ture. Tn chambers Sept. 1893.



EXEOUTION AFTER SENTENCE-APPEAL,

Proceedings were taken against the
defendant for contempt of Court, by
reason of his having published articles
in his newspaper reflecting upon the
conduct of a Judge of this Court, and
& the defendant found guilty of contempt.
Previous to sentence, the counsel for
the prosecution asked to have costs
allowed to the prosecutor.

On behalf of the defendant it was
arged that the gianting of costs in
eriminal and quasi-eriminal matters
was wholly whithout precedent.

The defendant was ordered to be
mprisoned in the York county gaol
W ior thirty days and to pay a fine of
W 00, and also to pay the prosecutor
W Lis costs, to be taxed by the clerk and
M be paid in ten days after taxation ;

amd the defendant to be detained in
prison unbil the fine and costs were
aid.

, pAft,er the sentence had been pro-
Mounced, counsel for the defendant
noved to have the sentencesuspended
B give the defendant an opportunity
M apoeal to the Judical Committee of

Her Majesty’s Privy Council.

W Held, that this application was too
Miie. If the defendant had wished to
Bipeal, his application should have
gien made beforesentence was passed,
gt the Court, having propounced
Meitence, had no power, under the
nthorities, to suspend the execution
Mithe sentence. Regina v. Bllis, Su-
ghreme Court New Brunswick, 14th
Mctober, 1893, (Can. L. T).

B CONTRIBUTORY NEGLIGENCE — See
M Ciriers 3.—Negligence.

B Cosrs—See Contempt of Court.

8 (kiINAL CODE 1892 ss. 845 (3) 847,
- B

' 1l)umcms — See Club — Estoppel—

@ndlord and Tenant — DMercantile
R isencies—Negligence 3—Sale.

DEMURRAGE~—See Ships ete., 3.

ELECTION EXPENSES.

DoarnioN BrEecTioN Act R. 8. C.,
. § — CONFLICTING, SecTIONS 119 &
—AGENOY.

9, Co8T§ — SENTENOE — STAY OF
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for the value of printing done in con-
nection wih his eandidacy for election
to the Dominion Parlinment,

Two questions presented themselves
for counsideration :

1) Has the Election Act tuken away

{ the right of action for claims of this

kind ¢

(2) Is a candidate responsible for
work ordered by a committee appoint-
ed to secure his election, but without
special authorization to incur labil-
ities ¢

Upon the first point it was held :
That in regard to the apparent conflict
between the two sectious of the Domi-
nion Blection Act 119 and 137, chapter
8 of the Rev. Stat. of Canada, their
proper interpretation results in this:
that no agreement in regard to election
matters ean be enforced under any
cirenmstances as a contract, the parties
being left only to their ordinary re-
course for the real value of the com-
modity orservice furnished ; secondly,
that the recourse even upon the quan-
tum merwit is taken away, except for
bills reported to the electoral agent for
publie inspection, if required.

In the present cuse, the evidence,
showing that the bill was reported to
the appellant’s election agent and with-
in the delay stipulated by statute, there
is no statutory disability against en-
forcing the account upon which the
present action is based.

Upan the second point it was held :

(Lacoste, C.J. and Blanchet, J., dis-
senting). That the theoretical assump-
tion being, that the candidate is,—
quoad his civil rights and responsibil-
ities only in the position ofan ordinary
elector, working legitimately for the
success of the principles advocated by
the party to which he belongs, he can-
not be held personally responsible for
ordinary civil obligations incurred by
a committee of his fellow electors, pre-
sumably acting with him for the fur-
therance of his candidature, not for
advantages personal to himself, but
only for the assertion of the principles
advocated by their party. As there is
no evidence in this case to show that
the appellant assumed any different
position from that, in so far as his car-
didacy was concerned, he cannot be

This was an action against appellant | held responsible for the action of this
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committee in incurring civil liabilities,
and the appeal therefore should be
maintained and the action dismissed.
Guerin (appellant) & Z'aylor et al.
(respondents), Queen’s Bench in Ap-
peal. Present, Chief Justice Sir A.
Lacoste, and Justice Baby, Bossé, Blan-
chet and Hall. Montreal, Nov. 27,
1893.

Havrr, J.- At the general elections in 1891

for the Dominion House of Commons the
appellant was the candidate of one of the
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political parties for the constituency of Mont- |

real Centre. A central committee from
among his supporters was appointed, the
most prominent and active members of
which were Mr. Greenshields, Q.C., the can-
didate’s brother, Dr. Guerin, and Mr. Keys.
The official agent of the candidate was a Mur.
Euard, although he does not appear to have
attended the meetings of the committee or
frequented their room. His apr “atmnent
was made public by notice in The news-
papers in conformity with the Eiection act.
A certain amount of money—part of it con-
tributed by the candidate himself—was de-
posited in the hands of the committee to
meet their necessary expenditwre for rent,
printing, advertisements, ete. .\t the ter-
mination of the contest it was round that
this amount was entirely expended, leaving
still unpaid a bill of $277.25 for printing done
for the committee by the respondents. An
action to recover the amount was taken
against Mr. Guerin, the candidate, based
upon the usual assumpsit, counts for goods.
wares and merchandise sold, and work and
labor done, and performed by plaintiffs to
and for defendant, at his request and for his
bene”-. The defendant pleaded beside the
general issue, that the claim, if any there
were, was for expenses connected with a
Dominion election contest. for which no
right of action existed, particularly as plain-
tiff had not fyled the acconnt with the clec-
tion agent, as required by law, and that
under any circumstances the work had not
been at defendant’s personal instance or re-
quest, nor that of any one authorized by him
to contract such a ?inbilit.y. The plaintiffs
replied specially that the work had been done
at the request of defendant’s authorized
agents and for his benefit, and that the claim
had been filed with bis clection agent within
the delay stipulated by law. The evidence
and admission show that the printing in
question was done by the plaintiffs for the
committee appointed and acting to secure
defendant'’s election ; that the  defendant
knew of the exertions of this committee in
connection with the election, although he
had _given no special instruction or author-
ization to incur Habilities, and had not sup-
posed that any would be incurred in excess
of the fund provided in advance by himself
and others for necessary expenses. The
proof, too, was fairiy satisfactory that the
claims had been regulavly filed with the
election ageut. Judgment went against the
defendant. in the Superior court for the
amount of the account.

Two questions pre-

sent themselves for consideration. First, ha,
the Election Act taken away the right of y.
tion for claims of this kind ? And, sccond, isy
candidate responsible for work ordered by
committee appointed to secure his electioy,
but without special authorization to iney
liabilities ?

Upon the first point there has been soge
difference of opinionamong the judges, bu),
of this and the Superior court, but a uy;
formity in the decisions. The difference of
opinion arises from what is considered to k.
a contradiction between sections 119 and 13
of the Election Act (R.8.C., cap. 8), and it Ly,
been considered necessary in order Lo vy
come the alleged inconsistency of the tu)
sections to interpret section 131 as vreferring
to ‘“a contract, promise or undertaking " o
a corrupt purpose under the terms o th
Election Act.

The two clauses are in these words: 3]y
‘ All persons who have bills, charges o
claims upon any candidate for or in respec
of any election shall send in such il
charges or claims within one month afterth
day of the declaration of the election, to s
agent as aforesaid ;: otherwise such person
shall be barred of their right to recover sud
claims.” (131) “ Every executory contry
or promise or undertaking in any way refey
ring to, or arising out of or depending upoy
any clection under this act, even for the pay
ment of lawful expenses, or the doiug o
son:e lawful act, shall be void at Jaw.™ Th
alleged inconsistency is that section 119
cognizes a class of claims as valid, if senti
within a stipulated delay to the agent, whil
section 131 asserts that such claims a
absolutely void at law.

We allagree with M. Justice Tascherea
who rendered the judgment in this cass
in the Superior Court, in accepting i
jurisprudence established by this court i
1877 in Workman vs. The Herald Publisln
Company, 21 L. C.J. 268, and Q. R. L. ¥
which was followed by the Court of Rew
in Jalbert vs. De Lery in 1879, 5 Q.L.R. %]
although it seems possible to place tt
reasons for those decisions upon a mo
harmonious and satisfactory basis. It i
be borne in mind that our statutory pi
visions in regard to clection cxpenses
present attempts to prevent different fon
of bribery, although consolidated in o
statute. Contracts in connection with ¢
tions, whose sole consideration was brilk
or corruption, have always bLren voudb
this result was often evaded by & parij
consideration to which no legal ¢
could be taken. A frequent kind of corn
tion at elections was the undertaking byt
person soliciting votes to pay to the elec
an exaggerated price for some service
commodity as a disguised methaod of bribe
To render this less effective clause 131 ak)
cited was cenacted, making evéry =
contract or promise or undertahing
solutely without legal effect—une nfuice
—as a contract, but slill leaving ot
elector, asIinterpret the statute his recod
for the provable value of the offects sold]
the scrvices rendered by him. in an adt
upon the quanfum merwil. Tor instant
a candidate or his agents had coutia



sth an elector to pay him $20 per day for
he use of & horse, the hire of which was only
sorth $2, per day, the $20, rate could not be
siorced under the contract, but the real
wlie could still be recovered upon the
anfwme 2erwil. Payments for real pur-
hees and services at exaggerated prices
ere sotaetimes the only evidence of com-
epsat’on for bribery and as a check upon
is n.ethed of evasion, section 119 of the
poction Act was passed making itobligatory
L:t all bills or eladms against any candidate
tror in respect of any election, even for
wessaly expenses, should be sent in within
limited delay to the ciection agent for
bic inspection, and feiting compliance
ith this conditiou the creditor shoud be
rred of his rvight 1o recover unpon such
bim,  The result of the two enactiments is,
refore, this : That no agreement inregard
dection matters can be enforced under
sy circuistances as a contract, the parties
ing left only to their ordinary recourse for
sereal value of the commodity or service
nished ; secondly, that the recourse even
lon the guanbum merwil is taken away
wept for bills reported to the clectoral
zat for public inspection, it required. This
herpretation leaves no conflict between the
aclauses of the statute and harmonizes
ih every reported decision. The claims
sl upon in the Herald Publishing Com-
vvs. Workman, and Jalbert vs. Delery
e maintained by the courts to the extent
their proved value, and not upon contract,
Hle the action was dismissed in Dauserean
$t. Louis (M.L.R., 5 Q.B., 332), because it
sbased solely upon o contract ““ referring
or arising out of or depending upon” an

ugltion contest. It goes without sayving
it quite independently of these two sec-
s an account for commodities actually
IRaibuted to secure votes will be disallowed,

m the case of Bruneclle vs. Begin, Rap.
de., 1 Q.B., 570, recently decided by this
at, without reference to the observance
mobservance of formalities stipulated by
dectoral act.  We are all agreed, there-
.that there is no statutory disability
mst enforeing the account npon which
present action was based, although the
g in question was done in conuection
han election contest, provided only, the
Inas reported, to the appellant’s election
t within the delay stipulated by the
mte, and this formality appears to have
complied with, as Mr. Boudrean, one of
phintills, swears positively to that fact,
Z22the election agent can only say that
dies not remember the circumstance.
2 the second ground of defence to the

% who ordered the work —there is more
alty, and a division of opinion among
members of the Court.

it adinitted that the work was nnt
el by the appellant himself, but by a
litee appointed to secure his election.
isno evidence that this committee was
nted by the appellant.  Probably the
meeting of electors which selected him
Lir candidute named the central com-
{ﬁ*"hich should have the management
catnpaign.  The candidate recognized
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a-lack of authorization on the part of !
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this committee by contributing to the ne-
cessary expenses which would have to Le
incurred—rent of reoms,stationery,printing,
advertising, ete.—but there is no evidence
that he deputed to them any authority to
incur Liabihties for which he was to be, or to
be cousidered, personally responsible. The
burden of proofis in_the opposite direction :
his contribution in advance of a certain sum
toward expenses ; the understanding testified
to both by him and Mr. Greenshields that
expenses were to be paid as fast as incurred,
and that none should be incurred unless
there was cash in hand with which to meet
t them, and the infrequency of appellant’s
| visits to the commmittee room and his con-
b sequent ignorance of the details of what
i oceured there, all go to confirm an assump-
tion that the commitiee was one acting in
the interest of a party, of which the appel-
lant was accidentally and temporarily the
candidate, and that they were not in any
sense his personal agents. Mr. Greenshields,
t whom the plaintiffs examined as their wit-
fness and whose testimony they specially
t invoke, when questioned upon this point of
+ authorization answers as follows :

* Were you authorized by Mr. Edmund
Guerin {appellant) to order what you con-
sidoved necessary 7 Answer—*41 never had
any special instructions or authorization to
order. Question—-** He knew of the printing
and did not repudiate it?” Ans. I suppose
{ he knew as any other citizen knew.” ¢ Were
| you not in that committee room as oue of a
| munber of friends giving their services gratis
for the advancement of the party ¥ Ans.-
* Yes”

The evidence elearly shows, in my opinion.
that the defendant only acted. in so far as
establishing  tesponsibibty  for any  civil
! obligation, as one member of his party, “as
any other citizen,” as Mr. Greenshields puts
it ; and that he performed no act and made
no representation which placed him in any
other position—in so fav as civil responsibility
was concerned —cither toward the plaintift
or ary one clse, and therefore that he is free
from any such lialnlity or responsibility,
" unless his position as the candidate of his
! party for the time being, implies that degrec
! of personal interest in the result as to make
Uhim civiily responsible for the acts and
! promises of his supporters upon the ground
! that such acis and promises procured results
I which were for his direet and personal ad-
I vantage. That candidates often do place

themselves in such a position by their acts
t and representations, is> undoubtedly true:
" but under the theory of our system of re-
}presentiative government that assumption
' eanmot, in my opinon, be invoked without

proaf. The electoral law holds the candidate
i to a strict degree of moral vesponsibility
" both for his own acts and promises and those

of his agents, and annuls his election when
those acts or promises are proved to have
! violated those provisions of t»}w law enacted
" in the general interest of the State to secure
! purity in elections, but it has not modified,
! and never was intended to interfere with the
“ordinary rules of interpretation of civil
{ lability of electors among themselves. The
. theoretical assutnption heing, a= 1 have said,




626

that the candidate is,—quoad his civil rights
and responsibilities on{y in the position of
an ordinary elector, working legitimately
for the success of the principles advocated
by the party to which he belongs, he cannot
be held personally responsible for ordinary
civil obligations incurred by a committee of
his fellow electors, presumably acting with
him for the furtherance of his candidature,
not for advantages personal to himself, but
only for the assertion of the principles
advocated by their party. Asl ﬁm‘ nothing
in the evidence in this cause to show that
the appellant assumed any different position
from that, in so far as his candidacy was
concerned, I think he cannot be held respon-
sible for the action of this committee in
incurring civil liabilities, and that the appeal
therefore should be maintained, and the
action dismissed.

It is a significant confirination of this view
that the original invoices are proved to have
been made out not in the name of the appel-
lant, but of Mr. Greenshields, who was either
considered by the respondents as the most
prominent member of the committee, or was
the one who personally gave the particular
order upon which the work was done.

LacostE, C.J., and BLaxcHET, J.. differed
froin the majority on the gquestion of agency.
Lacoste, C.J., on this question, observed that
there was no special authorization to the
respondents for the printing in question.
Was there a general agency ? There is a dif-
ference beitween agency in election matters
and ordinary civil agency, Agency is pre-
sumed more casily in election matters. The
responsibi ity of the candidate for the acts
of his agent, is that of the master for the acts
of his servant rather than that of the prin-
cipal for the azts of his agent. The rules of
the civil law have to be applied, but in the
application of these rules the candidate must
be given the position which the constitution
gives him in the election. The constitution
makes the election the undertaking of the
candidate. The jurisprudence is unanimous
on this point. If, then, the candidate gives
the direction of the election to any one, ifhe
entrusts him with a sum of mouey for legi-
timate and necessary expenses, he makes
him a general agent, and he is respousible to
third parties for his acts and expenses. In
this case, the appellant confided the direction
of the election to Mr. Greenshields, and to
his brother, Dr. Guerin. Mr. Greenshields
admits it, but he says that he designedly
kept the candidate out of the business affairs.
He admits, however, having received funds
from him. The candidate admits that he,
his family and his friends formed an election
fund which he entrusted to Dr. Guerin and
to Mr. Greenshields for expenses. This con-
stitutes a general authorization.  Theappel-
lant adds that he did not authorize them to
incur debts, and that it was understand that
everything should be paid for in cash. This
is a question to be scttled between them. If
they have not followed his intructions he
can exercise his recourse against them. To
pay cash _does not mean to pay before the
work is done. A\ candidute is not presumed
to have intended to violate the law which
requires that paymeats be wade by bis elee-
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tion agent. The authorization extended
the giving of orders for expenses which )8
Greenshields and Dr. Guerin might consild
useful or necessary, and Mr. Greenshidg
tells us that the expenses which they orde
he believed to be useful and even nectssarg

I would confirm the judgment. .

Judgment reversed, Lacoste, C..J., a8
Blanchet, J., dissenting. ;

ESTOPPEIL.

COMPANY — SHARE CERTIFICATE
GCERTIFICATE UNDER COMPANY’s Sty
—COMPANIES ACT 1562 (25 & 26 V., §
89) s. 31—DAMAGES. i

P., the owner of numbered shares §8
a joint stock company, transfend

in the company’s books as proprieto
of the shares. P. afterwards fra
ulently executed a transfer of tf
shares for value to T., who sent {}§
.transfer to the company, and receirf
from them a certificate under the
common seal stating that he wasd
proprietor of the shares. ., acti
Loni fide on the faith of the certifical
sold the shares ; but the compunyy
fused to register the purchaser asdg
proprietor, on the ground that a
granting the certificate to L. they Iy
discovered that he was not the r{
owner of the shares. T. then, toft
his contract with the purchaser, bou
other shares in the market and sd
the company for the price. :

Held, affirming the decision of §
Court of Appeal [1891] 2 Q. B. 648D
that the company were eston]
by their certificate from denying
T. was the proprietor of the shag
and that bhe was entitled to reco

from the company the damages vifll 0
| he had in fact sustained owing tot {‘“’
| refusalto register the purchaser. Bg's

Consolidated Company v. Tomkinson S

L. (B.) [1893] App. Cas., 396. §

i Eviperce—See Bills and Notes §

!  BEviDENCE—Sece Partuership. } ,T:
: . T
. FINaL JupeMENT—See Jury Trige. .
. FIRE INSURANCE —See Insur. Fifggbloy
. FORGED DEED—See Prin. and Ag ;‘;il
g HoTELKEEPER—See Innkeeper Sie |
! Inyuxcrion—See Contracts, for “i’;
! sonal Services 2 — 3 -~ Contemp oy

_ Court 1.



INNKEEPERS.

LIABILITY For Goobs DESTROYED
iy FIRE—GUESTS AND BOARDERS.

Held, that the fact that an hotel has
@ rule to charge a guest a4 less rate per
Mien by the week than by the day, and
tlnat, if & guest had Dbeen there longer
Wlian 2 week, he got the benefit of the
ule, does not show that one who had
:cn at the hotel more than a week
MWas 2 f boarder,” rather than a
@ ruest 7 it not being shown that he
Wid any notice of the rule, or any
Winowledge of the charges, or that any
mrangement for o permanent stay had
Jieen made, and the fact that one has
Wmde a special arrangement at an hotel
orboarding and lodging by the week
knot determinative of the question
- {Bhether he is a guest or a boarder, bub
serely evidence on the issue. Magee
. Pacific Improvement Co., Supreme
Woourt of California, 1893.

INSOLVENCY.

INSOLVENCY — OF PARTNER — PRO-
iSORY NOTE SIGNED BY BorTH
BPRNERS — HOLDER OF N "E CAN
@5k ON THE PRIVATE EsTATE OF
HE INSOLVENT PARTNER—ART. 1899
{.C., BILIS OF EXCHANGE ACT 1890,
A 81

Andrews, J.—Alfred Blouin made an
Wiandonment of his property. ~ George

oiir the amount of a promissory note
nade in the following terms.

Quebec, April 14, 1893.
One month after date I promise to
Wiy to the order of George Demers ab
s ofiice here, seven hundred dollars
i value received.
: ALFRED BLOUIN,
ANTOINE GAGNE.

ir this amount on the ground that he
ws charged with the liquidation of
Btlouin’s personal estate, and Demers
s o creditor of the partnership
trmed between Blouin and Gagné for
e performance of a certain under-
bking,

The curator maintains that by the
lems of Axt. 1899 Civil Code, the pro-
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BN The curator refused to collocate him i
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i perty of the partner should be applied
to the payment of his personai credit-
ors and that the creditors of the part-
nership could only rank thereon in
event of the partnership property
being insufficient, and after Blouin’s
personal creditors had been satisfied.

Art. 1899 of the Civil Code says:
The property of the partnership is to
be applied to the payment of the cre-
ditors of the firm, in preference to the
separate creditors of any partner ; and
in case such property be found insuffi-
cient. for the purpose, the private pro-
perty of the partners or of any one of
them is also to be applied to the pay-
ment of the debts of the partuership ;
but only after the payment out of it of
the separate creditors of such partpers
or partner respectively.

The creditor Demers pleads (1)
that Art. 1899 is not applicable to this
case, which relates to the ligunidation
of Blouin’s personal estate and not of
a partnership (2) that Blouin is per-
sonally indebted to him.

It is true that article 1899 C. C.
relates to the liquidation of partner-
ship property, but an cxamination of
chap. 65, sec. 6, Rev. Stats. Lower
Canada will render much clearer the
intention of the legislator than the
above article.

This statute lays down the law as
follows :—The net products of the part-
nexrship property shall first go to the
payment of the partnership creditors
and the net products of the private
property of each partner shall go to the
payment of their personal creditors
and any surplus left from this private
property shall be added, if necessary,
to the produects of the partnership
property in payment of the partner-
ship creditors.

Thus according to the terms of the
Rev. Stat. of Lower Canada, the curator
is right in maintaining that the pro-
perty to be liquidated by him, being

Blouin’s personal property, should go
! to the satisfaction of his personal debts.
(2) Is the claim of Demers against
Blouin a personal one, or isit a debt
against the partnership which existed
between Blouin and Gagné ¢
Arxt. 84 of the Bills of Bxchange Act,
1890, says:
¢« A promissory note may be made
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by two or inore makers, and they may
be liable thereon jointly, or jointly and
severally, according fo its tenor,”

“(2) Where a note runs ‘“ I pro-
mise te pay” and is signed by two or
more persons, it is deemed to be their
Joint and several note.”

The note in this case is exactly in
those terms, and thercfore the holder
is the creditor of cach of the signers
individually, and as such must be
collocated on the dividend sheet of
the Estate Blouin. Demers v. Blouin,
Superior Court, Quebee, Nav. 15,1893,

INSURANCE.
ACCIDEXNT.
1. CONDITIONS.

Where an accident insurance policy
is, by its terms, made payable in case
of death ¢ received through external,
violent, and accidental means,’” the
intent is that the means, or that which
caused the injury must be external.
American Ace. Co. of Louisville v. Rei-
gart, Ky., 23 S. W. Rep. 191.

2. DISABILITY.

Under an accident policy insuring
one against loss of vhme resulting from
bodily injuries effected through ex-
ternal violent and accidental means.

which shall, independently of all cther 4
immediately, wholly, and con- |

causes,
tinucusly disable ? the insured ¢ from
transacting any and every kind of
business pertaining to his occupation,”
the insurance company is not liable to
the policy holder for loss of time re-
sulting from a physieal injury, when
it affirmatively appears that 30 days
elapsed from the time the injury was
received hefore the iusured was dis-
abled so he could not attend to his
business ; that he, being a merchant,
was probably in his store every day
during this period, giving more or less
attention fo his business, and did not
till the end of that period abandon all
attention to the same. Villiems v.
Preferred Mut. dce. Ass'n., Ga., 17 S.
I. Rep. 082,

3. Norice oF DeLay, CAUSE or—
FORFEITURE OF POLICY—INSURANCE
AGAINST ACCIDENTS TO THIRD PaRr-
TIES—FOR WHICH INSURED LIABLE.

Monthly Law Digest and Reporter.

Where a policy required thaf tyd
insured (against accidents happenind
to third parties for which he would Iig
held liable) should give notice to th
company of such accidents within
certain date from the moment t)f8
accident came to his notice, undef
pain of forfeiture of the policy. :

Held, that the trial judge could fin3
that there was no forfeiture, althougl¥
the information had been given o thg
company after the delay had expire§
where the injury arising {rom the o
cident had only then become serioui
enouoh to give rise to a cause of actiog

‘unst; the insured. CQompagnie ¢
sm La Prévoyance v. Hubert, Court
Cassation, 21 Dec. 1891, Da]loz, 18§
1—460.

FIRE.

4. MUTUAL — WAIVER OF TFPORFE
TURE. S

~“The levy and collection of an assessg
meant by a mutual fire insuraunce comg
pany on the premium note of a mem¥®
ber after the forfeiture of his policy§
and kunowledge of such forfeiture b
the company, does not constitute g
raiver thereof, where such assessmen§
is made to pay losses occurring priog
thereto. Farmer’s Mui. Fie Ins. Cof
of Dug Hill v. Hull, Md., 27 Al Rep]
169. 3

5. BrREACH OF CONDITIONS.

Where 2 fire insurance policy prog
vides that it shall be void if the in}
terest of the insured in the properts
“Dbe other than unconditional aud solg
ownership,”’ the fact that one of thyl
insured articles is held merely undeg
a countraeb of sale, with the title ont§
standing in the seller, invahidates thy
" whole pohc.y MeWilliams v. Cascadd
I’ue and Marine Ins. Co., Wash... 348
 Pac. Rep. 140, 3

6. CONTRACT FOR SALE—CITANGE (58
TITLE — CHANGE MATERIAL TO THE
RSK—R. 5. 0. ¢.167, 5. LLE—DAMAGES

That the owners of an insured build§
ing have eutered into an exceutory
contract for the pulling down of thy
building in question and for the salg
of the mabermla to she confbractors aty
'sum very much less thaa the amouny
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of the insurance is no bar to their
right to recover the full amount of the
insurance when the building is burnt
down before the time fixed by the con-
tract for the trausfer of possession,
Judgment of MeMahoun, J., 22 O. R.
309, affirmed.  Ardill v. Qitizen Ins. Co.
Ardill v. cBitna Tnswrance Co. Ontario
Ut of Appeal, Oct. 1893 (Can. In. 'I.)

1. Preatroars PayasLe AT OFFICE
ag AT DodMIciLE — CONDITIONS OF
PorICcY PAYMENT OF PREMIUM
Arrer Loss.

Where the policy states that the
preminm is to be paid at the com-
pany’s office. such a stipulation ecan
be derogated from by a tacit agree-
ment between the parties thereto, to
the effect that it shall be paid at the
domicile of the insured.

Such a tacit agreement can arise
wvhere, previons to the forfeiture
daimed in this case, it was customary
for the company to collect the pre-
minms at the domiciles of their insured.

But where the insured has, in the
poliey, expressly renounced his right

o this usage, the clause stipulating

for the premium to be paid at the com- |

pany’s office must have full force, and
no subseqguent conduet of the company
toward the insured can be implied as
derogating therefrom.

The company can vadidly stipulate
that the poliey shall be absolutely for-
feited in the event of the premiunms
heing not paid.

Payment to and reception by the
azent of the overdue premium, after the
fire, would not avoid forfeiture in this
wse, even where it was proved that the
iisured never refused to pay the pre-
mium to the agent in his district, and
it was customary for the insured of
the district to pay their premiums to
the agent at their convenience, or waib
for him to call upon them, even when
everdue, without their policies being
inanyway rendered invalid thereby.

And the fact that it was known in
the district that the company allowed
their local agent to act beyond the
sope of his power of attorney, and that
their inspector, after payment of the
werdue premium, agreed to an apprai-
iement of the damages under cerbain
eservations, would not avoid forfei-

i
i
+
i

amouunt insured for.
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ture in this case. Compagnie &' dssu-
rance U Union v. Martin, Court of Cassa-
tion, 46h Nov., 1891, Dallog. 1892.1-313,

GENERAL.

N. INSURANCE—HORSE~SUCCESSIVE
ACCIDENTS — RATE OF INDEMNITY.

When a suceession of accidents be-
fall to the object insured, the insured
cannot receive indemnities amounting
to a sum greater than that insured for.

And where the owner of a horse who
insured it for 2,000 francs received 500
francs indemnity for injuries happen-
ing thereto, he cannot, upon the death
of the horse, a year afterwards, claim
an indemnity which, added to the 500
franes, would exceed the sum of 2,000
francs. Compagnic @ Assur. UUrbaine
et la Seine v. Lerouxs. Ct. of Appeal,
Paris 1892, Dalloz 92—2—271.

Note.

The editors of Dalloz in a note to this case
find fault with this holding. They say
(translation) “in effect, what elements in the
case should serve as a basis for fixing the
indemnity ? Both the extent of the actual
loss to which the insured is subjected and
the amount stated in the policy.

If the value of the object insured be re-
duced by an accident by one quarter its
total value, and if this depreciation in value
remains, undoubtedly this must be taken
into account, the insured upon the happening
of a second accident resulting in 2 total loss,
could only receive the full amount less the
one-quarter, It would be otherwise when the
depreciation had ceased. If a house were
burnt in part, and reconstructed into its
formercondition. orif a horse, being wound-
ed, received such care as to restore it to its
former value, that is the value which shouid
enter into consideration in fixing the in-
demnity. This is what occurred in the
preseunt case; it appears that the insurer did
not plead depreciation.

Now, as to the second element in the case;
the amount insured for. At the time of the
accident which gave rise to this action, the
parties thereto were under the force of the
original contract of insurance, and the in-
sured had paid the premium stated therein;
the judgment specially admits these two
points. Under these conditions the rights of
both parties must be determined by the
policy, that is to suy the indemnity, in case
of accident, continues to be the measure of
the sum tfixed by the policy. New, the
premium for each year is the guarantee for
that vear, just as the rents for each term are
the price of the enjoyment of the term:
sherefore during the year covered by the
premium_ the indemnity cannot exceed the

If several accidents
nappen in the one year, the sum insured for
will be the maximum that can be received
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for the successive indemnmities; if these
accidents oceur in different years (which was
the case in the present action), this st will
be the maximum of each indemnity.

INTEREST.

MoxEY PAYABLE AT TiME DEPEND-
ING ON A FUuTURE CONTINGENT EVENT
— T DEPENDING ON A VERIFICA-
TION OF ACCOUNTS — DAMAGES FOR
DerTENTION OF DEBT — 8 & 4 WL 4,
c. 42, 8. 28.

An award made upon a joint traffie
agreement between two railway com-
panies determined thataccountsshould
be rendered by each company to the
other in May ; that a payment of not
less than 75 per cent. should be made
on account of the balance appearing
to be due on the face of the ac-
counts so exchanged, and that this
payment should be made as soon after
the 1st of June as possible and not
later than the 15th of June. A large
balapce became due from one of the
companies to the other, to recover
which an action was brought and in-
terest claimed :

Held, affirming the decision of the
Court of Appeal ([1892] 1 Ch. 120),
that no interest could be recovered
under 3 & + Wm. 4, c. 42, s. 28 ; since
there was no “ debt or sum certain
payable by virtue of a written instru-
ment at a certain time,” within the
meaning of that statute: nor had any
demand of payment claiming interest
been made in writing: and that in-
terest could not be given by way of
damages for detention of the debt, the
law upon that subject, nnsatisfactory
as it is, having been too long settled
to be now departed from. ILondon,
Chatham and Dover Railway Company
v. South TBastern Railway Company, H.
L. (B.) [1893], App. Cas. 429.

INTOXICATING LIQUORS.

CANADA TEMPERANCE ACT —APPLI-
CATION OF FINES — MUNICIPAL COR-
PORATION — DISCRETION — NMANDA-
MUS.

This was an application for a man-
damus to compel the municipal counecil
of the city of Fredericton to pay to the
applicant certain expenses incurred

Monthly Law Digest and Reporter.

in prosecutions for violation of the
Canada Temperance Act in the ciiy,
Theapplicant had laid some eighteen in.
formations before the police magistrate,
and had employed counsel to conduet
the prosecutions thereon. Out of the
eighteen informations, sixteen convic.
tions were made, and the fines from
these collected and paid into the city
treasury, and it was not disputed that
the city had a fund in hand from the
fines collected undexr the Act.

Held, that the order-in-council of the
Dominion Government authorized the
fines collected for violations of the
Canada Temperance Act to be handed
over to the city for the purposes of the
Act; but that the manner of applying
these funds was in the discretion of the
city anthorities; and therefore a man.
damus would not lie to compel the city
to make a particular expenditure.
Ex-parte Hooper, Supreme Court of
NewiBrunswick, October 1893 (Can.
L. T).

JUDICIAL SALE.

VENDITIONI EXPONAS — ORDER OF
COURT OR JUDGE—VACATING OF SHE-
RIFF'S SALE—ARTS. 553, 662, 663 714
C. P. C.—JURISDICTION—QUEBEC.

A petition en nullité de déerét has the
same effect as an opposition to a sei-
zure, and under arts. 662 and 662 C.C..
P. the sheriif cannot proceed to the
sale of property under a writ of ven-
ditioni exponas unlesssaid writ is issued
by an order of the Court or a judge.
Bissonnette v. Laurent (15 Rev. Leg
44) approved. ,

Per Fournier, J. : Where the textof -
the law is clear and positive, a practice
even long established should not be-
followed. :

Taschereau and Gwynne, dissented.

On the question of want of jurisdic .
tion raised by respondent it was held -
thata judgment in an action to vacate
the sheriff’s sale of an immovable i¢
appealable to the Supreme Court un-
dec secticn 29 (0). Dufresne v. Dixm
(16 Can. 8.C.R., 596) followed. Appeal
allowed with costs. Lefeunfun v. Ve
ronneau, Supreme Ct. of Canada. X
June 1893.

JURISDICTIOR—See Appeal.
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JURY TRIAL.

1. VERDICT—RIDER BY THE JURY— |

REPARATION.

In an action by @ widow for damages
for the death of her husband caused
by the alleged tfault of the defenders
in not firmly secaring a disused gate,
thejury returned o unanimous verdiet
for the defenders, bub

ship, we do not think that a due

measure of supervision and care over |

the gate in question had been exercised
by the defenders.”” The verdict was

entered for the defenders. The pursuer -

moved for a rule to show cause why a
new trial should not be granted.

Held, that the verdict of the jury
negatived faulton the part of the de-
fenders, and that the rider was notin-
consistent with the verdict, and the
rule refused. Burns v. TheSteel Co. of
Scotland, Ii., 31 Scot. Law Rep. 41.

3. DISAGREEMENT OF JURY —QUES-
TIONS RESERVED BY JUDGE~ MOTION

FOR JUDGMENT — AMENDMENT OF
PLEADINGS—NEW TRIAL—RULE 799

—APPEAL — JURISDICTION — FINAL
JUDGMENT—ONTARIO.

In an action brought to recover
damages for the loss of cextain glass
delivered to the defendants for car-
riage, the Judge left to the jury the
question of negligence only, reserving
any other uestions to be decided sub-
sequently by himself. On the question
smbmitted the jury disagreed. The
defendants then moved in a Divisional
Court for judgment, but, pending such
wotion, the plaintiffs applied for and
obtained an order of the Court amend-
ing the statement of claim by charging
sther grounds of mnegligence. The
defendants submitted to such order
ad pleaded to such amendments, and
new and material issues were thereby
rived for determination. The action
%50 amended was entered for trial,
bt had not been tried when the Divi-
Honal Court pronounced judgment on

~ temotion, dismissing the plaintiffs’
wtion. On appeal to the Court of

Appeal from this judgment of the
Divisional Court it was reversed.

added this
rider, ¢ While accepting unanimously :
the law as laid down by your Lord- :
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I On appeal to the Supreme Court of
Canada :—
Held, affirming the judgmeut of the
* Court of Appeal, that the action having
been disposed of before the issues
involved in the case, whether uunder
the oviginal or amended pleadings,
had ever been passed upon or consi-
dered by the trial Judge or the jury,
@ new trial should be ordered, and
that this was not a case for invoking
the power of the Court, under Rule
799, to finally putan end to theaction.
Held, also, that the judgment ot the
i Court of Appeal ordering a new trial
; was not o final judgment, nor did it
come within any of the provisions of
t the Supreme Court Aect authorizing
an appeal from judgments not final.
, Cobban Manufacturing Co. v. Canadian
, Pocific Reilway Co., Supreme Court of
; Canada, May 1, 1893.

JUSTICE OF THE PEACE.

SUMMARY CONVICTION — INFORMA-
; TION—Two OFFENCES—‘‘ DEFECT IN
SUBSTANCE OR IN FORM 7’—ADJOURN-
MENT—CRIMINAL CODE, 1892, ss. S45
(8), 847, 857.

3 An information stating that the de.
i fendant ¢ within the space of thirty
days last past, to wit on the 30th and
{ 31st days of July, 1892, did unlaw-
! fully sell intoxicating liquer without
; the license therefor by law reguired »?
i does not charge two offences, but only

e
i
E
!
!
4

; the single offence of selling unlawfully
| within the thirty days; but, even if
¢ an information so worded can be said
| to confravene the provisions ofs. 8§43
(8) of the Criminal Code, 1892, the
defect is one ‘‘ in substance or in form
within the meaning of the curative
section, 847, and does not invalidate
an otherwise valid conviction for the
single offence.

The provision of s. 837 that no ad-
journment shall be for more than eight
days is matter of procedure, and may
be waived ; and a defendant who con-
sents to an adjournment for more than
eight days cannot afferwards complain
in that respect. Judgment of the Court
below 23 O. R. Reversed. Regina v.
Hazen, Ontario, Gourt of Appeal, Oct.
1893, (Can. L. T.)

M. L. D. & R. 89,
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LANDLORD AND TENANT.

1. STOPPAGE 0F ELBEVATOR— DAM- ’
AGES.

The plaintiffs, a firm of advocates, :

claimed $150 damages onaccount ofthe
stopping of the elevator in defendant’s |
building, where they have their offices.
The defence was to the effect that the |
lease alleged did not exist at the time ;
of the stoppage complained of. Fur-
ther that the plaintiffs made no objec-
tion to the work, and moreover they
had an easy and convenient access to
their office by the staircase. The de-
fendants further alleged that the eleva-
tor was in a bad condition and im-
provements were absolutely necessary,
and defendants wished to substitute ,
electric power. They employed skill- |
ful workmen, and the work was done
with all possible diligence. The court
maintained defendant’s pretensions,
and the action was dismissed. Cooke v.
Royal Insur. Co. Montreal, Nov. 22.
Superior Court, Caron, J.

9. LIABILITY FOR INTROOUCING
BeEp BuGs INTO THE HOUSE.

This was an action by a landlord
against his tenant. The landlord not-
iced some time after his tenant had
left that his house was full of bugs.

Defendant pleaded that the insects
had long been in the premises.

Plaintiff denied this.

The justice of the peace decided in
favor of the landlord and condemned
the defendant to pay him 600 francs to
defray the expenses indicated by the
architect as necessary for the occasion
and 237 francs for loss of rent since the
tenant left the premises. Département
dw Nord, Valencienne. 3 Aug. 1893.
Gazette des Tribunauzr, 5 Aug. 1893.

LIBEL: AND SLANDER.

1. WORDS ACTIONABLE PER SE.

In Continental National Bank of
Memphis v. Bowdre, decided in the
Supreme Court of Tennessee,in August,
15893 (22 S. W. Rep. 131), it appeared
that a postal card was sent by a bank
to a correspondent, from whom it had
received a draft on B. Bros. & Co., a

mercantile firm, for collection, which
read, * B. in hands of notary.”” As mat- ,

Monthly Laaw Digest and Reporter.

ter of fact, the draft had been paid to
said bank. It was held that such
words were libellous per se.

2, STATEMENT THAT DIRECTORS OF

- A COMPANY WERE SELF APPOINTED—

LIBEL ON THE COMPANY.

The defendant published an artiele
in which he stated that the directors
of the plaintiffs’ company were self-
appointed men. TUpon this the com-
pany brought an action of libel, charg-
ing that the innuendo was that by
such unlawful, illegal, aud irregular
appointing, the directors were unable
to transact the business of the com-
pany.

Held, affirming the decision of Rose,
J., that this was alibel on the company.
Qwen Sound Building and Savings So-
ciety v. Meir, Ontario, Chy. Div. 1893,

“MANAGER IN TRUST’—See Shares.

Maxpamus.—See Intox. Lig.—Mun.
Corp. 4.

MARRIED WOMAN.—See Bills and
Notes 4.

MASTER AND SERVANT.

1. COMPENSATION FOR INJURY—CoOX-
TRACT BY WORKMAN NOT To RECOVER
COMPENSATION AT CoMMON LAw ok
UNDER EMPLOYERS LIABILITY AcT
1880 (43 AND 44 VICT. C. 42).

A company of contractors effected
an insurance against accidents for
their workmen, the premium being
paid partly by sums deducted weekly
or fortnightly from the workmen's
wages, and partly by a contribution
from the contractors themselves. On
the pay-box and in ofher places about
the works printed posters, headed in
large type, ¢ Notice to Workmen—
Accident Insurance,” were posted up.
These posters set forth—(1) that the
contractors had effected an accident
insurance for the benefit of their work-
men ; (2) that contributions on a certai
scale would be deducted from ther
wages ; (3) that certain benefits would
be derived from the insurance, onc?
which was, that if injury should b
sustained from an accident to th¢
workman during the course of hi
employment, and should not pro¥
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fatal, compensation would be paid to ;

him weekly at a certain rate, and for a
certain  period ;

thereby provided for should be equi-
valent to a discharge of all claims
against the employer at common law
or under the Employers Liability Act
1880.

A workman who had been nine or
ten months in the employment of the
contractors, and from whose wages a
deduction had been made as a con-
tribution to the Accident Insurance
Fund, was injured by an accident
while in the employment of the con-
tractors, and thereafter accepted a
weekly allowance in terms of the
insurance scheme.

Held, that he had thereby discharged
all claims against his employers at
common law and under the Employers
Liability Act 1880. Wright v. Howard
Baker & Co., 31 Scot. Law Rep. 27.

3. DISOBEDIENCE—DISMISSAL.

Circumstances in which held that a
farmer was within his legal rights in
ordering his servants to work during
the night on the ground of emergency,
but was equitably barred from found.
ing on the servants’ refusal to obey
the order as an act of disobedience
justifying their dismissal. Greig, &e.,
v. HMoir, 9 Scottish Law Review, Sheriff
Court Reports, 341. .

MERCANTILE AGENCIES.

LIABILITY TO SUBSCRIBERS FOR
FALSE REPRESENTATIONS.

By the contract between the defen-
dants who conducted the business of a
mercantile agency, and the plaintiff, it
¥as agreed that the defendants, at the
request of the plaintiff, as an aid to it
in determining the propriety of giving
tredit, should communicate to the
paintiff sueh information as they
night possess concerning the mercan- |
lile credit of merchants, etc.; that
such information should be obtained
nd communicated by sub-agents ap-
pinted in behalf of the plaintiff by
the defendants; that the defendants
should not be responsible for any loss
aused by the neglect of any sub-agent,
ad that the defendants in no manner

and (4) that the |
workman’s acceptance of the benefits '
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guaranteed the actual verity or correct-
ness of any such information.

In consequence of a request for
such information concerning Kitts of
Oswego, a report econcerning him was
made up by Burchard, the defendants’
agent at-that place, and was by him
sent to the defendants, and by them
to the plaintiff. Burchard and Kitts
were connected in busiucss, and for
the purpose of promoting his own
interests, Burchard made false State-
ments in that report. The plaintiff,
relying on the report, discounted the
acceptances of Kitts, which were value-
less.

Held, that the defendants were not
liable for the loss ; that in transmitting
the information which they had ob-
tained they completely fulfilled the
terms of their contract with the plain-
tiff; that the accuracy of the informa-
tion so obtained was at the risk of the
plaintiff; that in making the report,
Burchard was not acting within the
Scope of his authority as agent of the
defendants ; that he was not employed
as theagent of either party in reference
to the discounts which he caused o
be effected ; that he was merely an
agent under the agreementof su bserip-
tion to furnish information ; that the
defendants were agents of the plaintiff,
and as it appeared from the agreement
that the service required could not be
rendered by theagent, but must mainly
be rendered by sub-agents, the defen-
dants were not liable for the errors or
misconduct of the sub-agent, if they
had used due care in his selection,
Oity National Bank of Birmingham,
Alabame v. Dun, United States Circuit
GCourt of Appeals, Seecond Cireuit,
October, 1893, 48 Alb. L. J. 371.

MUNICIPALCORPORATIONS
—SEE ALSO INTOX. L1Q.—TAXATION 1.

1. I:srPRoVEMENTS—ASSESSMENT.

Special assessment for a local im-
provement is void where a portion of
the property benefited is arbitrarily
and intentionally omitted froin the as-
sessment, and that, too, though the
property assessed is benefited the
amount it is assessed. Masters v. City
of Portland, Supreme Ct. of Oregon,
33 Pac. Rep. 540.
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2. TOWNSITES — PUBLIC SQUARES—
DEDbICATION.

A county owning land platted it as
a town site, located a town thereon,
and recorded the plat, which in the
center showed a tract marked ¢ Pablic
Square.” This was surrounded by
streets. Outside of it were blocks
subdivided into lots. When the lots
werg sold, the county reserved two,
facing the public square, on which it
built its Court House. For {ifty years

the county has asserted no right to the .

use or occupancy of the square, but it
has been used as public grounds in a
city ordinarily are used.

Held, that it was the intention to
dedicate the square to the ftown for
park purposes, and that it was so ac-
cepted by the town, and that, whether
or not the legal title wasin the county,

assessments against the square for :

paving the street around it were pay-

able by the city, and not the county. !

Young v. City of Oscaloose, Towa, H6
N.W. Rep. 177.

3. FIREWORKS DI1sPLAY—NUISANCE.

A large display of fireworks, includ-
ing heavily-charged explosives, held
at the junction of two narrow ant com-
pletely built streets of alarge city, and
managed by private persons under no
official responsibility, is an unrea-on-

able and dangerous use of the streets, :

and a public nuisance. 19 N Y. Supp.
665, affirmed.
‘While a display of fireworks in a city

street may be in fact a nuisance, the

city cannot relieve itself of liability for

damages caused by such a display,

licensed by the mayor or under the
authority of an ordinance, on the
ground that the ordinanceis ultra vires,
since the council, admittedly, has
regulating powers in the premises.
Speir v. City of Brooklyn, New York,
Court of Appeals, October 3, 1893.

4. OnTARIO MUNICIPAL ACT OF 1887
(R. 8. O. ¢. 184) — CONSTRUCTION—
DAMAGES FOR NON-FEASANCE—MAN—
DAMUS—NOTICEIN WRITING—REMEDY
BY ARBITRATION.

Under the Ontario Municipal Act of
1887 (R. S. 0. c. 184) an action for
damages lies against a municipality at
the suit of any person who can shew

Monthly Leae Digest and Reporter,

that he has sustained injury from the
. non-performance of the statutory duty
of maintaining and repairing its drain.
age works.

Held, that sect. 533, sub-sect. 2, ap;
plies to a ease which falls within seet.
586, and, while prescribing a notice in
writing as @ condition precedent toa
mandamus, does not on its true con-
struction preclude an action for dam-
; ages without such notice.

In an action brought without notice
in writing against o municipality for
damages for injury caused to the plain-
' tiffs? lands and for a mandamus to pre-
vent a recurrence of the injury.

Held, that so far as such injury was
occasioned by the municipal drain and
embankment Dbeing out of repair, or
. Trom their not being kept in such a
state as to carry off in relief of plain-
tiffs? land all the water which the drain
was ‘capable of carrying off as originally
constructed, the action was maintain-
{ able.

' Held, farther, that so far as the in-
f jury was occasioned by the negligent

construction by the municipality under
| its statutory powers of another drain
! the action must be dismissed. The
remedy insuch case (see sect. 591) was
by arbitration as directed by the
| statute. Corporation of Releigh v. Wil-
¢ liams, [1893] App. Cas. 540.

5. NEGLIGENCE — ACCIDENT — OB-
STRUCTION ON STREET— ACTION CLAIM-
ING DAMAGES — CONTRIBUTORY NEG-
LIGENCE.

The defendant corporation was en--
. gaged in laying water pipes on one of
i the streets of the town, and caused
i excavations to be made for that pur
pose. The plaintiff, while on her way
, home on a dark and stormy night, fell
into one of these excavations, which
i the defendants wers charged with
having negligently left open and un
| guarded, and was severely injured.
i In an action claiming damages for
| the injuries sustained, the jury found
i all questions submitted in favour of
the plaintiff except the question whet-
her on the night in question the plain-
tiff, by taking reasonable precautions
could haveavoided the mischief, whicl
" was found in favour of the defendants
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There was no evidence that the plain-

tiff knew of the particular excavation ' Corp.

|
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NEGLIGENCE—sSEL AnLsu MUK,
5, — 3. — CARRIERS 3.—JURY

into which she fell, but she had general ! TrraL 1.

knowledge that men were engaged in
digging trenches in the strect.
evidence on this point was: ‘¢ They
were excavabing so often in putting
down water pipes that I did not vre-
member.”’

On a motion on behalf of the plain-
tiff to set aside the finding in question
and the judgment for the defendants
entered thereon the Court was eyually
divided in opinion. Fraser v. The Town
of New Glasgow. Supreme Court, Nova
Scotia, 1893.

6. ONTARIO MUNICcIPAL ACT — CON-
STRUCTION OF BRIDGES — LIABILITY
POR CONSTRUCTION AND MAINTENANCE

CH. 184, s. 532, 531—O0NTARIO.

By the Ontario Municipal Act, R.S.
0. (1887) p. 184, sec. 532, the council

of any county has ¢ exclusive jurvisdie- |

tion over all bridges crossing streams
or rivers over one hundred feet in
width within the limits of any incor-
dorated village in the county and con-
neeting any main  highway
through the county,” and by see. H34
the county council is obliged to erect
and maintain bridges on rivers and
. streams of said width. On rivers or
| streams of one hundred feet or less in

Her ’

_ L. PROXIMATE OAUSE — DANGER
VOLUNTARILY INCURRED — ONTARTO.

C. having driven his horses into a
Iumber yard adjoining a street on
which blasting operations were being
carried on, left them in charge of the
owner of another team. while he
interviewed the proprictor of the vard.
Shortly after a blast went off, and
stones thrown by the explosion fell on
the roof of a shed in which C. was

- standing and {rightened the horses,

. which began to run.

C. at once ran

., out in front of them and endeavoured
. Lo stop them, but could not, and in
—WIDTH OF STREAM—R. 8. Q. (1887) .

trying to get away he was injured. He

" brought an action against the muni-

i

cipality conducting the blasting oper-
ations to recover damages for such
injury.

Held, aftirming the decision of the
Court of Appeal (20 Ont. App. R. 49),

i Gwynne, J. dissenting, that the negli-

!

leading °

widgh bridges must be constructed and !

maintained by the respective villages
through which they flow.

The river Nith flows through the
village of New-Hamburg and in dry
seasons when the water is low the

width of the riveris less than one hun- -
dred feet, bub after heavy rains and

freshets, it exceeds that width.

Court of Appeal (20 Ont. App. R. 1)
and of the Divisional Court (22 O. R.

el after heavy rains and freshets in
tach year should be considered in de-
termining the liability under the act
to construct and maintain a bridge

gent manner in which the blast was
set off was the proximate and direct
ause of the injury to C.; that such
negligent act immediately produced
in him the state of mind which in-
stinetively impelled him to attempt to
stop the horses ; and that he did no
more than any reasonable man would
have done under the circumstaneces.
Appeal dismissed with costs. Town of
Prescott v. Connell, Supreme Court of
Canada, 24 June 1893.

2. Higuway—IoRrsk.

It is not negligence per se for the

" driver of a horse of a quiet disposition
Held, reversing the decision of the

standing in the street to let the reins
go while he alights from the vehicle

- to fasten a head weight, there being at
193) that the width at the level attain- -

wer the viver ; the width ab ordinary

high water mark is not the test of such

liability. Appeal allowed with costs. .

Villuge of New Hamburg v. County of
Waterloo. Supreme Court of Canada.
4 June 1893.

i

the time little traffic and no noise or
disturbance to frighten the animal ;
and the owner of the horse is not
respounsible for damages caused by the
horse in running away when frighten-
ed by a sudden noise just after the
driver has alighted.

Judgment of the Court below re-
versed. Swllivan v. MeWilliam, Ont.
Cowrt: of Appeal, October 1893 (Can.
L.T).
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3. PASSENGER

WHARF — INVITATION TO PUBLIC—

ACCIDENT 1IN UsiNnG WHARF—PROX-

IMATE CAUSE— EXCESSIVE DAMNAGES— |

Nova Scorra.

A company owning a steamboat
making weekly trips between Boston
and Halifax oceupied a whart in the
latter ecity leased to their agent. For
the purpose of getting to and from the
steamer there was a plank sidewalk on
one side part way down the wharf and

VEssEL — Use or!

|
|

Monthly Law Digest and Reporter.

was under an obligation to see that
they were sate.

Held, further, that it having been
proved that the wharf was only rented

. to the agent because the landlord pre-,

persons using it usually turned at the .

end and passed to the middle of the
wharf. Y. and his wife went to meet
a passenger expected to arrive by the
steamer between seven and eight
o’clock one evening in November.
They went down the plank sidewalk
and instead of turning off at the end,
there being no lights and the night
being dark, they continued straight
down the wharf, which narrowed after
some distanece and formed a jog, on
reaching which ¥’s wife tripped and
as her husbmd tried to cateh her they |
hotb fell into the water. Torty-four
days afterwards, Mrs. Y. died.

In an action by Y. against the com-
pany to recover damages occasioned
by the death of his wife, it appeared
that the deceased had not had regular
and continual medieal treatment after
the accident,and the doctors who gave
evidence at the trial differed as to
whether or not the immersion was the
proximate cause of her death. The
jury when asked : —Would the deceased
have recovered, notwithstanding the
aceident, if she had had regular attend-
ance % replied, ‘¢ very doubtful.” A
verdict was found for the plaintiff
with $1,500 damages, which the Su-
preme Court of Nova Scotia set aside
and ordered a new trial. On appeal
trom that decision :

Held, that Y. and his wife were law-
fully upon the wharf ab the time of the
accident ; that in view of ‘the esta-
blished "practice they had a right to
assume that they were invited by the
company to go on the wharf and assist
their fuends in disembarking from the
steamer ; and that they had a right to
expect that the means of approach to
the steamer were safe for persons
using ordinary care, and the company

i ferred to deal with him personally,

and that it was rented for the use of
the company whose officers had sole
control of it, the company was in pos
session of 1t at the time of the acci-

dent.

Held, also, that the evidence and
finding of the jury having left it in
doubt that the accident was the prox-
imate cause of Mrs. Y’s death, the
jury not having been properly in
structed as to the liqbility of the com-
pany under the circumstances, and the
damages being execessive under the
evidence, the order for a new trial
should be affirmed. A ppeal dismissed
with cost. York v. Cenada Atlantic
Steahship Co., Supreme Ct. of Canada,
June 24, 1893.

Nrw Tria1—See Jury Trial.

NvuisaNce—See Mun. Corp.
works) 3.

ONTARIO MUN. Acr—See Muu. Corp.
4 — 6.

PARTNERSHIP — SEE ALso Ixn-
SOLVENCY — RAILWAY ConP.

(Fire-

SETTLEMENTS — IMPEACHMENT.

A partner who has knowledge of en-
tries in the partnership books by his
copartner, charging him with items for
which he is not liable, is guilty of
liches in settling up the partnership
business on the showing made by the
books, without examining them to see
they have been corrected to confurm
to his contention, and he cannot there
after impeach the settlemeat on the
ground that the books were not cor-
rect. Kneeland v. MeLachlen, Tex., 23
S.W. Rep. 309.

PirES oF WATER COMPANY — See
Taxation 3.

PrLEADING—3ee Bills and Notes 3.

PRINCIPAL AND AGENT.

EXCESS OF AUTHORITY—LIABILITY
OF PRINCIPAL—MORTGAGE—AUTHOR .
1ITY 70 PLEDGE TITLE-DEBEDS FOR 4
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PARTICULAR SUM—IFORGED DBEBDS—
REDEMPTION.

The owner of land deposited the
title-deeds with the U. Bank to secure
an advance of £750. Being desirous of
obtaining o further advance of £1500,
he authorized his son to borrow £2200
from another bank and gave him a
written authority to receive the deeds
from the U. Bank on payment of the
sum due to them, Theson fraudulently
pledged the deeds to a different bank
from that which had been proposed
for & much larger advance than he
was authorized to borrow, forging his
father’s name to a promissory note and
deposit note. Out of this advarce he
paid £750 to the U. Bank, and £1500
to his father, and kept the rest for his
own use. The son afterwards induced
the defendants to advance him a s6ill
larger sum, out ot which the advance
by the bank was paid off, and the land
was conveyed to the defendants by
forged deeds by way of mortgage for
securing theadvances. The defendants
had no notice of the fraud, and the
dealings with the property were kept
secret from the father. Subseguently
the son abseonded, and the faets then
became known to the father. He
brought an action against the defend-
ants claiming to redeem the property
on payment of the sum of £2200 which
he had authorized his son to borrow.

Held, (afficming the decision of
Wright, J.), that the plaintiff, having
placed the deeds in the control of his
son, could not redeem the property
without paying the whole amount
which his son had raised upon them ; |
although the son had exceeded his |
authority in raising more than he was |
instruected to raise, and had effected
his purpose by forgery. Brocklesby v. |
Temperanee Permanent Building Society,
C. A. [1893] 3 Ch. 130,

Privy CounciL—=See Appeals.
ProMIssSOrRY NOTE—See Bills and
Notes 1—2—4. i
1
!

RAIL'WAY COMPANIES—SEE |
4180 CARRIERS 1 — 2— 8 — TAXATION i

%

'
{
t

LEASE OR PARTNERSHIPE.
A contract Ly which a nwmber of !

657

railroad companies ** lease ™ their

i roads and other property to one com-

pany for 99 years, the latter company
agreeing to operate and maintain the
lines and pay to each of the other
companies a certain proportion of 93
per cent. of the net profits from such
operation, is a contract of partnership
and not a lease.  Galveston, Il & 4.,
Ry. Co.v. Davis, Tex., 235. W, Rep. 301,

SALE.

OrDEALS—CONTRACT ~BREACH OF-~
DELIVERY — ACCEPTANCE — QUATATY
— WARRANTY AS T0 — DAMAGES —
Anrrs. 1073,1473, 1307 C. C.--QUEBEC.

In a contract for the purchase of
deals from A. by S. et al, merchantsin
London, it was stipulated infer alia, as
follows : — ** Quality — Sellers guaran-
tee quality to be equal to the usual
Etchemin Stock and to be marked
with the Beaver Brand,” and the mode
of delivery was f.0.h. vessels at Quebec,
and payment by drafts payable in
London 120 days sight from date of
shipmert. The deals were shipped at
Quebee on board vessels owned by P.
& Bros. at the request of P, & P, in-
tending purchasers of the deals. When
the deals arrived in London they were
inspected by S. et «l, and found to be
of inferior quality, and 8. et al, after
protesting A. sold them at reduced
rates. In an action of damages for
breach of contract.

Held, rveversing the judgment of the
Court below, that the delivery was to
be at Quebee, subject to an aceeptance
in London, and that the purchasers -
were entitled to recover under the exe
press warranty as to quality, there
being abundant evidence that the

| deals were not of the agreed quality.

Arts. 1507, 1473, 1073 C. C. The Chief
Justice and Sedgewick, J., dissenting.
Appeal allowed with costs. Stewariv.
Atkingon, Supreme Ct. of Canada, 24
June, 1893.

SHARBES——(SEE ALs0 ESTOPPEL.
TRANSFER OF SHARES SUBJECT TO

A TrusT — CONSTRUCTIVE NOTICE —
| SIGFATURE OF BANK MANAGER as
1 “ MANAGER IN TRUST.”

Where the respondent had tran-
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sferred shares as security for a loan,
held, that the appellants, as derivative
transferces from the lender, were not ‘\
affected by a trust in favour of the
respondent, unless such trust was
clearly disclosed on the face of their
author’s title, or was otherwise notified
to them.

The words *‘manager in trust,”
appended to the signature of a bank
manager, import that he held and
tranferred the shares in trust for his !
employers, the bank, and are not cal-
culated to suggest that he stood in a
fiduciary relation to some third person,
so as to affect a transferee for value
with vonstructive notice of such rela-
tionship. Loadon and Canadian Loan
and A(/encv/ Company v. Duggan, [1893].
App. Cas. 506.

Liverpool, with liberty to proceed to

cand stay at any port or ports in any

station in the Mulltul.mcm Levant,
Black Sea, or Adriatic, oron the coasts
of Afriex, Spain, Portugal, France.,

. Great Britain and Iveland, lor the pur-

pose of delivering cow]s cargo, or
passengers, or for any other purpose

: whatsoever.”” The bill of lading cou-

tained a clause whereby the shipper
expressly agreed to all its stipulations
whether written or printed. The de-
viation clause was printed with the
name of the port of shipment left blank
and filled up in writing.

The ship left Malaga for a port on
the east coast of Spain and out of her
course for Liverpool, then returned
and made for Liverpool, where the
oranges were delivered in a damaged

. condition owing to the delay. In an

SHIPS AND SHIPPING. '

1. CHARTERPARTY—T13E For Dis
CHARGE OT CARGO—-DEsPATCH MONEY
—SUNDAYSAND FETE DAYS EXCEPTED. |

The plaintifls’ steamer was chartered ’
by the defendants to carry a cargo of |
coals, *“ to be discharged at the rate of |
200 tons per day weather permitting %

[}
l
1

(Sundays and {éte days excepted) !
accoruing to the custom of the port of
discharge and it sooner discharged fto ;
pay at the rate of 8s. 4d. per Lour for
every hour saved.” i

Held, that Sundays and féte days
were excluded both in the computa-
tion of the time allowed for discharg-
ing, and in that of the time saved, so
that despatch money, by way of set-off
to a claim for freight, was only payable,
by the plaintiffs to the defendants, ou |
the difference between the number of
hours actually occupied by the defen-
dants in the discharge, aud the total
number of hours which the charter-
party allowed them.  The Glendevon,
[1893], P. 269.

. BinL or LaADiNG, CONSTRUCTION
OF — DEVIATION CLAUSE — PRINTED
WORDS — LIBERTY TO DEVIATE FROM
SPECIFIED VOYAGE —EXTENT OF DE- :
VIATION AUTHORISED.

Oranges were shipped on board a
steamship under a bill of lading which
stated that the ship was then Kt lying
in the port of Malaga, and bound for .

action by the shipper against theship-
owner for damages for breach of con-
tract :—

Held, affirming the decision of the
Court of Appeal ([1899] 1 Q. B. 337

i that the printed clause must not he
t construed so as to defeat the main
! object and intent of the contract, which

was to carry the oranges from Malaga
to Liverpool ; that the liberty must be
restricted to ports which were in the
course of the voyage; that the devia-

: tion in question was therefore not

justified, and that the shipowner was
Hable. Glynn v. Margetson & Co. H. L.
(B.) [1593] App. Cas., 351.

3. CHARTERPARTY —RESTRAINTS 0F
PRINCES AND RULERS—DEMURRAGE—~

- GUSTOMARY MODE oF LOoADING.

The defendants chartered the plain-

© tiffs” vessel to load a cargo of 3000 tons

of nitrate at Iquique in Chili at the
rate of 200 tons per working lay day.
to be reckoned from the day the vessel

- was ready to receive cargo to the day

of her dispateh, ¢ restrainis of princes
and rulers, political disturbances or
impediments.....during the said vayage
always mutualiy excepted.’? There was
at Iquique only storage room for a

;small quantity of nitrate, and the
: customary mode of loading there was

to send the wnitrate by rail from the

" mines direct to the ship’s side as re-

quired for loading.—The vessel arrived
at Iguique on January 29 : but at that



time a civil war had broken out in

W of o state of war in the town itself it

B was impossible up to March 5 to load
any nitrate from the port. After that
date it was possible to load trom -the
port ; but in consequence of the rail-
way trom the mines to Iquigue being
@ in the hands of the troops, no nitrate
from the mines could reach Iguique
@ until March 23, on which day the load-
M ing commenced, and finished on April
W 1. The vessel sailed on April 8. She
@ vas then short of coal, and it being
very dear at Iquique she put in tfo
& nother Chilian port for it. She was
B there detained for ten Qays in con-

M icain to the Chilian government in
power at that port the export duties
vhich she had already paid to the
gyvernnient in power at Iquique. An
action having been brought by the
plaintiffs for demurrage.

Held, that the delay in both cases

R party.
g vute Company, [1893] 2 Q. B. 823.

STREET RAILWAY.
STREET RAILWAY — CANADIAN Acr

B —CONSTRUCTION.

appellant company was authorized to

mrpose to use the streeisof a city and
is adjoining municipalities, which by

@ pon such conditions and for such
M reriod as might be agreed upon ; and
thereafter, by certain resolutions,

@ limited to thirty years, at the
the city might assume the ownership.

@ rued as granting a perpetual pri-
filege to use the streets for the pur-
e of the railway, but that the pri-
M ilege thereby grauted was limited to
g birty vears by the agreement and by-
Sliw. That limit of time applied, not
aerely to the original railway, but to
ﬁw various extensions thereof anthor-

@ iell within the exception in the charter- |
Smith & Service v. Rosario Ni-

#V., ¢ S3—ONTARIO AcT 53 V., 0. 105 A
4V, . S3—ONTARIO ACT 53 V., 0. 105 - use i by other persons as well as W.

the same Act were authorized to grant ' yttended there

W exclusive privilege for that purpose .

Monthly Larw Digest and Reporier.
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!

equence of her refusal to pay over

!
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vilege, Toronfo Street Ry. Co. v. Corpo-

Chili, and by reason of the existence | ration of the City of Toronto, [1893]

Apyp. Cas. 511.

SUMMARY (CONVICTION—See Justice
of the Peace.

SUNDAYS ~See Ships, ete. 1

TAXATION.

1. ONTARIO ASSESSMENT Act, R. S,
0., €. 193, sECTIONS 13, 65 — ILLEGAL
ASSESSMENT — CoUrt 0 REVISION —
Bar — Business CARRIED oy 1N Two
MUNICTPALITIES — PLACE 0F BUSINESS
— BRANCH — ONTARIO.

Section 65 of the Ontario Assess-

ment Act, R.S. 0., ¢. 193, does nob
¢nable the Court of Revision to make
valid an assessment which the statute
does not authorize.
Section 15 of the Act provides that
where any business is carried on by
a person in a wmunicipality in which
he does not reside, or in two or more
municipalities, the personal property
belonging to such persons shall be
assessed in the municipality in which
such personal property is situated.”

W., residing and doing business in

13

© Brantford, has certain merchandize in

Loundon stored in a publiec warchouse

- He kept no clerk or agent in charge of

Where by Actaf the legislature the .

B cnstrueh @ railway upon and for that
. acted.

such merchandise, but when sales
were made 2 delivery order was given
upon which the warehouse keeper
Once a week a commercial

. traveller for W, residing in London,

to take orders for
goods, including the kind so stored,
but the sales of stock in the warehousc

“were not confined to transactions en-

Ield, that the Act eould not be con- -

Jied in pursuance of the same pri- |

: ukl * tered into at London.
Bireement, and by law such privilege -

Ield, aftivming the decision of the

- T R . . Court of £ al, 19 AL R. 675, that W.
s ipiration of which the corporation of ; Court of Appeal, A B. 675. that

did not carry on business in London
within the meaning of the section, and
his merchandize in the warchouse was
not liable to be assessed at London.
Waii v. City of London, Supreme Ct.
of Canada, 24 June, 1893.

2. TAX ON RAILWAY — Nova SCoTia
RAILWAY ACT—TFYEMPTION — MINING

© COMPANY—CONSTRUCTION OF RAILWAY

BY — R. S, XL S.. 0111 sER.. €. 3.
By R. 8. X. 8. dthser,; ¢. 33, 5. 9,
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ss. 30, the roud bed, ete., of all rail-
way companies in the Province is
exempt from local taxation. By s. 1,
the first part of the Act, from ss. 5 to

33, inclusive, applies to every railway
constructed and in operation or there- '

after to be constructed under the au-
thority of any Act of the legislature ;

and by s. 4, the second applies to all .
be con-

railways constructed or to
structed under authority of any spe-
cial Act, and to all companies incor-
porated for their construction
working. By s. 5, ss. 15, the expression
*“the company ’" in the Act means the
company or party authorized by the
special Ac¢t to construct the rail-
way.

The International Coal and Railway
company was incorporated by 27 V. c.
42 (N. 8., for the purpose of working

coal mines in Cape Breton, and for the .
further purpose -‘of constructing and

making such railroads and Dbranch

tracks as might be necessary for the :

transportation of coals from the mines
to the place of shipment, and all other
business necessary and usually per-
formed on railroads,”” and with other
powers oonnected with the working of
mines ‘“and operation on railways.”’
Under these powers & railway twelve
miles in length was built and used to
carry coal from Bridgeport to Sydney
Harbour, and the company having
become involved. its property, includ-
ing the railway, was sold at a sheriff’s
sale, and the purchasers conveyed the
same to the International Coal Com-
pany.

By 48 & 49 V. ¢. 29 (D.) it was en-
acted that the International Coal Gom-

pany might hold and work their rail- -

way for the purposes of their own
mines and operations, and might hold

and exercise such powers of working
the railway for the transport of pas- -

sengers and freight generally for others
for hire as might be conferred on the
company by the legislature of Nova

Scotia, and by 19 V. ¢. 145, 5. 1 (N.S), ¢

the company were authorized io hold
and work the railway “for general
traflic and the conveyance of passen-
gers aud freight for hire, as well as for
all purposes and operations connected
with said mines.”" in accordance with
and subjeet to the provisions ol the

and .

Monthly Law Digest and Reporter.

second part of R. S. N. S,, 5th ser., ¢~
53, entitled ‘¢ of railways.” :
The municipality of Cape Bretoy
, having assessed the company for loeal
taxes in respect of the railway :(—
Held, reversing the decision of the
Supreme Court of Nova Secotiy, -
Gwynne, J., dissenting, that the com.'
pany were exempt from such taxation;®
that the railway was one constructed
- under authority of an Act of the legis
lature of Nova Scotia, 27 V. ¢. 42, and
in operation under the authority ofan
other Act, 49 V. c. 145 ; that the com.
pany was a ¢ railway company 7’ with-
ing the meaning of s. 9, ss. 30 of ¢. 53;
that the first part of that chapter
applies to railways constructed under y
any Actof the legislature and not only §
. under Acts exclusive of those to which §
the second part applies; and that the g
reference in 49 V. e. 145, s. 1, to theg
second part does not prevent said rail- g8
; way from coming under the operation §
of the first part of the Act. Inier §
national Coal Co. v. Couniy of Cupe
» Bretecn. Supreme Court of Canada,2{ g
June 1893.

3. TAXATION — REALTY — Pires o §
WaTER COMPANY. :

The water pipes, hydrants, and con- g
duits of a water company, laid to thed
streets of a city or town, are taxableas 38
real estate to the company in possession §
of them, under our statute, in the city §
or town where they arc laid. Inhabit §
ants of Paris v. Norwecy Water (o.j8
Supreme Judicial Cour: of Muine, §
February 25, 1893. 37 Cent. 1. J., 3000

a1

HASKELL, J. : Debt for u tax laid uponde- -
fendant’s aqueducts, conduits, pipes, and
hydrants, as real estate, within the town of
+ Pavis. These appliances are used to distribute
water among the citizens of Paris, supplicd
by a pumping station and veservoir in Nor
way, where the defendant corporation has-
its place of business. By charter (ActsIS%H,
¢h. 369 ; Acts 1887, ch. 46,) the defendantis
authorized to supply the inhabitants of Paris.
and Norway wit‘h water, and to lay pipes |
necessary for the purpose through the strects
of both towns. The charter does not locate
the corporation in either town. .

Taxes on real estate are 1o be assessed “in
the town where the estate lies, to the owner
! or person in possession thereof” (Rev. St

ch. 6, § 9) ; and real estate, for the purposes
; of taxation, includes “all lands * * * and
» all buildings crected on or affixed tothe 3
, same,” (Id. §3) : and the words “lands™ i
t cludes “‘all tenements and hereditaments 3




Monthly Low Digest and Reporter.

641

connected therewith and all rights thereto | to the owners of them. Lord Campbell says:

and. interests therein ” (Zd. c¢h. 1, § 6, rule 10.)

Under these provisions, a boom across the
Kennebec river, fastened to permanent piers
in the river and to the shores by chains, was
held to be real estate, for the puarposes of
taxation. Hall v. Benton, 69, Me. 340, So
was that part within the State of a toll bridge
across 2 river that marks the boundary line.
Kittery v. Portsmouth Bridge, 78 Me. 93, 2
Atl. Rep. 817. Water pipes were assessed
in solido with personal property in Rockland
v, Water Co., 82 Me. 188, 19 Atl. Rep. 163,

and in @ suit for the tax it was contended .

that they were real estate, and improperly
iucluded in anassessment with chattels ; but
the court, without deciding the question,

“The vight in question. where exercised.
appears to us to be in the nature of an ease-
ment. and neither land nor hereditament.
The right is to convey water through the
land of another, and whether the water is to
be conveyed upon the surface of the ground,
orm covered drains, or in pipes, appears to
us, for this purpose, to be immaterial. The
mere power to lay the pipes in Jand cannot
be considered land or hereditaments : nor do
we think that the pipes, when id, can be so
considered, within the meaning of the land-
tax acts The company are not the

o owners of the land where the pipes lie, nor

i

held it i aterind, as the controversy was .
held it immaterial, as the controversy was

one of overvaluation, merely.
It will be seen from these authorities that

finition of * real estate,” for the purposes of

Subjects of public revenus should contribute
to the public burdensso that they may lie as
vpually as possible among all the people:

W .enting contrivances, localand permanent in
§ character, that contribute an income. it is
just that such source of profit pay its tax
where its location may be.

Aquedues above or under ground are but
vonditions suited for carrying water, unde-
i filed, through or over the soil. They are fix-

the land that sustains them.
and the material used in their construction,
oot change their nature. They area con-
situent part of the freehold, and, so long as
they remain the property of the owner of the

E questioned. It is only when they are con-
dructed and ocenpied by persons or com-
panies having no title in the scil that their
dassification as property beconres doubtful ;

d panicsin them becomes of doubtful classific-

B aion. rather than their gencric character,
regardless of ownership. The ownerof afee
way, by sale of some structure upon it, and

iween himseif and the vendee, make it a
chattel, while as @ whole, in a generic sense,
twould be classified as real estate.

The proper classification, under the rules

are they the tenants of the land The
moment the company take up their pipes
which had been laid under the streets of
any particular pavish, all pretense for say-

- 1 _ing that they have or held land in the
the conrt gives very wide scope to the de- |

axation, aad it is best that it should be so. '

§ and, inthese days, when capital accumulates
in commercial centers, many times repre- ¢

parish would be gone : but, after the pipes
are removed, all the land in the parish
would remain, and it would be had and be
held as before But ‘land,’ like the word
¢inhabitant,” which likewise occurs in 43
Eliz. c¢h. 2, has various meanings: and it
may. in that statute, passed to throw a
charge upon the occupier. mean the ground
an which o chattel is deposited in the exer-
cise of an easement, although, in other acts

©of parlinment, it means a legal iuterest in

tures, permanent in character, and part of !
Size, capacity, -

the soil. This is the meaning which we think
it bears in the land tax acts.” Waterworks
v. Bowley, 17Q B. 338.

The city of Providence laid a tax on the
pipes of the gas company in the streets, as
real estate, under a statute anthovizing such
atax against those, ‘- who hold or occupy

S thesame,” and it was held a valid tax., like

fee, thelr character as real estate will not be

those laid under the statute of Elizabeth.
Gas Co. v Tharber, 2 R. L. 15,
So a pipe line Inid through the soil of New

CJersey, nnder grants from the owners of the

fee. is not only real estate, when considered
as o part of the fee. but is held, for the pur-

- poses of taxation. to be real estate of the

that. is, the interest of such persons or com- -

' by granting license for it to remain, as be-

Athe common law, of this species of pro-

perty, is not @ new question. It has heen
many times coasidered in England during
the last century 3 and water mainsand under-
mound, conduits have there been counsidered
s fixed to, inciuded in, and a part of the soil.
They have been considered real estate, and
bave uniformly been held locally taxable as

. sive with the necessities of public use.

such (o the ““ occupiers of lands,” under the |

Satute of 43 Eliz., or, as our statute puts it,

“to the person in possession theveof.” King

r Mayor, etc., of

Waterworks, 1 Maule & S. 631 ;: King v. Gas-
_aght & Coke Co., 3 Barn. & C. i56.

axes upon the owners of “*lands and herve-
Haments,™ the pipes of a water company in
astreet were hield to be not taxable as tand

ath, 14 East, 6105 Kingv.

company owning it, under a statute defin-
ing ~real estate 7 as including alllands, and
all buildings or erections thereon oraffixed
thereto. Pipe Line Co. v. Berry, 52 N. J.
Law, 308, 10 Atl. Rep. GG5.

Gas mainsand pipes are sometimes distin-
wuished from the class of property now
under consideration, as apparatus for the
delivery of the manufactured article, and
are considered machines or chattels. Com.
v. Gaslight Co., 12 Allen. 753 Memphis Gas-
light Co. v. State, 6 Cold. 310. Water pipes,
ete., ave not machinery. Dudley v. Aqueduct
Corp.. 100 Mass. 183,

The public hasan e
which streets and 1

sement in land, over
wds are laid, coexten-
No
title in the soil is acquired thereby, and
when the ways arve discontinn @ the ease-
ment is extinguished. Private corporations,
like gas companies, water componies, and
street railway  companies, by legislative
authority, are sometimes allowed the use of

1 i the publiv easement to serve the necessary
Under the statute of 28 Geo. 11L., laving .

demand of society. and without any addi-
tional compensation to the owner of the
soil.  Such companies thevefore. by the
public license accorded them, take no title
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in the land. They are simply allowed to
use it for the public convenience as a coun-
terbalancing consideration for their expen-
diture, giving opportunities to gather tolls
from its use. In using the street or road,
they place their pipes or rails in or upon
the ground, therve permanently to remain.
They oceupy land with appliances that be-
come vitluable for what they yield. These
appliances are fixed, permanent, used in
connection with the soil that supports
and sustains them. When considered as
the property of the irrespective companies,
they are not land, within the common law
rule. But, when considered as if owned
by the saue person who has title to the soil
they may properly enough be so cousidered.
Suppose the street, with theseappliancesinit,
bediscontinued, and they be abandoned,with-
out removal, and pass to the owner of the

s0il, who should then lease them, in grossor

singly. to tenants or persons desiving to
operate them,
estate, when considered with the property
as a whole? Would they not pass by adeed
of the land? Why, then, may they not
properly enough be assessed as veal estate,
and to the person in possession of them ?
Their value as chattels would be nominal.
Water pipes buried in the ground as chattels
would be of little or no value. It is the use
that givesthem value, and that use is strictly
of a fixture,—a permanent appliance. As
bearing upon this view, see Water Co. v.
Lynn, 147 Mass. 31, 16 N. E. Rep. 72; City
of Fall River v. Bristol, 125 Mass. 567; People
v. Cassity, 46 N. Y. 16.

In the last case cited, in considering the
validity of a tax upon a street railway as
land, under a statute very similar to ours,
Folger, J., says: “The statute means, for
its purpose, to make two general divisions
of property,—onc. all lands; another. all
personal estates,-- and then, to be more
definite, it declares that by ‘land’ is meant
the earth itself, and also all buildings and
all other arvticles erected upon or affixed to
the same. We do not think that, when
buildings or other articles are erected upon
or affixed to the earth, they ave not, in the
view of the statute, land, unless held and
owned in conncction with the ownership of
a fee in the soil. We are of the opinion that
the statute means such an interestin real
estate as will protect the erection or affixing
thereon, and the possession, of buildings an
fixtures, which will bring those buildings
and fixtures within the term ‘land,” and hold
them to assessment «s the kunds of whom-
soever has that interest in the real estate,
and owns and possesses the buildings and
fixtures.

Would they not be real |

" chanies’ liens in cases of that class.
The defendants ave right, then, in :

considering the track of the relators as land, -

and linble to assessment as such,™

In our opinion, water mains, pipes, etc.,

may be considered real estate, and taxable,
wheve they are located, to the person or
company owning them. The idea that they
may be considered appurtenances to the
place of supply and taxable there is un-
tenable. There is no principle upon which
it can rest. King v. Bath, supra, and King
v. Gaslight & Coke Co., 5 Barn. & (. 466.
See Manufacturing Co. v. Newton, 22

Pick. .
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22, The Jowa doctrine, that waterworks are
real estate, and taxable ag an entirety at the
place of supply. is not supported by author.
ity. Oskaloosa Water Co. v. Board of Equal.
ization (Iowa), 51 N. W. Rep. 18. Defendant
defaulted.

(NoTE BY CENTRAL Law JOURNAL).--Not
long ago (35 Cent. L. J. 261), this Journal,
called attention to the case of The Badger
Lumber Co. v. The Marion Water Supply
Electric Light and Power (o, decidc& hy
the Supreme Court of Kansas, which among
other things, decided that the poles, wires
and lamps of an electric light plant, begin-
ning at the power house and extending
throughout the city are appurtenances to
to the power house within the mechanic’s lien

law of Kansas. The court below had awarded .

the plaintiff a personal judgment against the
defendant for the amount claimed, but re-

fused to enforce a lien upon the real estate |
and appartenances of the defendant for the -

veason ‘“‘that no part of the material for
which plaintift claims o lien was on the real
estate of the defendant or attached thereto

in any manner except by the wires stretched -

from the poles of the defendant’s electric
light machinery situated on the said estate,

The Supreme Court reversed that ruling .
upon the ground that the poles and wires |

may be regarded as an appurtenant to the
power house. Viewed In the light of the

vincipal case, which seems to be supported
by ample authority, the Kansas court in the

above case though practically reachingu -

correct conclusion placed it upon the wrong

ground, for a mechanic’s lien upon the poles :

and wires would have been proper, not be-

:ause they were appurtenant to, but because .
they were real estate. This view is suggested -

by a recent editorial on the subject in the

New York Law Jowrnal wherein after call -
ing attention to the fact that at the time of *

the Kansas decision it expressed doubts as to
the soundness of the principle laid down,
says: ‘‘ None of the materiais furnished by

the plaintiff was actually placed upon the
defendant’s real estate, but the polesin ques-

tion were all used in the streets of the city.
While recognizing the equitable purpose of
the Supreme Court, it seemed to us that the
theory of appurtenance had been strained
beyond warrantable limits. Many of the

cases in the books velate to such appur .

tenance as drain pipes. No matter how far

from a building its drain pipe extends, such .

vipe is, nevertheless, originally a part of the

uilding, and necessary forits use and enjoy-

ment as a building ; and the courts have very
properly ruled liberally in enforcing me-
See, for
instance, Beatty v. Barker (141 Mass. 523).
But the poles and wires of electric light com-

K4

panies and the pipes of water companies, ©
and the tracks of cableroad companies while -
their physical connection with the power

house or pumping house is necessary for the
operation of the entire plant, ave still not
parts or adjuncts of the building itself, but
independent real estate interests, and inde-
pendent portions of such plang. * The recent
case of Inhabitants of Paris v. Norway
Water Co., in the Supreme Judicial Court-of
Maine. 27 Atl. Rep. 143, substantially sup-
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orts this view.” ‘Lhe Texas courts seem to
have fallen into the same error, holding poles
and wires in the street real estate because
appartenant thereto. See Hutchins v. Mas-
terson, 46 Tex. 534, and Keating Implement
& Machine Co. v. Marshall Electric Light &
Power Co., 71 Tex. 605.
TELEGRAM—See Contracts 4.

TowNsITE—See Mun. Corp. 2,

TRADE MARKS.

INFRINGEMENT
OWNER.

A trade-mark will not be protected
it the owner has knowingly misrepre-
sented the article to the public, and it
is immaterial that the adverse party
lails to allege such misrepresentations.
The fact that in one year, cight years
years before bringing suit, and forty
years after the business was establish-
ed, complainant issued a circular mis-
representing the character of the arti-
cle sold by him, will not prevent his
obtaining relief against infringement
of the trade-mark or trade-name borne
by such article. The fact that com-

DECEPTION  BY

plainant falsely stated on his packages :

that the trade-mark was register-
el November 11, 1843, will not de-

prive him of his right to protect from ,
infringement, when he in fact on that .

date filed the name of the arficle asa
book title under the copyright law,
and sinee the public could not have
been deceived by such statement,
there being no provision for register
ing trade-marks at that early date.

Innocent misrepresentations are not |

ground for refusing complainant relief.
The words ‘¢ Liver Medicine’ being
purely descriptive, cannot be appro-
priated as a trade-mark. The name
“Simmons ’ cannot be appropriated
as a trade-mark, when it has become
merely descriptive of medicine pre-

mons, and is used by many people in
in connection with such wmedicines.
Where it appears that defendant pat
on the market packages of medicine
labeled ** Dr. M. A. Simmons' Tiver
Medicine,” in packages so substanti-
ally similar to those in which com-
plainant’s “Simmons’ Liver Medicine,”
had been previously sold us to deceive
the publie, and that this was done
with the purpose of selling it in place
of complainant’s medicine, the latter

i Is entitled to an injunction to restrain

the use of such labels and packages by
defendunt. The fact that defendant
put his packages on the market a year
Lefore complainant filed his bill to
restrain such competition does not de-
prive complainant of his right to an
accounting.  C. L. Simmons Medicine
Co. v. Mansfield Drug Co.; Supreme Ct.
of Tennessee, 23 S. W. Rep. 165.
Trusrs—See Shares, Transfer of.

VENDITIONT EXPoNAs — See Judicial
Sale.

VErbicr—>See Jury Trial, 1.
WARRANTY—See Sale of Deals.

WATER COMPANY.

WATER SurpLy Acr, 1886, ss. 11, 23
— COMPENSATION — PAST AND FUTURE
Provirs — BARBADOES.

Where certain streams of water had
been abstracted from the appellant’s
property by a water company acting
under the Water Supply Act, 1856 :—

Held, that the compensation due to
the appellant included the vaiue of his
proprietary interest therein, and was
not limited to the amountof pecuniary
benetits obtained by past user thereof
in disregard of possible benefits in the
future. Trent - Stoughton v. Barbados
Water Supply Company, Limited. [1893]

pared under the formula of 2 Dr. Sim- | App. Cas., 502.
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SUPREME COURT OF JUDICATURE, (Irenaxp)

COURT OFF APPEAL.—27 Jr. Law Times Rep. 125.

MALLON v». G. 8.

& W. RY. CO.

July 19, 1893. — DoG BITE—CONTRIBUTORY NEGLIGENCE — REMOTENESS OF
DAMAGE — EVIDENCE OF ACTIONABLE NEGLIGENCE — SCIENTER.

The plaintiff passing along the platform
of the defendants’ railway station ceme
into contact with « chain that he had not
observed, and was immediately bitten by
a dog. The dog was attached by the chain
to « luggage barrow, which was being
drawn by « porter in the employment of |
the defendants. The plaintiff brought an
action agwingt the defendants for negli-
genece. The jury awarded £100 damages
to the plaintif. The Queen’s Bench Di-
vision (GIBSON J., diss.), having set aside
the verdict on the ground of there being
no evidence of actionable negligence fit to
be submitied to @ jury. Held (reversing
the Divisional Couwrt) that there was evi-
dence of actionable negligence jfit to be
submitied to a jury, and that the verdict
Sor the plaintify should stand :

Held, also thal no question of scienter
arose ; and that the damage was not
remote. The cour! considering the du-
mages excessive intimated that wnless the
plaintiff assented to the reduciion of the
damages from £100 {o .£30, there showld
be a new {rial.

The plaintiff arrived at Portarling-
ton station on 1st July, 1892, in the
evening, while there was full light. A
dog was delivered at the station while
the plaintiff was there. The dog was
booked from Athlone fo Kilkenny, and

' Kilkenny.

therefore it became necessary to pub it

in a train proceeding to Kildare, so as

to be there transferred to a train for .

Cochrane, a porter in the
employment of the defendant compa-
ny, who had a number of duties to dis-
charge, according to his own evidence,
was on this day engaged condueting a
barrow loaded with parcels,and at the
same time he had charge of the dog, a
terrier, on which there was a muzzle,
a chain being attached to the muzzle:

the porter fastened the chain between *

the leg of the barrow and the iron sup-
port going from the shaft to the leg,
the dog having thereby a range from
the barrow of about two feet. With
the barrow thus laden and the dog

thus attached the porter proceeded
along the platform, which platform was .

about 16 feet in width, the porter

drawing the barrow. The platform was

erowded with passengers. The plain-
tiff was going along the platform to

buy a ticket ; he was moving quickly, -

being in @ hurry ; he did not perceive
the dog or the chaip because of the

‘e

crowd obscuring the view, and he .

tripped oun the chain but did not fall.

There was no evidence to show whe-

ther the plaintiff trod on the dog, but

as soon as the plaintiff tripped he was -

bitten by the dog. It was not shown

that the dog was vicious.

At the trial
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the counsel for the defendant company
asked for a direction, stating that there
was no evidence of negligence to go to
the jury ; also that the dog’s biting
was not a reasonable and natural con-
sequence of the negligence, it there
was any.

B. Meredith, Q.C. (Phil. White with
kim), for the plaintift.

Atkinson, Q.C. (Mathew Bourke, Q.C.,
with him), for the defendants.

WALKER, C. — On the argument
before us it was first contended that
there was no evidence of negligence on
the part of the defendant company.
The duty of the defendants towards
the plaintiff, a lawful passenger, was
to keep the platform reasonably safe
for him, and not to expose him to risks
that he naturally could not anticipate.
[ cannot but think that the conveying
of 2 dog along a platform, with a chain
which became an ohstacle, two feet in
length, and in & manner that persons
approaching could see neither the
chain nor the dog, was some evidence
of negligence. The defendants cannot
find refuge in their having imposed on
the porter so many duties. No doubt,
if the plaintiff’s conduct amounted to
contributory negligence, directly cans-
ing the accident, the case should have
been withdrawn from the jury. The
use of the word * contributory ”’ often
causes difficulty. I cannot think that
the plaintiff caused the injury by not
seeing or expecting a dog on his path
abnormally chained to a barrow. It
has been said here that the damages
were too remote. It was stated that
there was no proof of knowledge that
the dog was likely to bite—that is so;
but I think the doctrine of scienter has
no application to this case. Once it is
shown that the defendant company by
iheir negligence caused the plaintiff to
trip over a chained dog, whether the
awimal be a dog, or a horse, or 2 Cow,

645

if the animal be put into a position in
which it may be made aggressive, the
defendant, whose conductso affects the
disposition of the animal, is liable
for the natural consequences of such
change of disposition. This is iliust-
rated in reference to one ol these
animals, a horse, in Lee v. Riley (18
C. B., N. S. 722). In this case I think
the bite was not unreasonably the con-
sequence of the act of negligence of the
defendant company. The question of
the damages has already been dealt
with. It is only because we differ from
the majority of the Judges in the court
below that we have thought it neces-
sary to state the reasons that have led
us to a different conclusion ; and that
is, that there shall be i new trial if the
plaintiff does not consent to take the
verdict with the damages reduced to
£50.

FrrzGissoN, L.J.—The first question
is whether thereis evidence to support
the finding of the jury that the
defendants are guilty of negligence,
and the second, and only other
question, is, whether the fact of the
biting is too remote a consequence of
the waj in which the dog was being
led to involve the defendants in any
liability. These questions must be
kept quite distinct. I can see no ne-
cessary evidence of negligence in the
hurry of the plaintiff going for his
ticket, nor any demonstrable negli-
gence on his part because he fell over
the chain. Thenegligence point being
out of it, there is remaining the ques-
tion of remoteness. There is no distine-
tion between tripping overa chain with
which the dog was being towed and
tripping over the animal itself. It is
conceivable that the dog could, in a
caunine sort of way, plead son assaul!
demesne. The scienter does not apply
to a case such as this, where a quiet
dog, being irritated, snaps at and bites
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the person taken to be the instrument
of the irritation; no foresight on the
pavt of the plaintifl’ would have pre-
vented the biting. The verdiet cannot
be entered for the defendants, but we
will give them a new trial, for which
also they ask in thealternative, on the
ground of excessive damages, unless
the plaintiff consenfs to our reduc-
ing the amount from the £100 to
£50.

BARRY, L.J. —This case has been
tried and argued largely upon one
question, and one only: whether there
was evidence of negligencein the man-
ner in which this interesting dog was
towed, as FitzGibbon, L.J., has felicit-
ously described it. I cannot agree
with O’Brien, J., that it was quite as
safe to carry the dog in that way as
holding him directly by the chain. In
the latter method obviously the porter
would have more coutrol over the acts
of the animal, whereas he had no con-
trol over the dog by the mode of con-

ducting him resorted to in the present

instance. The porter had nof the dog
in view, nor could the dog see the
porter. Ithas been contended for here
that the plaintiff ought to have pro-
duced evidence of the unsafety of sueh
a mode of leading a dog across a
crowded station. When the case was
at trial the absence of expert evidence
on that subject was not pointed out.
But it is most unreasonable to raise
any such objection, as if the men on
the jury could not be as good judges of
that as anyhody else. Another objec-
tion taken by O’Brien, J., was that this

1

{
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was nol direetly owing to the neghi.
genee of the defendants, bub to a com.
bination of ¢ircumstances. That, how.
ever, is all subject to the question, was *
there negligence on the part of the
company 2 O’Brien, J., asks is the
company bound to have a speecial staff
of porters for the purpose of taking -
dogs across the station? No such pro.
position has been put forward here,
The only allusion to the insufficiency
of the staff has been on the part of the
defendant’s own -witnesses—this poor
man, the porter, in order to exonerate
himself, has enumerated lLis various
functions. If a company maintain a
staft that happens on some occasions fo
be insufficient, they must do so at their
own risk. The judgment delivered by
Andrews, J.. shows that he hesitated
greatly. Ithinkitissufliciently proved
that in this case there was a question
to go to the jury, for while Holmes, J..
and O’'Brien, J., thought that it wasa
good way to carry a dog across the sta-
tion, Gibson, J., was of opinion, as we
three here are, that it was a bad method.
There is no question of scicnter here,
for that only arises where the biting is.
of & voluntary character, and unprov-
oked. A clearer case forasking a jury
their opinion rarely has come into a .
Court. <here is no principle involved ©
in the case. We say to the defendants
take a verdict against you for :£30, or
a new trial.

Solicitor for the plaintiff: J. J. .
O Hara.

Solicitor for the company : C. Bar-.
rington.

N



B MepviN L. GREENFIELD, Respond-
b, v. GEORGE W. GILMAN et al., as
Wicecutors, etc., Appellants.

# New York Court of Appeal, Nov. 28,
303, 140 N. Y. 168.

W While contracts belween vendor and
Wonidece in restraint of trade will be upheld,
Ricy are nct to be treated with special
Milulgence. They are intended to secure
W the purchaser of the good will of @
Rale or Dusiness ¢ guaranty against
Wonpetition by the vendor. When this
- .bject is accomplished, in the absence of
Wy further precise and clear stipulation,
B 0ill not be presumed that more was
Wilended.

B ., defendant’s testator, and plaintif,
o0 were practicing physicians and
irgeons, in 1884 eniered inio a co-
Wrinership agreement for the practice of
Wir profession for one year, at the
Woiration of which G. agreed to execute
b plaintiff an agreement and guaraniee
Wit he would not thereafter practice
“Wedicine or surgery in the village of D.,
v place of business, or within five
Bkiles thereof. At the expiration of the
e G. executed the agreement called
B, by which he covenanted not to practice
@il professions within either of two
- s in which said village is situated.
Wlic contract provided that “to practice
’ welicine and surgery, as above mentioned
Rl be construed to mean to prescribe
MW, to compound medicine for, advise
i iisit any person sick or disabled.” G-
Miceafier became a member of a firm
Wich engaged in the business of selling
BWrigs, books, etc., in another village in
S of said towns, two miles distant from
M, and he continued in that business
Wil 1889. In an action to recover @

2.
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CONTRACTS IN RESTRAINT OF TRADE.

sum fived in said contract as liquidated
damages for its violation, it appeared
that defendant purchased drugs ot the
store of the jirm, and made no objection
to the conducting of the business by G.
The only acts proved cluimed to be viole-
tive of the agreemznt werethat G. on one
occasion attended as counsel with other
physicians upon @ person in extremis,
Sfor which he made no charge, but received
and accepted « small fee. In eight other
cases he furnished persons calling at his
store medicines kept in stock suitable for
their respective ailments. Nocharge was
made for wmedical advice, only the
medicines being paid for. Held,that a
violation of the contract was not establish-
ed ; that it prohibited the practice of the
profession by G., nst the doing of isolated
acts such as were proven ; that the
definition of what should constitute such
practice did not enlarge the meaning of
that term, but was designed simply as e
a specification of the acts which, if
systematically, habitually or frequently
done, would be a breach of the agreement.

MAYNARD, J.—The plaintifi has re-
covered in this action for an alleged
breach of a covenant with defendants’
testator not to practice medicine or
surgery within a preseribed territory
for a period of five years. For con-
venient description the defendants’
testator will be referred to as the de-
fendant. The contracting parfies were
physicians and surgeons at Durham-
ville, Oneida county. The defendant
had been practicing medicine at that
place for ten or twelve years, and the
plaintiff bad bub recently moved there,
when, on April 11th, 1884, they enter-
ed into an agreement by the terms of

3. L. D. & R. 0.
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which they were to practice medicine
and surgery as co-partners for the
term of one year, at the expiration of
which the co»"ract provided that the
defendant would execute to the plain-
6iff a valid written agreement and
guarantee that thereafter he would
not practice medicine or surgery in
Durhamville, or within a radius of five
miles thereof, or if he did he would
forfeit and pay to the plaintiff & sum
double the consideration named in the
agreement with an amount double the
fees usually charged in such cases.
The special consideration of the agree-
ment so to be execubed was the sum of
$500 then paid by the plaintiff ; and it
was stipulated that in case of failure
to execute such agreement the defend-
ant should forfeit and pay to the
plaintiff the sum of $1,500 as liquidated
damages agreed on by the parties. At
the expiration of the year the further
agreement was made by the defendant
in which he covenanted that he would
not practice medicine and surgery for
five years either in the town of Verona,
Oneida county, or the town of Lenox,
Madison ecounty, in which towns the
village of Durhamville is situated.
The agreement then contained the fol-
lowing provision : ‘¢ Second. It is
mutually agreed by and between the
parties hereto that to practice medicine
and surgery as above mentioned shall
be construed to mean to prescribe for,
to compound medicine for, advise or
visit any person sick or disabled, or to
perform any act or service which the
laws of the state of New York at pre-
sent require to be done by a person
legally qualified to practice medicine
and surgery.”’

The agreement further provided that
owing to the impossibility of obtaining
sufficient evidence on which to base
the measure of damages for a violation
of it, the defendant should forteib and

Monthly Loaw Digest and Reporter.

aaterials, in which he was engagd

pay to the plaintiff the sum of $1,00:f
which was not to be regarded as ;
penalty for such violation, but as k.
measure of liquidated d:unages mgleed
on by the parties.

After the execution of this agrec$
ment the defendant remained at Durf
hamville for nearly a year, but did ne§ .
practice his profession, and no claing
is made for any breach of the agre:
ment during that time. He then ref
moved to the village of Oneida in tif
town of Lenox and two miles distan§
from Durhamville, and entered intf§
partnership there with another in tiff
business of selling drugs, hooks, st

tionery, law blanks, wall y.aper, pig@tl

tures and picture frames and artisty

until 1899, when he retired from thf§
business, and died in July of that yeag

Durige

to the plaini
The frontr:
April, 15fess v

his estate a debtor
in the sum of $1,500.
of these occurred in

other physicians upon a personf®
extremis for which he mad e no chaf§
but was paid and accepted a small i
This was the ounly professional vif}
proven. In all the other cases
persons preseribed for came to



b drug store and were furnished with
1€ medicines suitable for heir respective
& ailments. Some of these medicines
were what are known as patented

B and for sale at all draug stores. No
E charge was made fTor medical advice ;
® only the medicines were paid for ; and
R the aggregate of all was less than $10.
B [ is not contended by the plaintiff
g that this proof*is sufficient to establish
dihe fact that the defendant was
jengaged in the practice of medicine
jand surgery within the prohibited
Bperiod or radius according to either
fthe popular or legal signification of
these terms, but it is insisted that the
‘pnties have by their agreement,
deﬁned what shall cousblbute such

fiin liable for the full amount of
] recoverable for a breach
Undoubtedly the

the courts could not refuse
but before such a

gion of its provisions, in the light of
fhe circumstances under which it was
fhade and of the evident intent and
Fbject of its executbion, that no other
mference is justly permissible, While
fie lnw, to a certain extent, tolerates
ntracts in resfraint of trade or busi-
fess when made between vendor and
furchaser and will uphold them, they
Bre not treated with special indulgence.

fuchaser of the good will of a trade
[ business a guaranty against the
@npetition of the former proprietor.
hen this object is accomplished it

Monthly Law Digest and Reporter.
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§ remedies and such as are kept in stoek |
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will not be presumed that more was
intended. Construing this agreementin
accordance with its obvious purpose, we
think the definition in paragraph twoof
bhe acts, which shall be construed to
constitute the practice of medicine
and surgery did not enlarge or restrict
the meaning of that term, but was
regarded by the parties as a specifica-

tion of the things which, if systemati-

cally, or habitually, or frequently

done, would be a breach of the agree-

ment. If the plaintiff’s contention

prevails it would follow that the visita-

tion of a single patient and as an act
of charity would render the defendant
liable for the full penalty of the com-

tract. Iiven the filling of a physician’s
prescription would be a breach, if this
literal and technical construction is to
be adopted, for it would be a com-

pounding of medicine for a sick perons

and thus within the deseription of the

prohibited acts. It was evidently the
purpose of the second paragraph of
the agreement to explain and illustiate

the meaning of the gensric terms

employed in fhe first paragragh and
not tosubvert or destroy their ordinary

signification. Iffect should be given

to both paragraphs, otherwise the first

was superfluous. A covenant not to

do any act described in the second

would have been sufticient.

The agreement should also be read
in the light of the previous one by
which the defendant had jhound him-
self to execute it, and which specifically
described the terms of the obligation
he was to assume and which supplied
the consideration for it. That required
a guaranty not to practice medicine
and surgery and nothing more. “There
was no hint or suggestion of a con-
venant which would render the de-
fendant liable for an isolated aet which
would not in law be deemed to con-
stitute the practice of medicine. Unless
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the language employed in the later
agreement imports an irreconcilable

variance it will be presumed that the
executed covenant was not intended to -

have a different meaning or a wider
scope from that required by the terms
of the agreement which cor pelled its
execution.

It was not necessary to wait until

the expiration of the five years named !

in the contract before asserting a claim
to the liquidated damages. If the res-
pondent’s position is tenable the mak-

ing of a single professional visit, or the |

giving of medical advice in a single case
constituted a breach of the entire co-
venant, and rendered the defendant
liable for the full sum stipulated. No
more could be recovered if the defend-
ant made daily calls upon the sick,
and administered professional treat-
ment to all who applied for relief.
Neither reason nor justice favors such
a view of the rights of the parties
under this contraet.

Monthly Law Digest and Reporter,

The defendant was not restrained by
his covenant from engaging in the
business of a druggist. At the present
day the occupation of a pharmacist
and that of a physician are essentially
distinet. An agreement not to engage
in the one does not preclude the party
from engaging in the other, so long as
the one is not used as a cover for the
operations of the other. There is no
sufficient evidence in the record to
support the conclusion thab the defen.
dant made use of his business as a
druggist for the frandulent purpose of
escaping liability for a violation of his
covenant. The Dbusiness was con-
ducted in the usual manner, and the
plaintiff suffered no damage on that .
account.

The judgment must be reversed and »
a new trial granted, with costs to abide
the event. All concur. Judgment
reversed.

HIGH COURT OF JUSTICE.

CHANCERY DIVISION.

SMITH ». HANCOCK — November 22, 23.

RESTRAINT OF TRADE—AGREEMENT
NoT T0 * CARRY ON OR BE IN ANY-
WISE INTERESTED IN 7 BUSINESS—
BREACH OF AGREEMENT — BUSINESS

CARRIED ON BY WIFE OF DEFENDANT |

TRADING SEPARATELY.

In 1886 the defendant, who had been
carrying on the business of a grocer at
K. under his name of T. P. H., sold
the business to the plaintiff, and
entered into an agreement not to
¢ carry on or be in anywise interested

in ?? any similar business. In 1893 the
wife of the defendant, desiring (against
his wishes) to start @ nephew of hers
: in business, opened a grocer’s shop at
XK., in which business was carried ov
under the style of ¢ Mrs. T. P. "
The business was managed Dby the
nephew, and the wife took some small
; part in carrying it on; but the
defendant took no part. The money
necessary for carrying on the business
, was found by the wife out of her
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separate estate, and no money what- | Kexewron, J., held that there had
ever was contributed by the defendant, | been no breach of the agreement, and
nor did he share in the profits. I~Ie‘ that the action must therefore fail.
however assisted his wite in obtaining g His Lordship said that an agreement
the lease in her name, and, as she was | by the vendor of a business not to
disabled by rbheumatism from writing, | *‘ carry on or be in anywise interested
he wrote for her a circular inviting | in’! a business of a similar character

““ old friends ' to come to the shop.
He also handed copies of the circular |
to some few persons, including a tenaut |

was not broken if the vendor had an
interest of 4 merely domestic or senti-
mental character in such a business,

of his own; introduced the nephe\\'ij,
to some provision merchants, and |
attended at the bank when his wife
opened the business banking account
in her own name. The plaintiff brought
this action for an injunction and
damages for breach of the agreement.

Warmington Q. C., and Tyssen, for
the plaintift.

Renshaw Q. C., and Brinton, for the
defendant.

ag, for example, where it was carried
on by his wife with her separate estate
trading separately from him. To con-
stitute a breach of such an agreement
the vendor must have an interest, not
necessarily in the profits of the busi-
ness, but sueh as touched him directly,
and gave him some right to interfere
; bherein, or some means of gaining an
advantage therefrom. 1893, Weekly
Notes 182.

SUPERIOR

COURT.

CoRrAM :(—Hox. Mr. JusticE GILL.

Montreal, Noveraber 29th, 1893.
MADAME CORINNE LABEE & VIR.,
PEIITIONER FOR ('ERTIORARI ;

V.
FERDINAND FICHATUD,
RESPONDENT.
&
LA VILLE DE St-HENRI,

JMISE EN CAUSE.

This is a certioreri issued against a
judgment rendered against the present
petitioner in favor of defendant by the
Commissioners’ Court for small cases
of St. Henri, condemning petitioner to

| pay $25 imposed by a local by-law on
j any person carrying on the trade of a
peddler in St. Henri. The petitioner
contends that theComumissioners’ Court
had wno jurisdiction, becauwse by the
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Code of Procedure it is limited to per-
sonal action of $25 or less based on a
contract or & quasi contract, and that
Art. 951 of the Municipal Code extend-
ing that jurisdiction to actions for
municipal taxes and fines does not
apply in this case us the said Muni-
cipal Code is not in force in St. Henri,
a town having a private charter, and

governed when its charter is silent by i
" My, Justice Rainville in Meunier and

the Towns and Villages General Clau-
ses’ act and not by the Munieipal Code.
Neither the General Clanges’ act nor

the charter having an enactment sim-
ilar to the Mumnicipal Code’s amend-

ment relating to the jurisdiction of the -

Jommissioners’ court, it follows that

i
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in St. Henri the only jurisdiction that
court has is the one determined by the
Code of Procedure and limited to
obligations created by a contract or a
quasi-contract and not to those arising
from the law as in the present case.

The court adopting the views of the

petitioner on the above grounds main-
tained the writ of certiorari. A pre-
cedent in the same sense by the late

Hardy v. Burel (September, 1893) was
cited.
RAINVILLE, ARCHAMBAULT
& GErvVaIs, for Petitioners.
MADORE & LAROCHELLE,
for the Defendant & mise-en-cause,

ACCIDENT INSURANCE—NOTICE OF DEATH.

MARY L. TRIPPE As ADMINISTRATRIX, ETC., RESPoNbENT, v. THE PRO-

VIDENT FUND SOCIETY,

An aceident insurance certificate issued
by defendant to 1., plaintif)”s inlestale,
contained a condition lo the effect that
notice of an accident for which « elaim
15 10 be made must be given in writing
within ten days from ils occurrance
acith full particulars of the accident
and injury,” and that faillure to give
such notice would invalidate «ll cleims
under the certificaie. In an action upon
the certificate @ appeared 1. was killed
by the jall of « building in which was his
place of business ; his bodywas not_found
until three days after the accident, and
up {0 that time 1 was nol known that he
was dead.

The required noticewas served :

more than {en days afier the aceident,

but within ten days after discovery of the
body."

Held, thai there was « sufiicient com-
pliance with the condiiion ; that the intent
of the contract was that notice showld be

99

APPELLANT.—140 N. I.. 23.

given when and after the manner of
death became known to the party required -
to act, and so that the time began o run
from the date of the discovery of ihe body.

Lhe mnotice served was retained by
defendant without objection ; forty daus -
thereafler, wpon writien applicadion. .
defendant Jurnished the necessary blunks
for proofs of loss, which proofs were
made and forwarded to defendani and
were refeined by it withoul objection :
more than fice months thereafier defen-
dant called for forther informaiion. '

Held, that conceding the noliee s
not served in lime, the condition was
waived.

O’Briey, J. The defendant is an
accident insurance company, upon the
co-operative or assessment plan, and
on the 13th day of March, 1891, issued
its poliey or certificate to FrederickW.
Trippe, the plaintif’s intestate, where
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by it agreed upon the considerations
referred to in the instrument to pay to
him certain snms specified as a weekly
indemnity on accountof disability from
accidents within the terms of the con-
tract, and also the swun of $3,000 in case
of death “ through exter n.n.), violent
and accidental means.”’
business of the insured was in a build-
ing near Park place, in the city of New
York, which, on the 22nd of Aungust,
1891, fell, crushing to death in the

The place of

}

"of a loss.
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covery of the body. but not within ten
days from the day of the accident,
when,” as the defendant insists, the
death must have occurred. The condi-
tion upon which the defense is based
was to operate upon the contract of
insurance only subsequent to the fach
It must, therefore, receive

i a liberal and reasonable construction

1

ruing several of the occupants, and !

among them the insured.
tion of this building, and the con-
sequent loss of life, is known in the

The destruc- |

{

¢ and igjury.”?

'

events of that year as the ** Park place

disaster.”
defendant upon the ground that cer-

The claim is resisted by the -
; occurred.

tain conditions expressed in the cer-:
- serted for some reasonable and prac-

tificate, which were warranties or con-
ditions precedent to liability, have
not been complied with. The most
important cquestion and that most
strenuously insisted upon by the de-
fendant arises upon the following con-
dition :

“Notice of any aceidental injury for
which claim is to be made under this
certifieate, shall be given in writing,
addressed to the president of the
society at New York, stating the {ull
name, occupation and address of the
injured member, with fall particulars
of the accident and injury, and fajlure
to give such written notice within ten
days from the date of either injury or
death, shall invalidate
ciaims under this certificate.”

There is nothing in thecase to create !
ay doubtb as to the fact that the insur-
vd was killed on the day of theaccident,

it the fact was not known until the !

%th, when the body was found among
the ruins and idendified. Notice of !

i in favor of the beneficiaries under the

contract. (MeNally v. Pheenix Ins.
Co.,, 137 N. Y. 3%9.) The provision
requires not only notice of the death,
but ¢ full particulars of the accident
It is quite conceivable
that in many cases of death by accident
the fact cannot be and is not known
until days and even weeks after it has
Such conditions in a policy
of insurance must be considered as in-

tical purpose, and not with a view of

“ defeating a recovery in case of loss by

requiring the parties interested to do

- something manifestly impossible. The

; object of the notice
: the

i

i

! stances while

any and all

i
|
l
i
!
f
1
)
1
!
l

was to enable
defendant, within a reasonable
time after the death or injury, to
inquire into all the facts and ecircum-
they were fresh in the
memory of witnesses, in order to de-
termine whether it was liable or not
upon its contract. The full particulars
of the death which the condition re-
quires cannot ordinarily be furnished
until the fact of death and the manner
in which it occurred are ascertained.
In this case all that was known prior
to the 25th of August, when the body
was found, was the fact that the de-
ceased had his place of business in the

i building and that it had been des-

troyed. But it did not follow from
these facts that the insured was dead,
as he might have been absent from Lhe

the death was given to the defendant ! building at the tiwme or in some way

m the 2nd day of September, which |
was within the ten days from the dis- | amil a notice served upon the defend-

escaped from theresult of the accident,
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ant prior to the time when the body
was found and the fact of death ascer-
tained, would not be within the object
or terms of the condition. ‘The parties
having contracted that the notice of
death should be accompanied by full
particulars of the manner in which it
occurred and tue attendant circum-
stances, they evidently intended that
it should be given only when the fact
and manner of death beecame known to
the parties who were required to act.
The fair and reasonable construction

of this condition, therefore, is that the :

ten days within which the notice is to |
be given did not begin to run irom the ;
; jection.

date of the accident or the disappear-
ance of the insured, but from the time

i

when the body was found, and the:

important fact of death, with the cir-
cumstances and particulars under
which it oceurred, ascertained. This

construction secures to the defendant ‘

every benefit and advantage that was
intended by this provision of the policy,
and it cannot, therefore, complain if
the very harsh and technical meaning
which it now seeks to put upon a con-
dition subsequent is rejected. The
plaintiff was the widow of the deceased

and the beneficiary named in the cer- |

tificate.

terested in the enforcement of the .

contract, and who could give the
notice, and she could not give it, with-
in the meaning of the condition, until
she had knowledge of the facts which
she was bound to communicate. To

hold that the plaintiff was bound to give |

notice of the death of her husband,
with full particulars, before she had
any knowledge of the faels, would be
to require her, by a technical and
literal construetion, to doanimpossible
thing, which was not within the inten-
tion of the parties when the contract
was made.  (Insurance Companies v.
Boykin, 12 Wall. 433.)

She was the only party in-

|
3
)
i

|

i
|
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But even if the defendant’s con-
struction of this condition was correct,
we think by its acts the objection has
been waived and cannot now be urged
as a defense. The notice served on
the 2d of September was retained
without objection, and another served
on the 15th of October, after the plain.
tiff had been appointed administratrix.
On the 12th day of October upon
written application to the defendant
it furnished the necessary blanks for
proofs of loss. These proofs were made
and forwarded to the defendant in
compliance with the terms of the con-
tract, and were retained without ob-
On the 19th of March follow- -
ing, the defendant called for further
information, which was given. It is
well settled that such defenses are
waived when the company, with
knowledge of all the facts, requires
the assured by virtue of the contract
to do some act, or incur some expense
or trouble inconsistent with the claim,
that the contract had become inoper
ative in counsequence of a breach of
some of the conditions. (deNally v
Phaenix Ins. Co., supre ; Roby v. Am.
Cent. Ins. Co.. 120 N. Y. 510 ; Pitus .
Glens TFalls Ins. Co., 81 id. 410, 419
Benninghofl v. Ag. Ins. Co.. 93id. 495:
Goodwin v. Mass. Mut. Life Ins. Co.
73 id. £80; Brink v. Manover TFire
Ins. Co., S0 id. 108; Jones v. Howard
Ins. Co., 117 id. 103; Armstrong v.
Ag. Ins. Co., 180 id. 760 ; Travelers’
Ins. Co. v. Edwards, 122 U. 8. 457.)

The acts of the defendant in receiv
ing and retaining these papers without
objection, and calling [for others, are
consistent ounly with the theory that
the contract was still considered it
foree, and as the plaintiff acted accord:
ingly in performance of its conditions.
subsequent to the loss, the defendant
ought not to be permitted now to
change its position and assert that
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after ten days from the accident the
obligations of the policy virtually
ceased by reason of failure within that
time to serve notice of death.

The deceased stated in his applica-
tion, which is part of the policy, and
a warranty that his business was that ;
of a ¢ wholesale drug merchant.”” 1t
is now urged that the contrach is
avoided for the reason that this state-
ment or representation was untrue.
This point is based apon evidence
tending to show that some of the
articles that the deceased kept in his-
store and dealt in were of such a
character as to deprive him of the’
right to be classified for accidental
insurance as a wholesale druggist. '
Without further reference to the
merits of this objection it is sufficient
to say that it is not available to the !
defendant in this court for the reason |
that the testimony introduced did not
conclusively establish auy breach of
warranty in this respect. At best the

i
I

|
1
{
|
|

i

|

[ jury.
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question was one of fact an  the dispo-
sibion made of it by the learied trial
Jjudge was sufficiently favorable to the
defendant when he submitted it to the
No exeeption was taken by the

» defendant to this conrse or to the

instructions given by the court to the

* jury upon the submission of the ques-

tion, and obviously none could have
been. 1In fact the only question sub-

" mitted to the jury was whether this

statement was true. The only objec-
tion that the defendant made to this
disposition of the case was to request
a submission also of the question as to
the date of the death of the insured,
which reguest was properly refused as
the sufficiency of the notice of death
served presented a question of law,

The other exceptions in the record
have Dbeen examined, and as they
disclose no error prejudicial to the
defendant the judgment should be
affirmed. All concur. Judgment
affirmed.

SUPREME COURT OF NEW YORK.

(72 HU

N 477).

OCTOBER TERDM 1893.
MARY MENNEILEY, PrLarxtIirr, v. THE EMPLOYERS’ LIABILITY

ASSURANCE CORPOJIATION (Liviz

ACCIDENT T

BEXCEPTION FROM THE POLICY OF
DEATH OR DISABLEMENT ‘° ARISING
FROM ANYTHING ACCIDENTALLY IN-
HALED ' — ILLUMINATING GAs.

i
!

1}

A policy of insurance *‘ against per-
sonal injuries caused by accident within
the meaning of this policy,” contained
the following, among other ** agreements

and conditions? upon which it was
3

against death or disablement arising

’

nnY

ED), DEFENDANT.
NSURANCE.

Srom anything accidenially taken, admin-
istered or inhaled, contact of poisonous

| substances, inhaling gus or any surgical
! operaiion,’ etc.

The insured died from
accidentially mhaling uminating gas
which accidentally escaped into the
raom where e was sleeping in a hotel.

Hela, that the cause of death came
within the cxeeption of ¢ anything acci-
dentally inhaled,”’ and consequently was
laken out of the provision of the policy so
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that no recovery could be had therefor
under the policy.

Dwreur, P.J.:—The action was on
a poliey or contract of insurance pay-
able to the plaintifl, which insured her
husband, Samuel D. W. Menneiley,
‘ against personal injuries caused by
accident; within the meaning of this
policy.” The insured died from acei-
dentally inhaling illuminating gas
which accidentally escaped into the
room where he was sleeping in a hotel.
The only question in the case is
whether that accident was ‘¢ within
the meaning of this policy.”

The policy contained the following,
among other ¢‘ agreements and condi-
tions?’ upon which it was issued:
¢ Phis policy does not insure * #* %
against death or disablement arising
from anything accidentally taken, ad-
ministered or inhaled, contact of
poisonous substances, inhaling gas or
any surgical operation,’” ete.

It has been beld by the court of last
resort in this State that, by the words
“iphaling gas? in o similiar excep-
tion contained in the contract of
another insurer against accidents,
“ the company can only be understood
to mean a voluntary or intelligent act
by the insured and not an involuntary
and unconscious act.” (Paul v. The
Travelers’ Ins. Co., 112 N. Y, 472).
So that if the exception of death or
disablement by ‘ inhaling gas?”’ was
the one relied upon by the de‘endant
liere, the authority cited would be
conclusive againstits contention. But

Monthly Law Digest and Reporter.

such is not the case. The exeception
here relied upon, which wasnot in the
poliey in the case of Paul, expressly
describes an act not voluntary and
intelligent, but, on the contrary, acci-
dental. The death or disablement
excepted is one ‘‘arising from any-
thing accidentally inhaled.’”” And here
was the death of the insured arising
from illuminating gas aceidentally
inhaled.

It seems difficult to elaborate or pro-
long an argument upon this statement.
Here is no room for interpretation ;
the words employed interpret them-
selves, and unquestionably apply to
the facts presented by the stipulation
of the parties. The exception here
religd upon, if expressly framed to
avoid the construction put upon that
in the case of Paul (swpra), could not
more successfully have accomplished
the purpose. It would be a contradic-
tion in terms to apply the words
‘““acecidentally inhaled ”? to the volun-
tary and intelligent act of inhaling an
an@sthetic in aid of & surgical opera-
tion, which the courbtsay wasapparent
1y the reference in that case.

The facts in this case bring it, un-
avoidably, within the exception, and,
consequently, take it out of the provi-
sion of the policy in suit.

The motion for judgment upon the
verdict must be denied, with costs,
and, upon the facts agreed upon judg:
ment ordered for the defendant dis
missing the complaint. All concurred.
So ordered.
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2. Railrond Crossing .ocvvvviiieevecrarraneenns 282
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INDUSTRIAL SOCIETY.
Application of Profits — Subscription to
Strike IFund ~— Industrial and Provident So-
cietics ACtISTB(ENG.)cereeeeiiiinenannencanins 348
INFANCY,
Covenant to Pay Premiums in Apprentice-
ship — Necessaries — Education — Bond .... %

(Sce also Attorney & Cliends i.)

Foreign Corporation........eeeeviviiiiiian.. 23
INJUNCTION. :
1. Contracts — Restraint of Trade............ ]
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A. . pliance with — Special
25. Cyclists.......... 544 Damages--Lossof Custom
(See also Coniracts (Consideration) 23~—Sale 25.) —30 V., cc. 22 & 23 (Man.). 23
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Word “Intimacy”—Publication
Concerning Postal Ofticial...... {88
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Partiality . 488
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2 7 ceeeeees 442, 294 224
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Justification of others . ceees 441

36, Allegations of Malice ...... . ceees 442
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G2,

LICED
LIE N.
Appurtenances, what are—Elect. Light Poles 41
{Secc also Bailment 2—Banks 30.)

LIFL INSURANCE—Sce Insurance, Life.
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2, When Action ** Commenced ... ....oovee 4 473
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Wife—Statement by Physician 156
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& Body of Workmen........... 224
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Klector Lo another
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LOAN — 1o PLAYER AT CARDsS — Sce Gambling
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LOCATION TICKE1TS-
LOTTERIES.
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2, ** Missing Word ™ Compctxt;lon—Rctum of
Contribution—Wager................ e
MAGISTRATE — Scee Malicious Prosecution 1. —
Intox. Liquors.

See Crown Lands 3.

442

. MALICE--Sce Damages 18.—Libel and Slander 13.

15%. 30. 31. 32. 33. 39.— Government Em-
ployce—Mun. Corp. 63.
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(See wlso False Arresl—Ividence 16).
MANDAMUS.
1 Count; Commissioners... ... s reeaa .08
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4
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2. Action for Wages ...ooovieiiiinnnniinnn., 550
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— Destruction of House ......... SRRy 490 I
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. Liability of Master for Acls of Servant —

‘Third Person — Ratifi-

cation — Delivery of
Coal........... 24

Torts of Servt. — Scopc

of Authority — Ticket
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ceel 382

Servant lent Lo another
Firtn..oooovas e 443

Contributery — Attending

to Switeh Lamps..... .. een 2
Common Fault — Contribu-
tory Negligence ...o........ 403
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Defective Appliances —Sta-
tionary Drilling Engine.... 296
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Low Overhead
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under Twelve. 319
Elevator Acci-
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—- Breaking —
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Drowned ..... 297
Derailment _of
Train.. «...... U
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Knowledge of Employer of
Danger of Employee ~
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56, — Conductor
& Brakeman. 403
at. Foreman..... 582
58. When the Relation Ixists.. ... 492 |

5. Workmen's Compensation for Injuries Act,
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60. Machinery — Defect in the '
Arrangement ... ....oiveiinanan 297
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MONEYS ENTRUSTED FOR INVESTMENT.
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MUNICIPAL CORPORATION.
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of — Onlario .. ...... PO 587
(See also Slreet Railway )
15. Contracts—Ulra Vires.... .... ... .43
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. 230
. 230
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Grade — Contributory Negli-
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Possession — Evidence. 231
Delay in Grading — Ac-
tion against City for ... 231
Statutory Powers—Con-
trolover Streets—Alter-
ation of Grade — Negli-

gence — Contributory.. 231

Opening — Default of
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