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1. FROM COURT 0F. REVIEW-RIGIET
0F.

JohansOn. 0.J.: Ina this case, in whicli
we last wveek con firrnedj the judgineint

*of the Superior Court at St. Johins con-
demning the defendant to pay $500
damages anid costs, ainjotiOn was mnade
by the defendant for leaive to appeal
to IFeràMajesty in lier Privy Concil
under the ainument by the 37tli V.,
o. 5 to art. 494, C. P. By those provi-
sions au appeal wvas, given to Ie
llajesty iii fier Privy Couacil direct
froin tliis court, iii cases where the ap-
Speai to the Quieeiu's Beachi froni this
Court wvas taken away, and where it

;woud lie froin, the Quieen'*s Bencli if
~the judginent had beeui given by that
court. The defendant seemed to rely
1lpon the anendmnent of 1891 to the
ýSupremne Court Act whizhli as nothing
lodo wit.hthe present case. The Privy
.ounnoil ln the case of Allan v. Pratt

.(Beauchamrp's Jur. P. C., p. 76) 1aid
-down the raie clearly that the proper
.-5asure of value for deterînining the
~lght of appeal is the -a.mount received
-k the plaintiff in the action. aind
'gainst -whicli the appeal could be,
ýbrongtt: and that case adopted the
-Meil in Mearlane v. Leclaire, that had

been laid dowu stili more elearly by
Lord Chelnmsford, that the judginent
13 to be booked at as it affects the
int;erests of fliec party prejudiced by it
and who seeks to reliev'e hirnself of it
by etpleal. Sucli cases are liniited to
the muilîui aniount of £500 sterling
by 'wt. 1178 C. P.tThe defendant's motion is therefore
rejected. Mfarchand v. 3follemr, Court
el lleview, Montreal, Nov. il, 1893.

Iro STIPREME COURT

2JU.RISDICTION.

IIeld, that ajudgînent lu an action
to vacate the sheriff's sale of an imi-
nimoveable is appealable to the Supreme
Court under Sec. 99 (b). Dufresue v.
Dixon, (16 Cam. S. C. I. 591) followed
Lefetintiti v. lTcrowzeau, Supreme Ct.
of Canada, ,24 June 1893.

3. JURISDICTIoN-AiMOUNT IN CON-
TIiovEE iSY-1R. S. C. c. 135-54 & 55V.,
C. 25-COSTS-QUEBEC.

C. brouglit au, action against B,
elaixuing th«at, a certain building con-
tract should bc rescinded ; $1,000
daniiiagres; amd $515 for thme value ofjbricks in Lime possession 0f B., but
belonging to C. The case wvas en delibére
before the Suiperior Court when 54 &
55 V. ct 25, anmending e. 135, R. S. C.,

va's sancutionied, and the judgment, of
the Supericor Court disinissed C.'s claini
for $1,000 but grauted the other con-
clusions. On appeal1 to the Court ofjQueeu's Beachi by B., the action wau
disiuissed iii 1893.

C. theu appealed to the Supreme
Court of Canada.

il. 1.. r). & R. 18.



($1 (i ~ h> ndgy &w.e )lqest ftuiWd rtr

JIcld, bliat tAie building for whieli a
contract ]md beeti entered into, having
been coitipletedl ovr lj1rq years ago,(
there reinained but tAie question of
costs and thle 8545 elaimi for bricks iii
dispute bctween the parties, iu the
j ndgin cnt, appea led fi-0otu, and t,îa t

mon vsnot suficieîît to give
jurisdiction fo the supreiîîe court of*
Canada, under IR. S. C. c. 135ý S. 29.
'The appeal was quashied wit1î costs.
C1owcn v. Di ans, Supreine Ct. ofCa- nada,
24. June 1893.

4. JWfl5DIICiIO,\-.i\MOUNT IN CON-
TrzovE.Rsy-54-55 VIOT. CAP. 25, Sri.,
4-QuBIIE'r..

Ou1 the 3Othi Septemnber, 1891, ywheni
the Stattute 54-55 Viet., c. 25, s. 4,as
passed, enacting that flic amounit de-
mnded and 11oÙ, tliat.recover-ed slîould
deterînine tie riglit to a.ppeal whenl
the riglit to appeal is depeîîdent apon
the ainounit in dispute, the Superior
Court had enî délibéré ail action of
dainages brought by the respondent
against tAie appellant for S3 050 of
daniages. The Superior Court on tAie
5tlî Deceniber, 1891, disnîiissed the
respondent's action. On appeal to the
Court of Queen'ls I3enchi for Lower
Caniadai (appeal side) the Court on thc
23rd Fcbruary, 1893, rccrig i
jugnient (if the Supcrior Court, grantcd
$"880 damiages to respondent with in-
terest froun the lOt-h Junie, 1887. Ou
appe-al to the Suiprenlie CL. of Cainada.

JIfeld, thaï; the Statute 54-55 Vie.,' c.25Y did Dot apply to cas2s pendilge
and as Ui anint of the jtudgmneuit
appealed fin was under 82,000 the
case wvas not appealable, followingo.on
the question or the ulou-retroactivity
of thc Statu te, \Villiaîns v. Irvine, (21),
Can. S. C. R. 108) and ats to the ainount
iii dispute, ïMoulette v. Lefebvre, (16
Cai. S. C. R. 357). Gwynuie, JT., dis:-
seniting. A.ppeal quaslîed with costs.
(Yowam v. E vaits, Supr-cie Cù. of Canada,
24 Junie, 1893.

NOTE. -The appeal of thi Moti-ceai Stri-et
Raiway Co. v. carrière, aî-gned at the Oc-
toher session1 iS8M wils ,qtuashied on tie saine
grounids.

>JuitusoGIo-N-A3tour î_- Co>ý-
TRovERSY-51-55 V., c. 25, s. 4-NoN-

trETROAOCTTVfTT~.

Iii if actioni broLiglit, by tie rees-
poiidcits on the '25th Jii1y, 1889.,
<laimnig ý'5,O00 daunages alleged Io
bîave beezi sustaiized by tiieni by the
prioductioni of a pleut and iiîcideîîtak.
deind bY the -appellazits lu a Case
befoî-e the Superior Court for thie
distr-ict of «Mon treal, under iiil)I

t28 Me Superior Court on the 27t1i
day of' Septemiber, 18I90, gî-aîted $30o
dainages to tiie respo îîdeiits.

The aplasdefeîîdanîts, theu
appealcd to the Court of Qiueei'ýs
Beiîch, aîîd that Court ou tie 28t]h
Fcebruary, 1893, couîfirined the judg-
mîent of the Superior Court.

On appeal to the Supreine Cour-t of
Can-ada,

If-eldl, foflo0wiug Williaîiis v. Irvine.
22 Se. R. 1os) that 54-55 V.) c. 25, did
not apply to cases peudiurg before the
Couî't ou the 3Oth Sept. 1891, anid 1 Ilet
aippeal should be qnaslhed foi- want; uf'
juî-îsdictîoui-Gwvyîîie, J., dissentinig

he appeat wma quaslîcd witlî costs.
ilitchell v. fL',enholiue, Supreime Court
of Canada., 24 June 18S93.

f;. Rl(u oiz- 54-55 V.,ý c. 25. ýs. 4-
M-iiouNT iN DISPUT]r-JU.RISDiCTio-

QUE BECi.c

lIn an action of dainages for $5,000
brouglît for the deatli of ai pcrsoîî by «i
consor-t, the Superior Court in A.pzil
1891, cî-anted-81,000 dartnages and thii
judgIneîît was acquiesccd in b)y tiue
plai ntiff, but (leicldan t appea1ed tu
tic Court of Qtneen'ls Bcnchi anîd thaý,t
'Court affiimed the judgineut of Mie
Stuperior Court in Pecexnber, 1 S91~
54-55 V., c. 25, s. 4, declariî< that
"wlîenever the rigrht, to appeal is

dependent; upoui the ýamouîit i l iýSIîîte
such. auiontt shall be uîîderstood to he
tiat deînanded and not Miat recovered,
if tlîey -tre diffez-cit,"1 wa.s saiîctioiîeil
:3Otlî Septe'nber, 1891. On appeal to
the Supreine Court of Ca-nada,.-

IIeld, that 51-55 Vict. did not ;îpply
to sucli :% case, anid thaï; the case W-1,1
ziot appealable. Mon ette v. Lefetivre.
(16 Cau. S. C. R. 357); XVilliais v. Ir-
vine, (22 Can. S. C. R. 108S). ppi
quashcd with. co-sts. M1ilis v. Limoges.
8upreme Court of Canada, 2-4 Juflc,

4. RIGILT Or,- NEW TRIAL.
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Mfonthly Law' Dj

The judgnient. cf Lhe Court of Ap-
peal orderi'ig ai130W fii' ùifl Wvaï flot a
final judgilîent, 1101 diii it corne wit;hiii
almy cf the P~rovision"; of' Lhe sîapreiae
Court Acet anl;h11orîzing I.1,1 appeal fromni
jutdg i ents nt finual. Cobban, Mloiu n q
Co. v. Can. Puc. Ry. ci)., supareîne Ut.~
cf' Canada, May 1, 1893.

at;ion - Mun. Corp. 1.

]3ED BUGS-See :Mdidr am i -

BILL 0Fr LADi)NG-See Ships, etc., 2.

BILJLS AND NOTES - SîmE I.$3o

MERICIN CASES

1. Pi.nMîssoizy Np AAL
WITII E XCIIANGE.

JTez)ld, tt Mie fitet tliat an iaîstriu-
ment for the payînient of a specifie salin
cf ilniey is made payable withl Carrent
exehiange a-t a. place otilier thita the
place of patyinent doos not preî'ent its
beiaig Ii 1)1omaisscry note. ifastinys v.
T/tompson, Supreie et. cf Minaieseta,
55 N. W. 1Rep. 968.

,ilcltcll, J., says :he outly point raised
uin this appeal is uvhether the inistrumiients
siled on are I)ronisso-y Ilotes, for-, if t.hey are,
tlaey are ilnqueifstioni)ly aîegotin.bio undlev
the lawv ierchiant. The aire promises te paIY
specifieti sianas cf incmaey ini St. Paul, "wt
cirroîîit, elaneon Nota' York city;"an
te only question is avletîe.. this prtovisioni

as te xlag reiiders the satins requii-ed to
dliselharge tîtelm un icertainl, %vithili the anleai1-
ilng OF the famniliar mrule tîtat eule of the os-
senltial qualities of aL pa-cxnissoi-y note is tha.t
the aanouit te 1)9 paid ilnust ho fixedl an11)
certain, anti not eotitnge.iîit. Ilu the defini-
titans cf a proimissory nlote or bill of exelianige
atis gelnerally, if ilot always, stated tha«'t the
amenaiit îîecessaî-y te dischiatrge it aiist ho
iseert-liinalle frein tue faee cf tlie paper
alseîf, uvithcaat h;tvinig te refet- to aluy ex-
ti-iusit- ea'idelice. Conistrig. lis defilnitioli
literally, it imutst ho adiiiitted tha-t thie irastru.
latenIts ill (llIeSticlI (o nlOt s3tr!Ctly fil Wuitiîill
it, for-, cf cour-se. extniinsic evidéep nmist 1)0
lîesor!ted te ini order te ascert:tiiu the rate of
exehlanige at a gi venl tiln.t betw'.xon two places.
L'ponl examuination cf the reports ami te\t-
luoks it is saîrprisinrg liais' [ittle direct au-
tlitisity cf mny valuie is te be fcnnid as te the
tllect of the ad.litioni cf sich al provisioni to
an inisptment for tîte pamteat cf incaxey.
Daniel, R-tndclph and Tiedean-u state in ge-

rest and Reporter. 617
lierai tiant sucli a p)rovisioni tioes ilot affect
th li'Commercial or ilegotiabl' charlieter of
tIlle papvir, b~ut nion- of thelna dliycass itat;any
1lgtli, id ail of thitlIn treat of tht'usto
as, if iL oilly wenlt to the~ negyotiliiility of the
ilist 1-liiits, whvleeas t'le iacal fiuestion lies

hakof thatt, aild !Swhtrt lîey are pi-o-.
mitsst)sl note or. bis or exiatg tt 111l.
limd. 1Uoin. Papt'r. § 281L R ld. Coin. Paper,
§ 20)0 , Danilel, Nog. Iuîst. §51. Wt' hiave fouutd
110 Eîî,tglash case (liirectly ini point, ai, ille
ht'arilig on1 the question, except. P'ollatrd V.

lunes B os. & P. 335, whvlee snict an in-
sttiit.l was (leclai n on as IL prouîlissory
iote.. If the question was autliovitativety
settledl il) the leadin)g Commeinrcial States of
thie Uniion or iii the fedeval courts, we wouid
be iuicliied, for- the sake of iliiforilnity, te
followv thei. tleeisionis ; but %ve have becia
iatiable to fitid that tlie Su wcîîa'm Court of the
uiited States or. cf nýitlter Massachusetts,

Newv York, or Peunlsylvanlia, lias evr passed
lipou Élie question. The oniy cases, State,
fedleal or colonfial, wiaich. we hatve round
wlîicl îia.V he c0cnsidered as lîaving
passed on1 the question, are tlie foiiow~-
iiig, wvhich inay be classifieci thus : liat
sticki i nstruîaîielts are net v~oin isso ry
ilotes :Lowe v. Bliss, 21 111. 16y; Read V.
.McN il ty, 12 Rich. Lawi, .1-15; itaîak v. Strotiier
28 S. C. 501, (I S. E. Rep., 313; Palmer v.
Fahnestcek, 9 (J. C. C. P. 172; Saxton v.
Stevensoni, 23 iJ. C. C. P . 503 ; Batik v. Neuv-
kirk, 2 MNile2, 442 ; Batik v. l3yuuaîî SI N. C.
91; Russell v. Russell, 1 aAttr 263;
Fîitzlhar-is u'. Leggatt, 10)31o. Ap.529;
F-Lîghitt, v. Jolanisoni. 2S F-d fp. $435; I3ank
V. -38 13'ed. Ra.2S3. That sucli
inistrumiients are pronîlisscry ilotes. Smithi v.
Kendffal, 4) Mich. 2412 ; Jolhuscîx v. lnisbie, 15
Midi. 28s3; Legg,,ett v. Jolies, 10 \Vis. 35;
Morgan v. Edwaards, 53 Wis. 59D), 11 N. W.
Rep. 21 ; B3radley v. LUI, 4 I3iss. 473. Ilu very
fewi or uliese Cases is the qtuestionî discuissed
at ai)y lengt, or. colsidleretd on prineipie.
Soule of thenai Were <ecided hi' Courts cf
ifeior Itiurictîoli, an1t1i a othiers the re

miiarks df the court w're ehbiter. Many cf
thoso uvhich hiolti that snbh inistruments are
ilot ProinisSory nlotes INe-tFithoit discussion
upuni a strict literai conistruiction of tie vie
thatt the sain to 1)0 pai nusi appear from
t'lt face of tlie plq)cr witholit. I'(escrt t'O
exCtninsic evidenrev. Abot:t the ou 'y caLses
vvhere thie qtuestion is disctasseil atany lenigtli
uipon pnînicîple Or authority are 8ith v.
Keifflall, B3radley v. LI, Morgan v. Eduvards,
aaîdf l3ak v. Me.àalion.

lu1 view of this state cf the docisionls, wvhile
ini liere*L iamabers tlie cievided %veighit of
atxthority nîay be in favor. of the contention
of the weednt v ledl at liberty to decide
tlie qulestioni iii thie way we deeoi inost ili
accordaice uvith prtineciple and biasinless
uisagels, atud in accordance Nvith t.he ruie
uvhich, il] view of sule uisages, the leadiig
courts of the country are tnost likely te
fiaajilly settie dcwi tiaon. The follcîvitg are,
iiu brief, the conisideratioins %vhicla liave led
lis to the coielisicii thlat sitcli instrumenits
ouglit to bc held to bu pro a.issory notes
11nd(er the law mnlerchant.

1. The reason aiid pur-pose of the rule tia.t
the stain to !le paid nîust lie certain is that



1,1(, parties I o the isiii iliit. kmw lnow the
anieunt necessary te discliarge it., withoiit
ilnvestigating facts neot 'itin the gcîîeîal
kîîowledge of every miie, aîid wîl inay b<'
stibject to mor'e or less inceitaiiity, or inore
or Iess liiidei the 1ilUCil'Oc oir collt ol or olie
or other of thle parties to the isriîît
'l'lie provision for- the paycnit of thie clim'relît
rate of excliange lîetw'ee the p)lace of pay-
ment an i<le oîî1l~ er place is xîot, -vithiin the'
reason of' this tile, or i ' ect to the evilb or1
inconvenienees whichi it n'as designed t o
prev'ent. MVile the rate of exeliauile is ilot
always the saine, and %vliile il.. is tee îniie-allI
tî'mxe thait resort xînmist e hi'lai te extl-ilsie
evidence to ascertain wlîat it is, yet the eii-
ment rate of excliatiîe bctw'eei two places ai
a paîrticiular date is at îîîatter of coîminon
commnercial knowvledge, or at. le.ist emsily «is-
certainable by any one, eo that the p)arieý>
cati alwvays, 'vitliout diffictilty, ascertain the
exact ainouint îîecessary to discharge the'
paper. It seemuls to lis that withini the spirit
of the rie reqiing precisiomi iii the ammîcumît
to ho paid a provision for the payint of the'
current rate of exchange iin addition to the'
principal ainouint nained does not initroduice
suich ani elenent of iincertainty as deprives
Ulie instrumnenit cf Mie esseil i alities of a
promissory note. A provision for the pay-
ment of exclîange is very differelnt. frein cime
for Mie paynient cf î'easoliable attcieys' fees
iii case of suit, as in Jolies v. Radatz, :n7 Minn.
240, 6 N. W. Rep. 800. The latter initroduices
an element cf uncertainty veîry different
lbotli in kind and degree f rei thazt introduied
by the former. Net ortly is the atiiont cf thie
tterneifys' fees incapable cf eitlîer easy or

definite ascertainînient, buit the' aminut of it
is more or less under the coiîtrol of the liolder
cf tlue instruinent. Moreover, suicli a prov'i-
sien lias neyer been considered in buisiness
circles as preperly ancillary ci' incidentai te
commercial paper, or any part cf its legitini-
ate Illuggage.

2. Thie law merchant, includinig the law cf
negotiable papex', is fouinded upon, and is the
creatuire cf, commîercial msage and custoni.
Otistomn and uisa&e have re.illy miade the
law, and courts, iii their decisioxîs, nîerely
declare it. The law cf negotiable paper is
not only fouinded on conneî'cial uisage,
buit is designed te be in aid cf trade and
commnerce. Its ries should, therefore, be
construed îvitii genieral buisiness usages, and
as far as. possible, Nývith Uthe coîîîmoîî unider-
standing in comm nercial circles, Thîis ivas tie
very puî'-pose of the statute of Anne placing
Fpronîîissory notes on the sainq footing as
bil Is cf exchange, and thus settin gat mest a1
question upon %viiich there had b Cen soin'e
dîifference of opinion iin tlie co-arts.. Noîv, we
thiink -we are safe in sayin g, and justified iin
ta1iýn noice cf the fact, that if bankers or
etheî bsiness men accustorned te dealing
in commercial paper -%vere asked îvhethex'
such an instrumiient, is a preînissory note,
and whether Mhey w'ould deal wvith it as
negotiable paper, the ansîvers weuild, iii
almost, every instance, be uinhesitatingly in
the affirmative. We hiave ne doubt but ilîat
this is the way in which such paper is
generally loeked uipon and treated in cern-

ewcial and other biusiness circles; anmd, if

so) the' e.oli't, shoutl, .1-S far. I!S possible, 111111,4.
theix' decisieiîs to conforîn to tlîi3 generail
cîîstocli and umîderstaiîding. We î'cogliize
the iimortanice cf siliplicit' and ce'tiimtv
ill thlie terniis anid coîîditiolîs of comnîut'eim(il

I)ii''amîd al)l)ieciate M:ie' objectionîs t o
pum'îîîiîtilig it. to hla.oaded dowvn wvitiî unl-
lit'rs ' Il luiggmge ", Ibit %ve catiniiot see.
iîder. ail thme riî'ummlistaîîces, and especîally

iii Vie.w of wvhat. %Wr believ'e te 1w tht coin-
iî'csîml t ige, thlac. amiy în'actic:îi evil wvill

i-sitfroin per-ilittîng tht' addition cf sui
a. provision foi- the payimient cf cîirrent ex-
clîiimge on t' prinipl aînouint. Nor ar't.
wL' dispose(], I.S il mule, ti> txte>d the qnalmltiy
oif iegotiable papel' tu) conrmuctb toi- tlie
pmiviielt cf mîolle , eyeiîd thle strict liimit.s
cf the already estti i slièd rtiles cf law% : bit
tc exclifde froin that 'attegcry palier' hike
ilîmît iiider coiisiderait ioni woiild bu) te excndo.
the veu'y class cf ipapei w'hIich ouiglit to lit
hc.'ld iiegotiabl', if aiîy proimnissom'y rmctv's
ouiglît to be s0 hield- paper given anil titkeut
in coiiii'i'ial tr'anusactionis, pi'(Peri'y sot
cahled ; for raî'ely, if evez', -wculd a pî'ovisioll
f'or' ex-,elianige lk' iîcoi'poratecl iii any othu'r.

NOTF This point is set t4ed lîy tlie Can idii
BUils c:i1?xeliantge Act., 1890 Sec. 1) (CI) iii Ille
*saine seîîse ais tîxe fcregoing case.

2NOT0ICE Or- PROTEST.

LIn Jensen -v. Mccerke'1, decided by
the Supm'eiîe Court cf l3 eninsylvania,
April, 1893, it Was hcld that tMie lucet
ofci depesitiîig in the pest-office a pro
peî'ly-a(dxesýsed prepaid letter is )'i-mcm(
f .acic evideuîce Quîit it ivas receive1 by
the pcî'sei te whrn it wvas addressed.

CANADIAN CASES.

3. PLEADING - BILL 01F EXIANGE
-ACCETA Nor AS EXECUTOR - E VID-

ENCE.

The defeudant accepted «a dm'aft.,
A. M., executor of J. P.",1 and te ;1mi

action pleaded a. denial of thie accept
ance and an agreemnent that lie wa',s to
bel iable only as executor. Thîeplaiin'

jnetice.

ffeld, on appeal frem a County Court.
that tliese defences sheuld hiavie beemi
struck eut.

After the decision below the leii-
djant seuglit te introduice fresli evid'

ecof a, letter written .by the drwel'
afert draft hiad been transfeî'icd -.is

abeve stated.
1reld, that this was not receiva.ble.

Camnpbell v. McI&ay, Supremne Ct. Nev;î.
S<'o 1t im, (Cau. L . ), 18.93.

.jll'oitthll Lait, Výqis( f(IMI Reporier.
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4. Pitomussoizy NOTE~ - M~AuîuîI-ý
WOMAN - AuR. 131 C. C. - - NULLIrÏ
- Tii.iuD IPAWiIE8 13OLDEMS INfr ool)

CA\o~î~ ... , givînig the Judgiînuut or
the ('olrt, saud tule appieul NVIIS froînl a jludg-
ment will colidelînned the appel11auît to
pay t)îe nint of il note iniffl by lier i n
.1 file 1890. T1he defetîce relied uipoll ii icie
1301 of Vie Civil (Joule, %wlîieî sîLys that al
%vife catinuot binid lierseif eithier Withi or foi-
fief- liîsban<1 0thr1111ha as beilig coin-
maon ats to property. The' Court huelowv main-
tmiiied the aetion. holding th:tt the fsît
tlat the %vifs.. bolnîl he.îself with ile.*î'
lîusb.aIidts autloriy.atioli difl not ecroate .1
prei.muu1tio>u thalt shev bolind erei for iîîî;
tlait co>li ie natio>n for~ tia' flots. mis presil-
ed, and tliat it %vas foi- ]lier t) rebut this
l)rLsi1tiin. T1he C'ourt Ihelow futiier laid
doviî the princiffle it iit a vifte evuîîot invoke
atrticle 130>1 agaiinst a third îlarty. liotter of a
ilote foi, colisideration, ullel(ss shie proves
that the' lioldor wvns aîare of the' illhlity of
te obligation at the' tilie ~.took the ilote.

Th'le eviCl ent s talîlislivil t luat 1.ht eîîdlorsers
t'ndorsed te note at tliv litisbeLIid's r'quest,
for hiisaccoinînodation, wvitliotiteonsitleratioli
received by the wille. Tite casitier of the
latnk tlid flot rticollect %lîo preseutteti the
ilote for dîscomit. Tt resulted froin the
pi'oof thiat the liote wils siglitd by the wife.
for' lîci hîx8band, -tvlio receviveu the prort'eds
ofi the disc<.unt and use(l the xnioney for )îis
1)îIsiiieSS. The' dis<emuît 'tvats cibtaiie by thei
litishant ini the naisse of t lie nores Tlie
nîîlhity nuiider article 13Wl, is a unter of
puiblie order andi may ho invoked taaist
thui parties ill goodf faith. Third parties
bliolld he os) t;eir. guard. If IL Wife could
flot ixîvoke0 nn1llutv uas to thit'd paurtie's, it
wouild be too OulsV to evade tht' provisions of
ariticle 1:301, anîd tht' uîîllity wvoul ho onlly
relative.

.Jtdgitieîît reversed. Ricard v. 3a uque
?vuhual, Quoxîs Iexîcl iii atîtial, illonitreal

Nov'b., D) 1893.

CARRIERS.

Atired, excited colt heing carried
by rail becaine restive, fell lo'wil M
its horse-box, a.nd inijuredl itself. Lt
was reinoved froni the box, and lte
owvner wvas -aske(l to take charge of it
but refused. The railway coiupany
t.hereafter havingc incurred expense ini
keeping andI doctoring it.

JIcld, Lthat they ýVer-e enititled to
rep)ayinit. Nort& Iritisl Raiway C.
V. TOM), 9 Scot L~aw iRev. 326.

.OWsEn'S ]RISK NOTE.

opinion that
wvlîwh did not
lite tiîue-table

au owner's ris], note
refer to condiltions in

lil itot, in1corporýate

thien; and tlit 'vhee odi of
carrfag(e ýalf-rnative]y at owvner's or
carrier's risk excluded alikze te car-
rier's .liability, thley wVere itot 'just.
amid rea.ionablo I'lui the sanse otf I î
18 V., e. :31 Yorth B3ritisht Railwval;
V7o. V. Todd, 9 Soot Law 1Rev. 326.

3. R rww -ACIE"'To PAýs-
S(1R- ]DAMAGE'S - NE ;J.GENCE -

Ait,. 16751, C.(-CNîmIwoYK-

fi. wvas the loioer of' a tieket anmi a
paIssenger on the eoinpaîtiy's trai fromn
Levis t.o Ste. Marie Beauce. Whien
the train stoplped at Ste. Marie station
the p)asseugers alighitedl, but the cuîri
tLoI~0i whlieh L. liadl becîx travelling,
being soins dlist,îiee froîti He stattioni
pliLtoériil, ai th1e tinte l'or stoppinig
hiavîngt neainly eIal)sed, L. (rot ont at
the e11(1 of the car, atnd; the distanice
to the groundl front the steps being
about two feet atila. haif, ini so doing
lie feul andl broke hlis lez,, which hait
to be -auît)tatedJ.

T1'Ie action wvas l'or $5,000 (linages,
alleging negligence andf want of pî'oper
accommnod ation, Thec deféee was con-
tribtitory iieg1igence. UTpoi tite cvi-
dlence hie Superior. Court, Whose judg-
nment wvas aflirinedl by the Court of
Queein's Bencli, gýave judgmnent ii
favour of L. l'or thle whole amount.

On appeil to the Supreme Court
of' Ca')ada.,:

lie.tU, revoirsing(, tie judguients of the
Courts below, that, in the exercise of
ordinary cure. L. could have safely
gained the platforin by passing throu gh
the car forwnýrd, 'ami that lte accident
bcing wlîolly attributable to L.2s own
defanut afligihigas lie did, te could
itot recover; Fourniier~, J., dissentiîig.
L-avery, f'or the, respoudent. Lortie v.
Qitebec Central Nailwcay C'o., Suprenie
Court of Canada, 24 June, 1893.

-Sec slîips, etc.,

CLUB.

CONTRA.CT-BIZEACIL 0Fî- DUI1LhGEs
-INCORORATEJ ASSOCIATION.

It appeared that the company plain.-
tiff wa.s incorporatedl by letters patent
on the 31-d junse, 1887. In March, 1887,

619
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a contract was xmde bet-weeni the Fisli
and Gaie club caid a, syndicate re-
presente1 by NeXlson, by wliich the
syndicate undertoolc to establisli aud
c-arry on a, restaurant in the roorns of
thie club. An action of daînages was
brouglit, ioun(flcl on zillcgcd breacli of
contract, andI the action was initi-i-
ed by the court below. The Court of
Review reversed this judgînent and
dismnissed the action, holding that the
contract, was llia(le by an unilcorpor-
ated association, andt even supposing
thlat, it was wvithin the powers of the
club to enter into suchi a contract, iii
the present case the contract was îîot
accepted by the club. The offly per-
sous who were entitlcd to coînplain of
the defendfant were the, inidividuals
composing the vol nntary association.
The club hiad no elaim to daîniages
resulting( frorn the temnporary closing
of the restaurant by the deedn.If
the difllculties conncctedl withi the
restaurant had the effeet of (leterring
sone Per'sous froin joining the club7
sucli d-arnages would be too reinote to
be reco'vered. Ijponi the whiole the
court fonnd thiat the plaintiff hiad no
right of action ag(,ainst the defendant.
Th e judgna ent ivas, tierefore, reversed
.and the action disnîissed 3fontreal
Iisk and Game Cluib v.* 11iuot, Court of
1Review, Mouîtreal, Nov. 11, 1893.

COMMERCIAL TRAVELLER.

TRAVE LLIYG,( EýXPENSES-
CUIRRENcY-FOîuEIGN CUMIRE-NCY.

Where a, inerchant lias agreed to
pay lis traveller's travelling expenses,
these are to include charges f'or car-
niage of bagga.ge to and froin. hotels
and stations.

Also the extras incidental. to a longi
sea voyage, s(c as Il tips etc.

Where a traveller wvas ;fflowed 25
francs per day for travelling e.xpensqes
on a trip to the Uniited States, this
daily allowance wvhile lie is in the
States niust not be reckoned at the
usual equivalent of $5.00, but on the
basis of 25 francs per da,,iy at the theni
rate of exeliange, which ivas iii excess
of $5.00, unless 1there is a contrary
intention expressed in the agreement.
Brocheton v. Elissait, Court of Appeais,

Pai,12 July 1893. (Journal des
Tribunau-x), 8 Nov. 1893.

COMPANIES-SEEL ALso ESToi>-

1. iŽnxG-w -VOLUNTA:RY -AS-
SIGNiMI!ENT FOR B3ENEFrIT 0F, CiREDITO]RS

-- APPROor. OMAJORITY or. CREDIT-
oRs-DscREztTION-R.. S. C. C. 129, S. 9.

The Oth section of' the WVinding up
Act, R. S. C. c. 129, gives a wide dis-
erctionary power to the Court. Uo
an application for a witviding-iup order,
ini a, case iwhere a, coînpany hiad pi-e-
viously inad e a voluntary assigninent
foi- the beniefit of creditor-s, and it wvas
shown that it was the desire of the
great inajority in nunibcî- and value of
the creditors that the coînpany should
be w-otind up tindeî- the assignirnent.

Jfel(?, thiat this dhicretionary power
shiould be, exercised ; and the winding.
up, order ivas refust-d. but, leave s
given to reilew tue -application if any
exigeney shonld aieto justify the
interlvenýttioni of tie Court. -La re JJ«mtll
ton Chipo., Ontario, Jicig Court of'
Justice, In Chamubers, Sept. 1893, (Cali.
L. T.X')

6). WîVNDING-UP-POWE'I 'ro CARRY
ON BUSINESS-R1 S. O. 0. 183e S. 6 S-S. 1.

The power to carry on the business
0f a, conpany a.fter wvindinig-tp pro-
ceedings have beenl coiiiii-eaed undc.r-
the Ontario Act, auîd thus to postpone
the final widin-up is one whiich is
not to be exercised unlessa, stronig case
0f niecessity for doin g so exists, and it.
is only for tie purpose of administra-
tion and realizatioîî that sunch a course
should be taken.

That the rnortgagees of the coin-
Pany's, works, wvho have foreclosedl
thieir miortgagre, wviI1 be enabled to dis.
pose of the works to greater advanitage,
and( that by affording facilities foi-

*procuring repairs to purch-asers ot*
mnachin iery nianufactured by the coin-
pany the chanîces of obtaining payment
of outstamîding I)urcllase notes will be
inproved, are flot sufficieîît groundsý
to justify the carrying on of tlîe busi-
ness. Judgnient of the Court beiow
reversed. lu re Jfagg«>-t Bi-os lai'q
('o., Ontarjo, Ct. of iAppeal, Jly 1853,

Ca.L. T.)
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-. Sce Vlatemr CouL11-
Pany.

CONTRACTS Su.n Ls, ) Ci.u n.-
IlLE-'CT[ON ExrENSES-SALle, OF i)iE.LS

- Siii>s, it'.2 - Sr î..o
LAD NCGr) 2.

1. FOR PEMSONA îSR i'-s

Wlmere a per-soîî agr-ees witli a cer-
tain fil-lt to exert liiînlseil*t to sel ail
tie tilier clit at their. îulilI cluriîîgl a

vertail n '. I lie fie thin h e. dr

Pli itii e! ini a fil-ni whieli opeiiiIte> a coli-
P)eLtiig nitl, dloes flot of' itsel fcoti
tute t lment-h of Ilis u-outi-act wit1 thle
formner 1jinll iii the absence of an agi-ce-
ieiit t-o grive lus ent-uc serviees to

ei t-hem fil-lii. Ren de> r v.PC(!/loll (Tex.)
23 S.W.c. 222.

1. No Pu~oA 1. 1u~iuî: V [xS
. 1 U N CITION.

Ulilcss îersolual sel-vices arc mndi.
viduaî1 and peculia.r because of tlicir-
special niiernt or unique ehlaracter, a.
niegative, commiant (cveiu wlheuu express)
uiot to reuder tiemn t-o otlers thian the,
p;iiintill' %vill uot be enforeed by iii-
junctioniiin order titat t-be plaiiir.if nî-ay

havme, tie ixiid entail benclit of au afir-
ma-jc -vcnant t-o serve hln, exclui-

Sîvely for a Spccifiel tbilile. 1lne
w-here onme asindto ýa firin ]lis iii-

teu-est ilu a certain conitmact of ngeye
for iin inslmaxwce comipnjny, anjitI in ttîe
assignînent eoveniaiitc( to reniainl witlî
the li-ni as special ,agent iii a niailid
State for one year, aud t-o -ive luis
cntlue time anid (attentioni to the busi-
ness of biat comnpany by procuiring l'or
it applicatiîons foi- insuirance, ail Ili-
junct-ionl wvîh1 not le gmanitcd at thle

intneof t-he firîni to resti-ain t--e
assignor froin soliciting insurancee or
transact-ing businmess for a rival1 cola-

u~uthe assignmnient contai nîng 110
expm-c.sscoveumîlt, thuat- he would flot do0
1, M)d it nlot apea-ing thlat lie was n

spct-eially skillful, sîuccessfuil, or expert
ilistl-ance agenut wlîose place could uîot
lie readily supplied by aniother equally

e-. .ipeteut to attend to t-le business for
whieh his sel-vices liad licen enugnged.
Bur-ney v.Rile. Supreie. ('t. of eo-i.

Maý,.y 22> 18943.

7es1 t> Ind eporter. 612 t

çNo(e). fS fS-

Cs>i - o. v. 0'('oîî n or 1 11-P31 W. N. I 1.1
co(iniJh>i mie uil ivalî I193 M" O~ . N. 122. 1

.L.1). & 1. 571 Is tk,îxî casi.

A.NCE-ý-C0N'URAC1'r FORe PIEnSONALi E1
VICE.

Tpin-S was .1 îîotioi Il% Ille pi itillf.
Nvliose-professiomnui naniie is 3riss (Ger-
t-rude K%"iiigstoii. foi. ami i njumntionl tg)
restraini thle dIe*(l-dan I, Msîs..qs
tillo andi SteLaîto GSati. 11111 i tHif 1 ria 1
of tHie aetionl of. ln ti fa rther oz-der.
frtuiL disnîlissiîîp. the plainît iff froni lier
engageent at the A.delphii ihleatN i n
brea(-li of an1 eiiga,.getliit datcd Hilte
i501 Jume, 1893, ni mude betw cen tlue dh.-

fendanîts of thie Onle part1 and tie plaii-
tiff of thle othiel 1).1-t. ;înld tiat Mie de-
fendants uiigflît be restraiiied l)y the
like oî-dcr aîd i ijuliction tromn emnp1foy-
iig- any p(nson otiier t-han thle 1)hiiliititr
dut-ing t-le uii ofthie P)lay''. oia'

IRevenge Il to aet thie plut of IMabel
\Ventvoîth in lu scl play, or- tîmat Snch

otiier ot-der iii~i-it be madioe iii f;ho,, p1C
ises as to the eourt. s1lould scni nîceet.

te~,Q..,aiffd Jfatelli, for tle
* paitiisaid timat -aau actress Was in a

peculiar Position, aild tiat iii a special
case like t-bis tlic bargain should lie
reciprocal. We wishi to prevent the
defeiidant froiuî deprîviug the public
of fer services.
Keitnedly, J.-H.-ve yolu e-ver Kniowu
of a,% case whcre ani injuniction. lias been
gmralited to restmain ani enploycî- fr-ont
1discharginig an actor or Pei-soli cmnploy.
cd by him ?

Martn..Fiso-rv.. Jackson (64 L.
T. Rep. N. S. 782 (1891) *2 Ch. 84)

wacls suceli a case.
Ai B. Terreil lèr the, (lefeidaiits.

Tiher fol lowvi g cases wcî-C referred to
FiserY. ae'-sil(slp. ;wlîitxvood

Cliemicae.l Comnpainy v. ilardman (64 L.
T. Itcp. N. S. 716 (1891) 2 Cli. 416)

tion-al. Provinicial Batik of Englaud
v. Marshall (60 L. T. licp N. S. 3-11
1Cli. Div. 11*2) ; Wolverhamîpton and

WTalsall Raîhvay Coanipaniy v. bondonl
and Northwestcmn 11ai1lvay Company
(L. IRep. 16 E q. 4.)3).

Kennedy, J., refused t-o grant the
Iinjunction, and sa-id, lui gri-%viugjtdg-

muent - The seecond part of t-his a-.pplica_
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.tloni-i.o,1 Mat part of it wvhicli asks
for an injuniction to restrain t;he de-
fendants Il fi-oi emlploying anly l)ron8f
other than thc plaiit.itl dtriiig tie run
of the play ' A Woinîan's iRevenge ' to
tiCt the part of MNabel wTentv0î.tl lu
such pl-ay ''-is wider than i h îilîî
indorsed on the %vrity %which nîcerely
askcs for an iinjuîîcetiox to restrain the
defenidanilts froin disîulissing the plain-
tiff. The 9greentetit iii respect of wvhiel
this action is brouglit was an agree-
ment nade iii June, of this year. Tt
appears to me titat the application
wiîich is made en behialf of the plain-
tiff is in substance an application for
specifie performance of tiat agreemîten t.
No doubt iii fomnii it is an application
for anl injunectien. I ie.ard fully the
arguments wvhich were adressed to lie
by counisel for the applicant. No au-
thority lias been cited w'hichi givts any
real ground for snch au order, tvhich
is in fâct ani order that the employer
continue the CutI)loyinent of the artist.
The cases îîîost relicd ou were those, of
National Bank of England v. 'Marshall,
Wolvcrhamnpton and Wralsall Railway
Company - '*,oidon and Nor1tlî-Mre.st
cn IRafilway Company, Fisher v. Jackz-
son, and wVli twood Cli cm ical1 Company
v. Hlardinan. rIhlere is no :authority
which, se far as t cant sec, justifies Ie
in acccding te fuuis application. JLiey
v. Wagner (1 De G. M. & G. 604) is
the nearest case; but after the, case of
Whitwood Chiem-ical Comipany v. 1-ard
mani it must l)e looked uponl as rather
an anomaly te be followed iu siiîuilar
cases, and not te be extended. Assumn-
ing for the moment tlîat there lias been
a breacli of cou tract on the part of the
defendanits, the Court of Chaniicery will
not graut a remedly of this kind. il
seems to me to fiail within that class eof
agreements to which titis rein edy is
net applicable. It is a contract for per-
sonal service, skilled, ito doubt, but
stili personal service, and unless it
comes within the fointi of Luiley v.
Wagner, the remedy by injunction is
net applicable. There are no express
negative wvords, as in Lumley v. Wag-
ner. Mr. àlarten contcnded that, as on
the part of thc plaintiff there weme
negative, words, the reniedy ouglit to
be reciprocal. There are no negative
words ; but even if there were, 1I(Io

not think the application tueonjein thoe
defendfant coulil be granted. Fisiher v.
Jackson is a, totally dilteî-ent kind of
case. IL was a case of trustees of au
eudfowed sehlool, aîtd Uice o11]y u-ait
of (lisIiissiilg the sclîool-înaster liad
not beemi fullilcd. I iznust dismniss thle
a.pplicationl, lc-aving the l)laifltiff t lier-
remiedy ii (lainuages if tîeî-e li:'s beeni
a, bmý-ecli of con tract. I tinkil this is ani
application wltich could neot succecd(.
I thiiiukc Hue costs of tHis applicýationi
ouglit te be the defeuidanits' costs in
auy event. Silver v. Galti, Sept. 21
1893, Laîw Tinmes, (Biigl.anid)7 27 Il-
Laýw lunies, 54-0.

-1. Co~NTAC' flY COR RESPONDENCE-
NiiGOýT1uTIoN 13YTneAr-co-
I>.ETENESS - ACCEPTANGE 0Fe OFFEAZ
N OT P R0oV EU.

Wruethe, appellants telegraplied
tvill.you selI us B. H. P. '] Telegraphi

lowest cash price"l and the responidenit
telegraplied iu reply. "Lowest price
for B. 11. P. £900" and then the
appeilants telcgraplîcd, Ilwe, agree to
bny B. H1. P. foi- £900 askzed by yon.
PIease, send us your title dced that we
znay get early possession" but receCivc
ne0 reply.
t Ield, titat there was ito ceittract.
iThe final tele-aml was net theace-

ance et' an olfer to seli, for noue hiad
beeu miade. It was itecif an off'er to

fbuy, the aceeptauce te wvhich must 1)e
cxpresse(l and ceuli net be iîîîpliedl.
-ffau-vey v. Pacey, [1893] App C-as.
5i2

iCONTEMPT 0F COURT.
1. DisonEYING INJUNCTION-31OTION

TO QUAsHI APPEAL.
The fact that a party te anl acltion is

in centempt is ne bar te his proceediiug
withi the action iu the ordinamy way,
but ouly te his askzing the Court for
ain indulgrence.

Anid wliere the defendants received
certain moeys 'in disobedience te ani
interini inijunction, which wvas made
perpetual by thejudguieut at the trial,
a motion by the plaintiff to quash tMie
defendants' appeal from the judgmneut
was refused. I'erguson v Couitty of
Elgin, Ontario Suprenie Ct. 0f Judica-
turc. Tût chaxubers Sept. 1893.

6ý2
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4. COSTS - SENTENCE - STAY 0r-
SXE OUTIION AVVr.Pi SL-NTEiNCP--APIEAL.

iProccedings wovrc taken against the
djefeudaît; for contnpt; of Court, by
reasoi1 of lus Iaaving publish<1 articles
ili lus newspa-ýper reflecting upoii the
couîduect of a Judgo of titis court, anîd
tliedefetidait fotud gtuiltiy of contemîpt.
['revious to senîtence) tho couxîsel for,
the prosecution asked to have ('osts
al1owed to, thc prosecuitor.

Oui behialf of thc defendant itwa
arged thiat thc gi anting of costs iii
cri :iîîiial, andi quacsi -crixu iîîal iattors
nas wholly wb itliout precodent.

Tho defenfîdant was ordered. to ho
ùiiprisoîîcd in thc York coutity gaol
for thirty days and to l)ILy a fino% of
$200, and also to pay thc prosocuitor
bis costs, to, ho taxed by tho clerki andl
to ho paid ini ton days after taxition;
ind the dofiendant to ho dcetained Ini
prison uintil thc fiue andi costs, were

Aft.er the siintoîwo- had, beeui pro-
Doncùed, couinsel for tho defendant
Uloved to ha.,ve tue sentence SU5iO1id et
to givo, tho defendaxît an opportun it'y
tô tpoeal. to flic Judical C.mînitteo of
lier Majesty's Privy Counicil.
ffeld, tlat; titis application %Vas too

tlci. If the defendant; lad, wished to
IIpel) lis application sliould. have
beun made before sentence was passed,
tit the Court, baving prom3ouncod
se1ten1ce, lîad 110 powver, under the
intiorities, to, suspenîd the execuitioni
4fthe sentence. Regina v. BUlis, Su-
preine Court; New Brunswick. l4th
October, 1893, (Can. L. T).

CONTRIBUTORY N EGLiGrENCE - Sec
irriers 3.-Negligence.
COSTS-SOoe Couternpt of Court.

CicIMINAL CoDE 1892 SS. 845 (3) 847,
0u.

DimA&GEs - Sce Club - Estoppel-
ladord and Tenant - Merca.ýtntile
encies-Negligence 3-Sale.

DLuRRAÀGE-See Slips etc., 3.

MLEOTION EXPENSES.
DOMINMON DiLEOTION ACT B. S. C.,

.8-OMFLIcTING, SECTIONS 119&

Tiwas an action against appellant;

for flic valtie of printi:îg doue in con-
nlection w[i'ih is randidacy lfor election
to the D)oin ion ]?arliaiict.

Two qiiestions lilesentc(1 thcmselves
for eoilsi<Icratioîî

Mie riglit of' action for ('huitlis of this,
kind ?i

(2) Is a eaîîdidate rcspoiisible for
wokor(Icred by -a comnnittee appoiflt

ed to s~eure his election, but without
s1)ci-al alitliorzatioIi to, i n ur Iabil.
lUies ?

UOIL the jir'W poinit it~ wile hcld
That; in regard to the apparent coxîllict
between the two sections of the Domni-
nion EIcetioîî Aet 119 anId 1,31, OhuiptOi'
8 of' the 11ev. St-at. of' Canada, their.
proper interprotation result-s iii this:
that no agreocnuent; in regard to e1ection

inersî ho b eîîforced under Iiiy
<'ii'cuuu:staîaces as IL contr'act, flc arie
being left only to Ilieir ordinary re-
course for the real %,aliie of tho coin-
nîodity orsriefrihd; second ly,
that t;he recouise even upon the ic qai-
titan mee-uit is ta-ken away, execpt; for1
bis reol)rted to the cloctora«-l agent for
publi e i nspection, if requirod.

In the pr-escuit case, the eviden)ce,
showiî that; the bill was reportod to,
thie atppella.nt's election agent ani with-
tin the del-ay stipfflated by statute. there
is no0 statiitory disability egis n-
forcing the account upon whichi the
proseît; acttioni is based.

Uponu the second point it wvas held
(Lacoste, C. J. a--nd Blanchet, J., dis-
senting). Ta h hoeia sup
tion bcing, thatt tho candiditte is ,
qitoad bis civil rights and î'esponsibil-
ites ouîly iii the position ofan ordinary
elector, workiuîg legitiinately for tlic
success of the priîîciples advocated by
the party to which lie beloîîgs, hoe ean-
not ho held personally responsiblo 'for
ordinary civil obligations incurred by
a comnittee of lis fellow electors, pro-
suxnably acting with humu for the fur-
tiierance of Mis candidature, not; for
advauîtages persoual to himself, but
oîily for fxe assertion of the 1 winciples
advocatod by their party. As -ýlîero is
no evidonce in this case to show that
the zippelhant assumed any different
position from that, in so, far as lis ca--
didacy was coîîccrnod, he cannot b;c
hieid ro.sponsible for the action. of tbis

623
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coxmittee ini incurring civil liabilities,
and L'le appeal therefore should bc
rnaiiitaiiied anid the action disiiissed.
Giierinu (appellant) & Taylor et al.
(respotitts), Queeiils Bendli iii A p
peul. Preseuit, Cliief Justice Sir A.
Lacoste, and Justice Baby, Bos sé, Buxi-
chle.t; anîd 11ll. Mon1tre-ai, -ov. '27,f
1893.

HALL~, .At LiteC genlerffi electiotîS iii 1891
for thie Doinionu Flouse of Contîtuons the
appellaxit mtis tueciae of otte of tîte i
p)01itical 1)auties for tlie constitticticy of iMont-
real Centre. A central coiîttittee frot
atîîong itis supporters -%vas appoittd, Lite
inost proitinemt and aictive itettiles of
wiuici were MNr. Greeîîshieids, Q.C.. tilt ctil-
diciate.'s brothet, Dr'. Guietin, and M'r. Key-.
'flie official. agenît of te catîdidate %vas aïmi.
Etiatd, ailtitugi lue dors tiot appeair to iaLve
attended tîte meîetings of thte couîîînittee or
frequetîted their roomî. ibis apy tuei
wvas mnade pululic by notice in "" le niews-
papets in cotiformnity wiîlî tlie Eectioxt atct.
A certain atnout of mtone-part of iL. coni-
t.ribtîted lv te caddt.iilîtl-a e-
posited in Lhe lî:utds of lthe coltunlittec to
nîcet their necessary expendituîre for vcitt,
pritîting, advertisettents, etc. Àt the te'--
itination of tue coîîtest iL wvas fottîd tltat
titis aisiotînt ivas entim'el- expended, leaiîlg
stili tîpaiid a bill of $277.23 fou, prititing donc
for the coinmnittee by lime respondents. Ait
aictioni to recover fiue aminount was takeni
against _MrIu. Gtieriti, the canudidate, based
ioil the utslial alsstpsit, <'ounits for *roods.

wares and nîcreliandise SOMd, and wvorl anid
labot' donc, anîd pet'fot'uuid by Iiaiitiffs to
and foi, defendaxit, at lus request and for Ilus
Ibetî-"-. Tite defendlait pieaded lîrside the
general issue, that tue. claiiiî, if zany tiiere
wvere, ivas for expenses connected wtth a
Dominion eiection contest. fou' whiici uno
riglît of actionu existed, 1)autictuiaiiy.as plaini-
tiff liad miot fvIed the account w'iLl die cire-
thon augenit, as, required 1w law~, atîîd thlat
under any circuistamîces the wvotk Jiad not
beemi at defendant's p-ersona.l instanuce or te-
quest, imor that of an - onîe authorized liy hitui
ho contreu:t. sucli a liabtity. Tlie plaintilis
t'eI)ied specially that the wvork liad heem don c
at the reqîuest of defendant's authoriz.ed
agents aind for luis hîcuefit, and thiat tue clalîtu
had bren filid w'itlu bis ciection agenît within
tce delty stipuiated by iaw%. The evidence

anld admission shîow that tue print.ing Inu
question ivas donc hy tîte piaiîîtiffs for tue
coînîuittee aippointed atnd acting to secure
defendfant's electiou ; timat theî (lefetidant
k new of the exertiotîs of tiuis conîîtîittec iii
COîliecton wu~itih tue eIe:tioti, alt-iolglu lie

nou ivt i speciai inîstructionî or autiior-
izacioti to incuir liaibilities, and lizad iot sul)-
posed tiîat any îouid lie iîîeuî-red in e"Xcess
of the fund provided ini advance by liimnseif
andff others for ncecessary expemîses. Tue
proof, toc, ivas fairly satisfactory tliait the
elaimîs lad been u'egtîluily filîd iitî thle
electiou agenat. Jiîdgnueît ivent agaiîîst the
defendant in tue Superior court fou' thc
mtiount of the- aucrouiit. Two qîuestionîs pie-

!est andl Reporter.
sent theniseives for coi isi dera tion. Fist, ha.z
thue El ection Act taken away t lie righit Or w.
tion for dlainis of tlis kind ?' And, secondf, iWaý
canididaite l esponisilile for- iwrk osîderedl Il%-
coîumtittee appoin ted Lo secuire h is lt ;i
buit w'î,tliouit special aut Iloriv'at ion to i4iviii
liabilities ?

Uponl thie first point thete lias beejil N<Ille
dîfl-erencL! of opio * * ong the *jde, ul
of t bis and th e Sliperior court, b t. i ui.
foruniity in thle 'lecisiolîîs. '1'hc difYeucxwt'e <4
opinion arises froin whiat is co)tsi(lere( to lýt
a contradiction be(-tweeŽ bections lit):111(j l.:i
of the E lectioti Act (R.S.C., cap. Sp, antd i Lia,
beeti conisîdered nIecessarvy in or1er to q#14,.
coîne the :ulleged ineonisisti Qiiy of tilbt- îti
sections to initeupret section 131 as t'eferr'ujtw
to ',a colntrauct. promise or ildertaktll
a corrupt puripose limier ie teutitis &t 11
Election Act.

"l'lie two clftUseQS are iii t liese %vords: 41pp
Ail persons whio hiave buis,eaî.

cdaills lipoti anvl canididaite for or in i tie
of any elciion siitllisend in suc], tîilb-
charIIges or- ciainis within onie mnunith afî"îîl
day of the declaration of ilie ehection, tuo sud(
agent as a foresaid .ut hierwi>e sncbvI permill
sbl>al be barred of thieir righit to recuver NNtwî vr

eiii"(131) 1' Every execuit urv ot
or- promise orudrakî i any wav irftr
ring to, or .1risi ilg ont oif or dependin.." t«î'
anyv cleetion Iunder 1 thlis nt, eveti for t Ill.,a'
tuient of li)wNfll expenIses, ori tbe deIt jI1g
sotie I:i-%fuil act', shah be( void ait 1a.1% . l
alieged inconsistency is t1iat seetioll iI! 9
cognixes a cusof clainis as vaiid. if >t-nt i

wihi t stiptilated del:uy Lu flicent ivhi!
section 131 asserts tliat, sucrit claitts .i
ahsoluitely void ait liaV.

»WVe ail qagree wvith A]i r. J ustice aslce
-%viio rendecred thie judgincent ini tli .
ii thic Superir Court, ini leceptill., i]
jurispruîdenîce e.stablishced by tiis vo<uirti
1877 iii Worianiz vs. Tlie !cud >biIt
Comîpany, 21 L. C. J. 2(68. aîîd Q. I. L 3~

whciwas folloxved liv the Court of Rc t,
in lbert vs. i)e Lery in 1879, :- Î.LI.
altimouigli it seris Possible LI) place il
reilsoîs for tiiose dlecisiotîis upuin a iii'
liarinonious and sati.sfactuîyv Ilîs i ' t
i>c borne iii mmd thiat mur sAtt(1- r PI'j
vision$ in regTard to election Xwîsi'
presetît attelipts to lirevent difltî <Illtfr b a
of bribery, aithouigli consolidate in iii W.1
statute. Contracts in connlectioli %villi (. u
Lions, wvhose soie consideratiou w;ýs Ilih ilw e
or Corrupt ion, bave Coasbet oi.~
this restt -%vis often e'îided Iil. par, 11
consideration to whiiclî no lcgil exet eil
couid lie taken. A frequent ]indi( téf comi ljup
tion aiL eiections vaýs fltte u akn ' t
person soiicitiig votes; to pmîy tu tiue t-led ;'

ciuxggrted prie for soute setre eu
colliniodîty ais a digise metliod of biribe l'
To render Luis iess effective riaui i:u ll Li,
rited wvas liiacted, îa'igeir l
contract or' ipro>uise otr Iltdertitkiuîg
soliteiy iwithoullegal tc-îioîfer
-ns a contrauct, but stili l n <
elector, ais I i ntrpret t le stat t i . , ('l
for the provahe vaie of tule t'Ye l n! :î
the ic ervices rendlered by jini iii au act

a- CanIldidate or ]lis aîgeîîts lad tttilitII4
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gîil au eloýCtor to pay hlmn $20 per day for
tbe lise or a hor1se, the lîire of wbiieh wa1s7oly
pirtlî $2. per day, t lie $20, rate could not; be

~iocdunder Iie coiîtract, but the r-eall
taitae could Still ho recovered tiponl the

iion wen cuil. Pirviionts for re.il pur-
abes 2î 1 d( services at exag ci-lte1l3*'
tee 'b0!à,iIlOlS tllcoLy v Ellc of (:0111-
oîst 01 for bri bery auîd as a eoins k, upoli

his llîMtlhCd of eva-Sýti, section 119 or the
,ctiouî Actwa passed uiaking it obligatory

b illbus or Chaiîuls agalinst aly canididaite
0r - in respect of auly eiection, oveil foilessaryN oxPeluses, Sbou1 41 ent (»lu in ithlini
limîîtedl delay to the -!e't lion agent for 1
h le inspection, and< fziig ComialiO
:tl this roniditiou thli creditor. should be
avd or Ilus xig .o recover. lponl sucai

~inî. 'iho îisuit of the twvo enaetiîents is.reo'.this - Thiat no agireehîleut linoaî
cectio11 natters eau lie eufoiced limiier

v ri~tiiistiîî s s coul ract. the pi):lt les
Dug ioft olliy to thoir. ordinary li collrse for
erel lvaluie of the colliiîoditv or servie

iîusbed -,sevonldly, thiat the recouirse (.eiln
Mci the quantzüni ielrlit is taken aivav

Cept for- bis reported to ie elect oral
ut for- publie ispectioni, if requirmd. Thisi. itrpîct« (ion l<MLves 110 colliet iietweeli the-
a clauses of t'le statuite and ilrtroi

.Il every reported decision. T1he clainms
upo11)01 iii (lie JICV<ld ]'Ciin~(ozni-

y vs. \Vorkiîîau, and Jali)ert vs. beLery
einaiunt-aied by the courts to tlhe exteut,

Whiriov'eil value, and not; ulpon eontraert,
.Ile the action wi1S dismnisseil in i »anseeauaI

St. Louis (M.L.R., 5 QDB., 332), becauise it
.soleiy 1npoa: a colntract ", referriugý1

(er arîsing out of or depending tiloii" au
11031 colitest.. [t gocs %Vitlhout sayimg

i te n edul of tiiese t wo sec-i
-au accouxîit foi. coiiîîio<ht,îesý actuaily

rîbluted to secuire votes wviil ho(ibe Ovd
mn the case of l3runelle vs. Begini, Rap.
itc., 1 Q.B., 57<), recenitly decideài by this
411, witholut referelice to the observance
h1slîtvauice of forînlalities Stipullatedl lî
Èetoi-l act. XVe are ail1 agreed, ùuler-1è
athat thelre is 110 statutorv disaliitv

:11s1 euiforcin the accoulit lipon lîic
1res(lt acinwas basmed, altlioiili flie

mtin- in question -mis doue iii conuection
:b an elec-tion rolitest, proVided oly. the
'ivis rt-potr-d, to the ai>peliaîits eiectioîî

-t withii (hoe lel stýipitlai cd by the
tl, and( this for1m1iitvy appears to have
Couîplied Nwithi, as Mrl. J3oudreau, olne of

la!iîtifs. swears ptîsitiveiv to thlat facr,
etlho el(ectîi agent Caul 11 Sav tbat i
wucs inot reinexuiber the circuînstaîîice.
M (lie second1( grounld of defence to the

n-lukof mauthorzatiouî on t lle part îf
ewlîu ordered the work -- there is iore

CuitV andi a division of opinion anîiolig
nielier-s of thbe (3ouxt.
i-; adîniittedl (bat the work was miot

zeld by (hoe appellaîît inîiself, but by a
itceap=itd to secur-c blis elî-ctioîî.

N111 l in eic t1îat this comîîîlittec was
:nted lIv the appeilanit. Prohlabiv t'lhe
Inein.r of electors whiclh selected hlmii

11hirp aiilîdiate xîaîniedl the v.eutrai (-oui-
te ilsoldc hiave, the uuacueu

est and Reporter. 2
(lus coiînittee by coutrîbuting o the ne-

CO el xP1)01150 w'bichi Nflld( have (o Le
i neuri cd-1 i t of ooîtaionritig
advox-tisiîug, ote.-but Ils-i-c is no0 evniieilce
t bat lie depulte<ti to (hotul any a.util-ity to
inceur liabilîties for. %wbith lie w-a.s (o ho, orI (o

b(. p(iSdIc,îersonily1 respcînsill. lihe
lburdteii ol proof is ini (lue ol)liosite directionz
bis ieoîtributioîî iii aOlvanee of a certain 4.-tii
towalrd expis1S05 the îîesaîîgette
to bot h l>v Iinii and Mr. Greeîusiiellts tliat
exîlemîses i01*0 ((1 ii piuid ais faist as5 iIWtîrrQ(l.
aud thlat nolue Silotîlti 1)0 îneulred uîulless
thlure ia>casli in liand witlu îvii to inot
(hieu, and the iurqmex'of appîLiAu1t's
visits t o the comnnuit tee r.Cîouî a111( lis (:011-

seiluenit ignorance of (hoe details of %wlîat
icciui-< 11lucre, ail go< confirî ani assuuuip-
t-ion timat the comniit.itee i-as o110 aeting5 inî
t lie lu tercst of .u1.1 prt-v. of whieli t he appel-
flît %vas accidlentalv, a11)d teînipor.-arilv the

.an 1dîc, 4u thiat thev %vere uiot ilmm anvy
seise bis i>ersni agents. M r. G rteinsioilds,
whlîomî t he plailîtîis exaiîied as t livir %vit-
liess auJi %wlose tesIitii1V tlve-ieial
inivok'e. îvlî qumlestied 11imon tluis point of

auiltllo>ui7at 1011 aiuisiers as fohlovs:
-\Weme vonl attoriztcl hw M r.Enîd

Gu~ù (a;îîhlat ordern %what von co-01

.111yVspe(-l inîstructionis ori tuooiat11 (
oritei-. Quest H01îe Iznew% of the prîitilg
and did îlot lOpi >l te it *J" Aii,. "I su1Jppose
lie kîiew as aniv otiier citizen knieî." "-Were
voit imot lu th:là tC>îîiîittee i-oonî as onle of a

luilbel' <if fiend11s gi viiu tîi ir ser-Vices gratis
fol'ie o<viciîut<f (he partv le' Anis.-

Tuie evideîce eleai-lv sliov l iii m opiniion.
t111( tihe fleleildanit oil aûted. iii sm far as

t-sabisbig 1espolisibîlsty foi- ailî- civil
obligation, asolle lenîler of lus party, ', ai,
1111V <tiiet'(tXl, i Mr. (>î'consiîields pis
it ; and tiat lie îîerfornwlld lir art a111( made

11no iIeoltlt<I %iIi('h placccl iiiii ini auîy
<itiir potsi tioîm-inl se fac as c-IVIl epuibl(

Wil coiceîio -- it ierrowî'dthIe phîiiitity
ni' ai1- ol e31 lsi». alfl lb orifore thlat hie is free
frolil anlv sut-b liallitv ou' responisihi litv,

imnss is> positionî as tilt candidate oif Ilis
Ir(vt' for the 1 lie beiug., illiîplio's (bat degret'
ofer.Isonail iuitoî-st lu (le r-sitf as to nk

hl riv illy eýsjîonlsible foir the acts aluJ
pl'ol1îîsesý (if luis -ilipoiers 1111011 the grollnd
Liat mncb acls and1( proimises proc1l'ed res1lîsz
îvhich ivere fo- luis direct and pprsojial adt-

vatae.Iat canîdidatis oft.en do plaice
tiliuseives ln sucli a position hy their nt.-,

:111( rerseiato i.', unonbltedlv triiez
but uudcrt.t thte theory of ouir systoini (if re-
îîcesen tati ve govrmlint (blat supitî
t-anulot. Mii v op1inlonl, lie ilvoked -%itbiolt
procof. Thme ctoral laiw lholds tlit' candidate
Io ai. strict degee of mloral rsosblt
bh)i for bis cîvu aris tiîdf udths

of' lus agents. ami11 aunu11ls bis elertioxi w-lîen
tîxose actsi or p~romises are pii-ivt.d (oe havi'
violated tiiose provisions of m1e kuv ellaclcd

ilu thle gclueral interest of (hoe St4îîr- to secu*e
Iii-z iii elections, but it bias not îmodifîed,
aud nover wvas inteuded to iiuterfe-e îvith the
ordiiary ruiles of interpreition of civil
liability of <letois; «Illiioii tiut'isel"'es. he
i lou-ti icai az-suîîîjîtioli lieing,- ws 1 lu -Said,
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that the candidate is,-quoad bis civil riglits
and responsibihitics on iy in the position of
an ordinary elector, îvorking legitiniately
for the success of the principles advocated
by the party to whvichl lie belongs, lie cannot
be hield personally responsible for ordinary
civil obligations incturred byza comnnittee of
bis fellow electors, prestinîably actin g -%vitlî
iin for the furtiierance of bis candidature,

net for advantages personal to himself, but
oly for the assertion of theL priniciples
advocated by tlîeir party. As; 1 fin d nothing
in thîe evidence ini this cause te, show i lit
the appellant assumed any different position
froin tlîat, in se far as )lis candidacy was
concerned, I thinik hoe cannot ho hield respon-
sible for the action of this comîuittee ini
incurring civil liabilities, andi that the appeal
therefore should he nuaintaiîîed, andi the
action disinissed.

It is a significanit Conlirt-liation1 of this view,%
that the original invoiccs aie proveti to have
been mnade onit not in the naine of the ap pel-
lant, but of Mr. 'Greens]îields, wvho iras eitlîer
conisidered bv the respondents as thi nost
prciîinent ieinber of the coinmnittee, orwias
thie one wlio personally gave tic particular
order uipon whicli the work iras donce.

LACOSTE, C.J., and B3LANCHIET, .T.. dillered
froin thic majority on the qunestion of agency.
Lacoste, C.3., on tlis question, observed thiat
there -%as no special authorization te the
respondents for the printing in question.

XVa thre geera mîeîî?Tiiere is a. if-
fieence between a4-enciy in election inatters
and ordinary civil agency.* Agcncy is pre-sumned more casily ini electienl niatters. The
responsibi ity cf thic candidate for the nacta
cf his agent, is thiat of the master for the acts;
cf bis servant rather than that cf flic prin-
cipal for the azts of his agent. The miles cf
the civil law have te, be applied, but in thie
ap)plication cf tiiese rules thec candidate mîust
be given the position Nlîich the constitution
gives huiiin thic electiomu. The constitution
niakes the election the undertaking cf the
candidate. The jurisprudence is uniaiiîious
on tlîis p)oint. If, then, t'iie candidate givi.s
flie direction cf the election te any one, if ho.
entrtists hiïîîi îvit] a. suin of xnloncy for legi-
tiîname and necessary expenises, lie inakes
linîi a genleral agent, and lie is responsible to,
tlîir<l parties for bis acts and expenses. [nl
thiis case, the ai>iellant, confided the direction
cf the election te Mr. Greenshiel1ds, anid to
bis brother, Dr. Guerin. à1r. Gyreensliieids
admnits it, but lie says that lic designiedly
kept flhc candidate eut of the business a-t7irs.
Hie adnuits, lîowever, having rcceivedl funids
frein iîni. The candidate adnîiits that lie,
lus famnily and biis friends fornied an clction
fund wv]icm lie ent.rîsted te Dr. Guerin and
te iMr. Grecashieltis for expenses. Thîis coni-
stitites n, general autIiorizatiomi. Thie appel-
laut ais tlîat lie did net autherize theni te
incur debts, and tlîat it uvas ui.derstaîid thiat
everything shiould be pid for ini cash. This
is a*l quiestioni te hoe settlet.d between tiien. If
they have, îîot followed bis intructions lie
Caui exercise bis recourse again-it themu. To
pay cash tees îîot menu- to pay hefore the
work is done. A canîdidate is net presumed
te have intended te vinlate the. la% w uvhicb
requires tliat pa.yiiietîts lut mate by bis edcc-

~eet ancd 1?cyoite?-.
tion agent. The authorization exteniedi
the giving of orders for expenses whichl M
Greenshields and Dr. Gucrin iglit tu.sÏî(
useful or necessary, and Mr. Gre,(lmsli.
tells us that the expenses wvhich they oiîdrrýi
hie believed to be usefuil and even iictss.r

I iwould Confiri the juigient.
Jt(gier, versed, Lacoste,

Blanchet, J., dissenting.

ESTOPPEL.
COMPANY - SH RE CER'rIFICATE1

CE.rITirICATE, TJN-DER CO.MPANY's ýSE~
-o-2%PANIES ACT 1802 (425-&26 V.
89) s. 31-DAMAGES.

P.? the owner of nuwbered glharcs
a joint stock coxnpaniy. traîîsférr
themi to persois wlho ivere register
in the coînpany's books as propriet
of the shares. P. afterwards frau
ulently exeeuted a transfer of t
slîares for value to T., who sent t
transfer to the couipany, aund reeeiv
froîin theni a, certificate nndei' tlî
commnon seai stating, that lie wasu
proprietor of the shares. T., acli
boniâ fide on Mie faith of thec certiini
sold hie shares ; but Ille coninv
fused to register the purchaser as
Proprietor, on1 tie grouuld that af
gc-raniting the certificate to T. tliey
discovered that lie was not tlic r
owner of the shares. T. then, to f
his con tract with the purcliaser, bou
other shares ini t.he inariet ani s'
the company for the price.

Helcd, affirining the (IcCision of
Court of Appeai [189i] 2 Q. B3. 6.
that the -omlpanly were eston
by their certificate froni denyigt
T. waýs the proprietor of the sui
anid tbat hie w'as enititledl to rec
froin the conupany the damagý,es w 1
hèe had in fact sustained owigto t'
refusai to regrister t.he purclhaser. B
GOIozolateJl compawfl3 v. Xom k7ilisoi
L. (B.) [1S93] App. Cas., 396.

EVIDENC-See ]Bils andNte

E VIDENCE-See Pa-rttnersliip.

r' INA.L JuDGMEN.,,T-See Jury Tri

Ft'RE IN7suRÂNxcE; -Sec Insîn'. Fi

F ORGED DEE-D-SeePrillý .11](1 A"

HOTELEEEPER-SeC 11111keePe'r.

Ii'JU.-\CTION-SeC Conltrllets, for
sonal Services 2 - .3 -- CoiteflnP
court J.
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INNKEElPE.RS.

5y ri -VSTS AISD I3OJRDERIS.

ffez7d that tlue fact thiat an hiotel b-as
rile to charge a gnest a less rate per

liein, by the weck than by tIie day, an d
1hat; if a guest hiad beeni there longer
'Ifan a, week, hie got flue benelit of the
tale, does not show that one who had
been at the liotel more thani a week
ras a,) « boarder-," rather than a
gnest » it not being sluown that, he

iad auy notice of the ruile, or any
knowlcdge of the charges, or that any
irrangeuieut for a permanent stay hiad
teen muade, and the fact that one has
made a special arrangement at an hotel
krboarding and lodgling by the week
inot determinative of the question
ihether lie is a guest or a boarder, but
merely evidence on the issue. .ilageei
v. Pacýfic Imi)provenieft co., Supreme
court of California', 1893.

INSOLVBNOY.

INSOLVE2NCY - 0F l'ARmTEn - qoi

XISSORY 1'OTE SIGNED rnr BOTH
PARNE1IS - floLDER 0F 1 ECAN
RÂSK;i ON THE 1'RIVATE EtSTATE 0r,
MRE INSOL'VENT lARmER,,-AitT. 1[899
C. C., BILI-S 0F EXCHANGE _ACT .18903

.dn1drewse J--.Ife Blouin mnade anj
Ïbandoment of bis property. -George
Deuiers dlaims to rank on his estate
fur the arnount of a promnissory note
made in the following ternis.

Quebee, April 14, 1893.j
one month after date I promise t-o

Igy to the order of George Deniers atj
FÎi3 ofilce here, se-ven huudred dollarsi
Lýirva1uie received.

ALPRD BLOUIN,
ANTOINE GAGNE.j

Vie curator refùsed to, collocate him,
w~ this -amount on the ground th«at hie
tus charged with the liquidation of
Ulouin*s personal estate, and Demers
%as a creditor of the partnership
!urmed betweeu Blouin and Gagné for
àe performance of a certain under-
taking.
The curator maintains that by the

ierres of Art. I899 Civil Code, the pro-

perty of the partiler shon01ld be applied
to the paynient, of bis persona-,i credit-
ors and that the creditors of the part-
uership couild only raiuk thereon in
event of the partnership property
being insufficieut, and after Blouin's
personalù creditors hiad been satisfied.

Art. 1899 of the Civil Code says :
'Ple property of the partnership is to
be applied to the payment of the cre-
ditors of the fil-n, in preference, to, the
separate creditors of any partuier ; and
in case snch property be found insuffi-
cient. for the purpose, the private pro-
perty of tlec partniers or of any one of
themn is also to be applied to the pay-
muent of flic debts of the partnership ;
but ouly after the paiynicnt ont of it of
the separate creditors of sncb partners
or partuner respectively.

TIc creditor Demers pleads (1)
that Art. 1899 is not, applicable to this
case, which relates to the liquidation
of Blonini's personal est«ate and not of
a partniership (2) that Blouiin is per-
sonally indcbted to hinu.

It is truc that article 1899 C. C.
relates to the liquidation of partner-
ship property, but an exanuination of
dmizp. 65, sec. 65, Rev. Staits. Lower
Canada will render ]nuch clearer the
intention of tlic legisiator than the
above -article.

This statute lays down the law as
follows :-The net products of the part-
nership propert-y shaîl first go to, flie
payinent 0f the partnership creditors
and thc net products 0f the private
property of ecdi partuer shaill go, to the
payment 0f their personal ereditors
and -any surplus lcft fronu this private
property shall be added, if necessary,
to thc products of the partncrship
property iii paynient of thue partner-
ship creditors.

Thus according to thxe tcrms 0f the
Bey. Stut. of Lower Canada., the curator
is rigit; in naintaining that the pro.
l)erty to, be liquidated by hiin, bcing
BlouinIs personal property,, should go
to the satisfaction of his personal debts.

(2) Is the claint of Deniers, -against
Blouin a personal one, or is it a debt
against the partnership whicli existed
between Blouin and Gagné 1

Art. 8-1 of the Buils of .Exehauge Act,
1890, says:-

Il A promissory note may be, made

627
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Iby two or mnore iliakers, aud1( Whey mla'y
be liable, t1iereonjoiintly, or ~jityaiid
sev'era1ly, aceordîngio toits tnr

(2) Wlhctîi a ilote î*uns 'Ipr'o-

mis1e to pay " awd is Sigîîed by two or-
mlore persons, iii is deeliuet to be thieir
joinit .1,1( several ilote.",

'fli niote !l this case is exactly iii
t'hose, ternlis, audl therefore the lioldler

115 the etreditor of' cilQ, of' the Signers
iindi-vîduiily, a.ndf as such munist be
coliocate(l on te dlivideiud shleet of'
the Estate Bloin. Demers v. l3loîtin,
Superior Court,, Qucbce, No-v. 15, 1893,

INSURANCE.

ACCIDENT.

I. CONDITIONS.
Wlîere an acc'ident, inisimaîîee poliecy

is, by its ternis, nmade payable in case,
of dleath Il received throiigh extermal,
violenti , and accidenita.illeauls, the
iutent is that the ineans, or tiat whichi
causedl the iijury iust; be externalt.

Amercan ce.Co. of Louisville v. Rei-
gart, ICy. e 23 S. W. iRep. 191 .

JUnder an aiccidenit poicy inisuinlg~
One gastloss of >Liîae r-estîltiing froin
hoffily inijuries effecteid throughi ex-
teria violent anld acci dcitai inle-ans.
whichi shiall indclpeud(eiitly of ail other
cauises, iîmniediately, whiolly, aîmd Coni-
tiuusly disable Il the insuirel Il fronti
transactinig any and every kind of
business perta.iing io lîs occuipationi,"
tbe inisuranice comnpa.y is tot hable Vo
the policy hiolder for ioss of tintie re-i
sulticg fromx a, pitysical iiîjury, wlien
it affiriuaitively aippears thiat 30 days
elapseti frotil the tintle te injury %Vast
receivedl before the iiistired wits dis-
abled so lie roifl îîot attend to his
business ; th-at lie, 1)ing a inerchant,
wvas probably lui his store every day $
duri t.his period, grivig more or less

,attenition Vo ]lis buin-,iess, a1fd did dnot~
tilt thte end of that period abandffon ail
attention to the saine. Wvilli«nîls v.
.Preféyerïd.Iîî.d Ass'ni., Ga, L7 S.
Di. Rej). O82.

3. NOTICE 0F, 1ELAYI CAUSE 0Fî-
0Ft,:.TR PO îYIs.u A-

AG.,%.NST A.CCIDrE.N-S TO TmIRD MR
TIEr!s-FOit wJiicW INSU;7iRED iÂiL

(lest and Reporter.

\leea polIcy i'eqliiiredtht
iîîsrcd(aganstaccideiits ha-ppîÙ

to tliii r parties for wh1icli lie Nvotîi( 1:ç
hield liable) should give notit-e to ithE
comnpanly of sU chi acci dentswit i
certainl date fronl te ilonlenlt* tilt
accident cai1e( to his nlotice, uiii
pain of forfeiture of' the poliey.

lcld, thlat t1ie trial jiudge ('011d 1111(i
that lcre %vas no0 forfeiture, aitliougl
the iniformation lîad beeni giveni Io tih
Conîipaly aifter the dehiy had1( expir(q]l

whiere tlhc inijury arisinig froîn1 tlic U
eidlent hiad onily tîten becomne serioujý
eniougli to give rise, to ac cause of actio,
agaiust; the insured. Gontpaquie ilin
sur. La. Pré voyance v. 1Hubert, Couirtuiî
Cassation,7 21 Dec. 1891, Dalloz, J 892-

1 -460.

PIRE .

,L 1-.MTUAL -\VWAIVDR 0F F10R'Eî

i.11ie levy and collection of anl a1'SseS
nîlejàt by a nuntual lire inisuranilce corný.
pa-ny on the preininin note of a mielli
ber after the forfeiture, of his pohiCy

alad Izîowledgye 0f sucli forfeture bv
the Comipany, do0es not V ititt
waïver thiereof, w here su ch -tssessiiieni
is made to pay losses occurrirg .
thereto. Furimer's Mfti. Piiie Jas.
of Diýq 11111 v. ffîLll, 31d., 27 A.At Ihepl
169.

5>. BREACHi 0F. CONDITION"S.

WhVlere ., lire insurance poliey pro
vides that it shall be void if* the iin
tel-est 0f te inistred il the propert~
Ibe other than unconditioniai audf so1j

owier.ship), te fact that one of til
inisured articles is lield inerely und(Eý
a cou tract of sale, wvith te tlitle out1

stanidinig lui the seller, invzihdates thi
whtole pohicy. 3fe1(Wiliant>' v. (ktscad1
Fjre ailà .2lfaÀ-ifl lits. 0o.1 wash-.
Pa,. Rep. 140.

TITLE 311L1G MTERUAL TO TfiI
Risu- R. S. O. c.1671 s. tL-.vxE

Titat the owniers of il insu recd bniltl
inig haeentered into an xct.
Contraet for Mie pluhhing downl of thl
buiildini iiquestioni wud for Mite al
of the inateriails to V4.Ite contrac tors a-t:
suavery inuehi less tian theamoufl1
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of the in-suraime is il0 l»Ir to their
rîglit Ù0 reevoer the 1,111 aniouiit oU* tlt
~ira.*ee whei tiite building is buriit
(ilown belèi'e thie tinie. fixed by the, con-
tract foi. tie t;îauisfe of possession.
ttIadgnîellt of* McM),aùlol, Tr., 212 0. 11.

5!(97% a.tiri-de. Ardili V. Citizen Lms C'o.
.Ir-dill v. éEtna Tusu4-ine C7o. Quitario
,0t. ol1 -ippeG-L, Oct. i 893 LCî.b.'p. )

î. BJ1JM ' 3AyAlE;,5 Ar OiziICE
0111v oM i;i CoNDiTIlroNs 0Fî

wTheI.e te policy States thlat; Vhe
preinhini is to bc paid ai; tie corni-
pny's office. Snell a Stip)ulationî canl
be derogated i'ronî by a tacit agree-
mnift~ bel;wecn blie parties ther-eto, Vo

theelec.; ha it saHbe Paid -at; the
dlomlicile of the iuisured.

Stucl a tacit ag1reernient cail arise
%liere, puer ions Vo tii e forfeilire
Vliniied ini this case, it was c ustoiary
for te Compaîny to colleet tlie pre-
innîiis ai thledomliciles of their insured.
Buit whierc the insared lias, in tIîe

policy, expressly renlounce<l his riglit
Io tlis 11-ag, tie cl-ause stipinlating
for' the preilutil to lie pn'id at th e cmil-
paîîy's ofike mnust hlave fuli force, n
io stibsequent conduet of the comnpan.iy

toadthe instired eau lie implied as
drat gtherefronu.

lie comipaniy ctu vadidly stipulate
that the poticy shah,1 be absoiutely for-
ieited lu te PeenM Of Vile iÛrcînilums-
lieing not paîd.

Paymcuet Vo and reception. by te
agen t; o0 ft;he overdue, p reiiiin, after tlic
fi re, woutd not avoid forfeiture in this
vasc, even whiere iV was proved that flice
ir.surcd!( îever refused to pay the pre-
luinnii Vo the agent lu lus district, and
it %Vas clistoin;try for the insured of
fie district to pa>y thieir prean.iuînas Vo
the agrent at their convenietice, or wvait
for hini Vo caul uponl thcmi, evenl whea
or1erdueic without their policies being
mi aflyw'y rendered inivaiid thereby.

Alnd the fac:t thlat it waS kinoîvn ut
the district that Vtie ComIpany allowed
iheir ]ocal agment Vo, aet beyond the
,,io)e of hi po iver of attorney, and that
tileir înispector, after pakyinllCn of thie
ovrdile preiniman, agreed Vo an apprai-
lIeinnt of the dainages mnder certainl
resrVatiojîs, wonid not avoid forfei-

tiire in this as.(Jontprm gatie (t'AssIt-
ra'nce Il fillion. v. Mlartin., Court of Cassa-
Mon, 11-à Nov., 1891, DahIlog. 1892-1-313.

GiNEIRAL.

Aý1C*1DBENTS - RATE 0F IDM1Y

-When a succession of' accidents be-
fail to the obýjeet insuired, the insnrcd

auotreceiv'e i ndeîuîî i ies antlouniting
Vo a. suin greater titan thait insured l'or.

And whiere te owlnet of a horse whio
insured iV for 2,0<00 francs received 5OC0
frances imîdemnuity foir injuries happen-
ing therieto, lic can-not, upon Vue death
of te horse, % year afterwards, clainu
an1 iîîdenunity whichl, added Vo the 500
francs, would cxceed the sun of 2,000
francs. Co»tpaptie â'Assur. Z' Urbaine
et la Seine vr. Leroitx. Ct. of Appeal,
Paris 3892l Dalloz 92-2-271.

1Note.
The editors of Dalloz iii a note to titis case

find fauît with titis hiolding. Tlîcy say
(translaition) l"ini ffect, w~hat elenients in flic
case should serve as a basis for fixing the
indemnitye BL3ot '4he extent of the actual
loss to wvhich tite instired is subjccted and
the ainotint stated in the poiicy.

If the value of the object inistred be re-
duced by an accident l)y one quarter its
total valuie, and if this depreciation in value
reinains, undouhtedly this inuist be taken
into accouint, the insured uipon the happening
of a second accident resulting in a total loss,
could only receive the full anituut less the
onle-quariiter, It would. be othîertvise wviîcî the
depieciation liait ceased. If a hiouse \çvere
biurnt in part, and rcconstructed into its
former condition. or if a liorse, bei ng -%vounld-
cd, rccived sucli care as to restore it to its
former value, that is tlic value which shouild
enter into consideratioln in fixing the in-
denînity. This is wlîat ocetirred1 in the
present case; it appears that thp ixîsurer did
flot j)lea(I depreciation.

Now, as to, the second eleinent in the case;
tic aniouînt instired for. At the tiine of the
acecident wlîieh gave rise to this action, the
paýrties tlieret-o were under the force of the
or-iginial, contract of insurance, and the in-
sured hazd paid the prenini statcd therein;
the judgýnent specially admnits thlese two
points. UTnder these conditions the riglits of
both parties inust be deterinied by the.
policy, that is to say te indeuinity, an case
of accideiit, continues to be the niezisurp of
the suin i by the policy. Nowv, the
preniiuin for each year is the guarantee foi,
tha«tt year, just as the rents for- cach teri are
thle price of tie enjoynîlent of the terni
thlerefore during the year covered by tue
preininîn the indeninity cannot exceed the
anoutt insurcd for. If several accidents
1a peu ini the one yeur, the sunu insured for
wi Il be the maximum that c=n be receivcd
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for tle luesîeifflejnities ; if these
acecidenits occui lin differentyears (whlich ,%Vas
the case in the preseilù action), tixis suin wviI
lie the mnaximumiii of enchl indeîninity.

INTEREST.

MONEY IPATA3L AT Tîmu DEPE~N-
ING ON A FiUTURE CONTINGENT EVENT

- înD1EPENDING ON A VE,!RiFicA-
TION 0P ACCOUNTS - DAýmAGES ýOR,
DE TENTION 0Fr DEnT3, - 3 & 4 Wil. 4,
c . 42) S. 128.

Au award mnade upon a joint traffic
agreemient between two railway coin-
pallies deterniined thataccounts should
be rendered by each company to the
other in May ; tliat a payinent of not
less than 75 per cent. should be made
on accomnt of the balance appearing
to be due on the face of the ac-
counits so exclianged, and that this
paynient should be mnade as soon after
the lst of June as possible and lot
later bli the 15th of June. A large
balance becaîne due froin. one 0f the
companies to tie other, to recover
which. an action was bronght and in-
terest claimed :

JIeld, affirining the decision of the
Court of Appeal1 ([1892] 1 Cli. 120),
that no interest could be recovered
under 3 & 4 Wxîi. 4, c. 42, S. 28 ; since,
there was no Il debt or sui certain
payable by virtue of a writteîi inistru-
ment at a certain tin1e," within the
meaning of that statute: nor had auy
demiand of payrnent claiîning interest
been mnade in %writing: and that in-
terest could not be, given by way of
damages for detention of the debt, the
law upon that siibjeet, unsatisfactory
as it is, hiaving been too long settled
to, be now departed from. London,
C/tatharnb and Dover R«ilivay Compctny
v. Soth Ea.ýterm Zailwcay ComLpany, H.
L. (E~.) [1893], App. Cas. 429.

INTOXIOATING LIQ-UORS.

CANADA TrEM,ýPE!RANCE ACT -APPLI-
CATION 0r, INES - MUNICIPAL COR-
PoRtATioN - DISCRETioN - MANDA-
mus.

This was an application for a man-
caus to coinpel the municipal counicil
of the city of riredericton to pay to, the
applicant certain expenses incnrred

iii l>rosecttofs for' violation of tilt
Canada. Tcînperance Act in the eJt,'.
The applicant lad laid sone (,,ighteeii *l,*
f'ormations before the police nîatgistiatt.
and had eînployed counsel to condutc
the prosecutions thercon. Ont of theIeighiteen i nformations, sixteenl convie.
tions Nvere nmade, and the fines frolil
these collected and paid into the citv'
treasury, and it wvas not disputed th.at
the city hiad a fu.nd iii han(l froin thle
fines collected under the Act.

HCÙZd, that tie order-ini-council of t.he
Dominion Govern mca t authorized flie
finles collected for violations of tlc
Canada Temperalice Act to be handefl
over to, the city 1*or the purposes of the
Act; but that the inanner of applying
thiese funds was in the discretion of the
eity authorities; and therefore, a »aii.
damus would not lie to compel the city
to make a particular expenditure.
Bx-p(trte ifooper, Supreme Court or
New-Brunswick, October 1893 (Can.

'L. T).

JUDICIAL SALE.

VENDITIONI EXPONAS - ORDEn1 0F
COURT OR JUDGE-VACATING 0r, SHE-
RiFFî'S SALE-ARTS. 553, 662, 663 714
0C P. C-JUnîsDIoTION-QUEBI:C..

Apetition. en millité de décret has the
samne effeet as an opposition to a sei-
zure, and under arts. 662 and 662 C. C.,
P. the sheriff cannot proceed to the
sale of property under a writ of von-
ditioni exponas unlcss said writ is issued
by an order of the Court or a judIge.
Bissonnette v. Laurent (15 iRev. Leg.
44) approved.

Per Fournier, J. -.Where the text, of,
the law is clear and positive, a.practice
even long established should not be
followed.

Taschereau and Gwynine, disscnted.
On1 the question of warit of jiirisffio-

tion raised by respondent it wvas hId
thatajudgilient l an action to vacate
the sheriff's sale of an iînnovab]e is
<appealable, to the Supreme Court un-
der section 29 (b). Dufresue v. Dixon
(16 Can. S.C.R., 596) followed. Appeil
allowed with costs. Lefeuut ui v. 16
ronneau, Supreme Ct. of Canada. 24
June 1893.

JURnSDICTION-See Appeal.



JURY TRIAL.

1. VERDICT-R-fDERrn BV TRE JUV-
RE;,I>ÀA'rî,,I ioN.

'[n an itction by a, widow foér dalliages
for the de.ath1 of lier Iiusbanld caused
by the alleged fa-ult of' the delèndfers
iii not firlinly secuiriug a, djslused gatC,
thejury returned a uniaimious verdict
for the defènders, but -added thiS
rider, Il Whule aceccpting uuaniîunously
the law as laid downv by yonr Lord-
ship, we dIo not think that, a, due
mlensure of supervNýioîi 'aud Care over
the gate iii question liad been exerciýsed
by the defenders."1 Thc verdict 'as
entered for the (lefenders. r1liephrsubr
mioved for il rule to showv cauise wliy -a,
uew trial shionil( fot be (yranited.

IIeld, th-at tlie verdict of the jur.y
iiegatived fauit on t;he part of the dle-
feuiders, and that the rider was flot ii-
consistent witlh the Verdict. and tIe
rie refused. Bins v. Tiete el Co. of
8cotland, MIt.?:l Scot.. Lawv Rep. 41.

. is.-GR - -NT 0r- JURY-QUE:S-
rTION S R ES ERV ED B Y J UDG 1;- MOTIO 10.N
FOR~ JU.DG.MEINI' - A-MEND-MENT 0F-
PLE;,ADiNtGs-:NEwT~ALRL 799

-. IP-L- JURIsDIoTIoN - FINAL
JUDGrE NT-O.'tT.:.IIO.

In an action brought to recover
lainages for thc loss of Certain glass
ddhlvered to thIe dlefendan.,its for car-
i-iage, the Judge lcft to the jury the
qulestion of negfligence onlly, -cserving
.ny other questions to be decided sub-

,ii1bimitted the jury dlisagrreed. The
dlefenldants then moved ini a Divisional
urt for ju(dg încnt, buit, p)eldîu n sucl

mlotion, the plaintiffs applied for and
obtajned ai order of the Couirt- amnenid-
ilig the statemient of claini by chaiging
other grotiuds of inegligence. The
defeudants subinitted to sudel order
auoI pleaded Vo such amiendinents, and
new aud niaterial. issues were thereby
Mahed for deterinination. The action
as So aniended %vus entered for trial,
but hiad not been tried wlien the Divi-
1,i01al court proniounced jndgrMent on
theillotion, dismissing the plaintiffs'
%ttion. On appeal te the Court of
Ippeal frein this judgment of the
Divisional court it was reversed.

Ou appeal to thc Supremnle Cor;of
canlada:

fIel d. aLfiliing tule .iud(gîueut of thie
Court ofIAppeal, thlat tIc action iiavi ig
been disposed of before the issues
inlvc(Ie in the case, whliehe uder
tic origrinaIl or. ailmeided pleadings,
had ever beenl passed tiponl or couisi-
dered by the trial Jndge or the j1urly,
a, Iew trial shoiff be ordered, and
thit this was îiot a Case l'or inivokziug
the powver of the Court, iind(er Rlule
799, to finaltly put an end to the action.

-Tcld, a-Lso, that the judgiuent of VIe
Court of Ap)pea,)l orderincb a niew trial

vn iot a, fin-al judginient, nlom did it
Coule withii anly 0f tlie provisions of
tlie supm'euîe Court Act. a-IltIlorizina,
an appeal. (romi judgmni.nts net final.
Gobbau 31a«ifluf«durinq «o. v. 0«ad<i «n

PacfieJalic«y Co., Supreniie Court of
CndMa), 1,]S3

JUSTICE 0F THE PEACE.

SUIMMARY CONVICTION - INFr.onA.-
TION-Two OFFýNÇE-" D1iEc IN

SUJISACEoRt IN Fomzir"-AJU -
'MENT-CRIMINAL CODEI 18921 ss. 845
(3), 847, 85.

An information stating that the de.
fendant ", within the space of thirty
days last past, to wvit on tIe 3Oth and
31sV days of Jnly, 1892,... dîd uiilaw-
fully seli iuitoxicating liquer without
the license therefor by law reqnired,
does uiot charge two offences, but onlly
the, single offence 0f selling Uula,,WfulIy
within the thirty days 5 bat, eveii if
an information so wvorded eauI be said

i o coutravene the provisions of',;. 84.5-
(3) 0f thecCrituinazl code, 1892, the
defect is one "in substance or in fori
ivithin. the ilcaning of the curative
sectionl 847, and does noV ivalidate
anu othierwise valid conviction for VIe
single offence.

The provision of s. 857 that no0 adI-
jonrn ment shall be for more than eiglit
days is matter of procedure, and inay

Ibe waived; and a defeudant who Cou-
sents Vo -au adjournmient for more Vlan
eiglit days caunot afterwards coinplain
in that respect. Judgment of VIe Court.
below 23 O. R. Reversed. Regina v.
Hazen, Ontario, Court of A.ppeal,., Oct.
1893, (CQui. L. T.)

31. L. D. & R. 89.

ýlloitihlg L(lw (tild Reporter.
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IJANDLORD AND TENANT.

1. STOPIA('mI;, 0F EBLE VATOR- )M

The plaintiffs, a firîii of advocates,
claimied $150 (lainages on account of the
stopping of the elevator iu defendant',
building, where they have their offices.
The defemicee was to the etfect that the
lease afleged did not exist at the time
of the stoppage cornplained of. Fur-
ther that the plaintifis ixiade no objec-
tion to the work, and moreover they
had an easy and convenient access to
tlieir office by the staircase. The de-
fendants further alleged that the eleva-
tor -%vas in a bad condition and im-
proveinents were nbsolutely necessary,
and defendants wishied to substitute
electrie power. They exnployed skill-
fuI worktuen, and the work was donc
with all possible diligence. The court!
maintaincd defendant's pretensions,
and the action was disîuissed. Cooke v.
Royal Insur. Co. Montreal, Nov. 22.
Superior Court, Citron, J.

2. LIABILITY FOR INTRo..)UCING
BED BUGS INTO THE flOUSE.j

This was an action by a landiord
against his tenant. The landlord not-
iced sonie tiîne after lis tenant had
left that lis house was full of bugs.

Defendant pleaded thnt thc insects
had long been ini the premises.

IPlaintiff denîed this.
The justice of the peace decided iu

favor of the landiord and conderncd
the defend-ant to pay him 600 francs to
dcfray the expenses indicated by the
architeet as nccssary for the occasion
and 237 francs for loss of rent since the
tenant left thc prenîises. Départeine7t
du ivo-d, Valencienne. 3 Aug. 1893.
Gazette (les Tribîtnautx, 5 Aug. 1893.

LIBEL AND SLANDER.

1. Wonus ACTIONABLE PER SE.

In Continental Nationâàl Bank of
iMemphis -v. Bowd re, decided in the
Supremie Court 0f Tcnnessee,in August,
1893 (212 S. W. Rep. 131), it nppcared
that a postal card was sent by a bank
to a correspondent, froi whom it had
received a draft on B. Bros. & Co., a
mercantile firrn, for collection, which
rend, " lB. i n hands of notary."1 As mat-

ter of fa.Ct, the draft lad been p«aýid to
sai(l bank. It was held that suchi
words were libellous per se.

b2. STTEMENT TRAT DIREOTORS QV1-
A O0MPANY WVERE SELF, APPOINTnD--
LrEL ON THE COMPÂNY.

The defendant publislied an article
iii which he stated that the directors
of the plaintiffs' cornpany were self-
appointed men. Upon this the coi-
pany brouglit an action of libel, charg-
ingr that the innuendo was that by
such unlawful, illegal, and irregar
appointing, the directors were unable
to transact the business of the coiii-
pany.

ffeld, afflrming the decision of Rose.
J., that this was alibel on the cornpany.
Owven Sotitu Bildiirg and Savings &)-
ciety v. Meir, O ntario, Chy. Div. 1893.

"1LANAGER IN TRUTT"-See Sharesz.

MANDAmus.-See Intox. Liq.-Miii.
Corp. 4.

MARRIED \VomAN.-See Bils and
Notes 4.

MASTER AND SERVANT.

1. COMPENSATION FOR INJURY-CON-
TRACT BY WORKMAN NOT TO ]RECOV ER
COMPENSATION AT COMMON LAwi OR1
UNDER JI1mpLoYERs LiABILITY ACT
1880 (43 AND 44 VIOT. c. 42).

A compaiiy of contractors effeecd
au. insurance against accidents foi-
their workmen, the prernium beig
paid partly l)y sums deducted weeldy
or fortniglitly from the workimen's,;
wages, and partly by a contribuitioni
from the contractors themselvcs. On
the pay-box and in other places a.bout
the works printed posters, headel iii
large type, "lNotice to Workmne-

Accident Insurance," were posted up.
Tbese posters set forth-(1) that the
contractors had effected an accident
insurance for the benefit of their wvork-
men ; (2) tînt contributions on a cr~i
scule would be deducted froin. their
wages; (3) thnt certain benéfits wolh
be derived from the insurance, 01100
whicli was, thnt if injury should be
sustained from an accident to the
workmau, during tlie course of hi:
exnployinent, and should not prov

63*>
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fatal, coimpeiisation wvold be paid to
1dm weekly at a certain rate, and for -a
certain period ,and (4) tlîat the
workman's acceptance of the benefits
thereby provided for sliould be equl-
valent to a diseharge of ail daimis
against the eirployer at conîmon law
or under the Employers Liability Act
1880.

A workinan who liad been ninie or
ten xnonths in the einployment of thecontractors, and from whose wa,ýes adednction liad been mnade as a con-tribution to the Accident lInsurance
Fund, was injured by an accident
while in the emiployment of the con-
tractors, and thereafter accepted aweekly allowvance in ternis of the
insurance scliene.

Ifeld. that lie had thereby discharged
ail clainis against his exuployers atcommon law and under the Employers
Liabili ty Act 1880. WVrigkit v. Jffirnard
Baker & Co.,ý 31 Scot. Law Rep. 27.

2DisOBEDIENÇEnr~IsA
Circumnsta-nces in whidli keld that a

farmer was within his legal riglits in
ordering lis servants to 'vork during
the niglit on the ground of energency2
but w-as equitably barred froin found-
ing on the servants' refusai to obey
the order as an net of disobedience
juistifying their dismissal. Greig, &o.,V. Jfoi,, 9 Scottish Law :Review, Sheriff
Court Reports, 341.

MERC-ANTILE AGENCIES.
LiA BILITY TO SUBscRuxERs FOR

FALSE REPRESENT.TXONS.

By the contract between the defen-
dlaits ho condncted the business of amier-cantile agency, and the plaintiff, it,was agreed thiat the defendants, at the
request of the plaintiff, as an aid to it
ini deterninîno, the propriety of givingj
eredit, should comimunicate to the 1plaintiff sudh information -as theyj
'night possess concerning the mercan-
tile credit of nierchants, etc.; that,quc information should be obtained
and cominu,îicated by sub-agents ap-
pointed in behlif of the plaintiff by

,the defendants; that tlie defendants
caused by the negleet of any sul-agent,and that the defendants in no manner

63

gtlaran tee(l the actual1 vei-ity or correct-jness of anuy sucli infùrination.
siiel consequence of a reqnest forsc information concerning JÇiùts of

Oswego, a report concerning him 'vas
made up by J3nrchiard, the defendants'
a'get at. -tha-t place, and was by hii
sent to the defendants, and by themn
to the plaintiff. Burdhard and Kitts
were connected in business, and for
the purpose of promoting his owninterests, Burdhard mnade false state-
mients in that report. The plaintiff,
relying on the report, disconnted the
acceptances of Citts, wvhieh were valne-
less.

ffeld, that the defenidants were not
iliale for the loss; that iii trainitting
the information 'vhidh they had ob-tained they comipletely fulfilled the
teris or their contract with the plain-
tiff~ thnt the accuraey of the iniform-
tion so obtained was at the risk of t.he
Burchard was not acting within the
scope of his aLthority as agent of Miedefendants ; that lie 'vas not eitnployed
as the agent of either party iii reference
to the discounts which lie caused to
be effected ; that lie was merely an1agent under the agreement of subse-rip-
tion to furaish information ; that the
defetîdants were agents of the plaintiff,and -as it appeared froin the agreement
that the service reqnired eonfld not be
rendered by the agent, but must mainly
be rendered by sub-agents, the defen-
dants were not liable for the errors or
inisconduet of the sub-agent, if they
liad used dlue care iii his selection.
Oity YMational Ban~k of Bi rin q/1li arnAlabamza v. Dîtn, United States Oircuit
Court of Appeals, Second Circuit,
October, 3893, 48 Alb. L. J. 371.

MUNICIPAL CORPORATIONS
-SEE ALSO INTTOX. LiQ.-TA-xÂTION 1.

1. IPROVEM)ENTS-ASSESSýiIENT.

Speciai -assessment for a local im-
provrenient is void whcre a, portion of
the propcrty bcnefited is arbitrarily
and intentionally oînitted fromni the as,-
sessmlent, nnd thnt,' too, thougli the
property asscssed is benciited the
amnount it is assessced. llfasie-s v. City
of Po,-tlaîul, Supreine Ct. of Oregon,
33 paie. Rep. 540.
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2. TWS''S Unr QAIS

A couint-y owni(r lanîd platted it as
a townl site. located a town theî-eon,
aild recorded the plat, whliclî iii lée
ceîîter showed a tract inarzed Il Public
Squa,,rc.'' This was surroundedl by
Btreets. Outsidc of it were blocks
subdivided into lots. Whien thé lots
werc- soid, the, county reserved t.wo,
facing tie publie square, on whichi it
buit its Court flouse. For fifty yeýars
the etounty lias asserted no riglit to Uic
tise or occupancy of tîe square, but it
lias been used as publie grounds iu a.
city ordinarily are use(.

-leld. that it, wvas the intention to
dedicate the square to the town for
Park puirposes, cand thlat it was So ac-
cepted by the town, anîd thiat, wbether
or not tlîe légal titie w.-as in the couinty,
assessiiients against the square for
paving Uie street around it wcre pay-
able by the city, and not the county.
Young v. City of Oscaloosa, Iowa,ý 56
N.W. llep. 177.

3. FiriwonKçsDILA-usc.
A large display of Iireworks, includ-

iîîg heatvily-chair-gedl explosives lield
at the junction of two narrow aÀ~ coi-
pletely buit streets of a large City, and
rnanaged by private persons iind(er no
officiai responsibility, is ail unrea-on-
able and dangerous use of the streets,
a nd a public nuisance. 19 N'4 Y. Supp.
665, affirined.

Whule a display of fireworkS in a, City
street mnay bie iii fact a nuisance, the
city cannot relieve itsýelf of liability for
dailages caused by sucll a display,
licensed by the na;yor or under the
autliority of aul ordinance, on1 the
grrolund( that the ordinance is ultra vires,
since the council, adînittedly, lias
regulating powers ln the preinises.
Speir v. 'if y of Brooldyn11, Kelw York,
Court of Appeals, Octo ber 3, 1893.

4. ONTARIO MUNICIPAL ACT 0F. 1887
('R. S. 0. 0. 184) - CO.NSTR.UCTIO)N-

l)À~iÀGBs OR NNFk~NEM
DAMlus-NoTiCEiiN WRZITJI%'G-R.EM-lEDY
1BY AIZIITJZATION.

Under the Ontario Mfunicipal Acet of
1887 (R. S. O. c. 184) au action for
daunages lies against a, rnuiucipality ýat
the suit of any person who can sliew

tlîat lie lias slustailled iîijury froîn thi.
non-perforniaîîce of the statutory dut.N
of imaitl;aining anîd reJ)airirig its drain.
age works.

plies sc. :')3, sub-sect. 2, ap.)
pist(> a, case whvlc Ladls within. 8eet.

586, and, wile prescribiîîg a, notice ini
writiîîg as a condition precédent to a

mandanusdoes not on its truc, con-
struction prechîde an action foi' damu-
ages withllt suchi notice.

In au action broughit witliout niotice
iii wri ting- -Lainst a, îîîunlicîpahity l'or

(lanaes orinjury caused to the plain.
tifl*s' lauds and foir a inandamus to pr-
venta recurreuice of the injury.

JIel<1 that so far as such. injury w-as
occasioned by the municipal dr'ain andl
eînbankînent, being ont of 1-epair.o
fronu their not being kept in sucli i
state as to cari-y off iii relief of plain-

tifs'lad llthe water which tie drain

Colistru t te action was miaintain-
able.

.Uèelà fuLi-th er> that s0 fa- as th e i l -
jury was occasioned by the negligeuit
jconstr-uction by thée iunicipality undfe-
its statutory powers of another d-ai
the action munst be dismissed. The
î-enedy ili suicl case (sec sect. 591) was
by arbitrattioui as directed by the
statute. C'orpor-ation~ of Raleigh v. TWl
liants, [1893] App. Cas. 540.

STRUCTION ON-- STRELT- AcTIO'N CLADU

INE; DAMAGES - CONTRIBUTORY (-

,Tle defendant corporation was cii--
gaircd iii laying water pipes on one af
flic streets of the town, aîîd cauiscd

;xavetion ob ade for thiat, tr

hoeon adark and stormny iglit, feil
into one 0f these excavations.,hil
the defendants werie charge 1( witl,
liaving negligently left open anîd tua-
gluarded, and was sevcrely injnui-edt.

In an action elaimuing damages for
jthe injuries sustained, the jury fouald
iail questions submitted in favoulr Of
the plaintiff cxcept the question wlhet-
lier ou the niglit in question the plinl-
Itiff, by taking reasonable precautiolis
jcould have avoided the mischief, whlcl

wvas fouind if favoîu- of the defeid*anltS

Moitihl.11 Lmi, Dýy1'-,;1 and Reporter.
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liere wvas nueieu .lîttepan
tiff knew of the priclrexcavathon
inlto whiclî slie l'el], but isle hiad general
know'ledIge that mnen w~erc encrag'ed ii
digging trenches ilu the Street. fier
evideuice on this p)oinit was They
were exeavating S(> often iii puting*10
down water pipes that I did nOt re-

On a motion on behlai, Of' thie plain -
tiff' to set aside the fiinig in question
and the jtud]: încnt foi. the dIel*endanIts.
entere<l thereon the court wseuîI
dîviclediluopinion. Praserv 'tlie Townt
of 1\ C lats*qow. Supi'eie CorNova.
scotia, 1893.

6. ONT.AROAl mo" MICNI PAL A-CT- CON-
ST.RUC'TION 0F BRJUS-LIAfILITY
FOR CONSTRUCTION AND -MAINTENANCE

-VID'rI 0FSTREU1 1I-R1 . . (1887)
cru. 184, S. 532, 54ONrRo

lBy thie Oîîtartiio 'Municeipal Aeft, R. S.
0. (1887) p. 1&15 sec. 53,the counlii
of'any count.y lias Il e-xclusivejurisd1e-
tion over a-i1 bridges erossing stre-ains
or, rivers over one litndred feet inu
widthi witlini the limnits of amy incor-
do0ra-ted village in the colint'y and con-
niecti îig any muai n h igliWay ' I cdi n gý
thirough thle county,"1 and by s ec. .53 4
thie county coinueil is obliged to ereet
andi maintain bridges on rivers and
streais of said widffh. On rivers or
st.reamls of one huildred feet or less in
wid th bridges ni tist be constructed and
imaintained by the respectii'e villages
throughi whiehi thiey flow.

The river Nitm ilows thiroughi the
village of K-'ew-flaniburg and ini dry
-scaýsons wheu. the w~ater is lowv tlie
wifth of the river is less than one huni-
drcd feet, but after heavy rains and
freshietsi it excecds tlîa.t widthi.

ffeld, reversingo the decision of Uic
Court of Appeal (20 Ont. App. R. 1)
atid of the Divisional Court (22 O. R.
193) that the width at the level attain-
ol a.fter lieaïy rais and freshects iii
t;ieli year should be coîisidcredl i n de-
twe11mînilig the liabilitv ilîndcî the ac-t
tb construet and maintain a bridge
<ver the river ;the wiclth at ordinary
high water mark is nlot the test of sluch

liaility. Appeal allowcd with costs.
1'illuge of y6rel JIamnlurg v. Coulity oýf
trateIoo. Silpreînle Court; ol* C<II1ad(a.
'24 Jjjime 1893.

NEGTJIGENCE-Smi!-, Muiý
COR.5 -l. z (1xuu c Em-m.~~JL

1. I>ROXIMIATIE (ÀVS11 -AGE

C. * avi zig- d inh is 1i(>rses iluto I
inbryardI aîIjoining ai street o>1

whicl blastin zi pr oswere bin
(arriel on1 left th1enli iti chlarge of, tie
ow'îer of anotIier teali . m~'hi ile lie
interviewed the propriel mr ol* t.)e yard.
Shortly after a blast wvelt off, mid
stoines tlir-own by tHie explosioni fel I ont
thie 1ýoof of» a1 shed bliIi wich C. NVaIs
standling a.nd frigîz tenied the c lorses,
wliieh bcg-aii to ruii. C. ait oncie raul
ont i n front oU thien aund cndeavourecl
to stop) tlieîn, but eoul d niot and lu
trying to get V wy lie Wvas iinjtredl. lie
br-otugh-t an. action agraiuist the muni-
cipality coHci gtie blasting oper-

aVios torecoe daiages for - slel
ijuiry.

Jfe?, afirmig te dlecision of tlie
Court of A.ppeal (20 Ont. L\pp. R. 49),
Gwynne, J. dissen ting, that the ulegli-
gent minner in which the blast was
set off wvas tuie proxiinate and direct
cause of tîme iujury to C. thatt siudi.
negi igent act iiînxnediately produced
inIiiii the state of mmdil which lui-
stinictively ilnpellcd hilzu to atteînpt to
stop the liorses ; a.nd that lie did no
more tlîan a.ny reasonable mnan Nvould
have done uîîder the eircumnstanees.
Appeal disinissed. withi costs. Toicib of
.Pr-e8cott v. (Jonnc1ll, Supremie Court of
Canada, 2-t Jâne 1893.

2. 1{iGiml'y-HOE5El.

It is not negl!i gellee Jiel se for the
driver of a horse of a quiet disposition
standiin luhie street to ]et the reins
go while lie alighits fromi the vehlicle
to fiisteu a liead w'eighit, there beiîîg at
the t.iiîe little traffie and no noise or
dsturbancc to frighiten the animal;
anid the owuier of the horse is not
t-espowsible for damnages caused by the
liorse ihi runnincg away wlîen frigliten-
cd by a sudden noise just after the
driver lias alighited.

Judgnmient of the C ourt below re-
Ver'ýed. 81îfliv«nt v. 91fr WIilliamb Ont.
Court, of Appeýal, Oe-tober 1189,3 (Cani.
L. T).
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3. PissuENGBiru ViE.L - JsE oie
WHARF - INVITATION TO PunLIa-
ACCIDENT IN IJsING XMrflA],LZFPIOX-
IMATECuî-ECS~V AA S
NOVA SCOTIA.

A conîpany owning a steainboat'
niakin g weekly trip)s betwveen Bostoni
and lIaliflX occiipied a, wharf in the
latter eity leased to tlieir agent. Fori
the purpoýse of getting to, and froxin the
steainer there was a plan k sidewalk. o 01
oîie sidle p)art waY down the wharfand
îeCI-sons using11 it usually tuile(l -at the
end anid p)asscd to the, îniddle 0f the
wharf. Y. and his wife went, to iieet ý
a passengcer e-xpecteci to, ar-rive by the
steamier betwvcen seven and eig-lît
o'clock one eveing- in Novenîber.
Thiey wvent down the flanlk sidewalk
andI insteadl of turning off at the end,
thiere being n10 liglits and the niiglit,
being dark, they contiinned straigliti
down the whîarf, whieh na.rrowed after
soine dlistance andI formed a *jo, o
reaching whicli Y's wifE, tripped and
as lier usadtried to catch lier t;ley
hotb fell into the wvater. Forty-fonr
days afterwards. M1rs. Y. died.

lu an action by Y. against the coin-~
pt«niy to recover damages occasionled
by the deatli ofis wvife, it appeared
that the decea-Sed hiad not had regular
and con tiii nu a i edical treatinen t ater
the accidlent. and Vtue doctors vho gave
evidlence at t;he trial differed as to
whliee or not the immiiers ion wvas thei
proxiinate cause of lier death. Tfle
jur*y when asked .--Would thedeceased
have recovered, nlotwviths tanding the

acdnif slie had hiad regular attend-
ance ? replied], Il very don btful."1 A
verdict wvas found for the plaintiff
with $1l,500 daniages, wh jeu the Su-
preine Court of Nova. Scotia set aside
and ordered a new trial. On appeal
frorn that decision

.Ltehd, that Y.- and ]lis wife were law-
fuily upon the wharf at the timîe oftlie
accident that in view of 'the esta-
blished practice tliey liad a. riglit to,
assuine th-it th 'ey were invited by the
conipany to go on the wharf and assist
their friendls in disemibarkinigfr-om the
steamer; and tIîat they liad a riglit to
expect that the melans of approacli toi
the steamer were satè for persons
uising ordinary caî-e, and the coi-pany

was under an obligation to sec thiat
thecy were safe.

I(cld. fîîrther, that, it h-aviîîg beeuî
proved that thie'whlarf wvas only rentedl
to the agent because the landiordl pre-,
ferredl to deal with huîni pcrsonally,
and Quat it wvas rented for the use of
the coînpany whose officers liad soh.
con trol of it, the coimpa--ny vas !in pos
session of it at the turne of' the acci-
dlent.

llèld, also, that the evidence amil
Iiiiding of the jury hiaving left it in
dloubt thiat the accident VaIs the pi-ox-
iimatcecause of Mrs. Y's death, tlhe
jury not lhaving been properly in
istructed1 as to the liability of the coin-
l)any ndfer the circulms tan ces, and tlic
daînages being excessive under the
evidence, tue order for a new trial
siioul(l be affhriined. A PPeal dlismnissetl
wvitli cost. York v. Canîada Atiauf n
Steaiiiship) Co., Supreime Ct. of Canada,
June 24> 1893.

NLbw TiziAi-Secý Julry Tria].
NUISAiNcE.-Sec 3111n. Corp - (Fi îe-

works) 3.
ONTARIO M~'UN. Acr-ýSeeMAu i. Corp.

4 -6(.

PARTNERSHIP - Sm;L AL.so I.x
SOLVENCY - IIAILWAY COMPt.

SI;ETTLEME'tr-NTS - MACIET

A partiner wlîo lias knowledge o>f eni-
tries in the partuership bookzs by ]ii.5
copartnier, cliarging hua witli iteiis, foi-
which lie is not liable, is guilty of
lâches in set Vling Up the partner.Ship)

bnieson the sliowing, made by tlht
books, without examiningy tienu to sev
they liave been corrected to confori
to, bis, contention, and lie cannot tiie
after impeacli tlie settlemieît on thev
-round that tlie books were imot cor-
i-cet. KiteelcLnâl v. 3fcLc1cIIený Tex., '
S.W. :Rep. 309.

PipES 0F WATER., SecrÂY
Taxation 3.

PLRADING-See Bills and Notes 3.

PRINCIPAL AND AGTENT.
ExcEss 0F AUIIORITY-Liii3jLITY

OF P.RIN.\CIPÂL-M'O'.TGAGE-AUTI0R
ITY 10 PLFDGE- TITLE-»ERDS FOR A
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PÂWiriÎCulAR SMFI4~ ns
RE DEMPTION.

Tuie owncr of, land deposited the
titte.deeds with the 111. Batik to -secuire
an advance of £750. Being, desirons of
obtaining a ftu ter advance of £1500,
lie au.itliorizedl bis son to borrow £220(0
I'roiii aniother baikli and gave hlm ai
written authority to reccive the (leed-s
froîn tbe Ui. IBank on paynient of thbe
suin due to thcmeu. '.1heson fritud n leti-y
pledIged the deeds to a dlifferent baik
frin thiat wliich liai beci> proposcd
l'or a xnuchi larger advaiice th-an hoe
was autliorized to borrow, forg-ing( bis
raflhcr's lianlie to a, proulissory Iote and
dieposit ilote. Out of this advanee lie
paid £750 to t;be U-. Bank, and £1500
to biis father, and kzept the rest for blis
om-n use. Tbe son afterwards induced
t'le defendants to avnohlmi a. stili
lar ger sumi, ont of wvhieh the advainco
by the banik W."s paid off, and te land
was coiivêyed to the defendants by
forged deeds by way of mort.gac f'or
securing tie advances. The defenidan.tts
hiad no notice of tbe fraud, and tbe
dlealings with the proyperty were kept
secret frorn the flither. Siubsequlenitly
the son abscondecî, and thc facts thon
became known to bte father. 11e
broughbt an action againsb tbcden
ants clitiming Vo redecîn the propert'y
on paynient of bte suin of £22000 whichi
hie hiad autborized bis son Vo borrow.

.IIeld, (affirmning tbe ilecisioit of
\%right, J.), that the plaintiff, hiaving
placed the deeds ln the coutrol of bis
80on, could xîot; redecm the property
wibhout paying the -%bole amnotnt
whichi bis son hiad raised upou thein
Aithougli bbe son biad exceeded bis
atborit-y lu raîsing more titan lic Nvas
instrneted to raise, ,and hiad cffected
Itis purpose by forgery. B>'oeklesby v.
Tenbperaitee Permanent Bieilding Soûiety,
C. A. [1893] 3 Ch. 130.

PRIVY COUNCIL-Scee Appeals.
PRoMîiss0îzy NOTE-SeC i]S anîd

\Notes 1-2-4.

RAILWAY COMPANIES-Eii-r
ALSO CAIR.IERS 1 - 2 - 13- TxATj ON

A contract by whichi a iinunîber of'

railr-oad compatives -~ lease l' t;hoir
roadS and other property tu one0 coin-
pa-ny for 99 ycnrs, the latter cupn
agrecing to oJoriite aiff main tain bhe
untes an-id pay to eaehi of tbbc other
coilipanies a certain proportion of 93
peŽr cent. of t;he net pr-of!its frontu silu
oper-abion. is a c.ontraet ol par.Unershlip
antd not a, leaso. G<tlr<'eWoli., If. & "I. 8.
Py. Vo. v. Da vi.q,'rx.. Re~W 1ep. 30 1.

SALE.

DEMIVERY - ACET U uAr
- WARRlINTY AS TO - DAM 1A $
Aiers. 10M3 1473, 1507 C. C-Qinc

In It coutract for the pturchase of'
deals froina A. by S. et (el, inerebiants in
London), it 'vas st.il)llated inter alia, ais

tee qtuality tu ho. equ-al to bbc usual
iEtceuini Stock aifd to bo mlarked
witb tbe Beaver Brn,'and the mod(e
of delivery wvas C.o. b. vessels at Qncbec,
ando pa.yaient i.y drafts patyable lu
Loiffon 120 days sighit fromn date of'
shipmiett. 'l'lie deals were sbiippcd at
Qiuebec on board v'essels owvned by P.
& iBros. at t'lie reqtlest of P. & P I. i i-
teniding purchasers 0f tbc deals. Wbeii
bbc(, deals arrived iii Londlon bhey were
inspected by S. et al, and fou.nd to be
of iliferior ounaliby, andà S. et al, after
protesting A. soid tbemi at reducedl
ra-tes. Ili an act ion of' danuages for
breacli of contract.

JTeld, reversing the judgment of 'tbe
Couirt below, tliat thc dclivery was to
be :at Quebec, subjeet Vo an acceptance
iii London, mnd that thec purchasers
wvere etititleI to recover under bbc ex-
press waranty as to quiality, there
being abundlant evidence that bhc
de-als, were nlot of the agedquality.
Arts. 1,507Y 1473, 1073 C. C. The Chief
Justice and Sedgewick, J., d isscnting.

Appal ýallowed withi tosts. stelwart V.
AiUkuîol Suprente Ct. of' Cauada, 24
Junle, 18913.

SHARES-(SEEL ALSO ESToPPE.

TR.A.Ns1r.R 0F. SIIARES SUBJEcT Tû
ATizUST - CONSTRUTCTIVE NTC

SIGNATURE 0F BANIC MANAGEM, A'.-
?~tANA~TE N TRUiST."

Wlhere bte respondent had tîran-



JIloith ly Lin D'ige/<st (li eotr

sferred shares as security for a loan,
lield, f lit the niplans S derivative,
transferees fi-oi the lender, were ijot,
alfected by a tst ini fia.vour of the
resl)ondent, uniless suech trust %vas
clearly disclosed on1 tue oaef t;heir
auithor's titi, or- was ot;herwise notified
to thcmn.

Th'Ie wvords LI manager in truist,"1
appended to, tii e sig'nat;ure of a batik
manager, import that lie lielcI and
tranferred the shares lui trust foir lus
eînpioyers, the lîak, anîd are not cal-
culated to sucrrest tliait ]le Stood in a
ficluciary relation to Soule tlîird Person,
so as to affect a trausfèree for value
witli ~oSuutienotice of' Sc(1 rel;i-
t.ionship. London and Civnadiam Loan.
aw d. Agen oycoy v. 1) îaqg.n, [1 9]
App. Cas. 506.

SHIFS AND SHIPFING.

1. 1zA~~1..T-ir Om Dis
CHARG-E 0F CAG-D~rvciM0_NEý
- S UN 1) 1Y., .Ž,N» F ÈT 1- ID.AYS EX 1CE1ýPT E]).

The plaintiffs' steaier -\vas c.hartcred
b.y the dleleiida.nts to ca.rr-y a, cargo ol
coails, " to be, diselu-arged at flic rate ol
.200 tous per day wethrpriuuttiiug
(Sundays amd fête days excepted)
accoruîuîg to fhie custoin of the port of
ciise-iarge and if sooner discbarged to
pay at thc r-ate of Ss. -id1. per hour for
every hour saved1."

Rcid, thaýt Suuidays and fête dalys
wcre exciuded both iii the comnputa-
tion of the tiie .1lowed for dlisclualrg.
ing, and ini that of thc tinie saved, -,o
thaf; despaitdli inoney, by way of set-off
to a. caini for fireighit, was on1]v payable,
by the plaiuîtiffs to the d1eréend1Lîts,5 ou
the differeuce between t-li iiul)ier of'
lîours aetually ocempie(i hy thIle defen-
dants ini tle discliarge, aild the total
nuul)er of h <uirs wlui cli tue charter-
party a-hlowed t heli. The G icidevoii,
[1893], P. 2)6!.

2BILL oi A1; CONSTRUCTION
or - lEVI ADI NGA1 PIT]

SPIxIrIî VOAGE-EXTEýNT OF i~
VIATIO'N AUTR]IISEI).

Oranges were shippued ou board a,
steanushi») un1der a hi l 01f Iading whieh
st.atedl that the shlp was then 4' l ing
ini the port of aaaand bouni for

Liverpool, witli liberty to proceed t>
and 1(sty al; auuy port o>r p)orts ini aniv
statio>n iu fthe 1M(d iterrnc1ian, Levauut,
Illaek Sea-, or Adriatie, or on the coasts
of Afrie:t, Spain, Portuigal, Franee.
Great, Britain and Ireland, for the pur.-
pose of deliverîng coals, cargo, or
passeigerCis, or for any other purpose
whatsoever.'' The bill of ladin- con-
tainel ai clause wlîereby the shippei-
expressly agrreed to ail its stipulzîtioius
mluether written or l)riflted. The de-
viationi clause îvas prîuîted îvitl the
naine offtue port 0f. sliipuuiieiit left, blaiik
an iflled up ini writing.

he s]iip leit Malaga for a port ou1
the east coaSt of Spain and ont of hier
cour-se loir Liverpool, tiieni returnied
and mnade for Liverpool, xvhere the
orangres wrere delivecred iin a, da.îuagred
condition oigto the dely. li anl
action by the shipper against tie ship-
owV11C1 for dainages for' breaelh of cun-
tract:

lfel<i, aflirîuing the decision of th(.
Court 0f Aýppeal ([1 892] 1. Q. B. 337.
that the printeil clause inust uot 1w
coustrued so as to dJefeat flue main
object and jutent of the contract, whîich
w-as to carry the oranges froaMalg
to Liverpool ; tbat the liberty iîuust he
restricted to ports wlîiclî were ini th(-
course of the voyage; that the dei-ia-
tion in ouestion w'as; therefore nut
justîfieO., and t-hat thc 5hu1)owVnCr was
liable. Gey1nn. v. _lfargetson. & C'o. H1. L_
(B.) [J 893] App. Cas., 351.

PRINOES AND):UE~DMRAE
CUSi'oMAIZY -MODE 0F LOADEKG.

T.he defendaiuts chartercd thc plaini
tiffS< VeSsel to load a1 cagoof300<) t ons
of nitrate at Iquique in Chili at t-ia-
rate of 200 tons per working lay dayv.
to lue reckoned frona the day the vessel
wasiý reaciy to receive cargo to the <î
Of lier, dispateli, ', restraints 0f pruu-e.(s
an d ru] cis, 1)01itical distu rbainces- or

lii peîm uit.dunthie said vyag(.
al wayNs iiiutuallv] excepted." Th ere mis
at Iquique only% storage 1-ocu1 for-.a
suuîall quantity of nlitraite, and the
customnary muode of londilig there vs
to scîd the niitrate by irail froi thie
mines direct to the shiip's, side azý re-
quired for loading.-Tue vessel arriived

*at Iqiliqlle ou J-aluary 29 -but at iîhai
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tinte a civil war liad broken out iii
Cili, aud by reasoni of te existenice

of a state of wili in bte towil itself it
%vas impossible Up te imareh -5 to Ioad

-n ntate frointheb port. After that
date it was possible to loaid from -the
p)ort ; but lit enseqtuence of the rail-
ivay fri the mines to Iquique beinig

ilu the biauds of te troeps, no nitrate
frern tie mIineCs 'COLld reachli iiqule

itlntil Mareh 23, on whieb day the load-
ilig Cemminenced, auid finiishied on A.pril
1. The vessel ,iailid on April S. She

ivas Miten short of coal, and ilb being
vecry dear -at Iquique she, put ini to

anotîter chuliani port for ib. Shie was
ihiere detainled for t;en days in econ-
,eqiience of lier refusai te pay over
again te the Ohulianl goverument iii
iiower at bhat port bte expert duties
wyhich site h1ad aireadv paid o the
'guvernaiiut in power. ai Iquique. Il
action liaviig been brought by 1lie.
pilainitiffs for demunrrag'e.

Ifeld, thlat the debay ini bothi cases
fell within bte exception in bbc charter-

patv mill & Sel-vice v. Rosa rio Xi-
tr _ opa-ity, [1893] 2 . .) 23

STREET RAILWAY.

2V., C. S3-ONTAR10 A.CT 53 V.. c. 105

Mhere by Aet af the legiîsiturle tlie
aJppelýIn t onpnvw'as aubliOrize1 te

amstruict a railwvay upen aun4 foi- that
Puirpose te tise bte streets of acitby and
:is ;djoiiiiiig iniinieipaliies, whlîeli by
;bc saine ýAt éàvere aubhoî-ized te grant
ii exclu.sive privilege for that purpose.
upctt sucît conditions and for sncbl
Peried as iilit be agreed uipen ; anid

iiweafbe-,by certain resointionts,
âgieeîn cnt, aild hY law sucb.h I)rivilege

ra: liiîited te bhirty years, at tbe
ýxpnation of w-hidi b1Iite corp)ort.i of
tbe city igb-lt assume bte owîîiership.

lichi, that bbe A.ct eouid net lie coni-
-1riied as granbiuig a. perpetual pri-
ifflege te -lse the, streets for thc pur-
;eýe e ùf the raiiway, but thiat the î)ri-

rilege bhereby granmted '\;ts liînited te
thirty years, by tie -agreement and by-

â.Thiat, limit of tinte 'applie(I, )lot
ûfrely te t.he origina-,l î-ailivay, bat to

varionis exteiisioiis tlw1reof an tii i-
r(.(l ili pursuancre of the S'aine pri-.

li eg .011ru(o sirCet Ry. Co. v. Gop-10
ration of the City of To;-oido, [1893]
App. Caîs. 511.-

ef bue Peace.

SUNDAYS --See ist.i

TAXATION.

1. ONTARInO ASSMN ACT, RU.
Q, . 13,SIXTIONS 1. 65- ILYEGAL

AiSEas.S8 N - COURT mFIe VSO

IMUNICIPALI'rlEs- - PLACE 0F BUSINEsS3.

8(-tioi 65> e' tUe Onltarlo AsseSS-
m'ent Aet, IL . .: e~. 193, dees neot

eîma'blý tlie Couirt of lievisien te inake
valid aul assessilient wliich the statute
d(1(S neot authorize.

Sectioni 15 of the Avt provides bliat
Where anly bus:ýiness is earrie 1 ex bY

a person in a, ittîcipaliby iii wMi
lie does neot resîde, Or il two or nîloex*

miiici pal i bis, bte. iersonlul prop erby
belonging te, suchi 1)ersons shall be
assesscdli lbe, xltilîuýili.y iii whVlich

stuch pt±rsounal prepexty is sibuated."'
WV. r-es(iing afnd deoing business iii

l3ralitford, lbas certain nîlerchiaîîdize in
Londoni storedý( ini a, plîllie iarehouse
use 1 by otitex l)(ciil" as w-efl as W.

Itle kept ne. clerk or agent lu charge of
su eh utierclanl (dise, buit w-heul sales
were mnade a deflirvr order was givenl
upenl whicli thie w-arelioinse keepe-

ace.Once a -eek, a coinmercial
ti-aveller foi- W. i-esiding- iii London,
at-tended thiere to take, orders for
goods, îmchudîug bue, kind se stored.
but tbe sales of ýstoùk iii buie ~t-lo
'vere not cenilille( te transactions elu-
bered jute :at Londoni.

JIeld, -affirmîing the decision of t h.-
Court of Appeal, 19 A.L IL. 675- that W.

mid net calrry ou buisiness ini London
wvit-ini the( uxleaig etf bte seebloil atnd
luis unerchandfixe li the wvarcbouse was
inet lhable to be assessed at Lendoil.
11att v. Cît>; of Londulon, Supu-ene ('r.
of Canada, :24 Juxtle, 18( )".

21- TAN ON RAILWAY -*\OVA ýSÇ0Ti.

RAILAY ACT-FEMPTO R INING

iv R. S. 'N. S.Si îî.-c 3
13v IL S. -N. S- Sthst. .5,s 9,
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~ss :30, the road bed, etc. of ail rail-
way coiilpaniies ini the Province is
exempt fr-om local taxation. By s. 1,
the lirst part of the Aect2 froîîî ss. -5 to

3,inlutsive, -applies to every railwa.y
coiistriictedl and ini operation or there-
;îfter to0 be cons.,trutcte<l uu(ler the au1-

of arny Acet of the legislatuî-c
zllby -s. 4J, tuie second applies to ail

ralav oist.ructed or to be con-
striicte-d 1111(er :iut.hority of aîîy spe-
cial .Aet, and to aIl toînpanies incor-
poited for- their coîistriuetiol ýand
working. 13y s. 5, ss. 15, the expression

the companv "* ili the Act nîleaiîs the
eoîîîpan-iiy or party authorizcd by the
5l)ecial Aet to construct t1le rail-

.['hc lIîterînî;tioiîîn] Coal and lZail w.y
voxnpaîy Nwas iincorpotatQd by 27 V. e.
42 (N. S.). for the pi)iipose of wor-king
c-oal m1inles in aa).Beo,;nd for the
fttrther purpose -1 of constructîng auid
îniahinig stncll alod and brandi
t.racks as îigh-lt be l'csar or tie
t;ransportatiîon of coals froin the mines
to thce place of shipînient, and ail othier
business nes arvand nsually per-
formied on rioas"and w-ith ot.her
îpowers oonneûted -%itli the working of
inies -'anîd oper;îtion on rail ways.1"

Under these poweî-s arailw~ay twelve
miles in Icngt1i wais hnîlt and used to
carry coal fromn Bridgeport to Sydne.y
1-1arbour, amd the eoiiipaiiy hiaviing
becolnie invoIve(t. its Prpi er-t, iniehtd-
ing the raiway, WCas SOMd at a sie-riff'-s
sale,7 and t.le pu rchaseî-s conveyed t.he
saîie to tuie Internîational Coal Coni-
paîîy.

By' 48 & 49 V. e. :29 (D.) lU 'vas cen-
acted thiat tichertoa Coal Cota1-
pany iniflit lhold and work tîjeir rail-
wvay foi- thie purpozies of their owîn
miiies and operatioîîs. an d iîîighit hiold
and exereise sucli powvcrs of working

th aiay for the transport of pas-
sengers aud freighit generally for otheors
foi, Iire aýs ilnight be coilerred 0on the
voinpalny 1w thec legislatîn-e of Nova

acoiaad by .19 V. C. 145e,:s. 1 (N.S'),
thie moipa nily wcre ,Ilt.llnri7.e.t 1. lîold
and w-ork tlie raiIlvav 1' for general
trahlie anîd 1h e conve îil cte of passen.
grers aud freighit for hlire, as w-cil zis for
ail1 purposes anid operations eoiînîected
withI said nil nes»- ini necoî-dance vitlî
and subje(t Io 1lie Provisions of t.he

second part of R. S. K-\. S., 5tli ser.,
53, entitled "o0f riwy

Thie niunicipality of Cape Bretoît
having assessed tlie coxnpany f'or Ioe:îî
taxes ill reSpect 0f4' a.la

Jicied, revcrsii]g the decision of' thf.
Surie Cuto Nov-a Scot i«,,

Gwync, J, disentngitha,.t the coni.
pany were exempt fromn sucli taxation;
tliat the rcailway wvas mtie constrtiteI
under îauthority of an ,\ct of the legis-
lature of Nova, ScotiaI 27 V. c. 42) and
ia operation under the authority 0ft'tl

other Act, 49 V. c. 145 ; t-at. the coi-
pany w-as a " raillway Compan Il~ witli.
ing thc meaning of s. 9, ss. 30 of C. 5:3
tîjat the fit-st 1)art 0f that cliapter-
applies to railwa-ys coustrncted undw.i
any Act of the legislature and îîot oniv
undffer Acts exclusive of those to w-ii
the secondl par-t applies .aind thazt ti1'
î-eference iii 49 V. c. 115, S. 1, to tue(
second part does not prevent sadi-ïil-
w-av fromn coîîîing tînde- the ope-ation
0f thc first part of the Act. Iinter-.
?utonal Coal Co. v. Gounty qf C'apc
B-eton. Supreine Court ofCaid,2
June 1893.

3. T«AXA,ý.LTI1ON - R EA 1:Y - Pî'c 1 oEî(
\VATER CMAY

The xvatcî- pipes, h3'di-nts, and Coi-.
duits of a water coîupany , laid to tlie
sti-cets of a cit-y or towii, are txbea
real estate to the company i ii possession,
0f thiexu. under our staýtiute, ln the cityý
or towîî wheî-e t.hey arî; laid.- Inliabi!
ants ofParis v. N'orimy Ivier> Ou.
Supreine Judieial Cour.- of ?li
February 25, 1893. :'7 Cent. L. J., ~I

lLASKELL, .: Debt foV;t t4t.\ lid 11îpoîl d-
fendnt' aqedutscondulits, pi j)t-ý, .111d

liylratsas ealestate, within die- toNvl ('f
Paris. Tite;e appliances are tised to distîhut-
ivatet-aînonig te citizenis of Pai-is. suplii
by a pluilping station zand resei-voit- in Nor-
wav, whcire ils' detendant cor-por-ation 11:1-
iLsla.ce ofl businiess. 13y chai-tei- tActs JSS.
eh. 369; Acts 1887, cli. 46J) the defendmit is
auitorized to sup >1vy the iabilants (if Pii,
auid Norway with 1wate-, and bo hîy plipes
neeessa-y for ln' g,,wnposrj tîn-oigli the'strevts
of lîot~iî towns. Ilie char-ter- does no lorite
the corporation ini cithier town.

Taxes on real iestate are to be seed.
the town w-lie-c lic estate lies, t0 ti- ownier
or pet-son in possession thieri-of" (Ber- Si.
clh. G, § 9);- and ret-al estate, foi- the îrîO
of taxatioîil, ine-lides ".-Ill lands .i*n*
aIl buildings erected 011 or zatliNx'-d lili'-
sans'., j <fd- -§ 3)z anîd the wvoîds lxsii
cliffes "ilteneinents and lie-editaiei1>
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connected therewvith and ait riglits thereto
aud. interests thereini " (M. c:h. 1, § 6, ride 10.)

Under thiese pirov'isi(ons, a boom aeross the
lCennebee rivet', fasteuîed to permanent piers

iii the rie aiff to the shores by chiains, %Vas
iel to b: reat estate, fox' the porzposes of
taxation. Hli v>. I3eut<n, 6$9, Me. 3-16. So
was that part -withixîi the 'state of atoll brtidge~
across ai river' that marks the b<îund:îx'y Iine.
Jutterv V. Portsxmouth Bridge, 78 Me. 9:3, 2
Mit. Rep. 81-7. Water pipes we*e assessed
mi solido ivitti jersonal pi-operty in Roektaiffd
v, Wate' Co.. 82 Me. 188, 19 At]. Rep. 163.
au. in a suit for' the ta2X it iras eoliteîided

fluittlie wer 2.1 estate, and iniproperty
iticludled ini au assessnîient Ivitti cliattels ; bit.
thie Court, ivithouit deeading thie question,
iel it itîminiateriai, as thm colitroverSV was

woi Qf oî'ervaiatiom, nmreiy.
It iul le s<eeti frotlIes,' miitlioiities that

Ille court rives Ve.' %ide Scolie t> tIie: de-
finition ofM' reffl esta-te," for thie puirioses of
îaxation, a.dd it is best that it slîotd lie so.
Stîbjects of puiblie î'eVcuuîî.ý siiould coîîtrîbiite
tu thle public burideis so thazt tî':' illay lie as
tiaIliy as possibule .1111n1 aY II the peoplez

.111d, iii these dlays, inheti Caipital euîuam
ini t:oînmeî'cial c'enters, utatîv tituies t'ept'e-

V1tuaracèter, thiat conitribiite aii inconue. it is

jusît that sui source of profit pay its tax\
lilei'e its locaion luai' bo.

Aqtueducs above or unîder ground are but
1*onditionis siiited, foi carinlg watex', ilide-
filed, tlirol<gh ox' oî'ei the soit. 'rhci ax'e fix-
pxie.terxmanent iii eliaracter, and part of

Ille Iind thait sîlstains tiien. Size, C:îpacit.y,
'11ià the inaterial uised iii thieir conîstructioni.

di lo cane tei ntue. Thev aiie aLon-
ý!iuenIt part of the freehold, ansu long ais
iiiev rellmain the prîopert.y of the tiver of the
fec, tieji' character ais x'eal estatew ivt iot Uc
questioiîed. It is onl1V îvheti t bey ar'e Coli-

'îrit'ted aud, occuplied1 by pers'outs orx co)in-
palies Ulaiig iti titlle iii the Sc;il thlat tixeir.
riassili('i2tiOilas prîperty becoies dotîbtfl;

duiit is, tlie iiiterest. of sucli pîexsonls or coli-
~aniesiii ttuetu becones o doîmtfiil classific-

ato.rallier ttit tlieix'gnre<laratr
recg:tîdless of omvnersii. Thie ownlez' of a fee
mîatv. by sale of sonie Structure mîjion it, and
higantu licciîsc foi' it to remain, as lie-

aw,'n hiiuseif axnd the vendrle, niake it a2
ritewlileas a. whole. itu a gelîc-iu seuisv.

àî ii'tld ho- chîssi lied asý i'eal estutte.
Tht ~xopx'clissfiaitio. idr the' mies-

f tlle rouimnion la'. (if tliis species (if pro-
l'îity, is ilot at lew question. It lias Uleeîî
xIiauIliu ms Colibi'dercd iin Exgtaudf dut'-iigtlle kiasI. cexîturv ; aud( water muatiis aiud iiuîder-

,7'itutidý conduits have there heceti euite
ilixed, to, iîciuided il), allad il par't of ilie soul.

liev' liai-e b>eui roiisidered. m'al estaite, anîd
lau'. uniifox'nxiy be' lhetd ialvtaxabhle ais
?-1cli to tUe "' occupiers tof la mis iuder t lie
.slatte of 43 Eliz., (I', as oui' sLtatut': plirs it,

"bo ti petrson in possession thler-eof." lçillg
r. 3Iavor, et-c., of Bath, lEît,61<>; Rinigiî.

1Vucro's I Maie & S. 631 a Ring- v.Gts
a.hîI & Cok-e Co., 5 la'.&C. 41W3.

l12ler the sa teof 2S Geo. 1IlI., liivitig
-axes uipon the owNvers of' ' laiis aind bere.-
t.:iii<-tiits,"' fi' lpipes <of a rvt'''toxnipaîuv in
x>tre<'î %veî'e lie:ld to lie tuct taixa1ile asisI

/est cuui 1&por<er. 6P41

to the owners of thein. Lord Camupbell says:-
liThe righit iin question. %vhiere exercised.

a ppears touls to be in the natuire of an easv-
ixlient. ,Iil( neitiier htnd nox* hereditainient.

lhe riglit is to couivey water thr11olghl the
lanc ofl tlii, atiid whlether Ille iwater is t o
be ccnvve pon the surface o>f the girounid,

(>1' inl coîerec. <trains, or mi pipes, nIppears t o
lis, foi- thIs puîrpose, to lie inhîniateria]1. The
iiiere l)oiver ho larv the pipes in land camiot
île eoilidered. iauîd or hevreditaniexîts . nlor do
wve thixîk that the pipes, %when laid, eau bie !si)
considlered, %vithin the xntŽ:îuîing of the landl-
tax acts... he coipai are ilot the

owiers oif tihe land, 'vhere thie pipes lie, xîor
are thev the tenants of the laiffl..Ihe
moment the compatir takze upl thecir pipe.,
which liadl heem lid limier thle streets of'
anly patetieitti.arsli, ait1 prLtei2se for Sa2y-

iwg tiat tiiey have or lîeld land in the
palzislh %vouid lie gonie -. Iut, after thie pipes
ile r*elnov*ed, ail1 the land. mn the pa2risll
îvolld 1leniajin, andf it woul bie had and be

lt<l<1 ais before .. 3ut 'ad'like the word
inhiîiant' vhlieh likewise oeclus-, in 43

li7. ch. '2. liaîs Vaîrions ni.11nigs: .111d it.
* îîuî. in that -itatlite, jîassedI to throw a
ellarge iipi the< oreiijiier. umlenu the grouud(
oit wliit.h a <'haittel is detposited ini the exer-
cise <Il au eaîsenîient, ait hiouigh. iu othier aehs

*of partiiienit. it ilneans a telgat iliterest ilu
the soit. This is the nîle:îîin"' 'vbîei w'e tlhiik
it bears in~ the land taix 'e'"~'tro
v'. B3owie(, 17 Q 13. 4ffl.

Thei cil v of Providence laid aL lux oui the
pives of t lie gas Conmpany in the streets, ais

i*eail vstate, Ilîdez' :mL statuite ailthorizing suchi
a1 tax aigaiiist tiiose, wh vio lioldl or occuîîy

* IU'Saiil,' 12(1il, wa:s lielt a2 vahid tax. rilie
tlits laid illndr Ille stalte (if Eliv«abethI.
('xaLs Co. V. Tilirber. 2 R. I. 15.

So a1i lie hune laid 1 liroigh the soil of New
.1isev~, und1%er gr.iit-, froîn the owners of the
hee. is not miv u*eal vstate. wvlexm coiisidered
asa, part of the fee. but is lieUt, foi- the puir-
poses of tqlxationi. 1,1 lbe real estate of the

c'onipnv oiv ii, Illicx' a~ statulte dliii-
iîag t-'eal est ate ams inrhiding ail lanids. awi

ail uildngsor erectionis thereonl 02.' athxed
thiereto. Pipe Une Co. v. B3erry, -2 N. J.

La2,fk0$, lu> Ahi. Rep. 61(35.
Ga.s iiiaiiisa:ndtpi'5a' soînletinies distiii-

guiislied froni the class of px'opert*.y ioîv
uinder colisidevration ' as aliparatulS fox tiie:
deliverv of the îanfetedarticle. :.11-
aire c0ilsideeI tlVdimfiiiines or chattels. 7oin.

C.Gihgt(o-. 12 Alleil. 75; Memuphîis-
highit (Io. V. statt, 6) ('old. 310. \Vater'pps
et".. are iot illau'bilerv. Duidlev V.Aueu'

Trhe pulic bais mi t'atseeiii''ii Lu bd, over
wvhic1 st reeis alffd ronds alrc laidl, Coexteul-
!àive- with t le flecessitie-S of public uise. No
title iii the soit iS arcîuired ilireliv, «tnd(

~îtilte vaVS are1< discontinu il thée ase-
met is extixîisIihed. prj'-ate 'ro'iius

like gas conlipaies,w~ater cîpneanîd
Stre~et xaiav coulipaulies. by l egisati Ve
;2itliority. are Soilnetines allow("t tiei lise of
the public caseinenit ho -servi. the îwecessary
demand of ýsociety. and -w'ithiotit any addi-
tionial c'ompenisai im on ll e owvuer of the
Noul. slicli tcompt).ies t.lerefoi'e. liv thie:
Iiiuhlut liveuse :ueîddtlwuî, take io tithîm



iii te land. They :îre sinîply alloved to
lise it for t lie publie convenience as aî couin-

terlalaicig cnsieraionfor thleir expenl-
ditutre, giv'ing opliort1uflities to gathier touls

lioni its lise. lu uisiuig the Street Or roa(l,
thiey place thieir. piples or rails in or uponi
the groîid, there perinanently to reniaiii.
Tihey occnpîv land '%Vithi appliarices tîtat be-
vett valuiabke for' xliat they yield. These

appliaxîces are fixed,' permnent, used lu
Ct>i11ieti0fl with Ille "il tlîat Sup )orts
anîd sulstailis thIeinl. whien ronsideres as
t-Ile pr atyof thle irrespect ive conîpan les,
they a1re llîol land1(, withlîi the eoillînoii law%
viule. But, whien co>isidlcied as if owiied

lv te Saine eroiwlîo lias title to the soil
tliey inia-y propierlv etiotigli lie so coîisidered.
SuiPîlse the st reeiewuth t.lîcseapplïaiices in jt,
hediscontin uced, anid tliev uc Ia( diçt,-ti
ouit r-ezuioval, aînd îas thte ow'iieî' of the
soi], whio slîouldc tlîeîî leabe thetui, iii gross or
siîîgly. to tenialts or- persolis dcsiriitg to
operate tlieiii. \Voiild t liey liot le 'reail
estate, wltcîi eoîîsidered %vit'h the propeî'ty

:u'; a wuhole ? MWolld tliev tiot pass iy ai deed
or the lani(1 ? 'Vhv, t heu. illav tllev unot
I)roperlyIN eît(îltgl be assessed as meal éstate,
aînd to *thte petrSoi ini pos.session or ftheli?
TPheir valuie as; cliattels wouild lue nîominal.
'Wrater ppes baried in the gromiid as chattels
wvould lue of littie or no valle. It is the uise
that gives tîtetî value, and tliat use is strictlv

tof a itîca pl)iiiietit appliatîce. As
Iuearuîig xipou titis view, se Wateîi Co. v.
Ljytiu, 1-17 Mas;s. .31, 16 N. E~. Rep. 742 ; City
of FaIt River v. Bristol. 125 Mass. î07, P>eople
V. cassity, «; N. Y. 4.16

lIt thle last case cite(], ln voiisideriiig t-li
validitv of a, fax upon a street railwa% lis
lanid, utidet' a, statute v-erv sintilar to Ours,
F olger, J1., says: 4' Tte satt mens, for
iLs pur-pose, t() nïmke two gencral divisions
of )iol)ei-tY -- otiti. ail lands ; another. ail
persorial esae, and theu, to hi' more
definlite, it declares thazt I)' 'land', is iîîcaiit
the eartît itself, anid ilso aibulig Ild
all otiir articles erevted n paît or affixed to
the saîine. WVe do miot t-liiîk tliat, mtvheu
buildings or othler articles are vrecteci îîîoiî
or uîfli\edl to the carL-hl, tlîev are not, il) the
vietv of the statute, laild, îîîîiless liel anid
oiviied iii connectioii with the owîîiershi of
a fee iin the soil. Ve are of the opuion1 t: m
the statute ineaîis sicli an interest in real
estatem n-s ill protect the erectioîi or afflxingq
thercon, and the possessioit, tuf buiildlings an d
fixtutres, whicii wi~ll liriing those bîuildinigs
and fixture-cs iviliin ti terni 'laudit,' and Ioid
ttetit tii assessmieitt as5 the lands of whoîni-
saevei' lias that iuiterest. in the real estate,
aind owns anîd possessc' the lnîildiîigs and
fixtîues. Tlie. defendatîts arc riglit, tlîeî, iu
considering the track of the relatoî's as land,

a îid liable to assessinent ats suceli."
In01u oi. pinioni, wtater mins, pipt$, etc.,

inva lue coiîsidered meal est;xte, anîd taxable,
wlîere tlîey are located, to the persoîi or

VaIlîiany owning thein. The idea. that t-ley
iy lue coiisidered appiirtenances to thýe

place of Snlpply% nd taxable there is un-
tenable. There is no0 pî'inci ple upon which
iL eau i-est. King v. Bath, S-npi-a, alla King
V. 4-liht , Coke Co., .5 Barilî. & C. .166.
Sut anfctcu Co. v'. Newton, 22 Pick.

lImelow dotrie, hiîtw'terworks aref cQl esateandtaxable as ait eiîtiretY at tliî
1)lace of S1IpplyN. is îîot suipported b)y air

ît.Oskaoosam. WTitei.(o.J Board, of E( uial.
i-,ration (lowa.), i1 Tç. M7. Rep. 18. Defenidaîî t

defaultttd.
(NOTE 13Y CENTRAL LAW, ORN11.%,-cî

loiig aga (3r Cet. L. j. 261), this 3ournial.
calied attentionî to thle case of lThe Bad 'er
Luibei' Co. v. The Mfarion Water S g1)%
1 Eleetîii biglît nd PoWer (!o0, decide( b.
tule Supreine court of Kansas, wiceh n-nioi
otiier tihuîîglS, (lecided, tîxat the poles, wire-s
aîid laîuips af ait electric liglit p)lant, betgilî.
Iiiîg at thte )o-wer biouse and exteîidiîîg

1t.briotighoutt the city are appuî'iteîinîices ti
tcu bh )w louise -%itlmiii thu eclai lienl

law% of Kanisas. Tlie cou rt below hiad awarndeci
fte plaiîitiiia I)tcsomal judgimeîit :îgans die
defendant foi'the :iiiioutit cliiied, lait re-
fused to enforce a lien uipon the tmal estate
miîd applaurtenantces oir the defendant for lIe
reason ", that no part oif the inaterial foi.
wlicich pl:îiitiV dlainis a lien wuas on thle ival

estate of I lie defendant or nttachied therett)
~in anv îîîaier excepf; by the ivires stceteledl

froi flie poles of the defeindanf's eltetrir
liglit mîaclitnerv situiated ai t-lie sn.id estutte.

'Iliei Suîpremie Court revci-sed that îiig;
îii t le grould, that t-le jioles anmd ie
tay bce regarded nas au appurtenant to tîtu

power biouse. hiwd li the liglit of til'
p cuieipal case, Nwhichi seelits to lie Suplunrtedl

byan11eauithority, the Kansas court ini thte
Iabove case tîtongli pî'actically ireacliiiîg ut
correct. coniclusuoni pluîcer i. lipoi thme wi'oîîg

ro dfoi'a încamcslien iuon the polis
qanid wlires %voîld. lave beemi popei', miot be*
cause thev w'eîe appîirteîiit to, ]lit bermutse
tht»- were real estate. Tihis viewv is suggestecd
I li a, recetît edittwinl oit the subljt'ct iii tIi

.Velvî y'ou-k l'aie Jolurnîal whereiliî aitet cail.
iiîg attenttion to te fact tlîat uit thme tiîîîe tif

1the Kannsas decision iL. expm'essed douluts as ta
te soiidtîess of the piicipIe laid dowti,

Isays : "1 N one of te ni-tenais fuirtished Iîy
jthc plaititif -%vas actiinly placed ujuoti rie
(lel'eyiduiLiit'5 real esite, buit the pales in tînies
tiou %vereaill iised ini the streets of the city.

Wltile recognizing thei equitable purpose of
thme Supîcute Court, iL seîied to uis 'iliat ti'e
theory of appurteinnce hadl becut stinitid
hevaid w tatbelituiits. ïMamy tof Ile
cases iin te books rel-te to sucît apptir.-

1teiiaice as drain pilles. No nimatter ]low% fat'
fî:oina bulilding its drain pipe e-xteiidsý, Stîcît

U)p s evei'theless, ot'igtînally a- part of tIti'
nid ngand necessaî'y for its use nd eiijay-

muent was a buildinig ; anîd te corts liavi vet'y
- iîoperly rilled liberally ini enforcîîîg tlle-

clî:îuicsý liens iin case:; of t-t clnss. Su.e, for
instance, Beatty v. .Barker (141 es.531.
Buît Lte poles aiid -wir*es of electrie liglitcmn'
pallies alid te pipes of wuiter aîlîit.
antd te itcs of en-bic uoad coîupa-ius wxlili
thleir. phmysicuti conulection witl i Le uivCr,
itouse or punîp'ng Itouse is, litwessary fot' ther
operation of the entire lnt, nie stilI 1101
parts or adjuncts of t-he building itself. li
independleÎt real estate intercsts, aîîd inde'

pedntprioso such plant. "lie rýeceflt
cas of habitants of Paris v. Nîurway

WVnter Co., ini the Suprenue Juidicial (Xtiirt(il
*M:n-utc. 27 Ati. Rep. 143, silst.-ItIIY suT»

.11imthly Lair and Reporier.
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(1 1 ttis view." The Texas courts se-eîn to
,lae flln itothe saluie errotr, holding 1)oles

and wires iin the stveet real1 estate licnuise
app)artenalnt bliereto. 8ee 1-utelîjins V. Mas-
terson, .It6 Tlex. 531, and Keating Imp)lenient
& Machine (Io. V. Marshall Eleet 1-à I"iglut &

To~vNsvrE-Niiui. ('oup. 2.

TRADE MARKS.

liv

A trd-iakwill nt be protectedl
il, the 4m ier lias kno w i n gly iniirepre*
sented the article to the publie, anId it
is imimaterial. that; the adverse p)arty
fl~s to ai 1egŽe sîuc ispretaio.

'Vile fact thaàt ini one year. eiglit years
years belore briugýing, suit, anîd forty
years after the buisilless. wa's est.abli-sh-
ed, conîpflaimnît isnda eircular mis-
represeiînrl( the character of' Mie arti-
Cie sold by lîjîui, wvill not prevent lus
ol)taiig" relief igiat iitringieunent,
or the tradle-mnark or trade- maile borne

lay suech article. Thie fact thiat coin-
plainant filsely sfiated ou luis packages
tluat Mie trade-mark -was regýcister-

ecd N-,oveiînber I1, 18-4 will imot de-
prive hiinu of his riglit to proteet froii
infringeunent, vliexu lie iiu fact On th-lat
date file(] the niaie of thec article as a
bookz titie îuder the copyright law,
and siîmce the publie, eotld not have
becu de eeived by su cli statemueiiù,
there being no provision for register-
ing trd nrsat that ear-ly date.

humoent isprsttio arc nlot
grroilnd Ibr esigcupa at.rle
The wvords Il Liver Meiie being
1)iirely deseriptive., cinot l)c appro-
priated as a trade-iiark. The narne
"Shuniiions" *1anuot be appropri-ated
as a trade-miark, wliceu it bias becoîne
merely descriptive of inedicine pre-
paredl under t-.he fornu la, of a Dr. Si n-

menois, ami is tused Iuy il;îîuy peoffle ini
ini()lCtioII wili~ stielu une.'ici nos.
W 'licre i t ap)pears tlîat (leleiltit pt
ou the muarket packages of inedicine
labeledl 1h D. M. A. siînmiions& Liver

i~ieicininl packages so substanti-
alv siimi!ar te t:hose in whlui coin-

Juad b)QCI previously solti as to dleceive,
the puiblic, ami thlat this ivas donc
with the l)urlpose of selli1ng il; li place
of coin latiiinat's. iiedicicie the latter
is eit itle(I (c an injunilction to rsri
thie uise of suehl ab)els and packages by
defeifdan t. Thie fact. (tl deendi
puIt 1his packages On t;he inar-ket atyear
betore ('lpalatfiled his bill to
resi rai n suicl coîîîpeti (joli d0es liot de0-
prive cmplainanjt of bis riglt. to au

aeonî ing 0. P.ý 8111mons ?J1edzcine
('o. v. .lTait.fîe1d Drn.q C'o., Supreue Ct,.

Ti~ u'rs-Se Slares, Tran-sfer of*.

sale.
VEIw1-e Jury Trial,7 1.

\VAAuNTY-See SaleI Of Delsk.

WATER COMVPANY.
WAr.'TEn:, SUPPLY A"CT. 1886, SS. 11, 23

0OLESTO -1 P 1- S 0N T ri» UT U R E

Whiere certain streanus of w-ater hiad
beeni al)stracted fromn the -appellant's

pirolcrt..y by a- water coinpany acting
unîder the Water Supply Act, 1886 :

Ilcld, tbat. the compensation (lue to
t;he aelntineludod the vaiue of his
proprietary interest therein, and was
not liinuited to thue amaunt of pecuniary
l)enelits obtained by pas,,t user thereof
ini disregard of possible henielits ini tlie
future. Trent - Stougho2b v. Barbados
Water Suppl o.l?/ Limitcd. [1893]
App. Cs,502.

6$4e)
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SU PRElV, ',OUIr'J' OF JUDIC ATURE, (I1Ixn

COURT OP APPEA.L.-27 Jr. l«u'v Times Iep. 125.

MALLON v. G. S. & W. ]RY. C'O.

JnuIy 19, 18.93. - DoG Brrn!-ONTIflUTioiY NlG(LIGI NCE - liEM1%oTENE;,; <1z
DA'MAGE - EVIDENcE OF' ACTIONA BLE NGIEC CETR

T/he )il«Llttfti)assltg «long thte plat fornt
QI' thte defemdauls' rail îv«y statio n camne
iuto coutact îvith, a chain that he had not
observed, and wvas inbimediatcl?/ bit/em by
a dog. The dog W«as attc/e by, the c/taim
1o (t litg«ge btrrioiw ivhu'/t w1as being
dralvi by a porter'im M/e cibployîmeiti of

action atgaiîtGýt t/te defeîtdants f«or negli-
gence. T/te jntr? awcarded £ll00 damages
to t/te plainti9'. T/te Qiteem's Bench Di-
vision GISNJ., diss.), /îhaviing sel aIside
t/te ver-dict on thLe groi.nJ o there being
no evidence of aCtiOn(tble -inegliflence filt b
be sulvnitted bo ajnry-?. ilk (reversing
thte .Divisional Ooîtrt) th(it there wcas evi-
dence of aictionable negiigcnce fit to be
sîtbmitteà to «.jury, and t/ti t/te verdict
for t/te plufinti j s/to îd stand:

Hleld, also that no question of sciemter
«rose .and t/tai t/e damage i'as nl
remote. T/te court considering t/te da-
mages excessive intimted t/t niess thte
plaint itT asseizte<l t thte reditcuon of t/te
damages froin C100 Io C50, tere shouid
l>e a iew trýial.

Thie plaititiff arrived at Porta,-rling-
ton stationi on ist JuIy, 1892, in the
evening, whule there mas fil] liglit. A
dlog wus delivered at the station while
the plaintiff was there. Tlue dog wvas
booked fr0111 Athilone4o Kilkzeiîîy, andi(
thierefore it becaine îîecessary to put it

iiiia train proceedinig to Kildare, so -as
to be tiiere transferred to a trai for,
Kilkemnly. Cocliranie, a porter iii thé
elînploymuent of the deferndfant compa.
iy,, whio liadI a- iuwber of duties to ilis-

cLre,.acording to hlis owni evideîce.,
-%Nas- on this day eingagqed coilducitiuc, a

îbarrow loaded wit.h parcels, aiffd at the
sanie ti:îie lie liad charge of the dog, .ta
terrier, on which there wvas a iniz7le,
a chain bcinig attachced to the nîuzzle:

jthe p)orter f;asteiîed the cliain betwveeîî
the le- of Mie barrow and the iroîî supl-

prt going froin. the shaft to, the leg,
the (log havingr thereby a raiige fromi
the barrow of about two feet. With
the barrow thus ladenl and the dog
thus attaiched tie porter proceedcdd
along the pl-at.for ni, whi ch pl atforîni was
about 10 feet in width, the porter
d1rainig the b;irrow. The platforiu ývas

icrowded with passengers. The plaii-
tiff wýas "Oing alolîîg the pla-,tforîîî to
buy a, ticket; lie was inoving quiickly,
beiiig iin a hutrry ; lie did, not perceive
ithe dog or the ehain becauise of the
cî'owd obscuring the view,' and lie
tripped on the chain but did not fal.
Thiere was; no evidence to show whe-
tiler the plaintiff trod on1 the dog, biit
as sooni as the plaintiff tripped lie was
bitten by the dog. It wvas not shoiwu
that the cl0g wvas Vicions. At bile tril
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the comnsel f«or the deeîatcoiupaniy
ý,Sked 1 or a-, directionI, stating th«at thr
w-aS no0 evîiee, of nleglîgenc.e te go to
flie jury ; aiso, th-at the dog's bitiug
wvas net a,, reasonable and xiatiiral con-
sequence of the nieglig»enice,, if fihere
was afly.

B. ilfer.editll, Q.C. (Uhil. IV/ite withi
limî), f'or the plaintiff.

Atkinsob, Q.C. (ilf«teiv Bourke, Q.C.,
w~ith. him), for the defendants.

WÂL]ERm C. - On Mie argument
before us it wvas first coîitended that
flucre was no evidence 0f negligence on
the part of the defeudant coînpauy.
The duty of the d1eféndnwtýs towards
tle plaintiff, a,, law fnl passenger, wwas
te keep the platfornîi reasonably safe
for hlm, and not to expose hin to rislcsj
that lie naturally could not anticipate.
1 cannot but think thjat the conveying
Of a dog along a platf orm, with a Chain
which became an obstacle, two feet ini
leugth, and in.t ainer th-at persons
i.pproaching, could sec neither the
chain nor the dog, wvas somne evidence
of neghgcence. Tie defendants caunot
find refuge in their having ixnposed on
the porter so mauy duties. No donbt,
if the plaintiff's conduct aniouuted te
contributory negligence, directly caus-j
ing the accident, the case should. have
been withidr.awn from the jury. The
use of the word Il contributory"1 often
causes difficulty. I cannot thijnk, that
the plaintiff caused the injury by not
seeingç or expectinz a, dogr on bis path
abnormally cha.ined to a barrow. It
kma been said here that the damages
were too remnote. It was statcd that
there ws 110 proof of knowledge that
the, dog was likely to bite-that is se;
buit 1 think the doctrine of .scienter bas
ine application to this case. Once it is
shoiYn that Mhe defenidatt coinpany by
ilheir, negligence caused the plaintiff te
tn-p over a chained. dog, whethier the
animal be a dog, or a horse; or a, cow,

if' the au m-al be put iiito a, position iii
whichi it. xn1ay be mnade aggreSsive, the
d elendant,vhecodetsafetsti
disposition of' the amnial, i,-- hable
for the nlatural conisequences of such
chanige of' disposition. This is illust-
rated inii eterecee to one of these
a nais, a horse, ii Lee v'. Riley (18
C. 13., N. S. 722). lu1 this case ÈQtinkJ
the bite wvas not mnreasonably the con-
sequei(e of' the act of negi ge neofthe
defendant company. The question ol'
the (lainages has alre-ady been deait
with. It is only because we dift'er from
the niiajority of the Jndges in the court,
below that, we bave tlioughIt it, neces-
sary to state the reasous that have led
ns to a different eonclusion ;aiid that,
is, thiat there shahl be at new trial i f the
plaintifi does not consent to take the
verdict with the damages reduced to,
£50.

FITZGIBBON, b. J.-Tlie first question
is whether there is evidence to support
thie finding of the jury th-at the
defendants are giflty of negligence,
and the second, and only other
question, is, wv1etlier the faet of the
biting is too reinote a consequence of
the wa.g ini whichi the dog- was being
led to involve the defendauts iii any
li-,bilit.y. These questions must be
kept quite distinct. I can sec no0 ne-
cessary evidence of negligen ce, in t.he
htnrry of the plaintiff goin- for his
ticket, iior auy demonstrable neghli-
gence on lis part because lie feli ovet,
the chaiii. Thenegligence point being
out of it, there is remùaiiugi( Mie ques-
tion of rexnoteness. There is no distinc-
tion between tripping over a clamn with
whichi the dogr was being towed and
tripping over the animal itself. It is
coniceivable tliat the dog coffld, i l
canine sort of mvay, plead so assauit
demesiie. The scienter does not apply
to a case sucli as this, where a quiet
dog, beingr irritated, snaps at and bites
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the personl fakein to beo thle instrument
Of the, irritation ;no 1*oresighit 011 t'le
part of tho e, itf wol( hiave pre-

mtlt the bitiiig,. The verdiC.t cannot
ho entereil for, t;he dotfendanuts, but we
wvill g'ive thenu a new trafor whichi
aiso they ask in the alterniative, on the
groifl of excessive dani-ages, unless
bue pla-.intilI consents to our redue-
ing, the aniiolnut) froin tlie £100 to
£Z50.

BÂIUiY, L.J. -This case lias beeîî
tried and argncid hîrgely uponl one
question, and onie only: whetlier thiere
wvas evidemice of negligence in the inan-
iier iu whichi this interestiîîg dogl wvas
towed, -as FitzGibboii, LJ., lias felicit-
ously describedl it. I cannot agree
wvithl O'Brien, J., thlat; if; was (fuite as
safe to carry tlie dog iii that îway as
holding Iirin d irectly by the cliaim. In
tlie latter niethod obviotnsly Qhe porter
would hiave more coutrol over the acts
0f the animal, whiereas lie liad. 1o con-
trol over Mie (log by th Uic oe of con-
ducting Iimi resorted to in the present
instance. The porter liadI not; tic dog
iii view. nor could the dog- sec the
porter. 'It las been contendfed for hiere
that the plaintif ouglit to have pro-
duced evidence of the unsafety of sucli

amode of leading, a do- across a
erowdled station. WThen the case Nvas
at trial tlic absence of expert evidence
on thaet subject was not poiinted ont.
IBut it is iuost uinreaýsona,-ble to ai-se
any sucli objection, as if the men on
thec jury couhi not ho as good judges of
that as anybody else. Another objec-
tion taken by O'Brien, J., -,as that this

was nl.fl direvt;ly owing. to thie mg
gence of' tie defélîdanits. but to IL emi.
bination of, ci ren inistanices. Thiat, Ilow.
ever, is ail subjeC.t to the, question, a

there niegligenice on1 the part of* 4.1we
conipany 1 O'Brien, J.L, asks is t1ie
conîpany boiud. to hiave a speci-al stafl
of porters for the piurpose or takiin-
(Iogs across Mie, station ~? No siuel Prif.
p)osition lias been put forwar(1 liere.
Thle only allusion to theinufiev
of the staff lias beeîi on the part of thie
d efen dan ,it's own witncsses-this Pool-
mua, the porter. iii order to exonerate
iiself, lias enunuerated isvariîs

fauichons. lIf' a Company mnaintaii ;i
staff that h-appons on some occasions to
be insufficient,ý they innst do so at; tlicir
own risk. The ju~nitdelivered bv
Andrews, J.. shows that lie ie-sitattedl
greatly. I thi nk ib is suliciently provedJ
that; iu this case there wvas a, questioii
to go to the jury, for while H-olmes, J.
antd O'Brien, J., t-ulit that; it; was a
grood. way to carry a dog across the sta-
tion, Gibson, J4 was of' opinion, as ive
tiiree h ere ar-e, tha t i t w.as a, bad iethodl.
Thiere is no question of scienter liere,
for that, only arises wliere the biting is.
of a voliuntaî'y character, anl inpror--
oked. A clearer case for asking a jury
ftheir opinion rarely lias couic into ,i
Court. Acire is no principle involvecd
in tlie case. WC say to the defemîdants
take a verdict against; you for :C50. or,
a new trial.

Solicitor for the plaintiff J. L.
O'Jlara.

Solicitor for the conîpany :G. Bai--
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C0NTiRAurs 1 IN RiESTIRAINT 0F TRADE.

MUrrN L. GtzENrErD, RýeSp)oad-
ýfltv. GEORGE W. GILM&N et al., as
SXeeuItorS, etc., A.ppellants.

New York court of A.ppeal) Nov. 28,
1S93, 140 N. Y. 168.

W/t/le cointracts bel ween vo ndcr atnd
,w'lee in restraint of trcv ivill be np/teld,
ley are net to be treateàZ wit/t special
iiditlgence. T/tey are inteludei to secure
ithte i>nrchaser) of t/he goodZ il of a

'ra1e, or 'bnui>tess a guaranty agalust
ý»qnetition by t/te veuclor. W/ton ti is

.ject is atcconvpiîished,> in t/te absence of
iny fnrt/ter precose and clear slip !tation,
iwil fot be presnuned that mnore wvas
ni ended.

G',defentdant's testator, andVlaint/ff,
cio ivere practicing p/&ysicia ns andZ
ïrgeons, in 1881 entered into a co-
rtitership agreenLent for t/te practice of

~eir profession for one year, at t/te
p/ration, of w/t/c/t G. agreed to execute
pIalntif an agreeinent ani guara ntee
lot he woztid nQt t/tereafter yr-actice
sellcine or surgery in t/he village of D».,
¾C/r Place of bus!nesq, or ivithin flue
iles tereof. At t/te expiration of t/te
nr a. executed thte agreemLent called
or, by w/tic/t he covenanteil not topractice
idi professions w/ithin oit/ver of tivo
'owns inl w/tic/v saîd village is sitzvated.
Ace cotract prov/aed tivat "-to practice
Redicine aud surgery, as above rnentionu3d
MnIl be construedl to mean, to prescribe
or) to comnpounil wbedicine, for, advise
irvis/t anbyprc)son sic/tor disabled."1 G.i
'ereatfter- became a mnember of a ftrn
çhiclv engageà in t/te business of sclling
hrus, books, etc., in anot/ter village in
eof said towns, tiwo miles distant froin
P., and ke continueil ir t/val business
s'fi 1889. In au action to recover a

sivt flxed in Sai(l contract as Ilqitilatedl
damnages for ils violation, it appeared
that defeutdanti Parchaseil</riegs «t t/te
store of t/vo ir??n, ana marie n)~ objection
to thte conelacting of t/te business bg G.
Thte only atels proveil claimed to be viola-
tive of t/te agreeinct icere tivat G. on one
occasion attendfed as counqel ivit/v otiter
physicians ipon, a person in extremis,
for w/ltic/t ho inaule no charge, but recelvedl
and accepteci a snvallfec. Inv eig/vt other
cases ho fivrnish/td persons calling at h/s
.store nedicines kept in stock sa/itable Jor
t/voir respective aiments. iVo charge wvas
made for mobdical (tdvice, o nly t/te
medie/oves being paidifor. lI1eld, t/t a
violation of t/te contract wvas not establish-
ed ; that it pro/t/b/ted the practice of t/te
profession by G., not t/te doing of isolatedl
acts suc/v as were proven ; t/t t/te
defln/t/onb of w/tat s/to id constitute suc/t
practice didl not enlarge t/te mean/ng of
t/val ter-M but iwas des/gned simnply as a
a specýfIcat!on of t/te acts w/tic/t, if
systemnoeîcally, /vabitualty or frequevtly
done, iwonld be a breac/t of t/te agreemnett.

MAIYNÂ»RD, J. -The plaintîfi. has re-
covered iii this action for an alleged
breacli of a covenant with defendants'
testator not to practice inedicine or
surgery within a preseribed territory
for a period of five years. For con -
venient description the defendants'
testator wiIl be referred to as the de-
fendant. The contracting parties were
physicins and surgeons at Durhamn-
ville, Oneida connty. The defendant
had been prac-ticing medicine at that
place for ten or twelve years, and the
plaintiff had but recently moved there,
when, on A.pril llth, 1884, they enter-
ed into au agreement by the ternis of

31. L. D. & R. 40.
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which thoy wvore to practice înoedioiiio
andl( surgery as foprnîsIor tle
terni of ouo year, at tie expirationi of
which. the co" 'ract provi(led tha,,t tie
defendant would, exocute to Mie plain-
tifr a valid writteiî agucelinent and
gu-arantee tlîat thereaftor hoe would.
not practice. imedicine or surgory in.
Durharnville, or withili a radius or live
miles thoreof, or if lie did lie would
forfeit and pay to the plaintiff a suin.
double the consideration narned in the
agreeînent ivith an ainount double the
fees usually charged in sucli cases.
The special consideration of the agree-
ment so to bc executod was the sain of
$100 thon paid by the plaintiff; and it
wvas stipulated that in case of failure
to execute, snch agreenment the defcnd-
ant should forfeit and pay to the
plaintiff the suin of $1,500 as liquidated.
dlainages agreed on by the paTrties. At
thê expiration of the year the furtiier
agreement was made by the defendant
in whiclî hoe covenanted that lie would
nlot practice medicine and surgery for
fivo yoars either in the town 0f Verona,
Oneida couuty, or the town of Leno-,;
Madison county, in which towvns the
village of Durhiarnville is situatod.
The agreement thon contained the fol-
lowing provision :" Secolui. It is
intually agreed by and botween the
parties heroto thiat to practico nedicine
and surgery as abovo montionoed shall
be constrnod to inoan to prescribe for,
to coinpound inedicino for, advise or
visit any person sick or disabled, or to
perforin aniy act or service which the
laws of tie state of New York at pro-
sent recjire to be doue by a person
Iegally qualifiod to practice inediciiîo
and snrgory."1

The agreemnetfurther provided that
oNviug to the, finpossibitity of obtaining
stffloient evideilce ou wvhich to b.a>se
the Ine.bsture 0forn~o for a violation
or if,) tlie (Iff4it'illfoif and

'est andl< Reyporter'.

pay to the plaintiff bie sui of $1.,4,
whichi îas imot to be rogarded as I
penalty f'or such. violation, but as 2
mleasuiro of' liquidatod dlainages agreed
on by theO parties.

Iffler the oxecuition 0f' this agree
nment tuie dofendant rinainod at DLir
lianîiville for nearly a yoar, but did iiw
practice bis profession, and nio claiiî
is inadoe for any breacli of the agre 1
muent dnring that tune. Ho theîî r. f
xnoved to the villag' e of Oneida iii th t
town of Lenox and two mniles distail e
froin. Durlianiviile, and entorod Thti aý
partnorship there witb anothor iii th P
business of selling drags, books, St Q
tionery, lawv blanks, wall iàper, Pi( Q:
tures and picture frarnes anîd artis -P(

.maeIiýLsY n hicli lie wvas ongag le
until .1899, whoen hoe retired froni th Pi-
business, and died in July of that yea li,
The plaintiff purchased drugs at ft is.
store, and, it is not shown that hof
mnade any objection to the conduct l
thje business by tho defendant.* Af dal
tho latter's doath the plaintiff prosen f
ed a dlaim against his estato to t mar
execuitors of bis will for the suni vot
$11,500 dainages for Mie broacli of f nud
derondant's covoniant not to practit 0
niedicine and surgery, and upon ica
rejection brouglit this action. Duirir îeîi
theo four yoars and over which luit P)ol
voiîed between Mie execution of t i
agreemnent and the death of the dliec
fendant only nine different acts w iîadI
proveîî which. it is insisted constittut bjec
the breach complained of and niia îfer(
bis estate at debtor to the plain le lai
iii tie suin of $1,500. The il inÙr«
of theso occurrod in. April, 1& es y
wheu. lie atteiîdod as cou.nsel with t nreli
othor physiciauls upon a perse» e tio
exrtrem~is for wàich lie miad e no0 clar ey
but was paid and accepte d a snaîl f cm;
Tlhis 'vas the only professional vi b Ua
provion,. In. all the other cases f Iipel
pi-iois presc.ribeil for cbîme Li) f heu
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(lrug store ndwere furtîished with
miedicines suitable for thelir respective
ailmnents. Solie or' these nliq nCellS

wvere what are 1kno1wil as ])atelited
reiniedies and suich as are kept ini stock
and for sale at ail drag stores. No
charge wvas miade foi. mledical ad1vice
onily the inedicines were paid for ; and
thie aggregate of ail was iess thiun $10.
It is not contended, by te plaintilr
flhat this proof' is sufficient to establishi
thec fact that the defendant was
enigaged iii the practice of iedicine
anid surgyery within the prohibited
period or radius accerdino' to either
the popullar or legatl sig~nification of
thiese ternis) but ilt is inisted thiat the
parties have by their agreenient,
deflned what shall coustitubte snich
practice, and that the performance by
tie defendant of a single act, snch as
is described iii the second paragr-apli
of the article above quoted, rendered
hlm liable for the. fuil ýanaount of
dainagos recoverable for a breacli
f its conditions. IJndenbteffly the

)a-rtieS inaight se, stipulate and they
vould be bound by thoir conbract
udl the courts could net refuse
o enforce it; but be-fore~ such a,

i caning Slud be grivenl te an. agree-
r ent ol this kind it sheuld appear,
pon a fair and reasonable interpreta-

tioli of its provisionis, in the liglit of
lie C'lrciumstantices under which it was

* ade <and of the ovident jutent and
.f bect of its execubion,ý thaý-t no ether

a iference is justly permissibie. WThiie
ile iaw, te a certa,)in extent, tolerates

fi atracts in. restraint of brade or busi-
.Ses wlien. made between. vendor and
ttrchiasor and will uphold thein, bie-y

nî e iot troated with special indulg-ence.
iT hey are intenlded te seenre te tlie

f chasor of bue geod will of a brade
vibusiness al guaranty against the
f nîpetibion of the fermer preprietor.
tlieu this obýjecb is accoîipliied. ilt

-%Vil 1104;t be preslnied bliat nacore Va's

accordan ce wi th its obviens p urpose, we
tink lthe defiibiionin par-agrapli tweof
the acts, whicla shahl bc construed. te,
cenistitute the practice ef aniediciiie

an surgery d id iaot enlarge or rostriet
bte liaueaing of thlat tern, but Wais
regatrded by the parties as a specifica-
tien cf the thuîags which, if systemati-
cally, or hiabitnally, or frequntly
dlouie, wouid be a breacli of the agree-
ment. Ir' the plaintiff's contention
prevails it;wonld follow that the visita-
tion of a single patient and as an acb
cf charity would render the defendant
hiable for the full penalty of the cona-
tr-act. Eveni the fil]ing of a physician'7s
prescription wenid be a breacli, if biais
literai and technical construction is te
bo adopted, for it wenld be a coin-
pounding ef medicine for a sick peons
and thus within the description of the
prohlibited acts. It was evidently the
purpese cf tdie second paragrapli ef
bbc agreemnent te explain and illusti ate
bte iaaeaninig cf the gene-rie terms
oîntploed in Mhe first paragragli and
net te subverb or destrey thoir ordinary
signification. Effect sheuld be given
te bebli pa.ragraphs, obherwise the flrsb
was superfinous. A coenant net te
dIo auiy act described in the second
wonid hiave been. sufficient.

The agereeînent shoid. aise be read.
in bue liglit cf tho previous one by
which tire defendant had ,bouud hilm-
self to exeute it, and which specificahIly
described the ternis of the obligation
lie was te assume and which supplied
the considerabien. for it. That reiuired
a g1uaranby net te practice niedicine
and surgery and nething more. There
wvas ne hint or suggestion of a conl-
venant which would render bte de-
fendant lfable for an isolabed act whieli
would net ini ia,)w bo deemed te, cona-
stibute, the pracbice of inodicine. Unless

64ý)



the languiage emiploycd iii the later
agreexnent imports au irre.conci'Iable
variance it will lbe prestrned tlîat tihe,
executed covenanit was not intendcd to
have a différent ineaning, or a -widei'
scope from that required by the ternis
of the agreemient which cor- pelled its
execution.

It N'as net necessary to wait until
the expiration of the five years narned
i n the con tract before asserti ng a, daini
to the liquidated damages. If the res-
pondent's position is, tenable the inak-
ing of asingle professional visit, or the
giving of iledical advice in a. single case
constituted a breacli of the entire co-
venant, and rendered the defendant
liable for the full sum stipulated. No
more could lie recovered if the defend-
ant 'nade daily catis uponl the siek-,
and admninistered professiona1 treat-
nment to, ail -who applied for relief.
Neither reason nor justice fiavors sucli
a view of the riglits of the parties
under this contractý

TUhe defendaut wvas not restrainied I>y
his covenanit fronm engaging in the
busin.eýs of a druggist. At the present
(lay the occupation of a pImrrniacist
and that of a physicial are essenltial ly
distinct. Au agreemnent miot to engage
in. the eue dees not preelude the party
froni cngaging in the other, so long a,,
the one is not used as a cover for the
operations of the other. There is no
sufficient evidence !i the record to
support the. conclusion that the defen.
dant mnade use of lis business as a
druggist for the fraudulent purpose of
escaping Iiability for a violation of his
covenant. The business was con.-
ducted in the usual manner, and the
plain tiff suffered ne danmage on that
accon nt.

The judgrnent miust lie reversed ai
a new trial gyranted, with costs to abide
the event. AIl1 conu r. Judgiiel
reversed.

HIGHI COURT 0F JUSTICE.

O1-A.NCERY DIVISION.

SMITH v. HANCOCK - Ntovoer; '22, 23.

1RESTRAINT 0F. TRADE-AGR~E1E NT
NOT TO IlCA1IRY ON on mE iN ANY-
WISE INTERESTED IN"I BUSINES-
BnrAOHi 0F, AGREZME NT - BUSINESS
CAnnrRID ON ]3Y WiFB, 0F ])EFEN.YD.ANT
TRADINlG SEIPAniTrLY.

In 1886 the defendant, who liad been
carrying on the business of a grocer at
K. under his name of T. P. EL., sold
the business Vo the plaintiff, and
entered into an agreement not Vo
Ilcarry on or l)e in anywise interestcd

in " any sirnilar business. In 18M3 the
wife of the defendant, desiring (agaiinst
his wishes) to start a ilephew of hoers
in business, opened a grocer's shep at
KI., iii whichi business was carriedl oil
under Vhe style of IlMrs. T. P. Il."
The business was iuauaged by tuie
nephew, and the wife tookc some sinill
part in. carrying it on; but, til
defendant took no part. The mnonO
necessary for carrying on the buis*nes
was fouind by the wife out of lier

.ý,1Loah1y Laiv Diffes(and Reporter.
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separ.ate est-ate, and nio mnouey what- 1
ever was coutribiited by tlie defendant,
nor did lie share lu Mie profits. I-1ei
hiowever assisted his wifé iii obtaining
the lease iii lier nanie, aiîd, as shec w'as
disabled by rlieuniatisni froin writing,
lie wrote for hier a circitlar inviting
Il old friends Il to corne to Flie Slop.
Hie also handed copies of the circul«ar
to soiiîe few persons, incluinlg a tenat
of Ilis own ; introduced thec nephiew
to sonie provision nîeichants, and
attended at the bank wlîen lus wife
opened tlic business banking account
in lier own naine. The plain tiff brouglit
this actioni for an injunction -and
lamnages for breadli of the agreemient.

TVaminto7 Q.C..and Tysseli, for
thec plaintiff.foth

Renshaiw Q. <J., and Brinto, fo Fli
(lefendant.

Ki~iiwvou.J., lield th:at tlie lîad
been no breach of the, agreement, and
that thc aiction mnust tiierefore fail.
His Lordlslip staid that :,u -agreement
by the vendor of a business not to
cc carry on or be lu anywise iuterested
in I a business of a simiilar character
w~as iîot brokenl if the- vendor lîad ail
iîîterest of a, ncrcly doniestic or senti-
mieutal dharacter ini such a business,
as, for exauuiple, wlîere it wvas carried
on by lis wife wvith lier separate estate

taigsep«aratcly froni lim. To con-
stituite a breadli of such an agreement
the vendor rntist have an iiîterest, not
necessarily iu Flic profits of Flic busi-
nless, but sud as tendlied Iilm directly,
and g.vc hulin sonie riglit te, interfère
therein, or sone nîcans of gaining an
advaîtage therefroi. 1893, Weckly
Notes 182.

STJPE1{IOI COUIRT.

Montreal, Noveraber 29th, 189&~

MADAME COIRI UN LABBÉ & VIIR.,

PBr!TîTîOM,.R FOR ÜERTIORAiI;

V.

FEIRDINAND FICHAUI),

liESPONDENT.

LA VILLE DE ST-1WEN1RI,

MISE EN Ou5..

Tlîii, is a certiorari issued aga.inst -a
jiidginenF rendered a.gaiîîst Fhe, present
petitioner in ifvor of defendant by the,

Coînuisines'Court for siaicases
of St. Ilenri, tonldenlining pct.itioner te

pay $25 irnposed by a local by-law on
auy person carryiug on thc trade of a
peddler lu St. fleuri. TIe petitioner
contendfs Cliat theCoiniissieners' Cou rt
hadM ne jurisdiction, because by Flie

Mroyaldy Lri.if, Dýirjesf rimd Reporter.
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C3ode of Procedure iù is limitcdl to per-
sonal action of $25 or less bascd on ta
(ontract or a quasi eoiitiýacit and that
Art. 951 of the Municipal Code extend.-
ing thiat jarisdiction. to actions for
municipal taxes a.nd fines does noV;
a.pply ilu thIis case ais the said Muni-
cipal code is not in force lu St. 1-enri,
a town ha.ving, a prLva.te chiarter, and
groverned Nv'hen i ts chiarter is silent by
the Towns and Villages General1 Clau-
ses, aîct and not bythie3Municipal Code.
.Lýeitlîer the General Clauises' act, ior
the charter hiaving an eniactmieiit sini-
ilar to thie *Municipal Code's alind-
mient relating to the juriisdictioil of the

C"oxisiisionie]-s' cou it, i t. fol lows t.luat

in St. H-enri the oiilyý jurisdictiou tlat
court bias is the one deterîuined by the
Code of Procedlure and lirnited fi
obligationus created. by a con tract or a
q-uasi -cou tract aiff not to thiose -,risiiir
froin the lawi as in the present case.
The court adopting the views of the
petitioner on the ab)ove -rounds main-
tained tie Nyrit of certiorari. A pi-
cedeut ilu the sanie sense by the laite
M1i. Justice Tiu in luMeunier and
Hardy v.* Burel (September, 1893) w-as
cited.

liAîNVILL]j, .RIAfA
t% (3ENnAAS3 for Petitioliers.

MAD0RE & TrjAli0C1ELLL,
l'or the Defendaut & ]icdncue

:M ARY L. TIPVl A-, ADI-NIŽSTAMEx, ETc., t '0]E v. THlE 1>110-
VIDENT PUNI) SOCIETY, APPEî-]IT.-14) -N. Ji. 23.

b n «<- ient I .,-~ ecr iiaeisc

coittaiined a condition, (o the ejiecl tût
notice of ait ac-cident for w/ti-/t. a claim
'is lo bc mnade' is bc gir-en fu-it, riig
ilhin tonm days J>-o2 ils occitr-an ce

ivillk fif/i p'rticulaî-s of flic acc-idleîit
avnà î7irjîc,1' ami Mt ai alure bo give

site/tI ntoti-e vwoulcl< i>iv«iidate ail cl«imns
imder te ceî-tilicatc. Jii an(clion ujo,î

I/te (crf- licatc il ap peaicci i. tilas Ii/led
bg ilhcfall of a bilildingl i. 'IL-/ic/ 'tras itis

ul«ce of bislinezss; 1iis bodîe1w.n-ot fond
unti t/-eeday afte> he accident, and

itp lu tati Ure il u-a.s nul kiiothi (fiat lie
-was dead. T/te reqûi-ec niotice «-<1 served
-more t/ian Iont days ýfIe>- t/te acc-idenit,
but n-il/thi lem days aile>- diseovcry of t/w'
b od(y. '

Held7 titat t/c -as al sîit0!ieit coin-
plia-nce nii.h t/te condiin ; b/act te intent
017 (lie con tract v-cts ftt -notice s/zoîc/c be

gît-it t-ieî and? aller lte mcc 121e> of1
c/cait becaime ki-iw.b t/tIle *Party ireg<ircde(
to acf, acnd su t/Lt ilte tlime began. 'WI0tl
fri-n. fte date f' fte discovery of> it-, bod/j,.

T/te nLoti(c Ser'Ved n-as roa cdh/
de fondfa n îicloitt objecliont.; forty 1/«!l.s

c/efedan liriisle fte noces-sary, b/uni;,

foi- pi-oufs of loss,'i c/et proofs wr
mallce andi forwcardcd lu d7efenaîtf9 «ual
nce relaineil /n/ il n-il/tout ol4ecf.iuni

mor-e t/t n lt-o. momtis t/tere«fte- d feil-
dant cai/eilfoi-fort heî- infor-2n «ou -

I{1eld, t/tat co nceding lte -nolieri- ras
itot serveci im i-e, lte coud ilion îrce

waivcd.
OB iEJ«. Thl1e defendant is .11

accidenit insuraiice company, uipon thie
co-operative or assessient plan, anid

on1 t-le l3tl day of Ma.1Tch, 1591, i,,siiei
its polic.y or ceî-tifiente to Frederic*kW.
Tr-ippe. h litf' ntsat,,lec
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1)3r iL agreedj j1pol the coni(lieratioiis
rceferred to ini the inlstrumenlt to piY to 1
lîhui certaini sil ms speecified, as a, weekdy
iiideini ty on tccoiinit oi'disa-bili ty froin
accidenits witin flie ternlis of thc cou-

t ac iad aiso bue Sula of -5OOO iii v-ase
of d1eath '- throughexeral viole nt;
andl accflietali eans' Thie place of
buisiniess of the inisured -%vas iii a, buiild.-
ing- near Park plac-e, liu Qbbc ity of New
Yorhcr whichi, on the '22iff of .gnt,
1891> fil, crushiig to deabh iii the
ruins sever-al of t;hîe occupants, andf

aniog theni Ille inisul-ed. The destruc-.
tion of t;his bilidin, the bCconi-
'sequlenlt] uOsof lue*. i-S knlo%ý?1 ili the
events of that year as the *1 Park place

dlisaister-." The cdaim is resisted liy the
dcefeiidantit uponi the gromid. thiat cer-
taini conditions expressed. iii the cer-
tificatte, -vbieh wvere 'warranities or coni-
(litioiis precedent, to liabilit. ]lave
iiot been coml)ed witi. T1.hue muost
important cjnestioni anid Ihat ]nlost

,41elnuouisly ilus îste(l uponl1) h e de-
fendanýilt arises lupol flbc followinge Coli-

Noti e of anvy accidenitai ijury, f'or
%hlîI elaini is to be iadffe mfnder t;bis

ecr:ifcat, sahbe givenl il] wvritilig,
;udresedto the presideit. of thie

soetet.y a; 'New York, statilg tbc fit
*liantie, occupationi muid address of the

ilnjulred ilemlber, with 1*11i Ipartienllas
of the accident luiffl r andf Thlllure-
ti -'ive sncb writteil notice withiini tell

'lavsy froml lie date or either injuriy or
qleatlu, shlafl iivzllidaýte any andf al

aius uner thlis certifiatc»
There is ilot-hiing in thle case to createt

111v dou1bû, as to0 the flet t-blat the j istr-
ed w;iskilled 011 bbc day of theacceiden1t

l'lit, Pie fact wvas not kniow'îî nutil thie
115thi, whien t-be body w-as fownd aî,nonig
the u1inis .111i ideudlifiedC. Notice of
the deatli w-as giveni to tbe defendat
n the. 2ndf day of September, ih
was Nvit-hiii thle teut ay frol the bb lis.

est atd Reprtr. 5:

covery or the body. but niot; witliin tell
da.ys froml the daýy of the -aüCciet,
when,) as tie defenldant inisist-s, the
deati imust have occurredl. T hei conidi-
tioil iipon whiich the dleneise is basedl
was bo oper-ate uponl the conitract of'
isu ranice onily suibseienit to thie fact

of a loss. It lllnst, tberf-fore. receive
a, liberal aid. reasoniable conistriictioni
iii faivor- of thc bendfliciatries under the

conrac. ~LcKh1vv. Phoenlix Lis.
co., 137 N. Y. 389.) The provision
rc(Iuires niot onîly notice of the de-ath,
but "& fluH partîcuhn-s of the aceidelnt
aiîd iînjurv."1 It is quite eoic-civable
bliat iii inaniy cases of death by aci(cidenit
thie filet emanot >e and is nlot kniownv
until dJays ;mîd eveii weeks; after it bas
occurrc.l.d. 'Suii condfitionls ni a, pobcy
of isuranice înnist be coinsidered. as ini-
serted tor sonie re-asoniable aiidpa-
tical pui-pose, andf niot witlh a, view of*

«ceIna rccovcriii case of' los$ by
reuiigthe p)arties initerested to do0

sonIiinq mîailèfstlv3 impossible. The
objeut of theii otic was to eniable
the d efendanitt NvitIii n a reason-able
tintle after Übc eat or injuriiY, to
iinquiire inito -all the facts a.ndf cýirciimi-
st-ances Nvhi1fe thcye %werc fresh in the
inenîory of wiuseii ordler to (le-
terinie whtirit, Nas lhableý or iîot
uiponi its eoiitract. The full particulars
of Ülbe de-ath hihthe condfition re-
quires cannot. ordiiiarily be fuiriishedl
until tile faet, of death andf te inlannler

in Ny'hiclî it Oewurd are ascertailedl.
Ili this case ai1l that wvas knuownv prior
to tble 2!5t.h of Augnist, when tlie body
wvas réfond was the fact, that, the de-
ceascd. ]idlis pla.ce of buisiniess lu tic
buildig andf that, i, bad beeni des-
troyed. Buit it dii ]lot fol1low froui
thiese fiàcts thant the insiired mas dead,
as lie iigt hiave becu absent froni the
building at the tinie or ini soine waiy
esca.ped froni the re-suit, of the accident,
alld a inoti('e ,erived 1pon the dlefend-
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ant prior to the timie wlhen the body
mis fouind -and the f-act of dea.th ascer-
tained, would not be -%vitlin the object
or ternis of the condition. The parties
having- contracted that the notice of
deatli should be acconxpanied by ftill
î)artiCîîIars of th( inianner iii whilîih it
occiirred and ti±e attendant eicidum -
stances, they evidently inteîîded tlîat:
it shoulCt be given oiily -wihe.u t.he fact
and nainner of death becamne knomn to
the parties who were required to aet.
The fair and reasoîable construction
of this condition, therefore. is that the
ten days within Nvich the notice is to
be giveiidlii flot begin to run froiu the
date of the accident or the disappear-
anfce of the insured. but tromi the tiniie
Mviîen the body ivas l'oiiii, and the
important facet of death, with. the eir- 1
cuinstances and particulars under
îvhichi it occurred, ascertainied. This
construction secures to t.he defe.ndiant
every beliefit and adiv,-nitagIe that wvas
intendeci by tlîis provision of the policy,
and it cannot, therefore, conîplain if
the very liansh and techicaezl ineaîuing
which it iiow seeks to put npol a4 Coni-
dition subsequent is rejected. TheI
plaintiff was the w'idou- of thz deceased
and the benleliciary niaîned in flic. cer-
tifleate. She Wias the oiîly Pairty in-
terested iii the enforceîîîent of thec
contract, anld siho coluld giete

notice,- and shie could )lot -ive it, withi-
in the mleanýlingi of the condition, unltil
she had know'ledge of the facûs which
she was bound. to conîmiciiiate. rl?

liold that thec plaint*iff was boniffi to rive
nlotie-e of the death of lier hulsbandf,
with full partieula.rs, before she had
any knowv1edge of the flct6,, would be
to require. lier, by a. teclhuical and
literai coiistmnction, to dIo au ipossibl e
thing, whvlichl was not within the initenl-
tion 0f tlie 1 xrties wvhenl the conitraet
was inade. (In11surameCnpis v.
l3oykini, 12 \V1ll . 40m.)t

Butr even if the dlefeiidaîîiit's coni-
struction of this condition Nvas correct,
we thinlz by its nets the obýjection lis
beeli wv'ed anid canniot iiow be iirgecd
as a, defense. The notice serveid ou
the 2(1 of Septenîber iras retaine(I
without, objection, and anlother served
on the I-5tth of October, afttýr the plain.-
tilf hiad beeîi appointed adîiniistratrix.
01n Uie l2th. day of Oc-tober u1ponl
wiritten application to the defendanti
it furnislied the necessary blanlis for
proofs of loss. These proof.s ivere miade
and forwarded to the defendant iii
comlplianice with thle tc'ýrunS of the coi-
tract, atnd ivere retainied. without ob.
jection. On the 19th 0f- March followî-
ii n7 hei defendan t cal I d for furtlwr
iniformlat ion. wliielî was griven. Il; is
wel1 settied that sucli defenses are
waived whcni the conmpany, witli
knowledge of all the facts, requires
the assurcd by virtuie of tlie conitract
te. do somle aet, or indeur sonie expense
or trouble inconsistent. w'it.h t.he clainii.
that the contract lîad becomec inoper-
ative iii consequeilc of a, breae.li of
somle of the condfitions. (MeNally .
13hoeix Lis. (Jo., 'Sup>ra ; 1&)by v. A..1i.
C eniit. lis. (Jo.. J20 N'. YV. --)10 :T i tiis %,.
CGTleis Palis Lis. (Jo., si id. 410, -l 19J:
Benniiighoir V. A.g. Ils. CJo..ý 93 id. 49 5:
Good0(Win V. Mass. Mut. Life 1is. (Vo..

7id. 4180 :Brink v. iover Fiie
ITis. (Jo., 80 id. 108; Joncs v. Hloward
Ius. Co., 1l17 id. 103 ; Ârnîistronig v
A-. Lis. (Co., 130 id. .5560i Traveler<

u1s. Go. V. Edwards, 122 CfT. S. 4-57."
The acts of t.he defendant, in recciv.

ing anid retainling tiiese parus withoîit
oh)jct,ion, :an d [aigfor others, -Ire
consistent onlly with tic, theory tliat
t.hle conitracIt wvas stili Considered Ùii
force, and las the plaintiffactcd accord-
iii ly ini performance of its conditions.
subsequent to the loss, tic defenidant,
ouglit not to, bc perînlitted, now té'
Chanîge its position auld asscrt. t-Il-i
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afterC tenl da f r&)in. the accident the
obligationsý of* thIe pOlicy vîrtulally
veased by reasox of, fa ilure witiin that
t ite to Serve not*i ce of' death.

The deceascd staLed i n hîs applica-
tion, -%vhiehi is part of the pohicy, «and
a warr,,nty tuaI; his business wa-s tiat
of, a it wholes.ale dru c> iieci hanit..' lt
is IIow ir<red that t1ic couitract is
avoided for the reason tuhat this .st.ate-
mient or mcpresentation wvas uintrue.
This point is based apon evidence
tending to show that sonie of the
articles that the deceased kcep iii his
store and dealu in -%vere of' suicl a
character as to deprive Iiiu of' tIc
riglit to be classified for -accidentai
insurance as a wholesale druiggist.
'Witout furtiier reference to the
ilerits of thlis oblection. it is sufficient
to sa;y that it is Iiot available to the
defendant in this court for the meason
thiat the testinmony introduced did not
conclusiveiy establislh auy breadl of
warranty iii this respect. At best the

qu1estioi w'a.s onet of' f«L't. abl 1 lte. dli4po-
Sition made ol it by tie . learh.ed trial
jiulge Nvas suflliciexîtly fvrbete thle
defendfant whien lie stibnitted it to the
jUry. 2No exception wvas taken by, the
dd'fendfant to tbis course or to the
instruet-ions gienby the court te thle
jury upol the suiblnission 0f tlie ques-
t;ion, and obviously noue couki have
l>een. ii Lîct the onily question snb-
itited to the, jury was wvhether this

stateinent wvas trute. The oiy objec-
tion that the defendant mnade to this
disposition of thc case w.as to reques;
a subuîiission -aIse of the question as to
the date of thc death of the insured,
whlidh requiest was properly refused as
the sufflcicney of the notice of* death
served presented a question of law%.

The other exceptions in the record
havre been examiined, and as thiey
disclose no error prejudicial to the
defendant the judgmient sliould be
affirned. Ail coîxcur. Judginent
affxriled.

SUPREME COURT 01? NEW YORK.

(7 2 H CN 47 7).

OOTOIBER TERM 1893.

'MA&RY MD, NNBTLE.Y> PLîT1 Vr

z!SSTJ1RAN0 CORIOOZATI(

%'-CIDBNT i:

lBXOEFI'ION FJ0fTHIE 1?OLICY 0r,
DEZ%ýTmI on DISABLEM11ENT "ARISG!C

FROMANYTUNGACCIDEBNTALLY IN-

1) yoi3 of insî&rancc laqanst 1mr
son«Z i7lJuries causeci by accident wivîîi
the vbcaing f this I)olicy," con.t«ilcd "tkcýfollozoilg, avoni oho C a1cinnt
«îîdl concZitioîm Il uon, wlîick it -icas
isucid "T/tis 1)olici docs nof insu,'
again.st death, or disableicct arîsing

TEB BIMPIGYEIRS' LI&BI1LITY

)N (LIMÎ-\ý2TCD),DF AT

fromn a nything accidcntally takem, ad??&it-
istered or inhalcil, contact of 1oisollous
Sil'stanccs) it «ling gcts or' any su2'gical
opcn'-atiob,"1 etc. Ti/te insu.red (lied front,
acculcntally inltal.ing illuîninating gas
icich, accidentai/y escaped into thte
reoom wci'?- e o as sleeping iii a hotel.

Held> that Ille cause of dcatli came
wIt illc cxvccptio7b of CC anything acci-

<Zcuta1Uy inhI<dcd,(l" aileZ coflscgnntly wcas
talen, out of t/te 1provisioib of t/te Ipolicy s0
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itat no recoverY could bc had the-re for
101-dff- thc 2)OliCJI.

D\vrGîr', P>. .1. :-T1he aIctiol waIS o11
a1 pohicv Or contract of insurance pay-
able to the piaintifi, whicli insured lier-
hiusband, Saimuel ID. W. Mnely
cc «.gainst, penal.01cl injuries caused by
accident withlii the ineaning of this
policy."1 The insured died fr'oîi cci-
dentaily ifflaling illumimating gas
whicli ,.tcidlent-,lly escaped into the
roomn wliere lie wvas sleepi ng in zihlote].
Thie only question in thle case is
whether that accident, was -' within
tle rneaingi- of this policy."1

The policy contained the following,
amiong othier " agreements and condi-
tions" Ilpon01 whiclh i as issnied
"This policy does mot iîîsnre

against death. or disablement ýarisiing
fromn ýanything accideuîtally takzen. ad-
xinistered or ilaecontact of
poisonous substances, inlialing, gas or
any surgical operationi," etc.

lIt lias been held by the court of last
resort in this State that, by the words
Ilinlialiug gas"I in a'i similiar excep-
tion conitainedl in tlie contract of
anlother insurer agai.nst accidents,
Ilthe company can only be understood
to inean a, voliintary or intelligent act
by the insured and not an involnntary
and. -nconscious act."1 (Paul v. Tlie
Travelers' Lis. Co.) il12 N. Y, 472).
So tlîat if the exception, of death or
disablement by IIinhaling gas"I was
the one relied uponi by the d cendant
bore, thie anithiority cîted wonld be
Col Iisive atgai nst i ts contention. But

sulcli is iîot the case. Tfhe exception
hiere relied Uipoli, whicli 'vas niot in fthe
j)olicy in the case of Paul, expressly
describes ain act îiot voluintary and
intelligent, but, on the contrary,aci
dental. The death. or- disablemnent
excepted is one "aýrisinig froin ay

thig acidntaly nhaed.' Aiid heire
wvas the death of the insnred arisingr
l'roui iii uuinating gas accidentally
inhlaledl.

lIt seerns difficuit to elaborcate or pro-
long an argument upon this statement.
Here is nlo roomi for interpretation
tlie -%vords enip]oyed interpret tliem-
selves, and unqnestionably apply to
the facts presented by tlie stipulation
of the parties. The exception here
reliqd upon, if expressly framed to
avoid the construction put upon thiat
lu tlie case of Paul (?p),could iiot
more sticcessfuilly have accomnplishied
tliepurpose. Lt would be acontradlic-
tion iu ternis to apply the words
ilaccidenitally inlialed"I to the volii-
tary auJ intelligent act of inhialing ail
anoesthetie, in aid of -a' surgic-al opera-
tion, whi eh tlie court say was apilparenit-
ly the reference in that case.

Tlie fiacts iu this case brin- it, un1-
avoidably, witliin the exception, ami].
consequeutly, take it ont of the provi-
Sion of the policy in suit.

Thle motion for juddgment upon tie
verdict inust be denied, with costs.
a-J uponl the fiacts agreed uponi jifdg-
ment ordered for the defenda t, dlis-
missing the complaint. Ail Conlri d
So ordem-ed.
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