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EDITORIAL.

The Benchers and the St. Mary’s
- Solicitor.

Ix view of the fact that every law-
yer in Ontario has had sent to his ad-
dress a copy of “ZThe DBrotherhood
Lra” containing two leading articles
dealing with this case it is impossible
that a publication like the BARRISTER
could avoid referring to the subject.
We speak of avoidiny Jae subject as
we are at no pains to conceal the fact
that we have no relish for it. The
fact is that it is a case with some pain-
ful phases that would have prompted
us were it not for The Era’s article
to have left the affair severely alone.
Our feeling in this regard is, of course
induced by a sympathetic regard for
the unfortunate individual. And, on
the other hand, as to the corporate
body of Benchers we have no desire to
enter on a course of antagonism like
that which we have found signs of in
not a few quarters. Looking at the
results and for the mowment shufting
our eyes to the causes it is apparent
that an extreme course involving very
disasterous results to a Solicitor has
been pursued by the Benchers. A
Solicitor of the .Supreme Court of
Judicature for Ontario has been strip-
ped of his professional attributes and

in a large measure crushed down inte
other walks of life. After years
of toil and considerable expenditure
of money his professicnal extinetion
is brought about in one shorb
moment and, for one cause only—
his inability to raise a paltry few dol-
lars for fees. These, according to The
Era, were the Lald facts unrelieved by
any extenuating circumstances, and
as it did seem to us a most monstrous
case we were inclined to feel very
strongly and were prepared to break
a lance in a cause that seemed founded
in justice. Besides this, The Zra had
given the impression that the Solicitor
in question was snuffed out for but
one year'sarrears of fees, and we were
prepared to contrast his case with
that of arreavs of taxes where four
yeavs of arrears can accumulate before
the law reaches out its arm to inflict
any extreme penalty. "We were also
inclined to think that the impecun-
ious Solicitor could bitterly revolve
in his mind that his way was harder
tnan that of lis sinning brother, who
had not been particular about distin-
guishing mewm and fuwm when deal-
ing with client’s moneys, inasmusck: as
the clever scalawag is generally allow-
ed to continue to prey again so long
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as he can patch things up with the
client who has petitioned to have him
struck off the rolls. In fact, we felt
that if the’'color put on things by The
Era was warradted' then it was time
for all of us to feel uneasy. But THE
BarristeRr did not forget that every
story has two sides to it and that we
could not form a fair opinion from one
sideonly. To be brief, an investigation
of all the facts puts a different com-
plexion on things. The Era has given
so wide a publicity to this case that it
cannot do any harm to state all the
circumstances. The one fact that
stands out in bold prominence is that
the geutleman concerned acted with
most lamentably poor judgment and

-, it seems to us, brought the trouble on

himself by assumning the moss invin-
cible unconcern, never liftinge finger to
avert the impending blow nor msking
any request that time be allowed him.
Though not bound by precedent or
law to do so, it is not unusual to grant
indulgence in the way of time. But
in this case it seems from the begin-
ning judgment was allowed to go by
default, and though written to three
times before being served, he main-
tained absolute silence and continued
the same course during the currency
of the proceedings, neither appearing
personally nor being represented at
any stage. As an atternpt has been
made to fire the heather over this case
we feel it a duty in fairness to the
Benchers to give two more faets,
though from feelings of genuine sym-
pathy with the person most concerned,
we regret the necessity. The first is,
that the arrears were for two full
vears, irrespective of those for the

year in the 10th month of which ac-
tion was taken: and secondly, there'
had been a similardifficulty in the past,.
when a great deal of consideration

had been shewn and every leniency

dealt out and the case was likely'
viewed as one that was getting worse..
On the whole, we are glad to be able

to feel that though it is a case for

commiseration, yet no substantial in-

justice has been done. On the broad

question of the large statutory powers;
conferred on the Law Society, which

The Era views with such alarm, we

offer no opinion at present.

%
The Popular Idea of the Dryness of
t the Study of Law.

THERE is probably no opinion so-
deeply rooted in the unprofessional
mind as that law is & wretched bore-
that is so oppressive and tedious that
no one would ever enter upon its
study for pleasure. Theidea is a near
relative to the one which regards the
legal profession as a necessary evil;.
and it seems to us that the profession.
must feel concerned to dissbuse the
popular mind of such very wrong im-
pressions. The eiement of diffidence
and modesty being a professionul char-
acteristic we do not venture to at-
tempt to rebut-the charge of being an
evil necessary or otherwise, as it
might involve something like. self-
praise, but-the charge that the study
of law is dry can we think be over-
come without difficulty and without
impropriety by the profession. If the
world only knew it the world over
amuses itself and finds recreation in
mental exercises of great diversity.
Playing a game of checkers with ao




THE BARRISTER. 55

opponent, or a game of Patience with
oneself are pastimes to please and
cheer the spirits, but the very cream
of the enjoyment is derived from close
mental study and hard thought. The
study of law is much the same. There
is unlimited scope for the expansion
of the intellectual faculties and we
feel certain that when there is fair
room for argument and a nicely bal-
anced contest, when it comes to work-
ing out the principles and applying
the learned decisions of the courts,
there is no lawyer who does not take
pleasure in arraying and marshalling
his facts and working out the law of
his case. But if the world itself con-
si lers law so dry it has a rather equi-
vocal way of showing it. TFor it is
noticeable that with all its dryness
whenever a Court sits to dispense Law
and Equity there is an eager crowd of
spectators who seem to take as much
pleasure in the proceedings as though
they were at the theatre. But per-
haps a more conclusive argument can
be found in the popularity of fiction,
which attempts to depict the law and
lawyers. After reading such cases as

that of Jurndice v Jarndice, in

“Bleak House;” Portia’s sophistries
when turning the law against the
cunning old Jew ; and Sergeant Buz-
fuzz when building up on no founda-
tions his case of legal quibbles, no one
can think of dryness. There is in
‘these cases exquisite wit and irresis-
tible humour tempered with sober
and clever reasoning. But it will be
said that these are imaginary char-
acters and cases having no cocunter
pert in the world. No idea could be
more incorrect. Each of these cases

is & most accurate portrayal of char-
acters met at evéry corner of the cor-
ridors that wind through the world
legal ; and every lawyer has witnessed
events in actual practice not dissimilar
to those depicted in such works. We
took considerable pleusure from the
reading of an article in The Americun
Lawyer veproduced from Z%he St. Lowis
Globe-Demvoceratic. on lawyers and no-
velists. Some notable instances are
given of fascimating fiction in which
the law and the lawyer are mirrored-
We cannob refrain from referring to a
very bright story where this object is
sttained with unusual success. It is
H. Ryder Haggard's “Mr. Meeson’s
‘Will ” and the explanation of its being
so true to life is that the author'is
himself a limb of the law. About
cre-third of the story leads us into
wetive practice and through the intri-
cacies of a moderately involved legal
point. There is » lightness and dash
about the way events transpire and a
droll way of putting the dialogue
which fastens one’s interest. Yeb from
the office boy to the Registrar of the
Court and Fiddlestick,Q.C.,there isnot
an exaggerated character:; from the
disenssion on Champerty and Main-
tevance fo the amending of the
Statement of Defence there is no new
law : and from the ridiculous attempts

made by the briefless barister to

appear occupied and keep up appear-
ances, to bis nervousness when open-
inghis case,and including the diversion
created by his compassionate oppon-
ent, Fiddlestick, Q.C., in order to al-

low him time to recover himself thure

is no passage where human hature is
held up in any bub its natural state,

1
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There is one passage that we are glad

. to feel is well lived up to in actual

practice. Itreads: «The stomach of
“the bar collective and individual is

“revolted and scandalized at the idea .

“of one of its members doing any-
“thing for nothing.” The book is
very nice reading, is most life-like to
laws and lawyers and being like all
of the author’s works, popular, rather
negatives the idea that law is dry.

*
Editorial Notes.

WE are anxious to extend the use-
fulness of THE BARRISTER and it is
our aim to report as many County and
Division Court decisions as possible.
But to ensure this end we look to our
subseribers throughout the Province.
‘We shall be glad to receive memoranda
of cases deciding new or doubtful
points and hope that this means- will
be taken to preserve important de-
cisions by voluntary effors on the part
of those interested in such cases.

*

THE BaRRISTER always feels a
worm pleasure in reading its “Ex-
changes” They come as so many
friends with checrful greetings. Be-
sides this, we find many of them con-
taining sciaps of news of interest to
our readers. As an instance, when
reading the bright pages of Law Notes,
published in I.ondon, England, we no-
ticed the fact recorded that Mr. A. C.
F. Boulton lead the negative in a de-
bate held at the Law Institute Chan-
cery Lane on 26th Nov. last.” It will
be seen by this that Mr. Boulton—
who was called to the Ontario Barand
practiced in Toronio—has since his

removal to England once more identi-
fied himself with the legal profession.

*

Chief Justice Snodgrass, of Tennes-
see, is being subjected to some very
severe ccasure at the hands of the
Awerican press on account of his
figuring in a first-class sensational
episode with Attorney Beasley, a prac-
titioner in Teunessee. The circum-
stances are decidedly what may be de-
seribed as thrilling and would dove-
tail in as paré of the life tale of & Jesse
James with ore fitness then in that
of a high judicial functionary. THE
BARRISTER is charitable enough to feel
cerlain that the case is a rare excep-
tion. It seems His Lordship was in-
discreet enough when off the Bench
to allow himself to get into an alter-
cation with the, lawyer over what
seems to have been in our estimation
a very grave contempt of court by the
latter, The Chief Justice aggressively
attacked the learned counsel with re-
proaches ; words were followed by
blews, and before the lawyer knew it
the judge had drawn a revolver and
shot him twice. The condemnation
and obloquy which we find our Ameri--
can exchanges heaping on Chief Jus-
tice Snodgrass for his forgetting his
position cannot be gainsayed. The
digaity of the Bench should not be too.
jealously guarded, and we are glad to
find such a publicution as The Ameri-
can Lowyer speaking out unreser-
vediy on the point. It should be re-
membered that the judicial function
is one of the most elevated among the
executive institutions of the State
and it is meet that every element
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contributing ‘to its honour and re~
spect should be wmatter of public
.concern. We comnot refrain when
recording these views —but with
great deference—from referring to the
fine display of good sense and digni-
fied bearing exhibited by one of the
members of The Supreme Court Bench
-of Ontario some time sinee when, hav-

ing his finer feelings outraged and
suffering serious inconvenience by be-
ing ejected from u railway coach on
his way to Toronto because of a bungl-
ing arrangement of the Company, he
abstained from taking legal proceed-
ings entirely through a sense of the
degradation of his position had he
sought the aid of the courts.

-SOME PLEASANT READING SELECITED FROM THE LAST NUM-

BERS OF OUE EXCHANGES.

The Dancing Chancellor.

WHaT was the astonishment of cour-
" tiers, of lawyers, and of eitizens, when
-on Saturday, the 29th of April, 1587,
it was announced that Queen Elizabeth
had chosen for the keeper of her
<conscience, to preside in the Chancery
and the Star Chamber and the House
of Lords, and fo superintend the ad-
ministration of justice throughouv the
realm, a gay, foppish cavalier never
-called to the bar, and chiefly famed for
his handsome person, his taste in dress,
-and skill in dancing—Sir Christopher
Hatton! In the long reign of Eliza-
beth no domestic occurrence seemed as
strange as this appointment ; but, with
the exception of her choice of Burgh-
ley for her minister, she was much in-
fluenced in the selection of persons for

high employment by personal favor.
Before Sir Christopher was made
‘Lord Chancellor he had been the
‘Queen’s Vice-Chamberlain, and one of
Ther especial favorites, and it was said
‘he was the only one of her troop of
gallants who remained single for her
sake. ‘ ‘ :

While he spent much of his time in
dicing and gallantry there were two
amusements to which Sir Christopher
particularly devoted himself,and which
laid the foundation of his future for-
tune. The first was dancing, which
he studied under the best masters ; and
in which he excelled beyond any man
of his time. The other was the stage.
He constantly frequented the theatres,
which, although Shakespeare was still
& boy at Stratford-on-Avon, were be-
ginning to flourish; and he himself
used to assist in writing masques, and
took part in performing them. He
was cne of the five students of the

Innar Temple who wrote a play, en=

titled “Tancred and Gismund,” which:
in the year 1568 was acted by that so-
ciety before the Queen.

When he becnme a great man, his flat-
terers pretended that he never meant to
make the law a profession, and that he
was sent to an Inn of Court merely to
finish i . education in the mixed society
of young men of business and pleasure
there to be met with ; but there can be
no doubt that, as a younger brother of a

aatad’
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poor family, it was intended that Le
should earn his bread by “=a knowledge
of good pleadirg in actions real and per.
sonal ;” and the news of the manner in
which- he dedicated himself to dancing,
which made his fortune, must hiave caused*
heavy hearts under the paterhal roof in
Northamptonshire.

Some of the courtiers at first thought
that the appointinent was o piece of
wicked pleasantry on the part of the
Queen; but when it was. seen that she
was serious, all joined in congratulating
the new Lord Chancellor, and expressing
satisfaction that her Majesty had been

emancipated fremn the prejudice that a -

musty old lawyer only was fit to preside
in Chancery; whereas that court being
governed, not by the strict rules of law,
but by natural equity, justice would be
much better administered there bya gentle
man of plain, good sense and knowledge of
the world. Meetings,.of the Bar were
held, and it was regplved by m<ry-ser-
jeants and apprentices that they would
not plead before the new Chancello-; but
a few, who looked eagerly for advance
ment, dissented. ~ The Chancellor himself
was determined to hrave the storm, and
Ehzabeth and all her ministers expressed
a determination to stand by him. He
was exceedingly cautious, “ not venturing
to wade beyond the shallow margin of
equity, where he could-distinctly see the
bottom.” He always took time to con.
sider in cases of any difficulty; and in
these he was guided by the advice of one
Sir Richard Swale, described as his *ser-
vant-friend,”’ who was a doctor of the civil
law, and a clerk in the Chancery, and well
skilled in all the practice and doctrines of
the court.

‘While holding the Great Seal, Sir Chris-

topher’s greatest distinction continued to
be his skill in dancing, and as often as he

i
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had an opportunity, he abandoned himsel‘g
to this amusement. Attending the mar-
ringe f his nephew und heir with a
judge’s daughter, he was decked, accord--
ing to the custom of the age, in his official
robes ; and it is recorded when the music-;
struck up, he doffed them, threw them
down upon the floor, and saying, *Lie-
there, Mr Chancellor " danced the mea-
sures at the nuptial festivity.

At Stoke Pogis, in Buckinghamshire,
he had a country house constructed in the-
true Elizabeth taste. Here, when he was.
Lord Chancellor. he several times had the
honor to entertain Her Majesty, and .
showed that the agility and grace which
had won her heart, when he- wos a
student in the Inner Temple, remained
little abated.

The Queen’s admiration for him seems.
finully to have somewhat cooled, and all .
contemporary accouats agree that her
neglect and cruclty had sich an effect.
upon his spirits that he died of a broken
heart. In Trinity term, 1591, it was pub-
licly observed that he had lost his gaiety
and good looks. He did not rally during- .
the long vacation, and when Michaelmas.
term came round, he was confined: co his.
bed. Tlis sad condition being related to-
Elizabe +. all her former fondness for him
revived, and she herself, so the story goes,.
hurried to his house in Ely Place with
cordial broth in the hope cf restoring him.
Buj allin vain! He died on the 21st of”
November in the fifty-fourth year of his
age.—From The Green Bag.

*
The Trildy Craze.

‘WE are getting sick of the Trilby craze-
caused by Du Mautier’s charming book.
The latest stroke of inventive genius was.
to register the word “Trilby” as a trade-
mark for ladies’ aprons, and Narth, J. has.
prompt] 314 in Re Holt, that Trilby is.
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not a funcy or invented word, but a word
in common use, and ordered the trade
mark to be expunged from the register.—
Law Student Review.

*

Longevity of Lawyers.

The patriarchal age of ninety-seven, to
which Sir James Bacon had attained, will
recall to recollection some well-known in-
o Stances of longevity in the cases of emir-
ent members of the Bench and Bar. Sir
Edward Coke, who died in-his eighty-
third year, was seventy-eight when he
suggested, in 1628, the famous Petition of
Right, which he succeeded in carrying
through the House of Commons, whose
chair he had filled in 1593—five-and-
thirty years previously. Again, the fam-
ous Serjeant Sir John Maynard, in 1689,
who in his eighty-ninth year, was select-
ed, notwithstanding his great age, to fill
the post of First Commissioner -of the
Great Seal. Two references made by Sir
John Maynard to his years are worthy of
immortality. On one occasion, when argu-
ing before Jeffreys, he was told by that
judge that “he had grown so old as to
forget his law.” ¢ Quite true, my Lord,”
was the reply, “I have forgotten more
Jaw than ever you knew.” Again, when
paying homnage as leader of the Bar to
Willimn ITI., the King, amazed at seeing
a man who had been a conspicuous mem-
ber of Parliament in the reign of James
L., said, “Mr. Serjeant, you must have
survived all the lawyers of your.stand-
ing.” ¢ Yes, sir,” said the old man, “ and
but for your Highness I should have sur-
vived the laws, t0o.” 1In the present
century, two occupants of the woolsack
have reached their ninetieth yesr. Lord
Lyndhurst was born in 1772 ; he died in
1863. Lord Brougham was born in
1778 ; he died in 1863. On the Irish
Bench and at the Irish Bar there have

been some striking; instances of longe-
vity. The Right Hon. James Fitzgerald,
who filled the post of Prince Serjeant,
an office now abolished, which had the
precedence of the ;Attorney-Generalship,
was upwards of ninety at his death in
1830. Again, the Right Hon. Thomas
Lefroy, who was Lord Chief Justice of
Irveland from 1852 to 1866, was, on his
retirement from the Bench in the latter
year, ninety-one years old. He survived
till 1869. Lord Norbury, an Irish Cbief
Justice of the Common Pleas from 1800
till 1827, died in 1831 in his ninety-
second year. The first Lord Plunket, an
Irish Lord Chancellor, lived to enter on
his ninetieth year, and the late Right
Hon. Francis Blackburne was in hiseighty-
sixth year when, in 1866, he was appoint-
ed for the second time to the post of
Lord Chanecellor of Ireland. —Law Limes.

.k

Intemperate Addresses to the Jury.
A cerTAIN latitide of comment should

be allowed counsel, and average intelli--

gence should be taken for granted in the
jury. We have read some judicial con-
demnations of the use of irrelevant and
inflammatory remarks, which were sweep-
ing enough to debar a lawyer from quot--
ing the Bible or Shakespeare, or citing.
ancient history, or, indeed alluding to any
possible thing outside the record for pur-.
poses of illustration.

Cases of this character should, however,
impress upon counsel the duty of self-.
restraint. Inour judgment fully as many
degserved verdicts are lost as unjust ver-.
dicts stolen through intemperate cant and
abuse. If such style of speech does not
actually provoke an adverse verdict, it is.
at least apt to cause a disagreement.

Now, it is well recognized that reform--
ers as a class are apt to- be unpoptlar in
their own generation. The future is the-
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better for their lives and posterity does
justice to their memory. But, even where
reformers do not condemn particular in-
-dividuals, but are impersonal in their as-
-saults on exigting institutions, a certain
prejudice against them is apt to be en-
gendered. They shock comfortable con-
servatism, and the average man has diffi-
-<culty in eliminating the personal equation
—of dissbusing his mind of the notion
that the reformer sets himself up to be as
good as the ideal he advocates. When it
comes to singling out and scourging indi-
viduals, the risk of unpopularity is greater.
“There will always be in many quarters a
lurking sympathy for the under dog, no
matter how justly he deserves all he gets,
-and a latent antagonism towards any man
who assumes to act the censor and the
-Judge. Intemperate denunciation will
often produce a reaction in favor of the
‘subject of attack, when a calmly argumen-
tative arraignmment would have brought
-an audience into harmony with the
-speaker’s sentiment as well as his opin-
dons. These traits of oar common Adam-

. hood are overlooked by an advocate only

'

at his client’s peril. A counsel has ro,
calling to discourse on the exceeding sin-
fulness of sin, or to accuse the opposite
party of brenking all the Ten Command-
ments. A strong case can be won by,

* soberly calling things by their righb‘

names, and we do not think that weak
cases are often won by passionate and
moeudlin rhetoric.—From New York Law

. Jowrnal.

*
The Law and The Lady,

IT seems that an express law was neces-
sary to prevent the fair sex from attempt-
ing to plead to the Roman Courts of Law ;
for Ulpian in his treatise Ad Dictum, tells
us that the praetor prohibited them from
pleading the causes of others, ¢ that they
might not intermeddle in such matters,.
contrary to the modesty befitting their
sex, nor engage in employments proper to
men.” An exception, however, was made
in favor of womeén whose fathers were °
prevented from conducting their own
suits, owing to sickness or infirmity, and
who could not get anyone else to plead for
them.—T%e Green Bay.

RECENT ENGLISH DECISIONS.

Note L.J.—Law Journal.
8.J.—Solicitors Journal.
T.—The Times Law Reports.
Y. T.—The Law Times.

Lorp and Bradbury in +—(30 LJ.,
—742; 40 8.J., 113.)—Trustee. Dis-
«claimer.—A. devived and bequeathed his

property (in Englend and America) ta

five persons as executors and trustees in
-trust for sale and conversion. The will
wag proved by B., C. and D., power being
reserved to E. and F.  Then F. renounced
-and declaimed. Then E. by deed dis-
-claimed and renounced the offices of exe-
«cutor and trustee as to all property out of

America. Then B., C. and D. sold some of
the English realty. The purchaser ob-
jected to the title. Held that a trustee
must disclaim in foto or ot at all; that
the partial disclaimer by E. wasa nullity ;
and that B., C. and D. could not make a
good title and were guilty of a breach of
trust in selling without E.’s concurrence.
(Lindley, Smith aud Rigby, T.J.J.)

*

Surrs, Smith v. Thompson, in re—(W.
N, 144 ; 30 L. J., 685.) —Breach of Trust.
—A. and B. were trustees with power to
invest *““in such stocks, funds, and securi-
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ties ag they should think fit.” They did
invest £3,000 in debentures of a company
on which there was a loss. A. made the
investment in the bona fide belief it wasa
good one. B. received a commission of
£300 from the company. Held that A.
was not liable for the loss unless it could
be proved he did not make the investment
honestly ; that as B. received a bribe, he
could not be allowed to say he honestly
thought fit to make the investment, and
he was liable for the loss; and that, in
addition to making good the loss, B. must
also pay over the £300 as money received
by him for the trust estate. (KeLewich, J.)

*

TrEGo v. Hunt—(100 I. T, 158 ; 30 L.
J., 723.)—Partnership.-—If A. and B. are
partners for a term under an agreement
by which the goodwill is te belong to A.
when the term expires, and B. during the
partnership extracts from the books of the
firm a list of the names and addresses of
the customers with the avowed object of
soliciting business from those customers
for himself after the partnership expires—
A, can get an injunction against B.
(House of Lords, over-ruling Pearson v.
Pearson, 27 Ch. D., 145, and restoring
Labouchere v. Dawson (1872) L.R., 13
Eq., 322.) Note.—The practical vesult
appears to be of the utmost importance.
A trader who sells the goodwill of his
busineéss can still start in competition
next door, and can by public advertise-
ment try to allure customers ; but he may
not represent himself as carrying on the
old business, and he may not directly soli-
cit his old customers.

*

Granax v. O'Connor—(100 L. T. 159;
30 L.J., 743.) —Specific Performance.—T.
contracted for valuable consideration to
assign to G. 2,000 shares ina certain com-
pany. Then T. transferred these shares
to F. asa voluntary gift. G. suedT. and F.
for specific performance. Held that the
same principles applied as if the property
had been land, and that F. as a volunteer
could not hold the shares against the prior
equity of G. under the contract. (Keke-
wich, J.)

Aixnswonrs, Cockroft v. Sanderson in
re—(1¢0 L. 1., 150; 30 L.J., 725.—Ad-
ministratiop action.—A next-of-kin or
legatee cannot obtain division of the sur-
plus of the estate of any intestate or test-
ator in a creditor’s administration action,
but must bring a fresh action for the pur-

_pose. (Kekewich, J.)

*

Prour v. Cock.—(40 8. J., 114.—
Mortgnge. Redemption Action.—The re-
fusal of u decree for redemption is equi-
vulent to an immediate decree for fore-
closure ; and even an infant plaintiff does.
not have a day to show cause if his re-
demption action is dismissed. (North, J.)

*

ErresMere Brewery Co. v, Cooper.—
(100 L. T., 161 ; 30 L.J., 744.)—Surety-
ship.—C. as principal and D, E., F. and
G. as sureties, gave a bond to the plain-
tiffs by which the sureties jointly and
sevevally guaranteed payment to plain-
tiffs of all moneys collected by C. as plain-
tiffs’ traveller. The bond stated that D.
sud E. were ouly to be lisble for £50
apiece, and F. and G. for £325 apiece. D.,
who executed the'bond last, added to his
signature the words ¢“£25 only ” he did
this bona fide, and without kuowledge of
any possible effect of the alteration.
Plaintiffs wanted £48 on the bond, and
claimmed £12 each from D., E., F. and G.

Held that the words added by D. to his -

signature were an operative part of the
deed, and formed a material alteration of
it ; that in a bond like this the sureties
shared a common burden distributed un-

- equally ; that the principal of proportional

distribution must be applied here ; and
that D.’s material alteration of the pro-
portional liability as anderstood by his
co-sureties released all the sureties from
liability. (Russel], L.C.J., and Cave, J.)

*

Lynpe v. The Anglo-Italian Hemp
Spinning Co.—(L. J., 705 ; W. N,, 150 ;
L.T., 111.)—1In order to make a company
liable for misrepresentation inducing a
contract to take shares, what must be
shown !—Romer, J., said that, speaking
generally, the shareholder must bring his

Lap k2




=3

ifaﬁé*m**%#—rzﬁ T

AT

Ci2

EEY

L ART o SR ST

T 1

: 4

62 : . THEBARRISTER.

~case under one of the four following
heads: (1) Where the misrepresenta-
tions are made by the directors or other
the general agents of the company en-
titled to act and acting on its behalf; (2)
where the misrepresentations are made by
a special agent of the company while act-
ing within the scope of his authority ; (3)
where the company can be held affected
before the contract is complete with the
knowledge that it is induced by misrep.e-
sentations ; (4) where the contract is made
on the basis of certain representations,
whether the particulars of those represen-
iations were known to the company or
not, and it turns out that some of those
representations were material and untrue.

3

Trevor v. Futchins.—Dec. 21, 1895.—

-Stirling, J.—The court, will not order a

fund to be paid out to an executor or ad-
ministrator having the legal title to a
statute-barred debt merely in order to en-
able him to acquire a right of retainer
thereout.

*

Rotn & Co. v. Tayser, Townshead &
Co.. and others.—Times Law Reports,
p100, Vol. xii.—Dec. 12, 1895.—Dam-
ages.—Contract.—Sale of goods.—Repu-
diation of contract by buyers.—Damages
how estimated.—This action which was
brought to recover damages for brrach of
contract to ‘ake, delivery of a cargo of
maize per the Haverstoe, was argued on
Nov. 26 and judgment was given for the
plaintiff. It was then agreed that the

.assessment of damages should be post-

poned, in the hope that on agreement
would be come to; but that not having
been done, the matter was agzin brought
before the Judge. Itappeared that after

‘the contract the market fell, and buyers

on May 28, sent by telegram an ultima-
tum that unless the coutract be aivered
to suit them, they would not take de-
livery. After unsuccessful attempts to
have the matter settled by arbitration,
the plaintiffs brought action, but it was
not till more than two months later that
they sold the msize, though the price was
falling and there seemed every indication
that it wovld continue to doso. The re-

sult was the loss at the time of the sale:

was much greater than it would have -

been if sold promptly when the defendants
had specifically repudiated the contract,
and refused to accept. Held that the
plaintiff must fail as to the extra loss,

. judgment being given for the loss that

would have occurred had the sale been
made promptly.

*

Mara v. Browne.—Vol. xii, Times
Law Reports, p 111, Dec. 17, 1885.—
Moneys came into the hands of a solicitor
who was acting for the husband and wife
and certain proposed new trustees of a
marriage settlement, and before the ap-
pointment of the new trustees and with-
out consulting the old ones, he advanced
the moneys upon mortgages which were
improper securities for trust funds, and a
loss resulted. The Court of Appeal held
reversing the decision of North, J. (2
chy. 69), that he had not so acted as to
constitute himself a trusted de sen fort and
liable to make gond . the losses and that
in any case his partner was not liable.

*

FrouraNE-BEsson v. Parrs’ Banking
Co.— Vol. xii.,, Times Law Reports.
P. 121.—The plaintiff, who is a French
subject, charged that his wife had stolen
something over £11,000 from him and
had deposited it with the defendants.
He was now prosecuting his wife for
larceny and procured an injunction re-
straining the defendants from honouring
the wife’s drafts on the fund. The wife
was not a party to the civil action. The
order for the injunction had been made
by Mr. Justice Lawrence in Chambers.
The Court of Appeal now reversed the
order, as it seemed the original order was
iandvertently made and there seemed to
be no power in the court to make such an
order even if the wife had been a party to
the action.

*

Ricuarpsoy v. Garnett—Decc. 19th,
1895.— Times Law Reports, Vol. xii,
P. 127.—Contract.—Evidence of.—Pro-
mise to make provision for another. The
action was against the executors of Jos.
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Richardson, who was in 1891, a man o§
means, an ex-Mayor of Newark and a
widower. After July in that year, the
last of his daughters having married he
lived a short time alone. In August, he
invited the plaintiff, his niece, to visit
him and when she was there suggested
that she should take the place of his
-daughter who last married and live with
him. The plaintiff, who was earning £80
a year as governess ard was in that way
-enabled to Lelp to support her parents,
seems to have been slow to accept her
uncle’s offer. M. Richardson thereupon,
the plaintiff swore, agreed that if she
would come and live with him ¢ he would
provide for her in the future.” This con-
stituted the grounds of action. Apart
from that there are other circumstahces.
In September the plaintiff accepted the
offer, terminated her engagement with her
employers and then wrote what she had
done to the uncle. He replied that he
was glad she had taken the Jrststeps. 1t
was not, however, till February, 1892, that
she w~at ¢ live at his house, and in the
meantime he had written her, in January
that he would allow her £10 a month
and travelling expenses, After living
with him eleven months she left in
-consequence of some disagreement. Mr.
Richardson died in 1894. The jury found
in the sum of £250 damages for the plain-
tiff; but the tried judge ruled that there
was no evidence of a contract and enterec
a verdict for the defendants. The plaintiff
carried the matter to the Court of Appeal
where it was held (Lord Esher, M.R., A.
L. Smith and Rigby, L. J. J.) that there
wag a contract that could not be said to
be toovague or unintelligible to bebinding,
and that the agreement of 1892 for £10
monthly was not reconsistent with the
contract sued on or to be considere” .5in

substitution ; and the appe:ﬂ was accord-
ingly allowed with costs.

»

- MerroroLrraN Bavk (Liviren) v. Cop-
pee.—20th Dec., 1895—Vol. xii.,, Times
Law Reports, 129 — Guarantee — Con-
struction—Release of principal debtor—
Assent of surety. On January lst, 1892,
the defendant, Mr. Evence Coppee, and
one Soldenhoff, entered into a guarantee
with plaintiffs for repayment to pluintift
on demand of all ;oneys which should be
due at any time, from Evence Coppee &
Company (Limited) to the plaintiffs up to
£2,000. The plaintiffs were to be allow-
ed, without assent or knowledge of defen-
dant or Solderoff at any time to grant to
the Evence Coppee & Company (Limited)
time or indulgence, and to renew bills,
notes or other negotiable securities or to
compound with the said firm, or any
person liable with them, without working
a discharge of the defendant. It seems
that Evence Coppee & Co. (Limited),
drew on one Rogers, and after acceptance
the plaintiffs were the endorsees of the
acceptance which was dishonoured. The
plaintiffs sued Rodgers, and after getting
Execution had it withdrawn under an ar-
rangement with Rogers, whereby it was
hoped that he would be enabled to make
a partial payment to the plaintiffs.
Rodgers threatened that should the exe-
cution be pressed he would go into Benk-
ruptey, when it scemed the plaintiffs were
likely w0 lose all. The court leaned to
the opinion that the terms of the guar-
antee were wide enough to hold the de-
fendant, even if the circumstances should
be considered a release of Rodgers, but in
any event it was clear that at the worst,
it was merely a compounding with Rodgers
and the defendants were liable.

OBITUARY.

The Late Lord Bluckburn.

In recording the death of Lord Biack-
burn, one of the most eminent jurists of
the centaury, it was a pleasant experience
for us when, looking at this early date for

a suitable account of his career, to find
that the first of our exchanges containing
such references is an United States pub-
lication, Z%¢ Harrard Law Revicw. At
the present moment when the air is still
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a little darkened with war-clouds, it is
very agreeable to THE BazuisTer to find
our American cousins cherishing the me-
mory of an English Judge and showing
that it regards the legal wealth begueath-
ed by His Lordship to posterity as a,
heritage that is common property with
all English-speaking people. The follow-
ing short biographical note of Lord Black-
burn’s life we take fiom the publication
above named :

“The greatest English common law
judge of recent years died on January 8
at his country place in Ayrshire, Scotland.
He sesigned his oilice as one of the Lords
of Appeal in Ordinary in 1888, and it has
leen understood that his health has since
been gradually falling. He was a Scotch-
man, born in 7 '3, educated at Eton, and
at Trinity College, Cambridge, where he
_ was eighth wrungler in 1835. * In 1838
he received the degree of M.A., and in
the same year was called to the bar at the
Inuer Temple, and joined the Northern
Circuit. In 1845 he published his admir-
able little treatise on “ The Effect of the
Contract of Sale on the Legal Rights of
Property and Possession in Goods, Wares,
and Merchandise.” This is almost a model
text-book ; it has had a great influence in
shaping the law, and it forms the basis of
Benjamin’s book, in those parts of the
subject which i$ covers. Lord Blackburn
said of his little book in 1883, in a private
letter, that it * was written when I had
literally nothing else to do. as I had then
no business at all. I took great pains
with it, more as a means of teaching my-
self than with any hope of making a
valuable book ; but now, after consider-
able experience, I am pleased to find how
little T should alter, if I were to write the
book afresh.” A second edition was pub-
lished in 1883, edited by J. C. Graham.
From Michaelmas, 1852, to Trinity, 1858,

. THE\BARRIATER.

in the eight volumes of Filis & Blackburn,.
and the one volume of Ellis, Blackburn &
Ellis, Blackburn was one of the reporters.
to the Queen’s Bench.

In speaking of his appointment to the-
bench in 1859, Foss says of him, in his
Biographical Dicsionary, with a tempered
apprebation which sounds oddly now:
*Theugh with no considerable busiaess
as a counsel, he was esteemed a sound
lawyer, and after twenty years’ experi-.
ence at the bar he was appuinted a judge
of the Queen’s Bench in June, 1259, and
recsived the custownary knighthood.”

He had never * teken silk,” und it was.
a strange departure from precedens to-
appoint & man to be a judge who had not
Leen Queen’s Counsel ; it created u great
stir. It was Lord Campbell who did this.
Campuell had become Chancellor on June
18, 1859, and as early as Jaly 3 we find.
in his diary “the .following entry: I
have already got into great disgrace by-
disposing of my judicial patronage on the-
principle of detur digniori. Having oc.
casion for a new judge to =ucceed Erle,
made Chief Justice of the Common Pleas, .
I appointed Blackburn, the fittest man in
Westminster Hall, although wearing a
stuff gowa ; whereas several Whig Queen’s
Counsel M.P.s were considering which of -
them would be the man, not dreaming -
that they could all be passed over. They
got me well abused in the Times and
other newspapers, but Lyndhurst has de-
fended me gailantly in the Housz of
Lerds.”

Campbell, a Scotchman himself, and
Chief Justice of the Queen’s Renvh from
1850 to 1859, had had Blackburn for his
reporter for six of these years, and he.
knew his wman. The wisdom of his zp-
pointment was soon abundantly shown.
Blackburn’s judicial opinions rank among
the very best of his time. His later pro--
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motion, in 1876, to be one of the Lords of
Appeal in Ordinary, was handsomely
earned ; and when he retired, about eight
ycars ago, he had not his peer upon the
English bencl:.  Strong men remain there,
but vne hardly knows yet wheve to turn
for that combination of sound thinking,
exact and instructive diserimination, and
large, rational, and just exposition by
which the Jaw of all English-speaking
countries has profited for these many
years.”

Death of Mr. 1. J. DBrown.
We regret to have to chronicle the
death of Mr. Peter Johinston Brown, Chief

Clerk of the old Queen’s Bench Divistun,
which occurred early this month. The
profession all knew Mr. Brown and daily
contact with him in his official eapacity in-
spired a high respe.t for his efficiency, and
a personal regard that was generally fol-
lowed by warin friendship, for the deceased
was of 2 particularly genial disposition and
not at ail reserved in his manner. He
was essentially the other extreme of the
character that has “the insolence of
oftice ” about it and was always kind to
everyone, particularly to students. His
figure will be much missed at The Hall
and his death is greatly regretted.

THE BARRISTERS’ OWN WIITY COLUMN.

(XOW FIRST PUBLISHED.)

AT a recent sittings of the Assize Court
at Lindsay, the Crown business was being
conducted by a learned counsel whose
figure is a familiar one on King street,
and in Goderich, aad who has produced a
Text book on Dewer.  There was a prose-
cution for poisoning of cattle, and our
friend was examining a female witness
about a barrel of brinec she had made.
The following colluguy ensued :

The learned counsei—* Mys. Marshall,
aw—what; aw—were the—aw—the in-
gredients of this brine—aw—the ingre-
dients of this brine?

Mrs. Marshall (with & twang and much
emphasis)—* There weren’t any ingredi-
ents in it at all, Sir I made it of plain
salt and water.”

g
Wz are in possession of a good story
about a Tovonto barrister whe wears curly

black locks and a plug hat and generally
presents a well groomed appearance. It
was some years ago that he was address-
inga jury on behalf of a prisoner. Around
the lawyer’s table were seated the usual
number of legal lights \\’:Liting‘vfor their
cases to be called. Presently, one who
had been paying special atteantion to the
address to the jury, interrupted their con-
versation round the table and said:
“Look here you fellows—just stop a
minute and hear what Joe is saying to the
jury. Upon my word, he is making a
splendid effort.” They all stopped and
listened, when one older and more experi-
enced than the first remarked: “Yes!
I always liked that speech. I always
admired it ever since I first read it in
¢ Speeches and Orations of John Philpouts
Curran.’”

IOV PR Y Y :
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SITTINGS OF COURT.

Supreme Court.

Tar Supreme Court of Canada holds
3 sittings annually as follows:—On the
third Tuesday in February—The first
Tuesday in May—The first Tuesday in
Octoher.  Date of Spring Sittings 1896
—Tuesday 5th May.—TLast day for tiling
cases. — 14th April. — Last day for
depositing  factum.—18th  April.—Last
day for inscribing appeal.—20th April.

Court of Appenl.

Tuere are five sittings of the court
each year, at such time asthe judges may
from time to time appoint. The dates
now fixed are the first Tuesday in March
and September, and the second Tuesday
in January, May and November. Date
of Winter and Spring Sittings 1896.—
Tuesday 14th Janvary — Tuesday 3rd
March —Tuesday 12th May.

THE SPRING SITTINGS OF THE HIGH COURT.

SiNeE our last issue there have been several important changes in the dates of the
Spring Sittings, and we now give the complete list with the cerrections made, leaving
out also sittings already held during last month.

WuERE HELD. NJ(::; -%\3-1;,'. DaTE. JUDGE.
) - | - - :
Barrie ........ .. . eeeens JJury oo DMonday, April 8th L.l Armonr, (. J.

et e meeeeaeans Non-J m-y..} e February 17th...|Meredith, C. J.
Belleville....ccooevieeiaen.t Jury .. .. Feburary 3rd.. ..[MacMahon. J.

L iieie e e Non-Jury..| o Mavch 9th ...... Meredith, C. J.
Berlin.....o.coooiis oLl Both ....| s March30th...... Rose, J.
Bracelwidge .. . .... ..... .|{Both...... Tuesday, July 7th., ....... . Ferguson, .J.
Brampton ..... ...... .....'Both .. . ..[Monday, May 4th..... .... [Meredith, .J.
Brauntford. ... ........ LJuary ol i Avpril 13th... .. ..|Meredith, J.

i .. .. Non-Jury... ¢ February 17th.....jRose, J.
Braockville . LgJury ..., e February 3rd  ..[Street, J.

“ . [Non-Jury.. ’ “ February 2ith.. {Rose, J.
Cayuga .. Z....... ... . ..iBoth ..... *  March 30¢h .....[Meredith, C.J.
Chatham.......... . ........0Jwy ... « March9th.. ......|Boyd, C.

“ tieeeeeiee e e JNon-Jury . i February 10th...JArmour, C. J.
Cobourg ..... ..coveeen. ... Jury .. .. “ February 10th...|Ferguson, J,

“ teeie e -e o NoOn-Jury . “ March 9th........... Rabertson, J.
Cornwall.............o.. L Jory. .o “ March 30th...... MacMahon, J.

“ cereriieenree ceneeo. | Non-Jury.. ‘ February 3rd....I[Falconbiidge, J.
Goderich. ... . ..... ...\Jury ....... “ May 1ith... .. ..|Meredith, C. J.

¢ veeseeee o« .. Non-Jury.. « March 23rd.... . {Falconbridge, J.
Guelph .. .. .o.ooll U5 £ 115, O € March 1Sth...... Armour, C.J.

O riee tee ceeeeeeeneesn [NOR-TJury .. b April 20th....... Meredith, J.
Hamilton.. . .............. Jury . . May 11th.........[Street, J.

o iiier eeeeeaiens Non-Jury. “ April 33th... ... ..]MacMahon, J.
Kingston ...... . . .:o.... Jury ...... “ March 23rd... ... Robertson, J.

. cete e aiemees . oo|Non-Jury.. . April 20th. .... ..|Meredith, C. J.
LindSa¥. et cen cee vew < JJury ..o [Taesday, June 16th.. ..... Street, J.

e et e e o eeeso s Non-Jury. i Nonday., April 20th........ ATacMahon, J.
London ... coceeciraeaoLL JJury L o May 11th .........[Falconbridge, J.
. cierets ee e .« < iNon-Jury.. o February 2ith...[Armour, C. J.
L’Original ..... s . .1Both ... ..[Monday, April 20th. ....... Robertson, J.
Milton.....cee. vivieeeeen. o |Botlr oL v “ February 3id. . ..|Ferguson, J.
Napanee......... «.v woeeeonnJBoth oo Lo “ March 2nd...... ...|Ferguson, J.
Orangeville .. .. ......... .'"Both ....... “ Maveh 16th...... Ferguson, J.
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SITTINGS—Continued.
1

WHERE HrLD.

Ottawan. ... coee ceevven oo,
[

Owen Sound..

O |Non-Twy..
< Jury .

1
Jury or
Non-Jury.

1]

Dare.

JuDGE.

Jury .

. \Iond.ly, £ Ipml 13th..

i .
. :, o 1‘ ebruary 10th...

.

avch 9th ..

..JRobertson, J.

Raose, J.
Meredith, J.

.| Non-Ji . o June Ist... . Mm.Muhon, J.,
Parry Sound . Both . ..‘Tuesd.n July Hth ... .. Ferguson, J.
Pemnbroke .... ...|Both ... ¢ Febraary 18th. .. |Rober ‘tson, J.
Perth . PR § 5 711 | S Muuday April 6tk ........ MacMahon, J.
Pet,exbm ou"'h o Jary I April 13th....... Rose, J.
cereeine o oo |Non- me oo AMarch2nd ... . Robertson, J.
Picton....oooveeeen coal Both . oo April 20th....... Boyd, C.
Port Arthw . eiie .. iBoth Tuesday, JuneOth....... . Armom C. J.
Rat Portage ........ .. .....|Both. i e June 16th.. .. Armom, C. J.
Sandwich. ..... .. ... ... Juey . onday, February 3rd....[Meredith. J.
¢ b e i Non-me.. “ Marvch 23rd..... .|Boyd, C.
Sm-nia, ............. feeeaee e {Jury e . - February 17th.. {Armour, . J
.................. Non-Jury “  April Oth........|Falconbridge, J.
Sault Ste. Marie. .......... Both ...... Thursday, June4th.. . ..|Armoar, C. J.
buncoe . AJuary ... M ondu\' February 21th ... Mac‘\l.xhon,
cerieeeres oo Non-Jury March 30th...... Armour. C. J.
%tmtfoxd ................. Jury ...... “ March2nd .... ... Meredith, C. J.
................. 'Non-Jury . “ April Gth........ [Rose, J.
St. Catharines............. Jury . b March 2nd.. ... Boyd, J.
- \Ion-Jurv . “ May 4th........ I‘erguson J.
St. Thomas.. . .. oo v oo Jury .. s TFebruary 10th...{Boyd, C.
“ e e e e Non Jury.. o March 16th.. . Street, J.
Torento (Civil) Ist week. {Non-Jury.. w Febraary T7th. . MacMahon, J.
o ¢« 2ndweek Non-Jury . . Febrouary 2ith ..{Falccnbridge, J.
. *  3rd week .{Non-Jury.. “« March 2nd ...... Mervedith, J.
o *“  4th week..!Non-Jur v . “ Mavch Oth. .... \feledlth, J.
o “  5th week..|Non-Jury . . March 16th . ..|Robertson, J:
¢ “  Gth week..|Nen-Jury “ March 23rd.... .[Armour, C. J.
“ ‘ 7th week...Non-Jury.. “ Mareh 30th.... .iStreet, J.
“ ¢4 8th week..|Non-Jury . “ . April Gth........ Street, J.
“ ¢ 9th week..|Non-Jury.. ¢ April lsbh ..|Boyd, C.
“ “  10th week..|Non-Jury. i April 27th ...... Robertson, J.
o . 11th week..|Non- Jury. f s May {th,..... Armour, C. J.
«“ ‘ 1st week..[Jury . G February )4?'1\ ..|Robertson, J.
o ¢ 2nd week .(Jury ...... l . March 2nd..... [MacMahon, J.
i “ 3rd week..iJury . ... " . March 9th. ...... Fer guson, J.
.« « {th week..[Jury ...... | « March 16th .... [Meredith, J.
s “  Sthweek..}|Jury “« March 231d...... Street, J.
“ “  Gth week. 1Jury .. « + March 30th . .ul(.onhrldgc, .
i «  Tth week . (Jury v April 0th ...... |Meredith, C
 (Cr xmm.ﬂ) 1st week..{Jury o April 27th.. .- Fergnson. J.
“ 2nd week..Jury .. o May 4th.... . ... {
~ «  3rd week..\Jwry e \Iay 11th. -IRo ertson, J.
“ “  4th week.. Jury ... o May 18th........ Meredith, C. J.
“ o 5th week..[Jury ...... “ May 25th.... . Mac\lnhon, J.
\Vzﬂkex {7 WU SRR (1 " ZE T s April 13th... . |Ferguson, J.
cemete e e Non-Jm'y.. « Februm-y 10th.. .iStreet, J.
\Vell:md st e e ereenesees..|Both . . . April 27th.... ... Boyd, C.
Whithy..coviniiiaieniennns Jury ... .. “« March 16bh ...... Fa conhndge, J.
“ ceeeseeininesee i Non-Jury.. o April 27th.. .|Street,
Woodstocke.....et. ceeJury ... “ Apml 27th.. -iMer emth, J.
. ..{Nop-Jury.. ¢ February 17th. . -|Falconbridge, J.
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THE NEW RULES

" THE BARRISTER.

OF PRACTICE,

By C. A, Masten.

The changes in the new rules may be
divided into three branches. 1. Consoli-
dation and centralization of the offices ab
Osgoode Hall. 2. Minor changes in indi-
vidual rules. 3. Those embodying the
procedure to be followed in carrying on
appeals to the Divisional Courts and to
the Court of Appeal under the Judicature
Act of 1895.

The establishment of a central office
at Osgooude Hall ought, and probably will,
conduce to the effective and speedy dis-
position of business, both by officers and
the profession. For example—Heretofore
one was never sure whether papers from
the county had arrived at Osgoode Hall
until the office of each vegistrar, the clerk
in chambers and of the accountant had
been searched. The establishment of the
central offices avoids this and many other
similar difficulties.

The sy:tematizing of the business oughs
also eventually to result in a lessening of
the number of clerks necessary and conse-
quently a reduction of this branch, of
public expenditure.

With the details of these rules relating
to the powers and duties of the several
officers, the general body of the profession
have little concern and the rules will not
require any careful examination by them.
To appreciate this, any member of the
professivn will only have to turn to the
old body of Consolidated Rules, observe
how many of them are devoted to the de-
finition of the duties of ministeriul officers,
such as the accountant and loéal registrars,
and then think whether he has ever in
his practice had occasion to consider
the scope or object of these rules.
Their interpretation and practical working

may snfely be left to the consideration of
‘the officers to whose duties they relate.

2. 'The minor amendments relating to
individual rules can only be appreciated
by viewing them in juataposition with the
various scattered rules amended by them.
The more important of these changes have
already been brought to the attention of
the profession by my learned friend Mr.
Blake in a late article in the Law Journal.

3. The rules which will require most
careful consideration by thegeneral profes-
sion are those numbered 1484 to 1492,
inclusive, being the rules which relate to
the practice on appeals to the Divisional
Court. and to the Court of Appeal and
rule 1509 relating to the conduct of pend-
ing appenls.

It is to be observed in the first instance,
that rules 803 to 827 which lay down the
procedure formerly governing appeals to
the Court of Appeal are abolished with-
out exception or qualification. Sothat it
may be questioned whether, in respect to
any appeal to the Court of Appeal now
pending, the old procedure can possibly’
apply. This question arises upon appeals
which have been instituted and partially
proceeded with, under the old practice.
If security has been given, but the appeal
book has not yet been priuted, is the ap-
pellant bound to.print, or may he adopt
the new practice? If notice of appeal
has been given, but security has not been
perfected, is the respondent entitled to
security, or do the new rules deprive him
of that right # The absence of any regu-
lation upon this point is one of the amis-
sions, shewing the excessive speed with
which the new procvedure was brought
into force.
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A number of these cuses have been
deelt with, on special application to the
Cours of Appeal, but no reasons of de-
cision have been given, beyond saying
that the court founds its orders not so
much on the provisions of the rules them-
selves as on the provisions of S. 8. 42 and
43, Sec. 8, of the Interpretation Act, R.
5.0, Cap. 1.

Taking up now the principal steps in
an appeal to the Court of Appeal.

Thée notice is no longer a simple notice
of intention to appeal, but having regard
to rule 804, must be by notice of motion
returnable on the first day of the sittings
of the . 'rt, commencing after the expir-
ation. of one month after the judgment
hay been signed ; and this notice of motion
must set out the grounds on which it is
based. This setting out of grounds ap-
pears to be a work of supererogation when
it is remembered that the reasons of appeal
are to be served with the notice.

This notice of motion must, according
to the rule, Le served at latest within 30
days after the judgment complained of,
but another provision requiring that the
appeal be brought on at the first sitting
of court, commencing after the expiration
of one month, after the enter of the judg-
ment complained of, coupled with the pro-
vision that the notice must be a seven
clear days notice, may render it neces-
sary to serve the mnotice of motion as
early as twenty-two days after the judg-
ment complained of.

Rule 803 dispenses with the security
formerly vequired to be given, unless such
security be specially ordered by the court
to which the appeal is made or a judge
thereof. Under the corresponding Eng-
lish rule poverty or insolvency is a
ground for granting such szcurity, and it
is probable that our courts will follow the
English practice by granting such security

on speciai application. They have already
ordered security to! be given_in one case
in the sum of $200

As the appeal is a step in the cause
whatever is a ground for ordering security-
in the court below would appear also to
be a ground for ordering further security
upon the appeal, if thatalready given has
been exhausted.

Rule 818 does not in terms provide for
the filing of four copies of the evidence,
but the practice adopted has been to- file
four copies of the evidence, as well as the
other documents specially mentioned in
rule 818. The reasons of appeal should
not be filed separately ;and the move con-
venient practice is to bring in all the
documents, including the reasons of ap-
peal, bound together. Tf the reasons
aguinst appeul can be obtained from the
respondent in time, it will add to the con-
venience of the court and counsel to bind
them all together.

The -ules do not appear to require a
copy of the appeal book to be served on
the respondent, though such a practice
would be & material assistance to respon-

dent’s counsel, and as it would not add

largely to the expenses, might well have
been prescribed.

There does not appear to be any pro-
vision in the new rules as to .the settle-
ment of the appeal case where the parties
difter, but the court will, no doubt, have
inherent jurisdiction to deal with that
question, when it may arise.

The rules relating to appeals to the
Divisional Court do not differ substanti-
ally from the present practice, and do not
appear to call for any special reference,
though it may be noted that appeals are
to be set down before the motion in ve-
turnable ; in the case of motions against
judgments, two clear days hefore the first
day of the sittings at which it is to be

B e
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heard, and in the case of other motions,
the day before the day on which the mo-
tion is returnable. The practice so far
adopted has been to serve notices of ap-
peal to the Divisional«Court, returnable
on any day on which the court sits, that
is any day except Saturday or Sundny.

Having regard to the fuct that the statute .
directs that the Divisional Court should i
sit-morthly and the rules prescribe that
sittings of Divisionnl Courts shall com-
mence on Monday of each week, there

,may be some question as to the propriety

of this practice.

THE LANDLORD'S RIGHT TO DISTRAIN SINCE 38 VIC. CHAP.
26, SEC. 4.

By dllan S. Jl{usd(mﬂIL

The law of landlord and temant in
Ontario has during the ast nine months
received a severe shock and is only now
beginning to recover to a state of security.
At a moment when we have had a move-
ment spreading through the agricultural
districts looking to the incrensing by farm-
ers of their number in the Legislature and
the decreasing of the number of lawyer
representatives we have had a start-
ling example of the kind of legislation the
unprofessional are capable of bringing
about. We are seeing practical demon-
stration of the adage that ““a little know-
ledge is a very dangerous thing.” Re-
garding this piece of legislation, no one
seews to know of any important object
that was in view when it was passed. It
seems to be clear however that there is no
exception to the general disfavor with
awhich it is viewed. Even those who

" found it convenient to shield themselves

behind its provisicns would not pretend
that their plen was meritorious. The
position taken is one of insistence upon
the strict letter of an enactraent that

could not have been intended to have the
revolutionizing effects that it seemed this
statute would at least very nearly accom-
plish. The XYegislature seems to have
been handling edged tools; and if no

" serious accidents have happened it is cer-

tainly due to good Juck rather than skill
in handling the instrument. The rela-
tion of landlord and tenant with its vavi-
ous incidents carries us back td the oldest
times and in its composition is the result
of a combination of ancient customs resol-
ved into the common law and of statutes
and decisions of the courts. Fromn old
feudal customs, from statutes like that
passed in 18 Bd. 1, kuown as Quia Emp-
tories and from decisions like our recent
case of Argles v. MeMath, the law on this
subject has gradually been formed into a
harmonious entity which, while capable
of alterations to suit the times had at
least been settled and defined to such an
extent that the community could restin se-
curity and without auxiety wunder its-
operation. Tt was under these circum-
stances that the endctment unow treated
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of was passed. There would be less com-
plaint in the premises did the measure
possess the virtue of being for the benefit
particuinrly of any class or object. Were
it designed to give the poor man more ex-
emptions or Lo facilitute the landlord to
get rid of bad tenants or otherwise to im-
prove ,or alter the details of the law it
would naturally enlist the support of the
interests promoted, but the nature of the
enactment is very different. Tt goes to
the bottomn of the law and digs up the
roots that have the sunction of ~enturies
of growth.  The spade was worked deep
down and for a moment it seemed. as
though the right of dis vess by a land-
lord-was a thing of the pust. The land:
ford who had allowed a tenant in his
bouse might get paid but he would now
have to get his money the same way as
the butcher or the baker ; and an endless
variety of interests would be disturbed.
The matter however, soon found its way
into the courts, and happily it looks as if
the seemingly violent effects of the statute
will be averted. The objectionable en-
actment reads as follows :

*“The relation of landlord and tenant
shall be deemed to be founded in the ex-
press or hihplied contract of the parties
and not upon tenure or service, and a re-
version shall not be necessary to such re-
lation which shall be deemed to subsist
in all cases where there shall be an agree-
ment to hold land from or under another
in consideration of any rent. And noth-
ing in this Act shall affect any pending
litigation.”

As before stated it is diflicult to ascer-
tain what object the framer of this sec-
tion had in view but it is safe to say that
“it was not intended to do* away with the
right of distrgss.  And it may not be too
hazardous to venture the opinion that the
intention was to extend the right of dis-
tress to cases where the right might be
“considered doubtful. But it is very evi-

dent from a vesearch into the matter that
it was a case of playing with edged tools.
There cugp be no doubt of the source from
which the inspiration came. The cluuse
in question i too peculinr far any mistak-
ing as to its origin and its antecedents.
It is taken in its entirety from the ITm-
perinl Act 23 and 24 Vie. chap. 184, sec.
3 (1860), which introduced it and various
other Jaws on the subject into Ireland.
But the person who introduced this Acs
into Ontario seems to have formed o hasty
affection for it without tauking the precau-
tion of seeing how ithad fared in Ireland.
In tlrit country it received on all hands
the most emphatic disapprobation ; and
after being turned inside out by the
bench, its supporters were glad to awmend
it repeatedly wili it had lost its distin-
guishing features beyond recognition.
However that may be, we find it now on
our statute books and it is cectainly cap-
able of some very serivus interpretations.
Our landlord and tenant law is as an-
cient as ’
The days of old
When Knights were bold
And Batons held their sway.”

The retainers held lands of their lord
and were to render in return various
benefits to the lords, often amounting
to an oath of fealty or personal services.
In case of default by the tenantithe lord
was allowed instead of <compelling the
tenant to forfeit his holding, to take and
hald  possession of the tenant’s goods.
Oviginally the rvight was confined to
holding the goods as a security ; bug his
right of sale was of later date. In early
times the lords were fipding alienation
of land becoming very frequent and the
transferee of the lund not being person-
ally bound to perform the services, their
position was altered for the worse. More-

‘over the original holdér having disappear-
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ed shere was also loss to the lord in the way
of wardships and marriages. The lords
then procured the passage @ the Act
Quia Emptores. The terms of this enact-
ment (18 Ed. 1 chap. 18) read as follows:

¢ That from henceforth it shall be law-
ful to every free man to sell at his own

pleasure his lands and tenements or parts -

of themn so that the feoffee shall hold the
same lands or tenements of the chief lord
of the same fee by such service and cus-
tom as his feoffer held before.”

By this mneans the practice of subinfeu-
dation was stopped.  There was nothing
to prevent land being enfeoffed and sold,

. but the enfeoffee held not of his enfeoffer
but of the original lord -vho was the
party having the reversion, and the chief
lord only could distrain for arrears of
services or as they came to be called rent
services. That is the “chief lord or the
person who had the reversion was the
only person who could compel the
services and make a distress as the
enfeoffee was bound to hold of the
chief lord.  From being the result of the

" Act Quia Emptores the requirement that
the landlord should have the reversion in
him became the sine qua non of the rela-
tion of landlord and tenant. The effect
of the requirement amounted to this, that
there was no right of distress where rent
was stipulated for, on an enfeoffment in
fee or u lease for life with a remainder in
fee. That was known asrent seck and a
speciel provision was necessary to make
a distress allowable.

Now to turn to the section of law un-
der’ review, its provision is that in future
the relation shull be deemed to be foun-
ded on contract and not on tenure and a
reversion shall not be necessary. From
this the opinion seems to have prevailed
that the effect was to take away the right
of distress and even the bench were known

in some quarters to hold to that .view.'
But the point is in a fair way to be set-*
tied the other way.

In the case of Harpelle v. Carroll tried
at Kingston about the end of last year,

' before Chief Justice Meredith, His Lord- !

ship has just handed out an elahorate and
wcholarly judgment, in which he decides
pest, that the Act is not retrospective,
ad second, that the Act can be construed
as still leaving the landlords’ right of dis-
tress undisturbed. Having had the privi-
lege of reading the proof sheets of this
judgment, which will be reported in the
Ontario. Reports, T have the advantage,
of being able to use some of the very

* learned arguments thevein contained. The

chief thing tv be remembered.is that the
Act does not abolish the relation of land-
lord and tenant. Neither does it pretend
to say that where there actually is a re-
version in the landlord that that state of
affairs shall cease to exist—that hereafter
there will not be a reversion True, it
says that the relation « shall be decmed to
be founded in contract and not in tenure,”
but it does not attempt—for that would
of course be preposterous —to declare that
where tenure exists and where a rever-
sion exists that such shall cease to exist.
Therefore it is obvious that where there
was a tenure and a reversion these con-
tinue in the face of the Act, to exist and
consequently with them the incidental
right of distress. Viewing it in this way,
thst ihe Act does not, and no matter how
worded cannot alter the exi.ing physical
conditions, it seems the only cases that
the Act can effect are those where the re-
latiouship of landlord and tenant, with
tenure and a reversion does not exist ; and
in this sense, as the learned Chief Justice
says in his judgment, it looks as though
the right to -distress is widened and ex-
tended by the Act. What it seems was
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meant and what can be argued with some

show of reason to be the proper interpre-

tation to be given to it is that the vever-
sion and tenure are not to be a sine que
non ; that they may be present in some
cases and that though they will continue
in many cases to be present in the rela-
tionship between two contracting parties,
still they never shall be indispensible
copc'itionS, and moveover, whether these
conditions are present or not, the relation-
ship of landlord and tenant shall exist
with the incidd atal right of distress and

all other incidentals in ngreements where~

by one holds land from or undev another ;. -

but in all cases the foundation shall he
regurded to avise out of the fact that a.
contract has been made under which one
holds lands from or under another. In the
judgment referred to, it is also decided
that in any event though the right of dis-
tress were taken away still at the worst,
it could be regarled as rent seck and
since 4 Geo. I, chap. 28, sec. b, gave a.
vight of distress in rent seck that the-
landlord in Ontario is still secure.

-

THE ONTARIO LAW COURTS.

Reeent Cases not Previously Reported.

DicxinsoN v. Burk. — 9th January,
1896.-—Municipal Council—Diversion of
funds to wrong purpose — Linbility of
councillor voting for same. E. T. Eng-
lish, for plaintiff, appealed from order of
local Judge at Port Arthur, staying for-
ever an action brought by a ratepayer of
the town of Port Arthur, on behalf of
himself and ail other ratepuyers, to com-
pel a Town Councillor to vefund to the
municipality certain moneys diverted by
the Council from the sinking fund, and
applied to other purposes, the defendant
having voted for such diversion. Ayles-
worth, Q.C., for defendant Burk, and D.
VW. Saunders, for defendants Town of
Port Arthur, opposed appeal. The court,
without expressing any opinion on the
merits, held that the case was a proper
one to be tried. It did not appear that
there was any abuse of the process of the
court, nor could the action be-said to be

-frivolous. The law under which action is
. brought is new and uncertain. The court
also thought that the plaintiff was not an
informer within rule 1,244. Appeal al-
lowed with costs to plaintiff in any event.

Pavey v. Davidson — 13th. January,

1896--Demurrer—Fraudulent conveyance
—Private international law—Inthe Court

-

of Appeul. Judgnient on appeal by plain-.
tiffs from judgment of Armour, CJ., in
favor of defendants upon a demurrer to-
the statement of clalm in an action
brought by plaintiffs, on behalf of them-.
selves and all other creditors of defendant

- E. L. Davidson, to set aside a conveyance

by that defendant to his father, defendant
A. Davidson, and a mortgage by _the-
father to defendant A. Purdon of lands.
in the State of Oregon, as fraudulent and
void. The Judge below held that the de--
termination of the question raised must
be according to the law of Oregon and
must be determined there. Appeal allow-
ed with costs and demurver overruled
with costs, Osler, J.A., dissenting, and
Hagarty, C.J.0., hesitating. Gibbons, Q.
C., for appellants. T. H. Purdon (Lon-
den) for defendant Purdon. F. Love
(London) for defendant Davidson.

*

Re Brewers and Distillers Tdcenses.—
13th January, 1895.—The valiGity of On-
tario Liguor License Law. Judgment
upon questions referred by the Lieutenant-
Governor of Ontarin in Council to this

court for hearing and consideration, pur-.
suant to 53 Vie., ch. 13, an act for ex-.

pediting the decision of constitutional and

other Provincial questions.. The ques-.

73
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tions were the following: (1) Is sub-sec. Marsh, Q.C., for plaintiffs (appellants.)
2 of sec. 51 of the liquor.license act, R.S. J. N. Fish (Orangeville) for defendant. ,
(1, ch. 194, requiring every brewer, dis- ~ »

tiller or other person duly licensed by the .

‘Government of Capada, as mentioned in
sub-sec. 1, to first obtain a license under
the det to sell by wholesale the liquor
manufactured by him, when sold for con-
sumption within the Province, a valid en-
actment? (2) Hasthe Legislature of On-
tario power, either in order to raise a ve-
venue for Provincial purposes, or for any
other object within Provincial jurisdie-
tion, to vequire brewers, distillers and
other persons duly licensed by the Gov-
ernment of Canada for the manufactuve
and sale of fermented, spirituous, orother
liquors, to take out licenses to sell the
Hquors mannfactured by them. and to pay
a license fee thevefor? (3) If so, mus.
-one and the same fee be exacted from all
such brewers, distillers and persons ? The
-court answered the first and second ques-
tions in the aflirmative, and the third in
the negative, following the previous de-
-cision in Regina v. Halliday, 21 A.R.,
43. J. R. Cartwright, Q.C,, and J. J.
Maclaren, Q.C,, for the Attorney-General
“for Ontario. 8. H. Blake, Q.C., for the
Brewers’ and Distillers’ Association.

*

Trust & Loan Co., v. McKenzie.—1+4th
~January, 1896. — Mortgage -— Bquity of
Redemption —Extension of time of pay-
ment with increased interest — Release

- of mortgagor. Appeal by plaintiffs
from judgment of Robertson, J. The
defendant after making a mortgage
sold his equity of redemption. When the
mortgage became due the mortgagee en-
tered into an agreement with the owner
-of the equity extending the time for pay-
ment of prin ipal and increasing the rate
of ivterest without the consent of the de-

. fendant mortgagor, but reserving all
rights against him. Robertson, J., fol-
lowed Bristol & West, of England, v. Me-
Kenzie, 24 O.R., 286, and found that de-
fendant was released. The court now
-distinguished that case and held that this
“case is one ‘of indemnity not suretyship,
and therefore defendant mortgagor is not
released,ahd-allowed the appeal with costs.

t

. bons, Q.C,, for defendants.

Mansty v, London Loan Co.—14th
January, 1896.—Mortgage blending pay-
ment of payment of principal and interest
together—Rights of purchaser of Equity
of Redemption. The question raised in
this case was whether under the circum-
stances a mortgage made by one Martin to
a loan company upon the well known plan
of blending payments of principal and in-
terest made repayable in instalments and
assigned jto defendants is good in their
hands for its face value against the plain-
tiff, a purchaser from Martin. The plain-
tift seeks to redeem, and says he should
be requived to pay only the amount ac-
tually advanced to Martin. Meredith, J.,
found against plaintiff, who appealed and
Boyd, C., and Robertson, J., reversed the
trial judginent. The defendants then ap-
pealed to the Court of Appeal and their
appeal is now dismissed with costs. Gib.
W. H. Blake
for plaintiff.

*

Wiorr v. MceFarlane.—23rd January,
1896.—Rule 271-—Jurisdiction—DMotion
to strike out defence.. In this case the
Divisional Court dismissed with costs the
plaintiff’s appeal from the order of the
Master in Chambers dismi ssing plaintiff's
motion to strike out defence of defendant
Wilson. The court held that wheve relief
is sought as to priority upon assets ir the
hards of the defendants in the Province
of Quebec, the question as to jurisdiction
of an Ontario court is properly raised,
after appearance by statement of defence,
and such cases arve not within Rule 271,
and moving to set aside service of process
is not the proper course. A. C. McMaster
for plaintiff, W. M. Douglas for defendant
Wilson. : ‘

*

Re Hopcixns and City of Toronto.—15th
January, 1896.—The Municipal Act, 1892,
—~Sidewalks —Notice—Sec. 623 (4) No-
tice by newspaper. Judgment on appeal
by the corporation of the City of Toronto
from order and decision of Street, J., (26
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O. R. 480), quashing certain points of by-,
law No. 3,239 of the city, passed April
9, 1394, and holding that persons who
will be affected by proceedings under sec-
tion 623 (b) of the municipal act, 1892,
for the construction of sidewalks, are en-
vitled to actual natice thereof, and to be
permitted to show, if they can, that the
proposed sidewall: is not desirable in the
public interest ; and where such notice
has been given by advertisement in a
newspaper, which has not come to the at-
tention of the applicant, it is just as if no
notice had been given. Appeal dismissed
with costs, for the veasons given above
a.d other reasons. TFullerton, Q.C., and
Caswell for appelants. T, E. Hodgins for
respondent.

*

Parker v. Mellwain.—13th January,
1896.—Rule 526 -- ** Parties "—Attach
ing. Order of rent due on mortgaged pre-
mises. Judgment on appeal by the Scot-
tish-American Investment Co., from order
of Common Pleas Divisional Court (16 P.
R. 559), setting aside order of Robertson,
J., aflirming order of Muster in Chambers,
rescinding certain ¢ 2ts attaching rents
as debts, in so far as the tenants of the
houses mortgaged to the applicants were
concerned, and holding that the appellants
were not “parties affected” by the at-
taching orders, within the meaning of rule
$36.  The appellants are claimants of the
rents attached by virtue of a mortgage to
them from the judgment debtor, and by
reason of a notice given by them to the
garnishees, the tenants, to pay rent to
them. Appeal allowed with costs, and
orders of Judge and Master in Chambers
restored with costs. Held, that the ap-

* pellants were ¢ purties * within the nmean-
ing of rule 536, and that rule applied, and
-even without it a motion to set aside the
attaching orders could be entertained ;
-and (2) that, upon the facts. these orders
were properly set aside, as there was
nothing to attach, and the tenants had
attorned to the appellants.” W. Cassels,
Q.C.,, and W. H, Lockhart Gordon for
appellants. Aylesworth, Q.C, and J. E,
Cook for plaintift.

‘Wagp v. Davis.—3lst January, 1896,
—New trial—Misdirection by Judge to
Jury—Intemperate language. W. Doug-
las, Q.C', for plaintiff, appealed from order
of Judge of the County Court of Kent, in
term, dismissing motion by plaintiff to set
aside the findings of jury and verdict for
defendant in action to recover $200, the
value of certain wheat, rye, straw and
lumber, upon the farm sold by plaintiff tu
defendant. The plaintiff alleged that
after agreewent to sell the land was made
defendant obtained possession and cop-
verted the above goods contrary to agree-
ment. The trial Judge’s charge to the
jury was objected to. He said: “You
have henrd the whole story, and I can
only say that a case so utterly lacking in
the elements of honesty has never been
tried before me.” M. Wilson, Q.C,, for
defendant, opposed appeal. Appenl al-
lowed with costs and new trial divected
without costs.

ReGINA v. Grant.—31st January, 1896.
—~Jury notice~Striking out -Action against
sureties—Sub-collector of Customs. In -
this cuse the defendant appealed from
order of Robeitson, J., striking out jury
notice in action upon a bond against de-
fendant and two of his sureties for a
shortage in Lis accounts as sub-collector of
customs at Barrie. The particulars of the
claim against defendant Grant consist of
over 100 items of shortage in sums of
from $1 to $1.50, and each item is a mae-
ter arising by itself, and requires special
proof. The particulars furnished cover
31 pages of type-written matter. The
court held that they could not do away
with a jury in Crown cases. The jury has
always stood between the Crown and the
people. -That is a reason why the grand
jury exists to-day, and it would, in many
cases, do injustice to deprive a party on
2 chamber motion of his right to a jury.
Appeal. allowed with costs without pre-
judice to a motion to trial judge to “dis-
pense with jury. F. E. Hodgins for plain-
tiff. Creswicke (Buarrie) for defendants
(appellants). ’ '




Y

76 ‘"HE BARRISTER.

Konres v. Costello. — 31st January,
1896. —Injunction——Jurisdiction of local
Judge—Rules 1,419 (a) and 1,419 (b).
D. Armour, for defendars, appealed from
an order of local Judge at Guelph grant-
ing au injunction till the trial restraining
defendant from trespassing upon certain
lands, upon the grounds that the affidavit
of the plaintiff did not show a sufficient
case, and that the local Judge had no
jurisdiction without consent of the parties
to grant an injunction for more than
eight days. W. H. Kingston, Q.C,, for
plaintiff, contra. Appeal allowed with
c¢. s here and below, the court holding
that the Jocal Judge was not ;iven juris-
diction in a case of this kind by rule
1,419 (c), the solicitors for both parties
vesiding in this conntry ; but was confined
in the case of injunctiors to the jurisdic-
tion given by rule 1,419 (a).

*

BroviLLer v. Towse.—<:h February,
1896. — Venue — The Judicature Act,
1895 — Secticn 115. D Armour. for
plaintifls, appealad from order of Master
in Chambers changing venue from Corn-
wall to Toronto. The action is for the
price of goods sold and delivered. The
plaintiff lives in Montreal, and the defen-
dants lives in Toronto. Appeal allowed,
the court holding that the case was not
within section 115 of the judicature act,
1885. Costs in cause to plaintiff in any
event.

x

Swmitn v. Locax.

23rd January, 1896.—Tender of ap-
pearance while registrar in act of sign
ing  judgment —- Notice of appear-
ance — Rules 281 and 739. Ayles
worth, Q.C,, for plaintiffs, appealed from
two orders of senior local Judge at Lon-
don directing that judgments signed for
defuult of appearance be set aside, and
dismissing plaintifis’ application for sum-
maty juegment under rule 739. Appell-
ants contended that their default judg-
ment was regularly signed, and defendant
Wilson had disclosed no defence on the
merits, but if judgnent was not regolariy

signed and appearance was regularly en~

-tored, no defence being shown, plaintiffe

were entitled L0 judgment under rule
739. Defendant Logan did not appear
at all, but the order in appeai directed
that the whole judgment should be se}
aside. It appeared that defendant Wil-
son’s appearance was brought in while
judgaient was being entered, after it had
been signed by the clerk, Lut before it
was stumped. . H. Blake for defendans
Wilsen, contra.  Armour, C.J., was of
opinton that the judginent was regular be-
cavse the clerk, being engaged in signing
the judgment when the defeudant’s soli-
citor ciune in with the appearance, was
not obliged to give up the business of
which he was seized in order to receive
the appearance ; that would be a vever-
sing of the maxim, “vigiluntibus non
dormientibus lex sithrenit.”  Faleonbridge,
J., agreed with the Chicf Justice, and was
also of op. ‘on that the appearance, after
the proper time, was, withcut a notice of
appexrance, a mere nullity, wnd plaintiffs
were not obliged to wait all day to see if
a notice of appearance should be served.
Street, J., dissented, saving that the affi-
davits showed that the judgment had not
been entered when the defendant’s solici-
tor tendered the appearance; that the
officer’s duty was to receive it when ten-
dered, the nature of it having been made
known to him, and after such tender he
had no right to proceed with the entry of
judgment ; also that plaintifis could not
proceed to enter judgment until the time
for serving notices of appearance had ex-
pired ; also that summary judgment could
not have heen given, having regard to the
affidavits filed, and rherefore the juag:
ment should be set asiv’2. The order of
the court is that the appeal be allowed
with costs and the order setting aside
the judgment rescinded with costs, and
that the judgment and process issued
thereupon be restored. But the defen-
dant Wilson to be allowed in to defend
upon terms similar to those in Merchants”
Bank v. Scott, 16 P R., and the costs upon
this brauch are to be costs in the cause.

[Note—On going to press we have been
inwormed that this case is being appealed.
—Ep. Tur BaruwisTe.)




THE BARRISTER. 77

Rosk.

20th Jaunuary, 1896.—-Ilabeas Corpus
Impersonation at Municipal Elections,
55 Vie, Chap. 4%~Sec. 167. Judg-
ment on motion by defendant for
bis  discharge from custody, upon
dabeas corpus.  The defendant was con-
victed Ly the Poiice Magistrate for
the City of Toronto upen a p]ea. of guilty
of an offence under sec. 167 of the umsoh-
dated nwnicipal act, 35 Vie, ch. 42, the
offence being charged as applying for a
ballot paper in the name of another per-
son, at u ipanicipal election; and was
sentenced to ovne month’s imprisonment
with hard Jubor.  The question was raised
whether the conviction was legal and
valid in view of the subsequent provision
as to the same offence, in sec. 210 of the
samie act, which provides (sub.-sec. 2) that
every person who applies for a ballet
paper in the name of some other person
shall be deemed to have committed the
offence of personation, and shall incur a
penalty of $200, and in default of pay-
anent of the penalty and costs the offender
shall be imprisoned for a period of sixty
davs, unless the penalty and costs be
sooner paid. This provision is of mave
recent origin than sec. 167, and the vari-
ation is noticeable, the earlier section
{sub-sec. 3) rendering the offender lichle
to iinprisvnment fer a term not exceeding
six months with or without labor. Held,
that these provisions canuot be read to-
gether or reconciled as cminulative punish-
ments for the same offence, nor can they
be left to stand as alternative punish-
ments far the one offence at the option
of the Magistrate ; the very essence of
criminal law is that it should be certaih
in its sanctions so plainly expressed as to
be intelligible to the sense of ordinay
people ; and the law, which is later in date
as well as later in position in the statute
book, must, in cases of inconsistency or
repugnancy, prevail against the earlier in
time and place. See Robinson v. Emer-
son, 4+ H. & C,, 352, Attorney-General v,
Lockwood, 9 M & W, at p. 391, Parry v.
<Croydon Co., 11 C.B.N.S,, 579, 15 C.B.
N.8.. 568; Mitchell v. Brown, 1 E. & E.
275, Order made for discharge of defen-
dant from illegal custody with the usual

Recina v.

‘ protection.

Murphy, Q.C., for defendunt.
J. R. Cartwright, Q.C., for the Attorney-

General.
*

Recixa v: Conex,

Bail—Rule nisi—Neglect to arraign
prisoner at ““next” Court—Release of
surety. George Lindsey, for sureties on
bail bond of Henr y Cohen, moved abso-
lute.a rule nisi to quash the order estreat-
the bail, the estreat roll, the writ of.
capias and fieri facias, etc. Cuhen was
arraigned before the police magistrate for
the City of Toronto and committed for
trial, and bail taken for his appearance
before the grand jury ut the next court
of competent jurisdiction. He was not
arraigned at the next court, but atihe
next but one, at which he failed to
appear, and his bail was estreated. The
sureties contended that this was without
jurisdiction, and, therefore, the proceed-
ings should be-quashed. J. R. Cart-
wright, Q. C,, for the Crown, showed
cause. Rule absolute quashing proceed-
ings with costs upon the ground men-

tioned.
*

¢ THOMPSON.

Garnishment -~ Res  judicata—Credi-
tor's Relief Aet, sec. 37 — Attaching
order—Priority. Before Boyd, C., lwse,
J., and Robertson, J. 16th January,
1896. Judgment on appeal by J. W.
Lang & Co., attaching creditors of fund
in questicn, from order of Meredith, J., -
directing the fund in court to be paid
out to the sheriff of the County of Elgin
under creditor’s relief act. Held, that
by the vesult of the proczedings and
judgment in the Division Conrt, the
question of the title to the fund is res
judicata. That court having found the
attaching creditors entitied as vo':unst. the
assignee for the benefit of creditors there
is nodebt or fund of the debtors in ths
County of Elgin. Sec. 37 of the credi-
tors’ relief act must be constirued to refer
oniy to a case where facts would entitle
sheriff, if there Lad been mno attaching
order issued by a creditor, to obtein an
attaching order at his own instance
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under sub-see. 1, and to entitle him to
such there must be execution in his
hands, and not sufticient lands or goods
to satisfy them, and a debt by a person
resident in the sheriff’s county. Appenl
allowed and order made for payment out.
of court to primary creditors of a sum
sufticient to pay their ciaim and costs
ncluding the costs of this appeal and the
motion below ; the balance, if any, to be
paid to the assignee for the benefit of
creditors. If such sum is not suflicient
to pay the claim of the primary creditors
and their costs, the sherif and the
assignee ave to pay any costs not thus
satisfied. W. H. Riddell and T. J.
Travers for appellants. Rowell for
sheriff. W, H. Blake for assignee.

*

ABranam v. HAcCKING.

WirFe endorsing husbands notes—
Separate  estate — Engagement ring,
watch and clothing. In this case the
Divisional Court dismissed the plainiiff’s
appeal from the judgment of Robertson,
J., in favor of the defendunt .Annie
Hacking. In a weak moment she en-
dorsed 3420 worth of mnotes for her
husband. The only separate estate the
plaintiff proved she had consisted of
an engagement ving and watch and chain
and clothing, and the court held, having
regard to the amount of the plaintiff’s.
d'nm, that the defendant cannot be said
to have contracted with regard to her
separate estate when she endorsed the
notes.

*

FAGLRNER V. CLIFFORD.

NEGLIGENCE—Injury to workman —
 Volenti non fit injuria®  Before Street,
J.—Judgment upon the motion by
defendant for mnon-suit and motion by
plaintiff for judgment upon the findings
of the jury in an action for negligence
tried ar Hamilton. The juryfound that
defendants were guilty of negligence
causing the accident to plhintiff, and
assessed damages at $1,500, but stated
that they were unable to answer the
question left to them as to whether the

deceased voluntarily assumned the risk.,
Held, that the mere fact that the deceased

proceeded with his work after being
informed of the danger did not necessarily

imply an agreement to take the risks of

it. It is a question for the jury whether,
the workman, in c¢ontinuing his work,

does so because he is willing to incur the
risks of it, or whether he does so from

some other motive.  Motion for non-suit

dismissed.  Motion for judgment for

plaintiff also dismissed, becanse of the
failure of the jury to answer the question

above wentioned. Sece Stevens v. Grout,
16 P. R. 210; McDermott v. Grout, 1b.
215.

*

Loxeporrom v. Crry oF ToroxTo.
23vd January, 1896.—Defective side-

swalk—XNotice under 57, Vic. Ch.50 Sec. 13.

—Effect of rule 402. Before Boyd C.,
judgment in action tried with a jury at
Toronto. Action by Jane Longbottom a
widow, & widow residing at 32 Richmond

‘Street Last, in the C)tv of Toronto, for

damages for injuries sustsined by her
owing to a zall, caused, as alleged, by a
hole in the sidewalk near her home
which broke her right wrist. The jury
found a verdict for plaintiff for $500
damages. Held, that the notice of action
required by 57 Vie,, ch. 30. sec. 13, in
cases of injury from defective sidewalks
is to inform the corporation before action
of the nature of the accident and the
cause of it, and thus to give the munici-
pal  authorities an opportunity of
investigating the matter in all its
bearings with a view of settling ov
centesting the claim. Having regard to.
rule 402, 1t is the proper practice of the
defendant to set up want of notice in
case the statement of claim is silent an
the point. In this case no prelimizary
objection ways raised to the statement of
claim as being incufficient, and mno
observation was made as to want of
notice till the close of the evidence. No
evidence was offered by defendants, and
the learned Chancellor is not able to say
that they were prejudiced by the want of
notice of injury within 30 days after the .
accident.  The accident was in January,
1895, and notice was given two months
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afterwards, ten days Lefore the action.
In April the sidewalk was repaired by
defendants. On the whole, the Chan-
cellor is unwilling to turn the plaintiff
round on this puint, taken at the very
close of the contest, when the jury have
affirmed her claim to be wmeritorious.
Judgment with costs for plaintiff for
$500.

>

T ArMour v. MERCHANTS BaXK.

Opening ‘up judgment New evidence
—-Rule 782. Before Boyd, C. Judg-
ment. Preliminary objection raised as
to jurisdiction on motion by plaintiff to
oper up judgment of Boyd, C., pro-
nounced in April, 1895, on the n'round
of newly-discovered evidence.  The
learned Chancellor holds that the appli-
cation is properly made in court to the
Jud"e who pxcnounced the judgment, and
is a proceeding in the cause ; Waterhouse
v. Lee, 10 Gr. 183. This case is provided
for lw rule 782, and the same as a bill of

review under the old practice. See
Dumble v. Cobourg, 29 Gr. 121. Peti-

tion to be brought on at first weekly
court held by Chancellor. F. W. Anglin
for plaintifi. Shepley, Q.C., for defen-
dants.

*

THE COMING ELECTION OF
BENCHERS.

A number of lawyers think that the
big firms in the city monopolize the local
representation on the Benchers of the
Law Society. A meeting was held in
Richmond Hall on Saturday evening and
a committee appointed to look into the
matter and report to a meeting to be held
on Monday evening, the 17th, in Conv..-
cation Hall. They propose to make an
cffort to have only one bencher from a
firm. It is also proposed to reduce the
term of office from five to two ~ears and
to do away with the bencher’s free lunch-
eons during a certiin period of the year.
—Taronto Glohe, 10th February.
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