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A cseparate Index bas been prepared to the
Reports of Cases decided in Lower Canada,
and also to the Selections from the Engish
Law Reports. The following is the

MODE 0F CITATION 0F "~THE LAW AEPORT8."7

.Apellate Series.-House of Lords, Law Rep.
H. L.

Hlouse of Lords, Scotch Appeals, Law
Rep. H. L. Se.

Privy Couneil, Law Rep. P. C.
Equity S~ie.-Chanmey Appealis (L. C.&

L. JJ.), Law Rep. Ch.

Equity Cases (M. R. & V. CC.), Law
Rep. Eq.

Common Laws Stries.-Queen's Bencli, Law
Rep. Q B.

Comnion Pleas, Law Rep. C. P.
Exohequer, Law Rep. Ex.
Crown Cases Reserved, Law Rep. C.C.
Probate, Divorce, and Matrimonial,

Law Rep. P. & D.
Admiralty and Ecclesiastical, Law Rep.

Adm. & Ecc.
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PROPOSED CHANGES IN THE ACT
RESPECTING THE BAR.

A step has at last been taken towards
amending the Act incorporating the Lower
Canada Bar. At a special meeting of the
Montreal section, on the 16th May, a Commit-
tee was appointed to take into consideration
certain resolutions which had been submitted,
and to make any necessary or desirable
alterations in the Act and by-laws at present
in force. This Committee, of which Mr.
R. MAcKAy was chairman, reported, on the
9th June, to a general meeting of the bar,
'which was adjourned till the 16th, for the con-
sideration of the report. The gist of the pro-
Posed changes may be stated as follows: To
raise the standard of qualification for candi-
dates desirous of being admitted to the study
and practice of the profession; to increase the
fees payable on admission to study and to prac-tice; tO purge the bar of felons, criminals, and
others, who, by disgraceful and unworthy
conduct, reflect disgrace upon the profession;
to take away the right of attacking the judg-
ments of councils of sections, by certiorari, orappeai to the civil courts, and to restrict
appeals solely to the general council; to sub-
stitute a semi-annual examination of candi-
dates for a monthly one, as at present; to
make the treasurer the direct receiver of all
fees payable to the bar, and otherwise to pro-
vide checks for the proper administration ofthe finances.

Sonie of these changes, it will be perceived,
are of considerable importance, and it was,
therefore, with regret that we observed such a
small attendance of members at thé general
meetings called to discuss the report. On the
16th June, the only senior members of the
profession present were Mr. A. ROBERTsON,
Q. C., Batonnier, Mr. DOUTRE, Q. C., Mr.
MACEAY, Mr. RITCHIE, Mr. CAssIDY, Q. C.,
Mr. W. DoRIoN, and Mr. DoRMAN. At the
adjourned meeting, on the 18th, there were
present, during the first half of the session,

only Messrs. ROBERTSON, Q. C., DoUTRE, Q.
C., and MACKAY, from among the senior mem-
bers of the profession. Subsequently Messrs.
LAFLAMME, Q. C., RITCHIE, POMINVILLE, W.
ROBERTSON, and others, participated in the
discussion. We mention these names to show
that although there are few members of the
bar who have not advocated reform, yet when
a move is made in the desired direction, a lack
of zeal is manifested in carrying out the pro-
jected improvements. There was not much
difference of opinion on the changes suggested
in the report, with a few exceptions which we
shall here notice. First, as to the frequency
of examinations, it was represented, and we
think with reason, that a semi-annual exam-
ination may often subject worthy and tho-
roughly prepared candidates, whose term of
studentship expires immediately after an ex-
amination, to a delay of nearly six months,
before they have an opportunity of presenting
themselves. Besides this, as the time and
attention ôf the examiners are generally fully
occupied with their professional engagements,
it may be difficult to get gentlemen to ait day
after day, perhaps for a whole week, engaged
in the tedious task of examining some thirty
or forty candidates for admission to practice,
and investigating the qualifications of those
desirous of being admitted to study. The pro-
position for a semi-annual examination, how-
ever, was carried by 11 to 5.

That part of the report which proposed that
the Prothonotary should keep an independent
register of diplomas, as a check upon the trea-
surer, was struck out entirely, but all moneys
due to the council of the section are in future
to be paid directly to the treasurer, and not
through the secretary. As to qualification of
candidates, it has been resolved, that students
must be articled to a practising advocate during
four consecutive and entire years, and also
follow a complete course at an incorporated
college or university during three years. This
makes the minimum term of studentship four
years, instead of three, as at present. Some
amendments were proposed with the object of
fixing a minimum number of lectures on eaeh
subject, but these stipulations were, by a large
majority, voted uncalled for, and derogatory
to the dignity of the colleges, which should be

-July, 1866.]
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left to govern these matters as in their wisdom
they see fit. Indeed, for our own part, we are
disposed to go farther, and say that it is inju.
dicious to define too strictly the courses and
lectures to be followed by young men prepar-
ing for the bar. For there are some who,
with the most ample opportunities and the
greatest amount of 'cramming',will retain their
original stolidity, while others, with the most
scanty opportunities, and attention distracted
by other occupations, are, nevertheless, of
such intellectual calibre, and are possessed
with such an insatiable and devouring thirst
for the acquisition of knowledge, that in solid
results they will far outstrip their contempo-
raries. Holding these sentiments, it was with
no little astonishment we observed in the
report, an affidavit to be made by every can-
didate for admission to practice, to the effect
that during the four years of his studentship
he had pursued his studies jour par jour,
without interruption, and '' que pendant les

quatre années de sa cléricature, il ne s'est pas
occupé d D'AUTRE OBJET SOIT LUCRATIF OU

GRATUIT qu'd l'étude de la profession d'avo-
"cat." There is an old saying, ' that all
work and -no play makes Jack a dull boy,'
and, according to the foregoing affidavit, the
luckless student could not absent himself for
a day from the office, could not relieve the
tedium of legal study by improving his
acquaintance with classies, with modern
languages, or with science, nor could he
divert his mind with music, or drawing, or
painting, nor, which in many cases would be
more important, do anything towards earning
his own livelihood, during the entire period of
four years. We have no doubt that the affi-
davit was drawn up with the best intentions,
to prevent students from acting (as it was
stated that they sometimes do) as recors, or in
other unworthy capacities. But it is neces-
sary to take heed, in framing rules, to keep
up the dignity of the profession, that we do
not degenerate into what is snobbish and ridi-
culous. It is well known that many of those
who have cast the brightest lustre on the
English bar, have won their way from low
estates. Take, for instance, the following
paragraph, which sometime ago went the
round of the press, and which, with some

inaccuracies, is, we think, substantially cor-
rect:-

'' Lords Eldon and Stowel-sons of a barge
maker and small coal dealer at Newcastle.
Lord Tenterden-son of a barber at Canter-
bury; he received a very poor education, but
obtained the means to go to college; while-
there, he enjoyed, from a company in the-
city of London, an exhibition of £3 per year
until he took his degree. Lord Gifford-
prior to his being called to the bar, was
many years a poor clerk to a solicitor near
Exeter. Lord Langdale, the master of the
rolls, was many years a poor practising
surgeon. Sir John Williams, one of the
judges of the Queen's bench-son of a.
very poor horse dealer in Yorkshire. Lord
Truro, son of a very poor man in Cornwall,.
married a first cousin of Queen Victoria. Mrý -
Baron Gnrney-his mother kept a small book-
store for pamphlets in a court in the city of
London. Lord Campbell, the present Lord
Chancellor, was for many years reporter to the
Morning Chronicle. Lord St. Leonards-son
of a barber, and was formerly a clerk. Chief
Justice Saunders, whose precepts to this day
form the best text book to pleaders, was a..
beggar boy, first taken notice of by an attorney,
whoemployed him in his office. Lord Kenyon
-bootblack anderrand boy. Lord Hardwicke
-an errand boy. George Canning-son of a
poor strolling player."

And the same is true of American and
Frencli lawyers. This view of the case was
endorsed by the meeting, which rejected the
part of the affidavit cited by a large majority.

As to the fees payable by candidates, the
fee for admission to study was increased from
five to twenty dollars, and the fee for admission
to practice, from fourteen to ffty dollars.
This is a good change, not because it is desir- -
able to open the door of the profession only ta
the rich, but because the increase is not suf-
ficient to be any real impediment to those'
seriously bent on following the law as their
profession, while it will be sufficient to bring
in a large addition to the revenue available
for the purchase of books, &c. Thus every
ffty candidates admitted to study, will add
$1000 to the fund of the section, and every
twenty admitted to practice, a like sum.

[Julye 1866-
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The annual contributioiù is to remain for
,the present at $6, but stringent provisions
have been adopted, for the purpose of striking
off' the roll of mnembers any one who allows
the fee to remain unpaid during three conse-
-ouive years -- a sabutary rule, hch il
-require firmness and resolution on the part of
the ceouncil to, enforce it.

Such are the leading changes proposed.
There mnay be differences of opinion on some
points, but on the whole, the act as amended
wvibl be an improvement on the old one, and
we trust to, see it speedily beconie Iaw. The
thanks of the profession are due to those who
worked on the committee, including Mr. G.
W. STEPHE!i5, and the secretary, Mr. GoN.
ZÂLVEz DOUTRE, who took a special interest in
the task, and sugg,,ested several of the improve-
Inents. The bill has, we understand, been
confided to the care of &tty. General Cartier.

INTEREST AND USURY.

It is with regret that we observe several
*attempts have been miade to repudiate liability
to banke, on the ground of usury. We pub.
lished one instance, p. 72, 1 L. C. Law Jour.
nal ; and, since the date of that decision, there
have been several other cases which have been
-decided by the jury adversely to, the banks,
on the ground that the extra à or 11 per cent.
charged by the banks was usurious.

The clause of the statute under which this
extra rate is sought to be imposed, (C. S. C.
c. 68, S. 5,) reads as follows :-gi Any bank
or banking institution, carrying on business
-as such in this Province, may, in discount-
ing, at any of its Places or seats of business,
branches, agencies or offices of discount and
deposit, any note, bill or other negotiable secu-
rity or paper, payable at any other of its own
places or seats of business, branches, agencies
or offices ofdjscount and depositwithinthj5 Pr(0.
vince, receive or retain, in addition to, the dis-

perceant munno accding the ue itha t
rts any aeniunt ncot xding the foi h on

run, on the amount of such note, bibi or other
negotiable security or paper, te, defray the
expenses attending the collection of such bull,
note or other negotiable security or paper, that
is te say, under thirty dayg, one-eighth ,of one

per cent. ; thirty days and over, but under
sixty days, one-fourth of one per cent.; sixty
days and over, but under ninety days, three-
eighths of one per cent.; ninety days and over,
one-haîf of one per cent."

Juries have differed, and found sometinies
for the plaintiff and sonietimes for the defend.
ant. We trust that by the decision of the
Court of Appeals, it may be decided that such
discount is not usurious. Even assuming
that this per centage is not chargeable within
the letter of the Iaw, it is impossible to, feel
any syxnpathy with attempts to evade liability
manifestly made in bad faith.

Perhaps, however, it is rather to, be desired
that the decision of the Courts should be the
reverse, and that the law should be rigorously
interpreted against the banks. For this would
undoubtedly lead to a determined effort to
efface froin the statute book those injudicious
restrictions on the loan of xnoney, which, yet
remain. The discussion of the subject wouild
be renewed, and further discussion would pro-
bably dissipate many of the existing crude con-
ceptions on the subject of interest. The pub.
lic would become sensible of the fact, that the
price, or renmunération, of loans of money, like
the price of most other articles, is determined
by the law of supply and demnand. If there
be a large amount of money to be lent, while
the requirements of borrowers are inconsider-
able, the price will tend downwards; but if
the amount to, be lent is smnall, and the de-
mands of the borrowers great and urgent, the
price of money will as naturally tend upwards;
the proportion between the amount to, be lent
and the demands of the borrowers being regu-
lated, in a great measure, by the ainount of
wealth and the amount of enterprise. The
amount to be lent, or the loanable capital, is
of course diminished by increased. facilities for
the safe employment of capital in other ways,
as by investment in joint stock companies
with limited liability, in Government securi-
ties, or In foreign markets. The capitalist
will not lend unlese hie can make the sanie mit
profit by lending that hie would if hie employed
lis money in other ways ; and it requires littie
refiection to perceive, that if the Government
fixes a rate lower than this, or if, as in anoient
times, opprobriumn is caat upon the lende4l

-Julye 'IL866.1
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the person whose necessities compel him, to
borrow, will find the termes on which lie cari
do so only the harder. For if the law forbide
the capialiet to accept what lie conceives to be
a fair rate, lie ie impelled te adopt one of two
courses; either, lto desist from lending at ail,
(and thus stili further diminisli the amount of

Illoanable capital" in the community,) or hie

will resolve to incur the risk of penalties by
lending at a rate above what je legalized ; and,
in order to, indemnify himself for this risk, lie

will demand a rate higlier than what would

have eatiefied hini, had the transaction been
under the sanction of law.

But, it lias been urged, usury je prohibited
by Soripture, and passages, sucli as Lev. xxv.
36, Peut. xxiii. 19, Ps. xv. 5, Ezek. xviii. 8,
and Luke vi. 35, are cited in support of the
view. It je abundantly evident, however, that
usury rneant formerly any intereet exacted
by the lender from the borrower eoleiy as

the price of t4he loan; 80 that this argument,
if applicable at ail, would prohibit any intereet
whatever froni being received. Among the

ancients, in fact, it was comimonly heid that

the loan of money at intereet was an ilicit
way of acquiring weaitli. "lAil moiey je
eterile by nature," said Aristotie, and there-
fore profit cannot be expected from it. This
idea long remained rooted in men's minde.
The lender was held up to public deteetation
on the stage. Ail lending at intereet was
lield to be uniawful and dishonest, and one of
the reaeons that lias been aesigned for the
ruthiese pereecution of the Jews, je the fact

that the occupation of lending was for a long
time chiefiy exercised by tliem.

At lengtli, however, the utter ignorance of
the lawe that regulate the increase of wealth
began to be dissipated. It gradual]y came to
be understood that borrowing, in one form or
another, je necessary for niany industrial and
commercial enterprises. About the beginning
of tlie l6th century, the distinction between
intereet and ueury was introduced, and Calvin,
among otlier theologians, xnaintained tliat
usury wae only wrong, when it wae exacted
in an oppressive mariner from tlie poor.

At the present time there are few, we pre-
sume, wlio feel any liesitation about takirig
int'ereet. States have become borrowers, and
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vast national debts liave grown up. Publie-
opinfon lias undergone a great cliange; yet
traces of the old feeling still linger. Baniks
are, in this Province, prohibited from. charg-
ing more than seven per cent., anid an effort
was made during tlie last session of Parlis-
ment to re-impose the ueury laws. There-
appear to be some wlio cari not, or will flot
understand, that goverrimerit interfererice lias
only a misclhievous effect; that for tlie loan
of capital a remuneration muet be paid, de-1
periding on tlie amount of capital offered and ý
demanded in the way of boan; and that, apart
from this, the rate for each particular Joan-
muet vary according to tlie reputed solvency
of the borro-wer, and the security offered for-
tlie safe and punctual return of the principal
as well as intereet.

Sirice tlie above was written, we have ha&
a remarkable example, in the late financial,
panic ini England, of tlie fluctuation in tlie-
rate of remuneratiori demmaded and readily
paid for boans, and of tlie salutary effect of-
leaving banks unfettered in this respect. On.
tlie I4th May, the Bank of Englarid raised thie
rate for discount to teri per cent., and for ad-
vances on stock to twelve per cent.

JUDICIAL LABOUR.

It is obvNious to any one at ail acquainted
with tlie working cf our Courts, tliat there is
a great disparity between the amount of busi-
ness allotted to tlie respective judges. The
lieaviest labour probably falîs upon the Judges
of the Superior Court at Moritreal. 0f'
these there are four (Smitli, Badgley, Ber-
thelot and Monk, JJ.) residing in the
city, who have te despatoli the large and
arinually increasing business of tlie Superior-
Court; the heavy additional labour of the
new Court cf Revision; te uridergo the
arduous toil of tlie Circuit Court; te attend
enquête; te sit in three divisions of the Supe-
rior Court ; te preside over Jury trials ; te heat
numerous applicalions in Cliambers, for writs
cf Habeas Compus, Mandamus, &c. ; te go out
te, the country and hld termes cf the Circuit
and Criminal Courts in tlie outlying districts;
te supply vacancies in the Appeal aide cf the"-
Court cf Queen's Bencli at Montreal and
Quebec, &c.
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* On the other hand, the Court of Appeals,
Composed of five Judges, holds annually four
ierms at Quebec and four at Montreal, besides
two Crituinal Terms at each of thiese places.
The applications in Chamibers are compara-
tively few in number, and the evidence and
Surnmary of arguments in the cases broughit
-before thenm are printed, so that the labour of
Verusal is lightened. Thus a large part of
-the year is unoccupied, save with Ildelibera-
±tion."1

These fact8 are suggestive. We do not,
however, contend that the labours of these
lust mentioned judges should be increased.
It may be very fitting and proper that there
shall be judicial posts, in which dignified ease
*xnay be enjoyed. Opinions, too, pronounced
after three or six months' deliberation, may
.reasonably be expected (though the expecta-
tion is flot always realized) to establish fixed
principles of jurisprudence.

With more appearance of reason may it be
.urged, though we are flot quite prepared to
.say that such is the fact, that the multiplicity
of business devolving upon the Judges of the
'Superior Court, muet often prevent the deli-
beration requisite for the proper despatch of
judicial duties. Decisions, it may be said,
though rendered after a long délibéré, will fre-
,quent]y be ba8ed upon the first hasty impres-
sion formed at the argument, without a care-
fui examination of the record. We were
recently shown a deposition which by somie
,carelessness had been tied up at both ends,
so that it could not be read without beingY
-unfa8tened at one corner. The cause was a
contested one, and at the time we saw it,
judgment had just been rendered, showing,
.apparently, that the entire deposition hiad
.escaped the notice of the judge.

The inordinate length to which. depositions
,frequently run, under our e-nquête system,
adds immensely to, the labour of the Judges.
It was stated a short time ago by Mr. Justice
Badgley, that a deposition extending over
;@eventy.Ive sheets, which lie had been obliged
to peruse, for the purpose of deciding whether

particular question miglit be asked, could
easily, without the slightest detriment to, the
value of the deposition, have been broughi
twithin the compass of ten or twelve pages,

and that lie would not have permitted it to
extend beyond that, could lie have controlled
the notes of evidence. A fact like this, which
by no means stands alone, adds additional
weiglit to the remarks of Q. C., (a writer welI
qualified to speak with authority on the sub-
ject, on our enquête system, in the January
nuinber of tlie JOURNAL.

COURT 0F APPEALS.-MARCH TERM.

The number of appeals decided during this
terni was seventeen, judginent being confirmed
in seven cases, and reversed in ten cases.
It xnay not be uninteresting to see how the
bench was divided on these cases. We find
that in seven cases there was an expressed
dissent from the judgment (£the majority;
infive cases there being one dissenting judge,
and in two cases two dissentting judges. This
is exclusive of the case of tle Queea and Ellice,
in whicli judgmient was reversed as to interest,
awarded in favour of Ellice. In this case
there were aILso two dissenting judges,--one
di ssenting in toto, and the other bei ng disposed
to modify the award.

Next, as tounanimous judginents. We find
that the Court wvas unaniinous in nine cases,
chiefiy of an unimportant character. In four
of these cases the judgmnent of the Court below
was confirined, but in the otherfive the judg-
ment of the Court below was unanimously
reversed.

THE CHIEF JUSTICESHIP 0F THE
SUPERIOR COURT.

This responsible office lias to be fllled up
by the Crown, and we trust that due care and
deliberation will be had in the selection of the
occupant. Higli judicial poste, to, which
arduous duties are attached, should not be
filled up as a here political reward or piece of
preferînent to the nom inee. Judicial ability
and capacity for work, united with l&ig& and
honorable character, are the important con.
siderations. We do earnestly hope that an
end lias been made of tlose improper appoint-
ments, which have brouglit disgrace on the
Bencli and have been a grievous injury to the
profession.

-Julye 1866.
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Since the above was in type, we have learned
that the Chief Justiceship has been offered
to, and accepted by the Hon. Mr. Justice
MEREDITH. This is an excellent appointmnent
and highly satisfactory to the profession as
well as to, the public generally. We understand
that Judge MEREDITH will reside at Montreal.

We have also been informied that Mr.
Justice BADGLEY will be appointed a Judge of
the Court of Queen's Bencli, to, fill up the
vacancy occasioned by the wvithdrawal of
Judge MEREDITH. This, we believe, would
also be a good appointrnent, if carried out.

THE HABEAS CORPUS ACT.

The following is the B3ill for the suspension of
the writ of Habeas Corpus:

An 'Act to, authorize the apprehension and
detention until the eighth day of June, one
thousand eight hundred and .sixty-sevene Of
such persons as 8hahl be suspected of commit-
ting acts of hostihity or conspiring against
Rer Majesty's Person and Government.-
[Assented to, 8th June, 1866.]
Whereas certain evil disposed persons being

subjects or citizens of' Foreign countries at
peace withli er Majesty, have ]awlessly invad-
ed this Province, with hostile intent, and
whereas other siinilar lawless invasions of
and hostile incursions into the Province are
threatened; lier Majesty, by and with the
advice and consent of the Legislative Coun'cil
and Assembly of Canada, enacts as follows:

1. AIl and every person and persons who is,i
are or shaîl be within Prison in this Province
at, upon, or after theday of the passing of this
Act, by warrant of comimitinent signed by any
two Justices of the Peace, or un der capture or
arrest made with or without Warra nt, by any
of the otllcers, non-commiissioned officers or
men of lier Maje8ty's Reguilar, Militia or
Volunteer Militia Forces, or 1b3 any of the
officers, warrant oficers or mien of lier Ma-
jesty's Navy, and charged-

With being, or continuing i arins against
lier Majesty within this Province;

Or withi any act of hostility therein;
Or with having entered this Province with

design or intent to, levy war against lier Ma-
jesty, or to commit any felony therein;

[July, 18e

Or with levying war against lier Majesty i
company with any of the subjects or citizen
of any Foreign State or country then at pe
with lier Majesty;

Or with entering this Province in company
with any such subjects or citizens ;vithi intene
to levy war on Her Majesty, or to commit anY
act of felony therein;

Orw'ith joining hiinself to any person or peT
sons whatsoever, with the design or intentt0
aid and assist him or them whether subjects or
aliens, Who have entered or may enter thio
Province with design or intent to, levy war 01>
* ler Majesty, or to, commit any felony withi0ý
the same:

Or charged ivith liigh Treason or tresn
able practices, or suspicion oflHlihTreason, or<
treasonable practices;

May be detained in safe custody without'
bail or mainprize until the eighth day Of June,.
one thousand eiglit hundred and sixty-seven ý
and no Judge or Justice of the Peace shaîl bail
or try any such person or persons 80 comimitted,
captured or arrested without order from lier"
Majestv's Executive Council, until the eighth,
day of June, one thousand eiglit hundred and
sixty-seven, any Law or Statute to, the cont.rary
notwithstandine; provided, that if within four-
teen days after the date of any warrant of
comniitment, the same or a copy thereof certi-
fied by the party in whose custody such person.
is dhtined, be not countersigned by a clerk of.
the Executive Council, then any person or-
persons detained in custody under any such
warrant of commitnient for any of the causes
aforesaid by virtue of this Act, may apply to be
and inay be admitted to Bail.

2. In cases where any person or persons have-
been before the passing of this Act or shaîl be-
during the tinie this Act shaîl continue ini
force, arrested, committed or detained, in
custody by force of a warrant of comtmitment
of any two Justices of the Peace for any of the
causes in the preceding section mentioned, it
shaîl and may be lawful for any person or
persons to whomn such warrant or warrants
have been or shahl be directed, to, detain such
person or persons so arrested or committed, ini
his or their cu8tody, in any place whatever-
within this Province, and such person or per--
sons to whom such warrant or. warrants hav-e-
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"been or shail be directed, shall be deemed and
taken to be to ail intente and purposes Iawfully
authorzed to detain in safe custody, and te be
éthe lawfui Gaolers and keepers of such persons
so0 arrested, committed or detained; and such
place or places, where sucli person or persons
80 arrested, comnîitted or detained, are or shahl
be detained in -custody, shall be deemed and
taken te ail intenta and purposes to be lawful
,Prisons and gaols for the detention and safe
custody of such person and persons respect,
ively; and it saah and may be lawful te and
for Her Majesty's Executive Council, by war-
rant signed by a clerk of the said Executive
,Council, te change the person or persons by
'whom and the place in which such person or
persons so, arrested, cornmitted or detained,
shahl be detained in safe custody.

-An Act to protect the in1habitants of Lower
Canada againsi lawlu aggrearions from

tjects of Foreign Counirie ai peace twük
Her Mai eiy.--[Assented te 8th June, 1866.]
For the protection of the inhabitants of

ULwer Canada against lawless aggressions
froin subjecte of Foreign Countries at Peace
with Her Majesty; Uer Majesty, by and with
the advice and consent of the Legisiative
Council and Assernbly of Canada, enacts as

.follows:
1. In case any person, being a citizen or

subjeet of any Foreign State or Country at
peace with Her Majeety, be or continues in
.arms against Uer Majesty, within Lower
Canada, or commits any ast of hostility there-
in, or entera* Lower Canada with design or
intent te levy war againet Uer Majesty, or ta
.comfmit any felony therein, for which any per-
son would, bY the laws of Lower Canada bE

diable to suifer death, then the Governor may
order the assembling of a Militia General Couri
-Martial for the trial of such person agree,
ably te the Militia Laws; and upon being founc'
guîlty by such Court Martial of oifendinl
againet this Act, 8uch per8on @hall be senten
ced by ouch Court Martial te suifer death, o
such other punishment as shail be award<
by the Court.

2. If any subject of Uer Majesty, withji
Lowver Canada, hevies war against Her Majeety

in company with any of the subjects or citi-
zens of any Foreign State or Country then
at peace with Uer Majesty, or entera Lower
Canada in company with any such subjecte or
citizens with intent to levy war on Uer Ma-
jesty, or to commit any sucli act of felony as
aforesaid, or if, with the design or intent te aid
and assist, he joins himself te any person
or persons whatsoever, whether subjects or
aliens, who have entered Lower Canada with
design or intent ta levy war on Uer Majesty, or
to commit any such felony within the sanie;
then such subjeot of Uer Majesty may be tried
and punished by a Militia Court Martial, in like
manner as any citizen or subject of a Foreign
State or country at peace with Uer Majesty, is
hiable under this act to be tried and punished.

3. Every citizen or subject of any foreigu
state or country who oifends again et the prov-
isions of this Act, is guilty of felony, and may,
notwithstanding the provisions hereinbefore
contained, be prosecuted and tried before "4The
Court of Queen's Bench" in the exercise of its
criminal juriediction in and for any district in
Lower Canada, in the same manner as if the
offence had been comnîitted in such District,
and upon conviction shall suifer death as a
felon.

THE ENGLISH LAW COURTS.

From the (United Staiea) Law Reporter for
November, 1844.

[The folhowing, kindly furnished from the
scrap-book of a Senior Queen's Counsel, may
be read with advantage in Canada.],

Fertile as London is in places and perrons
of interest te an intelligent foreigner, there
are, perhape, no places more interesting ta au
American lawyer than the English courts,
and no perrons whom he more desires ta see
than the high functionaries engaged in the

-administration of the Enghish law.
i Perhaps the moat striking and noticeable

Scharacteristic of the proceedings of the Eng-
- ish courts, je the rapid and yet not hurried

r manner in which the business je despatched.
1 There is no confusion, no btistle; but there is

no pause. When a cause is called on for trial,
ni it muet be at once tried or disposed of in some
, way. You rarely, if ever, see the counsel for

-July, 1866.1
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one party rise at such a moment, with a pocket
full of affidavits, and proceed to read them
very much at his leisure, consuming the time
of the court, and keeping the business waiting.
" Are you ready for the plaintiff, brother
Sharp?" asks the judge. '' Yes, my lord,"
replies the barrister. "Is the counsel for
the defendant ready?" No one answers.
'' Let a default be entered. Brown v. Smith
stands next." And Brown v. Smith is on
trial in a moment. The first witness takes
the stand. The leader for the plaintiff rises
at the same moment, and proceeds to interro-
gate him briskly and pointedly, and never sits
till lie is done with him. Meanwhile the
junior is taking minutes, and there is no wait-
ing for mending of pens, folding of papers,
opening and shutting of tobacco boxes, chat-
ing with clients or the miscellaneous hangers-
on of a court room, or laboriously reducing to
writing every syllable uttered by the witness.
As soon as the plaintiff's counsel has finished
his interrogatories, the defendant's counsel is
on his feet, and at work with great vigour;
and the instant lie concludes, the sharp cry of
the usher, 4 Step down, Sir," is uttered, and
the witness vanishes in a second, and another
takes his place.

The arguments of counsel, whether addres-
sed to the court on questions of law or to a
jury, are remarkable for brevity and point.
There is no waidering from the questions at
issue, no waste of labour upon irrelevant or
inconsequential points, no personalities, no
bombast, no high-flown flourishes of rhetoric,
no long-winded and pointless stories, no weari-
some iteration and re-iteration of the common-
place axioms of the legal profession.-Nothing
can exceed the summary maniier in which
motions and questions of law are disposed of.
It is the ''ne plus ultra" of despatch, consist-
ent with thoroughness and accuracy. In cit-
ing authorities, a barristerwould as soon think
of reading the litany as reading an entire case.
The book, page and title of the action is given,
and the sentence relied upon read, in general
without more, the court being supposed to
recollect the facts, and to be familiar with the
reasonings. Of course, at times you hear the
facts stated, but always succinctly and very
briefly. The art of condensing into a nut-

shell a statement of facts which an American
lawyer would feel justified in spending half'
an hour in narrating, seems to be perfectly
understood and almost universally practised.
The court are fully awake, and the barristers
speak as if the motto were ever in their minds,
" Millions are behind us." If you would be
impressed with the value of half hours and
minutes, spend a day in Westminster Hall.

As a specimen of the manner of conducting
criminal trials, take the following:-

CENTRAL CRIMINAL COURT. OLD BAILEY.

Beforelthe Recorder (Law) and Mr. Alderman
Gibbs.

Charles Edwards, clerk, aged twenty-six,.
and William Johnson, sweep, aged twenty-one,
were indicted for stealing one piece of cloth,
value seventeen pounds, the property of Sam-
uel Summers, in bis dwelling-house. John-
son pleaded guilty, Edwards not guilty. The
prosecutor swore to the cloth. One witness
testified that lie had seen the prisoner, Ed-
wards, in the neighbourhood of the prosecu-
tor's shop. A cabman testified that Edwards
bespoke a cab of him; that while be was
arranging the harness, Johnson, the other
prisoner, came up with the cloth and got into
the cab with Edwards; that immediately the
hue and cry was raised, and both of them were
arrested. This was all the testimony.

In defence of himself, Edwards (who seemed
to be a Frenchman) remarked in broken Eng-
lish, that lie knew nothing of Johnson, or of
the cloth, and that lie was very much surprised
to find a man jumping into a cab which he-
had hired, and still more so to find himself
held responsible for that man's crime. John-
son confirmed Edward's statement in every
particular.

Recorder.-" Gentlemen of the jury-It
is for you to say whether you believe the
prisoner's story or not, and to return your
verdict accordingly."

The jury, without leaving their seats, found
the prisoner "guilty."

Recorder.-" What have you to say in ar-
rest of judgment or mitigation of sentence ?"

Johnson.-"I should like to have time to
send for my employer, wbo will give me a,
good character."

[July, 1866.
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Edwards.-" Me am un etranger, and does
know not de laws English-never have see
Johnson before dis time, and knows nothing
about de cloth," &c. &c.

Recorder.-" I am satisfied that you are
confederates. The theftwas a very artful one,
and it is necessary that property should be
protected from artful rogues. You are each
sentenced to transportation for ten years."

The trial occupied about half an hour.
Quore-If Johnson had got into an omnibus,
would every passenger in it have been liable

. to an indictnent for larceny ?
John Higgins, chandler, aged twenty-five

years, was indicted for stealing one mare, va-
lued at twenty pounds, the property of George
Rough. The prosecutor swore to his property,
and two or three witnesses testified to attempts
by the prisoner to sell the animal, and to con-
tradictory accounts given by him of the way lie
got possession ofher. The charge to the jury
was substantially a repetition of the forego-
ing, and their verdict was the same.

Recorder, (after asking the usual question.)
"John Higgins, you might formerly have been
capitally sentenced. The offence was evidently
premeditated. Property of this kind must be
protected. You are therefore sentenced to
transportation for ten years."

This trial occupied about twenty minutes.
These cases are cited, not as exemplifica

tions of a wise administration of justice, bu
simply as random, and therefore impartial
illustrations of the air with which business i
transacted. It is very possible that each o
the foregoing trials would have resulted in
verdict of guilty had they occurred in Bosto
or New York, but in either city, it is probabl
that time would have intervened between th
verdict and sentence sufficient to enable th
parties to show cause, if they could, why the
sentence should be mitigated. But the tria
themselves would perhaps have taken half
day each, and had fluent counsel been engage
miglit have lasted half a week. We are a pe
ple of many words, and love sincerely to he
the sound of our own voices, and to enjoy t]
surprise of discovering with what ease we c
string sentences together, and the reputati
of having spoken for six lours or ten hou

at one time and upon a single provocation. In
England, however, whether at the bar or in the

legislature, it is quite the reverse. The rule
seems to be to use as few words as possible,
and every one of them to the point.

In respect to elocution and all that comes
within the phrase, " manner of speaking,"
the English bar can claim no superiority over
our own, if indeed it be not decidedly inferior.

An American is surprised to hear so few per-
sons speak what lie calls good English. The

counsel for the plaintiff addresses the jury
with an Irish brogue so thick and rich that

you can scarce understand what lie is saying;
while his antagonist replies in accents which

so clearly indicate the "land o'cakes," that

you can almost see its lakes and mountains.
The different local dialects of England are
not unrepresented, but Yorkshire responds to
Devonshire, and Cornwall to Northumberland,
and London to all of them, in the course of a
single sittting. The gestures, too, are for the
most part inelegant and awkward, the lan-
guage less fluent and ready, the general air
more laborious than we are accustomed to
-observe in our own advocates of the same re-
lative eminence. It would seem, indeed, that
very little attention had been given to the cul-
tivation of a good style of speaking, and the
utmost unconsciousness on the subject appears
to prevail. So long as what lie says bears upon

- the point, and takes the ear of the court or
t jury, as the case may be, the advocate seems
l to deem it of comparatively trifling importance
s liow hie says it. On lie goes, cutting and
'f slashing away at the Queen's English, nomi-
a native cases seeking in vai 'n for agreeing verbs,
n parenthesis within parenthesis, broken sen-
e tences remorselessly left to gather up their
.e diajecia membra as they can, but ail the while
e neyer forgets a fact or point that makes for
ir his own case, or which can be turned to, ad-
ls vantage against lis adversary. The argu-
a nient is neyer lost siglit of. With xnany of

lour speakers, on the contrary, it would be
o- difficult to collect the fragmeritary miorsels of
ar argument which float upon the rushing tide
re of their niellifluons eloquence, and wve often

an feel incliiîed to repeat, in reference to their
on efforts, the criticism of' the clown, who had
irs 1read through the dictionary-"l the words are

July, 1866.]
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very good, but I don't quite understand the
story."

Nor are the bar alone entitled to the credit
of brevity and conciseness. The same cha-
racteristics distinguish the bench, and in an
equally high degree. When the court takes
time to consider, the case is indisputably one
of sorge intricacy. Motions involving the
rights and franchises of cities, boroughs and
gigantic corporations, affecting immense sums
of money, determining questions of the deep-
est public and private interest, and hinging
often upon very nice points of technical law,
are settled instantly upon the termination of
the arguments, and judgment pronounced
extemporaneously, and in the fewest possible
sentences. No time is taken to draw up dif-
fuse disquisitions upon every single point of
law, which may have been mooted in the
course of a hearing. Nor is it deemed neces-
sary that the judge, on every occasion, should
exercise his learning and attainments by
fortifying each successive point, doubtful or
not, with a long array of authorities. But he
seenis to feel that his time belongs to the pub-
lic, and that he has no right to employ it but
in their service. Business presses and must
be done,-not talked about, but performed,
finished. Great interests always stand wait-
ing; great in the amount of property involv-
ed, the number of persons affected, and the
legal principles at issue. Expedition, there-
fore, which is generally a convenience, a vir-
tue, is there a necessity. Yet is this expedi-
tion attained not by whipping and spurring, not
by sharp and brilliant anticipations of what
witnesses or counsel could say, not by arbi-
trarily cutting cases short and summarily
silencing remark. The necessities of society,
if nothing better, have taught all concerned in
the adminstration of the law their true places
and functions, and they seem to conspire har-
moniously in effecting the grand results for
which laws are made and courts of justice
established. The "patience and gravity of
hearing" which Bacon commends, his suc-
cessors well illustrate. The natural conse-
quence is, that they are addressed by the bar
with uniform courtesy and respect, and listened
to with marked deference. Business is thus
done pleasantly as well as expeditiously; and

good temper and good manners may be learned
not less than good law. Of course, these
remarks are to be understood generally. Par-
ticular exceptions doubtless exist, but they do
not deserve to be noted, as they do not mar the
total impression upon the mind of a stranger.

On the whole, no lawyer can visit the courts
of Westminster Hall, and watch the course
of business day after day, without being as
forcibly impressed with the learning, labour
and ability of the men who fill the high judi-
cial stations of England, as with the magni-
tude and intrinsic importance of the causes
which come before them for decision. Nor
can he well depart without feeling that a wise
and able administration of the law is one of
the chief glories of an enlightened state, and
that no expenditure can be deemed excessive
which may be necessary to secure the highest
character and ability for the performance of
the arduous duties of the judge. The English
judges have " permanent and honourable
salaries," and thei'efore they are wbat they
are. To the citizen of Massachusetts, the
reflection can hardly fail to occur that, in his
own state, the amount of judicial compensa-
tion is carefully calculated and grudgingly
doled out, and the retrenchment of a few
hundred dollars in this item of public expen.
diture, is thought to constitute a valid title to
public gratitude on the part of its perpetrators.
It is, however, somewhat consolatory to know
that badly as our judges may be treated, and
poorly as they may be paid, the judicial office
has thus far fallen upon men of sufficient
weight of character to resist these sinister in-
fluences, and that nowhere, perhaps, is justice
more ably, wisely, uncorruptly and mercifully
administered than in the Commonwealth of
Massachusetts.

LAW JOURNAL REPORTS.

COURT OF QUEEN's BENCH-APPEAL SIDE-
JUDGMENTS.

MONTREAL, 2nd March, 1866.
LEGAULT, Appellant, and LEGAULT, Respond-

ent.
Held, That an appeal cannot be brought in

forma pauperis to the Court of Queen's Bench.
This was a motion for the revision of an

order in Chambers, allowing an appeal to be

[July, 1866.
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brought informa pauperia, from a judgment ers of Publie Works at thehedfteBau

of the Superior Court. harnois canal. On the 4th June, '1859, tlie

AYLWINY J. said that during an experiefice arbitrators rendered an award allowing notli-

Of forty years lie had neyer heard of an appeal ing to claimant, and an appeal was made

to that Court in forma pauperis. Appeals under the statute, 22 Vic., c. 3e sec. 60, to, the

would be multiplied, and tlie greatest incon- Superior Court, Montreal, viéhich Court ren-

veniences would resuit from such a practice. dered a judgment for £8,575 in favour of tlie

MONDELET, J., dissenting, wau of opinion claimant. From this judgment the claimant

that the door of the Court sliould not be closed appealed, and an appeal was also taken on

to the poor, who could flot bear the expenses behaif of fIer Majesty.,

attending an appeal in the regular way. The judguient of the Superior Court, which

Order rijected. Mondelet, J., dissentiing. was rendered by Mr. Justice Badgley, bas now

GROULI, Appellant, and TEE CoRPORATION been confirxned by the Court of Appeals, ex-

OF PARISH OF ST. LAUIRENT, Respondents. cePt that tlie latter court lias; gone fartlier,
and granted tlie claimant interest on tlie

Held That there is no appeal from a judg- £8,575 from thie date of tlie judgmeflt ap-

ment rendered under the Municipal Act ofpeedfo.Teetlsfthcaerevr
1860. eldfo.Tedtlsothcaeaevr

Tliis was an appeal from a judgment of tîîe voluminous, but tlie following resumé will serve

Circuit Court, Montreal, rendered 25th April, to show tlie main pointe in dispute.

1865, condemning the defendant to pay $120, Uion the conipletion of the Beauliarnois

fornegectof utis a inpecor f radsandCanal by tlie Provincial governiment, in 1849,

foringecto uisa.npetro od n the Commissioners of Public Works, under

bride Cutwso pn.nta h ug whose charge tliat work had been carried on,

Te Court as of opiniorndee ha theg were compelled to raise the liead of the water at

mencut Courtained othbeiisprendered bf the it8 upper entrance in order to, render tlie Canal

Cuircia ct under he daiin of the0 efficient for public use; and, for tlie attainment

Munipt aa o .Lowe Canada of 1860,l oftliis object, caused two permanent dams to

alli takes away ro m ent or o Apeas be erected, one connecting the upper point of

ailth Curisdit Covert jundets protounced Grande Isle with Clark's Island lying above it,

by n th e utCor neta ct hr both Islands at no great ' distance froin the

wanappeal ms. nioutli of the canal, tliereby forming, as it

Hereau Ouimet and Chapeleau for Appel- w ere, one continuous dam of considerable

lant; D. 'Girouard for Ilespondents. length; and the otlier lower down descending
tlie river, connecting Grande Isle with tlie

MOXTREAL, Mardi Gth, 1866. Seigniory-tlie soutli shore of tlie St. Lawrence.

PRESENT-DUVÂL, C. 4. AYLWIN, MEREDITH, The resuit was perceptible as the dams rose

MONDELET, and Joum<soN ad hoc, Ji. above tlie ordinary river level, and tlie object

Right Hlon. EDWÂRD ELLICE, (appellant in desired was fully accomplished by their con-

the Court below,) appellant; and fiER MA&- struction. By means of tliese workêt, the en-

JESTY THEEE Xe(epn ti h or tire channel of tlie St. Lawrence from sliore

QPEEN,) (rson espnd E.CntrtieCor to, shore was narrowed two-sevenths of its

belo,) e-p t and E. Cotral. extent, and in addition, tlie @outhern brandi,

Damaes-PovùeiaZÂrbtratrs. which liad before flowed between Grande Isle

Action to, recover damages caused by the erec- and the soutliern bank of tlie river (the north
tion of certain Public Works. shore of the seigniory) was entîrely sliut off.

This case originally camne before the Pro- The head of water tlius obtained did consider-

vincial Arbitrators, on a dlaim by the Seignior able daniage to individuals by submergiflg al

of Beauharnois, for damnages caused to lis the lands that could be reached by tlie in-

property in the Seigniory of Beauharnois, and creased. higli water level. The dams were com-

in the adjacent township of Godinandhester, nienced in the spring of 1849, when the Nater

bY certain dams erected bY the Commission- was very low,andwere completed in thieautump

Julyý 1866.1
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of the following year, 1850, by which time
numerous complaints and claims for damages
were transmitted to the government by the own-
ers of the submerged lands, chiefly in the Seig-
niory and the adjacent townships. Amongst
the number were the Seigniors of Beauharnois,
as such Seigniors and proprietors of the ad-
joining township of Godmanchester. This
claim, made up by Mr. Brown, the seignorial
agent, was transmitted to the'Commissioners
of Public Works in September, 1850, and was
filed in their office. It was accompanied by a
request for a voluntary agreement to be en-
tered into between the Seigniors and the Com-
missioners for its amicable adjustment, or if
that were not allowed, for the submission of
the claim as required by law to the decision of
the Provincial Arbitrators appointed for such
purpose under the Public Works Act. The
required reference was postponed by the Com-
missioners from time to time, and finally was
only submitted by theni to the arbitrators in
1858. In the interval, however, the pressure
upon the Government for compensation for the
submerged lands by the numerous parties in-
terested, became so great that the Government
appointed special commissioners to examine
into the ground of the clains, and to effect
their final settlement, which was accom.
plished to a considerable extent by payment
of the various sums established by the
official Commissioners as compensation for
the losses caused by the submersions.
In 1855, the Commissioners of Public Works
undertook the construction of a dyke or
embankment upon the lands of the claimant,
intended to be a protection to the lands liable
to be submerged. This work was undertaken
without the consent of claimant; and after
a prolonged correspondence, the Commission-
ers notified the Seignior's agent that no deci-
sion would be given on his claim for damages
till the completion of the dyke. Finally, in
November, 1858, eight years after the filing
of the claim, and three years after the construc-
tion of the dyke, the case was submitted by
the Commissioners to the Provincial Arbitra-
tors. The claim made consisted of seven items;
lst, 7,400 arpents submerged in Catherines-
town, Seigniory of Beauharnois, at 30s. per
arpent, £11,100. 2nd, 1,500 arpents submer-

ged in township of Godmanchester, at 20s. per
arpent, £1,500. 3rd, Land for village, 26 ar-
pents, at £50, £1,300. 4th, Land taken for
Public Works in Grande Isle, 14- at£10, £145
17s 6d. 5th, Land deteriorated from desicca-
tion, 1,383, at 10s. (deterioration in value),
£691 10s. Od. 6th, Diminution of power at
saw mill, &c., £500. 7th, Estinated loss of
lods et ventes £1,000; forming a total of £16,-
237 78. 6d. By the award ofthe Provincial
arbitrators, the whole claim was thrown out,
it being considered that any loss which might
have been suffered by the Seignior of Beauhar-
nois was covered by the increased value of
his property. From this award Ellice appeal-
ed, and the Superior Court confirmed the
award as regards items 1, 2, 3, and 6, allow-
ing the appellant the sum of £8,575 instead
of£14,400 claimed for these items, and totally
disallowing the claim for items 4, 5 and 7.
Each party appealedfrom this judgment. The
main points submitted on behalf of the Queen
were : 1 st, that neither the claimant nor his au-
leurs were proprietors of the Seigniory at the
time the damages were said to have been suffer-
ed, or at any time prior thereto. 2nd. That no
damages were suffered either in the lands in
Catherinestown, nor in those in Godmanches-
ter, nor at St. Timothée Mill ; but that on the
contrary, the lands in Catherinestown were
largely benefited by the construction of the
dyke.

AYLWIN, J., dissenting, adverted at length
to the form of the proceedings, and stated his
opinion to be that the whole proceedings were
an absolute nullity, for the following among
other reasons: The Crown had been foreclosed
from answering the petition of claimant in the
Superior Court, and there could be no fore-
closure against the Queen ; the proceedings
were not instituted in the name ofHer Majesty's
Attorney General. On the part of the Crown
there was not one syllable in writing where
so much was necessary to be stated. Upon
the merits of the appeal, his honour also
thought that judgment should be reversed.
He was of opinion that the arbitrators should
have been ordered to amend their report.
There was nothing stated in the judgment as
to a certain right of passage; and nothing to
secure the property to the Crown in the event
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Of it again becorning available by desiccation.
MEREDITH, J., concu.rred with the majority

Of the Court on the law points raised on the
part Of the Crown. Hie differed oniy as Wo
the value of part of the land Submerged. H1e
considered $5 per arpent to be a reasonable
indernnity for the land outside of the ernbank-
mient, whicli could neyer be any use again;
but for land inside the embankment lie thouglit
$5 too mucli, and that $3 was enougli. He
agreed with Mr. Justice Badgley in thinking
the forrn of the report of the Provincial Arbi-
trators very objectionable; but it would flot be
just to expose the parties to the inconvenience
which would be caused by Il0w ordering the
award Wo be amended.0

MONDELET, J., liad corne to the conclusion
that the judgînent appealed frorn should be
inaintained. He was not disposed Wo take up
objections that neither the appellant nor the
respondent liad laid before the Court, but
regarded the case as one that, should be ad-
justed upon a fair and equitable basis. Upon
the whole lie coincided with the Court below
in the conclusions arrived at.

DUVÂL, C. J., said, one of the objections
wvas that the report wa8 irregular; tliat the
arbitrators had not entered into part iculars and
had not assigned a reason for each adjudication.
It would be strange if this, which was a coin-
plaint in the moutli of Ellice, were made a
ground for disnîissing his appeal. Upon the
very face of the report there was an error. It
was said that any loss sustained by claimant
was covered by the increased value of lis
property. But this wasnfot sufficient tojustily
the depriving a man of his property; for the
eaine reasoning would apply Wo tlie land taken
for the Grand Trunk Railway between Quebec
and Montreal. In expropriating, there were
two questions; first, the value of the property,
independent of advantage or disadvantage;
and 2nd, thie amount of damage, of wliicl a
bill of particulars should have been stated in
the award. There was nodifference of opinion
between Mr. Justice Meredith and himseîf,
except on a question of fact, as to the value
of part of the property. The evidence on this
point wae very contradictory, and upon the
whole, lie saw no reason Wo disturb the esti-
mates of Mr. Justice Badgley, who had given

lis opinion on eacli item of thie chàim1, On
the question of claimant's titie, lis honour
observed that the Governinent lad acknow-
ledged his title througliout the wliole of the
correspondence which had taken place. No
other clairnant of the property liad appeared
since 1850 up to the present day, and no ob-ý
jection had ever been made by Governinent-
tili almost the last moment. With respect Wo
the Qucen being foreclosed, there was nothing«
required in answer to claimant's petition
except Wo Say that there was no error in the
award. The judgments appealed from. would
be confirned, but the claimant, Ellice, would
also be awarded interest on tlie sum of £8,575
froin the date of the judgment rendered by the
Superior Court.

Costs on both appeals in favour of Ellice.
A. & W. Robertson, for claimant; T. K.

Ramsay, represented the Attorney-General,
L. C.

(Leave to appeal Wo England was obtained.)
Present-AYLWIN, MEREDITH, DRummoND and

MONDELET, Ji.
MONTREAL, 8tli Mardi, 1866.

BLACK et ai. (defendants in the Court below),
Appellants; and LEFEBVRE (plaintiff in the
Court below), Respondent.
Action of damages occasioned by a colli-

sîon.--Held, that under the circuinstances,
there w 'as negligence on the part of the
plaintiff and lie could not recover damages.

MEREDITH> J. -This was an action of dam-
agles by the proprietor of a barge, called the
Quebec, against the defendants, as the owners
of the steamboat Wkitby. .The pretension of
tlie plaintiff is, that the persons in'charge of
the WIiby negligently and maliciously caused
that vessel Wo strike against the plaintiff's
barge. Tlie defendants contend that the col-
lision wa8 occasioned by the gross negligence
of those in charge of the barge; that they were
lying across the channel so as to make a col-
lision inevitable; and that the WÎ&itby did
everything in lier power to avoid the collision.
Tlie accident occurred near the entrance of
tlie Lacuine canal, at a place wliere the canal
is about 300 feet in widtli; but the pretension
of tlie appellants is that the cliannel, for ves-
sels of tlie draft of tlie Wkilbj, at the place
in question, is narrow, (about -100 feet in
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width,) and that it is never departed froni by
vessels of the class of the steamer in question.
It is proved that the canal is not adapted to
vessels drawing more than nine feet of water;
that the Whitby had a cargo on board worth
$15,000, and was drawing nine feet of water,
and, therefore, could not safely leave the deep
channel, (whatever may have been its width);
and it is admitted that the barge was lying
right across the channel. The main question
in the case is as to whether the Whitby could

.have stopped, so as to avoid a collision, or
without danger have passed to the left, that
is, to the rear.of the wood barge; because,
however much the persons in charge of the
barge may have been in the wrong, if she was
run down wilfully by the Whitby, the owners
of that vessel are clearly liable. Before, how-
ever, coming to the consideration of these
questions, it is proper to see how it was the
barge came to be lying across the channel.

It appears that when the barge had got four
or five arpents above the entrance of the canal
the wind fell, and, then, that the barge drifted
down with the current to the part of the
channel where the collision occurred. So
helpless were the people in the barge, that
although they were right across the channel,
and although they saw the Whitby a mile off,
yet they could not get out of her way.

When asked to explain this, and to account
for not having used oars or poles, Ferdinand
Lalonde, one of the sailors on board the barge,
says, '' Nous avions des rames mais pas des
taulets (rowlocks) pour les mettre. C'est
ce qui fait que nous nous sommes servis de per-
ches, mais elles étaient trop courtes; nous ne

.pouvions atteindre le fond; c'est le courant qui
nous a viré et mis de travers." F. A. Johnson
proves that poles could, if of proper length,
have been used with effect. And the captain
of the barge says, " Nous ne nous sommes
pas servis des rames parceque nous n'avions
pas de rowlocks. On était assez occupé par la
voile qui nous aidait plus que les rames."

As they were lying motionless, I do not
understand how the captain can think the
sail was helping them. To me it seems that
sails without wind, oars without rowlocks,
and poles so short that they could not touch
t he bottom, were all equally useless; and

that, under these circunistances, the vessel
should be found lying helpless acrosa the
channel, was not surprising. There was one
other way by which this might have been
avoided, namely, by throwing out the anchor
when the barge was drifting down with the
current ; which necessarily would have
brought the bow or head of the vessel to the
current, and in this way she would certainly
have blocked up a smaller portion of the
channel than she did when lying across it.

The captain when asked why he did not,
throw out his anchor, answered:-" Farce-
qu'on ne peut pas, toujours rester d l'ancre;
car du moment qu'on a vu le steamboat

Whitby il était trop tard pour jetter l'ancre.
On était à la place où il nous a frappé. Le
steamboat était d un mille de distance quand
on l'a vu."

But we know that the barge had drifted
down four or five arpents, and it is plain that 3
the current, if sufficient to carry the vessel
down, would have been sufficient, if the anchor
had been thrown out, to turn her bow to the
current. And here it may be observed, that
the persons in charge of the barge were very
inexperienced. It was the first season for the
captain as such, and he, when examined, was
only 21 years ot age; and the two navigateurs,
as they term themselves, who were assisting
him, were, when examined as witnesses, of
the ages respectively of 19 and 16. The inex-
perience of the crew on board the barge may
have been one of the causes which prevented
them from taking any efficient means for her
preservation; but, be this as it may, I thinic
it beyond doubt, that the situation of the
barge, at the time of the collision, was alto-'
gether inexcusable.

Still we have to enquire, could the steamer
have stopped in time to avoid the collision,
or could she, consistently with prudence, have
passed to the rear of the barge, because if
either of these courses was open to her, the
owners must pay for the damages to the barge.

I have gone over the evidence with mucb
care, and an satisfied, from the position in
which the barge lay, with reference to the
entrance of the canal, and the current theres
that it was not possible to stop the steamer
in time to avoid the collision.

[July, 1866.
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The evidence as to the other point-the
PDissibility of the steamer going, to the rear of
the barge. -is conflicting; but even if we take
as our guide the opinions of the masters of
Vessels and pilots, (and this -is the most
favourable view for the respondent, I think
the weight of evidence is decidedly in favour
of the appellant. In addition to mere opinions
the appellants have proved some facts, which
appear to me of great importance, as showing
that the steamer could nlot prudently have
deviated from lier course to avoid the collision.
There was doubtiess a wide expanse of water
to the rear of the barge, but the question is,
was it of sufficient depth for vessels sucli as
the Whiby drawing, fine feet of water? Thos.
Jolinson, Who says lie lias been navigating,
the rivers and lakes for the last fifteen years,
and wlio lias the commnand of a propeller of
-about the same size as the Whitby, says:
" I struck the bottosa witli my vessel at the
entrance of the canal, nlot far from the liglit-
house, but a littie below it, last fali, (lie thinks
in November,) by keeping a littie to the left,
witli a draft of 8 ft. 9 in." Now, according
to the witnesses for the respondent, the steamer
ouglit to have done that whicli caused John-
son's boat to strike; and yet lie says lie was
fortunate in not having, a hole knocked into
the bottent of the boat.

Cliarles Crawley, wlio lias been navigating,
the rivers and lakes for the last 21 years, and
lias liad command of almost ail kinds of ves-
sels used in the navigation, says:-"l I have
struck there several times myself by keeping
.a little too mucli to the left; on one occasion,
1 remember, witli tlie Brantford, drawing
about Si ft. of water. On another occasionywitli a smaller boat of the sanie draft of water,
that is, tlie Banaheepropeller. -Join Hanna
say:-"l The first trip I made, about 8 or 9
years ago, coming down loaded, drawing about
9 ft. 3 in., we struck very liard opposite the
old depot." The evidence of Thomas F.
Dutton, an experienced steamboat master, is
to the same effect, and appears to me to be
well deserving of attention. He 8ay§:--" I
do not believe tliat a downward vessel like the
W1iby, could avoid sucli a barge, witliout
damaging lierself; that is, if slie attempted to
,go to tlie left there, she would get into shoal

water, and get among boulders. I know that
there are boulders there to tlie left and shoal
water too. I once had a steamer, 45 feet in
widtli over ail, attached to tlie pier, some dis-
stance below the lightliouse, probably 300)
feet. I knowtliat1Iwas obliged to detaclimy,
steamer and go on, to permit a loaded pro-
peller to pass down, as tliere was no rooni for
lier outside of my boat, witliout getting into
tlie sliallow water and among boulders; and

consider it equallY dangerous ail tlie way up
to tlie buoy. It is particularly dangerous
for a propeller to attenipt to turn to one
aide in descending, because îvhen alie takes
a sheer lier rudder loses ail command over
lier. You cannot bring lier liead back imnie-
diately to tlie deep channel. She goes aliead,
and in sucli a situation would run among the
boulders and into shoal water. I have found
propellers aground myself, and helped them
to get off; but more than 300 feet below the
liglithouse I have known tlie mailboat "lBan-
she" wlien loaded, but not drawing more
than seven feet of water, get aground exactly
abreast of the liglithouse, jand hlf way
between it and the old Lachine depot."

The evidence of these witnesses is conflrmed
bY that of Mr. Alexander Bisset, wlio lias been
superintendent of the Lachine canal for the
Iast19 years: "4The dowinward vesselhlas the
riglit of way, and sliould keep to the riglit.
It is tlie business of upward bound vessels,
particularly wlien unladen, to avoid lier, by
also keeping to the riglit. The position of tlie
vesse], marked barge on said plan, is one
whicli it would be agai nst all sound teason for
an upward bound ves8el to occupy, and if it
were 95 feet long, it would be impossible for
a downward lieavily laden steamer. to avoid
lier, witliout running great risk, by turning
to the left out of lier proper cliannel. This
risk would seem te me te be very great; the
chances are, tliat by s0 going te the left, sucli
a steamer would come into contact witli boul-
ders and slioals, and be seriously injured.
In cae she were further down, it would still
be dangerous, in fact equally dangerous, unlens
she was far enougli down te enable the steamer
te stop from reaching lier-that is, if slie kept
a like position in the channel."

Our attention was drawn to the case of
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Maitland and Molson, (Stuart's Reports, p.
441,) and to the case of the Cumberland,
(Stuart's Adm. Rep., p. 75); but 1 do not find
that the judgments in those cases can aid us
in the present instance, in which the questions
to be adjudicated upon are purely questions
of fact; and after giving to those questions the
best consideration in my power, I think it cer-
tain that the respondent is very blameable for
the situation in which bis barge was at the
time of the collision; and 1 think the prepon.
derance of evidence is decidedly in favour of
the pretension of the appellant, that it wvas not
in the power of those in charge of the steamer
to stop her in time to avoid the collision, and
that they could not, consistently with pru-
dence, have attempted to pass to the rear of the
steamer, by deviating fromi the channel to the
left. For these reasons I think the judgment
must be reversed.

MONDELET, J., dissented fromn the judgmient.
Aylwin and Druinnond, JJ., concurred.

Judgment reversed, Monde let, J., dissenting.
Cross & Lunn, for Appellants; Loranger &

Loranger, for Respondent.
CORPORATION 0F THE PARIsH 0F ST. BARTHE-

LEMY, (defendants in the Court below,)
Appellants; and DESORCY, (plaintiff below),
Respondent.
Question as to the nullity of a certain by-

law of the Municipal Council.
This xvas an appeal froin a judgmnent of the

Superior Court for the district of Richelieu,
rendered by Mr. Justice Badgley. The action
was brought to rescind the sale of certain pro-
perty belonging to the plaintiff which lhad
been sold by the Secretary-Treasurer of the
Municipal Council of the County of Berthier,
in payment of taxes due to the defendants.
The plea was, that the sale lad taken place
i n accordance with by-laws made ini due forin
by the defendants. The plaintiff answvered,
that the by-law of 5th Septemnber, 1859, on
whiclî the defendants chiefly relied, wvas ille-
gal on its face. By the jug n ofth
Court below, the plaintiff's action was main-
tained on the ground that the hy-law of 5thi
September, 1859, ordering the opening of a
certain road, and levying a special tax, was
not accompanied by the fornialities requireil
by law. In particular, it wvas alleged that

there was no procès-verbal previous]y made,
and that those interested in the road were not
notified of the proceedings of the Couneil, as
the law required. The defendants appealed
from this judgment. The chief points to be
determined on the appeal were, let, whether
the by-law was nul] on its face; 2d, whether
the plaintiff could invoke this nullity in his
special answer.

DRtummOND, J., pronounced. the judgment of
the Court of Appeals) which. confirmed that
-of the Court below.

Judgrnent confirmed unaniînouslv.
E. U. Piché, for Appellants; Olivier&

Armstrong, for Respondent.
VF0LEY et ai. (defendants in the Court below),

Appellants; and FORESTER et al. (plaintifs
in the Court below), Respondents.
Proof in an action ex parte on a promnissory

note.
Thie action in the Court below was brougît

against the defendants as inakers and endorser
of a promissory note.

No proof was adduced on behialf of the
plaintiffs; the defendants were foreclosed frorn
pleading, and judgnient was rendered ex parte
in the plaintiffs' favour. The question sub-
mitted on the appeal was whether in sudh a
case the plaintifls sbould flot lave made proof
of' the partnership a]leged to exist between
theni, and also of the partnership alleged to
have existed between the defendants. Every
signature and writing to or upon a promissory
note, is, in a default or ex parte case, presumed
to be genuine; but it ivas submitted that
extraneous facts, sucli as the quality of the
paper, were not to le taken as proved or
admnitted in default or ex parte cases.

DUVALy C. J., said there wvas no grounid
whatever for this appeal.

Aylwvin, Drurnmond and Mondelet, JJ.,
concurred.

Judgmient confirmied unanimously.
À. & W. Robertson, for Appellants; Cros

& Lunn, for Respondents.

JONES et ai. (defendants in the Court below,)
Appellants; and GuyoN dit LEmoiNE,(plain.-
tiff in the Court below,) Respondent.
Heid, that the Court mnay discharge a déli-

béré, and order the case to be inscribed on the
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tôle d'enquête, for the purpose of allowing
the plaintiff to complete hie answers to inter-
!Ogatories Mur faits et articles, where the
Interrogatories h ave not been answered pro-
perly at first.

This appeal arose fromn the following cir-
c-umstances :-The action was brought under
a transfer of an obligation. The plea was,
want of consideration, except to, the extent of
£90. On the 2lst June, 1864, the Court, on
motion of the de fendants, permitted themn to
examine the plaintiff on faits et articles on the
25th June. On that day the plaintiff stated
that lie was engaged with another suit between
himself and one of the defendants, and fearing
to absent himself too long from, this other
case, hie eontented himself with answering the
firet two interrogatories, and then to the other
36 interrogatories, the following answer wa8
entered at bis request :-"1 1 have no other
reply to inake but tîjat which I made to the
preceding (second) question." Subsequently,
the defendants moved that these interroga.
tories be taken as admitted, inasmucli as
the plaintiff had flot anewered themn as lie was
bound to, do. On the 30th Sept., 1864, Mr.
Justice Berthelot ordered that the case be
discharged fromn délibéré, and inscribed on
the rôle d'enquête,, in order that the plaintiff
xnight answer the interrogatorie8 following the
second. The case was then re-heard, and on
the 31let Oct., 1864, Mr. Justice Berthelot ren-
dered a final judgrnent in plaintiff's favour.
The defendants had the judgment reviewed,'and it was confirmed by Snmith and Berthelot,
JJ.; Monk, J., dissenting on the ground that
the Judge had no power to diecharge the case
fromn délibéré, for the purpose of enabling the
plaintiff to, corne up and complete his answers-
The defendants then appealed.

MONDIELET, J., disenti ng, eaid lie concurred
with Mr. Justice Monk in thinking that the
Judge, when lie discharged the délibéré, hiad
exercieed a power which the Court did not
poeeese. There was inanifest error in the
judgment of the Court below, and it should
be reversed.

DuvÂL, C. J., was of opinion that the deci.
sion of the Superior Court was correct, and in
accordance with law, and muet be confirmed.

Aylwin and Drummond, JJ., concurred.

Judgmentconfirmed, McndeletJ., dissenting.
Moreau, Ouimet & Chapeleau, for Appel-

lants: Edmund Barnard, for Respondent.
MONTREAL AND CHAMPLAIN RÂILROAD Co. (de-

fendants in the Court below,) Appellants;
and PERRÂ.s, (plaintiff in the Court below,>
Respondent.
Railway Company held not hiable for ani-

male killed, the accident hiaving occurred
when the fences were dowvn during the winter.

This was an appeal froin a judgment of the
Circuit Court, Montreal, condemining the
defendants to pay thie plaintiff the value of
certain animale killed on the track. The
action was brouglit by a farmer, of the parishi
of Laprairie, to recover the sumn of $120, viz.,
$70, the value of a mare, and $50, the value
of a colt, killed on the railway track, on the
16th Dec., 1862. It was alleged by the plain-
tiff that the company were bound to, keep the-
fences on each side of the line in good repair;
but that owing to the fences being down, the
animais above mentioned got on tlie track
and were killed by the cars. The defendants
pleaded that in December, when the accident
happened, ail the fences liad been taken down,
to prevent the accumulation of snow on the
road; and consequently tlie plaintiff should
not have allowed bis animale to go at large.
The fences were taken dosvn in accordance
with an old established custom. It was
further stated that there wvas nothing to, show
that the animale wvere killed by the cars.
Loranger, J., having rendered judgment in
favour of the plaintiff, the defendante appealed.

DRumMOND, J., diesenting, wus of opinion
that the judgmertt should be confirmed. The
enclosures had been taken down, and the
company were therefore liable for the acci-
dent.

MONDELET, J., rendering, the judgment of
the Court, said that the plaintiff himeelf was
the cause of the accident, and the company
could not be held accountable. The judg-
ment muet be reversed.

Duval, C. J., Aylwin and Meredith, JJ.,M
concurred.

Judgment reversed, Drummond, J., dissent-
ing.

Cartier, Pominville & Bitournay, for Appel-
ilants; Méderic Lanctot, for Respondeiit.
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LALONDE, (plaintiff in the Court below), Ap.
peilant; and BRUNET, (defendant in the
Court below,) Respondent.
Question as to payrnent of rente constituée

representing lods et ventes.
This was a hypothecary action to recover

.froni the defendant, as tiers-detenteur of the
half of certain property, the amount of a con-
stituted rent with arrears, in ail $390. The
defendant pleaded a peremptory exception,
setting up that the rent in question was, seig.
norial, and represented the lods et ventes
whicli had been commuted; that the coni-
mutation price had been paid, and the pro-
_perty cleared from ail incumbrance. The
,defendant's pleas weie maintained by the
judgment of the Superior Court, rendered by
Mir. Justice Bertlielot, 27tli June, 1862, and
the plaintiffs action dismissed. It was from,
this judgrnent that the present appeal was
brouglit.

MONDELET, J., dissenting, was of opinion
that the judgment should be reversed.

AYLWIN, J., also dissented. It ivas to, be
observed that under the ternis of the original
contract, there was to be no -sale wliatever,
unlees it were with the permis3sion of the pres-
cnt appellant. So far fromn this8, there had been
three diflerent sales, and the resuit was to
compel the present appellant to lose $300,
to which hie was fairly entitled. is ilonour
wsas of opinion that the judgment sliould be
reversed.

DUVAL, C. J. rendered the judgment of the
Court, conifirining that appealed from.

MEREDITH, J., concurring, said that before
lie saw the plaintiff's answers to, the defend-
.ant's articulation of facts, lie was of opinion
that the judgrnent should lie modified to the
extent that the plaintiff sliould have security
against trouble, because lie thouglit it proba-
ble that the dlaim had neyer been paid, though
the interest had been. But on looking at the
answers, lie saw that this was unnecessary,
it being. adniiitted the înoney liad been paid.

Drummond; J., concurred.
Judgmpent confirnied, Aylwin and Mondelet,

JJ., dissenting.
Moreau, Ouimet & Ckapeleau for Appellant;

-Rouer Roye Q. C. for Respondent.

WARDLE«Y (plaintiff in the Court below,) Ap-
pellant; and BETHUNE, es qualité, (defend-
ant in the Court below,) Respondent.
Held, that the proceedings of experts are

nuli and void, when notice thereof lias not
been given by thern to botli parties.

Tliis appeal was from a judgment rendered
by tlie Superior Court, 25tli January, 1865,
dismissing tlie plaintifl's action, declaring tliat
tlie sum due to tlie plaintiff was more than
compensated and extinguished by the dam.
ages set up in compensation, whicli were put
down in the report of experts at $30,282.
The intention of the plaintiff was to carry the
case to tlie Privy Council, but lie submitted
that tlie proceedings had by the experts must
lie declared invalid, no notice thereof liaving
been given to, the plaintiff or lis agent.

DUVAL, C. J. It is impossible to èonfirm.
the judgment. The experts did not give tlie
plaintiff any notice, and tlierefore tlieir pro.
ceedings are nuIl and void.

Meredith, Drummond and Mondelet, JJ.,
concurred.

Judgment reversed unanimously.
A. &W. Robertson, for Appellant; S. Be-

th4une, Q. C.> for Respondent.

BISSONETTE et al., (defendants in the Court
below,) Appellants; and BORNA&is, (plaintiff
in tlie Court below,) Respondent.
Action for false imprisoument against tlie

informant, bailiff making tlie arrest, and the
two comimitting justices.

Held, that the two justices alone were liable
in damage, wliich were reduced to £25.

This was an appeal from a judgment of tlie
Superior Court, rendered by Mr. Justice
Monk, on tlie 26tli January, 1865. Tlie
action was brought by tlie plaintiff to, recover
the sum of $1000 damages for false impri-
sonment, under the following circurnstances.
In June, 1860, Josepli Duquette, a school.
master ot St. Valentin, laid an information
before Anaclet Bissonette, a justice of tlie
peace, alleging tliat tlie plaintif liad feloni-
onsly conspired against the life of liimself, his
wife, and children, by attempting to, deniolisli
tlie scliool-house in wliicli tliey resided. On
this complaint, the plaintiff was arrested and
brouglit before Anaclet Bissonette and lis
brother Josephi, also a justice of tlie peace.
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Aller hearing evidence, the two Bissonettes
sent the plaintiff to, the Montreal jail, under
charge of Mongeau, a bailiff. The plaintiff
was immnediately liberated by the order of one
of the judges of the Superior Court sitting at
Montreal, Who declared that the alleged offence
'vas unknown to the law. The plaintiff then
brought lis action against the two justices of
the peace, the schoohnaster, and the bailif.
The judgment from which the present appeal
'vas brought, condemned the four defendants
solidairement to, pay the plaintiff the suin of
£100 damages.

DUVAL, C. J., said, that the two juistices of
the peace had flot justified their conduct.
They gave an order 'vhich 'vas illegal; but
for the illegality of this order the schoolmaster
and bailiff 'ere not responsible. Moreover,
the damages awarded were extravagant.
The judgrnent would be reversed, and the
action dismissed as to, Duquette and Mongeau.
The judgment against the two Bissonettes
'vould be reduced to, £25; Duquette and Mon-
geau 'vould have the cost8, of both Courts in
their favor, and the plaintiff muet also pay
the costa in appeal of the other defendants,'because 'the demand 'vas extravagant and
should flot have been persisted in.

Meredith, Drurnmond and Mondelet, Ji.,
concurred.

Judgrnent reversed, damagyes reduced to
£25 against A. and J. Bissonnette only.

Leblanc, (!assidy e Leblanc, for Appellants;
Moreau, Ouimet & Ghapleau, for Respondent.
HA&RNOIS, (plaintiff in the Court below,) Ap-

pellant; and ST. JEAN, (defendant in the
Court below,) Respondent.
Held, that an action en séparation de biens,mnay beý instituted in the district wherein thedefendant is snrnmnoned by personal service,according to C. S. L. C. cap. 82, sec. 26.
This 'vas an appeal froni a iudgmentof the

Superior Court in a default case, rendered on
the 3Oth June, 1865, by lIr. Justice Berthelot.
The plaintiff brouglit lier action en séparation
de biens, against her husband. Both parties
'vere domiciled in the district of Richelieu,
but the defendant 'vas described aie being tem-
porarily in the district of Montreal, 'vhere the
action was brouglit, the defendant being per-
sonally served in the city of Montreal. The

case was disrnissed, on the ground that the
plaintiff should liave brought the action in the
district where the parties had their domicile.

DuVAL, C. J., said that the judgment moust
be reversed. The defendant could be sued in
any district 'vhere he 'vas personally served.

Aylwin, Meredith, Drumniond and Mon-
delet, JJ., *concurred.

E. U. Fiché for Appellant.

WATT, (plaintiff in the Court below,) Appel-
lant; and GOULD et al, (defendants in the
Court below,) and JÂcQuiEs.et al, (interven-
ing parties in the Court below,) Respond-
ents.
Delivery of wheat.-Question as to carrier's

right to store under the circuinstances.
This was an appeal from a judgment of the

Superior Court, rendered by Mr. Justice Smith
on the 3lst October, 1864. The action 'vas
brought to, revendicate 9, 941 bushels of wheat,
seized in the possession of the defendants.
The judgment recognized the defendants'
right of lien for storage, and also, the right of'
the intervening parties to the sum of $1, 680,
for the carrnage of the wheat from Cleveland,
Ohio, to Montreal, and also their right to, be
paid the freighit out of the proceeds of the
'vheat. It 'vas on these two items of storage-
and freiglit that the plaintiff appealed. The
wlieat arrived at Montreal about one o'clock,
on the l6thi October, 1862, in the Avon.
Janes & Co., the consignees, directed the
.Avon to go along side of the Caledonia. She
'vent along side early on the 1 sth, and found her
dischargîng coals. The Mvon soon atter 'vent
away, on the ground that the Caledonia
'vas not ready to receive the wheat, 'vhich
'vas then stored. The 'vhole case turned on
this: was the Caledonia ready to receive the
wheat, and were the intervening parties jus-
tified in storing when they did? The Court
below having inaintained the riglit of storage-
against the plaintiff, the present appeal 'vas
brought.

MEREDITH, J., said it 'va to be regrette&
that both parties had stood so determinedly
upon their extreme rights. The amount in-
volved vas now several hundred pounds,
whereas at first it was only about $100. Ir
the Avon had waited a short time, this loes
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-would have been avoided, but the plaintiff
positively refused to pay for lier detention.
Prompt despatch in loading- and discharging
was of importance, and liad been stipulated
for in the contract. The evidence showed
tlîat the intervening parties were justified in
storing the wlieat, tlc Caledonia not being
ready to receive lier cargo on the l7th. As
to the 75 bushiels, alleg>ed short delivery, lie
wvould have been disposed to niodify the judg-
mient to this extent, but ail thîe judges were
agrreed in saying that the judgmient miust lie
confirnied.

Duval, C. J., Aylwin, Drumimond aiid Mon-
delet, JJ., concurred.

Judgmnent confirnied unanimous]y.
Torrance & Morris, for Appellant; 5À. Ro-

-bertson, Q. C., for Respondents.

ROLLAND, (plaintiff in the Court below,) Ap-
pellant.; and JODoiN, (defendant in the
Court below,) Responident.

HIeld, that the use of the wordspaie tes dettes,
by a creditor to bis debtor, on the public street,.
in the hearing of passers by, grives grouind for
an action of (lainages.

This action was brouglît to recover $8,000,
damnages fbr verbal siander.

It appeared that as the plaintiff was walk-
ing along Notre Dame Street one evening, the
defendant met hirn and called out to him, Rol-
land, Rolland. The latter did flot stop nor
.answer. The defendant then exclaimed, ac-
,cording to the plaintiff's assertion, pay your
delits, pay your delits, (paie tes dettes, paie
les dettes.) It was in consequence of this
insult tliat the action was brouglit. The de-
fendant denied lîaving ffsed these words. H1e
alleged that lie liad merely called upon tlie
-plaintiff to corne and settle lis account. At
this turne tlie plaintiff was second endorser on
two notes lield by tlie defendant to the arnount
of $3,000. Tlie plaintiff lad neglected to,
pay, wanted delay, and for the purpose of
obtaining delay, liad appealed from a judg-
nient against himn at thîe suit of the defendant.
The debt, lowever, was afterwards settled in
full. The action wvas dismissed by Smitli, J.
on tlie ground tliat the plaintiff liad wlolly
failed to prove lis case. Frorn this judgment
the plaintiff appealed.

DRummOND, J., dissenting, said it was absurd
that a case of this nature should lie brought
in the Superior Court. The plaintiff miglit
perliaps have been entitled to, tliree or four
dollars damages; but the injury was so trifling,
that the judge of the Superior Court acted
wisely in dismissing the action. Litigation
for trifies like this should not lie encouraged.
11e therefore fully approved of thîe judgment
in the Court below.

MERIEDITH, J., said it certainly was niatter
for regret that this action should have been
broughIt iii the Superior Court. There seemed
to be nothing very offensive in the words used,
yet lie did flot think it ivas justifiable for *the
defendant to-teIl the plaintiff in the public
street to, pay bis debts. But an action for
$8,000, brougît in the Superior Court, expos-
ing the defendant to considerable trouble and
expense, was quite unnecessary.

MONDELET, J., said that the plaintiff had
made proof of bis allegations. Thîe expres-
sion, used in the open street, was injurious,
and wounded the plaintiff's sensibilities. The
jiidgment, therefore, would be reversed, and
£20 damiages awarded.

Duval, C. J. and Aylwin, J., concurred.
Judgment reversed, Drumniond, J., dissent-

C. & F. X. Archambault, for Appellant;
Lesage & Jetté, for Respondent.

BEÂUDRY, (defendant in the Court below,)
Appellant; and Roy et ai, (plaintiffs in thîe
Court below,) Respondents.

Aetion for damages caused by privy being
built against mur mitoyen.

Thîe actiýin in this case was brouglit by the
plaintiffs, to, recover £600 damag~es, caused
by the defendant liaving built privies against
the mur mitoyen, the parties being neiglibours.
Tlie filtli froin these places lad penetrated and
flowed tîrougli the mur mitoyen, causing a
disagreeable smell in the plaintifts' premises.
There was also a demand for £52, liaîf tlie
cost of repairs to the mur mitoyen. The judg-
mient appealed from b)y the defendant was ren-
dered in the Superior Court by Smith, J., 3Oth
April, 1864, condemning tlie defendant to pay
£50 as damages, and ordering lîim to tho-
roughly repair tlie mur mitoyen.
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DUVAL, C. J. This is entirely a question of
fact, and we think the judgment mnuet be con-
firmed with costa.

Aylwin, Drumniond and Mondelet, JJ.,
concurred.

Judgment confirmed unanimously.
C. & F. X. Àrchambault, for Appellant;

G. Joseph, for RLespondent.

MONTREÂL CITY PÂSSENGER RÂILWAY CO.
(defendants in the Court below,) Appel-
lants; and BîoeGNN (plaintiff in the Court
below,) Respondent.

Held than an action for damages will not
liwhe th injury is the result of pure acci-

dent, and where no negligence can be imputed
to the defendants.

This was an appeal froin a judgment of the
Superior Court, rendered by Moek, J., on the
30tlh April, 1864, condemning the Company
to pay the sum. of $600 damages for the death
of the plaintiff's son, killed by one of the cars
in July, 1862. The action was brought for
£500 damageà, £200 for the expense of bring.
ing up the child to the time of hie death, and
£309 for expenses of interment, and for the
father's grief at the loge of lie child. The
accident occurred in St. Joseph Street. The
car at the turne was going west, at a enoderate
rate of speed, and had gone a short distance
beyond Versailles Street, when the plaintiff's
child suddenly rau froni behind a cart on to
the railway track, directly in front of the car,
wheit he was instantlv knocked down, and
mun over by the car, before the driver could
stop it. The defendants contended in the
Court below, that they were not hiable in any
sum whatever, chiefly because the lamentable
occurrence was the resuli of pure accident, in
go far as they weire concerned; and also
becauee it did flot appear to them that, under
the circumstances, the plaintiff had a right
Vo demand anry pecuniary remuneration f~or
the death of his infant child. Damages could
be given only in proportion to the injury
resu.lting from the death to the parties for
'whom the action lias been brouglit. The
defendants, in appealing from the judgment
against them, urged that the Ilinjury,"1 the
amount of which is to be the measure of
damages in an action for the benefit of the

survivors, nmuet be a material injury, capa-
ble of estimation in money, upon some prac-
tical basis, either specific -or general, and that
damages could not be granted as a mere sola--
tium for the feelings of the complainant.

AYLWIN, J. I arn not disposed to reverse
the judgment. I would hold the Company
to the strictest responsibility. I therefore
dissent from the judgmient of the Court.

DUVÂL, C. J. It is beyond a doubt that the
driver was not in fault here. H1e had no
opportunity of stopping, in tirne, for lie could
flot see a littie boy that suddenly ran in front
of the horses. The judgment is therefore
reversed.

Mondelet and Drumniond, JJ., concurred.
Judgment reversed, Aylwin, J., dissenting.
Abbott & Dorman, for Appellants; Lebla,

Cassidy & Leblanc, for Respondent.

PENNOYER, (plaintiff in the Court below,) Ap-
pellant; and BUTLER, (opposant in the
Court below,) Respondent.

Titie to property.-Right to file opposition.

Certain real property hiaving been taken in
execution, as bvlongirig to Lothrop Chamber-
lain, defendant in the Court below, the re9pond-
ent, by his opposition afin de distraire, dlaim-
ed the land under a deed of sale to himself.
This opposition was contested by the Appel-
lant, on the ground that the land did not in
reality belong to the opposant, but that he
held it for the defendant, whose projierty it
was. It appeared in evidence that the land
either belonged to the defendant, or to the old
firm of Baxter & Chamberlin, dissolved twenty
years previously, of which defendant was a
partner. Mr. Justice Short having inaintained
the opposition, the plaintiff appealed.

MEREDITH, J. was of opinion that the oppo-
si*tion should have been dismissed. The
opposant, being merely an agent, liad no riglit
to file an opposition in his own naie.

Aylwin, Drummond aiid Mondelet, JJ.,
coucurred.

Judgxuent reversed.
Sanborn & Brookes, for Appellant; Felton

& Felton, for Respondent.
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WALKEn et tir, (plaintiffs in the Court below,)
Appellants; and THE CORPORATION OF
SOREL, (defendants in the Court below,)
Respondents.

Held, that where essential matter is merely
imperfectly stated, and not entirely omitted,
the defendant should attack the declaration
by an exception d la forme, and not by a dé-
fense en droit.

MEREDITH, J. The plaintiff in the Court
below brought a petitory action against the
respondents, and in her declaration she de-
scribes herself as '' Dame Mary Walker de la
ville de Sorel, dans le district de Richelieu,
épouse contractuellement séparée de biens de
John George Crébassa, Ecuier, notaire public
du même lieu, et le dit John George Crébassa
en autant que besoin est pour autoriser sa
dite épouse."

The respondent filed a défense au fonds en
droit, and contended that the allegations of
the declaration, as to the separation as to pro-
perty of the plaintiff from lier husband, are
insufficient. The judgment of the Court be-
low maintained the défense en droit, one of the
considérants of the judgment being: " Con-
sidérant que dans la dite déclaration les de-
mandeurs n'ont allégué et fait voir aucun
droit de la demanderesse d'ester en justice et
d'instituer la présente action comme séparée
de biens d'avec son dit mari, n 'alléguant pas
la dite séparation et comment elle s'est
opérée."

The rule on this subject, as I have always
understood it, is this: '' That matter essen-
tial entirely omitted is the subject of a défense
en droit, but that matter essential imperfectly
stated is the subject of an exception à laforme."
(3 Rev. de Leg. p. 196.) Applying this rule
to the present case, if the respondent had any
reason to complain, (a point which we are not
called upon to decide,) there should have been
filed, not a défense en droit, but an exception
a la forme; and therefore the judgment,
maintaining the défense au fonds en droit,
ought to be reversed.

Aylwin, Drumnond, and Mondelet, JJ.,
concurred.

Judgment reversed.
D. Girouard, for Appellants; Lafrenaye &

Bruneau, for Respondents.

CREBASSA, (defendant in the Court below,)
Appellant; and MAsSUE, (plaintiff in the
Court below,) Respondent.

Held, that a return made by the Sheriff of
rebellion djustice is sufficient evidence to jus-
tifv the Court ini making a rule against the
defendant, for contrainte par corps, absolute,
where the defendant does not appear. C. S. L.
C. cap. 83, sec. 143-145.

This appeal was from an interlocutory judg-
ment rendered in the Superior Court, 20th
May, 1864, on motion of the plaintiff for a rule
nisi- for a contrainte par corps, and also fromn
a final judgment rendered by the same Court,
31st May, 1864, declaring the rule absolute,
with costs against the defendant, for having
committed a rebellion d justice, on the 28th
April, 1864, as appeared by the return of the
sheriff of the district of Richelieu, to the writ
of.pluries pluries venditioni exponas de bonis,
adlressed, 31st March, 1864, to the sheriff of
tihe district of Richelieu, wherein the defend.
ant resided, and had opposed the sale of his
goods and chattels previously seized. The
judgment was appealed from on the ground of
irregularity in the proceedings, and because
judgment had been rendered without any
proof. The respondent contended that the
Ord. of 1667 had been superseded by the sta-
tutory enactments contained in C. S. L. C.
cap. 83, sec. 143 to 145. The return of the
sheriff in such a case as this was not travers-
able.

MEREDITH, J., said, it was not denied that
the appellant opposed the execution. The
defendant had made default, and the return of
the sberiff must be considered sufficient evi-
dence. The Gourt saw no reason to disturb
the judgment rendered by the Superior Court.

AYLWIX, J., said, it would be impossible in
this matter to proceed according to the Ord.
of 1667. He was satisfied that what had been
done time and again might be done in this
case.

Duval, C. J., concurred.

Mondelet and Drummond, JJ., dissented.

Judgment confirmed.

D. Girouard, for Appellant; Lafrenaye &
Armstrong, for Respondent.
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MONTREÂL, Mardi 9th, 1866.
Ex parte JÂMEs MILTON BiaowN.
Extradition- Warrant of Commitment.
HeZd, that a warrant of comniitment, under

the Extradition Treaty, which omnits to state
that the accused. was brouglit before the
Magistrate, or that the witnesses against himi
were examined in his presence, is bad upon
the face of it, and mfuet be set aside.

In this case a writ of habea, coilput had
been ordered to issue on- the preceding day,
returnable immediate. The case again came
up on the return of the writ.

The grounds of the application are suffi-
ciently apparent froîn the remarks of the
judges, of whieh the following is a full report.

DUVAL, C. J., said, this case had been se
fully argued for several days past that no
further light could possibly be thrown upon
it. The judges entertained no doubt what-
ever that tlie man should be disdharged. Lt
was therefore ordered, that it appearing upon
the return to the writ, that the warrant of corn-
mitment in virtue of which, Brown was now
detained, was bad, he be disdliarged from cus-
tody, his detention being illegal. The case
was cert.ainly one of very great importance.
In the first place it was of importance to the
liberty of tlie subject. Lt was not an ordinary
case of depriving a man of bis liberty and
leaving hini in the country, but it was a case
of sending hîm out of the country. It rnight
be said that this man was not a British sub-
ject. Stili, lie was within British territory,
and so, long as lie was9 in British territory, lie
owed allegiance to Her Majesty, and owing
allegiance he was entitled te protection. If
extradited, not only would he be deprived of
lis liberty, but lie would be sent out of the
Queen's dominions, and this no court had
power to do unlese in accordance with the
law. Lt should be well understood that this
court was prepared mloet fully and faithfully
te execute the stipulations of the Treaty, and
tliat the Judges would not encourage or suifer
any quibbling with itB ternis. If the Judges
saw that a party fairly came within the pro-
visions of the Treaty, it would be in vain for
him to attempt to escape by exceptions d la
forme. The Court would not listen to sncb
exceptions, but would see that justice was

doue. Lt was intimated over and over again,
that if there was a mere informality in this
case, another warrant mugit be substituted.
by the magistrate. Nothing of the kind lias
been done. We muet suppose, therefore, that
tlie magistrate liad a reason for not doing so,
We liave to determine as to tlie warrant be-
fore us, and we have no liesitation in saying
that it is illegal. Not one of the requirements
of tlie amended Act 24 Vie. cap. 6, lias been
complied with. The Statute says, first, that
tlie party sliall be cliarged upon oatb, and the
magistrate thereupon sliall liave bum arrested
and brouglit before lum. I believe the majo
rity of the Judges are agreed that if tlie man
is already before tlie magistrate, it is not ne-
cessary to issue a new warrant, because the
object of the warrant is tlie arre'st. But if the
man is before the mag-istrate, wliat is to be
done? The magistrate may examine upon
oath any persons touching the truth of tlie
charge, and upon suci evidence as according
to the laws of this Province would justify tlie
apprebension and cemmittal. for trial of the
person 80, accused, if the crime lad been coin-
mitted here, it sliall be lawful for sud nmagis-
trate to issue lis warrant for the commitment
of tlie person, tilI surrendered or discliarged.
Here was a very important proviso, wliich
must be fulfilled. Great Britain liad net
yielded to tlie deinands of foreign powers.
She said: it is net sufficient that this is a
crime in your ceuntry; it must be a crime in
this ceuntry. We sce the object the Legisla-
ture liad in view. Lt must appear upon tlie
warrant of cominitment that tlie accused liad
been brouglit before the magistrate, and that
tlie magistrate examined witnesses in his pre.
sence in the terme of the said act. We ee
at once the importance of complying with
this; for no on e would pretend that a British
subject, or even a stranger, could be sent out
of the Queen's dominions without having
heard what was alleged against him, or hav-
ing an opportunity of giving any explanation.
This was ne idle form; it was essential that
it sliould appear on tlie face of tlie warrant;
and this Court, in the exercise of its con-
trolling and superintending powers, muet see
whether it had been complied with.

Another question mught arise-wlietie this
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Court niit not stibstitute another warrant.
No precedent lias been cited in support of such
a riglit. In Bissett's case, the Court of Queen's
Bencli denied the riglit. On this, however,
we pronounce no opinion. The magistrate
,%as fully aware that lie liad a righit to sub-
stitute anotlier warrant, and not liaving done
so, it would be wrong for this Court to, take
an initiatory proceeding in the matter. There-
fore tlie Court, wlile it reserved any decision
on its powers iii this respect, would flot inter-
fere. Nor would it pronounce any opinion
upon tlie power of a Judge in vacation to sub-
stitute bis owr. warrant. The case of the
Chiesapeake fully confirmed tlie view taken by
tlie Court in this case. But w'ithout reference
to precedents, lie believed a careful attention
to, the general principles of law would satisfy
any one, thoughi not a lawyer, that the rule
laid down by tlie Court was reasonable, and
regard for the liberty of the subject impera-
tively called upon the Court to enforce that
rule. The Court, then, being clearly of opinion
that the warrant of commnitment was bad
and insufficient to detain the prisoner, would
ýorder lis discliarge.

AYLWIN, J. entirely concurred in tlie opin-
ion of the Chief Justice.

MEREDITH, J., said it was witli regret lie
concurred in tlie judguient about to be ren-
dered, but lie was of opinion that tlie case
<lid not admit of doubt. The magistrate acted
under a special authority, and-his commit-
mient ouglit to show upon the face of it that
at least in ail matters of importance, lie liad
followed the directions of the statute. In
the present case it does not appear, upon the
ilice of the commiitmnent, tlîat tlie prisoner
heard the evidence against lîin, or even tlîat
hie was before the magistrate. And were wve
to liold such, a commitment valid, we wotild
in eflèct say that a person may be surrendered
under tlie Treaty without having, liad any
opportunity of offering an explanation respect-
ing the cliarge brouglit against lîin or know-
ing even by wliat evidence tliat charge was
supported.

MONDELET, J., said it was to be regretted,
tliat the case slîould fail; but the responsibi-
lity was not upon the judges. They were
anxious to carry out the Treaty to the fullest

extent; but it mnust be done according, to, law.
A special power given by a special law mnust
be exercised witli much greater caution than
powers conferred by tlie comnion law. He
fully concurred in the reniarks of tlie other
judgmes.

Drumimond, J., concurred.
Prisoner ordered to be disclîarged.
B. Devliiu for Petitioner; T. K. Ramsay for

the Crown.

RECENT ENGLISII DECISIONS.

[Collated froni TRE LAw REPORTS.]

Ne'gligence - Railway - Level Cro3sing.-
Tiiere is no general duty on railway compa-
nies to place watclimen at public footways
crossing tlie railway on a level; b ut it depends
upon tlie circumnstances of eacli case wvhetlier
tlie omission of sucli a precaution amounts to
tiegligence on the part of the company.

A railway was crossed by a public footway
on a level, and was protected by gates on eacli
side of the line, and caution boards were placed
near the gates. Tiie view of thee une frorn one
of the gates ivas. obstructed by tlie pier of a
railway bridge crossing the line; but on tlie
level of tlie line it could be seen for 300 yards
eacli way. A wonian approaclîing the line by
tlîat gate was detained by a luggage train on
lier side, and immediately on its lîaving pas-
sed, crossed the hune, and was run down and
killed by a train colninog along tlîe otlier hune
of rails. There ivas no evidence of negligence
in the mode of running, tlie trains :-Held,
tliat there was no evidence of negyligyence on
the part of thie company, but tliat tliere was
evidence of negligence on t.be part of tlie de-
ceased. Stubley v. Tlie Lonîdon and Northi
Western Railway Co. Ex. p. 13. Baron
Bramiwell observed: Il I crossing the rails
at al], thîis woman wvas, as people often do,
heedlessly going, on at the rear of a, passing
vebicle on bier side, witliout waiting to, see
whetlier the otlier line was clear."-[To be
Continued.]

PRIVÂTE ExEciroNs.-Tlie nieasure for
substituting private for publie executions in
England lias been approved of by a majority
of the Huse of Lords, and probably will soon
become law.
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