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PROEM.

«The first number of a new publication
is never so good as its successors, and
consequently not a fair specimer,’ said an
English reviewer,noticing the first issue of
a new work. There being several reasons
why the first number of the Law Journal
is bardly an adequate representative
pumber, we have thought proper on lay-
ing this issue before our readers, to
say a fow words in explanation of the
design and objects of the work. In
limine, let us say, a glance at the con-
tents of this number will serve to dispel
a misconception, which, we understand,
existed in the minds of a few, outside ofs
the profession, who probably had not
seen our prospectus,—that the Journal
was likely to come into competition, or
interfere in the slightest degree, with the
Lower Canada Jurist, which for so many
years has enjoyed the high and well des-
erved esteem of the profession. So far
is this from being the case that the learn-
ed editors of the Jurist have been among
the earliest and warmest supporters of
this publication.

In the first place, then, we trust to see
the Law JouRNAL become a medium
in the pages of which members of the
bar and others can communicate their
opinions, and advocate such improve-
ments and amendments in the law as
they may desire to see carried out. It
is unnecessary to say that no personal
reflections, or remarks passing the bounds
of fair criticism, will find a place in these
columns. Though the JourwAL is not
designed for a Reporter, we propose to

publish condensed reports of the proceed-
ings and decisions of our courts, paying
particular attention to the courts of Re-
view and Appeal. Interesting points
arising in the course of criminal trials,
and all important criminal cases, so far
as they can be procured, will be noted
and commented upon. New books issu-
ing from the TProvincial and DBritish
Press, will be reviewed and criticised.—
Correspondence, legal appointments, calls
to the har, biographical and obiiuvary
notices, and compilations, will also find a
place. The remainder of cach number
will be devoted to interesling matter se-
lected from English and Awerican perio-
dicals.

As to the form of the JournaL, it was
not without some hesitation that a quart-
erly issue was decided upon. Dat re-
flection has served to convince us that
while some ends would have heen wore
efficiently served by a weekly or monthly
publication, the form we have adopted
is better calculated to ensure success,
being more adapted to this our day of
small things. We propose, however, to
issue the publication monthly as soon as
circumstances will warrant the change.

Having said so much by way of ex-
planation, it only remains to record our
gratitude to those who have aided our
humble efforts. Bis dat qui cito dat, i3
especially applicable to encouragement
of a literary undertaking, and to those
who came forward with expressions of
good will and promises of assistance at
the first announcement of this Journal, a
double acknowledgment is due. Begun
with no little diffidence, the labours of
the editor have proceeded with growing
confidence. Heurcux commencement est
la moitié de I’aurre, and our beginning
has equalled the most sanguine antici-
pations, and given a fair promise of con-
tinued vitality and progress.
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COMMISSION TO THE BAR OF LOWER
CANADA.

.The law now in force, regulating com-
missions to the bar of Lower Canada, is
to be found in section 27, chap. 72, of
the C. Statutes of Lower Canada, and is
drawn from the 12 Vic,, . 46, 8. 27,—16
Vie., ¢. 130, 8. 6, and 22 Vic., ¢. 104.—
As it now stands the law constitutes
three classes of persons who may be ad-
mitted to the bar of Lower Canada * :—

1. Five years clerks; i. e., any one
who has studied regularly and without
interruption, under a notarial agreement,
as a clerk or student, with a practising
advocate, during five consecutive and
whole years.

2. Four years clerks; i. e., those who,
previous to their clerkships, have gone
through a regular and complete course
of study in any incorporated college or
seminary.

3. Three years clerks, who are of
two sorts: a. Any one who has gone
through & regular and complete course
of study in amy incorporated college or
seminary, and also through a complete
course of law in any incorporated college
or seminary ;—b. Any one who has fol-
lowed a regular and complete course of
law in any incorporated unmiversity or
college in which a Law Faculty is es-
tablished, as provided by the statutes or
regulations of said university or college,
and has taken a degree in law there, and
such course of study may be followed
simultaneously with his clerkship under
articles.

These regulations are intended to be
very stringent, but practically they are
almost useless, and this for two reasons.
First, the examinations as to capability
are left tothe examiners of each section of
the bar; and second, what constitutes a
regular and complete course of study, or
a regular and complete course of law,
is not defined. Now the results are what
might fairly be expected. The bar ex-
aminations are a sham, and the tendency
. of competition between the different col-
1ege¢:1, seminaries and universities, each
of which has the unfettered power to fix

¥ Of course without counting barristers of Upper
Canada who may be admitted under cap. 75, C. S. C.

t

its own course of study, is to lower more
and more the standard of learning neces-
sary for admission to the bar. If the bar
examinations were something more than
a form, colleges and universities would
be obliged to keep their course up to the
mark, to avoid the disgrace of seeing
their students plucked; but I contend
that no mere professional examination,
and more especially an oral one, will ever
continue for any length of time to be
serious, or that it offers any guarantee of
capacity whatever. This is so well
known that admission to the bar in
France, so far as the action of the bar is
concerned, is simply an enquiry into the
respectability of the candidate, of his
having decent chambers for consultation,
and something of a library; and the bar
of Paris is a model admirably suited for
our imitation.

With a view of improving our system
here, Mr, Irvine, member for Megantic,
introduced a bill, during last session of
Parliament, containing the following
amendment :—

" Section 27, ¢. 72, C. 8. L. C,, is hereby
repealed, and -the following substituted
therefor : —27. No person shall be admitted
as an advocate, barrister, attorney, solicitor,
and proctor at law, unless he has attained
the full age of 21 years, and has studied
regularly and without interruption, under a
notarial agreement as a clerk or student
with a practising advocate during four con-
secutive and whole years, and has gone
through a regular and complete course of
study in an incorporated college or semin-
ary, or is admitted under chap. 76 of the C.
8. of Canada.

2. Except that if any candidate for ad-
mission to the bar has followed a regular
and complete course of law in any incorpor-
ated university in Lower Canada in which
a law faculty 18 established, as provided by
the statutes or regulations of the said uni-
versity, and has taken a degree in law in
such university, he shall be admitted as a
member of the bar on presentation of his
diploma to the council of any section of the
bar; Provided, That the said course of
study extend over three years at least, and
comprise not less than 150 lessons a year,
and include instruction in Roman law—
the civil code of L. C., criminal law and pro-
ccdure. But the bar shall not be obliged to
admit any one whose moral character 1s bad.

The effect of this amendment would
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be to introduce two classes: 1. The
university man who, having taken his
degree in law, would pass in three years.
He could not be excluded by the bar,
except for character ; but again: the uni-
versity would be obliged to give the
amount of instruction fixed by law as
the minimum. 2. The student who had
gone through a regular and complete
course in any incorporated college or
seminary. He would pass with four
years clerkship, on two examinations, as
at present, with this difference, that he
would be under the necessity of bringing
his certificates from the incorporated col-
lege or seminary before being admitted
tostudy. The expression used in section
26, “ a liberal education ” would therefore
come to mean the education of our incor-
porated colleges or seminaries, that is, of
the public schools of superior education.
This amendment would not, perhaps,
give all the guarantee desirable; but it
would be at all events a step in the right
direction, and would prepare the way for
that separation of the attorney and ad-
vocate practioe, the necessity of which
is becoming more and more felt daily.

R.

LAW REFORM SOCIETY.

An effort is being made with the con-
ourrence of some of the first practitioners
to found a society having for its object
]the suggestion of needed reforms in the
aw.

Such a society is greatly needed. That
there should be a body which will discuss
projected legislation “ avec connaissance
de cause” cannot be denied. In Epg.
land such a society exists, and its in-
fluence is extensive and beneficial. In
Upper Canada, we believe, such a society
is organised and works well.

Merchants have their Board of Trade,
where questions of moment affecting the
commerce of the country are discussed,
and reforms suggested. Why should not
the same interest be shewn amongst
lawyers? Bacon tells us that every
man owes a debt to his profession.”—
How many of us are paying the debt
which we owe to the noble profession of
the law ?

Can we effect any good by withholding
our active sympathy and practical co-op-
eration with sincere efforts to elevate the
profession ? Many of our old lawyers
shrug their shoulders and scout the idea
of success to any effort of this kind. At

the same time these gentlemen are loud

in their praise of the olden times when
there were giants in the profession. We
question if any giants im the profession
were ever made by vain regrets for a
former state of things. We must do the
best with the present material, which we
believe to be as good as any which for-
merly existed. Energy and perseverance
will rescue us from the slough of despond
into wkich we have apparently fallen.

A Reform Society will be the initia-
tory step. By bringing the members of
the bar into closer relations, the Society
would gradually evolve an Espriz de
Corps, which at present seems to be in a
quiescent state.

In the discussion of new projets of law,
due caution being observed in the publi-
cation of the result of the deliberations
thereon, the society might lead public
opinion. Its decisions, if promulgated
after careful discussion, would have great
weight with those outside of the profes-
sion.

The younger members of the society
would have the advantage of listening to
the discussion of grave questions, and
they would be enabled to "benefit by the
experience and learning of their more il-
lustrious confreres. A spirit of emula-
tion would thus be encouraged, and the
profession would be elevated.

Lawyers have no place at present
where existing errors or abuses may be
criticised. Such a society will afford
every member an opportunity to discuss
any of these if they exist. At present it
is frequently asserted that the Montreal
Bar has no influence. If this is true the
blame rests with every one who contents
himself with repeating the assertion with-
out a single personal effort to remove 1he
stigma.

‘Chis can only be done by & united ef-
fort, “ Punion fait la force.”” A Law Re-
form Society canaot be carried on by any
individual member of the Bar alone.—
There must be a combined effort. If the

0
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Society is successful, the influence of the
profession must be increased.
Geo. W. Stepypns.

REMARKABLE TRIALS IN LOWER
CANADA,

No. 1. Cask or Dr. SaBOURIN.

Under this heading we propose to
bring together some of the most interest-
ing and important trials that have taken
place in the lower province, and, divest-
ing them of legal forms and technicalities,
present them in the style of simple nar-
rative. "I'he records of these trials are
not easily accessible to the public, and a
brief account, without comment of our
OWwDn, containing the leading features of
these cases, must possess some interest,
though, perbaps, not of much practical
use to practitioners, occasionally the facts
related may involve interesting reminis-
cences of celebrated members of the bar,
and also historical events in the life of
remarkable personages.

I'he trial of the celebrated case of Dr.
Charles Sabouria, of Longueuil, before the
Court of Queen’s Bench and a mixed jury,
at Montreal, on the 14th and 15th April,
1858, is probably fresh in the memory of
many of our readers, being generally
kngwn as the « Note Swallowing Case.”
Dr. Sabourin, a gentleman of respectable
reputation, residing in Longueuil, was
charged with having on the 16th Febru-
ary, 1858, stolen a promissory note for
$5,600, due to one Pierre Lucien Malo,
a money lender, of Montreal. The judzes
presiding were the late Chicf Justice La-
fontaine and the Llon. Judge Aylwin. —
The case excited great interest, and a
formidable array of counsel was retained

on either side. Mr. Monk, Q, C., (now |
assistant judge,) represented the Crown, !

Messrs. V. . W. Dorion, Doberty, and
Papin, appeared for Mr. Malo, the pri-
vale prosecutor. For the prisoner, the
case was conducted by Messrs. Drum-
mond, Q. C., (now Judge Queen’s Bench,)
Carter and Devlin.

The charge agajust the prisoner was
that on the 16th February, 1858, he ent-
ered the oflice of Mr. Malo, and having
got possession of the note, toro it into

pieces, chewed the pieces, and swallowed
them in Mr. Malo’s presence. ‘T'he prin-
cipal witness was of course Mr. Malo,
and the defence rested mainly on the ex-
cellent character borne by the prisoner,
contrasted with the ill repute of his ac-
cuser. Having premised this much, we
shall enter into fuller detail of the trial,
and present an abstract of the testimony
of Mr. Malo. In opening the case for
the Crown, Mr. Monk observed that he
bad known the prisoner himself for ten
or fifteen years, and had formed a high
opinion of his personal worth. Judge
Aylwin having inquired whether it was
understood that the note was not to be
produced, Mr. Devlin, in reply, said
the defence denied the existence of any
such note, and, therefore, they could not
produce it. Mr. Drummond objected at
the outset to the admission of any evid-
ence about a note nct produced, but the
objection was not entertained by the
Court. Dierre Lucien Malo was then
placed in the witness box, and proceeded
to recount the extraordinary facts attend-
ing the alleged abstraction of the note.—
He said :

“Ilive in St. Gabriel Street, Montreal,
and have been in the habit of transacting
busincss with the prisoner. On the 13th
Nov., 1857, I ‘received his note for $5,600.
This note was payable at the Banque du
Peuple. It was dated 13th Nov., 1857, and
was made payable to the order of Tous-
saint Daigneau, of Longucuil, three months
after date. It was signed by the prisoner,
C. Sabourin, and cndorsed by Toussaint -
Daigneau, B, Page, A. Thurber, and P. E.
Picault. 'When this note became due, 16th
Fcbruary, the prisoner came to my oflice
about half-past cleven in the forenoon, My
roflice is on the sccond flat. I met the Ppris-
oner at the door in the street, and we went
up stairs together, The prisoner took a seat
seven or eight feet from my desk, I asked
bim if he had brought any moncy with him,
The prisoner answered, very little. I said,
—*Buch a course will not do'; you have been
Using me in this way a long time. You al-
ways tell me you will bring me something,
but you never keep your word. It scems
you mean to humbug me, so if you don’t
Pay up soon, I will have this noto protested,
for T don’t want to let it go to such an
amount that neither you nor your endorsers
can pay it. 'To this the prisoner answered
nothing, I then ‘put the note upon a table
uear my desk, to see if' the prisoner would
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give me any money, for I had determined
to take what moncy I could get, and take
another note. While the note was still on
the table, my attention was drawn to the
door. Irose from the table on which the
note was placed, and on which I had been
leaning with my elbow, for the purpose of
shutting the door. When I had “closed the
door, 1 remarked that the prisoner had
moved nearcr the note in my absence. He
then took it up and told me he was going
to scttle it. He then began to tear 1t up,
and when he had torn it, he put the pieces
into his mouth and chewed them. Iwas so
astonished at this that I didn’t know how
to act, but my second thought was to let
the prisoner escape, as I might have no
cvidence against him ; hut at last the con-
sideration of the amount outweighed every-
thing clse. I then went to the office of Mr.
Bedwell, the lawyer, which is in the same
building with my own, and told him of the
circumstances, but neither of us strove to
hinder the prisoner from chewing the note.
I then left the prisonerin the custody of Mr.
Bedwell and went down stairs to look for a
policeman. Having found one, the prisoner
was removed to the station. The officials
there seemed to laugh at me rather than'to
pity me. When at the police office I want-
cd the prisoner to take an emetic, but he
would not comply, saying he was not sick,
but in good health, (Laughter.) I swear
that the only paper on the table in my
office was this note, and that I have never
scen it since the prisoner put itin his mouth.
About two hours after the prisoner had been
lodged in the police station, I got the note
protested. The note was in my possession
from the time I purchased it to the time it
was destroyed.”

There is a little obscurity in the report
from which the above is condensed as to
the time the note came into Mr. Malo’s
possession, but this is of minor import-
ance. On cross examination, Malo said'
he thought be paid about $500 for the;
note, but was very doubtful about the
amount. ke kept no books for his busi.
ness, - _

Mr. Bedwell was called to corroborate
Malo’s statement. Hisevidence amount-
ed to this—That he was in his office at
the time, and heard a great outcry. Hay-
ing opened his oflice door, he saw Malo
standing in the passage, and heard him
cry, « Mr. Bedwell, the prisoner has stolen
my note for $5,600.” Bedwell having
entered Malo’s office, noticed that the
prisoner appeared to be chewing and try-

ing to swallow something, which he ap-
parently succeeded in doing. The pris-
oner seemed anxious to get away. Malo
said, “ he has eaten my note and has it
in his belly.” Bedwell heard the prisoner
protest that he owed Malo nothing.

Some of the persons whose names were
on the note, stated that they had endorsed
notes for the prisoner, and some of them
had such perfect confidence in him, and
found him so punctual in his payments,
that they endorsed for him without tak-
ing any interest.

The trial being continued on the 15th
April, a number of witnesses were called
for the defence, the object being mainly
to establish that the prisoner had enjoyed
a high character for honesty and integrity,
while the accuser was known to be a hard
man who endeavored to extort as much as
possible from his debtors. Dr. Davignon
stated he had often remarked that when
Dr. Sabourin was excited he appeared to
be making attempts to chew or swallow
something. This peculiarity was corro-
borated by other witnesses, several of
whom, moreover, swore that they would
not believe Malo on oath. There was
also evidence of the improbability of Dr.
Sabourin requiring the loan of so large a
sum of money.

In rebuttal, the Crown called several
witnesses who, while admitting that Malo
passed for a hard man and a shaver,
nevertheless were of opinion that he was
to be believed on oath.

Judge Aylwin, in reviewing the evid-
ence, commented with some severity upon
the unfavourable character attached to
the private prosecutor, and expressed the
opiuion that his statement could not be
credited in the face of the evidence ad-
duced by the defence. A verdiot of Not
Guilty was then found by the Jury with-
out retiring from the box, a verdict which
was received with applause in the Court,

ANALYSIS OF THE JUDGMENTS
RENDERED IN THE COURT OF Ap-
PEAL—JUNE TERM—MONTREAL,
Judgment was rendered in twenty.two

cases, and of the twenty-two judgments

of the Court below :—9 were confirmed ;
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11 were reversed ; 1 was reformed; 1
was modified.

AcaIN :—8 were confirmed wunani-
mously ; 2 were reversed unanimously ;
1 was modified unanimously, In § there
were two_dissenting Judges; in 3 there
was one dissenting Judge.

Thus out of 22 judgments, 11, or ex-
aotly half, were unanimous, probably a
larger proportion than usual. In 8 cases
there were two dissenting judges, thus
rendering the decisions of the three
forming the majority of little value as
precedents, especially when the remark-
able fact is taken into consideration that
of the 8 judgments in which there were
two dissenting judges, 6 were reversals,
and one a reformation of the judgment of
the court below. Thus, including the
Judee of the court below with the two
disseuting judges who thought the judg-
ment should be confirmed, we see the
voie stand 3 to 3 in all these 7 cases.—
Several of these involved questions of
fact only, and Mr. Justice Meredith inti-
mated his regret that judgments should
be reversed where it was simply a ques-
tion on which side very evenly balanced
evidence preponderated.

A DARING FORGERY.

The forgery mentioned in the case of
_Wen}nam v. Banque du Peuple, reported
in this number, is such an extraordinary
instance of daring and successful crime,
that it may be interesting to advert to
Some particulars not mentioned in the
judgment. During the summer of 1863,
Joseph Wenham, Esq., broker, of Mon-
treal, had occasion to be ahsent from
town for several weeks. On his return,
having drawn cheques upon two banks at
which he had deposits, he was surprised
to learn that there were no funds., On
enquiry it appeared that during his ab-
sence three cheques, purporting to be
signed by Mr. Wenham, had been pre-
Sented at the banks and had been paid.
One of these cheques was on the London
and Colonial Bank, for $94, dated 4th
August, 1863 ; the other two were on the
Bank of Upper Canada, one for $491.15,
and the other for $49.13, both dated
17th August, 1863. The signature to

these cheques was so exact an imitation,
that those who had been for many years
acquainted with Mr. Wenbam’s hand
writing could not with certainty disting-
uish the forgeries from genuine signa-
tures. It wasobserved asa rather curious
circumstance that certain figures occur-
red in these and all the forged cheques
mentioned below. The matter was refer-
red,we believe,to the manager of the Com-
mercial Bank and the cashier of Molsons
Bank, who caused an advertisement to
be inserted in the daily papers, request-
ing information from any person through
whose hands the cheques might have
passed. Mr. Wenham’s high personal
character caused his assertion that the
cheques were forgeries to be readily re-
ceived. The money was paid over ; and
there the matter rested, no information
being obtained to clear up the mystery.

It was subsequent to this that a se-
cond series of forgeries took place, giving
rise to the legal proceedings. In the fall
of 1864, Mr. Wenham happened to have
deposits at four banks. These deposits
were merely temporary business deposits,
bis standing account being at a fifth
bank. On the same day a cheque was
presented at each of these four banks,
purporting to be signed by Mr. Wenham,
payable to the order of his associate, Mr.
Simpson, and in each case for a sum very
nearly the same as that on deposit. The
cheques were all paid without any sus.
picion being awakened, and all turned
out to be skilfully executed forgeries.—
The carrying out of this daring scheme
required an exact knowledge of the con-
tents of four different bank books, within
a brief interval before the presentation ot
the cheques. After the first forgery,
Mr. Wenham adopted the precaution of
making his cheques payable to the order
of Mr. Simpson, his associate or part-
ner in his brokerage business, but on the
second occasion both names were forged
with equal adroitness. The heaviest
sufterer by the second forgery, the Banque
du Peuple, thought proper to resist pay-
ment, and allowed an action to be brought
by Mr. Wenham for an amount equal to
that of the forged cheque. It was in
this case that Mr., Justice Monk pro-
nounced the decision reported elsewhere.
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The case has since been taken before the
Court of Review. -

REVIEW.

A DicesTeD INDEX TO THE REPORT-
ep CaseEs IN.Lowrer Canapa, contain-
ed in the reports.of Pyke, Stuart, Revue
de Législation, Law Reports, Lower Can-
ada Reports, Lower Canada Jurist,
Stuart’s Vice-Admiralty cases, and Can-
ada Appeals brought down to January,
1864 ; to which is added an appendix,
comprising Perrault’s Précédents de la
Prévosté et du Conseil Supérieur, with
Tables of Reference, Names of Cases,
and a Concordance,~—also, Numerous
Notes, and References, including several
important cases not yet reported, by T.
K. Ramsay, Esq., advocate, QUEBEC.
Printed by George E. Desbarats, 1865.

We have here a work which may serve
as a corner stone of legal literature in
Lower Canada—a work not inferior in its
kind to anything issued from the American
or British Press, and which affords satis-
factory evidence that the science of jur-
isprudence is not in a languishing state
amongst us. Dr. Johnson, with that
gloomy delight in viewing the dark side
of the picture peculiar to him, says the
writer of dictionaries has been * consid-
‘“ered not the pupil but the slave of
*“ science, the pioneer of literature,
% doomed only to remove rubbish and
“clear obstructions from the path
“ through which learning and genius
“press forward to conquest and glory,
“ without bestowing a smile on the
“ humble drudge that facilitates their
“progress.” But Jobnson himself is an
¢xaniple that genius and industry often
go hand in hand, and that the greatest re-
sults may be looked for when the two
are conjoined.

The design of Mr. Ramsay’s work will
be best understood by reading the pre-
face which we give entire :—

*“I'hold every man a debtor to his profession.”
: —BAcoN.

* Reporting is perhaps the most valuable
portion of legal literature ; but its useful-
ness for all ordinary purposes becomes im-
paired, if the reports are not carefully in-

dexed and arranged, from time to time, as
their bulk increases. Five years ago our
reported cases having swelled in the ten
preceding . years from five to twenty-one
volumes, I began to prepare an index for
my own use. Since then I have added the
contents of the later volumes, as they ap-
peared, down to the end of 1863; and in
part liquidation of the debt claimed by the
great English Chancellor, I now offer the
compilation thus made, to my brethren of
the legal profession, in the hope that,
amidst the toil of practice, it may relieve
them from the necessity of many a weary and
often unsuccessful search.

“ In publishing this Index, I am not blind
to the many defects of its classification ; but
after having re-arranged it four times in
manuscript, and twice in type, I feel persua-
ded that it is impossible, within the limits
of one volume of a reasonable size and cost,
go to dispose the matter as not to give ample
room for easy criticism in this respect.—
However, I have endeavored as far as pos-
sible to obviate any inconvenience which
may arise from imperfect classification by
adding three tables—one of reference, a se-
cond of the names of parties, and a third of’
the principal words of the Index wherever
they occur. The last table, so far as I know,
is a novelty in works of this class, but I
think it will be found the most useful of the
three,

“T have also condensed and added in an
appendix the cases decided in the old Courts
of Prevosté and Conseil Supérieur, reported
in the two small volumes published in 1824,
by the late Mr. Perrault, one of the Clerks
and Prothonotaries of the Court of Queen’s
Bench, The judgments in many of these
cases will be found to contain very interest-
ing and valuable precedents, and as such,
not less binding now, than they were under
the old régime. Indeed it is to be regretted
that, in determining the jurisprudence of the
country, recourse had not been oftener had
to the records of the older courts, and even
now it may not be too late to enquire how
our predecessors practised and administered
the law. In England the Year Books have
never been despised, and in France now
studious men are beginning to perceive that
wisdom is not of any one age, snd that no
people can with impunity ignore its history
and traditions. Are our oltm unworthy of a.
thought ?

“I need hardly say that the Index com-
priscs the cases in Pyke’s Reports, Stuart’s
Reports, Stuart’s Vice-Admiralty Cases, La
Revue de Législation et de Jurisprudence,
the Law Reporter, the Lower Canada Re-
ports, and the Lower Canada Jurist, I hgve,
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however, omitted the Bankrupt cases,
which had only interest under the operation
of the old Act. Some cases which are not
reported are mentioned in the Index, and I
have also added a few notes, the last of
which gives the judgments in appeal, which
affect the cases referred to in the Index. and
which are reported in vol, 8 of the Lower
Canada Jurist, and vol. 14 of the Lower
Canada Reports.”

1t only remains for us to say a word
respecting the manner in which the work
bas been executed. After a careful ex-
amination we are satisfied that the.design
has beep carried out in a way that wiil not
disappoint the expectations which Mr.
Ramsay’s well known ability and industry
may have excited. As Macaulay says
of Johnson’s Dictionary, a leisure hour
Iay always be very agreeably (and pro-
fitably) spent in turning over its pages.
We lay the work down, confident that it
will long serve as a worthy monument
of Mr. Ramsay’s zeal and assiduity.

CORRESPONDENCE.

THE MONTREAL CIRCUIT.
To the Editor of the L. C. Law Journal :

Sir,—Among the subjects which I
hope to see taken up by the Law Journal
is the system of conducting the Circuit
business in this city. Every member of
the profession, I presume, is aware of the
pressure of business in the Circuit Court.
"To take a recent instance, the Roll for
the 14th June was not commenced till
the morning of the 16th. Had not the
Court sat on the 16th, all the cases in-
scribed for the 14th, would have gone
over to September. What vexatious
delays, what enormous waste of time and
annoyance to court, counsel and witness-
es, result from this state of things ! I
trust, Sir, some one bettér able to handle
the subject will bring it prominently for-
ward, and discuss the best means of
remedying an evil which is continually
inoreasing in proportion to the increase
of business. Some persons. have sug-
gested the appointment of a Commission-
er, to sit every morning, or three times a
week, for the disposal of all cases under
£10. Others would desire simply to
have the term extended, say from the 9th
to the 16th, both inclusive, with a term
in January and July. (I may also men-

tion that the disbursements in small cases
are excessive. A poor man cannot at-
tempt to collect a dollar unjustly with-
held from him, without disbursing 50
cents for the summons, 80 cents for the
return, and GO cents for the execution,
besides bailiff’s fees, &c,) With refer-
ence to the pressure of business, I trust
some method may be speedily adopted to
put an end to what is considered an iu-
tolerable nuisance by
A Younc ApvocaTe.

LOWER CANADA ILAW REPORTS.
To the Editor of the L. C. Law Journal :

Sir,—I beg to avail myself of the
columns of your welcome and much
needed Journal to say a few words on
the subject of our law reports. Iow is
it, Sir, that the Government continues
its support to the Lower Canada Re-
ports, and this in the face of the steady
advance made by the Jurist, supported
only by the revenue derived from its sub-
scription list 7 As the subject of the
amsunt which the Government agreed to
contribute to the L. C. Reports, is ex-
plained at some length in the preface to
the first volume of the Jurist, I need not
trespass upon yourspace by entering into
particulars. 1t would appear from that
statement that the outside figure for
which the Government became liabla was
£162.10 per annum. But in 1855 the
amount drawn from Government had al-
ready swollen to £347.18.9 for the year.
And turning to the public accounts for
1861, I see that the amount paid by Gov-
ernment “ for editing and publishing the
Lower Canada Reports,” was $2,151.53!
In 1862 it was $2,231.94, and in 1S63 it
had increased to $2,510.95, or about four
and a half dollars apage! The publish-
ers might well afford to circulate the
Reports gratuitously at tbis rate. Pray
where is this expenditure toend ? Is the
Government always to pay the bill re-
gardless of the amount? It would seem
80 ; for it has allowed the sum to be
doubled since the establishment of the
Jurist, the continued issue of which, even
in the face of what must be considered as
an absurd competition by the Govern-
ment, has proved that the profession is
able and willing to pay for its own re-
ports. A. L. B.
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THE STATE OF ENGLISH LAW:
CODIFICATION.

—

[From the Westminster Review, April, 1865.]

1, Speech of the Lord Chancellor on the
Revision of the Law.

2. Address of Sir J. P, Wilde, delivered be-
fore the National Association for the pro-
motion of Social Science.

—

Nearly half a century has passed away
since Bentham wrote his celebrated “Papers
relative to Codification,” which, though in
some respects crude and imperfect, may be
regarded as having given the first impetus
in this country to the modern ideas on this
the most important branch of law reform.
And although up to this time but little of
tangible result has been obtained, yet symp-
toms are not wanting that the views pro-
pounded by Bentham, and enforced and

developed by 8ir 8. Romilly, J. Austin, and

H, B, Maine, are graduall forcing -them-
selves upon the atteg;:ion ofyour leading law-
yers and jurists. The seed has fallen on a
soil not altogether barren, and after a long
period of germination, has at length given
signs of bursting into blossom. The convic-
tion is getting more and more universal that
something must be done to rescue the law
from its present chaotic condition, and to
control its future growth. It is felt to be a re-

proach that the country which assumes to be -

the leader in civilization can point to nothing
for her laws but some 1100 volumes of well
aud ill-decided cages, supplemented by a
huge pile of partly operative, partly repealed
statutes, the whole arranged on that worst
of all possible plans—a chronological one,
It is seen that legal principles and legal rules
which are daily enunciated by counsel at the
bar and by judges on the bench must, from
the nature of the case, admit of being ex-
pressed in intelligible language, and of be-
ing grouped in an accessible form. On the
other hand, the real difficulties to be over.
come in recasting the law are, perhaps, not
sufficiently appreciated by many of those
who feel most strongly that the law ought
not to remain in its present shape. It is
not uncommon for those who have had no
practical experience, who have never tried
their hands at framing a rule of law, to sup-
pose that the task is a simple one, and to
suspect that the difficulties are created by
those whose interest it is that the law should
not become too readily cognoscible. Those
who think thus would do well to ponder
the words of the late Mr. Austin, whose com.
petence as an suthority will not be ques.

tioned. Mr. Austin (“Jurisprudence,” vol.
ii, p. 870,) writes:—

“'Whoever has considered the diffieulty of
making & good statnte will not think lightly of
the difficulty ot making a code. To econceive
distinctly the. general purpose of s statute,
to conceive distinctly the subordinate provi-
sions through which its general purpose must
be accomplished, and to express that general
purpose and -those subordinate provisions in
perfectly adequate and not amnbiguous language,
is & business of extreme delicacy and of extreme
difficulty, though it is frequently tossed by
legislators to inferior and incompetent work-
men. I will venture to affirm that what is com-
monly called the fechnical part of legislation
is incomparably more difficult than what may
be styletf the ethical. In other words, it is far
easier to conceive justly what would be useful
law than so to construct that same law that it
may accomplish the design of the lawgiver.”

Such is the opinion of one of the acutest of
thinkers and most ardent of law reformers,
and there can be little doubt that every prac-
tical draughtsman will add his testimony on
the same side. Indeed, it is probable that a
sense of the magnitude and difficulty of the
undertaking has operated fully as much as
any other cause to deter our lawyers from at-
tempting the consolidation and re-arrange-
ment of our statute and case law. . Howev-
er, there are 'siins—-and among them none
more noteworthy than the remarkable ad-
dresses which form the sub{)ect of this pa-
per—that the attempt will be made, and at
no distant period. The resent, therefore,
seems a suiﬁble time for Irawing attention
to the subject, and for giving a fair consid-
eration to the arguments of those who are
opposed to codification. For it is the fact
that some lawyers of eminence have doubt-
ed and still doubt the possibility of success
in this work. - It is argued that a code will
introduce ter evils than those it cures;
that thé wisest legislator can foresee only a
small part of the combinations to which hu-
man affaits will give rise; and that the in-
firmities of language will not allow him
adequately to provide for the cases he does
foresee. Appeal is made, in confirmation, to
the actual working of existing codes, 8ll of
which, it is said, are infact supplemented by
a mass of comment and traditional interpre-
tation far exceeding in bulk the codes them-
selves. We shall examine in due course the
value of these arguments. We believe it
will be found that the objections raised ap-
ply rather to a code in the form in which it
18 commonly proposed that it should be
cast, than to a code in the best form in
which it is possible to cast it. We think
the error of most codifiers has been to rely
on the exclusive use of tersely-worded. ab-
stract propositions, each intended by force
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of the language used to indicate with accu-
racy its own scope—to strive against the jm-
putation of repetition—to be sparing of il-
lustration—to dispense almost entirely with
explanation, and generally to render their
productions dry and colourless -collections
of formuls, rather than clear statements of
principle expounded and explained by com-
ment and by example,

In order to substantiate our position, as
well as to convey some idea of the real
work which has to be done and the advan-
tages which will result from its accomplish-
ment, it i3 necessary to exhibit the actual
state of our law, the process by which it
has been developed into its present shape,
and the mode in which the vast and intri.
cate storehouses of legal knowledge are
made available, We shall therefore, in the
first place, offer such a sketch asis necessary
to the comprehension of the questions to be
discussed, avoiding as far as possible the
use of technical language, and availing our-
selves freely of the materials which the Lord
Chancellor and Sir J. P. Wilde have pro-
vided.

The law of this country may be divided
into two classes :-——the law which has been
expressly enacted by the Legislature, called
the written or statute law; and the law
which has grown up without express legis-
lative sanction, and which is sometimes call-
ed the unwritten law. The latter class com-
prises what is designated the Common Law,
and also a body of law known as Equity or
Chancery Law, of comparatively modern
origin, and intended to supplement and
correct the Common Law. The origin of the
Common Law is thus described by the Lord
Chancellor :—

“Of the Common Law, much, no doubt, con-
sisted originally of customs and usages, record-
ed only in the memories of men ; much of rules
embodied in acts of the Great Council, of which
no record now exists : much was derived from
the Civil law, relics of the old Roman jurispru-
dence, which remained so long through the land;
and much was deduced from general maxims
and principles handed down from one genera-
tion of lawyers to another. Thus, the sources
of the Common Law were in ancient times of
the most indefinite character, and the power or
liberty of judicial decision was equanl;r unlim-
ited.””—P. 5.

In the reign of Edward L. the practice of
reporting the decisions of the judges began,
and thus was added a fresh authority which
might be referred to as evidence of what
the Common Law was. Gradually arose the
habit of appealing to a reported decision as
a sufficient ground for deciding a parallel

<case in like manner, and precedent was al-
lowed torule, in some cases to the exclusion
of justice. ...,

‘We will now leave the Common Law and
direct our attention to Equity or Chancery
Law. The growth of Chancery Law is a
striking illustration of the means to which
recourse is had when the Legislature ne-
glects its obvious functions, At a period
when the nation had outgrown the old Com-
mon Law, and the judges of the Common
Law Courts were too narrow or too timid to
assume the requisite legislative powers, the
Chancellors, as keepers of the King’s con-
science, undertook to supply what was want-
ing, and to correct what was amiss out of
the reserve-fund of Equity supposed to re-
side in the royal breast. It wasin the na-
ture of things that the establishment of this
right of interference should introduce uncer-
tainty. The effect was thus described two
centuries and a half ago :——(Selden’s “Table
Talk,” Singer’s edition, p. 49.)

“Equity in Law is the same that the Spirit is
in Reiigion—what every one pleases to make
it. SBometimes they go according to Conscience,
sometimes according to Law, sometimes ac-
cording to the Rule of Court. Equity is a
roguish thing; for Law we have a measure,
kuow what to trust to; Equity is according to
the Conscience of him that is Chancellor, and
as that is larger or narrower, so is Equity. *Tis
all one asif they should make the standard for
the measure we call a Foot, a Chancellor’s foot ;
what an uncertain measure would this be!
One Chancellor has & long Foot, another a
short Foot, & third an indifferent Foot ; 'tis the
same thing in the Chancellor’s Conscience.”

8o defective, however, was the Common
Law, that it is impossible to doubt that the
interference of the Chancellors has, on the
whole, been salutary ; and the authority of
Chancery precedents having long been fully
established, the uncertainty of which Selden
complained has ceased to exist. The Courts
of Common Law did not adopt the Chan-
cery doctrines, and the only mode the Chan-
cellor possessed of enforcing his decrees was
to imprison those who refused to submit to
them. Thus arose the remarkable anomaly
of two legal systems in many respects anta-
gonistic, existing side by side in the same
country, To this day a man may win his
cause at Westminster and lose it at Lincoln’s
Inn, To this day a person with an unques-
tionable right may have no means of asgert-
ing it except by asking the Court of Chan-
cery to prevent another from disputing it.
Truly a singular spectacle in this 19th cen-
tury, a Lord Chancellor restraining a sub-
Ject, under pain of imprisonment, from ap-
pealing to the ordinary Courts of Justice |

To complete the picturs of our legal sys-
tem, we have the Statute Law or Parlia-
mentary legislation commencing with the
20th Henry IIL, and contained in some
forty-five thick quarto volumes. “The sta-
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tutes are printed without the least regard
to order ; there is no system or arrangement.
They are printed just as they have been
passed, chronologically, There is of course
a great variety of subjects, and enactments
on the same subjects are dispersed and scat-
tered over an immense extent of ground.”
P 22. Many of the Statutes were tempora-
ry in their nature, or have been wholly or
partially repealed, some by express enact-
ment, others only inferentially, so that it is
often a work of difficulty to discover what
provisions are in force on a particular sub-
Jject. When the provisions still in operation
have been ascertained, there remains the
task of interpretation, which requires for its
performance a competent knowledge of the
Common and Chancery Law, and also of the
particular judicial decisions on the construc-
tion of the clauses under consideration.
Every decision on the construction of
a Statute is virtually incorporated with the
Statute to which it refers, and in this way
many Statutes have become so loaded with
commentary that their original features can
with difficulty be recognized.

Such then is England’s code. We have the
lex seripta, or Statute Law, and we have the
lex non scripta, consisting of a body of rules
nowhere stated in express terms, but to be
inferred from the many thousand decisions
contained in the reports. There can be no
doubt wherein lies the most palpable defect
in our legal system. It is that our laws are
accessible with diffictfity even to the train-
ed lawyer, while to the public they are
almost a sealed book. When a case is laid
before a lawyer for his advice he has no
authoritative text to which he can refer for
the principle which is to guide him. Be-
yond the maxims with which, through long
experience, his mind has become impreg-
nated, he can rely on nothing but such light
as the decided cases may afford. Frequent-
ly he will have to wade through the tedious
(iatails of twer.ty or thirty cases in search of
a single rule—cases, be it remembered, not
manufactured for the purpose of illustratin
legal principles, not redueed to their sim-
plest possible forms, but presented with all
the complexities with which matters of
actual experience are commonly surrounded,
Not unfrequently, in order that the precise
grounds of a single decision may be under-
stood, it is necessary to peruse also the
cases cited in the judgment or referred to
in the argument. Not, until the lawyer hag
gone through the laborious process of com-
paring case with case, eliminating and re-
Jjecting what is immaterial from each, can
he arrive at a satisfactory conclusion. But
his labour is not confined to the mere ex-

amination of specified cases, He has, as a
necessary preliminary, to find out what
cases are worthy of being consulted with
reference to the subject in hand, and must
satisfy himself that every case of importance
has been included in his examination. This
part of the task alone would be well nigh
impossible but for the assistance he derives
from treatises—that is, from the labours of
unauthorized codifiers. And valuable though
the help obtained from these sources is, yet
no treatise can relieve the lawyer from the
necessity of consulting the original records.
The dictum of a text-writer has no author-
ity binding on a judge; it can only be re-
garded as the opinion of the author—an
opinion, in many instances, entitled to high
respect, but still an opinion only. Even the
propositions laid down by writers account-
ed of almost judicial authority require to be
explained and limited by reference to the
cases from which they have been extracted
before they can be acted on with confi-
dence. A text-book is, therefore, little
more than an elaborate index to the cases,
accompanied by suggestions, often of the
greatest value, as to the rules’ and princi-
ples which the cases may be made to yield
up.

The difficulty of discovering the law
which is felt by the experienced lawyer,
nay, even by the judge on the bench, weighs
with tenfold force upon the student. To
him the area of thelaw isindeed a “tangled
thicket,” requiring the application of un-
ceasing energy and untiring industry before
it can become in any sense a “ district set out
in order.” After he has mastered a few
elementary treatises, sufficient to put him
in possession of the technical terms, and of
a certain number of rules of every-day ap-
plication, he can do little beyond watching
the course of business in the chambers of a
practitioner, and reading the fresh decisions
as they make their appearance. These he
has to arrange and classify for himself as
best he can, trusting to time and experience
to weld together into a harmonious whole
the accumulated fragments. Can it be
wondered that with these drawbacks many
should abandon in despair the attempt to
grasp the law as a science, and should con-
tent themselves with committing to me-
mory isolated precepts, and With master-
ing the petty details of every-day prac-
tice ¢ -

In short, the process of discovering and
acquiring the law is oné which involves a
wasteful expenditure of time and labour—
wasteful because admitting of enormous re-
duction. That which should be settled and
proclaimed by authority once for all, has to
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be worked out by hundreds of individuals,
each for himself.” Did we possess a system-
atized body of law, we should have more
earnest students, more _skilful lawyers, and
better and cheaper justice. That the acqui-
sition of the law can ever be an eas task,
or its administration otherwise than burden-
some, it were folly to €xpect ; but there can
be no reason why an effort should not be
made to aid the practitioner and to ease the
suitor. The two results go hang in hand;
whatever tends to simpli%y the, law and to
d

render it cognoscible' an,

plained of,

[The Reviewer, after commenting upon
the conﬂlctmg systems of Common Law and
Chancery Law, and the ‘cumbrous laws re-
gulating transfers ang mortgages in Eng-
land, proceeds —] S -

We have given evidence, we trust of a
sufficiently cogent character, in support of
the view that inaccessibility is the master-
vice of our legal system, It remains to be
added that the mischief is multiplying at
an alarming rate, and bids fair at no distant
date to expand into truly formidable dimen-
sions. The Case Law is stated by the Lord
Chancellor already to occupy ‘between 1100
and 1200 volumes, and is growing with con-
stantly increasing rapidity.

* At this time there aro at least forty or fifty
distinct sets of reports pouring their streams
into the immense reservoir of law, and Creating
what can hardly be described, but may be
denominated a great chaos of judicial legisla-
tion.”"~—P. §, ~. s : ’

8ir J. P. Wilde also bears testimony to
the vast increase of reported casesin modern
times;— o RO EEEE

““1 do not stop to inquire into causes, but
the fact is that the Present century has added
more decided cases to the Iaw than are to be
found in the' records of the five preceding cen-
turies put together. This vast agglomeration
breeds not only confusign in those who are
bound by the law, but inconsistency in those
who administer it. No-power of assimilation
can keep pace with such produetion, and the
tribunals, occupied to the full with the bysiness
before them, have little time to master the re-
sults of contemporary decisions." v

A second defect in the law ag it is, though
in our view one of which the extent i Bomes
what OvVerrated, is want of certainty, The
system of precedent, which on the whole
tends to fix the law even down to minute
details, works in some instances in the con-
trary direction, and instead of removin
doubt, introducesit, "The result is brought
about through the agency of vicious pre-

cedents, Judges are not infallible, and
though actuated by the [purest intentions,
they sometimes decide wro: ly. .Such
decisions are nevertheless available for cita-
tion, like all other precedents, Now, when
an erroneous decision in the past comes to
be pressed upon a judge in the present, one
of two things must happen—either the pre-
cedent must be followed, or it must be dis-
regarded. The traditions of the Pprofession
P‘i:t in one direction, while the instinct of
Justice exercises its influence in the opposite,
The result is oftentimes a compromise. The
decision is in effect disregarded, but its
authority is saved by recourse being had to
some shadowy and fictitious distinction.
This practice was recently satirized by a
living judge, who, on a case which we will
call “ Brown 9. Robinson ” bej cited in
argument, informed the bar that he should
not feel himself bound by that case unless a
suit were before him in which the facts
were precisely similar; « indeed,” added
his lordship, * unless the plaintiff’s name
were Brown, and the defendant’s Robinson.”

In this way an erroneous Jjudgment,though
outwardly treated with respect, may get
undermined with distinctions which render
it practically inoperative, and at this crisis
it ‘commonly happens that some Judge,
bolder thari the rest, deals a death-blow to
the tottering structure by declaring that
‘“ that case has long since been overruled,”
A striking instance of an important modifica.
tion of the law by a single decision occurred
quite recently. Five years ago it was univer-
sally believed among lawyers that, if A lent
B 2 sum of money to be employed by him in
business, A’s remuneration for the loan be-
ing a'certain share of the profits, that agree-
ment rendered A liable to the creditors of
the business to the last farthing of his pro-
perty; in other words, that in favour of

creditors, participation in profits- was a
criterion” of partnership. Such was the

distinct tenor of a long series of cases, “ be-
cause,” as it was sagely said, “ the profits
are the source to which the creditors look
for payment; and therefore, he who shares
the. profits must also share the losses.”
However, the House of Lords, by a recent
judgment, has gome far towards demolish-
ing the old doctrine and substituting the
reagonable principle that Ppartnership or no
partnership is simply a matter of ement:
between the parties, that creditors have no

.oncern with the question except s0 far as
they have been induced to ch' ‘

.partnership really subsisted, and that parti-
g | cipation in the profits is only to be regard-

ieve that a

ed 88 primd facie evidence of a contract of
Partnership, Here we have an example of
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a sudden and unexpected change of the
law. More commonly, however, the eliming-
tion of a well-rooted but vicious precedent
is effected by slow degrees, and while the
process is going on the point of law under
treatment is necessarily to some extent in a
state of uncertainty,

It is, then, impossible to deny that.on
many points there is a conflict of authority,
and also that there is danger in trusting too
implicitly to decisions of which the pro-
priety may appear doubtful. 8till, on the
whole, it cannot be said that the uncer-
tainty due to these causes is practically felt
to any great extent. The able and ex-
perienced lawyer who is willing to devote
the necessary time and labour to the con-
sideration. of the points submitted to him,
can,. generally speaking, arrive at a trust-
worthy conclusion. The cases are com-

aratively rare in which he will find it

ifficult or impossible to decide with con-
fidence on the relative values of competing
authorities,

How, then, it may be asked, is it that the
“ glorious uncertainty of the law ” has
Passed into a proverb? The answer is not
difficult. In one-half of the cases in which
the phrase is used the meening ‘is simply
the glorious difficulty of proving a disputed
fact, and in the other half the impression as
often as not has reference to the large dis-
cretien which is necessarily entrusted to
juries. How, for instance, would it be
possible to lay down a body of rules which
should be applicable without fail to the
measure of damage in any instance? Mani-
festly a discretion must be reposed in the
jury, and their -verdict must often be &
matber of uncertainty. Nor should it be
forgotten that points of real doubt and
difficulty must frequently present them-
selves, and that such cases are Precisely the
ones which are litigated.. It would there.
fore be unfair to judge the law, asis often
done, solely by the litigated cases, without
taking into account the overwhelming ma-
Jority of cases in which its work is done
effectually, though in silence and secrecy,
Much, then, of the uncertainty of the law is
in the nature of things inevitable. It is
found under every legal system, and will
remain even though our code were as per-
fect as human ingenuity could mske it. On
the other hand, there can be no reason why
such of the uncertainty asis due to the con.

ict of authority should be permitted to re-
main, The suppression of erroneous pre-
cedents is plainly a desideratum, and can
be attained only by means of such a survey
of the entire field as, for other and more
important ends, we desire to see undertaken,

‘We have endeavored to depict the princi-
pal inconveniences to which our legal sys-
tem gives rise; it remains to copsider
whether a remedy can be found. . Isit pos-
sible to recast the existing law in & more
intelligible, more certain, and more access-
ible form, without sacrificing anything that
is valuable in the present system ? We do
not hesitate to answer this question in the
affirmative, The rules of law exist, though,
they are only to be discovered by a process
of comparison and inference. It mustthere-
fore be possible to extract them from the
mass in which they lie imbedded, and to
arrange them systematically, In the words
gf Mr, Austin, “ Jurisprudence,” vol. ii. p.

—

“Rules of judiciary law are not decided
cages, but the generJ grounds or principles
Sor the rationes decidendi) whereon the cases are

ecided. Now, by the practical admission of
those who sgg)ly these grounds or principles,
they may codified or turned into statate
laws. For what is that process of induction b
which the principle is gathered before it is
applied, but this very process of codifying
such princisles, performed on & particular
occasion, and performed on & small scale ? If
it be possible to extract from a case or from a
few cases the ratio decidendi, or general princi-
gle of decision, it is possible to extract from all

ecided cases their respective grounds of deci-
sion, and to turn them into g body of law
abstract in its form and therefore compact and
accessible. Assuming that- judiciar,v law is
really law, it clearly may be codified.’”

* Not s0,” reply the opponents of codifi-
cation ; “it is imposgible to frame rules
which shall with certainty catch Jjust
all the cases which the legislature intends
to include and no more, Language is not
sufficiently definite for the purpose, and
rules which seem perfectly plain and satis-
factory to the draughtsman (who, of course,
knows his own meaning), will be found
open to numerous doubts and susceptible of
a variety of interpretations when they come
to be tested before the Jjudges.” Now we
are perfectly willing to admit that, so long
as 8 code consists only of general rules,
formidable difficulties of interpretation will
agsuredly present themselves, but we con-
tend that this objection may be effectually
surmounted by the simple expedient of ap-
pending to the rules a sufficient sample of
the special instances which suggest them,
Rules so illustrated carry their own inter-
pretation ; the illustrative cases are, in fact,
precedents, and the rules 1o more than g
statement of that which the cases inyolve,
No greater difficulty could therefore be felt
in applying the rules than in applying the
precedents, as at present, apart from the
rules, Indeed, we have positive proof of
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the ease with which illustl.'ated rules are
app]ied‘ For what are the dicta of eminent
judges and text-writers but illustrated
rules 2 - Many of these dicta have the
authority of settled law, and no scrious
difficulties are found to arise in the process
of interpreting them. Why? Simply be-
cause such dicta are always viewed with
reference to the cases which give birth to
them. Manifestly the same result would
follow if the rules were laid down by an
ruthority higher than either judge or text-
writer—provided, that is, the rules were
still united to the illustrative cases, and
interpreted by reference to them. But, it
is argued, granted that by means of the free
use of illustration the legislator can include
all the cases he has in his mind, how is he
to frame his rules so that they may be ap-
plicable to unforeseen combinations of facts ?
So loxgg a8 a rule of law exists only by im-
plication in a series of decided cases, it pos-
sesses more or less of an undefined or elastic
character, and in applying such a rule to
new cases & judge has present in his mind
the principle of expediency by which the
rule is justified, and thus a safeguard is pro-
vided against a too rigid adherence to the
rule in cases which might fall within it if it
were reduced into set terms. However
carefully the codifier may frame his abstract
propositions, there is perpetual danger that
his” words, legitimately interpreted, will
extend to cases which, if they had originally
fallen within his contemplation, he would
certainly have excluded. In the words of
an able writer, (“The Jurist,” New Series,
vol. IX, part ii, P. 341)—

‘'We defy the ablest extractor of principles
to codify any single branch or subject of judi-
ciary law in such a manner as to snticipate
and provide for future cases with a tithe of the
completeness and certainty with which they
are anticipated and provided for by the unco-
dified precedents ; and this for the reasons
already given-—that the precedents are mnot
bound in the fetters of set terms, and that their
full import and application are inexhaustible
and unknown even to those who make them,
and can only be brought out step by step as
new cases arise.” &Ibid, Page 340.)
*The history of every head of judiciary law
is, that first 8 case arises in which a general
principle is 'established and applied ; then
cages arise which determine the limitations and
exceptions. A principle caught by a codifier
in the first stage of its development would be
enacted in all the generality of a neat rule,
without qualification or exception, and capable
of I;gn? save by very rough nursing in the
courts.”’

This argument is certainly plausible, and
ha.s appeared tq many conclusive. 'We con-
ceive the answer to be that no code should

attempt to provide for unforeseen cases
by means of detailed rules. Tt is per-
fectly obvious thatany such attempt must
be unsuccessful. It would, no doubt, be
practicable to include all possible cases in
a set of highly general principles or maxims,
but such maxims would be valueless from
their vagueness. In order that the rules of
law may be useful, they must enter into
considerable minuteness of detail ; and, as a
necessary result, much must be left unpro-
vided for, because unforeseen. But, it will
be asked, if the code does not provide rules
which will take in unforeseen cases, how are
such cases to be decided? Wereply, in the
same way as they are now decided, namely,
by an appeal to considerations of equity
and expediency. At present every judge
holds himself justified in resorting to these
fundamental principles so long as his deci-
sions are not inconsistent with the general
spirit or the details of the settled law, and
we are unable to see that this liberty would
be in any degree interfered with by a new
arrangement of the settled law on a differ-
ent plan. So long as the spirit of the law
as shown by the illustrative cases is taken
as the guide to interpretation, there can be
no danger that a code will giverise to narrow
and hurtful decisions, It may be urged that
in addition to the.mere decisions our books
contain the reasonings of the judges, and
that the study of these is of material assist-
ance towards grasping the true spirit of the
law. To this we fully assent, and we would
therefore add to the code wherever needful
and practicable, the reasons by which the
rules are justified. We cannot but think
that this element would be found of great
value, both as affording an indication of the
limits of the various rules, and as guiding
to the decision of unforeseen questions.
The maxim, cessante ratione legis cessat ipsa
lex, would be applicable then as now, and
the judges would still retain the liberty they
now enjoy of resorting to first principles
when occasion required.

‘We think, then, it is clear that the sacri-
fice of the power of development—so far,
that is, as development consists in the
application of old principles to new in-
stances—is not a necessary consequence of
a re-arrangement of the law in the form of
a code. Weare aware that there is another
kind of so-called development—namely,
that which consists in the actual alteration
of established rules, To this species of
development a code would, no doubt, prove
a gerious obstacle. This we are far from re-
garding as a mischief. On the contrary, we
count it not one of the least advantages of
& code that it proclaims the law ag it is, be



July, 18645.]

LAW JOURNAL,

23

it good or be it bad, throwing the responsi-
bility, where it ought to fall, on the Legis-
lature. Among less advanced communities
Fiction and Equity may be the appropriate
modes of counteracting hurtful laws. In
this country their day is well nigh over,
and for the future direct legislation may
be looked to as the only source of improve-
ment.

To recapitulate: a good code should, in
our view, comprise three elements—rules,
illustrative cases, and comments or reasons ;
the rules serving to formulate the law and
to give it expression in concise terms; the
cases and comments serving to explain the
rules and to secure to. the law the attribute
of elasticity. 'We would incorporate into
our code such of the reported cases as ap-
pearcd to be of value as precedents—not,
indeed, in their present shape, but stripped
of all unnecessary complexities and trimmed
into manageable dimensions. We would
add such further cases as might suggest
themselves and as were calculated to throw
light on the text. We would exhibit the
reasons of the various rules, their origin and
inter-dependence, wherever such a course
seemed necessary for enabling their meaning
and spirit to be fully grasped ; and for this
purpose we would avail ourselves of the la-
‘bours of our judges and of our text-writers,
In short, our code should be modelled after
the fashion of the best treatises, equalling
them in point of clearness and logical ar-
rangement, and far surpassing them in
authority and in completeness. The plan
of codification here suggested coincides
substantially with that proposed by Sir J.
P. Wilde, as we understand him. He is in
favour of an authorized text, illustrated by
the whole of the cases, arguments, and judg-
ments in our books, except such as may be
authoritatively condemned. Now, while
thoroughly agreeing with this scheme in its
essential features, we cannot but think that
far better, and far more concise illustrations
could be given than those contained in the
reports. As a general rule, the pith of a
reported casc—all that is really valuable in
point of illustration of legal principles—can
be set down in one-tenth part of the space
that the report occupies. To retain, then,
the main bulk of our cases would be, a8 we
conceive, to maintain one of the most pro-
minent and rapidly growing evils of the
present system.

The idea of an illustrated text is not a
new onec. It was first brought prominently
forward by the framers of the Indian Penal
Code. ... Thereis one argument against im-
mediate codification which we have not yet
mentioned, but which calls for notice as it

has apparently received the sanction of no
less an authority than the Lord Chancellor.
It is this: that codification cannot be suc-
cessful until the body of the law has been
purged of the grave inconsistencies by which
it is now disfigured. On this ground Lord
Westbury advocates for the present no
more than the weeding of the statutes and
cases, and the re-arrangement of the purified
material, without alteration in point of ex-
pression, according to the subjects—that is,
the formation of a digest. .... We do not
dispute the utility of Lord Westbury’s
plan, but we are unwilling that the work of
codification should be postponed, as it ap-
pears to us, unnecessarily. We consider
that a preliminary digest would be & good
thing, but a preliminary code a better, and
for this reason, that a code tells us what the
law is, and in the shortest form compatibie
with clearness, while a digest still leaves the
law to be inferred, and still leaves the mass
of material bulky, complex, and, save to the
initiated, incomprehensible. The example
of text-writers proves conclusively that a
digest is not essential as an intermediate
step, since all the best text-writers attempt,
and many of them with marked success, to
discover and arrange the rules and princi-
ples which are involved in the decided
cases,

That which has been done successfully by
text-writers, we desire with 8ir J, P. Wilde
to see attempted on a large scale and by
authority, and we concur with him in
thinking that the work may be accomplish-
ed piecemeal. It would be necessary to
repeal nothing expressly, though of course
gome existing greceden‘ts would be rendered
nugatory by the adoption of others incon-
gistent with them. On the completion of
any section it would be sufficient to enact
that its provisions should be conclusive as
to all matters falling within their scope,
leaving all matters not falling within the
provisions of the completed sections to be
decided in the same way as they are decided
at present. Btep by step every branch of
the law could be added, except such—
constitutional law, for example—as it might
be considered incxpedient to meddle with,
‘When all the sections were completed, we
should have an authority sufficient for all
ordinary purposes, The first question for
the lawyer would be, Can the point under
consideration be solved by an appeal to the
code? If, as would occasionally happen,
the provisions of the code proved insuffi-
cient, then, and then only, should recourse
be allowed to other authority. In this way
the law would be rendered easy of access,
while an efficient safeguard would be pro-
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vided against the consequences of unavoid-
able imperfection or intentional omission,

1t forms no part of our present purpose to
enter into a minute discussion of the precise
machinery by which the work of codification
may be carried on. It is sufficient to state
that it would certainly be necessary to
secure the exclusive services of six or eight
highly skilled, and of course highly-paid,
men to prepaTe the necessary measures for
Parliament. To such a body might fitly be
assigned the permanent duty of a general
superintendence of the form of our legisla-
tion, and of a periodical revision of the
fresh cases, 80 as to keep the code on alevel
with the later developments,

LAW REPORTING IN ENGLAND.
(From Fraser’s Magazine.)

At the numerous and influential mecting
of the bar, convened by the Attorney-Gen-
eral on the 2nd December, 1864, a large
majority affirmed Mr. Daniel's resolution—
‘That the present system of preparing, edit-
ing, and publishing the reports of judicial
decisions in this country requires amend-
ment ;’ and a committee of gentlemen,
fairly representing the different grades and
interests of the profession, was appointed to
consider and report to a future meeting the
best means of improving the system,

Pending the labours of that committee, it
may not be out of place to lay before our
readers some observations upon the subject
of the present system of law reporting,” and
the objections which are urged against it—
a subject which does not concern the bar
alone, but is one in which the community
at large have, though they may not take, a
deep interest; is also one on which those
who are not lawyers by profession are, in
many instances, without very definite ideas
or very accurate information, In the first
place let us explain what Law Reports are.
Law Reports are a collection of permanent
records of the material facts, procecedings,

ents of counsel, and judicial decisions
of Courts of justice, In cases brought before
those Courts for decision, purporting to be
made by persons present at the argument
and determination of the cases. (The ne-
cessarily ephemeral and incomplete ac-
counts of the proceedings of the Courts
which appear in the daily newspapers do
not deserve the name of reports, and, as
a rule, cannot be referred to as such by
counsel. Thus, for instance, in the Alez-
andra case, counsel were not permitted by
the Court of Exchequer to read from a re-
port of a case in the Times.) The judicial

decisions thus recorded are applications, by
the Courts, of the law to the facts of the
cases reported. In theory, though not al-
ways, it is to be feared, in practice, they
are enunciations by the judges of the law
which already exists, not of a law then first
promulgated ; the judges being bound jus
dicere not jus dare.  The Reports, then, are
chronicles of determinations of points of
law, not of points of fact. It may be added
that a great majority of the law reports are
records of the decisions of full Courts, not
of individual judges of the Courts, .... The
reporters in the different Courts below
generally follow cases appealed into the
Courts of appeal, and include the decisions
of those Courts upon them in their reports ;
some reporters thus following a case no fur-
ther than into the first Court of Appeal;
others tracing it to its ultimate fate before
the House of Lords, if thither it goes. Re-
ports of the decisions of the House of Lords
in appeal cases are also published in a series
by themselves, as are those of decisions of
the Judicial -Committee of the Privy Coun-
gil, in cases in which an appeal lies to that
ody.

Thus far, then, we have seen that Law
Reports are embodiments in a permanent
form of the material facts, proceedings,
arguments of counsel, and judicial opinions
of our Courts upon the law applicable to
the facts, in cases heard and determined in
the Courts of original and appellate juris-
diction in this country. When we have
said that the decisions of the superior
Courts, and Courts of m}h Jjurisdiction only
are in practice reported—that no one, for
instance, now puts into print the decrees
of a County Court judge—we have said
enough to indicate the extreme importance
of the subject matter with which the Re-
ports are concerned. In them will be
found the muniments of the rights and the
measure of the obligations of all classes of
the community.

(After describing the process of reporting
the writer proceeds to remark :—)

Thus, then, are the Law Reports prepared
and edited by private individuals, wholly
independent of State or judicial control.
And as they are prepared and edited, so are
they also published by private enterprise.
The irregular reports are regular in their
irregularity, some of them appearing in
weekly, others in monthly parts; the re-
gular rcports are so far irregular in their
regularity, that they appear in parts at fitful
and uncertain intervals, as it suits the con-
venience of their authors to issue them,

There are many who deprecate & system of
Jurisprudence in which ¢case-law’ finds a re-
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cognized place. They sigh for a code, to
whose procrustean sections they may refer
every complicated knot in human affairs for
solution. lgailing this, they would disentangle
every such knot by an appeal to ﬁrsp pringi-
ples only, not also by researches into the
manner in which deft fingers have before un-
twisted similar strands. We shrewdly suspect
the majority of such objectors are not gifted
with that faculty so useful to the working
lawyer, a memory for cases, and that their
want of this faculty has much to do with the
vehemence with which they disparageit. Be
this as it may, itis certain that the law of
England is, and will long continue to be,
based on' a respect for precedent, that is, pre-
vious decisions. For instance, the works of
eminent writers on the law are often referred
to in ment, as throwing light upon the
subject before the Court; but the opinion of
any such writer is »ns dust in the balance
against the weight which the Court will attri-
bute to the decigion of a Court of co-ordinate
trisdiction provided it is unreversed and can

appealed from. In the lan of Chief
Baron Pollock, ¢The ruleis this: that where-
ever there is a decision of a Court of concur-
rent jurisdiction, the other Courts will adopt
that as the basis of their decigion, provided it
can be appealed from. If it cannot be ap-

aled from, then they will exercise their own
Judgment.’

Such being the respect paid by our law to
authority, one of the chief matters into which
our Courts inquire, in all questions of law
which come befors them, is whether or not
the point at issue has been before decided in
a manner which is binding upon the Court
where it is now mooted. If it has, the point
is eaid to be concluded by authority, and the
Court gives judgment accordingly.

The labours, then, of the law reporter not
only furnish the chief staple of forensic argu-
ment, but upon them mainly hinges all judi-
cial determination. Whence it isobvious that
it is of the highest importance to the com-
munity at large that the law reports should
be accurate and authentic; also, that the
should be published with all possible expedi-
tion. The present system of reporting is
charged with a failure to secure these desirable
results. Accuracy and authenticity, it is
eaid, are rendereg impossible both by the
number of reports of the same cases and the
method by which they are produced. Judges
are enabf;d to disclaim having used the ex-
pressions attributed to them, and no one can
predicate whether they will follow this, that,
OTF any version. '

Those who thus condemn the present system
have a panacea to suggest for all its alleged
mischiefs. The State, say they, is bound to
take the duty of law-reporting upon herself.

own judges in India.

Let, therefore, a staff of barristers be appoint-
ed for each Court, as its official reporters,
with fixed salaries, paid by the country; and
let them give up private practice at the bar,
devoting themselves entirely to their official
duties. Let there be some revision of the re-
ports which they draw up, before publication,
whether by the judges of the Court, or by a
permanent board, to be appointed as editors.
Let the judges revise all jutrgoments which are
to go forth under the sanction of their names;
and let them deliver none but written judg-
ments in all cases, as is now the practice of
the judges of the Roman rota, and of our
Let the Courts allow
only the official reports to be cited as authori-
tative and authentic. Let a complete report
of each decision be published, written, at
mosty three months after the Court pronounces
it, and a short abstract of it be issued by the
reporters at an even earlier period. Let,
lastly, the price of the Reports be such as to
bring them within the reach of the most
moderate means.

Many, on the other hand, take exception to

these proposals. In their opinion, the system

now_prevailing best ‘secures faithful and im-
partial reports. Nescit vox missa reverti, as
now uttered by the judges in the ears of in-
dependent chroniclers: if revocable after utter-
ance, would it not cultivate an animus rever-
tendi? Again some, at all events, of a
multitude of independent chroniclers must
chronicle aright ; all of a paucity of official
chroniclers may often chronicle wrongly. In.
dolence, distaste, and carelessness are ever
plants of rapid growth in an official bosom ;
and can such plants put forth healthful printed
leaves ?

For our own part, we doubt whether the
discrepancy of the reports, as at present com-
piled, inter s¢, i8 not much exaggerated. That
they necessarily vary greatly in precision and
completeness must be admitted. The ad-
vantages of a single authentic version, pre-
pared by gentlemen in whom the profession—
and therefore the public—could feel con-
fidence, would be undeniably great. We
doubt, however, whether reporters ought not
to remain, a8 at present, independent of the
control of judges; and we should assuredly
hesitate lon%before approving their conversion
into mere officials, debarred from that private

tice which is not only their best teacher,

ut their strong incentive to excellence. (Re-
porters have often been elevated to, and:
proved distinguished ornaments of the Bench.
We may instance the names of Jervis, Cress-
well, Alderson, amongst the past ; of Crompton
and Blackburn &mon%:.t present Judges. Also
Sir C. H. Scotland, Chief Justice of iiadms.)
Again, it appears to us that the business of the
Courts could scarcely be carried .on,. were-
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judges required to put their judgments into
writing in all cases; and that in very many
cases written judgments are not called for.

In conclusion, let us point out what appear
to us to be two great and crying evils in the
present system. The first and foremost is
the indiscriminate publication, now permitted,
of each and every case that is decided. The
other evil is the undue haste with which some,
and the undue delay with which others of the
Reports record the decisions of the Courts.

LAW JOURNAL REPORTS.
« COURT OF REVIEW—JUDGMENTS.

MONTREAL, May 31, 1865.

PRESENT : Badgley, Berthelot, and Monk, J.

CHAMPAGNE ys. LAVALLE, AND TRIGG, et
al, C()N’I‘ESTING.~—BADGLEY, J.—This was an
appeal from a judgment of the Superior Court
which maintained the o position of Trigg, a
h%g)othecary creditor. Tge real estate of plain-
tif’s husband being sold after a separation de
biens had been obtained by her, she was col-
located, for the amount established in her favour
in the report of the praticien, on the proceeds in
preference to Trigg, a hypothecary creditor,
who contested her claim. The contestation
was maintained by the Court. The Court of
Review were of opinion that this Jjudgment
must be confirmed, as there was nothing to en-
title the plaintiff’s claim to priority belgre that
of Trigg.

AMIOT et vir, vs. MARTINEAU.—BADGLEY,
J.—The plaintiffs in this case sued on a con
tract made at Vercheéres, the action being
bro_u ht to recover $112, the balance of moneys
which they had advanced to the defendant to
surqhase grain. The latter wished to fyle a

eclinatory exception, alleging that the sum-
mons was wrongly issued here, because the
contract was made in the district of Richelien.
But this exception, owing to irregularities, was
not in the record atall. This ground was also
irregularly taken in the plea to the merits, and
of course could not st&mf there ; but in fact the
objection could not hold, because the whole
cause of action was in this district, thé contract
was made at Verchdres, and the unem loyed
money sought to be recovered back was handed
to the defendant there by the plaintiff. There

was another objection, that the judgment was |

nuil because there were no ifs. But the
judgment was sufficiently motivé because it
adopted a full and circumstantial report of M.
Labadie, to whom the matters in contest be-
tween the parties and the establishment of the
! ce between them had been referred. The
Jjudgment must be confirmed.

ONK, J. gaid he had a good deal of diffi-

* Many of the reports inserted here are intended
rincipally for pregent perusal, and not for future re-
erence, being merely notes of the judgments taken

!th‘:'gﬂ g)‘n ::s;.d Lto the sma]l%st possiggﬁ épace-

y 5 81 ed 1

the Ju s!oroom{t?ggfh“em een °

-such thin,

 proceedings be
" did not feel disposed to disturb the judgment,
- though a careful anggsis of it would be curi-
‘oﬁ;t;l and might be edi

culty in concurring in the judgment. First, as
to the form, it was true that there was no
declinatory exception produced regularly, but
in the défense en droit, the issue was !clearly
raised—that the contract did not ariseé in the
district of Montreal, but in the district of
Richelien. The plaintiff instead of moving to
dismiss this plea as irregular, joined issue
and alleged that the contract did “arise in the
district of Montreal. When one party tendered.
an issue, and the other joined issue, it became
a question whether the Court would not re-
cognize it. Again, on looking into the evi-
dence, his honor found that the main portion of
the evidence turned upon that question—
whether the contract arose in the district of
Montreal or in the district of Richelieu. It was
after great hesitation that his honor felt justifi-
ed in saying that no declinatory exception had
been produced. It would be the duty of the
Court, if it found that the cause of action arose-
in the district of Richelieu, to say that it had
no jurisdiction. The Court was, therefore,
brought directly to the question of the contract.
His honor, after reviewing the details of the
contract, came to the conclusion that defendant
was rightly sued in this district.—Jadgment
confirmed.

Du@uAaY vs. SENECAL.—BADGLEY, J.-~The.
defendant, Senecal, made his promissory note
in favor of Jubert. The note was not paid at-
maturity, and Jubert did not protest it, but
some time after the note became due, he pur-
chased from Duguay, the plaintiff, certain
effects, and endorsed this overdue note to
plaintiff in part payment. The note not being
paid, the plaintiff sued the defendant (the
maker,) for the amount. The plea was,
freedom from liability owing to want of pro-
test. Now there was nothin'% to rrevent
the payee of a note from transferring it after
it became due. The only difference was that
the maker would have a right to plead against
the endorsee all the equities that might have
arisen in the meantime between himself and
and the payee. The judgment of the Court be-
low, which was in favour of plaintiff, must be
confirmed.

HALL vs. BRIGHAM.-BABGLEY, J. gaid the
record in this case had become considerably
complicated, but the Court was disposed to con-
firm the judgment as far as it went now. It
was merely for the purpose of enabling an ez
pertise to take place.

MoNK, J. said the objection to this judgment
was that in a case of ejectment there was no
a8 an expertise to determine the
rights of the parties. "This was laying down a

neral princ ;lble which was scarcely sound.

very rule of law had its exceptions, and the

- one above cited in no wise bound the Court. It

would manifest}y interfere sometimes - with
ore the Court. The Court

fying.--Judgment con-
ed. +

FLETCHER vs8. PERILLARD.-~BADGLEY, J.~—
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After the death of his first wife with whom
Bedard was commun en biens, he made a dona-
tion of & of the community, with oner-
ous conditions attached. It ::gpeared that
several children survived from the first mar-
riage, so that Bedard had only & right to half
the conquét. He gave it as having 8 right to the
whole. The donation was made in considera-
tion of the sum of 3,000 livres, and certain
alimentary charges to be paid during the life
of Bedard himself and of his second wife.
1,200 livres were paid at the time of the pass-
ing of the deed. Only 1800 remained to be
paid. The action was brought for the recovery
of the balance. The defendant pleaded that
the ]plaintiﬂ' was never the proprietor of the
whole lot, and that being entitled to only half,
he could be entitled to only half the considera-
tion money. This would be 1,500 livres, of
which 1205 were actually paid to him, as shewn
by the deed. The defendant, the donee, alleg-
% subsequent payment to the donor of other
livres, and, moreover, the want of pro-
perty in the donor except for half, pleaded that
of the other half, being the property of the
children, he had purchased out the rig{ts of all
except two of them. He contended, therefore,
giat the plaintif°s’ clajm should be reduced to
alf, nildp that he, the defendant, had already
paid more than the half. The Court thought
that the circumstances of the action were clearly
proved, and that Bedard had not only received
more than his share, but that he no right
to transfer any part of the 1500 livres considera-
tion money to the plaintiff. The judgment dis-
missing the action (at Vaudreuil) would there-
fore be confirmed.

CHARTRAND et al z3. JOLY, AND WHITLOCK,
T. 8., AND DESJARDINS e al., intervening.
BapaLey, J.—This contostation arose out of
the construction of a Church. The plaintiffs
by saisie-arrét altached a quantity of planks
and boards, &c., at the mills of -the tiers-saisi,
Whitlock. The defendant was the contractor
for the erection of the Church. The interven-
ing parties were his sureties for the construc-
tion of the building. The defendant was to
furnish all the materials, and the Syundic had
simply to pay the price as stipulated in the
contract. Bui the sureties stipulated that
the price to be paid by the S8yndic should
be paid to them, and that all the mater-
inls on the premises should be held for
them. Consequently they mnot only con-
trolled the price, but everything that was
put upon the premises. The defendant caused
part of the timber to be put on the premises,
and this was not in controversy at all. The
rest of the timber was taken to Whitlock’s
Sawmill, where it was laid down. It was cer-
tain that this timber was never upon the
ehurch premises, and never came into the
possession of the sureties at all. This timber
was geized. The question then was, bad the
sureties acquired this sawed timber, and was it
in their possession 7 I'he proot was clear that
the defendant purchased this timber [rom one
McCabe, and transterred it to Whitlock. More-
over that he was sued by Whittock himselt, and

"all the taxes to the Sccretary of t,

confessed judgment to Whitlock for the
amount den‘;m ed. Whilst this timber was in
Whitlock’s hands, the seizure was made. An
hour after, the defendant and one of the inter-
vening parties arrived for the ¥nrpose of secur-
ing the timber. Whitlock refused to give it
There was & form of delivery from defend-

up.
agt to the intervening party, but the wood re-
mained in the possession of Whitlock, the tiers-

saisi. The defendant and the intervening
party stood upon the top of a hill overlooking
the timber, and the former said to the latter,
Igive it to you. But this was no delivery nor
was the wood taken out of the hands of the
tiers-saisi. The judgment in consequence must
be confirmed.

MORKILL vs. HEATH.—BADGLEY, J.—This
was a petitory action. The defendant asked
for the revision of a judgment maintaining plain-
tiffs demurrer to the defendant’s plea, and
dismissing the plea with costs. The plaintiff
brought a petitory action to recover possession
of the North-East half of lot 27, in the fifth
range of the township of Stoke, founding his
action upon 8 deed from the Secretary-Treas-
urer of tl?: Municigal Council of the County of
Richmond, dated 17th September, 1861. 0
land in question, 100 acres, with some other lots,
equal to 300 acres in all, was sold for taxes on
the 6th February, 1860, and purchased by plain-
tiff for the small sum of $9.30. The defendant
pleaded that he had acquired the property from
the British American Land Company by loca.
tion ticket on the 10th of April, 1862, for $200,
of which $50 was paid cash. The British
American Land Company were then, and had
been for more than ten years, the proprietors in

ossession of the land, and the plaintiff never
ﬁad posession of it. That the sale of the land
for taxes in February, 1860,was illegal, ne taxes
having been due,the Land Compani\{h&ving paid
e Municipal

Council of Windsor and Stoke, and the proceed-
ings of sale to plaintiff were null. Further,
that the plaintifi’s decd was executed before
the time allowed by law, inasmuch as it was
granted before the expiration of two years from
tho date of sale for taxes, contrary to the pro-
visions of the Statute. To this plea the plaintiff
demurred on the following grounds :—First,
that the validity of the deed of the Secretary-
Treasurer, upon which the action was founded,
could not be legally tested in tho present suit
in which neither the Corporation of the County
of Richmond, nor of the Township of Windsor
and Stoke were parties. Second,that by the com-
mon and Statute law of the Province, the plain-
titt could not be dispossessed of the lot of land
in question, nor could his title thereto be
annulled, till after the judgment of a compe-
tent tribunal (pronounced #gainst the Munici-
pality, the Sccretary-Treasurer of which re-
ceived or was cntitled to the purchase money),
ordering such Municipslity to repay tho sum
cither with or without damages, or declaring the
salo null and void. Third, that no such action
was cver instituted, or was alleged to have heen

_instituted against the said Municipality., "T'his

demurrer was maintained in the Court bolow.
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The defendant contended that it was erroneous
on the following grounds :—First, because the
sub?ection of the statute :xted above had no
application to the present case. It gimp]
degned the mode of proceeding which wonldpbz
adopted by a person whose pruperty had been
illegally sold for taxes, where the purchaser
had got actual possession and the owner had
been digpog e choice of actions did
not rest with the defendant. He clearly had a
right to defend himself, to dispute the title of
the plaintiff, and to show, that he, defendant,
beld the land under a good title. Second, be-
cause on its face the plaintifs deed was null,
and the defendant had a right to plead such
nullity. Third, because the defendant’s plea
was & legal and valid defence to the plaintiffs
action, and defendant had a right to show that
the deed granted by the Secretary-Treasurer
was null. " His Honor thought the judgment
should be reversed. The Secretary-Jl‘rmnrer
bad a right to transfer only the expectancy of
the land after the two years had elapsed.
Consol. 8tat, 1,C., Chap. 24, Sec. 61, Subsec-
tion 6, enacted that the owner might redeem
within two years, on paying the price and 20
per cent more. Judgment reversed and proof
ordered. :

Moxk, J, said the demurrer was quite un-
tenable.  If the parties had gone to enquéte, and
the defendant proved his plea there would
be no difficulty as to the fate of the action. The
Court should have ordered proof.

MoLLEUR, fils vs. FAVREAU.—BapGLry, J,
~In this case, which was in ejectment upon
& verbal lease, the Court was of opinion that
the motif of the Jjudgment could not be sustained.
The motif was that the plaintiff had made no
legal proof of & mise en demeure. The question
Was as to occupation of a farm under s verbal
agreement, and whether at the expiration of the
year the defendant had sufficient notice to leave
and quit the property. The judgment was

. grounded upon the motif that there was nomise

¢

en demeure.  Now the Court of Review was
of opinion that the notice was sufficient. It
was proved that a verbal notice was given,
and that fact was admitted by the defendant.—
The judgment must be reversed

DuBorp dit LAFONTAINE vs. CouTv. —
BAvGLEY, J.—This was an action on a promis-
sory note by the Payee against the maker.
Defendant pleaded that the note was got from
him by surprise and fraud ; and he tried to throw
the liability on a brother-inlaw of the plaintiff.
It appeared manifest that plaintiff was too well
acquainted with his relative's credit to have
anything to do with him, and therefore he
Wwould only have to do with defendant.—The
Judgment ‘of the Court below must be con-
firmed with costs.

GIARD g3, GIARD.—BADGLEY, J.—The only
question in this cage was with reference to g
promissory note, and whether that was the same
a3 the note mentjoned in the proceedings, The

judgment of the Court below must e con-
tirmed.

CORDNER 9s. MITCHELL.—

Plaintiff lessed a house, with a clause mohlhiting
sub-letting without his express consent writing.
Held, that the verbal consent oflflslntiﬂ‘n agent to a
sub-lease, and the Plaintiff°s acquiescence in such sub-
lessei:urm its entire term, was equivalent to a con-
sent writing.

BADGLEY, J.—

This was an action to resiliate a lease for
three years from plaintiff to defendant. M.
Tuggey acted as agent for the leasing of plain-
tiﬁ’% house, and held a power of attorney to
transact all business with respect to the house.
Defendant leased the house under a notarial
lease which prohibited sub-letting unless with
the written consent of the proprietor. Defen-
dant on giving notice was to have the privihg:
of ke?ing the house for two years more.
the 3rd Feb., 1863, the defendant sub-let the
house to Dr. David, for the remaining term
of two years, taking security for the rent,
and paying Mr. Tuggey $10 as his com.
mission for obtaining a sub-tenant. The agree-
ment was between Mesars. Mitchell & David.
All that Mr. Tuggey had to do with it wag
putting an advertisement in the papers and re-
ceiving his $10. Dr. David entered into and
continued in possession for two years. In
February, 1865, the defendant gave plaintiff
notice of his intention to continue the lease for
two years more. This alarmed the plaintiff who
did not wish to allow a professional man to con-
tinue in the house, and the present Pproceedin,
were instituted to have tge lease resiliated.
During the two years that Dr. David remained
in the house lL Tuggey, as the plaintiff’s
agent, received the rent from him, the receipts
being worded, *on account of Mr. Mitchell.”
The plaintiff was aware of this fact, and certain
letters from him were produced in connection
with the fact. Being brought up as a witness,
he admitted that he was aware of the fact
that the house was occupied by Dr. David in
1863, and that he éxpressed neither approval
nor disap'groval, not wishing to cause any
trouble. "The Court below resiliated the lease
on the ground that there was no :‘fd“‘ evi-
dence that the plaintiff acquicsced either directly
or indirectly in the sublease. The majority of
the Court of Review were of opinion there was
acquiescence om the &rt of the plaintiff, hence
the judgment must be reversed.

ONK, J. had come to the conclusion that
the judgment should bereversed with very great
hesitation. Here was a gentleman who leased
a first class house, and took the precaution to
insert a clause (not necessarily connected with
the lease,) that the house should not be sublet
without his express consent in writing. It was
a principle of law that in cases of this descrip-
tion the lease must be adhered to. But plain-
tiff had an agent who transacted all his business.
This agent had a general authority, and al-
though it might be said that for the purpose of
granting a consent, there should be an express
authority to the agent, yet it was perfectly plain
that the plaintiff knew what was going on.
Instead ‘of giving & semi-acquiescence, he
should have told his agent at once, there is &
clause in the lease which forbids sub-letting
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without my express consent, and I will not
consent. He tfid not do this. Two years went
by, and on the 3rd February an action was
brought. Taking all the circumstances togeth-
or, the Court must consider them as equivalent
to an express consent, and that this express
consent was eg;ivalent to-one in writing.

Mr. Justice Berthelot, who rendered the judg-
ment in the Court below, dissented.—Judgment
reversed.

LANGELIER v3. MCCORKILL.—BADGLEY, J.
—This was an action for a part of the purchase
money of a piece of land. ’Fhe defendant plead-
ed that he was not liable. The judgment must
be revised by dismissing the action, recourse
reserved to plaintiff.

BEAUDET vs. MARTEL and ETHIER, inter
vening party.—
Held—When a demande in intervention has been
allowed by the Court, it must be served on the proper
ies and return made within three days, otherwise
t becomes null ipso facte. C. 8. L. C. cap, 88, sec. 71.
BADGLEY, J.—This was 4 proceeding
upon an intervention. No intervention was
fyled at the time the application was made. A
motion was made to enable Ethier to fyle an
intervention, The motion was received. Three
days exgired, and no return was fyled accord-
ing to the Statute. No notice was given to the
other parties, and, by law, the expiration of
the three days rendered the intervention ipso
Jactonull and void. The interveni:g party after
that made application to be allowed to fyle his
moyens of intervention. The judgment granted
farther delay, and it was upon the judgment
on this motion that the revision had’ been ap-
plied for. The Statute seemed to be clear
enough upon this point. The law eaid that a
demand in intervention being fyled, a party
may move for its allowance. After it has been
allowed by the Court on motion, if it is not
served on the Eroper parties and return’of ser-
Yice made within' three days, then the demand
in intervention becomes null ipso facto. This
objection was fatal; hence the Jjudgment must
be overruled.

SUPERIOR COURT.—JUDGMENTS.

MONTREAL, May 31, 1865.

BapGLEY, J.

LOCKHEAD vs. GRANT.—In this case a ro-
hearing had been ordered. Owing to some
misunderstanding a [iv]arently, & notice had been
fyled for revision of the judgment. Now there
was 1o judgment to revise, as it had not been
recorded, owing to an error on a point of fact.
The action was on a farm lease for six years,
with power to cancel it at any time after six
months’ notice, when the landiord was to take
at a valuation the drawn manure in excess of
usual quantity left by outgoing tenants. The
DNotico was given by the defendant, the land-
lord, and the plaintiff sued to recover the value
of the manure in excess. The Court now rend
ered judgment in plaintiffs favor for £78.

MILLER et al vs. DurTon, and DuTTON,
Petitioner.—The plaintiffs arrested the defend-

snt under a capias, on account of his intention
to leave the Province, and because he was said
to be disposing of and making away with his
effects. The petitioner denied the allegations
of the plaintiff, and came up in .thé usual way
with an application for quashing the writ.
Some testimony had been adduced 8s to his
intention to leave the Province and dispose of
his-effects. There were contradictions in this
testimony. One of the witnesses said she went
to defendant’s house, and there saw that his
carpets, furniture, &c., had been taken away.
The plaintiff wished to produce evidence in
rebuttal of this fact, but had been prevente.d.by
8 ruling at enguéte. The motion for revising
this decision must be granted, and the decis-
fon reversed, because the evidence in rebuttal
should have been allowed.

BERTHELOT, J.

IRELAND vs. MAUME and DUCHESNAY, Tiers
Saisi.—Judgment dismissing the contestation
of the declaration of the garnishee, with costs
against plaintiff, the contesting party.

TABB vs. LANCASHIRE FIRE AXD LiFE IN-
SURANCE Co.—Judgment entered up on de-
fendant’s motion, on the verdict of the Jury,
and action dismissed.

Ez parte PELTIER, for certiorari.—Writ al-
lowed.

Ez parte MORIN, for certiorari.-——~Writ allowed.
. GILLESPIE vs. SPRAGG.—A motion was made
in this case, that the contestation of the collo-
cation of Mr. Dorwin by Mr. Lavicount be
rejected from the record, the intervention fyled
by Mr. Lavicount having been previously
rejected. Motion granted and judgment of
distribution confirmed. :

Monk, J. )

QUIN 5. EDSON.—This was ah action for rent.
Thinking his rights jeopardized, the laintiff
took out a saisic-arrét, on the ground that the
plaintiff was secreting his estate, debts and
effects. The foundation for this belief was that
defendant had advertised his moveable proper-
t{ for eale, Defendant auswered, trae, but
that shows no fraud, He said that ho was
in community with the members of his
family, and an inventory was takem. It
was true that this inventory was taken at
rather & suspicious time, but the Court had
nothing to do with that. It might have suited
his convenience to take the inventory at that
time. It was also a little singular that the
defendant did not advertige the sale at Longue
Pointe, where the plaintiff, a creditor, was
supposed to have lived. But these two cir-
cumstances were not sufficient to justify the
Court in saying that anything had been proved
to sustain the plaintiﬂ"yn allegations, and the
saisie-arrét must be quashed, with costs,

WRAGG »s. Rrrcnie.—This was an action
for the recovery of rent. The defence wag that
the house had been leased by the defendant to
be used as a house of prostitution ; that plain-
tiff was aware of this; and therefore he conld
not in law recover. The defence endeavored

to_prove plaintiff's knowledge by establishing
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that he had visited the premises ; that the de-
fendant’s wife told him it Was necessary to have
twelve bedrpoms, and that this must have
made plaintiff aware of the real state of the
ease. But ho replied that he supgosed the
house was to be used as & hotel. There was
nothing to shew positively that plaintiff was
aware of the use to which the premises were
to be spplied, and whatever surmises might
exist, thgy could not be entertained by the
Court. Judgment would go for $390, nine
months’ rent.

CROWLEY 23, DICKINSON.—This was an ac-
tion brought by the plaintitf, Crowley, against
the defendant, a forwarder, to recover the sum
of $2,200, for the use of certain barges, and
also for dt_xmp 8 to the same. The statement
of the plaintiff included & number of allegations
respecting the barges and the various accidents
which befel them.  On the 18th of June, 1863,
the defendant aeting by Ross, his agent, leased
from the plaintiff a barge lying in the canal
basin, at the rate of $3 per day. The plaintiff
said that subsequently the barge was run upon
the rocks at the Chute near Chatham, on the
Ottawa River. The barge, which at the time
was loaded with wood, was much injured, and
the defendant sent her to Lachine, where she
was abandoned. In the Spring she was un-
loaded, and abandoned again. On the 15th of
August, 1863, the defendant hired another
barge, the Hope, at $6 per day. 8he also met
with an accident while running the rapids, and
sank. It was contended on the part of the de-
fendant that there was no want of care; that
the barges were old and unfit for the service.
The evidence was.conflicting to a degree rarely
?arallelled, and the Court found great difficulty
n coming to a decision. Taking all the eir-
cnmstances into consideration it would award
£50 to plaintiff,

WENHAM vs. THE BANQUE DU PEUPLE—
His Honor was about to give judgment in the
above casq when Hon llgl Dorion, of counsel
for the defendants, rose and said that they had
come upon the traces of the man who presented
the cheque. The defendants had been informed
the previous day that he had been seen in town,
He therefore suggested that the judgment
should be postp in the expectation of pro-
curing farther evidence.

Mr. A. Robertson, on behalf of the plaintiff,
opposed the granting of any delay.

is Honor said that the application being
op osed,‘ the Court must proceed to render
judgment.

The action was brought to recover about
$1,500, the amonnt of a cheque which the
plaintiff had drawn upon the Peog}e’s Bank,
and which that Institution had refused to pay
on the ground that there were no funds to meet
the same. The case was & very singular one.
In November last, the plaintiff had a deposit at
the Bank of over $1,500. Nearly the whole of
the smount was drawn out on a eheque purport-
ing to be signed by the plaintiff and endorsed
by Mr. Bim (his associate.) At this time,
the pleintiff had deposits with four different

Banks, and on the same day all these deposits,
within & smsll_ fraction of their resciwﬁve
amounts, were drawn out by similar cheques

urporting to be signed by the plaintiff and Mr.

impson. 'The plaintiff denied that the signa
ture was genuine, and the present action was
brought to test the matter. "The singularity of
the case was that it was almost impossible for
any man to say that the signatures were not
genuine. The imitation was so perfect with
respect to Mr. Wenham'’s, that his Honor could
not see any difference at all' except that the
writing of the forged one was a little stronger.
Mr. Wenhant and Mr. Simpson had been exam-
ined, and they both swore lpositively that they
never signed the cheque. ItAvas a very singu-
lar circumstance that the man who drew the
four cheques must have had a very intimate
knowledge of the state of Mr.Wenham’s account
with four different banks, because he drew
within a trifle of the amount at each bank. It
could not have been done by a person in the
employ of any one of the banks, for he could
not have ascertained the state of the plaintiff’s
account with the other three. The Court had
to fall back upon the supposition’that it mast
have been done by some one who had access to
Mr. Wenham’s bank books. The case alto-
gether was exceedingly strange, and might be
susceptible of a great deal of curious specula-
tion. But the Court would not enter into
sny speculations on the subject. It would
simply pronounce that the signature of the
cheque paid was a forgery, and the defendants
would be condemned to ﬂpar,y the amount now
demanded by the plaintiff.

DEVALTAMIER vs. MCCREADY et al, —

D. used insulting and exasperating language to
McC., and attempted to pull him from the waggon in
which he was geated. C. having then committed
& violent assault on D —Held that the provocation did
not justify the violence, and $100 damages awarded.

This was an action of damages against Coun-
cillors McCready and Homier for violent assault
on the plaintiff, the gardener of ¥iger Square. It
appeared on the 15th August, 1863, Mr. Homier
was overtaken in Notre Dame Street by Mr.
McCready, who asked him to take a drive.
They arrived at one of the gates of Viger
Bquare where the plaintiff came out of the
garden and politely welcomed them. Mr.
Homier introduced Mr. McCready a8 one of the
City Fathers. Some remarks were made as to
flowers, when Mr. McCready said rather dis-
parnt.lgingly that the plaintiff had nothing but
sunflowers in his garden, and that he, Mr. Mec-
Cready, had better himself at homwe. The
gardener thereupon became very much ex-
asperated, in fact, almost furious. There was
nothing in the conduct of Mr. McCready to
justify the gardener’s furious language, how-
ever his professional pride might have been
hurt. Mr. Homier endeavoured to pacify them
but in vain. The plaintiff took Mr. McCready
by the collar. It is not very clear what Mr.

cCready was doing at the time. He scemed
to have been in rather a passive state. The
plaintiff challenged him to fight, and seised him
by the collar to drag him out of the carriage for
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this purpose. 8o far it was perfectly clear that
that plaintiff was theassailant. Now, however,
Mr. McCready becoming exasperated seized
his whip and struck the plaintift with the butt,
inflicting severe injuries. He then drove off.—
The wounds, though exiremely serious, were
not dangoerous, and the plaintiff recovered. He

roceeded to have lgessrs. McCready and
{omier arrested and indicted. The Grand Jury
threw out the bill against Mr. Homier. Mr. Mc-
Cready was indicted but acquitted by the
Petit Jury. Subsequent to the criminal
proceedings the plaintiff brought the present
action for damages against bhoth. Now Mr.
Homier scemed to have acted very properly
throughout the whole affair. It was impossible
to attach the slightest blame to him. The action
against Mr Homier was perfectly unjustifiable
and would therefore be dismissed. With re-
spect to Mr. McCready, the Court-could easily
understand that the language of the plaintiff
must have been cxasperating, and if Mr. Mc-
Cready had struck the plaintiff with the lash
of his whip merely, there might have been
nothing to say. But he resisted the asssult in
an unjustifiable and violent manner. He ex-
cceded the measure of resistance which the
occasion called for,and the Court must therefore
award. the plaintiff some damages. Under the
circumstances, it was impossible to award less
than $100 damages, with costs as of an action
of the lowest class in the Superior Court.

CIRCUIT COURT.
MAILLET vs. DESILETSI.—

An action of damagos for injurious language. The
parties, shoemakers, been in the habit of abusing
cach other, $10 only awarded.

BADGLEY, J.— ’

‘This was an action for $200 damages brought
by a shoemaker against & brother shoemaker,
for injurious language. It appeared that Mail-
let had emgloiod the dofendant for nine or
ten years back. On one occasion, the 26th

‘ebruary, 1864, the defendant took some work
to the plaintifi"s store on Jacques Cartier
Square. The plaintiff refused to receive it,
saying it was not properly done. The defend-
ant satd he would do it over again. One word
led to another, and the defendant called Maillet
u thief. It appeared that this was the sort of

language ordinarily used between the parties -

for ten years back while arranging the account
botween them. They always called each other
voleur. It was all leather and abuse between
them. But on this occasion there was unfor-
tunately a witness present who was the busy-
body who made ulF the mischief. This man
said to plaintiff, ¢ you are not going to let him
use you thus?” ‘The plaintiff set out these
facts in his doclaration, stating that he had
always borne an honest and irteproachable
roputation, and stood high in the esteem of all
who knew him. The deféndant made answer
that they were in the habit of joking with each
other whilé regulating their accounts. That on
the occasion referred to, the plaintiff refused to
pey him for 25 pairs of shoes. Defendant

 1ar to a carter in Montreal, calle

laughing answered: "¢ C'est bien, M. Maillet,
vous me voulez pas me payer; et bien ! vous me
pouvez pas faire vos Pdques avec ccs I paires de
chaussures; car en me faisant perdre towte cet
ouvrage et mon cair, ce w'est pas bien.”
defendant farther asserted that then the plaintiff
in a furious tone replied, ** Desilets, éconte ; i1
y a long temps que tu devrais le savoir, mais c'eat
moi qui te I'apprends.  Sache que tous ceuz qui
entrent chez toi pour y apprendre le méticr de
cordonnier finissent toujours par étre des sacrés
voleurs comme tw en es un toi-méme.” Thus had
they amused themselves for ten years back.
Baut the only question for the Court now was,
did Desilets apply the term thief to plaintiff?
There was no doubt that he did. Had he any
Erovocuﬁon ? There was no doubt that he

ad. But all the witnesses concurred in saying
that Maillet never sank in their estimation on
this account. Under these circumstances judg-
ment would go for plaintiff for only $10
damages.

COURT OF QUEEN'S BENCH-—AFPPEAL
SIDE—JUDGMENTS.

PREseNT : Chjef Justice Duval; Justices
Aylwin, Meredith, Drummond and Mon-

delet.
Montreal, June Gth, 1865.

HON. JUDGE LAFONTAINE, (Defendant in
the Court below), Appollant; and Cussox,
(Plaintiff below ), Respondent.—

An action for the price of a carriage sold and de.
livered.—A question of evidence only.

Duvar, Ch. J.—

This is an action brought by a carriage maker
of Montreal, against the Detendsm,_ a Jud
residing in Ottawa, for the sum of £80, the
price of & covered four-wheeled carriage, sold
and delivered to him in June, 1860. At the time
the carriage was sold, at the plaintiff's place of
business in Montreal, the last coat of varnish
had not been put on, and it was agreod that this
should bo done, and then the carriage was to be
shipped to Ottawa. The plea was that the car-
riage which was delivered to defendant had
been made in an unworkmanlike manner ; that
the painting, varnishing and the stuffing were
so inferior, and had been done in such a slov-
enly manner, that it was quite impossible for
the defendant to accept the carriage, which he
accordingly sent back to Montreal, whero it
was put into one of Dickinson’s sheds. This is
altogether a question of evidence. No question
of law comes up. The Court has, thetefore,
only to determine whether the carriage deliver-
ed to defendant was the carriage which he pur-
chased, or whether it was another carriage.
The judges are all decidedly of opinion that it.
was ‘the same carriage. The defendant saw
this carriage in the shop of the carriage-maker
when it was almost completed. It had to got
another coat of varnish and the wheels had to.
be put on. As defendant wished to see how it
would look with the wheels on, the carriage-
maker told him he had sold one dpreciqely simi-

8t. John, and
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that he might examine that, and, if he liked it,
have his own finished off precisely sqmlm‘ly. De-
fendant went down to see this carriage, and in
fact rode in it twice, and was quite satisfied
with it. Now it is proved that, if anything, the
carriage delivered to defendant was in painting
and varnishing superior to that sold to St. John,
with which defendant was satisfied. What is
the objection now made 7 It is that it was not
such a carriage 88 should be delivered to a per-
son in the position of the defendant. Now if
the defendant had made his bargain without
sceing the- carriage, he might have some
grounds for making this objection. But hav-
ing seen the carriage, and having thought pro-
per to take it at a price (£80) which the wit-
nesses said was a price less than that charged
St. John, the defendant with pleine connaissance
made the purchase. It appeared to have been
first suggested to him by Mr. Aumond of Otta-
wa, who after examining the carriage said that
it would never do for a Judge. It may be that
the defendant should have purchased a superior
one, but that is entirely a matter of taste. The
judgment of Mr. Justice Monk in the Superior
Court, maintaining the plaintiff’s action, must
be confirmed.

DRuMMoND, J., concurring, said : I have
much respect for the opinion of Mr. Aumond,
and cannot but allow it much weight. But the
evidence on the other side is too strong. Be-
sides the defendant should have sent back the
carriage at once, instead of allowing it to remain
in a piace where it received great injury. £80
was a low price for which to expect to get a
first class carriage, though it does seem rather
singular that an £80 carriage should be stuffed
wili“ hay.

Judgment confirmed unanimously.

R. & G. Laflamme, for Appellant ; Leblanc
& Casgidy, for Respondent.

MAHONEY, éDefendant in Court below,) Ap-
pellant, and HOWLEY et al., (Plaintiffs below)
Respondents.—Duvar, Ch. J.—This was an
hypothecary action upon an obligation for £150
brought by Bridget Howley, widow of Michael
Howley, and tutrix to her minor children. Want
of consideration had been set up. The widow
was the only witness examined in the case.
Her admissions or statements, it was contended
by the defendant, proved that the original con-
sideration money was only £40, instead of
£150 as alleged in the doed. 1t was evi-
dent that the widow could not by parol testi-
mony destroy the obligation to the prejudice of
the interests of the minors. The evidence of
the widow, moreover, was not conclusive. She
spoke only ef what took place subsequent to,
and not of what occurred at the time of the ob-
ligation. It was & question how far the widow,

* tutrix, could bind her minors. Her deposition
was no more than the deposition of an ordinary
witness. If not conclusive it would not bind
the minors. The tutrix binds bher minors for
the affairs of her administration, but the widow,
plaintiff in this case, by no means spoke in
that conclusive manner which would justify
the Court in reversing the judgment of the
Court below, which held that the admissions of

the widow (as to the original consideration be-
ing only £40), could not avail in law against
the children. — Judgment confirmed unani-
mously.

R. & G. Laflamme for appellant ; B. Devlin
for respondents.

FLECK (Plaintiff in the Court below) Appel-
lant ; and BROWN (intervening party below)
Respondent.—DuvaL, CH. J.—-This was an
appeal from a judgment of the Superior Court

uashing & seizure, corporeally made by the
gheriﬁ', of a quantity of railroad iron, in the
hands of a third party, under an ordinary writ
of saisic-arrét after judgment. Respondent,
who claimed to be the owner of the iron, inter-
vened, and moved, inasmuch as a corporeal
seizure of the iron in the hands of the third
g:rty was illegal, (the exigency of the writ

ing fulfilled the service of the writ on
such third party), that the seizure be quashed.
Appellant answered that according to the
Sherif’s return, the iron was seized in the
possession of the Defendants, and until that re-
turn was got rid of, the Court was without evi-
dence that the iron was seized in the hands of
a third party. His honor said the Sheriff's
proceedings were extraordinary, but the inter-
venini party had been premature. At the
time he made his motion, there was no issue
joined. The Court had no evidence to show

‘that the property really belonged to Mr. Brown.

The judgment must therefore be reversed.---
Judgment reversed unanimously.

Cross & Lunn, for Appellant; 8, Bethune
Q.C., for Respondent.

BARRE (one of the Defendants in the Court
below), Appellant ; and DUNNING (Plaintiff in
the Court %elow), Respondent.—The appellant
in this case was the endorser of a note, and the
appeal was from a judgment of the Circuit
C‘:mrt condemning him, jointly and severally
with the maker of the note, to pay respondent
$142, amount of the note. The plea of the en-
dorser wWas that émrt had been paid, and the
‘balance was tendered with the plea.

Duvar, C. J., dissenting, thought the judg-
ment should be reversed. It was purely a
question of evidence, and he thought the
weight of evidence was in favor of the appel-
lant.

DRUMMOND, J., also dissenting, said the
question of imputation of payments also came
up. The money paid by the defendant should
have been imputed on the most onerous debt,
viz, the note in question, instead ot on certain
other notes held by the payee. The judgment
should be reversed on this ground apart from
the evidence.

MEREDITH, J.—Held the law to be this:—--
Where the debtor does not indicate how the
payments are to be applied, the creditor may
impute them on whichever debt he prefers.
Besides defendant had failed to produce certain
evidence which he had an opportunity of doing.
He thought the preponderance of evidence in
favor of the judgment. Moreover, upon doubt-
ful questions of fact, when according to his
view, the evidence was evenly, or very nearly
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evenly balanced, he was not disposed to re-
verse. Judgment confirmed. Duval, C J.,
and Drummond, J., dissenting.

Perkins & Stephens for Appellant ; Leblanc
& Cassidy for Respondent.

BroucH (plaintiff contesting opposition in
Court below) Appellant; and MCDONELL,
(Opposant bclow? Respondent.—DuvaL, Cir.
J.—This was an opposition cn the part of
Respondent, claiming the moveables scized in
the cause. The bailiff had made aun improper
return, that the money had been paid, whereas
no money had been paid. ‘The contestation of
the opposition (which opposition was founded
upon a fraudulent confession of judgment given
by one brother to another) must be maintained.
—Judgment reversed unanimously.

Aylen & Perkins for Appellant; J. Delislo
for Respondent.

CouraL, (Defendant in the Court below)
Apvellant, and BONNEAU, (Plaintiff in the Court
below) Respondent.

Excessive damages for seduction r duced. £100

only allowed, plaintiff to pay costs in appeal.
- DRUMMOND, J.—

This was an action en déclaration de paternité,
instituted by Suzanne Bonneau on the Yth April,
1862. The plaintiff was a minor at the time
the action was instituted, but-having attained
her majority while the action was pending, the
instance was taken up in her name.  The plain-
tiff set up that she was chaste and was gene-
rally estcemed up to the time her fault became
known. That defendant for two years before
she yielded, visited the plaintiff as a lover, and
continually promised her marriage. On the
16th April, 1361, a child was born. Plaintiff
claimed $8,000 damages. The Court below
awarded $2,000 damages, $60 per annum till
the child should attain the age of 7, and $120
per annum from 7 to 14, with interest. His
Honer had been much surprised at the amount
awarded. The affuir which led to the action
was unfortunately not very uncommon in the
countrg, and though the plaintiff’s family was
no doubt highly respectable,yet his Honor could
not but regard the damages us excessive for per-
sons in their position in life. The sum was quite
a fortune in the country, the £30 per annum al-
lowed to the child from 7 to 14 being almost
sufficient to support a large family. ‘lhe
child, however, had died since the judgment of
the Court below, and the Court would not dis-
turb this part of the judgment. But the amount
of damages would be reduced to £100, and the
plaintiff would be condemned to pay the costs
in the Court of appeal.

AyLWIN, J.—The declaration of the Respon-
dent shews that this unfortunate girl had in-
dulged in her illicit intercourse as long as she
could without producing the natural result.
With such libertinage, 1 should have been of
opinion to award her no damages, leaving vice
to be its own reward.. The condemnation of
costs, however, would be a reward on the side
of the debauched young man, the Appellant,
unless it wero repressed by a mulct. I hope
that such exorbitant verdicts will be checked
by the reversal, omni voce, of this extravagant

judgment of the Superior Court. It is a sad
thing that with our legislation, erring fonales
have power to imprison their debtors, upon
action of breach of promise of marriage or
seduction, while honest’ women are left to get
their dnmages as bost they can, and the honest
wife is left without redress against a rascally
husband. It is a scandal to our legislation —
Judgment modificd, damages $400, with costs
of Court of Appeal against Respondent.

Doutre & Doutre for Appellant ; Mag. Lanc-
tot for Respondent.

LACROIX (Plaintiff in the Court below), Ap-
pellant, and MorgAU (Defendant cn garantic
below), Respondent.--AYLWIN, J.—Iu this cas¢
I dissent from the judgment about to be rendered
by the Court. I shall only say I am of opinion
that the judgment of the Superior Court is
wrong, and that the pleas of the Appellant
should be maintained ; that the fraud set up is
sufficient to annul the décret pleaded by tho
Respondent ; and that the pleas of prescription,
and the plea of impenses et améliorations of the
Respondent are sufficiently answered again by
the fraud proved by the Appellant.

MoNDELET, J.—This was a petitory action
claiming a lot of land occupied by defendant.
The controversy was as to the sufficiency of
the special answors fyled by the Appellant re-
jected in part by the Court below. His Honor
was of opinion that the judgment should be
confirmed.

Judgment confirmed, Mr. Justice Aylwin
dissenting.

E. Barnard for Appellant ; Leblanc & Cussidy
for Respondent.

WATSON (plaintiff in Court below) Appel-
lant : and SPINELLI (defendant and 'flaintiﬁ' en
garantie in Court below) Respondent; and
FuLLuM (defendant en garantic) Resgondent.

F. wished to buy a small strip of land, of little
value to any one but himseclf, and offered £15 for it.
The price asked by W. was £2), which F, refused to
pay. Afterwards, F. sold this laud to 8., who buiit
onit. A petitory action being brought, it was held

that F'. must pay the £20 asked for the land, and costs
of both courts.

DRUMMOND, J., said the Court would have
ghrunk from the decision to which it had come
in this case if it had not found precedents to
justify it. It was one of the cases where sum-
mum jus would be summa injuria. The circum
stances were these. The Corporation had ac-
guu:ed a lot of land for the purpose of opening

raig Strect, and having taken as much as
they reql‘lired, the remainder (a small strip
only six feet wide at one end and terminating
in & point at the other end) was sold, and
Watson became the purchaser. It was about
the possession of this strip of land thut the
difficulty occurred. This strip of land could
be of 10 use to any one but Fullum whose
land it adjoined. The purchaser, Watson, being
absent from the citf;. Fullum went to his
brother and offered him £15 for the strip of
land. Watson declined to sell at that price,
but said he would sell for £20 or £25. Fallum
would net accept this offor, but some time
afterwards, probably relying on Watson’s ab-
sence, and thinking he would oust him from
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this strip of Jand, he sold land to Spinelli, giv-
ing him a front covering Watson’s strip. When
Watson returned’ he instituted the present
petitory action against Spinelli, who in turn
sued Fullum en garantic. The Jjudgment of
the Supcrior Court ordered the defendant cn
garantie to pay £20 for the laund, which then
would become his.  The Court of Appeals did
not agree with the reasons of this judgment,
though they considered the 4lispositif] ood. It
would do no one any good to order the demo-
lition of the buildings, and, therefore, the Court
thought proper to exercise a rather unusual
power in dealing with the case, so as not to
interfere uselessly with the interests of the
parties. The Respondent Fullum would have
to pay £20, with costs in both Courts.—Judg-
ment relormed.  Justices Duval and Aylwin
dissenting as to costs.

Day & Duy for Appellaut; T. S. Judah for
Respondent.

MeFauL (defendant below) Appéllant ; and
MeFAuL (plaintift below ) Respondent.—-DRUM-
MOND, J.,—This was an extraordinary case.
The parties had made an amicable settlement
some years ago, while their counsel were still
proceeding with the case in Court. The appeal
was from a judgment of the Circuit Court at
Aylmer, on a motion for the appointment of &
surveyor to determine the line de movo. The
Judgnient was based upon the fact that since
the institution of the action, a bornage had
been made between the propertics.—Judgment
confirmed unanimously.

J. Colman for Appellant; Aylen & Perkins
for Respoudent.

QUINTIN (plaintiff) Appellant ; and BUTTER-
FIELD (defendant) Respondent.—Duvar, C. J.
—"The judgment in this case must be confirmed.
Defendant had reason to fear that he might be
troubled in his possession of & property sold
lim by one Lafreniére, a mortgage being held
on the propert by a man named Beaurcgard,
and therctore lie had 4 right to withhold pay-
ment of part of the purchase money which
Quintin claimed as the cessionaire ot Lafrenicre,
though Butterticld had accepted notice of the
transter.  Lafreniére could not confer on plain-
tiff any rights against defendant which he,
Lafrenicre, did not possess,

Judgment confirmed unanimously.

Boutre & Doutre for Appellant ; Leblane,
Cuassidy & Leblanc for Respondent.

Dupressts (Defendant below) Appellant ;
and Duravx (Plaintiff below) Respondent.
This was a case arising out of ‘the sule of a
quantity of bricl, and "the only point was a
question of evidence as to whether one Pollo-
quin acted as agent of the plaintiff in the sale,
or whether he was the proprietor.—Judgment
reversed, Duval and Meredith, J., dissenting.

Lesage & Jett6 for Appellant; D, Girouard
for Respondent,

BOWKER axp IPeExN.—Duvay, Ci J., said
as this was a caso of importance, in which the
Couri was called upon, for the first time, to
put an interpretation upon a part of the Prom-

issory Note Act, it would have to stand over to
next term.

FoLey (defendant below) appellant; and
GODFREY (pluintiff below) respondent.—Duy-
vaL, C. J.—This was a hypothccary action,
and judgment was obtained ez parte by the
plaintiff.  There were two objections raised to
the judgment by defendant. First, that the
certiticate of registration was not upon the
copy of the deed, but was a distinct and separ-
ate paper. The Court did not think it neces-
sary that it should be upon the deed. Second,
that the interrogatories had not beon properly
drawn. _ The Court thought they were suffi-
cient.—Judgment confirmed unanimously.

A. & W. Robertson for appellant. C. Bedwell
for respondent.

BUNTIN (defendant below) appellant; and
HiBBARD, (plaintiff below). respondent.

lcld,—That, under the circumstances stated, the
detendant used due diligence in tendering back the
goods found not to correspond to sample,

This was an action to recover the balance due
on the price of a quantity of rags sold by she
plaintift to the defendant. On the 16th May,
1563, the appellant purchased from respondent -
86 bales of cotton and linen rags at 54 cents 39
1h., deliverable in Montreal, and payable $1200
in cash when part of the bales were delivered,
and the balance at a subsequent date. The
sale was according to two samples of rags de-
posited with defendant. At the time of the de-
livery, the defendant was at his paper mills at
Valleytield, and the reception of the goods was
conducted by one of his clerks. KFourteen of
he bales were found to be damaged by salt
water, and an understanding was como to be-
tween defendant’s book-keeper and the plain-
tift, that these 14 bales should be shipped to
* Valleyfield with the rest, and tho damage by
water be subsequently adjusted by the clerks
who lad seen them. When the bales arrived
at the mills and were opened, the defendant
pronounced them inferior to the samples, and
he ordered his foreman not to use them, but to
keep them, till he (defendant) brought up the
samples, and compared them with the contents
of the bales. The $1,200 was paid by defend-
ant’s book-kecper, before defendant’s return to
Montreal. ~ After his return, he complained ver-
bally to the plaintiff that the quality of the rags
was not according to sample, and they spoke of
an arbitration to determine both the quulity of
the rags and the amount of damage. The
survey not being carried out, the defendant
tendered back the 86 bales, and demanded the
$1,200 which had been paid. The plaintiff
took out an action for the balance, and the
Jjudgment ot the Court below was rendered in
his tavor.

MONDELET, J., dissenting, thought tho Jjudg-
ment should be confirmed.

MEREDITH, J., also dissenting, thought it was
proved conclusively that the rags sold by the
plaintiff were not of so good a quality as the
sumple, but the defendant should not have ne-
glected to examine the bales at the Grand
Trunk Station. When they arrived at Valley-

ficld, he said at once they were not of the same
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uality, but his samples were at Montreal, so
that he could not compare them. When he
arrived at Montreal he should have notified
plaintiff at once that the rags were not of the
same quality. This was the more necessary
because the rags had been removed after a
part of the sum had been paid on_ account.
The law of the case was clear. If the appel-
lant wished to return the rags he should have
returned them without delay. In his opinion
the appellant had not used due diligence. The
price of rags in the meantime went down to
the extent of ten per cent. The judgment, he
thought, should be confirmed.

Duval, C. J. said it was a question of re-
sponsibility, and not one of good or bad fajth,
because both parties were in good faith. But it
was a sale according to sample. The rags were
wet and inferior, and therefore the vendee had
a right to reject them. The only question was
this, did the vendee use due diligence in noti-
fying plaintiff 7 His honor thought he did.
The delay took place by the consent of the
parties, who were proposing an arbitration.
The observance of the Queen’s Birth Day also
interfered.—Judgment reversed, Meredith, J.
and Mondelet, J. dissenting.

8. Bethune, Q.C., for Appellant; A. & W.
Robertson, for Respondent.

LAvoIE (defendant below) Appellant ; and
GAGNON (plaintiff below) Respondent.—~The
question in this case was whether an amount of
768 livres, amount of a transfer dated some
twelve years back, had been included in an
obligation subsequently given, and which had
been paid. The decision of this question de-
pended upon the further question— whether
there was a_commencement de preuve par écrit,
30 as to render parol evidence admissible. The
Court below, although admitting that therc
were strong grounds for believing that the
money had been paid, was yet of opinion, that
there was no commencement de preuve par écrit,
and, rejecting the parol testimony of payinent,
condemned defendant to pay the amount.

MEREDITH, J., said there was a commence-
ment_de preuwve par écrit in the receipt signed
by the plaintiff himself, and that tbe parol
evidence based upon that receipt, in the opinion
of the Court, fully established the pretensions
of the appellant.

Judgment reversed, Mondelet, J., dissenting.

D. Girouard for Appellant ; A. & W. Robert-
son for Respondent. [In another case between
the same partics judgment also reversed. ]

FaLLoN (defendant below), Appellant ; and
Smrrh, (plaintiff below), Respondent.— The
action was brought in the Court below for 100,
the price of a combined Mowing and Reaping
Machine. The plea was that the machine was
only taken on trial, to be kept only in case it
should prove a perfect instrument in every res-
pect, and that on trial thp machine was found
unsuitable. Defendant notified plaintiff ac-
cordingly, and called upon him to take away
the machine. The Circuit Court gave judg
ment in favor of plaintiff.

MoONCELET, J., and MEREDITH, dissenting,
were of opinion that the judgment should be

confirmed. The reaping machines made by
plaintiff were proved to be made on good prin-
ciples. It was the duty of the defendunt to give
the machine a fair trial, and he refused to ul-
low. this to be done. All new machinery re-
quired a little time to settle into good working
order. L

DRrRUMMOND, J., said it rejuired no scientific
knowledge to see how a mowing machine work-
ed It appeared that this wmachine cut only a
third of the hay. His Honor thought the evi-
dence was strongly in favor of the pretensions
of the defendant.  These muchines were always
sold with a guarantee. The action should have
been dismissed.

Duvay, C. J., said our rule of law was more
favorable to the purchaser under such circum-
stances. We had a garantic de droit as weli as
agarantic conventionnel. And accordingly, every
workman must guarantee his work, unless the
purchaser takes all the responsibility upon him-
self. The defendant, who was an cxtensive
farmer, gave the machine repeated trials. Why
did not the plaintiff point out where the defect
was 7—Judgment reversed, Meredith, J , and
Mondc]et, J., dissenting.

Perking & Stephens for Appellant ; M.
Dobherty for Respoudent.

MassuE (Defendant below ); and DaNsEREAU
ct al (Plaintiffs below) Respondents.—AYLWIN,
J, dissenting.—The action on the part of the
Respondent was condictio indebiti, and ciaimed
the repetition of the sum of $540 unjustly taken
by the Appellant and improperly paid by the
Respondents, that is to say $192 on 2nd July,
1356, $96 in July, 1856, $116 on the 5th July,
1857, $136 on the 9th March, I1859. By two
obligations before Notaries, the Respondeuts
were indebted to Mr. Aimé Massue, the father
ot the Appellant, in the sum of L300, pay-
able with intercst at the rate of 6 per ceut.
It is alleged that the Appellint was not
authorized by Aim¢é Lafontaine, the father, to
receive or take anything beyond the legal
interest of G per cent.  Respondents pretended
the suid swn of $540 was excessive interest
beyond the 6 per cent, as if it had been taken
by the father; whereas in truth it was pock-
cted by the Appellant for his own benefit and
without the knowledge of the other.  The son
acting throughout the whole transactions as
uttorney, received in his own name the whole
of the money, both principal and interest, to-
gether with the $540, the excessive interest.

The defendant pleaded an exception, by
which he alleges, que c’est an défendeur én su
qualité de procurcur du dit Aimé Massuc que les
dites obligations ont #té payées ainsi que les
intéréts sur icelles, mais qu'il cst faux que le Dé.
fendeur sc soit jamais fait puyer en sa qualité de
procurcur du dit Aimé Massue aucune somme de
deniers cxcédant Uintérét @ raison de G par cent
par an surle montant des dites obligations,

This plea is bad upon the face ot it. Vigstly,
it amounts to no more than the general issue,
but besides it only states what the Respondents
have stated in their declaration, Neth the
plaintiff and defendant consent in stating “qu'il
est fauz que le Défendeur me soit jamais fuit
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payer en sa qualité de procurcur du dit Aimé
Massuc aucune somme de denicrs excédant ['in-
; térét @ ruison de G par cent par an sur le montunt
. des dites obligations.”” The allegation was that
I the Appellant falsely pretending to be the
. attorncy, received from them, not for Aimé
Massue, but for himself, the Appellant, a sum of
money that was not due to him. That Appel-
lunt has not admitted the receipt of any money
at all for bimself, and has therefore not Jjusti-
fied the taking. Examined upon oath, the
Appellant has admitted that the sum of £96
over and above the legal interest then due and
exigible on the amount referred to in the said
declaration was received by him- The Appel-
lant has said upon his oath, ““ £t ¢n sus des
intéréts cidessus, je requs des demandeurs enm
Uamnée 1357, une ‘somme de £48, et en Uannée
1868 une somme de £24, lesquelles dites deuz
sommes me furent ainsi payées par les demand-
eurs & moi personellement, en consideration des
nourcaur deluis que j'accordais aur demandeurs
pour le paicment des dites obligations, et aussi de
3 m'indemniser de mon trouble, frais de voyage et
| dépens.”’  1le has attempted an excuse by an
* arrangement avec les demandeurs, ayant été en-
tendu entre ces derniers et moi que si je pouvais
\ rencontrer soit par billet ou autrement les engage-
K ments que j'avais contractés, ils, les demandeurs,
me paicraient cette somme pour m'indemniser du
percentage que j’avais moi-méme & payer.”” But
this attempt not being alleged, it is not to be
noticed, and therefore it is not proved. The
Respondents properly speaking ought to have
objected to the stutements made by the Appel-
lant, and there would have been nothing at all
put upon the record; but although it has been
taken in the deposition it must be rejected.
To render a judgment in favour of the Appel-
lant, it must be assigned as & reason that the
arrangement has been proved. But there is no
allegation to admit such proof; hence there
being no allegation, and no proof of what ought
to have been justified, the declaration is tully
proved. The judgment contains a correct
statement of the fucts. It is as follows: The
Court having heard the parties by their counsel
upon the merits ot this cause, examined the
proceedings and proof of record, and having
deliberated thereon, considering that the said
plaintiffs have proved and established that the
said defendant did exact and receive from the
suid pluintifts, while acting for and on behalf
of the said Aimé Massue, the father of the said
defendant, in transacting the business of his
said futher in relation to the obligations referred
to in the declaration, the sum of £96 over and
above the legal interest then due and exigible
on the amount referred to in the said declara-
tion, and for which the said plaintiffs received
no value whatever, or any consideration
given ; and considering that the said defendant
applied the said sum of £96 to his own use,and
which is admitted by the said defendant in his
deposition as witness in this cause, the Court
dath condenm the said defendant to pay to the
> said plaintiffs the sum of £96, with interest
from J2th August, 1862, 1t might have been
added as a considérant that the defendant hav-

ing denied the fact of payment, and not having
pleaded in avoidance, no evidence adduced by
him was admissible as not being alleged, and
that having admitted the fact, he became liable
to repetition by condictio indebiti. The Appel-
lant swears : J'ai per¢u des demandeurs en’ sus
des intéréts payés a mon pére, une somme totale
de £96. Pour cc qui m’a été payé personclle-
ment, c'est-d-dire pour la ditz somme de £96, je
n’ai pas donné de recu auz demandeurs.”” This
case is precisely such as is stated in the Dic-
tionnaire du Digeste of Thevenot-Dessaulles,
Vol. 1, p. 103, No. 427, Condition de la chose
non due.  ** Celui qui prétend avoir payé indu-
ment doit prouver qu'il ne devait pas.” Leg. 25,
ff. De probationibus et praesumptionibus.
“ Car la présomption est contre. Ibidem, ““ lors
du moins que le défendeur convient avoir recu.
Mais si, au contraire, le défendeur avait com-
mencé par denicr qu'il eut recu, et que le demand-
cur eut prouvé le fait du paiement, alors ce serait
au défendeur @ prouver que ce qui lui a 6t payé,
lui été récllement du. ¢ Pcfetenim absurdum est,
cum qui, ab initio megavit pecuniam suscepisse,
Ppostquam fuerit convictus eam accepisse, probati-
onem non debiti ab adversario exigere’”” As to
the fact that there has been no excessive inter
est over 6 per cent, I hold that it does not touch
the case at all, and that it has no application
to the case of Nyo & Malo. I am, therefore,
of opinion to confirm the judgment, and must
therefore dissent.

DRUMMOND, J., also dissented, concurring
with Mr. Justice Aylwin.

MONDELET, J., was of opinion that the judg-
ment should be reversed.

MEREDITH, J.—Thought it was only ne-
cessary to look at the declaration to see that
the question of usury was the only question
intended to be raised, and in point of fact it
was the only question discussed before the
Court at the argument. It was the point raised
by the pleadings. In the plea, the defendant
admitted having received the capital of the
two obligations and legal interest, but denied
that he had received anything more than legal
interest. The parties themselves understood
the case in this way, as was evident from their
own statements. Defendant said he charged
the extra amount as his commission. It was
unnccessary for him to speak of usury, because
plaintiff had made that the basis of his action.
Where the plaintiff alleges a fact, the defendant
is not bound to repeat it. Having made it ap-
parent beyond the possibility of a doubt that
usury was the basis of the action, the real ques-
tion was, whether this interest having been ex-
acted under a contract passed after 16th Vic.,
Cap. 80, it could be recovered back. His honor
reviewed the legislation on the subject. The
usury laws having been abolished, the amount
was not recoverable. The judgment must bo
reversed.

Duvar, Ci1. J. said the only witness plaintiff
had was the agent, and he denied the fact that
more than six per cent was charged. He said
he devoted considerable timo to the business,
and the extra amount paid was to remunerate
him for his trouble. 1t could not be interest
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because the money did not belong to the agont,
but to his father. The plaintiff therefore found
himself not only without evidence, but with
evidence that disproved the allegations in his
declaration, If this young man charged five
per cent commission instead of two or three, the
Court had nothing to do with that. Persons
cxacted more for their time or the use of their
money according to the demand. The judg-
ment must be reversed,and the action dismissed.

Dorion & Dorion for appellant. C. Archam-
bault for respondent.

——

June 7, 1865.

LEGENDRE et al, (defendants below) appel-
lants, and FAUTEUX (plaintift) respondent.—
This was action brought to recover the sum of
$866, amount of a promissory note. The de-
fendants pleaded that some hours before the in-
stitution of the action, the plaintiff offered to
take $200 in cash, and notes for the balance;
that defendant offered this amount, but that
then plaintiff wished to charge interest at
the rate of twenty per cent on the notes accepted.
Defendant refused to pay. any interest at all,
but after plaintiff had instituted his action he
offered interest at the rate of six per cent. This
offer was rejected, and judgment having been
rendered in plaintiffs favor in the Court below
the defendants appealed.

MEREDITH, J., dissenting, thought the judg-
ment should be confirmed. Though nothing
appeared to have been said about interest, yet it
must be presumed that the plaintiff intended
to charge 6 per cent. It could not be pre-
sumed that a trader, dealing with a view to pro-
fit, intended to give up the interest which
the law allowed him. If there had been a
tender of 6 per cent. in time, it would have
been all right, but the tender was not made till
costs had been incurred.

MONDELET, J , also dissented.

Duvai, C. J., thought it was quite clear that
the understanding was there should be no in-
terest charged. E{e thought the plaintit’s con-
duct in charging interest was a vielation of that
understanding.

DRUMMOND, J., concurred in the opinion that
the convention between the parties as proved
contained not a word about interest.

Judgment reversed, Meredith, J., and Monde-
let, J., dissenting.

D. D. Bondy for Appellant; R. & G. La-
flamme for Respondent.

GREGORY (defendant below ), Appellant ; and
IRELAND (plaintiff below ), Respondent ; and the
same party, appellant, and the Boston and Sand-
wich Glass Company, Respondent. DUVAL, C.
J.—The first of these cases turned upon the
sufficiency of the affidavit for capias, and the
second as to whether the debt was contracted
in a foreign country. As to the sufficiency of
the affidavit, the words wanting in one part
were supplied in another,where the same allega-
tion was repeated. As to the place whero the
contract was entored into, the Court was of
opinion that it was in Montreal. As to the
grounds which the plaintiff had for making tho

affidavit, there could be no doubt that the facts
fully justified him in doing so. The defendant
had previously run away from the Province.
Not only was he insolvent, and Wl_thout ‘means
of paying his debts, but he carried off $400
belonging to his partner in Montreal, which
sum he applied to the purchase of a grocery
business in New York. .

DRrRuUMMOND, J., had been inclined to dissent
on the ground of insufficiency of the affidavit,
and probably would have done so, had it not
been 80 clear a case of fraud on the part of
Appellant. .

Judgment confirmed in both cases unani-
mously.

Leblanc & Cassidy for Appellant; J. L.
Morris for Respondent.

MONETTE (defendant below), Appellant ; and
PHANEUF (plaintiff below), Respondent.—This
was an appeal from a judgment condemning
defendant to pay $237. due on a note. The
defendant contended that the note had been
altered in two places, deuz cents having been
substituted for cent, and the words d douze par
cent having been added.

MEREDITH, J., dissented in part. He agreed
with the majority of the Court in thinking that
the words @ douze par cent had been added.

DRUMMOND, J., said it was quite evident tho
words & douze par cent had been added after the
words avec intérét, and he considered that there
was dpositive proof that the words had been
added after the note was made. The pretext
of the plaintiff that he did not do business on a
Sunday was absurd, it being the custom in the
country parishes after mass to settle accounts
&c., and his scruples of conscience did not
prevent him from altering the note.

Judgment reversed, Meredith, J., and Mon-
delet, J., dissenting.

Dorion & Dorion for Appellant ; Doutre &
Doutre for Respondent.

HANOWER (plaintiff below), Appellant ; and
WILKIE (defendant below), Respondent,

Held,—That there i8 nothing incompatible between
the allegation of a verbal lease and a count for use and
occupation.

This was an action for rent under a verbal
lesse, with a count added for use and occupa-
tion. The action was dismissed in the Court
below, on the ground that the plaintiff had not
proved the verbal lease, and that the count for
use and occupation could not avail him. .

MONDELET, J., dissenting, was of opinion
that judgment should be confirmed. .

DRUMMOND, J., thought the form of action
for use and occupation ono of the most useful
we had, and he accepted it accordingly. There
was nothing incompatible between tho allega-
tion of a verbal lease and the count for use and
occapation. The latter ought to follow the
former. .

Judgment reversed, Mondelet, J., dissenting,
and judgment given in favor of plaintiff for $70,
balance of rent. :

James Armstrong for Appellant ; Johnson &
Piché for Respondent.

QUEEN vs. ELLICE.—~Peremptory exception
rejected.
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COURT OF REVIEW.

June 224, 1865.

Present :--~ BADGLEY, BERTHELOT aAND

Moxxk, J. .
Atty-Gen., pro Regind,and The Grand Trunk
R. R. Co.

Held—That the Court hag g discretionary
power to give preeedence to any particular
case, notwithstanding 97.08 Vic., Cap. 39,
Scc. 29 says: ““the case shall be heard in its
order_on the first day in torm oy which it can
heard.”

H. Stuart, Q.C., for At -General.

T. W. Ritchie for Gram{ Trunk.

[The same decision was given on the same
day in Cairns o, Hall.]

THE COLENSO APPEAL CASE.

The following is a letter of the Metro-
politan’s Counsellor as to the effect of the
Judgment of the Privy Council in the Col-
enso Case on the Metropolitan’s powers :—

MonTrEAL, 6th June, 1865,

My Lorp,—My attention having been
drawn to a letter, purporting to emanate
from “A Canadian Churchman,” which is
published in the last number of the « Echo
and Protestant Episcopal Recorder,” copied
from the London Record, I take the liberty
to offer the following remarks in answer
thereto :—

As a matter of fact, it is not true, that the
late judgment of the Privy Council in the
case of the Bishops of Cape-town and Natal,
cither deprived you of the title and office of
Metropolitan, or declared your appointment
as Bishop of Montrea] illegal and invalid,
nor is there anything in the remarks of the
Judicial Committee who pronounced that
judgment to justify such a statement,

The opinion expressed by their Lordships
on the oceasion in question was, that al-
though Ier Majesty, « g5 legal head of the
* Churchy, has a right to command the con-
. “sccration of a Bishop, yet that the Crown

‘“has no power to assignhim any diocese,”

and that “no Metropolitan o Bishop in
‘“any Colony having Iegislative institutions
“can, by virtue of the Crown’s Letters Pa-
“ tent alone, excreise any cocrciye Jurisdic-
“tion, unless such action on the part of the
“ Crown be confirmed by a Colonial Sta-
“tute,”

. With this statement of the law, as enun-
ciated by the Judicial Committee of the
Privy Council, on the occasion under review,
it will not be inconyenient to indicaic the
precise facts connected with youy Lordship's

appointment as Bishop of Montreal, and the
action of our Provincial Legislature in con-
nection therewith,

On the 14th of July, 1850, (being in the
14th year of Her Majesty’s Reign,) by Royal
Letters Patent, under the Great Seal of the
United Kingdom, the then Diocese of
Quebec was declared to he divided into two
Dioceses, whereof the Diocese of Montreal
(according to certain limits therein defined)
was declared to be one, and your Lordship
was named and appointed to be Bishop of
such Diocese, and the Lord Archbishop of
Canterbury was commanded to ordain and
consecrate you accordingly.

The Ordination and Consecration having
been duly solemnized, your Lordship was
duly inducted and instituted as Bishop of
the Diocese of Montreal in the month of
September, 1850,

In the following year the Provineial Le-
gislature, by the Act 14th and 15th Vic.,
ch. 171, in which the Letters Patent of the
14th of July, 1850, arc cxpressly referred to,
cnacted that there should be a scparate
Church Society for the Diocese of Montreal,
as constituted by these Letters Patent, and
that such socicty should be composed of
“the Lord Bishop of the Diocesc of Mon-
treal,” (namely your Lordship) and the sev-
cral other persons indicated in the act, and
that the said Bishop of Montreal and his
successors should be “a Corporation sele
and “De deemed to have been so from the
time when the Letters Patent aforesaid ook
effect.”  And in the Act, ch. 176 of the same
period, the Letters Patent, and the division
of Diocescs thercby created, are again ex-
pressly alluded to, and the status of the then
Bishop of Montreal fully recognized, and in
other subsequent acts of our Legislature the
legal existence of the Diocese of Montreal
and of the Bishop of Montreal is clearly
admitted,

Whatever doubt, then, may exist in the
mind of any captious person as to the strictly
legal right of the Crown in the first instance
to erect the Diocese of Montreal, and to ap-
point your Lordship to be its Bishop, there
can be no room for doubt as to the action
of the Crown in this respect having been
confirmed by the Canadian Legislature in
the most ample form that could be desired,

In the judgment under consideration it is
also conceded that “pastoral or spiritual
authority,” is “incidental to the office of
Bishop,” and that the Crown may also leg-
ally appoint a metropolitan, with right of
pre-cminence and precedence, although any-
thing like power of coercive jurisdiction is
denied to him in a colony such as this.—
Being thus appointed, your Lordship, in
ordaining and consecrating the Bighops o

f
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Ontario and Quebee, under the spgcial dele-
gation to that end from Her Majesty, can-
not therefore be held by reason of anything
contained in the judgment in question, to
have transgressed the authority admittedly
vested in_you in your pastoral or spiritual
office of Bishop and Metropolitan.

Before bringing these remarks to 2 close,
it may not be improper to remind Your
Lordship that in a letter addressed to you
by Sir Robert Phillimore, Doctor of Civil
Law, and the Queen's Advocate, (whose
opinion ought to be pre-eminent in such
matters,) after the rendering of the Colenso
Judgment, and which T had the privilege of
perusing, that distinguished jurisconsult
unhesitatingly endorsed the opinions of Mr.
Cameron and myself, on the validity of Pro-
vincial S8ynod proceedings, and further stat-
cd, that in his opinion the Canadian Bishop-
rics stood wholly unaffected by the Judg-
ment which “a Canadian Cliurchman ” has
crroneously thought to have produced the
sadly. chaotic results he so triumphantly
proclaims, )

I have the honor to be,
My Lord,
Your most obed’t servant,
STRACHAN BETHUNE, Q.C.

OBITUARY.

The Hon. J. 8. McCord, one of the Justices
of the Superior Court for Lower Canada,
died at Montreal carly on the morning of
Junc 28th, 1865. The Montreal Gazette gives
the following notice of his life:—

He was born near Dublin on the 18th day
of Jure, 1801, His father came here in 1806
on business, and settled in this country.—
Judge McCord was sent to school to the
Rev. Dr, Wilkie, at Qnebec, where he was a
schoolfellow of the Hon, Henry Black and
the late A. C. Buchanan, Q. C., two of the
most cminent of Lower Canadian lawyers,
e afterwards was for some time a student
at the Seminary of St. Sulpice in this city,
where he gained a perfect mastery of French.
He studied law in the office first of the late
Chief Justice Rolland, and subsequently in
that of the late Mr. Justic: Gale, and was.
called to the bar in 1822 or '23. He con-
tinued to practice his profession until the
outbreak of the rebellion in 1837, when he
centered the voluntcer service, raising a cav-
alry corps and becoming commandant of a
brigade of cavalry, and for a time also of the

whole. Militia force in Montreal. On the re-
-organization of the courts by the Special |

Council, he became a District Judge and
Judge of the Court of Requests, and subse-
quently Judge of the Circuit Court. Later
on the reorganization of the Judiciary in
1857, he became a Judge of the Superior
Court. He has thus been on the Bench for
23 or 24 years, and in that time has done
judicial duty in every portion of the old
District of Montreal, embracing about half
the population of Lower Canada. Although
not standing foremost among the jurists
who have won celebrity among the members
of our Bencl and Bar, he has yet proved an
eminently useful and painstaking judge,
whose decisions have uniformly stood the
test of appeal more successfully than those
of most other men upon the Bench, Few or
none of them have indeed been altogeth-r
set aside.  He was not content to be a jurist
simply, or devote himself exclusively to that
Jealous mistress, the Law. Besides his
soldicring for several years, he was for years
a pealous student of natural history, and one
of the founders of the Montreal Natural
History Society. He was an ardent lover
of Horticulture, too, and alike in the choice
of a site for his residence at Temple Grove

and in the laying out and culture of hig
grounds, showed his love for the beautiful in
nature and the art which, by culture, so en-
hances her beautics, He was also a promoter
of some of our best charities, and was for
years a Director of the Montreal General
Hospital. He was an ardent Free Mason

several times Master of St. Paul’s Lodge,
and attained all or nearly all the dignitics
attainable in Canada under the Grand Lodge
of England. But the work into which lie
threw most of his heart and soul during his
later years—next after his judicial duties, if
not equally even with them—uwas the pro-
motion of the interests of the religious com-
munity to which he belonged. A zealous,
true-hearted member of the English Church,
he was also & warm friend and admirer of
the present Bishop of this diocese, and an
ardent fellow-laborer with him in every-
thing which could promote the intcrests or
weltare of the church. He was successively
Vice-Chancellor and Chancellor of the Uni-
versity of Bishops' College, Lennoxville,
which office he held at the time of his death,
He was the active promoter of the establish-
ment there of the Grammar School, now
such an eminently successful feature of the
institution. In the Church Society he took
a most active part with the late Mr, Mofiutt
and othersin the work, more especially of the
Central Board and Lay Committee, of which
he was for several years chairman, Tie was
also one who labored most zealously in put-
ting the funds for widows and orphans of
deceased clergymen on a satisfactory basis,
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and to promote the formation of a sustenta-
tion fund for the partial endowment of the
clergy of the Diocese.  He performed a great
deal of patient drudgery In making up a
schedule or cadastre of the properties be-
longing to the several parishes and missions

in the Diocese in order to show where and

what more was neceded to he done, and in-
vestigated the titles, and set , those which
were imperfect right. He was a leading
member of both the Diocesan and Provincial
Synods, where hie will be much missed. The
last public business he transacted was to
rise off his sick bed against the remon-
strances of his family to appear in his place
in the Diocesan Synod to sce some business
carried through whichhe deemed of import-
ance.  When remonstrated with about his
imprudence, he replied “ What matter? It
is duty: and sooncr or later I must dic in
harness.”  His last judicial business was
undertaken in the same sclf-sacrificing spirit.
Owing to the illness and over-tasking of
several of the Judges, the Beauharnois cir-
cuit had been on several occasions neglected,
and the matter was brought up in Parlia-
ent by the representatives of that district.
When urged by the Attorney-General to
take the duty there for one term, and the
ditliculties of the Government pointed out
to him—the blame, in fact, cast upon them
by Parliament for neglect,—he replied, “1
will go if it kills me.” He held the last
term there, and returned home ill. It will
be thus scen how continuous and multifar-
ious have been his labors for the publie, in
how many places his presence, and counsel
and assistance will be missed. But not
alone in the public places he was wont to
labor in will he be missed. Gifted with re-
fined tastes, fond of pictures, statuary and
books, as well as flowers, of a most happy
and genial disposition, affable and courteous
in his manners, he made himself beloved in
private and social life, and leaves behind
him almost numberless friends in different
parts of the country, who will read of his
departure hence with heartfelt and unquali-
fied regret.  He was married in 1832 to Miss
Ross, (daughter of the late David Ross, Q.C.)
who survives him, and by whom he leaves
a family of three sons and two daughters.—
The funcral ceremonies took place on the
1st of July. .

SINGULAR CHARGE.~The Times’ Paris
correspondent, May 13th, cites g passage
from the charge of Judge Metzinger, at a re-
cent trial, before the assize court of Paris, of
a man who attempted to murder a marrieq
woman with whom he had had a %atson :—-

“ What is this man who is exposed to face
it, (the guillotine)? You have witnessed
his attitude during the trial. You wished
to draw something from him. I have

sounded him in every sense, but there was
no response. I have found in him only
weakness, cowardice and fear, and this deso-
lating spectacle has doubtless inspired you,
as it has me, with disgust and contempt.”
These words,” adds the Gazette des Tri-
hunauz, the special organ of the law courts,
“ excrcised great influence on the decision
of the jury, who, after a quarter of an hour’s
deliberation, brought in a verdict of guilty.”

CALLS TO TIIE BAR—DISTRICT OF
MONTREAL, SINCE JAN. 1, 1865.
2nd January, 1865.—Napoleon Legendre,
Adolphe Nadeau, Magloire Desjardins, Chs,
Auguste La Rue.

6th February, 1865.—Prisque Letendre,
Louis Renaud.

3rd April, 1865.—Honoré Mercier, Joseph
A. McLaughlin,

1st May, 1865.—F. X. Desplaines.

Gth June, 1865.—J. A, Simard, H. A. Tur-
geon, Louis H. Collard, W. R, Kenncy, F.
E. Gilman, J. C. Gagnon. J. Napoleon Mon-
geau, Pierre P. Daunais,

L. W. Bicorre, Secretary.

ATrPoINTMENTS, Crangis, &c. — T, K.
Ramsay, Esq., Q. C., tobe Crown Prosecutor
for the District of Montreal, in the room of
F. G. Johnson, Esq., promoted to the Bench,
F. G. Johnson, Esq., to be Assistant Judge
of the Superior Court. Mr. Justice Smith,
of the Superior Court, has obtained cight
months’ leave of absence, dating from 1st
June, 1865,

CHANGE OF SurNAME,—Since the cele-
brated Jones—Herbert case, the change of
surname by mere publication of an intention
to do so, scems common. Can any of your
readers inform me whether this act docs or

does not legally change the name of children
living at the time when their father indulged
his innocent fancy by giving himself a new
name? It strikes me they retain the one
to which they were born.—CAMBRIAN,—
Notes and Queries. ‘



