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DIARY FOR OCTOBER.

1. Wedneaday...Clerk of Municipality to deliver Asscement Rolls to Collector.

4 Saturday.. .last day for notice of trial York & Peel Assizes.

6, 8UNDAY......16tA Sunday after Trindy.

6, Monday .. County Oourt and Surrogate Court Term begins.

7. Tuesday........Chaocery Ex. Term London & Belleviile com  Tast day for votlce
11 8aturday . . Co Court & Surrogote Ct. Term ends. [ lUamiiton and Bolluvilie,
2. SUNDAY...... 13(1\ Sunday Trinity.

13. Monday...... .York and Peel Fall Assizes,

14 Tueadsy........Chavcery Ex. Term Brantford and Kingstoa eom  Last day for
10, SUNDAY ....18tA Sunday after Trmity. {notice Barrie and Ottawa.
21, Puenday Ch Ex.Term Hamilton and Brocksille com  Laat dry for notics

28, BUNDAY wore. 14th Sunday ajler Trmily. {Ooderich aud Cornwall.
33, Tuwsday ....... Chancery Ex. Term Barrio and Ottawa commences.

—

IMPORTANT BUSINESS NOTICE.

Persanesndebled tothe Propridtors of thisJournal are requested to remember that
all our past dueaccounts have beess placed 1n the hands of qum:. Fuatton & Ardagh,
:;wr;;gt, Barrie, for collection; and that only a prompt rematiance Lo them wild

ve 3.

Itrs wnth great reluctance that the Proprietors have adopled this course; tut they
have been compelled to do 50 1n order to enaole them to meel ther current expenses
twohicn are eery heary.

Now that the usafulness of the Journal is so generally admtled. i would notbe un-
*+easona e 10 expect that the Profession and Officers of the Courtswould accord 4 a
theral support, snstead of allowing themselues to b ¢ sued for therr subscriptions.

®hre Wupes Camas Taby Jnurmal,

OCTOBER, 1862.

LIABILITY OF MASTER FOR ACCIDENTS TO
SERVANT.

The branch of law which we propose to cousider is one
of modern growth. It partakes of refinements unknown
to our aucestors. Owing to the increase of labor-saving
machinery, and consequent use of machinery, accidents to
warlmen are much more frequent than formerly. Owing
to this circumstance, combined with the change of law
which allows the representative of a person killed by acci-
dent to sue for damages, actions to recover demages for
accidents resulting in injuries to the body are become very
numerous.

Most accidents are attributable to some cause or combi-
nation of causes. In the case of au employee injured by
accident, the cause may be—

1. Neglect of fellow servant.

2. Neglect of master.

3. Neglect of person injured.

As to these, severally.

1. Neglect of fellow servant.

The mere relation of master and servant never can imply
an obligatior on the part of the master to take more care
of the servant than he may reasonably be expected to do
of himself. He is bound to provide for the safety of the
servant, in the course of his employment, so for ac he rea-
gonably can.  The servant is not bound to risk his safety
in the service of the master. If he accept service, he
undertakes to run all the ordinary risks incident to it.
The negligence of o fellow-servant in the course of common

employment, is held to be a risk of that deseription.
When we use the term “servant,” its application is not to
be restricted to that of a menial. It extends to tradesmen
and contractors. It oxtends not only to persons direotly
employed by tho master, but to porsons indirectly employed,
such as persons employed by sub-contractors, provided all
are employed for one and the same common work : ( Wiggett
v. Foz, 11 Ex. 832). A person who volunteers to assist
the servants of defendant is ro better position theu a hired
servant, so far as his remedy against the master for injuries
received while in employ of tho master is concerned : (Degg
v, Midland R. Co., 1 H. & N. 781 ; Potter v. Faulkner,
10 W. R. 93 ; Abrakam v. Reynolds, 5 H, & N. 143).
It would be absurd to hold the master linble to the servant
for the neglect of s fellow-servant in putting the former
into & damp bed ; for the negligence of the cook ir not
properly cleaning copper vessele ised in the kitchen; of
the butcher for supplyiog meat injurious to bealth; of the
upholsterer for supplying a crazy bedstead; or to hold the
builder liable for the falling of a brick by a bricklayer, an
axe by a carpenter, or stone by a mason. The servant
mast use ordinary diligence to protect himself from misad-
ventures of this kind ; and if from no fault of the master
he suffers, the master is clearly not responsible.

The first case to which we shall advert is Priestiey v.
Fowler, 3 M. & W. The declaration stated tbat plaintiff
was a servant of defendant in his trade of a butcher; that
defendant had desired plaintiff to convey some meat in a
van driven by a fellow-servant ; that the van broke down,
whereby the plaintiff was injured, &o. The sction was
held not to be maintsineble. The pluintiff’s right to
recover was rested on the supposed obligation of the
waster to supply a proper van, or to take care that it was
not overloaded ; but the court held that the master was
not lable for damage to the servant, arising from any vice
or imperfection, unknown to the master, in the carriage,
or in the mode of loading and conducting it. In conclu-
sion the court said— To allow this sort of action to pre-
vail would be an encouragement to the servant to omit that
diligence and caution which he isin duty bound to exercise
on behalf of his master, to protect him againet the miscon-
duct or neglgence of those who serve him; and which
diligence and caution, while they protect the master, are
a much better sceurity against any injury the servant may
sustain by the negligence of others engaged under the same
master, than any recourse against his master could possibly
afford.”

8o where a servant of a railway compaay in the discharge
of his duty as euch, was proceeding in a train uander the
guidance of others of their servants, through whose negli-
gence a collision took place, and he was killed, tho action
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was held not to be maintainable : (Hutchinson v. The York
Newcastle and Berwick Railway Company, 5 Ex. 843.)

So where the deceased, a workman employed in the
construction of the Crystal Palace, London, was killed
through the neglect of a fellow-workman in letting fall an
instrument called a * rymer:” (Wigget v. Fox et al, 11
Ex. 832)

So where the servants of defendants, a railway company,
were turning a truck on a turo-table, and a person assist-
ing them was killed threugh the negligence of the servants
of the defendants, in propelling a steam engine against him :
(Degg v. The Midland Railway Company, 1 H. & N.773.)

So where plaintiff, an engineer to the service of defend-
ants, a railway company, engaged in running a passcoger
train on their lire, in consequence of the neglect of a
switchman, on the same line of railway, was precipitated
off th., tinc and thereby injured : (Fearwell v. The Boston
and Worcester Rathcay Company, 4 Metealfe 449.)

So where deceased, a miner in the employ of a mining
company, was killed, while ascending a shaft of the mine,
through the negligence of a fellow-servant, whose duty it
was to attend to certaio machinery by which the miners
were let down into, and drawn up from, the mine: (The
Barton’s Hill Coal Company and Reid in the House of
Lords, 4 Jur. N. 8, 767.)

2. Neglect of master.

The neglect of the master may be either neglect to hire
competent servants——to provide safe mackinery—or to keep
machinery in repair, The master is not under all circum-
stances excused from the consequences arising from the
act of a fellow-servant or workmzu. He is only so excused
when he hires competent servants. The rule is thus stated
by Baron Alderson. The master is not in general respon-
gible for an injury to a servant arising from the neglect of
a fellow-servaut, ¢ when he (the master) has selected per-
sons of competent care and skill ”’ (Hutchinson v. The
York, Newcastle and Berwick 1. Co., 5 Ex. 351.) If
the servant who caused the injury were incompetent to dis-
charge his duty, and the injury arose from that incompe-
tency, there is strong ground for holding the master
responsible : (The Barton’s Hill Coal Company and Reid,
4 Jur. N.8.767). The master to discharge himself must
shew at least that he used reasonable diligence in the
selection of the servant : (Tarrantv. Webd, 18 C. B. 796;
Wigmore v. Tay, 5 Ex. 8354 ; Potts v. The Port Carlisle
Docic Company, 2 L. T. N. 8. 283.)

The question whether or not the fellow-servant or work-
man was competent or incompetent may become quite
immaterial, if it be shewn that the machinery used was to
the knowledge of the master defective, either by reason of

improper construction or improper use, and that such
defect prod.ced the accident.  In this case, however, the
allegation of knowledge on the part of defendant must be
alleged and proved or the action caunot be sustained.

Thus, where plhintiff engaged with defendant to serve
on board defendant’s ship as a common scamen on a special
voyage, and alleged that the vessel was leaky and unsea-
worthy, by which the plaintiff became unwell and sustained
damage—held that the declaration, in the abscoce of an
allegation of krowledge on part of defendant, was bad:
(Couch v. Steel, 3 El. & B. 402.)

So where defendant had erected a scaffold fer his own
use, and afterwards contracted with plaintiff to pnll down
a certain wall, in doing which the use of the scaffold
became necessacy, and one of the putlogs or cross supports
of the scaffold was rotten and broke, whereby plaintiff was
thrown to the ground—in the absence of proof of know-
ledge on part of defendant, the action was held not to be
maintainable : (McCarty v. Young, 6 . & N. 329.)

The knowledge may be brought home to the master by
varioue circumstances, the strongest of wkich is personal
interference : (Ormond v. Hall, 1 El. B. & E. 102.)

Thus, where defendant had employed a laborer to erect
the gcaffold upon which plaintiff worked. The materials
of the scaffold were in a bad condition. The laborer broke
severa] of the putlogs in trying them. Oae of the defend-
ants told bim to break no more—that the putlogs would do
very well.  This was held to be avidence to go to the jury:
(Roberts v. Smith, & H. & N. 213).

So where plaintiff was employed in the defendant’s coal
pit, and in the course of his employment reccived an injury
caused by a defect in the machinery, aud it was showa that
one of the defendants personally interfered in the manage-
ment of the colliery (Mellors v. Shaw, 7 Jur. N. 8. 845).

8. Neglect of person injured.

It is necessary, as a general rule, to establish not only
knowledge of master but ignoraoce of ths servant. The
master cannot be held liable for zn accident to his servant,
simply because the master knows that machinery is unsafe,
if the servant has the same mesns of knowledge as the
master ( Williams v. Clough, 3 H. & N. 258). 1If, sfter
such knowledge, the servant continues in the employment,
his continuance, if not negligence, is acquiescence, or
perbaps more, a willingness to run all risks with his eyes
open (Assop v. Yates, 2 H. & N. 768; Skipp v. Lastern
Counties Ratlway Company, 9 Ex. 223), This rules
however, has of late been qualified. In a case where
machinery by act of Parliament is required to be protected,
£0 ag to guard the persons working from danger, where a
servant continucs in the employment, entering upon it

when in a state of safety, and in consequence of danger
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accruing from the protection being decayed or withdrawn,
if the servant continues, but complnins of the want of
protection, and it is premised to him from time to time
that it shall be restored, during that period the master is
considered as taking upon himself the burden of the risk
(Ilolmes v. Clarke, 6 . & N. 349). But if the servant,
knowing the machinery to be unsafe, contrary to the
cxpress command of the master, use it or otherwise inter-
fere with it, he is without remedy if an accident occur
resulting in injury to him (Coswell v. Warth, 5 El. & B.
849). Soif it can be said that the servant, by his own
negleet, in any manner contributed to the accident which
caused the injury (Dynesv. Leuch, 26 L. J. Es. 221;
Senior v. Ward, 28 L. J. Q. BB. 139).

Such is the iaw bearing upon the question as to the
liability of the master for injuries sustained by a servant
while in his employment. There is some difference of
opinion as to its reasonableness. There are those who
contend that the servant is not sufliciently protected by it.
Indeed during last session of the Imperial Legislature, a
bill was introduced to extend the liability of the master,
where the accident is caused by the defauit of a fellow-
servant ; where the accident is caused to the servant by
default of tackle or machinery, though the master is not
proved to have had knowledge of it; and where the acci-
dent is caused to the servant by the negligence of the waster
in not furnishing proper machiuery, the servant having un-
dertaken or continued the work with a knowledge thereof.

This bill did not become law, and if ever again intro-
duced must mweet with a strong and steady opposition fri m
the great manufacturers of England, cvery oue of whom is
interested in maintaining the law without amendment.
We do not ean to discuss the necessity for amendment ;
we are content at present to deal with the law as we find it.

COUNTY COURT JUDGES IN UPPER CANADA.

The Solicitors’ Journal, sfter giving a long extract
from our article in the Law Jorrnal fur August on the
Impeachment of County Couurt Judges, proceeds as
follows :—

¢ We gre not aware what is the precise rank or what are the
special functions of county court judges in Canada; but assuming
that they hold the szme relative rank there as they hold in Eng-
land, we cannot altogether agree with the view taken by our
Canadian contemporary. So far as his remarks apply to the
constitution, to the style or title of this ¢ Court of Impeachment,”
and to its peculiar jurisdiction and procedure, we entirely concur.
Whatever offence is worthy of -*impeachment’ ought not to be

prosecuted rxcept pursuant to a vote of tbe Legislature; and o
that case its prosccution should not depend upun the will or the

Csnndian county court judges be more importent persenages than
English functicnnries of tho samo title, there scems to bo no rea-
son why they should not be removable in Lke manner In Eng-
tand the Lord Chauncellor, or the Chancellor of the Duchy of Lan-
caster, within their several jurisdictions have power o remove
any county court judge for cither *inability or misbebasiour.’
No farce of an *impeachment,’ is required or allowed. A great
and perbaps somewhat arbitrary power is intrusted to n great
functionary upor the faith of its judicious cxercise under the
corrective influence of public opinion, and the system bas not
been found unsatisfactory. It appears to us that the Legislature
of Upper Canada might wisely catrust to the Provincial Chancellor,
if not to the Governor-General, a similar power, and that the
svoner it abolishes its Court of Impeachment the better it will be
for its own reputation and for that of its judiciary.

Qur cotemporary is wrong in the assumption that our
county court judges rank no higher than county court
judges in Eogland. They are, we beg to say, “ much
more important personages than English functionaries of
the same title.””  Qur county courts are courts of record,
having the like practice and mode of proredure as the
Superior Courts and are inferior to the Superior Courts of
Common Law only in amount of jurisdiction. They have
jurisdiction in all personal actions (excepting libel, slander,
criminal conversation and seduction) where the debt or
damages claimed do not exceed $200 (£50) and ir all
cases relating to debt, covenant, and contract, where the
amount is liquidated or ascertained by theact of the parties
or by the signature of the defendant to $§100 (£100). In
point of territorial jurisdiction, our county courts have
authority throughout the whole of Upper Canada quite as
much as the Superior Courts. Besides, the judges hold
office during guud behaviour in like manner as do the
judges of the Superior Courts.

These are our reasons for treating an erring county
court judge, if any such, with more consideration than a
defaulting bank clerk or wayward errand-boy.

FEES TO PUBLIC OFFICERS.

Shortly after the article on this subject, which appeared
in the last number of the Law Journal, was written, Ex
parte Poussett and the Corporation of the County of
Lamlbton was decided in the Queen’s Bench. The case is
not reposted A note of it appears in the proper place in
this number. The court held that it is the duty of county
corporations to pay, in the first instance, allaccounts for fees
properly payable to officers concerned in the administration
of justice, and afterwards to look to the Goveroment to be
reimbursed. The court also held that such accounts must
be audited by the magistrates i~ ccssions before payment
can be exacted. The decision is of much interest not only

ability, pecuniary or otherwiso, of apy individual. But unless | to the public oficers concerned but to county councils.
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JUDGMENTS.
QUEEN'S BENCI.

Present : McLraw, C. J.; Burxs, J.; Haaarty, J.
Septemnber 22, 1862

Regina ez rel. Secker v. Paxton.—Rulo msi for mandamus dis-
charged with costs.

Ex parte Poussett and the Corporation of the County of Lambton.
—Application for o mandamus, Jleld that couaty auditors bave
nothing to do with tho sccounts of the clerk of the peace in tio
first instance. His accounts must be audited by magistrates in
sessions. Rule discharged, but without costs.

(Jreat Western Railicay Company v. The Detjardins Canal Co.—
Rule absolute to rescind order of McLean, C. J., and leavo given
to defendants to plead non est faclum and release, o1 payment of
all costs.

Sloane v. Creasor. — Action against sureties of Division Court
bailiff. Appeal from decision Judge County Court of Simcoo.
Dismiceed with costs.

Moore v. Iynes.—Action on covenant agsinst incumbrances.
Question whether sewerage rate in the city of Toronto a charge on
tho Jand or on the ownere in respect thereof. Jleld not to be a
charge on the land. Judgment for defendant.

The Queen v. Sheridan.—Appeal from decision of Quarter Ses-
sions retusiog new trial. Dismissed with costs.

Toda v. Snyder.—Judgment reversed and repleader awarded.

Ryan v. Miller.—~Action for ssduction. Rule absoluto to enter
noNSsuit.

Reed v. Draper.—Rulo absolute for new trinl on payment of
costs apd payment of £75 into Court in ten days, else rule dis-

charged.

Present: McLeax, C.J.; Borss, J., Hacarty, J.
September 27, 1862

Coulson v. Parke.—Rule discharged.

HMamilton v. McDonald. —Rule discharged on appeal.

Moffatt v. White.—Stands till next term,

In re Prowsional Warden County of Bruce.—Stands till next
term.

Austin v, Corporation County of Simcoe.—Rulo disharged with
leave to plaintiff to appeal, or withia a fortnight to accept a non.
suit.

COMMON PLEAS.

Present: DrapER, C. J.; Ricuarps, J.; Mornisos, J.
September 22, 186%.

Carveth v. Fortune.—Rule absolute for new trial without costs,
on the ground of rejection of evidence.

Ilaskill v. Fraser.—Rule absolute to enter nonsait.

Turley v. Rosebush.—Appeal from County Court dismissed with
costs.

Ockerman w. Blacklock.—Appeal allowed without costs. Semble
county judges should return copies of their opinions, not simply
¢«rule discharged or ruie absolute.”

Howell 7. Aliport.—Postes to plaintiff.

McCance v. Bateman.—Appeal allowed and nonsuit set aside.

Sulls v. O Halloran.—Appeal allowed. Rule absolute to enter
nonsuit.

Shaw v. Shaw.—Appeal dismissed with costs.

Caverill v. Orris.—Rule absolute for nonsuit.

Van Every et al. v. Sims.—Neow trial on payment of costs, a8
learned Chief Justice not satisfied with verdict.

Cameron et al. v. Stevenson.—Rule absolute.

Shipman v. Grant.—Rule disckarged, and judgment for defen-
dant on dewurrer.

Trustees St. Andrew's Church v. Great Western Railweay Co.—
Rule absoluto to appoint an arbitrator,

Caspar v. Franklia.—Rale discharged.

Smart v. The Detroit and Niagara River Ralway Co.—Rule dis-
charged with costs.

Modeland v. McGuire. — Judgment for plaintiff on demurrer,
with leave to amend on terms.

Bryce v. Beattie.—Appeal allowed,

Thompson v. Falconer.—New trial without costs.

Den v. Ogilvy.—Postes to plaintiff.

Don v. Law.—~Postes o plaintiff.

Tart v. Lindsay et al., executors, §¢.—Rulo discharged.
Grakam v. Brown.—Rule discharged.

Dollery v. Whaley.—Stands enlarged.

Robinson v. Potter.—Rule discharged with costs.

1. re Bright and the City of Toronto.—So much as relates to
19th section of by-law absolute with costs.

Metcalf v. Widderfield. —Rule discharged with costs.

Tuus v. Durkee.—Rule nbsoluto to enter verdict for defendaut.

Luke v. Perry.~Appeal dismissed with oosts.

Morris v. Cameron.—Judgment for defendant on demurrer.

Regina v. Toun of Paris.—Judgment on demurrer for the Crown.

Gullespie v. The Cuy of Famiiton.—Nolle prosequi to be entered
according to egreement of parties.

In re Regustrar of North Waterloo.—Rule absolute for mandamus

Griffin v. Judson.—Appeal allowed. New trial.

Present: Drareg, C. J.; Ricuarps, J. ; Morrisox, J.
Soptember 27, 182,
Ireson v. Mason.—N:w trial without costs, on ground of mis-
direction.
English v, Clark.—Appeal allowed. Tule for new trial in court
below discharged.
Carry v. Wallace.—Appeal dismissed with costs.
contract express or iwplied.
Baldwin v. Elliott.—Rule absolute for new trial.
abide the eveant.
Young v. Edmondstone et al.—Appeal dismigsed with costs.
Regina v. Ewing.—As defendant tried o second time improperly
court refuso tc deliver judgment.
Hodgins v. Hodgins.—No judgment.
Fisher v. Jameson.—Stands.
Carruthers v. Reynolds.—Stands.

No proof of

Costs to

Stands.

NEW COMMON LAW RULE.
Towroxto, Trinity Term, 26 Victoria.

It is ordered, that in all appeals from the County Courts,
in all cases where the bond required by the sixty-seventh
and sixty-eighth sections of the County Courts Act is
exceuted, perfected and produced to the Judge of the
County Court whose decision is appealed from, as required
by the said statute, on or before the first day of the term
of the Court appealed to next after the date of such bond,
the case appealed shail be set down tc be heard on the first
or second paper day of such term ; aod that if the case be
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SCHELULE OF FEES.

as abandoned, and the party in whose favor the decision of | To be taken and recewsd by the Clerks of the Peave wn thes Province,

the court below has been pronounced shall be at liberty to |

proceed in the cause as if no proceeding to appeul the sawe

hud been taken,

(Signed) A, McLsay, T.J.

Ronexr E. Buras, J.
Joux H. Haigarty, J.
W. IL Drarer, C.J. C.P,
Wi, B. Ricuares, J.
Joseen C. Morrisuy, J.

NEW TARIFF OF F££S FOR TILE CLERKS OF TIHE
PEACE.
TrixitYy TzRrN, 26T VIOTORIA,
Gth September, 1862,

Whereas, the Table of Fees confirmed by the Judges of
the Court of Queen’s Bench, on the 15th November, 1345,
applicable to Sheriffs, Clerks of the Peace, Constables, and
Criers, for services rendered in the administration of Jus-
tice, and for other County purposes, has become inappli-
cable in many respeets to the duties as now perfurmed by
the respective Clerks of the Peace for the several Counties
of this Province, and new duties have been assigned to the
Clerks of the Peace since the making of the said Table :

Aund whereas, by the consolidated Acts of Upper Canada,
ch. 119, sec. 2, the suid Table of Fees was to continue un-
til otherwise appointed : and power was thereby given to
the Chief Justices and other Judges of the Superior Courts
of Common Law, at Toronto, from time to time, as occa-
sion requires, by rule ur rules by them to be made in Term.
time, to appoiut the fees to be taken and received by such
Sheriffs, Coroners, Clerks of the Peace, Constables and
Criers, for such services as aforesaid :

First. — It iz ordered, under and by virtue of such
authority, that with respect to the dutics performed by the
several Clerks of the Peace, in the several Counties of this
Province, the ‘Table of Fees in the Schedule hereto annexed,
shall be substituted for and taken is lieu of such Table of
Fees.

Second —That the Table of Fees in the Schedule hereto
annexed, shall not be construcd as interfering with the
Orders made by the Judges of the Court of Queen’s Benck,
on the 15th November, 1845, further than as an alteration
of the Fees to be taken by the Clerks of the Peace, for
the several services stated in the Schedule hereto annexed

(Signed,)  Arct’p McLran, C.J.
Wit H. Drareg, C.J.,, C. P.
Rosenrt II. Burss, J.
War. B. Ricnanrbs, J.
Joux I. Hacarry, J.
Jos. C. Morrisoxn. J.

1.

~3ISyen

. For dnsclnrgm« the snme ..............
. Mzking up Estreats of each Session.. 100

=

10.
11.

12.

17,

18

—

9.

20.

. Atlondmg cnch goneml Qunrter Qe«monm 6 00
- Making up Record of each geneml Quur-

. Subpeena..
. Beuch W arrant.....
. Rvery Recogmzunce of lho Peacc for good

. Copies of Deposit ons or anunn:\uom

. Arraigning ench Prisoner or Defenduut

. Charging the Jury with the Prisoner or

i deen of the Tuable establishad on 15ta November, 1515,

To be prid To b juid
i out of (he i |-y pnrn

CTS ot B ot
For drawing Procept to Summon the]
Grand aud Petit ury, attending Justices,
to sign same, and trangmutting to the
Sheritf oo v 40O

—
<
<
(=

ter Scesions..
Notice of every s\ppmmmom of iy (,on |
stable, under 23 Vict., ch. 8, or other
officer appointed by the Justices in Scs-
sions, and notice of any order made by the
Quarter Sessions, when required to be

n-tified to uny person or pnrty 020
0 50 0 50

1 00

hebaviour......... ceerersneeneteneer 1 00
0 50

Every allownnee of Certiorari (to be p’ud
by the party applying)..c.ecee oo 100
Furaishing to Sheriff and Corouers revnsed
lists of Constables, whenever ordered to!
be done by the Justices in general Quarter

Sesvions .. 100
Reading nny Smtu!n or pubhc Proclﬂmu-
tion, when required to be done by law.. 025

furnished to Prisoners, Defendaunts, or
their Counsel, when required, each folio
of 100 words {to be paid out of the County
fumls, or by the party applying, accord-

ing to the nature of the case)... 0 08 005
. Receiving, fing, and reading each Prc-

sentment of tho Grand Jury.. ceeees .. 0 50
. For copy thereof ferwarded to the Govern-

ment, or to the County Council, when

directed by the Quarter Sessions........... 0 60

indicted, (10 be pawd out of the County
funds, or by the party applying, as the
€130 MAY D) eevre sieviiisvueneesiieesins vanes 0 50 ¢ 50
Empanaelling and swearing the Jury in
every case, whether crumnal or otherwise,
where by law & trial by Jury is to be had
at the Quarter Sessions, and when no fee
is fixed by statute: (to be paid out of the
County funds, orby the par!y, a9 the case
may be) .. ten cecenesan sa e
Swearing 0.1ch \\xtncss upou any trial by
a Jury, or to 2o before the Graad Jury:

(to be paid out of the County funds, or
by the purty, as the caze may be).. ...... 020 0 20
Filing esch Exhibit on a triai: (to be
paid out of the County funds, or by the
party, as the case may be)... 0 08 008
Every Subpecan Ticket, or copy of Sub
paeng, when necessary: (tobe paid outof
the County fuads, or by the party apply-
ing, as the case may be) vevevees vevenunennn 020 6 20

Defendant, upon each indictment: (to be
paid out of the County funds, or by the
party, as the ¢ase may be) woeeeeere ceenrees 100 100
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To be palil ' To be pald
ont of the: by

Co Fund

22,

23.

31,

8s.
84

85.

36.
37.

89.
40.

. Making up Record of Conviction or Ac-

. Every Copy or Ex'ruct of a Rccord or

. 1f abeve 10 folios, then for each folio......
29,

80.

. Calling parties on their Recognizance, and

. Making up Book cf Ordcrs of Scssu.)ns,

Receiving and recording each Verdictof a
Petit Jury, in any case of trial by Jury.'
(to be paid out of the County funds, or by
the party as the case may be)
Recording each Judgmeont or Sentence of
the Court upon a Verdict or Confession,’
to be pnid out of tho County funds, or by:
the party, ns tho case may be)

. Making out and delivering to the Shoriﬂ'i

s Calendar of the Sentences at each Court,

. Certified copy of Sentences sent with the|

Prisoners to the Penitentiary, atter each
Session.. ....

quittal, in apy case wkere it may be
necessary: (to bo paid out of the County
funds, or by the party applying, as the,
case may be,) per folio of one hundred,
WOrdS .ecevuues snncsnns vevenonenns

Paper of any kind, requiréd to be made
by Law, or by Order of the Justices in
Sessions, or for the Information and use
of the Government, when required, and
where no charge is fised by law—if the
samo shall be less than 10 folios of one
hundred words each ....oceenne vunnns

ees cosase

Discharging any Prisoner by Proclama-
LHON covrerens cone saes socranoncne sreerenes sesernnen
Drawing bill of Costs, mcludmg taxation
(to be paid by tho party), and filing the
same where necessary to be made and
filed, a8 in cases of Assault, Nuisances or
the like, and in Appeals. iceeee veree wenen.
Drawing out and taking each Recogni-
2ance to appear, oither of Prosecutor,
Dofendant, or Witness ......cco ceveseas venens
recording their non-appearance, for each
person called : (only to be charged where
the parties do not answer) ......... ..
Drawing order of the Justices to streat
and put in Process: (on the whole list)
Entering auy Order f Sessions, or of the
Chairman with two Justices, to remit any
Estreat, and recording an Entry of the
samo: (to be paid out of the County funds,
or by the party relieved, as may be or-
dered)..eeeeeee wove & -
Entering and Extractmg upon a Roll in
duplicate, the fines, issues. amerciaments,

and forfeited Recognizances, recorded in
each Session, making Oath to the same,
and transmitting to the Sheriff. ............
Making out and delivering to the Sheriff
the writ of fieri-facias and capias thereon.
Making out end certifying copy of Roll
and return of the Sheriff, and transmitting
it to the Receiver- Generalo e v ooe.

declaring the limits of the Dirision Courts,
aod entering the times and placeq of held.
ing the Courts...
Making out and transmmm" a copy
thereof to the Government. ..... oo ceeeeee
Making out and transmitting copies | v'th

letter to the Clerks of each Division Court,
of the divisions made by the Q Sessions, !

$ cts.

0 60

0 60

1 00

0 60

010

100
010

0 50

025
060

2 00
060

100

1 00

100

1 00

l A ppr‘ltxg

S ots.

0 60

0 50

10

41,
42,
43.

44.

45.
46.

48.

49,
60.

58.

9.

To be pald
out of the
Co. Fund.

To bo pald
by

! apolyiog.

Drawing Orders of Sessions for nltonng
the limits of Division Courts........... ...,

Making out and transmitting coplcs of]
such Orders to the Govzrnment.............
Making out and transmitting copies of such
Orders to each Dinision Court affected by
tho alteration..ceees covereens seeertans coereenne
For each copy of Scheduie of the l)mslon
Courts, with the order of Sessions, for
Publication .ecceeeees corennesens seers aveeanens
VFor every Search under three years: (to
be paid by the party making tho search).
For the samo extending over three years..

. For every Certificate required of proof ofj

a Deed, to be paid by tho party applyiog
for the same.. .

For every other Certnﬁcate reqmred by lnw
or by order of the Sessions, to be given,
where the same is under five folios: (to
be paid out of the County funds, or by the
party applying for the same, according to
the nature of the case)}.......cevct corscrcncans
For the same, if more than five folios, per
folio ...... oo sresnsens esensaen setenses srssansenaes
Copyingorders ofCourt and causmg sume
to be published, where it is requisite, for
cach order, exclusive of the expense off
publication

. Receiving and filing »*.davit of Bastardy,

to be paid by the pa..y producing it......

. Receiving and filing each Tender for avy

public work, or supply, or printiug, or
other service....

. Makingout a hst of the seveml tenders on

each occasion, as they are opened, epeci-
Tying the names, prices, and other parti-
culars, aod filing the same, wheu required
to be done by the Justices. ...... e rarerenne

. Drawing Bonds or Agrecments for the de-

livery of articles, or for doing the work
for the Gaol or other County purposes,
and attending execution, when required
by the Justices. eecerrscenee

. Receiving and filing accounts and demands

at the General Qnarter Sessions, prefer-
red agaiost the County, in cach Session,
numbering them, and submitting them
for audit, and making out the cheques...

. Making out and delivering lists of orders

on the Treasurer, made at each Court of]
Quartev Sessions .. ...
Making out and trausmmmg to thc ln-
epector Qeneral, & return or Schedule of|
all Convictions wbich have taken place
Yefore any Justice or Justices, or before
the Court, each HSt.ceees cnere crverenne canens
Making out the annual account to be laid
before the Grand Jury at the Quarter
Ses~’ g (vude Consol. Stat. U. C. ch.
122), . ¢ the sum necessary to be provided
for the maintenance of insaue persons....
For every report or return required by
Statute, or by the Government, where no
remuneration has been provnded by this
Table, or Statute.. "

. Makiog and transmmmg a retura to the

Goverument o1’ Justices and Coroners who
have taken the Oaths, when required to

100
0 60

0 60

0 60

0 50
010

0 50

0 60

1 00

100

100

100

be done, for each retura ...

100

$ cts.

$ ots.

0 60
010




1862.] LAW JOURNAL 250
T e ot To te pabdt T o pald

et oy peey entatthe Ly pcty

Co tund * nqul)ln.: :(“\ rund apply ing.
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G1. Drawing every apecinl Order of the Court 77. For accounting to the County Member fur’
of Quarter Sevxions, necessary to be com- the copres of Statutes not called for ll_v‘
municated to any party, and entering it the Justices and County Offcers, and.
ou Record tooiis v conniiiinine cereenes e 0 60 delivering the samo to him, whencvcrl

G2. Letter, and tranemitting or delivery to such duty shall be required by Statute,!
the party interested or affected theredy.. 025 or by the Government—and no other fee

63, Swewine cack  party to an Aflidavit, sllowed. o enne i e e e 100
wherc no charge is elsewhero provided 78, For procuring ami supplying to Clergy-
for it: (to bo paid out of the County men and Miristors all Books and Forms
fur ds, or by tho party for whom the Affi- required under the Convol. Acts, U. C.,!
davit is sworn,according to nature of case) 020 020 ch. 72, for each Hook with the necessary:

64. Causing notice to be published of any set of Forms. .oveunenniee cesiesensninneent 0 25
special or ndjourncd Sessions, when di- I 79. For forwarding the Returns directed by,
rected by the Chairman of tho Quarter : the Census Act, Consol. Stat. Can., ch.|
Sessions, or other two Justices, sv todo : 23, annually e I 060
(exclusive of the amount paid the printer : 80, For receiving and Filing Voters Lists
for publiention) e eieieriuevee vervenes oo nne 100 under the Election Law, Con. Acts, Can.,!

6J. Sewding notice of any such Session to the ' ch. 6, sec. 6, sub-sec. 2, each list.... ..... | 025
Justices individually, when it may be 81. For attending ami producing before;
directed by the Chairmag, or other two County Judge the Duplieate List, when,

Justices, for cach notice wueveees ceveernnnaes 010 required by the Judge to do so, under|

66. Attending ench adjourned or Special Ses. sub-sec. R of the sameu. e v, ‘ 0 50
sions, and making up Record thercof..... 250 82. For filing each List, Return, or other

67. Receiving and filing Notices of Appeal, ! Paper, where no charge is specially Qro-!
and the Appeal from any Judgment or | vided for. except Accounts and Claims
Counviction by one or more Justices, ! against tho County, and papers connected! !
where an Appeal to the Quarter Sessions with matters to be charged agninst private-
is given by law: (to be paid out of the individuals: (to be paid out of the County-

County funds, or by the party appealing, funds, or by the party for whom the ser-'
a8 the case may be) ..o eenscveeirnveenn. 025 025 vice i rendered, according to the nature:

GR. Wh:n the Appeal called on, reading the of the €ase).. evvreree cervirrenenevisesressvenens . 0 08 0 08
Conviction, Notice of Appeal, and Recog- S
nizn(;lce: (to be paid out of the County (Signed,) A. McLray, C.J.
funds, or by the party appealing, as the . .
€136 MY BE) ervvrvvron et e sressene 060 030 Wor. IL Unazer, C.J., C.0.

€9. For all other Services upon the trial of Roserr E. Burss, J.
such Appeal casze, when tried by a Jury, Wa. B. Ricuaros, J,
includiug the receiving and recordicg the Jony H. Hroarry, J.

Verdict, the same charges as in ordinary

Criminel Trials: (to be paid out of the Jos. C. Mozrisox, J.

County fuuds, or \by the party, as the T T
CASC MAY D) s eerncrarnnns corereres svoses saven

70. Issuing Process to enforce the Order of SELECTIONS,
the Court in uny Appeal case: (to be -
pard out of the County fuads, or by the STR A. McNAB, BART.

71 ’I\)lm}ty’ P t:u:vcase "{“”fbl‘;') tress or Com. 1 00 100 The Canadian Bar hus vecently lost one of its foremost and

71, Making out Warrant of Distress or Com- s e .
mitment, in any case where mo fee is most patnou.c citizens ; & man who reflected honour. on the
specially assigned therefor in any Statute, legal profession, to which he Lelonged; & man who, in more

. B in this Tat;lf:a ------- oo s s 100 than one capacity, so served his Queen that he may fairly be

72. Drawing ceitificate of approval by the ; i R ani
Justices in Scssions, of suretios tendered recko:\ed among the optimé de patrig 7{1m£:. .Sn- Alli.m.l\apmr
by the Sheriff: (to be paid by tho Sheriff) 0 50 | MacNab, Barrister-at-law (at one time Prime Minister of

3. Administering Qaths toany Public Officer, Canada), died at Hamilton, on the 8th of August, after a short,
when suthorised so to do: (to be paid by . i
e 0 25 |Dbutsevere iliuess, at the age of 61.

74. Receiving and filing each Oath of Quali- Allan Mapier MacNab was born on the 19th Feb., 1798,
25 ﬁfl‘“r'f’:t"f“‘]“.st‘ce of ‘b: Pé‘“’"'" ------- 025 Ilig grandfather, Robert Macnab, of Dunduarn, Perthshire
3¢ H . . .

o all Li“z;: :r,‘i:fe‘; ‘gyta?recﬁﬁiﬂl?m (who sprung from the ancient Higbland family of Machd
Chairman, or of the Justices in Sessions, . Nab), was a captain in the 420d Higlanders, and by bhis
tol Justices, Coronelis, or_Constables, or wife one of the Stuarts of Ardvorlich) bad issue, a brave officer,
others, upon special business connected \ H .
with the admiistration of Justico, or Allaf\ McNab, lleutennn.t in the 3rd dragoons, wh.o went to the
COUDLY PUTPOICS.. vuvrevvrenssrareene wane oe | 0 25 province of Canada as gide-de-catsp to Gener.l Simcoe, when

76. For distributing the Statutes to the Jus- Canada was “a dense and unpeapled wilderness,”” and ulti-
tices and County officers, ur others, when ly settled there, having married a lady of the noble houss
directed by the Statuto or the Govern- nmtevy. t el d ! h gf N Cy t N e hous?
ment 8o to do, und taking receipte therefor of Napier, the daughter of our then Commissioner of the
from cach Justico or Officer.ivecverenne .| 0 10 port of Quebee, Of this marriage the subject of our present

o

-
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notico was the issue, B viv and edueated in the colony, he | was publicly defonded by Lord Palme-stonin the lower Fouse,

was little more than fourteen vearanfage when he volonteered
to juin tho grenadiers of the Sthoregmen. in the attack un the
Americans, when maost of the compuny were killed.  After the
campaign of 1814 15 ho wae actunily gnzetted to an encigney
in the British Semy s bt wher the reduction in the line took
effect in IRI6, he found himself withoant employ, and, being
of an active dizposition, he repaired at oneo to Toronto to stud
law, and in due courso of time—wo believe abont the year
IR23—was ealled to the Canndian bar, ut which he practiced
with eonsiderable success,  Ie now took up his residence at
Iamilton, which soon hegan to feel the etfects of his encigy
and ability, and was gradually reised from n second-rate
municipality to a flourishing city. An address presented to
him lato in iife by *he members of the Canadian bur pliced
upon record the high opinion entertained of his honour, ability
and intearity among his own profession, and wo regret that
we bave not space to repeat it ltere,

In 1830, Allan MacNab had gained so wide a reputation as
o lawyer, a man of husiness and practical sense, that he was
aolicited to offer himself as a candidate for the representation
of the county of Wentworth, in the Parliament of Upper Can-
ada ; and he was successful in his firet attempt to enter upon
public life.  He had not held a seat in the loeal legislatare fur
many years before he was chosen ns speaker of the provinee,
and in that capacity was most actively engaged in 1837-8 in
the suppression of the Canadian rebellion, headed by Mr. Pap-
inean, who (it 2o happened) had heen recently elected to the
sperkership of the Parliament of Lower Caneda, Sir F, B,
Head, in sume of his published wurks, places on record in full
detail the patrivtic eunduct of Sir Alian NacNab on this
aceasion ; but adds, semewhat sareastienlly it must be owned,
in reference to the reluctance of the Home Guverument to be-
stow on the subject of this memoir any higher reward than
the mere barren honeur of knighthood, that the two speakers
fured muchaltke, for * while the rebel was forgisen, the patriot
was forgotten.”  Nor can the remark be censurea as entirely
undeserved, or even as n great exaggeration ; fur Lord Durliam
not only pardoned the leaders of the vutbreak, but even heaped
upon them honours which, whether prudeitly disposed or not,
wera very strungly grudged by the luyalist party, while their
own servicos were scarcely recognised. We remember,
observes a local writer, that a singular scene in the IHouse of
Assembly between Sir Allan Macnab and a prominent speaker
of the extreme radical party, caused great amusement at the
time. A Mr. Simpson, whoe had muarried Mr Roebuck’s
muther, was speaking in favour of M. Girouard, who had been
commander of the rebel furce at St. Eustache, and whom the
Government had appointed Cummissivner of Crown Lands.
Sir Allan ruse, and, bowing to the Speaker, begged leave to
ask Mr. Simpson if this was the M. Girouard fur whose appre-
hensivn a reward of 5007. had been offered 2 Mr. Simpsun -
“ Yns.” Sir Allan—* Was he apprehended, and was the re-
ward paid?”’ Mr. Simpson—* Yes.” To whom was the
maney paid ?”  Mr, Simpson—*To wmyself.” Sir Allan—
**Then if there was no mistake, and if the (iuvernment ap-
pointed M. Girouard a commissioner, you will of course, return
the muney ?” Mr. Simpson—* Oh nu ! I have spent it.” Sir
Allan—*T thought, Mr. Speaker, that these facts might as
well come from the hon. member (bowing to him) as the Lest
authority.” It is almost superfluous to add that the remark
was followed with roars of laugbter.

The patriotic condact of Sir Allan McNab was alsv exhilited | situdes uf many lives; the life u

and (1f we remnember right) by the lde Duke of Wellington
w the npper [loase of the Tmperial Legisiatare, and in July
18338 &ir Allan MacNab received, by patent, the hunour of
knizhthood.

When the union between the Legislateres of Upper and
Lower Canada was effected, Sir Allin Jost his emoluments as
Speaker of the Assembiy. e, however, took office in mcro
than one rubsequent ministry, and in 1836 wax anpointed to
the responsible poat of Premier,  This effice he held under the
Inst year of Lord Elgin's adwiniatration a3 Guvernur-Geueral,

“and under the first of that of Sir Edmund Head.

Oun the 5th Feb. 1858 Sir Allan was create.. a Raronet of
the United Kingdom, thus recciving from Lord Palmerston o
tardy, but by no means excessive, reward for public services
of more than a quarter of & century in duration,  Socn after-
wards, on visiting England, he was nominated honorary celonel
in the English army and aide-de-camp to the Queen. It was
utderstoud that the latter honuur was bestowed upun him Ly
her Majesty herself, to mark hes rense of hisenr 2y and ability
in enrolling a militia foree in the provinea .f his adoption,
I1e contested Brighton at the last general election, upon mod-
erate Conserative prineiples but without success,

Sir Allan MaeNwD was twice married, but as he has left no
iszue male his baronetey has become extinet. 1y first wife,
whom he esprused in 1821, was Elizabeth, danghter of Lieu-
tenant D. Brooke, by whom he bad a son, who died i1 infancy,
and also a daughter, married 1349 to Mr. Juhn Sil sbury
Davenport, a deputy-comnmissiary-general : his secoi 1 wife,
whom he married 10 13831, wag Mary, daughter of Mr. J, Stoare,
sheriff of Johnstowne district, by whom he has lete two nugh-
ters buth surviving, viz. Sophia, married on the 15th Nov. 1835
to the Right Hon. Viscount Bury, M.P., Camptrolier of her
Majesty’s Household, and formerly superintendent of Indian
affuirs in Canada ; and Mavy Stuart, narried in Sept. 1861 to
John George Daly, Fsq., son of Sir Dominic Daly, governor
of South Australia,  Sir Allan leaves also a eurviving sister

- to Jament his Juss.— Law Tunes.

MR. JUSTICE TALFOURD'S SKETCII OF SIR WILLIAM
FOLLETT.

As we announced to our host onr intention to depart onthe
following day, ke brought us his record of visitors for the
customary iescription of our names; and, turning over the
pages, I was srartled by the traces of a well-known hand,
tremulously indicating the presence of ** Sir W, Follett,”” when
on a journey—too late, alas !—in search of renovated strength,
in the autumn of 1844, Since then, the calamity which im-
pended over that celebrated lawyer has occurred: what an
extinction, how sadly promature, how awfully complete !
The contrast between life and death never seemed to me so
terribly palpable as in this reminiscence thus awskened : the
action ot the life had been so fervid, the desolation of the
grave was 3o raylese. Before me lay an expiring relic—for
the writer was stricken mortally when he traced it—of a lfe
of the mosc earnest endeavors and the most brilliant successes
—a Iife loved, prized, cherished, hooored, beyund the common
lot even of distinguished men—the life of an advocate who
had achieved, with triumphant ecase, .a¢ foremust place in a
profession which in its exercise invulves intimate participation
with the interests, hopes, fears, passions, affections, and vicis-

Fa politician admired by the

1n the seizars of the Curdline, which had‘ been sent by some | first asserably of free men in the world, idolized by partizans,
leading Americans to keep upen cummunicativn Letwcen the respected by uppunents, esteemed by the best, consulted Ly

rebels and the United Stutes.  As is well knuwn to esery reader
of Sir Francis Head and indecd to every one who has perused
the parliamentary debates, he set the vessel on fire and =ent

l
I

the wisest, whose declining health was the subject of solicitude
to his suvereign—quenched in its prime by too prodigal a use
of its energies—and what remaing? A name dear teo the

her over the falls of the Niagara, seizing her at a moment when | affections of a few friends—the waning image of 2 modest and
Ler crew wero ashore. 1lis gallant conduct vn this occasion | earnest speaker—and the splendid example of success embodied
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in a fortune of £200,000, acquired in ten years by the labors
which hastened its extinction—are gll this world possesses of
Sir William Follett. The pcet’s amticipation, ““ Non omnis
moriar,” so far as it indicates earthly duration, has no place
in the surviving vestiges of his career. To mankind, to his
country, té his profession, he has left nothing ; not a measure
conicéived, not a danger averted, mot a principle vindicated ;
not ;t‘s.pég,ch( intrinsically worthy of preservation ; not a strik-
ing image, hot an affecting sentiment: in hie death the power
of mortality is supreme. How strauge—how sadly strange—
that a course s0 splendid should end in darkness so obscure!
It may be well, while the materials for investigation remain,
to inquire ittg the causes of success #o brilliant and so fairly
attained by povers’ which have Ieft so little traces of their
progress: "Hriking was never tioré decidedly at the head of
the Common Law Bar than Follett ; compared with Follett, he
wag insignificant in the House of Commons; his career was
chequered by vanities and weaknesses from which that of
Follett was free; and yet, even if he had not been associated
with the greatest constitutional questions of his time, and their
triumphant solution, his fame would live by the mere force

and beaaty of his forensic eloquence as long as our language. | ed

But no collection of the speeches of Follett has been made,
none will ever be attempted ; no speech he delivered is read,
exoept perchance as part of an interesting trial, and essential
to its story; and then the language is felt to be poor, the
cadences without music, and the composition vapid and spirit-
less ; although, if studied with a view to the secrets of forensic
suocess, with *‘ a Jearned 8pirit of buman dealing,” in connec-
tion with the faots developed and the difficulties encountered,
it will ‘supply abundant materials for admiration of that
unerring skill which induced the repetition of fortunate topics,
the dexterous suppression of the most stubborn things when
capable of oblivion, and the light evasive touch with which the
speaker fulfilled his promise of not forgetting others which
could not be passed over, but which, if deeply considered,
might be fatal. If, however, there was no principle of duration
in his forensic achievements, there can be no doubt of the
esteem in which they were held or the ﬂ;aage_rn;:s fwi'th tv;bich

h is remacy in the minds of clients was
213&?@5?: ﬁ'@% of'd "Bf?»ghigl or a youthful Roscius or an
extraordinary preacher than the result of deliberate consider-
atiof j and yet it prevatled, in questions nof of an evening’s
amdsemdnt;ibusief penury or riches, honor or shame. Suitors
were content, not only to make large sacrifices for the assured
advantage of his advocacy, but for the bare chance—the distant
hope+«of having some little part (like that which Phormio
desires t0 retain in Thais) of his faculties, with the certainty
of preventing their opposttion. There was no just ground, in
his ease, for the complaint that he received large fees for ser-
vices he did not render ; for the chances were understood by
those who adventured in his lottery; in which, after all, there
were comparatively few blanks. His name was * a tower of
strength,” which it was delighted to know that the adverse
faction wanted, and which inspired confidence even on the
back of the brief of his forsaken junior, who bore the burden
and heat of the day for a fifth of the fee which secured that
name.:- ‘Will posterity ask what were the powers thus sought,
thas prised, thus rewarded, and thus transient? They will
be-truly told, that he was endowed in & remarkable degree
with some moral qualities whick smoothed his course and
charmed away opposition, and with some physical advantages
which happily set off his intellectual gifts ; thathe was blessed
with a temper at once gentle and even, with a gracious manner
and a social temperament ; that he was without jealousy of the
solid or showy talents of others, and willingly gave them the
amplest meed of praise; that he spoke with all the grace of
modesty, yet with assurance of perfect mastery over his sub-
ject, his powers, and his audience ; and yet they will pcarcely
redognize in these excellences sufficient reasons for his extra-

ordinary success. To me, the true secret of his peculiar
strength appeared to lie in the possession of two powers which
rarely cobxist in the eame mind—extraordinary subtility of
perception, and 8¢ remarkabls simplicity of execution.—Sequel
to Vacation Itambles,

SIR MATTHEW HALE.

The following precepts, in the handwriting.of Sir Matthew
Hale, were found among his papers after his death. It is
a code worthy of the learned Judge who rightly observed
it.

‘““That in the administration of Justice, I am entrusted for

rightly, deliberately, resolutely.” ar
implore and rest upon the direction and strength of God.”

“That in the execution of judgment, I carefully lay aside
my own passions, and not give way to them, however provok-
»”

“That I be wholly intent upon the business I am about,
remitting all other cares and thoughts as unreasonable and
interruptions.”’

heared.” .

o e ey
“That in business capital, though my natute prompt me to
pity, yet to consider that there is also & pity due to tﬁ;s m,}
try.” T
“That I be not too rigid in matters purely conscieutique,
where all the harm is diversity of judgment.” .
““ That I be not: bissed  with. compassion 4o the pser, or
favour the rich, in peint of justice” .. ..o o o

in any thing I do, in point of distributioh of justice’” - =+
keep myself exactly according to the rules of justice.”
and acquittal.”’ :

harm ensues, moderation is no injustice.” AT
“ In criminals of blood, if the faot be evident, severity is
justice.” R A
“To abhor all private solicitations, of what kind soever, and
by whomsoever, in matters depending.” t
“To charge my servants not to interpose inany business
whatsoever ; not to take more than their known fees ; not to

counsel.” S
“To be short and sparing, at meals, that I may be the fitter
for business.” C e

LEGAL NOTES AND ANECDOTES.

A bailiff who had been compelled to swallow a writ, reshing
into Lord Norbury’s court to proclaim the indighity done to
justice in his person, was met by the expression of a hope that
the writ was * not returnable in this court.”

Lord Campbell mentions that Lord Erskine, when Lord
Chancellor, in one of his judgments, observed, * Lord Coke
considers the word lunaticus as by no means material, classin
it with amens and demens, and there is no doubt that the moon
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“That I rest not on my own understanding or strength, bljl":»

“That I soffer not myself to be prepossessed with .any.
judgment at all, ’til the whole business and both pargigs he. ...
: Coie s spiderde e o

“ That I never engage myeelf in the beginning of oy caubs;. !
but reserve myself unprejudiced ’til the whole be:bewrdi?t fic: ©

give any undue precedence to causes; pot jo.regommend.

God, the king and country; therefore, that ib mast. be done -

ti

“ That popular, or court applause, or distaste, have influense
“Not to be solicitous what men say or think, so longdas ¥~
“If in criminals it be a measuring cast, to incline to mezcy :

“In criminals that consist merely in. words, when ne more -
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has no influence over lanatics;” and be notices that Vesey,
jun., the reporter, represents this as o point of lnw decided
by Lerd Faskine, and puts in the margin of his repors - In
cases of lunacy, the notion that the woon has an tluence is
erroneous.”

An old English statute commenced by an enactment relat-

! In the Statutes at Large some funny things may be found.
f'hiere s one which is not to be brought to book, and wust be
given ay a tradition of the time when George 1. was KRing,
Tts tenor i, that a LMl whizh proposed, asa punishment of an

“offence, to levy a certain pecumiary penalty, one half thercot

fto go to Ins Majesty and the other half to the informer, wag

‘altered in committee, in 8o far that, when it sppeaved in the

ing to the admission of attorneys, aud finished by probibiting PN
. A - | y i VS i i{ 3 r ar
the importation of horned vattle, form of an act, the prushment was changed to whipping and

limprisonment, the destination veing eft unaltered.

A few years ago, a learned M. P. brought in a bill with the - . .
double object of providing public prosecuters for England, and : Bentham was at tl_xo tru_ublo of counting the words in ono
making it a statute uffence fur & servant tu steal his master’s, Sentenece of an Act of 1’;1r]{:\lxxexl§, and fuund that, lmgmmng
corn for the purpose of feeding the master’s horse. iwith “ Whereas” and cndng with the word “ repealed,” it

. was precisely the length of ¢ dinary three-volume novel.
Sir Matthew Ilale did not extend his supremacy over the !“ w precisely tho length of an ordintry three-volum

entire See of the Criminal Luw; and theretore, when Lord, The Irish statute-hook apens characteristically with # An
Campbell writes of his History of the Pleas of the Crown, thut ' Act that the King’s officers may travel Jy sea from one place
it s a ‘ complete digest of the Criminal Law as it existed in Sir [ to another within the lund of Ireland.”

M. Hale’s day,” 2 stood s espressine. in an R )
e llil~lb?es<<l¢1l1)s . tl;fnm‘:fﬁz[b‘; ::‘l(:)etz::&’ég t:: bcc\gn:xcm\l\:r; '5' ?: :  Many very ancient works have no title-pages, but commence
it ) » 4t W VU thas, Ioe Incipit, &, A geuntleman of more ambition than

It bas been said of Blackstone’s Commentaribs that they, capacity, coming into possession of such a volume, had it very
have lieen so often patched, that they will soon resemble Sir handsomely Lound, cacsing it to be lettered thus: ** Works of
John Cutler’s sulk stockings, from which every particle of silk  Hoce Iucipit. Rome. 1490.7

|

had beeu displaced by durmn:‘;s of worsted. . . Inacarriage case before the Queen’s Bench, Mr. Hawking
. It was pleaded on behalf of a Hundred charged with a loss 'yaq frequently to advert to that deseription of vehicle ealleda
incurred by robbery on Gad’s Hill, that time vut of mind, it 1« B:ougham,” which he pronounsed in proper dissyllabic form.
had been customary to rob upon Gad’s Hill. | Lord Campbell suggzested that the word was as frequently eon-

Kelyngs veports:—*At the Lent Assizes for Winchester (18! tracted to * broom,” which was just as well known, and the
Car. I1.) the clerk appointed by the bishop tv give clergy to | use of \vhxclj would save a syllable.  Henceforward Mr. Haw-
the prisoners, being about to give it to anold thief, [ directed |kms.cullcd it “ broom.” Presently the argument turned on
him to deal clearly with me, and not to say legil in case hc;ommbpscs, and I{m'd Campbqll frequertly used the word
could not read ; and thereapon ho delivered the houk to him, - ¢ omnibus,” to which he gave its due length. “T beg your
and I perceived the prisuner never luoked on the Look at all; ' Lordship’s .pard‘nn.,” retorted .\Ix:. Hawkins, “bat it your
and yet the hishnp’s clerk, upon the demand of *“lpt or non | Lordship will catl 3t ¢ bus,’ vou will save two sy'\!:lbles, auvd
legit?” answered “legit.” : The learned

Atd thereupon I told him Ldoubt-! make it much more intellimible to the gvit_nesscs.”
ed he was mistaken, and had the question again put to him ;  lord assented to the proposed abbresiation,
whereupon he answered again, something angrily, “leqit.” | Gibson, C. J., delivering the opinion of the court in Riddle
Then I bid the clerk of ase /e not to record it, and I told the ' ¢ Heldon, on the rights of & lodger to exemption from dies
parson that he was not th= judge whether the culprit could |iress, says tiiat Poin’s friend speaks with ‘ legal precision,”
read or no, but a ministerial officer to make a true report to) yhen he demands—' Shall I not take mine ease in mine
the court; and so I caused the prisoner to be brought near,]inn m *

and delivered him the book, when he confessed that he could: s ogp R

not read. Whereupon I told the parson that he bad uupreach- In Rolle’s Reports, p. 286, in an action for words, the case

ed more that day than he could preach up again in many dage |Iis.. “ On du, Sic Th. IHolt had taken a cleaver and stricken

aand I fined [lim}ﬁ‘-c marks,”’ v Pag *RY Gayes | bis cook wpon the head, so that one side of the head fell upon

A searcher after something or other, running his eye down ?2:grih°l‘:l(1]‘;r'cg:g ;&'{é ‘I:gf{."gm u;hecegu}?xl;ts&:?llxgez %‘0;‘0

the indesx of o law-book through letter B, arrived at the refer- 1370001 ) i b pur c¢ aruae my

ence “ Best—Mr. Justice—his ereat mind,” ‘bon:” the cook’s death, after the splitting of his head, being
St—Mr, —his gre: ,

Desiring to be A ;
. : . S : fmatte n . Mr. Wall: ays aso may b
better acquainted with the particulars of this assertion, he ;“"m v of inference onty. Mr. Wallace sass this caso may be
. .~ icommended to Mr. Chitty, who may, perhaps, reconcile the
turned to the pago referred to, und shere found, to Lis entire | o "oe pleading involved in it with the doctrines ef dedical
satisfaction, * Mr. i 1 ad ¢ at mind to 1 7 . el ‘
sfaction, * Mr. Justice Best said ’I’xe had a great mind ! Jurispradence.
commit the witness for prevarication.
- . " o 3 2
A trapslator of Latin law-maxims translated “ messis sequi-; 1he fisherman in Plautus’s Rudeas, espresses what are
tur sementem,” with a fine simplicity, into ** the harvest folluws ; COmMMoD Dotivbs uf the iguorant in law concerning property
tne seed-time ;7 and * actor sequitur forum rei,” hewade ““ the Jound :
agent must be in court when the cuse is guing on.” ; Uhi dimist retem atque hamum. quidquid haesit extralo,

. . ‘ . [ Mourn quod rete atque hamt uacti sunt. meum potigsimom 'st.
At a sitting of the Dublin Court Eschequer. Baron Richards | e s . . . .
The mitigation of punishment in cases of omicide se defen-

found it necessary to administer a rebuke to Mr. Whiteside, |
Lord Derby’s Irish Solicitor-General, Mr. Whiteside demand-,
ed, in a declamatory mauner and in an unusual style, thatthe .,
court should give its reasons for the course taken in this case, |

and expressed regret that there was no appeal from iis decision. |

dendo is glanced at Ly Shakspere’s Gravedigger, who throws
out that Ophelia would not have had Christinn burial, but that
the Crowner had found her suicide se effendendo.

In Manning and Bray’s “Ilistory of Surrey,” the following

Baron Richards smid, ke had too much reliance upon the genle- | curious account is given of Mr. Sergeant Dary’s early career:
men of the bar to fear that such astyle of addressing the court | —* This gentleman was n most eccentric character. Ile was
would be adopted as a precedent.  *Mr. Whiteside baslache  at'at Exeter: and a sheriffs officer coming to serve on
referred to the performance of my duty 2s a Commissioner in . him a process from the Court of Common Pleas, he very cicilly
the Incumbered Estates Court,” said the judge; **he has no asked him to Irink some liq. or.  Whilst the man was drink-
right toinflict upon me he odium of his panegyric. Idieclaim | ___ . ; o
his comment, and rcject his praise.” | ¢ KmgHeary IV, (Part L), Act 1L Scene 8. + Tho Reporters, 155 32 od.
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ing he contrived to heat a poker, and then asking what the; DIVISION COURTS,.

parchiment process was made of, and being answered of sheep-| - o e e e e e e

skin, he told the man he beheved itmust eat as well as mutton, Tu CORRESPONDENTS

aud recommended him to try. The bailiff ~sud it was Ina’ AU Commoanieatioms on the subgect of Dhoision Cuarte, or kivang any relation o

business to serve processes, not to eat them ; on which Mr. { DNr o e, dre in fulire o be aididvessed G The B s vf the laaw Journal,
avy 1 3 . e . . Barrre (Lt tlice ™

Davy told him if he did not eat that, he should b“'ll“:)“ e | T e Comemnientions are as hatherto to be addressed (o~ The Editurs of the

poker; the man preferred the parchment: but the Court of | Law Journal, Toruw”

Common Pleas (not then accustomed to Mr. Davy's jokes) | ——— --mv o — I
sent for him to Westminster-hall, read him a eerious lecture PIIE TLAW AND PRACTICE OF THE UPPER
for contemapt of their process, and sent him to the Flcct.} CANADA DIVISION COURTS

Irom this circumstance, and the conversation of some unfnr-l — .

tunate legal man whom he met there, he acquired that taste BTN PR CTIRG -

for the law which the eating a prgcess had nut given to thc] SPLITTING TUE PLAINTIFF’S DEMAXND.

bailiff; and when he was discharged from the Fleet, he applied (Continued Jroms puge 232)

to the study of it 1n earnest, He wax called to the bar, mmlel With res<pect to the bund to the Crown to be given under
a sergeant, and by his humor acquired so much the ear of the ! 9 ot 1ides .
A : : 1¢ Act, the 24th section provides that:
court and of the juries, that every one desired to have him as the Act, t 4 ction provides t
an advocate. e was a great whilein very considerable prae-| ¢ Every Division Court Clerk and Bailiff shall give security, by
tice; but, not confining tns wit to the narrow compass of thelentering into 4 bond to Jer Majesty with ns many sureties, in
courts, the guineas procured 1a it shipped through s pockets ' (yep, gums art in such form as the Governor directs, for the due
into sume other plice, and he ended his professivaal career! . .
little vicher than he bewan 1. * accounting for and payment of all fees, fines and moueys received
Aninnk lb Yatthe B I Police C i by them respectively by virtue of their respective offices, and «lso
< 0 tly s o N ! . .
Aninurecper recently apgeared at the Borough Yolice Court, * ey, 0 gya performance of their several duties.”
on a summons which charged him with having his house open’! . X . .
before one o’elock on 19th August, that being “the Lord’s|  The security boud to be given by officers it will be noticed
. 17 - M . N . 3] o o i . . N .
day. It was objected by the counsel who appeared for the i polyres 1o three things : first, the accounting for fecs, &e,
defendant, that the term ** Lord’s day” was a misnomer accord- . - .. . o, .
ing to the Act of Parliament, which spevified « Sanday " and | reecived by clerks and bailiffs by virtue of their ruspective
the objection being sustwned by the magistrates, the case was{offices ; secondly, the payment of such fees, &e.; and
dismissed. "thirdly, for the Jur performance of their several dutics.
" . i . .
The fullowing entry appears ou the court register of the pparly it was usually referred to the County Judee to
Romfyrd Petty Sessions (s Muvering Liberty) tor the year, . . . Nl
1730, relating to the trial of two men charged with an assault settle the awount of the security to be given, without any

on Andrew Paimer.  As a curiouy illustration of the manner’ woneral rules sugeested for his guidance, but of late general

in which justice was administered i countey parts in *the .. . . renn T S . .

good ol ames” I think it may be imerc.\iingmpthe readers of - directiun h:“ been given ‘b? the Executive to the cﬂ"cct' that
* Notes and Qaeries:” * The jury could not fur several hours - the officer is to be bound in a sum double that of ordinary
agree on their verdict, seven beingg inchinable to find the defen- receipts for onc, year, more ot less, al the diseretion of the
dants gwlty, and the othiers nui gulty. It was therefore, | ’ d . hi half of )
proposed by the foreman t) put 125 1n a hat, and hustle most County Judge. and two surcties, each in ore half of such
heads or tals, whetber guilty or not ga:lty. The defendants, amount.  The fullowing is the form of bond directed by
therefure, were auyuitted, the chanee hagppening an favor of '
not gailty.'f

the Governor :—

i .
"« Know all men by these presents, that we, —— —— of -
In the Court of Queen’s Beneh, the name of Mr. Charles Kna iy ‘f o N pre ; L. Court of the said ’
Dickens having been called, Lord Campheld said, * The name . Clerk (or ailitf) of the isiston Court of the sm
of the llestrivns Charles iekens has been eadled oo the jury, “of , and of » are held and firmly bound usto
but he has not answered.  If lus great Chancery st had been yar Sovereign Lady Queen Victoria, her Leirs and successors, in
still goingg en, Feertainly wonld have ‘(‘W"u\\“i l"fm : bu!{-_ A% nanner apd m the sums followng. that is to say :—the said
that is over, hie miglt tave done us the honor of attending oty o or of lawful money of the P’rovince of Canads ;
here, that he might have seen how we went un at common K A
~ in the swin of —=—— of like lawful money; and

law.” i the said
. the said ——— in the sum of of like lawful money, to Lo
A very curious ducument has been ivsued frem the Parlia-g paid to aur Sovercign Lady the Quecn, her heirs and successors.
mentary printingofice, 1t 13 the Lill which has paseed the For which pagments, to be well and faithfully made, we severally,

Cammots, entitled, *.An Act to repeal certiin statutes, which 1 hei
are sleeping and not in use,” and 1t 14 wade sngular by the ' and nat each for the other, bind ourselves, our heirs, exccutors

fact that, in it are recapitulated numernus simpies of ancestral and adwiustrators, and each of us binds himself, his heirs, exceu-
wisdom. Une of the statutes provides *“ that no man shall ride tore and admimstrators, firmly Ly these presents.  Sealed with
in harpess within the realm nor with ].l'l“lt‘(';:.ly.\." Another I our Seals, tiis —— day of —-.———, in the year of our Lord one
says, * the rates of laborer’s wages shali be assessed and pro-’

i jasti thousand cight hundred and
claimed by the justices of the peace, and they shall assess the . ) - .
gains of victuallers, who shall make bhoree-bread, and the «« Wiereas the above bounden , as Clerk (or Bailiff) of

weight and price thereof” A third defines * whot sort of . one of the Division Courts of the said —~—— Count —— of
Irishmen only may come to dwell in Eagland” (this hae heen ' has heen required, aceording to law, to give eecurity for the duo
sleeping a very Ling time) 1 and a fourth is framed to prevent performance of the duties of his Office :

a butchier fram slaving any manner of heasts wathin the walls:
of Loudon.. - Yonthly Joue Reporier. ;

(In the case of Clerks, the following is the condition.)

« Now the condition of this obligation is such, that if the ssid
——— shall duly aud regularly keep aod render all accounts and

. |
* Manuog snd Wray, vol $if p. 396, ¢ Notes and Queriee, t
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returng, which, pursuant to any Act of the Legislature now passed,
or hereafter to bo passed, ought to be kept and rendered by him,
and shall account for, and duly and regularly pay over to the
parties entitled thereto, and particularly to the County Attorney
for the time being of the s.id Count if authorized to
receive the same, or to suck otier officer as may by law in that
behalf be authorized, all and every such >um and sums of money
as hall come into his hands as Clerk of the gaid Division Court,
and which ehould be so peid over, and shall well, trely and faith-
fully, in all othes respects, fulfl, perform and discharge all and
every the duties of his said offlce, whether such duties be regu-
lated or imposed by any Act now passed or hereafter to be passed
by the Legisiature of Canada, and whether extended, increased
or otherwise altered by any such Act or Acts then this cbligation
to be nuil and void, otherwise to remain in full force, virtue and
effect.”
(In the case of Barliffs, the following e the condition.)

¢ Now the condition of this obligation is such, thatif the said
shall duly and regularly keep and render all accounts,
which, pursuant to apy Act of the Legislature now passed, or
hereafter to be passed, ought to be kept and rendered by lum,
and shall account for, and duly and regularly pay over to the
Clerk for the time being of the Division Court for which he is
Baihff, or to such other Officer or person as shall by law from
time to time be authorized to receive the same, all and every such
sum and sums of money az he shall collect or receive, or shall
come into bis hands by viztue of apy wrut, process or execution,
or otherwise, as such Bailiff, other than the lawful fees of him,
the said , as guch Bailiff, aud shall well, traly and faithfully,
in oll other respects, fulfil, perform ana lischarge, all and every
the duties of his said Office, whether such dutics be regulated or
imposed by any Act now passed or hereafter to be passed by the
Legislature of Canada, and whether extended, increased or other-
wisc altered by apy such Act or Acts, then this obligation to be
null and void, otherwise to remain in full force, virtue and cffect.

Sealed und delivered )

in the presence of [Afiz Seals ]

Sccuring bonds should be exeeuted in the presence of
at least one witness, who must subscribe his name and
calling or profession.* X

With the bond there is an affidavit of justification, which l
is subjoined.

AFFIDAVIT OF SUFFICIENCY.
¢ Province of Canada, Count of to wit:
“We, and , the Sureties in the annexed Bond
named, do severally make oath and aay, as follows:

Furst, I, Deponent , for mysclf, do rmake oath and say,
that I am a frecholder [or houscholder], residing at . ond |
that I am worth property to the amount of , over aud above ,
what will pay my just debts. |

Secondly, I, Deponent , for mysclf, do make onth and say,
that I am a freeholder [o7 householder], ot , and that [ am |
worth property to the amount of , over and above what will |
pay my just debts. i

Sworn before me, at the - of , in the said I
Count —— of s this = day of y 386 -—.

, A Commissioner, B. R, &e. '

Ca. Sz; notcs to form of Bond itsued frem the Crown law Dcpamnen—\ o_f—L;:;:r
nads.

CORRESPONDLENCE.

(7o the Editors of the Yaue Journal)
Gents: —Some four years ago I obtained a judgment against

:aparty in the First Division Court for the County of Lambtun,

for some S80. Execution was issued on this at various times,

i hut the defendant managed to elude the vigilance of the Baihiff,

Finally, last April I caused an execution to be ivsued, and the
Bailift seized certain goods of the deferdant. ‘The Judge of
this County, on the application of the defendant, gave an
extension of time for two months, The gouds were then ad-
vertised for sale, and the Judge again extended the time for
two months.  If you will be sv kind as to say whether or not
the Judge can exercise such unheard of power under the Di-
vision Courts Act, you will confer a favor on’ the undersigned
unfortunate suiter, and many otbers placed in a like position
Ly the interference of our Judge with executions.
Yours respecifully,

Georce Dorriso.

|We presume that the Judge must have acted under the
105th section of the Act, which provides that *“in case it at
any time appears to the satisfaction of the Judge, by affidavic
or affirmation, or otherwise, that any delendant is unable,
from sickness or other suflicient cause, to pay and discharge
the debt or damages recosered against him, or any instalment
thereof ordered to be paid as afuresaid, the Judge may suspend
or stay any judgment, order or execution given, made or issued
in such sctivn, fur such tims and on such terms as he thivks
fit, and so frun time to time until it appears by the like proof
that such temporary cause oi disability has ceased.”

In acting under this section, it seems to us thay the plaintiff
should have notice of the application to the Judge, and a copy
of the affidavit on which it is grounded served upon him, or
that he shonld have been called on by the Judge tv show cause,
if he had any, against granting a stay on the execution. 'The
power is extensive and unusual and shonld be sparingly and
cautiously used ; and in two countics—York and Peel and
Simcoe—where we are acquainted with the practice, and
where a great number of cases are before the Courts, we do nog
think there have been ten cases of the kind in as mmany years.

The latter part of the clnuse shows that the plaiutift should
have notice of the application, for how otherwise can he be in
a position to show that the temporary cause of disability has
ceased.]—Fns. L. J

C. REPORTS.

COURT GF ERROR AND APPEAL

U.

(Reported by ALEXANDER GRaNT, Eaq., Barrister-of-Law )

Tue Baxx of Urrer Caxapa v, Brovan.

{On Appeal from a Decreo of the Court of Chancery.)

Mortgagor—Morigngee—Sale o.f equiiy oY R demption
Before the Hon. SirJ B. Roniason, Bart, €. J.: the Hon.
W. it Draree, C B, C. P.: the Hon. Mr. Justice McLrax; the
Hon. Vice-Chancellor Estex ; the Hon. Mr Ju<tice Benys: the
Hon. Mr. Justice RicnarDps, and the Hon. Mr. Justice Hagarty.}

Hell—Reversing the decrea of the Court heluw, that the provision in the Statute
12 Viet. eh T, sec. 1(Con. St of U C.ch 220 s 207), which authorizee tho
~sle nnder execution of an eqty of redemption, applies ruls where the execn-
1ion Saazanst the mortgazor limeclf, and on an execution irsted agifnst e
fand<. (Estzs, V. C, dissenting?

This was an appeal by the Bank of Upper Canada, the defend-
ants in the Court below, from a decree by wineh a demurrer put

"in by them had been over-ruled, and relief givea against them.

The bill in the Court below was filed by Secher Brough agai- st
the Bank of Upper Canada, sctting forth, that in the mouth of
May, 1853, plawtiff purchaced from Meesrs. Strachan and Fatz-
gerald certain building lots in the City of Toronto, upon which he
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had made a cash payment or instalment at the tume of the sale,|  The fuets of this cnse ghew the propriety of the Court holding
and eaccuted to the vendors x mortgage 1 fee upon the same | that the remedy of the mortgazor 1= confined to what the statute
lands to sccure payment of the balunce ot purchnse money—eapressly gves  Here the il dues not negative the existence ot
bewyg the sumof £1,012 10s, on the 2uth Muy, 1861, with wter- L a cosenant from Kobuson to Zunmerman to pay ot the mortgage
est thereon in the meantime halt-yeurly  That plunutt subses and fudemmty Zewmerman, 1t may be sud that tns mode of
quently sold and conveyed these lnnds sulject to the mortg ge, ! proceediag 1= adopted 1o save cncmty of acuon, but 1f so, then
to one Robruson ; that Robinson ufterwards »old nnd conveyed 1 1t should be shewn tlmt each succeeding patty was hable to bis
hke mavner to Sumucl Zuimmerman, who died in the mouth of | imme hute assignee,  Or let us ~uppose that a set off might exist
March, 1857, seized ot the said loty, subject to the wud wortgage | by subsequent parhies as to their immediate assignee, it may be
to Strachan & Fizgerald, and that the estate and isterest of | that the Bank would have a complete anwwer to any claim which
Zymmerman thetein boecame assets in the hands of Ins personsl Zunmerman’s estate could make, although no such answer mght
representatives for the satisfaction of' s debts. I 'he avuiluble to the claum of any intermediate party, BSurrett v.

The bill turther nileged that Zunmerman at the time of his death | Tyne, 5 B & C 38 Underkll v Ellreombe, U Mcl and Y,

was largely indebted to the defendants, who subsegquently and in
the year 1858 instituted proceedings ut law ag unst hus executors,
and recovered judgment tor glarge amount, and such proceehngs
were taken upon such judgment that on the 27th of Nugust, 1859,
all the estate of Zimnnerman at the time of” lirs death was sold by
the Shentl under a writ of Venditione exponas; and that the de-
fendants, acting through their soheitor aud agent, Clarke G umble,
became the purcharers thercof, and immedintely thereafter the
same lands were couveyed by the Shemif to the defendants, sub-
Ject only to the said mortgage to Strachan & Fitegerald.

The bill then submitted that as such puichasers aud owners of
the premises the detendants were bound to indemuify the plainndf
from the mortgigze and all payments and other liabilities 1 respect
thereof, aud it was their duty from the time they became such
purchasers thereof to pay all interest as it becawe due under the
mortgage, but that they had not dane 2o, and that all interest thereon
wasn oarrear since the 25th November, 1859, including the swn
which fell due on that day; and that the mortgagees had called
upon plaintift to pay and tnsisted upon his paying the suid arrears,
and had threatened te compel plaintiff to pay the principal money
secured upon thewr mortgage when 1t becumne due.

The prayer of the bill was, that the defendants might be ordered
to pay the interest acerued due, and the principal money =0 soon
as the same should becom: payable.

To this bill the defendants put in a demarver for want of equity.

Upon argument the Court oser-ruied the demurrer, aund
declared the defendants bound to pay off the mortgage and to
recoup plawntiff any thing he had paid, and ordered them to pry
the same and the costs of the smt.

From this decree the defendnnts appealed.

J I Cameran, @ C, and B.antt for the appellnts.

It is adnntted that if an owner vell Jand which 1« subject to a
mortgage, the veudor, being ulso the mortgagor, will stand 1n the
relation of surety to the assignee or purchaser; this rule will
extend no further, bowever, aud the assiguee of the assignee or
putchager could not under such ircumstances be looked upon as
a principal for whom the mortgagor wonld be linble as surety.
Here the plaintiff i not entitled under the provisions of the
statate, or independently thereof to the relief sought by his biil,
and given him by the decree appealed from  Tadependently of the
Statute. it 15 not pretended that any such right a-crues to the
pamtifl. Turndad! v. Simmont, 6 Grant's Ch. Rep. 615, shews
there is no power in the Court to decree that the assignee of an
equity of redemption sball discharge the martgage: and no case
hias heen found <hewing that 1 mortgagor cun compel the rssignee
of hix assignee to indemnify him agninst t ¢ mortzage

The covenant to pay mortgage money doea uot run with the
Jaud. There is neither contract nor privity of estite between 2
sccond awsignee of an equity of redemption apd the morteagor,
unless the recent statute has worked some change in this respect.
But the late act has aot effected this change

By the provisions of the Act the purchaser of an equity of
redemption at sheniff’s sale is only subjected to the same lia-
bilittes that he would have been subject to1n cnge he had purchased
from the monigager nimself  Thisie the utmost liability that can
be extablished, and more, probably, than a strict construction of
the Act would warrant.  The statute does afford one remedy. and
the mortgagar if he adopt the relief atforded hy that Act can bave
no other, thic relief is an action for the mortgage debt and iater-
cst against the pur-haser, in case the mortgagor has been com-
pelicd to pay the same to the mortgagee.

T4nys ntrofus v. Davidson, 3 Mer H64% 1 Youye v Reynell, @ tlare
YROG Jomes v Kearrey, 1 Dr, aud War 135: Cocv. Hishop, 3
Jur, N 8. 444, were also referred te by Counsel,

Brouyl, the respoudent, 1n person,—The plantiff always had
this rewedy 1odependently of the statute  ‘fhem uuder the
tatute, scction 3, of the onginal Act, merely expiesses what the
law was before, ut least <o tar ax the ruics of a Court of Equity
were concerned. It simply makes the purchaser of the equity of
redemption at a shentl’s sale a debitor at law, and Zives a right ot
action agmnst him Al the mortgagor's equitable rights remain
untouched, but in addition a legal remedy is atfurded to him.

Tueedell v Tueedell, 2 B C. ¢ 1015 Copev Cope, 2 Salk. 449;
Close v, Wilberforce, } Benv 112: Lucas v Comerford, 3 Br (. C.
InG 2 Moare v Greg, 2 Pl TVT: Moxhaoy v, fnderwcick, ) Deg.
and 8 T8 Walker~ Bartletr, 17 C B 4165 Humble v, Lany-
lone, T M and W 5175 Fagy v. Debie, 3 Y. and C, 95 Tulk v.
Mozhay, 2 Phill 774,

Camrron, Q. C., in reply —If principal money not due and
assignee transfers equity of redemption to &nother person, the
hability of the assignee is at nn eed, and yet tlus desree would
make a prospective charge binding upon the Bank, at a time when
they may have got nid of all liability.

Duarrg, C. J. C. P —[After stating the fucts of the case]—The
statute 12 Vic. cap 73, first enabled creditors to veli the interest
and equity of redemption of mortgagors of real estate in Upper
Canada on writs of fier: fucuss against lands

The st section anthorizes the <heriff upon any fieri fucias lnw-
fully issued against the Jands of any person who may be a mort-
gagor, to se1ze or take iu execution all aud every (in hke manner
a3 other real estate might be seized, &c¢,) the legal aud cquitable
estate, right, title, interest and property and the equity of
redemption of such mortgigor in any lands.

The lnd secion declares the effect of the seizare and sale to be,
to transfer to, and vest in, the purchaser, his heirs and assigns,
all the lepal and equitable estate, &c., of such mortgagor, of the
lauds and tenements so seized, &c., at the timo the writ was
placed 1 the sheriff's hands, and at the time of the sale to vest in
the purchascer, his beirs and assigns, the same advantages, rights,
privilezes and powers as such mortgagor would have had if the
szle had not taken place; and provision is made that the pur-
chaser, his heirs or assigns, may pay off any incumbrance, and
shall thercupon acquirc the same right, &c., such mortgagor
would have possessed in case he had made such payment, and on
payment of the mortzage money to the mortgagee by the pur.
chaser be shall he entizled 1o a certificate of payment and discharge
which shall be of the hike effect and shall be scted on as if it had
been given to the wortgagor Lis bheirs, executors, administrators
oF nESIINS

The 30d sechon authoriz~s the mortgagee, his heirs or as<gns,
to purchase at such sale, Xc., to acqmire the smine right and mte-
veat, &c, as any other purchaser wight do, provided thatf the
wortgigee becomes the purchaser be shall give the mortgagor o
release of the mortgage debt, and if aoy other person becomes
purchaser, and the mortgagee enforces payment against the mort-
gagor, then the purchaser shall be compelled to repay the debt
and interest to the martgagor, and in default of payment within
one calendar month after demand, the mortgagor may sue for the
same in an action for money had and reccived, aud until repay-
ment the debt shall b2 a charge on the lands so mortgaged and
sold. These clauses are consolidated in cap. 22 Con. Stat. U. C,,
s8 257-8-9, It ir to be observed that the words heirs, exccutors,
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administritors or assigns are not either of them used in connecton |
with the term movigagotr except at the end of the second section,
It may be observed that sec. § of 32 Vie, cap. 73 is »not enncted
in the consolidation of this act, but the provisions of the Counsoeli-,
dated Siat cap. 22 sre feft to the General Interpretation Act cap.
2 of the Con. Statz of Upper Usnnda.  The 12th section of ths
Act, the only one that can havo any bearing, i3 not applicable, Jor
the three sections above referred to (237, 208 aud 25U of cap. 22)
do not gontain the werd “person It, however, 1 was asimply
construing the 12 Vie, cap. 74, { should arrive at the same con-
clusion, for Ido not think 1t wonld be * consistent or reconcileable
with the intent npd meamng” of that act to hold that when the
“ murtgager is described in 118 provisions, i’ (thatis the deserip-
tion of the person) should be held to apply to the mortgagor, his
heirg, executors, adnministrators nud assigng.

Looking nt the ude and the presmble, swnd the precise lnnguage
of the orsgiual act, aad using these as mds for convtruing the
Consolidated Act, a3 we think we are not in gny way presented
from doing by the Tuterpretatron Act, (ck lad of the Cou. Stats,)
we ase of opinion that the enactipent m yuestion only suthonzes
the sale of the tegal aud equitable estate, Xc., snd the equity of |
redenption of the mortgagor, on s judgment recovered sgnnst lom
and o6 an execution against ke lauds awd tenements.  Throughout |
the act, when the interest or estaie of the mortgagor is spoken of,
and when aoy refereaco is made to the effect of 8 sale, and to the
consequences which under particular circmastances may follow,
the mortgagor alone is referred to, nud the possibility that his;
interest and equity of redemption may have been conveyed by:
Lim to o third party, 18 never apparently contemplated ; tendiug |
so far at least to show that the object of the act was not to sub-
ject equities of redemption (o sale under o commeon law execution,
exceptig in the hands of the wmortgegor apon whose mortgage
they arose, and upon a judgment ngmust Inm.  The act dees not
even provide that the equty of redemption of a deceased reort-
gegor may be sold for his debls, upon o jwdgment sgainst cither
his exccutors or adwmiaistrators, or even aganst his heirs in an
actiont ou a specially debt of his, conceding that such nn action |
is momtainadle. 1t docs not seem to contemplate the very possi- ﬁ

provided by the statute, namely, to pay the debt aud demand e
re-puyment from the purchaser, and if not repaid to bring mn
action for ity recovery and fo have o fiep for it on the estutein
the meautime.

2nd. That the relation of principal and surety has net Leen
constituted betwesn these parties so ns to entitlo the supposed
surety to the relief which the decree alfurds him ngainst the sup-
posed principal.

With referepce o the first ground it is urged, that wher a
statute eveates a right and preseribes & remedy, that remedy and
that nlone can be pursued, and somo cages were cited in support of
that praposition the correctness of which a3 » general yule muy
be gonceded. 1 think, however, it is & rule that prevads only at
law. The proposition, I apprebend, is universaily true, that
when the relabion of principal and surety is created, although it
may he hy an dct of Parliament cpeating & right and preseribing
o remedy, the Court of Chancery will admiaister the equity of
compelting the principal & priors on & bill gma temet to discharge
the debt aud save the surety from a suit.  Thus on a bond made
by principal and surety, the legal vemedy of the cyeditor ig to sue
both ¢r one, and if he sue tho surety he it turt must sue the
principal.  Equity finds this state of things, but iu order te pre-
vent circuity or maltiplicaty of sctions, aml in order to guard the
surety against & danger of indefinite duration, gives dircct refief
zgainst the principal by compelling him 1o pay the debt to the
creditor, and 1 apprehend if a1 Court of Equity found the same
state of things, although arising vader a_stutute, creating a vew
right and prescribing o remedy, it would administer the same relief,
Thug, if the statate imposing the composition iu liew of sintute
duty, had provided that the camposition shoutd be paid by oune of
two parties, hut if paid by oze he <heuld be indemuitied by the
other; 1 have no doubt a court of pquity woull compel the latter
at the suit of the former to pay the cumposition, and save him
harmless ; aud although the Act giving a remedy by distress and
therefore prohibitiag an actiar wught be thaught alse to prahibiy
a similar cquity, yet I should think otherwise, end that even in
this case the court would cntertain the suit of the party entitled
to tndewmnity to compel the other party to pay the compontion

le case that the assiguee by purchase from the eriginal morigngor ! gy wave his goods from being distenined; snd of course the
of the equity of redemption might afterwards mortgage that ecquty | objection would not apply te n case where it was provided that an
for his own debt, and might bave a judgment recovered againsd i gopgy might be maintained as in the pre-end instance. It was
bhim on which an vxecntion against his lnads and tenements might ' 1hon yrged that if the mortgagor paid the Jebt and brought an
be issued ; ke would have an >quitable right 0 redecm arisig) getioy for ita recovery, defences twi bt exist to such an action by
out of his own mortgage, and the rights of the first WOrEAgor yoqu of set off aud otherwise. This objection, 1 thiok, is much
would also be vested 1 hitm ; aud yet 10 hold that the Iast created L inore untenable than the former. Thers is wo possitie defeace
equity of redemplion could be sold on o flers fuctas, would de more | e could be tade at law to such an nction that would net be
}u;e o supplernentary enactment than a constructiou of the aet ia equally available in Equity to s Bill guwd nimet.  Nay, a Court of
ity present shape.  We think it safer and more consistent with | pyuicy would probably altew many defences which a Court of Law
the intention of the legislature, to Jimit the operation of the sta- ! could not recognize. Lquity recoguizes nnd gives effect to every
tate 10 the cuse which its langunge plainly defin~s, namely, the i Jora) sot off, and to many that are not legal but werely equitable.
legal and equitable cstate, right, tite, taterest and property and 1€ the surety :hould owe 8 debt to the principal, ho could not
equity of redemption of a merzigagor, ar a writ of exccution issued ! eqinpol hum to pay » debt for wiich he was surety and exonerate
against bis lands and tenements.  The present bill is founded <8 { i cithout first pagivg his own debl, I am satisficd that there
sn equity assumed ta arise from the fact that the squity of redewp- lis no possible defence which could be raised to an nction by the
tion otigrually vested in the plaingff as morigagor of certain Jands portagor which would rot be equally available as a defence to a
¢of which he had been previously seszed in fee simple) was 0l wift gd fner for payisent of the mortgage and the cxoncration
uud nsegned by him; amd 14at by virtoe of o sale by the shesiffl | g the mortgagor, and probally many other defences would be
on n execution agaiast & subsequent assiguee, the cquty O &) pney 1p lim upon such a bill in equity that n court of taw conld
demption became vested in the defondants, We do not adopt this]yop aligw.  la fact the purchaser world have o right to insist
latter view of the effect of the sheriff's sale snd copveyance to the [yt he could ot on such s knfl stand in & worse position for zoy
Jauk of Upper Cannda.  Without the aid of some statatory endet- | gurogse than 1f the mertgagor kad paid the debt and then sued
ment it 33 eloar ihat this cquity conld not be the sulject of atyigror jtg re-payment. 1 therefore do wot feel much pressed by
common law execution, nnd we are of opinien the statute does not iy argument, The suit probisbly could not e justitated until a
extend to a cuse hke the present, where the judgment und exeeu- | domand had been made npou the purchaser, ami thirty days bad
ton on whick the sale took place are uet sgainst the originalolapsel without ity havieg been cowplied with. 1 think much

mortgagor.

This 1w the judgment of alt thy Judges who heard the ¢ave
argued, except my brother Esrex, who § believe nidheres to the
apinion expressed in the Court velow  Thie Decree, therefure, must
be reversed and the Planleff’s bl be disnuszed,

Bersy, V. C.—The oppellants abject to thiy deciee on the:
grounds t— |

1st. Thaot the only remedy avaladle to the mortgager when the:
equity of redonption has been purchased nt sherdt's sale is that .

wore weight 3s due to the point, which was net however very dis-
tinctly rased in the nygument, that the relation of principal and
surety wos not constituted detween these parties. For thiy position
the case of Antrobus v. Duncon, 3 Mer. 568, wascited.  In that care
the suit was not by the surety but agaiust hitm, that is so far 23
his immediate contract was concerned, and as regards the general
transnction, it was o miere dealivg by one party with another
shrengh the mediam of au agent, fur whose acts he was of course
responvible, and wha in his tura was bound to itndemnify the
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principal.  But of courso the equity does not apply to such »
case, and if it did not apply to the principaly, who wers the
nrmy agents, it could not of course apply 1o the defendant who
was the persoral represeatative of their surety.  The important
poaty which sppear 1o e 1o srize tn thiy case are, let. Whether
the Aet of 12k Vietorn, cap. 73, applies to rasignees of the
mortgagor ; and, Znd. I3t does, whether the relavon of principat
tad surety is constitated between the mortgagor and the purchaser
at sheritl’s snfe.  The learned counsel for the appellants did aot
argue that the Act applied only to equrties of redemption in the
bands of the mortgagor. Such an argument wonld have been
fatal to his clients’ tule, for ia such o case the sale under which
they claim was void. The question does not appear to me to be
free from difficalty.  Thus, if the mortgagee shoald bimself pur-
chass be is directed to give a release of the debt which could not
Le done to an avsicnee of the equity of redemption, Perhaps a
more Lngortant dificuity is, that by the terms of tho resignment
the martgagor may be bound to pay the mortgnge debt. Such
frapsactions are not unfrequent.  lIn suck & case it he did pay the
debt it would not be just that it should be repaid.  Under such
circumstances, however, it is not ra equity of reder.ption which
i3 trausforred but the entire estute, the full salue of which the
assignee has no doubt paid to the martgagor, who in his turn has
undertaken to disclarge the mortgage. [ think, however, these
diffcultivs may be overcome and are outweighed by the strong pro-
bability which exists that the Legislature could not have intended
to cenfine the Act to cases in which the equity of redemption
remaincd in the hands of the monpagor, which weuld geve the
Act & very timited opecation, but must have meant it to extend (o
cases in which it had been aliencted both to. mmediate aud remote
assignees.  No injustice, a3 appears to me, coudd result from
thiy construction,  If the morigagar have ntienated the equity of
redewption, and it were the intyntion of the parties that the pur-
chaser shouhd discharge the mortgage tncu, if *he cquity of
redemption be purchased at sherdl’s sale, and the mertgagor
afterwards be compelied to pay the debt, it s perfectly just that
the purchaser should re-pay it.  1f, on the other hand, the mort-
gagor have undertaken to pay it, and have received the full valae
of the ¢etate, or if any intermedinte assignor have pursned this
course, in which cases respectively the mortgagor or assignor, will
have covenanted to pay the mortgage debt; stuil it may be con-
sufered that the equity of redumption only passed, aud may be
offered for sale by the sheriff, and that the covenant for payment
of the mortgege debt was co'lateral and to be enforced by the
party entitled fo the benefit of 2t against the party hable vpon i,
the purehaser at sheriff™s sale vecanwhile paying the mortgage
debt, or repaying it to the mortgagor, if he shall have been com-
petled to pay 1t

Upon the other question, whether the relation of principal and
surely 18 caonstituted between the mortgagor and purcheser at
sherifi’s snle, I entertain much doabt. JIn decidieg this case
1 assumed as 8 proposition usiversally true, that wherever, if
one party paid a deby, he was entided to be indumnified by

another prey, the relation of principat and surety was consti- |

tuted between the twe parties. [ doudt the correctoess of
this proposition steted in s broad way.  No doubt the parly
entitled fo indemnity may properly be called a surety, and the
party ablized to indemnify may be enlted the principal as between
themselves; Lut T question whether it is not an es-ential ele.
ment in o case for such equitable relief as was administcred in
this instance, that they should both be liable to the creditor.
Wien the supposed principal is not Hable to the creditor, it may
bie very true that as betweon tnm sad the supposed surety he is
principal, tut be cannot be the principal debter, guoad, the cre-
ditor, beeaase ag to bint be is no debtor at all.  The practice is in
such eases, for the surety te bring the principal and the creditor
befare the conrt and to compel the principal © pay the debt, and
the creditor to recoive i, and to dehiver up the serurities; but in a
cuse where the supposed principal was not liable to the ereditor,
it appears th we that the ceobtor might demur and sng he bad
wnthing to do with him, uznd wos not bounud 1o receive the wmoney
fiom him.  The question i+, whether the prezent is uot a ¢ase of
tiat deseription.  The act crestes no privity between the pur
chaser aud the wortgages. The mortgagee caunot sue the pur-

chaser.  He ean foreclose his eyuity of redemption, but he cannot
sue hum for his debt.  The pwichaser is not liable to the mort-
gagee, and the lnbility of the estute in his bands would appenc
wisafhicient to constitute the relativn which is necessary teo found
the equitalle relief administered m such cases. It would secem
“that s relief iy to be given tu the mortgagor in such cases it must
:be on another principte, namely : thxe as the act has provided that
“1f the morigagor shatl be compelled to pay the debt the purchaser

wust repay it and tndemnify him, he is aot obliged to wait unti}
! the mortgagee may choose to suo him, when perkaps the parchaser
jmay have become insolveat; hat is entitted on the prmciple of
j geia hmet $0 require an inunediate settlement in order to protect
; wim feem the possibility of Joss,  Amil I should ~ot think that the
‘ purchaser ander suck circumstances could object that theceby he

would be compelled to keep the e<tate aud pny the debt against
'his will; whereas he might otherwize be coabled to surrender the
cestate and avoid payment of the debt, he having purchased the
estato and come under an abligation to indemnity the mortgagor
0 43 to make him perfeetly sate.  Thess abservations wonld go to
prove that in order to confer o title to the relief whlch hay been
{administered in this case, it iy not necessary to show a privity
i hetween the party hound te indemaify and the creditor, but thnt
it is sufficient to show the obligativn o indemnify, swl the possi-
bility that throngh the delay of the creditor that cbligation way
becossie of no avml It is obvious that the mortgagee may defay
suit unti! the interest has neonmalated, 80 as to render the estnate
» defective security, and then ke wmay sue the wortgagor on his
covenant, wha, on attemptiog to obtwin indemnpity from the pur-
chaser, may find that he 19 jucolvent.  TLis would be contrary to
the wntention of the Legistutare, which menant that the mortgngor
should be perfectly safe after the cquity of redemption had been
purchased at sherifi®s sale.  Upon the whole 1 cannot see that the
decree is wrong on this ground, and uwpou the other grouads,
1 thiok i¢ i3 right, and ought to be afirmed, and the appeal dis-
missed with coxts.

!

Rz Freemas, Cnataiez Axnp PROUDFOOT.
(0n 3n appeal from an order of the Caurt of Chancety.)

Practece— Appealallde ordrr—Casts.

Tha rizht of appeal from Chancery 15 confined 80 orders or decsees mass In a
Cuuse peniding bolwoen parties, where therefoss an appeal was made 1o tha
caurt romm ot order diterting the tacation of a Folteitors Ui aguinat Jus Chent
{n a particalar mode, the Couet dismeased e apinat with costs

Tho respondent, slthough he aey. i3 net bound fi such & case to motgatan

. mrhier stage 16 quash the proceedivgs,

‘ This wag an appeal from an order referring back the bill of

{ Messrs. Freeman, Craigie and Proudfoo! for taxation by the Master,

and directing the mode in which the taxation should be had, The
sclreutnstances are stated in the report of the case, Chancery

Chaw Jers Heports, page 102,

Blake for the respondents (the Selicitors), on the matter

being ealled on ohjected, that this was not an order from which
{an appeal would hie, and referred to McQueen, 3101-
i Roaf, centra, submitted that this was not n proper mode of
taking advantage of such an phjection; the proper course was, by
application ta quash the appenl without saffering the appellant to
incuy the expense of preparing for the argument.  If the couet,
therefore, shsuld be of opinion that the appesl would not e, no
costs would be given on the diswissal.  But, after the Court took
time to ook into the practice the follewing judgment wae
delivered by

Sic J. B Romixsov, Bart, C. J.—This is an sppeal from an
order made by His Houor, Vice-Charcellor Esten, on the 22nd of
Febranry, 1861, upon a petition of Moesars, Freeman, Ceaigic &
Proudfoss, Solicitory, to the Court, for a direction 1o the Master
i to review his report and certificate made upon o reference to bim
(for taxation of cevtain bills of eosty aelivered by the Solicttors,
'ta Danicl Totten their client.
| The Vice-chancellor, by the order complained of, did refee the
“tasation back to the Master with certnin directions. bearing prin-
cipally upon the point whether the ce<ts of taxation, stwald,

nuder the circwmstances, be borne by Totten or by the Solicitors,
The casts of tasation had been allowed by the Master at £1G
4s. %,
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It is objected on the part of the Solicitors that this is not an
appealable order. The grounds on which Totten objects to it
apply to the propriety of the directions given to the Master re-
specting tbe costs of taxation, and the costs of and incidental to
the reference.

We think the proceedings in appeal must be quashed under the
10th section of the Appeal Act, on the grouud that this is not an

_appeslable matter, there being no cause pending between the
Jparties, in which the order complained of was made,

... It is true that the ninth section of the Act gives an appeal
“from all judgmeats, orders, and decrees of the Court of Chan-
,oe!(‘{,” but that has been always taken to mean judgments, orders
and decrees—whether interlocutory or final, in a cause. The
Afifty-fourth section of the Act shews that to be the intention; and
the general principles which govern appeals in equity preclude
an appeal from such an order as this ¥

Then besides that, this is an order made upon petition and not

-in any suit upon a bill filed : the subject matter of the petition and

order is such that an appeal does not properly lie against the
;decision of the Court upon it which merely affects costs proper to
be allowed by a taxing officer.

No case has been cited in support of this appeal, and both prin-
ciple and policy are against it.

Per Cur.—Appeal dismissed with costs.

, -, CARPENTER v. Tur COMMERCIAL BANE oF CaNapaA.

S

(On Appeal from a Decree of the Court of Chancery.)

LB

Collateral security— Drfenee at law—Plea of payment.

K @dferidanit at Law, pleading a plea of payment, and efther failing or neglecting
Jf1geiestublish the plea, caunot afterwaids ret up the same facts as a defence to a
v, bilkin Equity to enforce payment of the judgment at Law.

Ap sction atlaw having been brought upoa a promissory note, and the defendant
&%p‘qm that it had been given as collateral security for another debt,
ot H& Béem paid, but adduced no evidence to establish this fact, was held
o p;éugm il;m afterwards Innt::mcd }:lh;guurt of Chancery to enforce
e chayge of, ndgment ageinst1sndg. from 'Wing wny payments prior to
thhg’ t}mgsot? plea ploadad. |EsTeN, V. C., dissentiente.]

The bill in the court below was filed by the Commercial Bank of
Canada against Joel Carpenter and Brian Carpenter, and set forth,
that on the 31st May, 1839, the plaintiffs recovered judgment in the
Court of Queen’s Bench against the defendants for £1,659 15s. 10d.
damages and costs, which was duly registered in the county of
Wentworth, in whick the defendants were possessed of certain
lands (setting them forth) ; and that £100 14s. 1d. had been paid
ap account of such judgment; and prayed payment of the balance,
ot in default a sale.

The defendant Brian Carpenter answered, setting up that the
Judgment of plaintiffs was recovered upon a promissory note made
by the ether defendant, and ‘endorsed by one McKinstry and
defendant Brian Carpenter, under the circumstances following:
That Joel Carpenter, on the 21st March, 1857, was and for some
time previoutty; had been carrying on business as a merchant in
Hamilton, "and that the Bank held notes endorsed by him, and
which theyhsid dieecunted for him to a large amount, which notes
80 disgountell wotre Hotés of his customers; that a large portion
thereof had josen deltied by notes endorsed by other perrons ; and
that the poté ko endorsed by defendant was delivered to and
accepted by the Bauk as collateral security for the balance of such
customers’ paper, being £8,000, it being alleged by the Bank that
oune-half of such balance was doubtful, but that the whole thereot
had since been paid: that the loss, if any, had arisen in conse-
quence of the Bank neglecting to collect and get in the money due
upon the other notes delivered to the Bank in settlement of the
gveater portion of sach indebtedness.

The ¢ause had been heard upon a motion for decree. The affi-
davit of the managing agent of the Bank was read on behalf of
the motion, setting forth that the defendant Brian Carpenter was
not ‘personally aware of the circumstances under which the note
was given to and accepted by him ; that no such arrangement as
slleged in the answer was made ; that the only payment on account
thereof was the sum stated in the bill; and that if any such
defence hnd existed to the claim of the Bank, the defendants had

* MeQueen an Appeali, ph 1.

the opportunity of urging, and did by plea and at the trial of the
action upon the note attempt to prove and urge, but without effect,
all the Bupposed defences set up by the answer.

The defendants both made affidavits in opposition to the motion;
and en affidavit of McKinstry was also read, in which he swore
tha the endorsed the note for £1,500 in consequence of the dis-
satisfaction expressed by the Bank at the supposed [apse of a
guarantee given for the amount of Carpenter's discoutts whilst
McKinstry had been manager of the Bank; and that there never
was any intention that the said note for £1500 sheuld bs heli for
any other purpose than the protection of the balanee.of the eus-
tomers’ paper. Caimaring ad) winege

Upou the hearing, the court below directed that +sit shomld: be
referred to the master of this court at Hamilton, te eagnire. and
report whether the note on which the plaintiffs’ judgment in the
pleadings mentioned was recovered, was held by the plaintiffs as a
collateral security merely, or how otherwise; and if as a collate-
ral security merely, then, for what. And if the said master ghall
find that such note was held by the plaintiffs as collateral security
for the payment of any other promissory notes, bills of exchange,
or securities for the payment of money, them said master i3 further
to enquire and report whether any, and if so, what payments
beyond the sum of one hundred pounds and fourteen shillings,
credited in the plaintiffs’ bill, have been made upon the notes upon
which such judgment was recovered, or upon such judgment, or
upon the promissory notes, bills of exchange, or other securities
for the payment of money as collateral security for which such
first-mentioned notes were depoeited, since the pleading by the
said defendant Bryan Carpenter of his ples of payment in the
action at common law in which such judgment was recovered;
and in the event of said master finding that enough bas not been
80 paid, beyond thie amount credited in the plaintiffs’ bill as afore-
said, to ratisfy the said judgment of the plaintiffs, the said master
is to further enquire and report whether the defendanis; or either
of them, have any other, and if so, what other, lands; ténements,
or equitable or other valuable rights or imterests in lands or tene-
ments in the county of Wentworth, besides:tbose parsitalarly
described in the plaintiffy’ bill, and if so, whether any peréea or
persons other than the plaintiffs has or have any lien, ehargs or
incumbrance thereupon; and in cnse the said master shadl find
any such, then be is to cause them to be served with precess undsr
the general orders of this court in that behalf, and is to proceed
to take an acoount of what is due to the plainsiffs aod such ether
incumbrancer or incumbrancers for prinoipal moreyiand: inverest,
and to tax to thew their costs of this. snit, and:to aditbef their pri-
orities. Aud this court doth reserve-ths consideration of :fugther
directions, and of the costs of this suit, =nd of all sabssquent
costs, until after the said master shall have mnde his:repart.?

From this decree the defendant Brian Oarpenter appesled,
assigning ag reagons therefor, first, that in and by the said decree,
it should have been referred to the master of this honorable court
at Hamilton, in case he found that the note on which the plaintiffs’
judgment was recovered, as mentioned in the pleadings, was held
by the plaintiffs as a collateral security for the payment of any
other promissory notes, bills of exchange, or securities for the
payment of money, to enquire and report whether any, and if so,
what payments beyond the sum of £100 14s., credited in the
plaintiffis’ bill of complaint, had been made upon the note upon
whioh such judgment was recovered, or upon such judgment, or
upon the promissory notes, bills of exchange, or other securities
for the payment of money as collateral security, for which -such
first-mentioned note was deposited by the said defendaut Brian
Carpenter with the plaintiffs, since the same was 50 deposited and
held by the said plaintiffs as such collateral security as aforesaid ;
secondly, that the defendant Brian Carpenter being surety for the
other defendant Joel Carpenter to the eaid plaintiffs, is, but ought
not to be, restricted by the sald decree in this cause from showing
all payments made by him or any other person on the note first
mentioned, or on socount of the securities for which such firste
mentioned note was security, to the said plaintiffs since he became
such surety as aforesnid, whether the same were made before or
after the plea by the defendant Brian Carpenter in the action at
common law; thirdly, that such last-mentioned plea, although
assumed and declared by the said decree to be & plea of payment,
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is not such a plea in the form in which it is pleaded by the said
defendant Brisn Carpenter, nor does the sad plen afford any
evidence that the said defendant id or might show or attempt to
show thereunder any payment or payments to the extent or effect

of preventing him from showing 10 thus causze all the payments .

mia le at any time by im or any other per-on since he became such
surety as afuresmid, 1 reductivn of Lus hability as afuresaid.

Fuzyerald for the appellant.

R. Murtin for the respoadents,

Sir J. B. Rosixsox, Bart.,, C J.—Itissomawhat difficult to deal
with this case so0 as to attain the ends of justice without seeming to
violate the principle—which it is importaut to mamtain—of the
conclusiveness of the judgment obbuned at Jaw 1 the action
between the partics on this same note for £1500.

The trath of the case appears to be, that in the action upon the
note there was clear proof of the allegation in the ples, that it was
made and delivered by Brinn Carpenter as security tor his son Joel
Carpenter, agamst any deficiency not exceeding that amount that
might acerue in the coliecting the notes that remained deposited
with the plaiotfls afier the withdrawal of seven thousand poundy’
worth of the notes, for which those of MeKinstry and others had
been substituted.

That part of the plea wasnotonly not proved, but it was not even
attempted to be proved. In order, however, to make the plea
a defence against the whole or any part of the demand, it was
necessary to go further, and toprove what the plea furtheralleged,
that paymeuts had been made on the notes left with the plaintiffs,
which the note of the defendants for £1500 was to secure, and to
such amount as either left nothing due to the plaintiff< upen them,
or not s¢ wuch as entitled the plaintiffs to a verdict for the full
amount of the defendants’ note for £1500.  Bat the fuct is, that
no attempt whatever was made upoa the trial to prove any pay-
ments on aceount of the £3000, though clearly the plea admitted
such evidence, and therefore the verdict at the trial went properly
for the plaintiff for the full amount.

In framing the posten, however, this error has been commit-
ted--the jury are made to negative the first statement in the plea,
nawmely, that the £1500 note was made and delivered as security
for the payment of the notes amounting to £3000, which were still

in the plaintiffs’ hands, to be collected and applied in payment of

the debt remaining due by Jeel Carpenter.  Now, the plea could
be no defence, unless that allegation is true: and if that had been
in fact found against the detendant, it would have been whally
immaterial whether the customers’ notes to the amount of £3000
had been paid or not: and so the verdict for the piaintiffs upon
the plea would be correet, and it would be of no conscquence that
the jury had not specially found one way or the other as to the
fact of payment.
place before the learned Chief Justice of the Common Pleas; and
upon examination of what passed at the trial. it is quite evident
that the postes had been incorrectly framed, as I have stated; for
it was clearly proved apon the trial, and not contradicted by any
testimony, that the £15U9 note was made and delivered as secunty
for the payment of the £3000 of notes left with the plaintiffs by
Joel Carpenter; but as that fact alone wculd sigmfy nothing,
without proof of payment of the £3000, or of so much of it at
least s would go to show that the plaintiffs were not entitied to
recover for the whole amount of the note, the verdict, in the
absence of any proof whatever of payment having been made on
account of the L3uU0, was properly entered for the plamufls,
though not on the ground on which the postea places it.

If there were payments, in fact, made on the other notes, which

would have shown this note in effect to be no louger recoverable
either 1n whole or 1n part, the defendant was bound to show it on |
The plea allowed and called .

the trial of the comimon law action
for such evidence, if 1t could have been given ; and we are bound

to treat the verdict and judgment for the plammtff as coaclusive, -
The plantaffs in their bul sot forth the judgmert; the defendaut -

in his answer adwmits 1t aud the judgment was also proved :n the
court below.

I do not think, therefore, that it should have heen referred to *

the master to engurre whether the note was given to sccure the
payment of the £300Y stll due by Joel Carpenter on the notes
deposited, because <hat question 13 disposed of between these

LAW JOURNAL.

The trial of the action on the $1500 note took |

parties by the judgment entered of record, which, while it is
uureversed, 19 concluwive between them, no frand in obtaining that
Julguent having been proved oralleged  The plaintiffs, huwever,
. have acquiesced an the decree, anid the defendant Brian Carpenter
only has uppealed, and on the ground that pavments mude beforo
the plea pleaded, as well as of what there should be credited
1 the accuunt to be taken by the master  No doubt if at any
_time before or after the plea there have been collections made
iy the plaintiffs on account of the £3000, which would not leave
a deficiency as large as the amount of the £1500 note to be made
up by Brian Carpenter. the ptantiffs should be willing in tho
accounts to give to the defendant the full benetit ot such payments.
I have no idea, from the evidence given in the cnve, that payments
to that extent wero made on account of the £3000 before the plea
pleadel: ani @ think 1t scarcely a matter of ilouht, theretore, that
there is notling sub~tantial in the reasons of appeal.

I think, without the assent of the plaintiffs, we ought not ta
admit of a reference to the master to engquure whether the £1500
note was given to secure the payment of o much of the £-000 Jue
by Joel Carpenter or not; and f the judgment ns 1t stands should
be taken to be conclusive upen that pomnt agunst the defendant,

| then there would be notling to be enquired ot but payments mado
! since the trial onr aecount of the verdect; for the judgzment in the
! common law action, so long as it stands, extablishes the tact that
- there i4 po connection between the £1500 note and the £3000 due
: by Joel Carpenter.

I think we canunot properly do otherwise than reverse that part
of the decree which refers it to the master to enquire and report
. wnether the' detendant’s note, on whick yudpment has been recovered,
- was held by the plaintiffs as collateral secunity, aud direct that it
i be referred to the master to enquire whether any and what pay-
i ments have been made since the trial of the common law action,
1on nccount of the verdict given in that action, or the sum for
twiich judgment has been obtained ; and I will suggest that on

account of the mamfest error in entering up the judgment, the
plaintiffs consent that payments made on account of the L3000
i unce the trial should be treated by the macter as payments made
ton nccount of the claim under the judgzwment on the £1500 note,
i a3 if they had been waade by Brinn Carpenter himeelf.

i In the accouuts, as I stated before, the plaintiffs should be
t willing to admit an nccount to be taken of all payments at auy
| frme made oo account of the £3000, in order that it may be ascer-
i tained whether in truth there remains anything, and how much,
: due of the £3000, for £1500 of which the detendant made bimeelt
. responsible; but we could not properly insist upoen that, because
| the defendant should have given proof upon the trial of auy pay-
| ments that had then been made.

Estex, V. C —It appears to me that the judgment is inconsis
tent wath the verdict of the jury. The latter negatives the fact ey
. the wote having been given upon any such understanding as that
; alleged 1n the plea, while the decree supposes that such fact may
. have occurred. and directs enquiries in order to ascertain whethier
. it had occurred or not. I presume alro that if any payments had

been made on the note before the entry of the judgment, credit
" would have been given for them, and the judgmacat entered for the
true amount, so that it was unnecessary and improper to direct
_enquiry as to any payments between the plea aund the judgment
But the question is, whether, if this note was really given as col-
lateral security for other notes, it was not competent to Carpenter
i to let judgment pass agaiust him for the full amount, and to 1nsti-
tute a suit in the Court of Chancery fur an account, as that court
I bas jurisdiction over all matters ot security, and the account could
more eastly and effectually be there taken; or in case the plain-
tffs did not proceed to cxecution at Jaw on the julgmeat, but
instituted a suit in the Court of Chancery for enforcing their
" equitable charge, whether Carpenter could not have mnwsted that
the note was given ag collateral securnity, and prayed an account
accordmgly. I think ~uch a course would have been proper on the
| part of Carpenter. It so, it must be immaterial that he pleaded a
I plea which he was not obliged to plead, and offered no evidence in
“sapport of 1t Such appears to have beeu the fact, fram his own
“uffidavit, uncontiadicted by that of Mr. Park.  If, indeed, he bad
offered evadence, and the jury bad rendered a verdict against him
upon the esudence, the result might have been different  Theo
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question, then, having been properly raised at the hearing of the
motion, evidence was received on buth sules. It seems at present
m favor of the defendunt. The fuct is distinetly stated by MeKunstry
and Joel Carpenter; and although it is denied by Mr. Park, be
dves nut state upon what consideration the nute was given.  The
court, however, wishing to afford an opportunity to ndduce further
evidence, directed enquiry on this bead; but 1t seems to me that
the enquiry was improperly limite! to the time subsequent to the
plea  If I am right in my suppusition that Carpenter might let
Julgment pass against him, and seek an account in the Court ot
Chaucery cither by a bill of hkis owu or by way of defeace to the
plaintiffs’ bill, then the account should cxtend to the time of
the delivery of the note, and I think the deeree should be varied
to tluis extent. If, wdeed, Carpenter ghould be held bound to
make bis defence at law, and, having pleaded such a plea, to sub-
stantiate it by evidence, then I presuiro the result is conclusive
against him, as we wust suppose either that McKunstry, Manson,
Juel Carpenter and Park were examined as witnesses, and the jury
believed Parl in preference to the others, amd so readered a ver-
dict i favor of the plaintils, or that no witvesses were examined
at all, in which case the defendant would be equally bound,
having had an opportunity to make his defence, and not hasing
availed himself of it.  But in this case the decree would be erro-
neous in directing an enqguiry at variance with the verdict of the
Jury.  However, as on taking the aceount it woull have been
absuvlutely necessary to shuw and recoguise the purpoese tor which
the note was given, the real trausaction woeuld inevitably have
uppeared. [ thiok the decree should be varied to the extent li
have mentioned, withuut custs.

QUEEN'S BENCH.

Reportel by C. RuBiNsen, Ese, Burnister-at Law, Report v to the Court,

Ix Tie MATTER OF THE ARBITRATION BFTWEEN THE CHIPORA-
TIoN of THE Towy of Barrig avp Tur Norrioery Danway
CoMpaxy or CaNaDA,

sward—Uncrtaanty—Motum to be set aside.

& disputo a0z hetween the Northern rainav Company and the Corporation ot .
tho tawn of Barrie #s tu the conxtruction of a braodh lne fnty the town. aud at
ws azieed hy both parties that a bisl relating thereta, which was before the
house of parhament then 1 sesston, shoald bo withdeswn, and o4 dlerens es
connected with the claiin of the town azaist the copipany be referred to thear-
tatration of voe 1. The arbitiator awarded that there was in 1503 a vahd
agreetient by the compiay with the town to construct this hine, provided that
surtable land shnuld he procarad by the town - that sn hlnd was <o procured.
but that the line had vot been constructed , that the clamn of the town to have
such agreement porfurmed still subvicted, * god if nut priormel thar nght o
compeisition §n hew therenf natht 10 be awart«d 7 11 they wwarded as com
prnsatien for the non-performancy of the <aid arrcoment, and i full satisfae-
1100 0f the s« clain, that the company should psv to the corporation at a day
and place named, Lo, aod that (hey xhould, whon sequested Ly the towa,
vyecute to them a conveyane i fle uf all the 1ands ne ntioned 11 8 certain en
denturs mado by one B to the cwapany , und shounld turther, when 80 revuiested
ehectite & geocral releae otallclumsin respectof the Jand and 1 tzht of way con-
veyend 1o thent by thoxeversl paclies yee t whione tinds Hhe caid branch line was to

s On mutiun 10 fet aside this award for defects apparent on the fiea,

220, that 1t was not defectrs e for Ruceriainty as 10 whether the agreement had
been carrted out, wnd whethor tho company had aa option to pay the Lo or
construct the brandch bae, but sulilaenily ste-wed that 1 not beci perfurin i
«d and that oo such . ptinn was utended  1hat the dire tinn ag to the cnses-
ance and general release were authonsed and the latter not olyectional for |
omitng to state to whom it was to be made, amt that a< to the amount award- H
.3, ss contended, 1he corperation coubl daim no dvieges beyond Wiat they
had expended in procuring the laud. &« , it should be assumed that uo tore
was given

LIl also, that the anability of the company under thesr charter to expend thelr
funds in paying the award, would be oo grounad for scttia g it aside,

(E.T.. 25 Vic, 18062)
Gualt, Q.C., ovtained a rule on defendants to shew cause why I
the award 1n this watter should not be set aside on the following
grounds: |
1. For uncertunty, in tls, that the languaze of 1he award

Teaves it doutful whethier the arbutrator sutended that the company

should have the vption of carrying out the agrecment cntered

ntoe between the parties for constiuciing the branch line, (tv lead
from the station inte Baniie), or i default thereof to pay the
£3,000 awarded.

.

carried out, and leaves the right of the tawn to cinim the money
to depend on the extablishment of that fact.

3. On the ground that thy arbitrator has excceded his anthor-
ity, in ordering a cunveyance to be made by the company to the
curporativn, of certain lauds furinerly conveyed by vne Boun to
the company.

4 And has exceeded his authority in directing the company to
execute a genceral release of all claims in respect of the land and
night of way conveyed to them, or agreed to be conveyed to them
by the several parties over whose land the branch lne from the
wmain teack to Barrie was to pass, and without directivg o whom
the release 13 to be made.

6. On the ground that the arbitrator has not stated what sum
has been expended by the town in procuring land and water fron-
tage for a turning with right of way thereto, but has awarded
general'y that £5,000 be paid as compensation for non-performanco
of an agreement made to canstruct a branch line to Barrie, which
it i3 submitted cannot be done, for that a municipal corporation
cannot claim damages for the non-fuifilment of such an agree-
ment without shewing damage to the corporation, and that such
damage must be taken in 19 award at the sum actually expend-
ed by them, which sum is not found by the arbitrator.

6. That the amount awarded is excessive.

The submistion was in the first place provided for by a certain
wnitten agreement menle between the partiesin Quebec vi the 16th
of May, 1801, wiule » bill was before the legislature, then in
session, respecting the constraction of the branch hine into tho
town of Barrie, which bill it was agreed by both parties should be
withdrawn on the signing of the agrecement. And they fur-
ther agreed that the matters in dispute arising out of a claim of
the corporation of Jarnie against the company, 1n connection with
the coustruction of a branch 1lne iuto the town of Barrie, should
be referred to artitration, and that in such reference no appeal
should be made to the act relating to the Noithern Railway of
Canada, passed in 1859, or to a certain order of the Governor-Ge-
neral 1o Council, of the 12th of May, 1839, or to the actin relation
to the Noithern Railway passed in 1860, so far 43 to prevent or
rehieve the saud cumpany constituted by thuse acts from being
bound by any obligativn contracted by the Northern Railway

: Company of Canada with the Corporation of Barrie before the

passiag of the said acts, but that the arbitration should proceed
to be heard, and be determined, and an award made, as though
the said acts had not been passed.

This preliminary agreement then provided that the Ion. S. B.
Harrivon, judge of the county cuurt of the united counties or York
aud Peel, should be the arbitrator, and that his award should be

fionl: that proper bonds should be entered into hy the paities;
and that the submixsion should b2 made a rule of court.

In pursuance of this agreement bunds were entered Ly the res-
peetive partes, uader their proper corporite seals, in which it was
recited that disputes and differences had arisen between the parties,
and were then pending, a8 stated in the agrecineut of the 16th of
May, 1861, referred to, and that the said 8. B. Harrison had
been named the arbitrater by both parties for determining such
differences; and the coadition of each Lund was, that the obligurs
respectively shoald well aud truly subnit to, abide by, and performg
the award of the said arbitrator touching and concerning the said
matters in dispuce between the railway company and the =aid
corporation, anil go referred as nioresanl

By s award made va the Slstof Jaauary, 1802, the arbitrator
awarded :

Ist.  That there was in 1833 a valid and binding agreement by
the Nortbern Railway Company with the Corpurativn of the tuwn
of Barrie to construct a branch Line of railway from the main track
i Innisfil into the town of Barrie, prosided that suitable land and
water frontage for a terminus, with right of way thereto frum the
said main track, was prucured by the corporation of Bairie free of
cost to the Railway Company.

Indly.  That such sustable land and water frontage for a ter-

ynus, with right of way thereto from the said maiu trick, wu
) ] ) ) . jprocured by the corpuration of the said town free of cost to the
That it 13 uncertain also in this, that the arbiteator does j2aid Rulway Compnay, snd to their satisfaction, at very consider-

aot find by this awurd whether the agreement has ur basnot been able expease to the sail Curporativa of Barrie.
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Ardly That the said Reilway Cowpany did not, nor did the said |
Iverthern Railway Company of Canada, at any time since, con- !
struct the <ail bianch Line, and that the chum of the said Cur- |
peration of the towa of Barrie to have the sume constructed had i
never been ahaudoned or given up at auy time, but i the contrary |
had been always since upon all convenient occasions urged ot .
pressed for performance. |

4thly That reference being had to the agreement in the sail’
memorandum of ngrcement, by which the nward was to be made,
ag though the several acts of parliament therein referred to had |
notheen pasced, he awarded ¢ that the said claim of the corpora-
tion of the town of Barrie to have the said agrecment performed
was still subsisting, aod if not performed their right to compeusa-
tion in licu thercof ought to be awarded : * and

Gthly. Ascompensation for the non-performance of the said
agreement, and in full eatisfaction of the eaid claim of the said
Corporation of the town of Barrie against the said Northern Rail-
way Compauy of Canada in respect thereof as by the said reference
he was empowered to do, he thereby awarded, ordered, adjadged
and determined, that the said Northern Rmulway Company of Ca-
nada, and their successors, shall aud do well and truly pay, or
cause to be paid, to the said Corporation of the town of Barrie, or
their successors, on the 10th day of March next ensuing the date
of the award at the office of, &c, in Toronto, the sum of £5,000
of Inwful money of Canuda, and that the same be received Ly the
snird Corporation of the tuwn of Barrie in full satisfactivn and dis- |
charge of and for 8"l the gaid matters in difference tv him referred
a8 aforesaid.

Gthly  And he further awarded that the Northern Railway
Company of Canada do, when requested to do so by the said Cor-
poration of the {own of Barrie, make and execute to them a valid
deed of conveyance in fee of all lands and tenements mentioned
and comprised in a certain indenture of bargain and sale made by
one John Boou to the said Cocmpany, dated the 18th of August,
1856 ; and should and do further, when so requested as aforesaid
make and execute s general release of all claims in respect of the
Iand and right of way conveyed to them, or agreed to be conveyed
to them by the several parties over whose lands the said brauch
line from the main track into the town of Barrie was to pass.

The award then gave directious ss to tho costs of the refurenc?
and award.

Lecles, Q. C., and Angus Morrison, during last term shewed
cause.

Cemeron, Q. C., and Galt, Q. C., supported the rule.

Burss, J., read the judgment prepared by the late Chief Justice
of the court, in which ho concurred.

As the reference was by wery of compromise, and led to the
withdruwing of a bill relating to the matter which was before the
legislature, neither party should be cuuntenanced by the court in
refusing Lo alide by the award on account of any objection not
really applying to the merits of the matter in dispute. There is
no complaint of any improuper conduct on the part of the arbitra-
tor; no affidavits are filed; and the defendants bave confined
themselves to exceptions which they contend shew the award to
be iuvalid on the face of it. 1f these objections are well founded
the ! feodants can have the advantage of them ia resisting per-
forma..:e by whatever means it may be attempted to be enforced,
and ay the court has niways a discretion 1n declining to set aside
an award on application, i3 not this a case in which the party
complaining only on such grounds as he contends are apparcut on
the face of the award should be l¢ft to oppose any remedy for en-
forcing payment ?

But in regard to the objections, it secms to me there is nothing
in the first, though the award happens to Lo so expressed as to
leave some appearance of ground for it. We must give a reason-
able construction t) the award. The arbitrator has found that
the company have not yot done what they agreed to Jo eight years
before, though they have been in no way absolved from doing it.
The words ¢ if not performed " may, when all is taken tugether,
be understood to mean the same thing as ¢“since it has not been |
performed.” The arbitrator says in effect, ¢ if the company has
not made the branch line they should make cumpensation . they
have not made the branch line and therefore I award, ” &e. |

If the company would rather make the branch hine thun pay the
compensation they have it in their power to contund that sn op-
tivns given to them, and tu move to stay proceediogs on the
award tll a certawn day, to give tuem 11 opportumty to mnke the
brauch hine.  The court cuuld then deternine whether they had
such an option.

But the arbitrator could have never intended to give an option.
“If not performed, " he says, ** their right " (that 1s the right of
the town) ** to compensation in lieu thercof ought to be awarded.”
+If not performed "’ may be recasonably taken to mean if they have
hatherto not perfurmed their undertaking, not if they shall not
hereafter perform it, for he proceeds immediately to award ¢ com-
pensation for the non-performance of tho agrecment,’ thereby
deciding that it had not been performed ; and he awards that the
compensation shall be paid at a certain fixed day httle moere than
two months from the date of the award, and this without any re-
servation to tho Company of a right to make the branch line
wstead of paying the money. What follows respecting the Com-
pauny conveying back the land is all consistant with the construc-
tion that the £5. "W was positively to be paid.

The thicd objection seem2 to be immaterial. It should be
assumed that the arbitrator determined that the company having
refused to make the hine, should not keep the land which had been
conveyed to them iu the confidence that they would make it It
Jdues not appear on the face of the award why the land which
Boon had conveyed to the Compauy should be made over by the
Cumpany to the town of Barrie instead of bewng re-conveyed to
Boon, bat all that car be said is that the facts which may have
made tl:at a just and reasonable direction are not set out in the
award, as they need not be. The circumstances may be such as
to account satisfactorily for the award in this respect, and we
should assume that there were goud grounds for it, in the absenco
of information to the contrary. The town may have paid Boon
for the ground, and directed him to convey it to the Cowmpany,
and if so they should have it back again, since the Company havo
declined to make use of it fur the purpose for which they got it.

It should be assumed that the arbitrator made allowance n his
award for the town getting back thus land, and thought it just to
award the £5,000 after taking that into us consideration. Be-
siles, if the directions respecting Buun's conveyiug this land to the
Corporation of Barrie were on any grouad void, the only conse-
quence would be that they would lose the benefit of that direction
in their favour, it could interfere with their right to get the com-
pensation awarded. : .

And so ic respect to the fourth objection fo that part of the
award which dirccts that the Compapy thall execute a general
release of all claims in respect of the land and right of way con-
veyed to them or agreed to be conveyed to them by the scveral
parties over whose lands the brancl line was to pass. So far as
the tuwn is cuncerned, that release was enidently sutended to be
sumething in addition to the pecuniary compensation. If from any
defect in that part of the award the dJdirection should fail of 1ts
intended effect, that is no reason why ey shiould not be paid the
pecuniary compensation awarded. But is there in truth any diffi-
culty as regards tbat prrt of the award ?

It was 2 matter on which the arbitrator had a right to give the
Jirection he did, if wo suppose that lug intention was, that besides
paying the £5,000 the Company were to give up tho land winch
they had not applied to the purpuse jutended.  And as to the ob-
jection that it i3 not stated to whom the release is to be given,
could not the company release all right of «ction snd claims
against the Cornoration of Barrie or any other person or persons
whomsoever in respect of the land and right of way conveyed to
them, or agreed to bo conveyed to them by the seversl partes
over whose lands the said branch line was to pass ?  Besules the
releaze was only to be executed ¢“upon request,” which request
would puint out who it was that requested the release.

As to the sixth objection, it must be assumed that the arbitra-
tor had good grounds on the cvidence before lum for making the
estimate of damages whioh he did.  The court has not the grounds
before it and cannot go into thie merits. If it were correct to ag-
sume that the arbitrator could give no dsmages beyond shat the
town had disbursed 1n acquiring land, then it ought to be assumed
that he did so confine himself rather than that he a.d not.
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The damages may bo excessive, but that does not appear, and
tho case inust be an outrageous one n that respect before avy n-
terference couid ve justified on such o grouad.

It was argued that the Company could not conmstently with
their charter and tho law of the land expend their funds 1n pay-
ing the danages awarded. If that be =0 it may follow that they
cannot be compelled to obey the award, but tis is no appheation
to the Corporation for that purpose, but an application by the
Compnuny to ret aside an award for a reason which, if it be n
reason, must have existed at the time of the subinission as wellas
now ; aund after a compromise had been made, and the application
to the legislature withdrawn on the faith of the arbitration which
waas agreed to, it does not lie in the mouth of the Company to ob-
Jject to the award on the ground that no such compensation could
be legally awarded. They cannot at least mnake it the ground of
an active interposition at their instance.

The rule should be discharged with costs.

McLeay, C. J., having been abscat during the argument, gave
1o judgment.

Rule discharged with costs.

Ryersk v. Lroxs.
Lease— Rent payalile quarterly in advance—Construction.

The plawtiff sued in covenant fur three quarters rent. alleged to bo payable by
the lease quarterly 1n advance. Defendant plosded as to the rent fur the last
quarter, commending on the Iat of March, I8l 1 That before the expiratian
of the tirst month of th.. quarter tha plamntiff wrongfully evicted um. 2 That
by a provisun in the ledse 1h cagaof the mill dediisnd boloe accidontally bursed
the rent was theneeforth to cease, and thatit was so burned on the Hth of March,
1881 3 On equitable ground«. as to the rent sutnequent to the tth of March,
1561, the same provision 10 the lease, alleging the destruction ot the mill by tire
Lefura the uth March

I, on demnerer, ploas bad for the rent, being payablo In advance. was due on
the 1st of March, and nothing which occurred afterwards coutd divest the plaiu.
tiff' s right.

DecLaraTioN, that the plaintif by deed let to the defendant cer-
tain premises specified, for five years from the 1st of September,
1860, at BI00 & year payable quarterly in advance, which defend-
aut covenanted to pay, but of which s balance of three quarters
was due and unpand.

Fifth plea, to so much as relates to the plaintiffs claim for rent
in respect of one of tue three quarters’ rent in the declaration
mentioned, bemng the quarter commencing on the 1st of March,
1861, the defendant saith that the said three quarters in the first
count mentioned commenced respectively on the first days of Scp-
tember and December 1860, and the 1st of March 1861, and that
dunng the quarter commencing on the day last aforesaid, and be-
fore the expiration of the first month of the said quarter, the plain-
tiff, without the consent and against the will of the defendant,
wrongfully entered into and upon the mills and premises in the
declaration mentioned, and evicted the defendant from the use and
occupation thereof, and kept him <o expelled thence hitherto.

Sixth plea, to so much of the declaration as relates to the plain-
tiff’s claim for rent in respect of one of the three quarters in the
said first count mentioned, being the quarter commencing on the
1at of March, 1861, the defendant saith that the said three quar-
ters in the said first connt mentioned commenced respectively on
the first days of September and December, 1860, and the first day
of March, 1861, and that it was and is provided and agreed, in and
by the said alleged deed, that should the said milis therein sndin
the said deciaration mentioned be destroyed accidentally by fire,
and not by neglect or carelessness, then in that cace the said rent
should thenceforth cease. And tho defendant saith that the said
mills were on the 5th day of March, 1861, and within six days
after the commencement of the said quarter com:encing on the
first day of March aforesaid, in the year last aforasaid, accident-
ally destcoyed by fire, and not by neglect or carelessness,

Seventh plea, on equitable grounds, asto so much of the declara-
tion as relates to the plaintiff’s claim for rent for or in respeet of
all or any part of the said term in the said first count mentioned
subsequent to the Gth of March, 1861, the defendant saith that the
said three quarters in the said first count mentioned commenced
respect:vely on the first days of Sep’:mber and December, 1869,
and the st of March, 1861, and thay the plaintifi’s claim in smd
first count includes a claim for rent for and in respect of & period

of ime subsequent to the saud 6th day of March, in the year Inst
aforesaid.  Aud the defendant saith that 1t was and i« provided
aad agreed in wod by said alleged deed, that should the enid millg
therein and 1n saul declaration mentioned be destroyed accident-
ally by fire, and not by neglect or carelessaess, then and in that
cnse the smid rent should thenceforth cease.  Aml the defendant
further saith that subsequently to the first day of March, 1861,
and before the said Gth day of March, in tho year last aforesaid,
the said mills were uestroyed accidentally by fire, aud not by neglect
or curelessnesa,

The plaintiff demurred to cach of these pleas.

Robert A. Harrison, for the Iemurrer, cited I[lopkine v Helmore,
8 A. & E. 464 ; Povle v. Tumbridge, 231 & W, 2265 Hume v. Pep-
loe, 8 Bast 178 ; Chanter v. Leese, 4 M. & W, 295, 311 ; Clarke v.
HWolford, 2 C & K. 5140 ; Clarke v. The Glasgow Assurance Co., 1
MacQ Scotch App. Cas. 668; Vin. Abr. Vol. III, * Apportion-
ment ;" Holtzapffel ~. Buker, 18 Ves. 115 ; Bullen & Leake Prec.
373 ; Chy. Juar. Prec. 351, 332,

Richards, Q. C, contra, cited Nersome v. Graham, 10 B, & C.
231, Bennet v. Ireland, E. B. & E. 320.

McLEeax, C. J., dehivered the judgment of the court.

It appears to us that all these pleas are bad  The plaiotiff is
ashing for rent due to him accordmng to the 1.use tefore the burn-
ing of the mill.  He was entitled to receive it and could have dis-
trained for it on the first day of March, or ho could have sued for
it on that day. A right of action was vested in Lim when default
was made in the payment, and being vested nothing wlich subse-
quently decurred would divest it except payment.  All rent be-
coming due subsequent to the burning ceased to be payable vnder
the lease, but if such provision had not been inserted the plaintiff
could have insisted on his rent being psid gnarterly, notwithstand-
ing the destraction of the mill by fire, and the defendant could not
protect himseif against the payment by pleadiug that it had beea
burnt dow: or injured. Ife was nat to be relieved from payment of
rent by any other injury to the mill except burning not from care-
lessness or neglect It it had been swept away or rendered usele-s
by a flood, the rent would still be payable, or if the plaintiff were
sble to prove that the burning was wholly owing to neglect or
carelessne~s—if, for instaace, he could shew that the burning was
owing to the defendant keeping the ashes from a stove in a box
or barrel in the mill—the rent agreed upon could be enforced dur-
ing the full period of the term.

The pleas do not set out any defence to the suit of the plaintiff,
and judgment must be for the demurrer.

Judgment for plaintiff on demurrer.

Ler BT AL v. WO0ODSIDE.

Assignment— Momey kad and recorved.

F Wl a demand amainst ope T on notes and acrceptances of abont $20,000 The
plaintiffs agreed to transfer to i certain bank stock worth 2530, as & lonn,
to secare which he agreed to assign, and afterwards delivered to them, 314 240
of Lthere notes, all of which were negotiable but soine only were endorsed hy F.
T. failed 1n Lower Canada, and F oblained these notes from the ptantitfs to
collect there for them  F subsequently execnted an asviznment to the defendant
for thie bepetit of creditors. including these nutes in the schedulo attached toats
but statfng in thedeod that they were held by the plaintiffs as secur{ty for thewr
loan. All the money recovered from T on F's whole clalw against him (about
$300 excepted) came tn to the defendant’s hands

Held, that tho plaiotiffs might recuver from the defendant as money had and re-
celved to thejr use, the amount of their loan out of the money received cn the
notes delivered to them as gacurity: and if tke amount paid by T was paid
gonerally on K.'s whole claim azainst him, then a stm founded on the proportion
of such uotes to the wholo of T.'s debt.

Acriox for money had and received to the plaintifis’ use.

Plea —Never indebted.

The case was tried at the last Spring Assizes held at Toronto,
before Burns, J, and the facts appeared to be these : —

On the 1st of June, 1860, D. K. Fechan entered into an agrece-
ment with the plaiutiffs under seal, the material parts of which to
this action werz in these words :

¢« Whereas the parties of the second part” (the plaintiffs) ¢« have
agreed to transfer to the party of the first part” (Feehan) «“<ixty
shares of the stock of the Bank of Upper Canada, amounting to
the sum of three thousand dollars, as a loan to the said party of
the first part. Now these presents witness, that in covsideration
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of the said travsfer of the saiil stock, the party of the first part | ncting under the advice of the solicitors of the trust, and insisted
covenants with the parties of the xecond part. that he will assign | he should have tho whole money, and it was then puid over to

and transfer to them a debt due to hum fiom Messrs. Thompson &
€Cn, for the sum of fourteen thousaud twa hundred and ninety dol- |
lars, together with all notes, bills, or uther evidences of the said
debt. To have aud to hold to the said parties of the second part as
a security for the said stock transterred by tho saul parties of the |
sccond part.” |

There wereprovisions about re-transferring bank stock, payment |
of interest, and principal, &c, not necessary to notice, and the .
agreement ended witl this provision: ¢ And the parties of the
second part shall have the right to euforce the said debt of the said |
Thompson & Co , or compounid, compromise, or give ime therefor, |
with the consent of the party of the first part, aud on the re-transfer
of the said stock, or the payment of the said moncy. the parties:
of the second part will re-convey to the party of the first part the
said debt of the said Thompson & Co., together with the evidences
thereof.”

The evidences of the debt due by Thompson & Co. consisted of
various promissory notes apd acceptances of bills of exchange,
some due at the duate of the agreement and others not falling due
until afterwards.  These notes and bills were delivered by Fechan
to the plaintifs.  Thompson & Company removed to Lower Cavada |
and there failed. It was admitted in this case that the law of |
Lower Canada wag, in 2uch a case, that such property of Thompson
& Ce. a8 remained in their hinds, which bad been sold by Feehan
to them, but not paid for, and could be identified, would be linble
for that particular debt, and that the demand of Feehan on pro-
duction of the <ecurity would be there treated as a privileged debt.

Oua the 19th of October, 1850, Mr. Fechan obtained the notes
and acceptances from the plaiutiffs, giving them a receipt for them, |
cxpressing that it was for the purposo ot handing them to 1 soli-|
citor at Quebec for collection.  The courts in Lower Canada dealt
with them on tho footing that Feehan was collecting them as bhis
own.

The whole demand which Feelian had against thefirm of Thomp-
son & Co. consisted of notes and acceptances to the amount of
$20,446 52, of which the sum of 314,290 was assigned to the plain- :
tls, the remunder having been assigned to other parties, vith the
lcxc(-lptiou of $2,123.44, which Mr. Feehan retained in bis own
hands.

Un the 17th of December, 1860, Fechan exccuted a deed of as-
signment to the defendants, for the beaefit of his, Feehan’s credi-
tors, and in the schedule to the deed the notes aund acceptances
whicl hind been previously delivered tothe plaintiffs, and afterwards
got from them by Feehsn to take them to Lower Canada, were all
enumerated, and it was stated that they were held by the plaintiffs
ns security tor an advance of $2550.  That sum was the cash value
the parties put on the 60 shares of bank stock transferred to Fee- |
han, as the first agreement shewed.

Mr. Fechau was examined s & witness upon the trial of this
cause, and stated that when he made the assignment to the defend-
ant, ho informed the defendant how the notes and acceptances
stood pledged to the plaintuffs, He further stated, that in obtain-
ing the notes and acceptances on the 19th of October, 1860, to
present them in Lower Canada, it wag only done Ly him for the
purpose of realizing the amoant a3 a privilege 1 debt, in order that
the plaintiffs might receive the woncy when collected.  The amount
realized io Lower Canada upon the whole debt of $20,446 52, due
by Thompson & Co., was S$3615 86. Of this sum, $3337 87 found
its way into the hands of the defendant, and the residue of the
$3615 86 was paid over to other partics. The swmount of $3337.
&7 was received by Mr, Feehan from his solicitor in Lower Canada
in July, 1861; and he said he informed his solicitor there how the
matter stood with respect to the plaintiffs, and when the money
was received here he wished to pay over to the plaintiffs the pro-
portions due them according to the amount of the notes and accept-
ances assigned to them, but the defendant would not consent, and
cootended that he being Fechan’s assignee was entitled to the
whole money, and that any demand the plaintiffs might have should
be presented to him  Mr. Feehan stated that he thought the
plaiutiffs should receive their proportion, and that cnly the pro-
portion of the $20,446 52, which still belonged to himself, should
be paid over to the assignce. The defendaut stated that he was

., want of privity between the defendant and the pla.ntiffs.

him.

It was admitted the Jefendant had the monesy still in his hands
unappropriated. aml that the planuffs had given notice to the
defendant of their claim to the money before action brought.

A number of objections were made by tho defendant’s counsel
to the plantffs’ recovery, which were reserved as grounds of
non-suit.

A discrepancy existed ns to the amount of notes nnd acceptances
which had been originally given to the plaintiils, and as to what
hiad been returned from Lower Canada ; and there not being time
to aralyze the matter at the trial, i verdict was taken for the
plainutts for $3,092.00, subject to be reduced if the calculation
was not right.

R. A. Harrison obtained & rule to shew canse why a non-suit
should not be entered on the following grounds: —1. That there
was no proot of any assignment to the plantiffs hy Feehan of tho
debt duo to Thompzon & Co., or any part thereof, but only an
sgreement to assign. 2. That the plaintiffs were not i1n law enta-
tled to maintain thas action against the defendant, because of the
3 That
the plaintiffs were not in law entitled to maintain this action,
because of the want of proof ¢f any ascertained sum of money in
the hands of the defendant, which could be said to belong exclu-
sively to the plaintiffs. 4. That the pluntiffs’ remedy, if any,
was 1n & court of equity, where the rights of all parties concerned
could bo finally and sausfacrorily adjusted 5. Theat the plaintiffs
in respect to the advance to Fechan, were in the same pozition as
other creditors of Feehan, and must with them shave rateably
under the deed of assignment to the Jdifendant. The raule also
asked to reduce the verdict to such som as the court might find
the plaintiffs entitled to, if any.

Cameron, Q C, shewed cause during last term, and cited
Addertey v Daon, 1 Sim. & St. 607 ; Heath v. IHoll, 4 Taunt.
3203 Wdhams v. Ecerett, 14 East 582; Poole v. Cowan, S L. T.
Rep. 385; Wright v. Dell, 5 Price 325.

R. A. Hurrisen, coutra, cited Wharion Wulker, 4 B. & C. 163;
Wedlalke v. Hurley, 1 Cr. & J. 83 Stephens v. Dadeock, 3 B. &
Ad. 355 ; Trower on Debtor and Creditor, 182; Jones v. Carter,
8 Q. B. 134; Great Northern R W. Co. v. Skepherd, 8 Ex. 30;
Bleaden . Charles, T Bing. 546 1 Harvey v. drchdold, 3 B. & C.
626 ; DBaron v. Husband, 4 B, & Ad. 627,

Berve, J.—1In this case I have to read the judgment prepared
by the late Chief Justice of thia court, in which I coucur.

If the verdict for the plaintitfs should stand, I see there is some
doubt suggested as to the correctness of the amount for which it
was entered at the trial.  This the parties can gettle, and in caso
of any disagreement refer to the conrt,

I perceive that of the sccurities handed over by Feehan to the
plainuffs some have been endorsed by bim, others (and for the
greater part I think) not endorsed.

As v those endorsed by Feehan in blank, and delivered over by
bim in security to the plaintiffs, bow can there be any question
that the money coliected on them shouid go to the plainuffs, at
least to tho amount of their debt and interest ?

As to those not endorsed (all were negotiable), the delivery of
them over to the plainuffs by Fecban, for the purpose of coliect-
ing them by the plaintiffs in Feehan’s name, as they might be
with bis assent, would make the mouney collected upon them the
money of the plaintiffs, as between them and Feehan, if Fechan
had not made the assignment to defendant which be did make;
aud if 80, then his assigning his debts afterwards to defendant can
placo the plaintiffs in no worse situation, when the defendant took
thein, or rather tho assigoment of them, with written notico that
they had been placed in the plaintiffs’ hands to secure the sum
agreed wpou.

It would have made the matter more clear if the securities had
all been endorsed, as some were, though probably not for the pi.r-
pose at the time of transferring them to the plaintiffs

There may be a d:fficulty in adjusting the amouat for which the
verdict should be entered, for of course it is only on ti-¢ mencys
that can be held to have been paid by Thompson & Co. on account
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of the notes given nto the plaintiffs’ hands as seeurity for their
debt these plaintiffs can have any claim.

And as to those notes, the plaintiffs’ right to recover seems to
me to be clear, for they cannot be held to havo passed under the
assignment to defendunt, except ag to the suvplus aft .. the plain-
tiffs’ clmim. It was cvidently the intent, taking the assigument
and the schedule together, to provide that the plantiffs' advances
should first L 2 paid out of them, and to give the assignee to under-
stand hat there was that prior claim on the pruceeds in the
plamntfls’ favor, to secure which the plaintdfs held the notes.

I think Feeban's evidenco fully supports the plaintiffis' right tu
the 82,500, 8o far as it can be shewn to have been cullectcd out
of or upon theso securities.

If what was collected from Thompson & Co. wascollected merely
as so much by way of a dividend on their whivle debt due, and
without any refereace to any particular securities (as I suppose it
wag), then of course a calculation must be made founded on the
proportion of the securitics held by the plaintifls to the whole of
Feehan’s claim aganst Tivmp=on & Co.

McLgay, J., having beer absent during the argument, gave no
Jjudgment.

IRWIN v. SAGER ET AL,
Eectment— Right to try question of boundar —0tmfliet of epinion

It was held by this cunrt that at a forner trial the questlon of boundary should
have been tried in this artion of « jectent.  The Court of Commen Pleas hield
differontly upon the rame point in other cases, and the Chief Juxtice of that
court having at & second t1al ruled jn accotdance with their judpinent, & new
trisl was graoted witbout costs.

Ejectinent of the west half of lot number 29 in tho 3rd con-
cession of Apcaster,

Tius case came on fur trial at the last spring aseizes at Hamilton,
before Draper, C. J., and the title of the plantiff to the west balf
of fot 29, in the third concession of Ancaster being admitted, the
defendant offered evidence to prove that the land actually in dis-
pute between him and the plaintiff, though claimed as part of that
iot, was not in fact part of it, but part of lot No 2&, to which the
defendant claimed title. The learned Chief Justice rejected that
evidence, holding that under the statute he must treat the appear-
ance as general, for the statute, though providing for a notice
limiting the defence, the defence does not provide for a limited
appearunce; and consequently, as the general defence could not
under the admission be sustained, the plaintiff was entitled to a
verdict for the whole of the lot sued for; and that he must take
possession at his peril of any land not helonging to that lot.

Sadlier obtained a rule nust to set aslle the verdict, relying up-
on the judgment given in this caseafter a formertrial, 21 U C Q B.
373, at variance with the decision of Common Pleas in .. id v.
Savage, 12 U. C. C P. 143, in accordance with which the learned
Chief Justice ruled at the last trial.

Barton shewed cause.

McLeay, C. J.—The able judgment of the learned Chief Jus-
tice of this court delivered Juring the last term in this particular
case seems to me couclusive as to the question whether or not a
di-, uted boundary can be decided in an action of c¢jectment, or
whither an action of treepsss is the only furm of action in which
such a question can be raired.  Before the passing of the Lject-
ment Act, Cousol. Stats. U. C, cap 27, the constant practice was
to bring sjectment in any case of disputed boundary, and the pre-
mises were so defined that there could be with due care no diffi
culty in seeing on the fece of the proceedings the premises sought
to be recovered. It is true the verdict in any such action might
be disputed at the instanco of either party, and another action
might bo brought, but the facts disclosed in evidence were gene-
rally sufficient to satisfy *ue parties on which side the right lay ;
and though in sowme instances other actions might be brought on
the same or differe: * testimony, tho disputed boundary might be
called in question ana disposed of, for the time at all events, in an
action of ejectment as satisfactorily as in an action of trespass.
I cannot, I confess, gce that in changing the mode of procceding
in an action of cjectment, and causing the pirties actuaily con-
testing to appear as plawntiff and detendant {astead of Joha Doe
aod Richard Roe, the legisiature intended tu drive & paryy,
order to assert a right to a piece of land in dispute, to an action

of trespass in the first instance, in which damages only can be
recovered, and then to an action of cjectment to recover the land
after & recovery in trespass.

The 26th scetion of the Ejectment Act provides that upon o
fiuling fur the claimant julgment may be cigned anl exeention
issued fur the recovery of possession of the property, or of euch
part there £ a9 the jury bave found the claimant entitled to; and
the 12th section provides that any person appearing tn o writ msy
limit his defence to a part only of the property mentioned therein,
dexcribing that part with reasonable certninsy in n netice entitled
in tho court and cause avd signed by him or his attarney ; apd an
appenrance without such notice confining the slefence to n part
<hall be deemed an appearance to defend for the whele. 7 think
that these cliuses, and the 49th aectioe, as to the effect of a julg-
ment in cjectmeat, and indeed all the provisions of the uct, shew
that, though the furm of procceding was changed, the action of
cjectment wasintended to be the same ar it had alwaysheen  In the
case of Petersv Niron, 6 U C C. P 451, the learned Chief Justico
says that the practice cf trying boundaries in actions of ejectment
had prevailed too lung perhaps to enable the courts by their own
authority to put an end to it; butin that case the decision was to
discourage (except when bound by well-established rule) the
practice of trying questions of boundary by actians of ¢jectment,
the legitimate object of which it declares is to try titles.

The decisions of this court =~ to the right to try questions of
buundary in activns of ejectinent, and those of the Comumon Pleas
on the sulject, are s0 much at variance a3 to Jeave suitors in
doubt as to the law, and in some cases create so much inconve-
mence and expenso to parties that it is extremely desirable that 2
decisivn of our lughest court shuald be obtained , but till then T
do not feel at iberty to decide that o conrse of proceeding which
I believe has always prevaued in this proviace shall be 1v lunger
continued.

Burys, J., concurred.

HagsRTY, J., dissented, retaining the opinion expressed by the
Court of Common Pleas, of which he was then 8 member, in Luad
v. Savage, and Lund v Nesbut, 12 U, C. C. P., 143,

New trial without costs.

CHANCERY.

(Reported by ALEX GRANT, Eeq, Barnslerat- Law Reporter to the Court)

MassINGBERD V. MOXTAGUE.

Sale for taxes—Sheril's officer— Duty imposed om shertyf and kis officers at sales
Jor taxes—=Caals.

At a aale of lands for wild land taxes, one of the shenf's officars couducted the
aafe, at which he kuoched down without any competition to another othcer of
the shentil, a lot ot land worth about £350, for rather less than £7 s . which

A was subsequently, with tho ssavnt of tho sheriff. enterwi fn the sales bovk
. the name of the party who had conducted the sale, for the purpose of ena-
bliog the person to whom it had been knocked duwn ta cheat his creditors
Upon a bill il to set anide the deed executed by the shenfl, it was shewn that
by arrangement amonget tho persons attending the sale, it was understocd a
ot shuuld be knocked down 1o each person in turn, in pursuauvce of which the
sale lu gquestion was effected. Under these circumetances the court set zade
the sale with costs as azainat the person to whom the conveyance was made.

The duty Imposced upon sheriffs at sales of 1ands for taxes §3 to sell such portions
uf the lands offered a9 the sbeniff may consider it most for the sdvantaze uf the
ownurs thereof, where therefore a sherltf so Deglected hir dnty in this respect
th. t at 3 sale for taaes very valusble lots of land were knocked dowe for tnthug
&m uuts of taxes, 1 pursuance of an agreement to that effect eotered into
am ngst the lidders, somo of which lunds were purchased by balliffs in his em-
ploy. and with his know)-dze, the court §n dismixzsing the Lill hled to set astde
one of the rales to bis bailiff as against the sheriff, refused him bis costs It iz
not stlxnmrh-x:t that the shoriff dees not participate in such arrapgements for his
own benetit.

The bill in this cause was filed by the Reverend HHompesh
Massingberd, against Charles Montague, William Glass, sherniff of
the couuty of Middlesex, and Jobr Godbold, praying, under the
circumstances appearing in the head-note and judgment, to have
a gale cffected by the defendant Glass, as sheriff, set aside, and
plaiotiff let in to redeem the lands so soll to the defendant God-
bold, on the payment to him of what he had advanced.

The cause came on to be heard before his Lordship tho
Chancellor.
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Roaf, for the plaintiff, referred to Ulenry v. Durness. (Graut,
vol. 8, p. 345.)

Fitzgerald for dofendants.

Vaxskovoungkr, C.—This case presents, though perhaps in a less
degree than somo others, one of thosc instances of sales of lands
for arrcars of taxes in which the rights of owners aro sacnificed
to the cupidity of trdders, who by arrangements among themseives
contrive to get, for trifling snms chargeablo on the property,
wholo lots of land, when one-twentioth, and often one-fiftieth part
should suffico for payment. It would scem from the facts dis- |
closcd in this and other mimilar cnges that persons atteading such |
sales with an inteation to purchase, consider :t tawfal and proper
to conspire together to divide vetween them large quantities of
land so exposed to rnle; and the officer conducting the sale
appears to have coasidered that he has discharged Ins duty so
lung as he does not participate in such an arrangemeat with a
view to his own profit. The law has cver required that those,
whose persons or property have been by misfortune or othermise,
subjected to its process, shall be dealt with fairly and without
oppression, and with as little suffering and loss as possible, and
it throws this duty upon the officer charged with the execution of
that process. The statute regulating sales of land for taxes, re-
cognizes and enforces this duty, for it provides that, ¢the sheriff
chall sell by public auction s0 much of the land as may be suf-
ficient to discharge tho tuxes, and ail lawful charges incurred in
and about the sale and the collection of the taxes, sclhing 1n pre- |
ference such part as he may conmder 1t moat for the advantage of |
the owner to sell firet.”" The legislature have rot, therefore, bees |
less careful to guard against the sacrifice of property subjected |
to burdens fur the puthe, than the law has been to protect, |
against wanton waste and loss, property subjected under judicial |
prucess to the claims of 1ndividuals. Nor should they have becn.

Toxes are at all times oncrous, and are imposed merely from
public nccessity, and it is the policy as well as the interest of the
state that they should bear as lightly as possible on individuals,
and it is the duty of those charged with tho collection of such
chiarges, to maintain this policy so far as is in their power. Weo
know that at common law, if o sheriff sells under exccution, unless
at the peremptory mandate of tho court, the property of a debtor
at a price greatly balow its value, he is liabte to damages in an
action for the loss. And in one case, Phillipps v. Bacon, (9 East.
p. 303,) Lord Ellenborough is reported to have said, in reference
to an attempt to sustain on the comnion count for trover a verdict
recovered against the sheriff for want of proper care aand judgment
in the sale of property under a f. fa., ¢ If the question had arisen
as at present advised, I should bhave inclined very strongly, from
the argument I have heard, to have held that if the shentf, or his
officers acting for him, depart so entirely and scandalously from
their duty, in making o mock sale of the goods in the manner
which has been represented to us, it could not be considered as a
sale in obedience to the writ of fier: facias, bnt rather a conspiracy
to despoil the plaintiff of his property, and woald bring the sale
within the principle of the six carpenters’ case, and make the
sheriff a trespasser ab int0.”

Now is not such a sale for taxesas I have referred to a mockery,
and & conspiracy to deprive the owner of his property ? andis the
sheriff; in conducting and countenancing such o sale, doing his
duty, and acting in the spirit of the statute and of thelaw ? Such
a sale, to use a paradox, is no sale. The duty of a sheriff is not
to expose lands to it, but to adjourn the time, and then execute
the writ, giving all proper notice to ensure the attendaace of
bidders. A course similar to this he adopts 02 £i. fas., where he
returns ¢ goods on hand for want of bidders.” It is not his fault
if he cannot secure a fair sale, and thus muke the money which
he is charged to collect; but it is his fault if he permits an unfair
sale, which he has the means of checking or preventing

The writ for these lands is placed in the sheriff’s hands, at least
three months before the time of the sale, and it is not too much to
expect that du.ing that time be shall take some pains to make),
bimself acquainted with the condition and value of the land about
to be sold; and the machinery of his office would seem adequate
for the purposc at very little trouble or cost. He can hardly ex-
cuse bimself by total igoorance, when there is imposed upon bim l

the exercise of judgment in selling first that portion of the land
which he considers it most for the advantage of the owner to scll.

Now in this case thero is much evidence to shew that at periods
of the sale, which extended over two ur three days, arrangements
were made by those present not to compete for particuinrlots; but
thero is not the evidenco of geoeral combination and of determin-
ation to maintain i, which was furnished in the case of lenry v.
Lurness. Thero is abundant proof, on examining the book con-
tainiog the antries of sale, that whole lots of land were, without
any competition, sacrificed for trifling sums, and theso too lying
in well settled parts of the country, with the average value of
which it ig bard tu believe that persons necessarily well acquainted
with the county as tho sheriff and his officers must havo been,
could have been entirely ignorant. Then what do we find in
reference to this particular lot? not certainly distinct evidenco of
any arrangement that there was to bo no competition, but we find
the sheriff's officer who was conducting the sale, Godbold the de-
fendant, selling it without any competition to another sheriff's
officer, Jeffrey, the bailiff; and subsequently, to enable Jeffrey to
cheat his creditors, ontering in the sales-book, with the assent of
tho sheriff, the lot as sold to himself; the sale being for less than
£7 10s., and the lot worth at least £350. Now cun such a tran-
saction stand? These two gentlemen have been too clever. 1
am not quite certain what the truth inthe matteris; but by their
own statement, Jeffrey, though he swears he bought for hunself,
but feared to hold the laod in his own nawe, persuades tho shen(f
thst he bought for Godvold, and gets the shenff to (reat Godbold
as the purchaser, to whom, as such, first, tho certificate of sale,
and afterwards the deed issued from the sheriff.  We cannot, after
this, allow Mr. Jeffrey or Mr. Godbold to deny that the latter was
the purchaser; and as I think ne could not sell to himself, the
gele and all transactions fuunded on it muast be set aside, aod a
decree to that effect made, with costs, to be paid by Godbold.
Even if the sale were to Jeffrey, aud had remained in his u.me,
I should think it aa improper one. Considering the duties cast
upon tho sheriff, and how much be must necessarily rely for infor-
mation upon his officers and bailiffs, I think none of them should
be allowed to purchago at any sale which he in the exercise of his
office is called upon to make, aud that he should not permit any
such purchase. He has the power in his owa hands, for if any
one of his employees desire to brcome 2 purchaser, he car be told
by the sheriff that he must first leave his service.

I dismiss the bill as against the sheriff, but without costs, for
I canno? hold him free from blame in the matter. He ought not
to heve allowed the sale to be entered in Godbold’s name ; neither
ought he to have allowc ' Godbold to become, as he did, the pur-
chaser of several other lots, and the more especially so as he had
heard the proposition to allow the auctioneer and his clerk to bave
o lot or two without opposition.

The amount of taxes paid by Godboll, with ten per cent., up
to the filing of the bill, to be re-paid him, or bo deducted from
the costs.

CHAMBERS.
{Reported by Arex. Graxy, Esq,, Reporter to the Court.)

CHAPMAN ET AL, JUnGMENT CREDITORS, SHEPHRRD AND TiLrie.
Jupgnext Deproas, McDoxaLp, Moors aNp BeLL, GARNISHEES.

C. L. P. Act—Garnighee procadmg:;ﬂrwer to call thard party (claimant) before
the court,

When it iz suggested that the debt sought to be attached belongs to some third
person not a party to the suit, there ix v.o provisivn under our C. L. P, Act for
sumtnonioy such third pasty beforo the court. The law is different under 23 &
24 Vic cap. 125, secs. 29 & 3, In Eugland.

[Chambers. March 18, 1852)

Oa the 6th March last, upon the usual affidarit, an attaching
order was issued in this cause.

The affidavit stated that the garvishees, McDonald and Moore,
were indebted to defendant Tillie in $800, on & promissory noto
for that amount made by McDonald in favor of Meore, and by tum
endorsed to defendant Tillie. It also stated that garmshee Bell was
indebted to defendant Tl in $1,200, upon a mortgage for thyt
emount made by Bell to Tillie.
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A summens wad iysued, crlling on the garnishees to shaw cause
why they should not severally pay to the judgment creditors the
mincunty alleged to be due by them to the judgment debtor Tilhe,

On the return of the summony, afidevity were fled, shuning
ihat the judgment debtor Tallie hal, in September 1861, sold and
teunsferred the gote he held against MceDonald and Moore to cne
Walter Scott, whe sued the nete when it became due, and Moore,
whe was only surety for MeDonald, settled the suit with Scett
befere the attachment ; and that Tillie bad. in 1861, long before
the plaintiffs had any judgment ngainst Shepherd and Tithe,
assigned Bell's mortgage to Scott

The plaintifls, therefove, asked for permission to file an affidavit
stating that the transfer of the note and mortgage to Scott was
colorable, nud that in truth Scott was only an agent or trustee of
the judgment debtor Tithe.

Borss, J.—The object of asking leave to file this affidavit is,
that the garnishees suay be compelled to deny their bability to
pay Scott.  If it be zranted, 1t 13 argued that the garnishees may
protect themselves by applying for an interpleader rssue under the
Interpleader Act to compel Scott to intesplead with the plaintiffy,
to determive the questicn which of the two, Scott or the plaintiffy,
are entitled to the procecds of the securities,

This is an isgemouns way of putting the case, but I think it clear
that the Legistature never iutended to harrass the debtor of the
Judguent debtor to that extent or in that way.

The claimant of the securities ought to be before the court or
Jwdge, and it is clear that no authority exists to bring him before
the court unless the Interpleader Act can be used in the way sug-
gested. It would seem very odd first of all to order a seare fuctas
to issue upeon the parnizhees to ~bow canse why they should not
pay the debt owing Ly them, merely with a view that they again
in their tyura should eall upon the plaint:ffs and the assignecof the
seeurities to jnterplead with each other ag to who is the proper
party to call for payment frem the garmshees,

The daw ip Jdefective with respect to thic matter, amd in England
it has been remedied by the 26th and 30th sections of 25 & 24
Vie. cap. 123, paesed 28th August, 1860, Under these sections,

whenever 1 ax supgested that the debt sought to be attached |

beivngs te some tiord persvn, the judge has power to bring such
third person before Jum, and theu msay either bar the cluun of
sich person or sake any order ke shall thick &t wuth respect to
the hen or charge, if any, of such person.

Such 8 provimion would be proper t be enacted in this country
but the et of its baviug been enscted in Englund, where the
Previous Iaw was as ours 18 now, shows that 1 such cases as the
prescat the fnquiry whuch the plavufs wish m tins cose counld not
there presiously have been sbimned.

I must refure the application.

Vaxtovax v. Tonax.
Corts of e Ay for nol proceeding to tral aeoording 0 20e e Deseinding Rule.
Whers, upon a cuuse being ealhsd s for tnal. eousise d for plantl states he §s not
fesdy., and connned & de fendant, thonah preeent 3 oo urt, dows Dot RSt Bon
BN the cruse 2 rch HAL CX 2 NoRANL eHIETOS. i Ousesusnce whervof the

caute bs passend over, defendanl I not entiie ) v onots of the day .
iChanlwra, 13th September, 18620}

This wax an action for slander and wmalicieus prosccution.
Notice of tral was served on 0th Apeil last for the then next
Spring Assizes, 1o be holden at Kingston on $th May last.  The
vecord was entered for tnial There were 43 cind cnses on the
dochet.  This wax number 36, On the afterncon of Saturday,
beiug the secand day of the Assizes, there being na business before
the conry, the pre.wding judge (Hures} stated e willingness to
take any case that way rendy, and a-ked counxel in the diffurent
cases 3 they were ready.  The counsel fur the plaintiff i this
case stated that plaienft had & numier of witiesees in nttendance,
but that tvo of his wost nopertant witnesses weve absent, under
the belief that a cave so low down on the dncket conld not be
reached on thie second day of the assize, The counsel for defend-
ant, though apparently veady. did uot msist upan the cruse being
struck out of the ducket nr upon having o non-suit entered.  The
cause was aeconhingly, bke othor causes, passed over. QOa the
Tollowing Monday ciuse No 12 on the Jocket was proceeded with

and not finished Gl the afiernoon of the following Wednesday.
‘The remmming causes on the docket precedng this, together with
criminal busuess, ocenpivd the sourt Gl the following Saturday,
wheu the court ended, having disposed of all cauves on the dacket
excepting the two causes preceding this (36) and a few causes
following 3, The presiding judgo refused to mnke any remarks.

Defendant afterwardy, ou 28th May last, having filed the u-uat
affidavit chinined the vsual rule fer coxts of the day against plain-
utf, be not having proceeded to trinl porsuant to notice.

Kangsendl, for phiintitf, in Trimty Term last obtained & rule in
the Practice Court calliug vpou detenduut to shew cause why the
rule for coste of the day should vut be re-cinded

Iy cousent this rule was endaiged before s judge in chambers.

Jokn Pattrreon showed cnuse,

The following cases were cited in argument: MNorgan v. Ferny-
hough, 11 Ex. 205; Warnevw I, ¥ L. T, N. 8., 574; Scott v.
Crossthwaite, 6 U, C. L. 1., 154,

Mokgisox, J., baving cousuited Burag, J., made the rule
absolute.

Ix ToE SATTER oF THE CoNvicrioN or JaMes SULLIVAN.
Certigrare for remova of Cuneiction-- Pracice.

Where ot I« ghewn to a Judge tn chambera that thers §< o reasonabia donbt as o
the fegality of & convictivg under ths Master aud Servants Act. the yudge will
order the bane of 3 wat of eertioran: for the renunal of the conviehion, yotwith.
standing the conficma tion of the convichion by the sourt of seasfons 1o whom
2 appont was made axanat the legahty of the conviction,

(Chambiers, September Lith, 1862)
This was an applieation for an erder authorizing the issue of a
writ of cerfiorur: for the remosal into the Court of Queen’s Bench
of & conviction alleged to be iltegal.
{ The conviction, which wns nader the Master and Servants Act,
' Cou. Stat. U. L., cap. 75, was in the folluwing forin :—

’

| PROVIXCS OF CANADA,
. TO WIT:

!

I County of Ozferd,

s [L 8,
¢ B?: it remembered, that on the cixth day of August, in the
year of sur Lond one thusand eight hundred and sixty-two, com-
" plaint was made before e, the updersigned, one of Her Majesty’s
CJustices of the Peace in asd for the County of Oxford, for that
; James Sullivan, of the Town of W wd-tuck. in the said County of
s Oxford, hired and employed one Ednm 1 M des as o journeyman
T or skilled laborer to work fur bius, the suid James Saltivan, at the
wheelwright trade or business xs such journeyman or skifed
, lahorer, at the said Town of Woodstock, nt the wages of vight
. dollars per week, and that he, the soid Edward Moles, did duly
. work nnd {abor for the said Jamex Sullivan, s such journesman
or skilled laborer, at Woodstock, aforesaid. for the ume of ten
i weeks, at the said wheelwright trade or business, from about the
s twelfth day of May last past, at the sadl wages of cight dollnrs
!per week; snd that the said James Sulivan had pot paid and
refused to pay the s1id Edward Moles the sum of fourtecn dollars
“and sixty-eight cents, being the balance of aaid wages for the
“sabd tume of ten weeks, due and owing by the said James Sullivan
, to the sasd Edward Moles: nod now at this date, to wit, on this
seventh day of Angust aforeseid, at Weodstock uforesaid, the par-
- ties appenrcd before me, the said justice, and I, having henrd the
mantter of complaint, did adjourn the said complnin: umit the
cighth day of the 34id month of August for o further hearving and
examination ; and an the said eighth day of the month of August,
haviug heard the said complaict and examaned the withesses pro-
" duced before me, ¥ de order ond adjudge the 2aid Inmes Sullivan
“to pay to the soii Edsard Maoles the sum of fourtecn dollars and
sixty-cight cents, & = a balacce found to he due hy the snud James
- fullivan to the satd Edward Moles for wages for the service or
work se done and performed by the said Edward Moeles for the
said James Sallivan, the snid sum of fourteen dollars and sixty-
»eight cents to he pard o twenty-one dags from sad after the said
Seizhth day of the <aid monthk of Auwgnst: and 1 do further order
nnd rdjudge that the said James Sullivan do pay to the said
Edward Moles the sum of three dollars and seveaty-five cents for
i< costs in this bebalf; and that i€ the said <cveral sums be not
patd on ot beforo the thirtieth day of the sabd mouth of August,
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I hereby order that the same be Jevied by distress and sale of the | susd forth the snid writ, &e , have appeared, and one of the said

goods and chattels of the sad James Sullivan
Given under my hand and veal this cirhth day of Auguat in the
year of our Lord one thousand eight hundred and sixty-twe

{Signed.} Gro. W, Wiitsneap, J. P.

Ao eppeal was enterad 1o the Sessiony for the county of Oxford
nexy after the date of the cousiction, and heard on Yth September
Iast.  That ¢ourt confirmed the conviction.

This npphcation was made pursuant to a written notice pre-
viously servetd upon the Chnirman of the Court of Quarter Sessions.

1t was contended by Zird, who appeared in support of the
application that the conviction was bad en 1ix fuce.

1. Because non-payment of wages to a skilled Iaborer is not
such & complaint as can be eutortmned by n magistrate.

2. Even if 80, that o dischurge should be ordered as well s the
payment of wages.

He alvo contended that the conviction not having been signed
by the magistrate till after it3 return to Sessions was illegal.

He contended thay under any circumstsnees, the conviction
being ilegal on its face, he was entitied to the writ.

Juacksor sliewed enuse for the Chairman of the Sessions.

Rienaros, J—Tt may admit of some doubt, if 30 long o time
after the relfation of master and servant had ceased the complnin-
aut could nvail himselt of the statute T think the puint a res-
sonable ono to raive, and in that view I direct the ixsue of the
writ. Order accordingly.

Brack v. Wesuey.

Sat, 33 Blie. cap. beeThvinom Courte{rriorar afirr jury seopn,
leld. That Impestal statute 43 Eliz cap 5. apphies 1o rasws in Dividon Caurte,
wlherw 8 Jurv 1 empranclied by the judge, sud verdict rendered before de
teere of witt of ortuman to the jndae
Semedde, The net dn sparit apphes to cases whero pluntafl's withesses aro sworn,
although o yury »s eaffed

jury swors to try the said enuse.

Hevo the jury was wworn and gave their verdiet on the Ist
Septencber, wnd the certivrary wns not delivered to the judge ull
the day following.

i Itig urged that the jury in this cause was not called by either
of the parties, amd that their being sworn under such circum-
stances would not bring the case within the menmuyg of the statute
s of Elizabeth.
' The mischief intended 1o be cured by the statute arises when
i the cause iy gone into befure the judge alone as well as before a
Cjury; fov it enables the defendant, in the language of the statute,
“ to know what proofs tue plaintiffs can wake for proving theic
- issue, whereby the defendants that sued 1oith the writ may have
“longer time to furnish themselves with some false wituesses 1o
Vimpagn these proofs which the plaintiffs hiave openly melde by
thetr witnes+es, which is a great causeof perjury and subornation
of perjury.”

1 think the et in spirit applier to cases where plrintiff’s wit-
nesses are swora, ulthough no jury is called.  In this care, bow-
ever, the jury weee sworn and gave their verdict the day before
the writ was delivered to the sheriffl

{ therefore award & procedendo, with costs.

§
i
:
Resserns v WinLtaus,

Cm Sat 7 oap, 19, s . Ol 2visson Oonrt—Iaterpicader wsue—Certiorar.

Astinteeploader seues in a Bivinop Court b I not 1o be within sec. 51 ¢f the Din-
r1on Court Act, and 50 10t ranm sblo by sertierar:

{Chambers, Sept. 25, 3862 ]

» On the 26th May last o warrant of execntion was »sued out of
the, Divirion Court of the Lnited Counties of Leedy and Grenville,
on & juldgment recovered therein by Almeron €. Wilhaws and

. Hugh Mulvena, against William Egan, divected to and delivered to

[Chambers, Sept. 27, 18627 | Martin Weltse, o bmbifl of said Division Court.  The bailiff, under
The phaintiff bronght an action against Jefendant iu the First | the worrant, seized certain goodsand chiatte's asbeing the property
Division Court of tho county of Ontario, to recover the sum of | of W}l!mm Egan, but which were clrimed by Selomon W. Russell
$93, for meney paid by plaintifl fur the use of defundant.  The . 88 his properiy under a chattel mortgage. _ Un tho 3ist May an
summons for the commencement of the acton issued un tha 15th | witerplerder summons issued out of the Lisision Luurt, requiring
AMay last  Os the 2ud June last the cause came up for heariag ; | the claimant and the exveution crediturs to appear before tho
aud several questions of law having been raised, the further hear- | court on the Ist Joiy Inst. Un the lstJuly laet the issue was
ing of the cause was adjunrued till the 2ad Julslast.  On the 2nd | tried, aod juldgment, upow certam Jegal questions raised as to the
July,the hearing was further postpuned till Ist September last. | vabdity of the chattel mortgage, reserved Gl Ist September hast.
On the st Suptember, defondant having mado appheation for an ; Detween the 1st July and 1st September, the execution creditors,
order for the issue of & writ of cerfi.rurt to remove the cause into | defendants in the issue, applied for and ebiaiaed a writ of certio-
the Queen’s Hench, obtained the order.  Oa the same day s jury e for the remuval of the issue into the Queen’s Bench, on tho
w38 cwpannelled by the juige of the Division Court at Whitby, | ground that several difficult questions of law had anven on the
to iry certain questions of fuct submitted to them by the judge, | trinl of the issue . .
on which the jury found in favar of plaintff. On the following | Jackson afterwards obtained a summons caking ov the execy
day (Znd September), the writ of certeorars for the remosal of the ; tion crediturs tu shans cause why the order for the crrtoran s}mnhi
cruse, having been iwsued, was delivered to the judge of the Divi- | not be st aside, the crriworar: quashed, ami o procedende issue,
sion Court.  He made n return to the writ, setung forth, smong | on the ground, among others, that the issue was not rcmmvb}e by
other things, the fact, that befurs the veceipt of the writ by ham, | cerfioran, aot belap fur the recovery of *tieht or damnges™ witlun
a jury bad beva empannelled in the cause, and rendered o verdict | the meaniag of see. 61 of Uon. Star. U €. eap 14 (Ivimon Court

in favor of the plantiff :

Jackion thereupon abtsined a summons, ¢alling on the defendant .
to show cuuso why the rule for the cernivrart »honld not be set
aside, and the cerninrart quashed, and & writ of procedendo issue, i
upon the ground, ameng ethers, that the cerfzarar: was not deli-
vered to the judge unul after the cause had been tried and n ver-
dict rendered,  He eited Stat, 43 Eliz, cap. §; Arch. Prac. 4 Edp.
1244 Tadd's Prac. 9 Edo. 404.

Hurny showed cause,

Ricnarns, J.—The statute 43 Ellzabeth, chapter 3, provides
that vo writ sued forth out of any of her Majesty's courts of
recird at Westminstor, 1o remQse sny action or plaint, &e., de-
pending in any courty in any city oF town, or elsewhere, which
hiate or shall have juridiction or sutherity to hold plea in any
action, plamt or sut, shall be received or ailowed by the judge or
Juwlges, or officer or efficcrs. of the court er courts nheremn or to
whotm any such writ shall be delivered, except that the smad wreit
be delivercd to the judge or julges, officer or officers of the swd
court, before that the jury which 1s to try the ¢nuse in question
Letweez the party vr parties plaintiffs and the party or parues that

Act).  He ated Repina v Doty, 18 U. C. Q. B. 394,
Ktevenson showed cause,

Ricuanpg, J., made the sommons absolute, and ordered a pro-
cedendo 0 isvae.

TUNITED STATES LAW REPORTS.

wrsroor v. Wreskoor.

A wifo has no nohl oy contrel ovar the Doy of her dueeased huweband: 1t I the

Tipbi of the next of Kin to 1he doceased,

Appeat from the decree of the Court of Common Pleas of
Sehuytkill Co | sitting in Bquity

Ryan, Jo~80 amversal is the vight of seputture, that the com-
mon Iaw, ns it seems, casts the duty of pronding it, and of
carrging to the grave, the dead body decently covered, upen the
person under whase roof the death takes place: for cuch persons
cannot keep the body uuburied, nor do paything which prevents
Christian burial; he cannet therefore cast it out, £6 8= to expose
the body to viclatien, or to offcod {he feelivgs or cudanger tho



278

LAW JOURNAL.

[OcronEn,

e

health of the Yiviog ; and for the same reason he cannet carry the
dead hody uncevered to the grave; frg. v. Stewart, 12 Adolp &
Etlis, 773,40 B. C. L.. Tiho execentor or administrator must bury
the decased in a manner suitable to the estate he leaves behind
him, and such funeral expenses are placed, by an Act of Aszembly
in the first class of preferred debts  Where tho body is decently
and properly buricd in an appropriste place, such a¢ a fanily
vault, or burial lot in a churchyard, in or near the neighbourhieod
of the residence of the decedent, it would seem that all wss per-
formed which the law required of the livisg. The duty of the ex-
ccutor or admimstrator is over, and also lus rights, except in case
of an improper interference with the geave, the body, or the grave
clothes of the deceased.  The claims of society kiave been entirely
satisfied. It iy of rare occurrence that any dispute arses sfter
the burial, or that any case has been submutted to a court for itg
deciston.  The law of burial, in its relations to the place of inter-
ment and the protection of the dead body, was discussed nt great
lengih by the Hon. Samuel B. Ruggles, in a very learned report
to the Supreme Court of the City of New York, in the matter of
the widemng of Beekman street, which took away certain vaults
for the burial of the dead, and required the duwsinterment and
reiaterment in some other place of the dead bodies contained 1n
them.  Besides the vaults, the bodies contained in eighty graves,
amouating to about one hundred, were all disturbed and removed
by the church. 1lu one of the graves lay the body of Meses Sher-
wood, indicated Ly a marble head-stune bearing the name of
* Sherwood.” Mg daughter, Maria Smnth, acting for herseif and
her sister, and for the descendants of her brothers and sistery, five
in all who have died, clsimed that the remains of her father be
reinterred i geparate graves 1a such suitable locality as ehe might
sclect, that the existing monument be erected over such grave, and
that the necessary expense be defrayed out of the funds in court.
The referce was of opinion that the claim should be allowed, and
submitted to the court certain conclusions of which the second and
third were as follows: *¢ 2. That the right to bury & corpse aud
te pregerve its retnsing, is o legal right which the courts of Inw
will recognize and protect. 3. That such right in the absence of
any testamentary disposition, beluugs exclastecly to the next of
Lin ™

After hiearing counsel upon the report, the court confirmed it in
all respects, awarding $100 to Mariz Swith, as next of kin of
Moses Sherwooed, directing her with that sum to reiuter bis
remaing, sod ercct at his grave the monument taken in widening
the street, and declaving her entitled to the possassion of the
remains and of the monument for that purpese; 5 Bradford's
Reports, Appendix, 503, 502,

Colonel Francis M. Wynkoop died suddeuly from an accidental
guushot wound, at his residence Valencia, Schuytkill county,
Penngyleania, on Sunday, the 13th day of September, 1857, nud
way buried in the course of the week in the burial ot of his
mother, Asgeling C. Wyankoop, in the Mount Laural Cemetery,
belonging to the Rector, Church Wardeus sud Vestrymen of
Trinuy Church, Pottsville, in the said borough of Pottsville, with
wilitary honors, the deceased having served in Meaico, in com-
mand of a volunteer regiment principally -msed in Schuyikil
county. Some days after his widow took ou: letters of gdminis-
tration, in Schuyikill county, wpon her husband's estate.  Oa the
10th of November, 1858, in parsuance of the orders of his widow,
the complainant, an undertaker, calted on one of the church
wardens for the key of the cemetery, in order to take up and
remove the remains of ber husband to Laured Hill Cemetery, near
Philadelphia, which was refused in consequence of a notice from
the mother and next of kin of the decedent, and 1 whose lot be
was buried

On the 30th of the same month the widow, in her own right and
a« adinintstratrix, filed 2 bill in equity in the Court of Common
Yleas of Schuyikill County, against Angelina C. Wynkoop, (the
wother,) John E. Wynkoop, (2 brother.) Anna M. Wywkoop, {a
sister,} Thomas J .\twaod, and the Rector, Church Wardens and
Vestrymen of Trinity Chureh, Potteville, praying an injunction
commanding the mother and the said corporation to permit the
plainuff and her agents to remnove the bady of the deceased. Tpon
the heanng on Will, answers and proofy, the covrt below decreed
that aa isjunction be tssued accurding to the prayer of the plaia-

i
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tfl against the defendants, from which an appeal was taken by
the mother, Angelina C. Wynkoop.

The biil asserts a fixed legsl right in the plaintiff in two capaci-
ties, 181, as administeatrix, 2nd, a3 widow. As to the first, the
absolute duty te bury terminated with the burial, and no subse-
quent expenses would be a legal charge upen the estate of the
decedent, whether solvent or insolvent. 2. 1s widow, in this case
shie would appear to heve no rights after the interment  Suppose
a woman has had three husbands, who have all died leaving her a
widow, (3 Rawle, 3UL) is she to be burdened with the duty
anid vested with the charge of their three bodies against the ex-
pressed wishes of the blood relations and next of kin of cech ?

But it is said there wae an agreement or promise made by all,
or gome of the relatives of Colonel Wynkoop to the plaintiff, when
she was evidently labouring under great meatal excitement, almost
amounting to insanity, in order, as it would appear, to restare her
to a state of comparatise ¢calmness, The appellant, in her answer
says, ‘“said complainant asserted that the body of said F. M.
Wynkoop should never be buried at all, but that it ever should
remaio with her. Her nerves were wrought up to the highest
state of excitement, and consequently bee reason, for the ume,
wag almogt shattered.” The appellant most positively denies that
she ever moade ary such promise or agreemest, and the evidence
1 the cause does not prove her positive and unqualifed assertion
to be uatrae.  This ground therefore fails, and the right of the
appellant ig founded upon Ler position as mother and nest of un.
Besides the fact that the body of her son is deposited in her burial
place in consecrated ground, and that he was buried with the
ceremonies of the church and with the honours of war, is suflicient
to justify us in refusing permission to a removal uoder the cic-
cumstances.

We do not think the present case calls for the interference of o
court of equity, and therefore,

It is ordered, adjudged and decrced, that the decres of the
Common Pleas of Schuylkill County be reversed, aund the bill be
disraissed.

nom

GENERAL CORRESPONDENCE.

Master and sercant—Con. Stat. U.C, cap. 73, sec. 12— Admissi-
bility of lesttmony of servant—Return of conviction.
NeweastL, Seplember 22, 1862,
To Tue Epitors of tae Law Jovevar.

Dear Sins,—Your opinion on the following points will
oblige.

A servant sues his master, before s Justice of the Peace,
for non-payment of wages, under 8. 12, Con. Stats. U.C. ¢.75.

On the trial, is the servant, or in other words the plaiutiff; o
competent witness?

Andin case of an appeal, is the Justice obliged to return
his conviction to the Sessions?

1 ask your opinion with no view of benefittiog myself i
any matter now in my hands, for I have none; but simply as
a matter of general interest. on which different opinions are

entertained. Yours truly,
Ixquines.

{Our correspondent puts twd questions, both of which nre
of much general interest.  We therefore answer them.

1. The first depends upon the effect to bo piven to Con.
Stat. U. C. eap. 73, sce. 12, read in connection with Con. Stat.
U. C. cap. 32, sec. 35 We can find no authority in point.

! In the absence of such, we can do no m.ro than cxpreas our
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opinion on the question submitted. We look upon the pro-
ceeding under sec. 12, cap. 75, Con. Stat. U, C,, moro in the
paturs of a civil than a criminal proceeding. Siill, we are
pot prepared to say thas for this reason the testimony of the
servant should be excluded. 1t i3 clearly admissible under
sec. 3 of Con. Stat. U. C. cap. 32, which coacts that ' No
porson offered as a witness shall, by reason of inferest, be
excluded from giving evidence, either in person or by deposi-
tion, according to the practice of the court, on the trial of any
issue joined, or of any matter or question, or on any inguiry
arising on any suit, action or proceeding, civil or criminal, in
any ceurt, or before any judge, jury, sheriff, coroner, magis-
trate, or person, having, by law or by consent of parties,
authority to hear, receive and examine evidence.,” The only
question is, whether it comes withia the exceptions stated in
soc. 3 of the same act. It is declared by sec. 5, that the act
shall not render competent, or authorize or permit, lst, any
party to any suit or proceeding indindually named on the

record ; Zod, avy chaimant or tenant of premises, sought to be | P

recovered in ejectment ; 3rd, the lundlord or other person, in
whose right any defendant in replevin may take cognizance;
4th, any person on whese immediate or individusl behalf any
sction may be brought or defended, either wholly or in part;
5th, or the husband or wife of any such party; to be called as
s witness on behalf of auch party.

If the proceeding under see. 12 of Cen. Stat. U. €. eap. 75,
cores within any of theso exceptions, it must be the first.
That, however, does not exclude tho testimony of every party
to every proceeding, but only the testimony of a party “indi-
vidually named on the record.” We copstrue these words to
mean that the restriction applies only where there is & record,
in which the party can be or is named. There is no record
on & proceeding before s magistrate under sec, 12 of Coun. Stat.
U. C. cap. 75. So that ¢ftor the best consideration we have
been able to give the :natter, we thick the testimony is
admissible.

This conclusion is strengthened, 1st, by s referencs to the
language of sec. 12 of Con. Stat. U. C. cap. 73, which enacts
that “any one or more of such Justices, upon cath of any
such servant or labovurer, ngainst bis master or employer, con.
cerning any misusage, &e¢., may summon, &¢.,” clenrly in-
tending that the oath of the servant for the purpose expressed,
if not for all the purposes of the section, is admissible evi-
dence; 2ad, by uaniversal practice. We know of no case in
which such testimony has been excluded. We know thatit
has been received in every proceeding of the kind, of which
wo have any koowledge. We know that in one reported case,
where the testimony appears to bave been received without
objection, the servant was afterwards prosecuted for perjury
{See Begina v. Walker, 21 U.€C. Q. B. 34)

II. The second question may be sorwered much more briefly
than the fiest. Qur avswer is in the negative. The question
ie g0 decided in Ranney qui tam v. Jones, 21 U. €. Q. B. 370.
An order under gec. 12 of Con. Stat. U. €. cap. 75, 1s there
held not to be a convietion within the meaning of Con. Stat.
U. C. czp. 124, sec. 1.—Eps. L. J.{
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Q.B. BarTierr v. WELLS. Jan, 17,

Pleading— Departure— Replication on equstable grounds—~ Fraudalent
murepresentation by Infant.

A Fraudalent representation by an Infant that he was of fall
age, whereby the plaintiff was induced tocontract with tim, cannot
be pleaded as a replication on equitable grounds to plea of infancy
to an action for goods supphed.

c.r. Dawsox v. Harnis.

CostsNewe Trial—Costs to akide the event.

In an action upon a declaration containing counts for wroengful
di«missal, and also & commoan couat for work and labour, a verdict
was fouad for the plaintiff on the special counts, nud for the defend-
ant on the common count. A new trial having been granted, the
costy of the first trial to abude the event of the cause, a verdict
was found for the defendsnt on the special counts, and for the
taintiff on the common count.

Ueld, that the plaintiff was not entitled to the costs of the first
trial, on the ground that the cause, the event of which the costs
wero ordered to abide, sequified the cause of action, in respect of
which the rule waa obtained by the defeadant, and upon which he
was successful in the second trial.

Jan. 21,

C. D Havyacx v. Wiuite. Jan. 14.

9 & 10 Vie. cop. 98—Negligence, prima facie evidence of.

A. bought a horso at n public ruction, 2nd on the following day
when riding it in the public streets, it ran away, and, rushbing on
to the pavement, knocked & man down, who died from the effects
of the injuries he received. In an action by the widow,

Jleld, that neither the fact of defendant being on the pavement,
ner that of his riding in the public streets a strange horse, which
be had only bought the previous day, were prima facie cvidence
of negligence,

C.C.R. REecixa v. Bax.

Hsdemeanor— Attempt to commit a felony.

The prisoner was indicted for breaking and entering n shop, with
intent to commit felony, which, by 24 & 25 Vic. cap. 96, sec. 67,
is made felony. lo was seen upon the roof, where s hole was
found broken in; but thero was uo evidence of hig baving entered
the building.

The jury were directed that if they thought be broke the roof
with intent to enter the shop and steal, they might find him guilty
of misdemennor in attempting to commit that felony, sud they
found him guilty of the misdemesnor.

eld, that the conviction was right.

Jan. 18

C.C.R. Rzciva v. STaspory. Jun, 18.

False pretences— Venue,

The venue, in an indictment for obtaining sheep by false pre-
tences, was laid in couanty E., where the prisoner was convicied.
It appeared that the sheep had been obtained by the prisoner in
county M., aod that he conveyed them into county ., where he
was apprehended.

Held, that he bad been indicted in a wrong county.

EX. Axcoxa v. Mangs. Jan. 13.

Bl of exchange—Ifolder—Agency—Raltification of acls of agent.

A, the real owner of a bilt of exchange, endorsed it in blapk,
and delivered it to an atterney for the purpese of s bringing an
action upon it in the name of B.  B. was not aware of the trans-



280

LAW JOURNAL.

[Ocroner,

action at the time, but on a previous occasion had authorized the
attorney ta bring a similar action. After action brought, B. rati-
fied the proceedings

IHeld, that the former authority of B. to the attorney; that the
delivery of the bill endorsed in blank, and therefore payable to
bearer, to the agent of B, and B’s subsequent assent to the
action, constituted B. tho holder of the bill, 2ad enabled him to
sue; aud that tho ratification was equally good before or after
action brought.

EX. MILwr AND ANOTHER V. LRISTER. Jan. 17.

Lyidence—Admissibility of letier to third party as part of the res geste
—OUjection that can be taken only at the trial.

The buyer bought goods of the geller, and gave B. as a reference
to his (the buyer's) trustworthiness. On the issue, whether the
buy&f:rcbought the goods on his own account or on account of
Q. 0.,

I{eld, that a letter from the sellers to their agent, directing him
to make inquiries of B. concerning tho buyer, and stating that
they (the sellers) had sold the goods an eccount of G. & Co., was,
as part of the res gestr, betweon the buyer and the scliers, admis-
sible tu pruve that tho sellers sold on account of G. & Co., and
not of tho buyer.

An objection to the admissibility of a document on the ground
of & defect which might havo been remedied at the trisl, can only
be taken as the trial.

EX. C. Wamitxore v. Suitn.  Nov. 80, Dec. 1-2,
Atward—DPlea—Nul tiel agard—Misconduct of Arbitrators.

The reference was to two arbitrators; and it was agreed by the
parties that, in case of any difficulty arising, the arbitraturs might
take the opinion of B. Difficuities did arise, and the arbitrators,
without disclosing the difficulties to B., agreed to take his advice
and adopt his opinion, which they did, and awarded accordingly.

The award was valid in form, and purported to be made by the
arbitrators upon all the matters in differenco referred to them.

Leld, reversing the judgment of the Ceurt of Exchequer, that
whether or no the award was liable to be set aside, on the ground
of misconduct by the arbitrators, yet that such defence was not
admissible under a plea of nul lel agard.

EX. BarTHOLOMEW V. HILL. Jan. 6.
Bill of Exchange—Notice of dishonor, waiver on admission of.

A promise to pay the amount of a bill of exchange made toa
persen applying on bebalf of the holder, is evidedco of an admis-
sion of notice of dishonor.

BerN v. BunxEss.

Q. B.

Charter party—Condition-precedent— Independent stipulation.

A Charter party commenced in the following terms ** Itis this
day agreed between A. B., Esq, owner of the vessel Martadan,
of 420 tons or thereabouts, now in the port of Amsterdam, and
J. 8.7 (the charterer), &e.

Ieid, that the words * now in the port of Amsterdam,’ did not
constitute & statement, the truth of which was a condition-prece-
dent to the lability of the charterer for the non-performance of
the contract to Joad, &ec.

BX. Cro®r V. STEVENS.

Libel—Privileged communication.

The defendant, hearing that a tradesman bad been honxed by a
letter written in his name, and ordering a certain article, wrote
to the tradesman (in apswer to an spplication from him) a letter,
tc the effect that, in his opinion, the letter was written by tho
plaintiffi. It turned out that it was not; but tho jury found that
the defendant sincercly believed that it was.

Ileld, that even if the letter was a libel (which was doubtful) it
was a privileged communication.

Jan. 16,

BroMLrY v. JomnxNsoN.

EX. Jan. 22,

Contract—Parol— Reduction tnlo twriting— Evidence.

When, after a parol contract, beforo the parties separate, one
asks that he may have a note of it, which purports to contain the
contract, and does contain all the essential elements of it, the lat-
ter must be taken to contain the terms of the contract, and the
previous parol contract cannot be referred to.

EX. Epsoxnsox v. THOMPSOX AND ANOTHER. Nov. 14.

Partnership—Liability of apparent partner—Acts as manager and
as pariner.,

A person having advanced money to a trader nnder an agree-
meot for a share of the profits, not per se oreating » partaership,
ond having appeared in the business, doing acts whioh might well
be done either as partner or as manager, but in Do other way
holding himself out es a partner, although so held out witaout
his knowledge by the trader.

Held, not liable as partner for goods supplied for the purposes
of the business, even on his own orders, sigued in the name, style
and form used by the trader.

EX. Diorexsox (by next friend) v. Jacons. Jan. 15.

Attorney end client—Negligence-~Attorney paying costs of setting
aside proceedings.

The court will not, on & summary applicatior, order an attorney
to pay the custs of setting aside proceedings for irregularity, even
where ho has admitted that it was owing to his error, and has
promised to pay anless there is clear ovidence of the nature of the
negligence, and that it was gross,

Q. B. JACKsON v. EVERETT. Jan. 20.
Cozts—Judgment—Action on certificate—43 Geo. III. cap. 46, s. 4,

By the above statute it is provided that in all actiors upon any
judgment recovered, the plaiutiff shall not, in such action on such
judgment recovered be entitled to any costs, unless the court in
wl:lich the action is brought, or a judge thereof, ahanll otherwiss
order.

In an action on a judgment, with a count for other canses of
action, the plainuff may recover costs without an order of the
court or s judge.

APPOINTMENTS TO OFFICE, &¢C.

NOTARIES PUBLIC.
Toxaties Karyay, of Furmosy, Gentiensan, to be @ Notary Pulle
fur Upper Canada. (Gazetted September 6, 1862.)
Ricnarp Low Bessoy, of Port Hope, Esquire, Barrister-at-Law,
to be a Notary Public for U. Canada. (Gazetted Sept. 13, 1862.)
Hrexny Ropertsoy, of Colliagwood, Esquire, to be a Notary Public
for Upper Canada (Gazetted September 18, 1862.)

CORONERS,

Wrriax Hexey Dactoy, of the Township of Albion, Eequire, M.D.,
to be an Associato Coroner for the United Countics of Yurk
and Peel.  (Gazcetted September 6, 1862.)

Pairs Lrovp, of Bobeaygeon, Esquire, M.D., to be a Coroner for
the Umted Counties of Peterborough end Victoria, {Gazetted
Soptember 13, 1862.)
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Groree Monrisux—Under “ Division Courts.”
Isquirer—Under  General Correspondence.”



