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DIARY FOR MARCH.
2. SUNDAY ........ Quiquagesimd .
3. Monday..eeens last day for notlee of trisl County Court,
4. Tuesday ... Shrove Tuesday. Ch, Ex. Term Loadon and Bellsville cotu,
Last day for notico Brantford and Kfogsten.
6. Wednesday...... Ash Wednesd
9, SUNDAY ........ 65t Sunday 1a Lent.

11, Tuesday .o Quarter Sessions and Co. Ct. Sittings §n each County. Last
day for Notico of Chancery Kxaminatioas, Hamiiton and
Brockrille.

16, SUNDAY .....oce 2nd Sundoy in Lent.

18, Tuesday sucerees Chaneery Examloation Term Braotford and Kiogston com-
monces. Last day for Notice fur farrie ar 4 Uttawa. Last
day for Writ for York and Pusl Assigor,

23. BUNDAY ..t 3rd Sumday wn Lent. .

25, Tuesddy .vueeene Chanccry Bxamination Term Hamélton and Brockyville com.
Last day for Notics for Goderich and Cornwall.

23, Friday ............ Doclare for Yurk 2nd Poul Assizes.

30. SUNDAY ........ Ath Sunday i Lent.

IMPORTANT BUSINESS NOTICE.

Persons indelited tothe Proprietors of thisJournal are requested to remember that
all our past dueaccounts have been placed in thehands of Messrs Patton & Ardagh
Auorm\?:, Barrie, for collection; and that enly a promptremilttance to them wigl
1are costs.

It is withgreat reluciance that the Proprietors Aave adopled this course; bul they
ht;‘:;eubemmpeud to do so in order (o enable them to nudtka‘rcunmzapaua
which are very Acavy.

Now tAal the wsefulness of the Journal {830 generally admitied, U scould nol be un-
rptuonablc o expect that the Profession and Officers of the Courtswould accord &
Uberal support, inslead of allowing tA {ves o be sued for thewr subscripliony,

e Wpper Ganady Taby Jouenal,

MARCH, 1862.
PATENTS FOR INVENTIONS.

-—

Our Legislzfure will scon be in session. It is to be
expected that we shall have some useful laws, or amend.
ments of existing laws. In our last issue we pointed out
the necessity for some amendment in the law as to payment
of Crown witnesses; in this issue we propose to direct
attention to the law regulating letters patent for inventions.

In Canada we have 2 law which authorizes the issne of
letters patent for inventions to certain persons, and un-
der certain circumstances. Some, say that no such law
should exist, while the many say that it is not sufficiently
cowprehensive. The good of *he public is the aim of each
of these classes of objectors, but each seeks to attain that
good by means very different frowm that of the other.

Why should not every inventor or discoverer receive a
patent for his invention or discovery? This is the ques-
tion which we propose briefly to consider.

The man who builds a house or makes a pin is entitled
to be paid for his lnbour. The reason is, that the produet
of his lsbour is useful, and it would be unjust for any
member of society to deprive a fellow-man of the fruits of
bis labour without some compensation. So the man who
by study has produced something useful to society, in the
shape of labour-saving machinery or othor invention, should
vot be deprived of the fruits of his study without com-
pensation.  He is under no obligation, even if the discovery
be the result of gccident, to disclose it to the public,

Matter is inert, and the laws of nature aro fixed and
unchangeable; but by new cowbinations of matter, great
results are often produced. The man who either discovers
or invents these new combinations, and p.oves them to be
useful, iy certainly cntitled to some compensation from the
public, before he ought in reason or in justice to be deprived
of the fruits of hie invention or discovery.

This is the foundation of a patent law, when correctly
understood. Such a law is in the nature of a coutract
between the inventor and the public. The inventor makes
kaown his invention to the public, under the protection of
a pateat, The exclusive use, and right to sell to others to
use, is the consideration for the bargain. The Government,
representing the public, says, ¢ Explain to us the nature
of your iavention ; and if it be useful, we shall guarantee
to you the exclusive use of it for a torm of years, at the
end of which time the invention shall become the property
of the public, whom we ropresent.”” In this bargain thero
is mutuality. The public grants the exclusive right to use
for a term of years, and in consideration thercof, at the
end of the term, the inventor foregoes all claim in favour
of the publiec. The right to exclusive use for the term
of years is a bonus in favor of the inventor—the induce-
ment to make known to the public that which before was
known only to himself.

This is a bargain by which the public lose nothing, and
in the end may gain much. It is unlike a monopoly.
The right exclusively to manufacture an article formerly
well koown to the public, iz a monopoly ; but the right,
for & limited time, to do that of which the public before
konew nothing, is no injury to the public, and in the end
a positive gain. This is the distinction between a patent
right aod a monopoly. No man has the right, in justice,
to make use of the fruits of another man’s brains, any
more than the fruits of his labour—without payment.
The attempt so to do is a violation of the rules of honesty.

These principles uave been fully acknowledged in modern
times by all civilized powers. The result is, that each power
hasits own patent laws, more or less comprehensive, There
is no difficulty in carrying out the principles of justice us
between subjects of the same power, but the difficulty is
in applying them as hetween subjects of different powers.
Eaeh Government may command ana enjoin its own sub-
jects, but has no authority over those of another Govern-
ment. The consequence is, that when o subject makes
public his iuvention to his own Government under the pro-
tection of a patent, the subjects of other Governments, in
the absence of an international law, are at liberty to steal
that invention.

The discovery, it may be, is of use, not mercly to the
peaple of one power, but to all mankind. Why, therefore,
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should not the inventor be allowed to make known his
invention to the people of every Govermment, and from
avery Governwent receive his reward 7 A contrary course
is niot merely unjust to the inventor himself, but unwise so
far as the interests of mankind are concerned. It is to the
intorest of every nation and every people to encourage
geuius in che pursuit of that which is useful. Those who
minister to the wants or convenience of mankiand, are en-
titled to be paid for their sorvices.

It may bo said, so far 2s we in Canada are concersed, that
if we were to throw open our market to American inven-
tors, whose inventions of labour-saving machinery are
prodigious, our infant manufactures would be crushed,
and our operatives left withuut employment. There may
be sometbing in this argament, but we do not think that it
should be pushed so far as to exclude the American inven-
ter from the benefit of our Patent Jaws. We do not ex-
clude either the British or foreign anthor ; we acknowledge
his rights—give him protection for a term of years, pro-
vided he print and publish in this Province. Why not
allow the British or foreign inventor to claim 2 like pro-
tection, provided he manufactures in this Province? This
at all events wounid be an improvement on the existing law
—a step in the right direction.

The law as it stands is very narrow in scope, and in con-
sequence we think very defective. None but subjects of
Her Majesty resident in the Province are entitled to obtain
letters patent from our Government for inventions or dis-
coveries. The result is, that British subjects resident
abroad, and all foreigners, are cxcluded from its operation.
It is not possible for any such, upon any terms whatever,
to obtain letters pagent.  Surely this is too restrictive. It
challenges the attention of foreigners, and is only chal.
lenged to be condemned. In the United States any man.
no matter of what creed or country, with one exception,
can for & triflc obtain letters patent for 2n invention.
That exception, we are sorry to say, is the Canadian
If he desires a paten, he must pay five hundred dollars
before his application can be enterlained. He may thank
the Provincial Legislature for this invidions distinction.
The distinction is evidently made with a view if possible
to compel reciprocity. We do not see why compulsion
should be necessary. We think reason and justice both
demand a modificution of our Patent law. Indeed we also
believe that self-interest joins in the demand.

ODR COLONIAL COURTS,

We are glad to find that the courts in Eungland, since
the blunders made by the Queen’s Bench in the Anderson
case, are disposed to hold that Colonial Legislatures and

Colonial Courts are uot, in the mother country, to bo
deemed mere nonentities.

Not loog sinco wo had occasion to refer to the extraor.
dinary conduct of the English Court of Queen’s Bench,
which apparently ashamed of its rashness io ordering the
haleas corpus in the Anderson case, afterwards in ex parte
Massenger was oblivious to the fact, and refused to acknow-
ledge that thoy cver considered such a jurisdiction as
oxisting.

Now wo have tho satisfaction of learning that the able
aed much respected Vice.Chancellor Wood bas acouted the
idea of the English Courts having jurisdiction in questions
affecting vealty situate in the Colonies.

It would (says the V. C.) bo a great sarprise to the
various colonies if they were to bo told, that by an Act
passed in England, to which they were not consenting
partics, the courts of this country were authorized to de-
termine the rights of property in the colonies as against
the Colonial Legislature.

We yield to none, in respect for the English courts one
and all, but we hate that feeling of cockneyism which Jeads
gsome men to think that London is the world and the colo-
nies—beyond the pale of civilization.

The occasion of these remarksis a case of Zolnes v. The
Queen, reported in other columus. The factswereas follows:
In 1801 certain lands in Upper Canada were granted by the
Crown to a Mrs. McQueen. In 1827 the Rideau Canal
Act was passed. It authorized, on given terms, the as-
sumption by the Crown of lands through which the canal
passed. It passed through the lands of Mrs. MecQueen.
In 1832 Colonel By purchased from the heir at law of
Mrs. McQueen zli the Jands granted by the Crown to her,
and of which she had made no disposition. In'1843 the
7 Vie. cap. 11 was passed, which, by seo. 29, provided
that all lands taken under the authority of the Rideau Canal
Act from private owners for the uses of the canal, and not
used for that purpose, should be restored to the parties

?1from whom taken. In 1856 the statute 19 Viec. eap. 45,

was passed, for the parpose of vesting the canal and other
ordnance property in Her Majesty for the use of the Pro-
vince. Petitioners representing the estate of Colone] By
in this Province filed a petition of right, claiming the
restoration of so much of the land formerly belonging to
Mrs. McQueen, taken for the use of the canal, as had not
been used for that purpose. Tothis petition the Attorney
General demurred for want of jurisdiction, and the demur-
rer was sustained.

It is difficult to conceive upon what ground the petition-
ers hoped to sustain their claim before an English tribunal.
Iv was indeed contended by counsel arguendo, that the
Court having jurisdiction in personam, and the Queen,
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the trustee, being resident within the jurisdiction of the
court, was subject to tho authority of the court. But what
an absurd doctrine, seriously, to broach to avy court! It
might have been well enough were the land vested in Her
Majesty in her own right as an individual, but when it is
by Aat of the Colonial Legislature vested in her in right
of the Crown, the argument entirely fails. Queen Victo-
ria, the woman, is resident in Great Britain, but the body
corporate, the Crown, of which Quecen Victoria is the
locum tenens, if resident anywhere is as much resident in
Capada as in Great Britaie, and for the purposes of the
application on the facts laid before the court much more
resident in Canada than in Great Britain.

The following is the language of V. C. Wood in dispos-
ing of this arpument, ¢ assuming that a trust existed, that
the claim was not merely legal, and that Courts of Equity
could exercise jurisdiction in matters relating to lands in a
foreign country, still it is necessary that the trustee should
be within the jurisdiction to give any operation in this
court. The land was unquestionably vested in Her Majes-
ty by the Act of 1856 for the benefit of the Province, and
in that point of view Her Majesty was just as much pre-
sent in Canada as in England. TFor the purposes of the
Act and the doctrine of this court acting in personam,
Her Myjesty could net be taken to be within the jurisdic-
tion of this court in respect of lands situate in Canada and
held by her, not in virtue of her prerogative, but under the
Act of the Colonial Legislature.”

The decision in a colonial point of view is important.
We apprehend there can be no doubt of its soundness. It
squares with the dictates of reason. We are glad of it. It
acknowledges the permanent authority of our Colonial Leg-
islature in matters of local concern, and refers petitioners
to our Colonial Courts, whose authority in such matters is
also abuadantly acknowledged.

JUDICIAL CHANGES.

We belicve there is no doubt of the fact, that the Chief
Justice of Upper Canada, Sir J. B. Robiason, Bart., has
tendered his resignation to the governmnent. The step was
one which, after a long, most useful and brilliant career,
was due to bimself and his family, but one which wil! be
learnt with regret by all who have had the good fortune to
have had professional intercourse with him. Great was
the responsibility of the step, and very great will be the
responsibility of supplying the gap created by it. It will
require a man of no ordinary ability to take the place of
so distinguished a judge.

It is rumored that the present Chief Justice of the
Common Pleas will be his successor. We hope the rumor

is woll founded. Wo kuow of no man in Upper Canada
so fitted for the place.

It is also rumored that Mr. Justice McLcean, after a long
and faithful career, contomplates retirement at an carly day.
Woe should like to sco him before the close of his judicial
career, prometed to the office of Chicf Justico of onc or other
of the courts. Such astep would be a proper tribute to the
worth of that venerzblo and much respocted judge.

Sir J. 3. Robinson will no doubt bo cnabled to retain
his scat in tho Court of Lrror and Appeal. The country
will in that, tho highest court of Upper Canada, still con
tinue to have the bencfit of his great learning, only equalled
by his extraordinary industry. We hope the divine dis-
penser of events will for many yeats yet to come be pleased
to spare Sir J. B, Robinson to his family and to his country.
Too often we fail to appreciate the services of a really great
or good man till deprived of them.

WORK FOR PARLIAMENT.

In Upper Canada there are two common Jaw courts of
co-ordinate jurisdiction, the Queen’s Bench and the Com-
mon Pleas. Both command great respect, and, as a general
rule the proceedings of both are harmonions.

There are, however, at present at least three gquestions
about which the two courts are at issue. The first is the
effect of a bill of sale or chattel mortgage filed within the
five days mentioned in the statute upon an execution placed
in the hands of the sheriff during the five days. The
second is the effect of either party calling his opponent as
a witness in the cuuse, so far as regards the consequent
right of cross-examination. The third is as to the right
to try questions of boundary in actions of ejectment.

As to the first: The Queen’s Bench hold that the filing
of a bill of sale or chattel mortgage within the five days
alfowed by the statute has relation to the date of the instru-
ment, 50 28 to protect the chattels assigned from the effect
of intermediate writs of cxecution. The Common I’leas
hold tke reverse.

Asto thesecond : The Queen’s Bench hold that if either
party to 3 cause call his opponent as a witness, that the
right of cross-examination is restricted to the sabject matter
of the examination in chief. The Common pleas hold the
reverse.

As to the third: The Queen’s Bench hold that a ques-
tion of boundary may be properly tried in an action of
ejectment. The Common Pleas hold the reverse.

Tt is really a matter of little consequence, so far as these
questions are concerned, which side is supported s law,
but it is a matter of great consequence that the law should
be sctiled one way or the other, and that without delay,
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The most cxpeditious made of having the law on cach
point settled, is for the high court of Parliament at its
coming session to declare in regard to cack what the law
is, and go set ot rest the confliot between the courls.

Conflicts of decision between courts of co-ordinate juris.
diction ave not pecutiar to Upper Canads, or ta any country
or people. They arise from tho imperfectivns of our com.
mon humanity. Often do the courts of Queen’s Beach,
Common Bench, and Exzhequer in England, take different
views of the law. The cmbarrassment resulting from such
a state of things is very often removed by iegislative
interference.

CANADIAN LEGAL AND GENERAL AGENCY.

Mr. William Lapenotiere, formerly a well known solicitor
in Woodstoek, C. W., and Clerk of the Peace for the
County of Oxford, has cstablished s Canadian legal and
general agenoy in London, England. His card will be
found in other columas. Mr. Lapenotiere is not only a
Canadian attorney but an Eoglish solicitor. The advan.
tages of Canadians baving business to transact in Zngland
employing such a person as Mr. Lapenotiere are too evident
to nced any recommendstion from us. We are glad to
learn that he has already charze of more than one appeal
from Canada in the Privy Council. His konowledge of
Canadian laws in a matter of that kind will give him an
immesnse advantage cver other solicitors in Ie,uden. Ha
does not, however, iutend to confine his attention to appeals
from Canada or other business of s strictly legal character.
He will keep & book in which ke will enter descriptions of
lands in Canads entrusted to him for sale. When he hes
a sufficient number of farms for sale to make it worth while
he promises to give pablivity to them in the Zimes and
other London mewspapers. The deseription of each lot
entrusted to him for sale must be accompanied by a post
office order for §s. sterling, payable to him at the Blooms.
bary Postal Distriet Office, Holborn, W. €., Loadon,
Commission on sales and other charges to be learnt upon
application to him by letter, post-paid. He is also prepared
to negotiate the sale of Canadian securities. To cnable
him to do so he reguires to be informed of the sssessed
value of the municipali‘y, the municipal debt, and the
current annual rate of assessment, tagether with the present
population a6 compsrcd with the population ten years pre.
viously.

SPRING ASSIZES.

The following table, compiled by Mr. Hallowell, a law
student of the City of Toronro, showing last day for
service of writ, declaration, nnd notice for trial for each

assize, will, we think, bo found most usnful. We have
been assurad of its accuracy, but have not ourselves bad
sufficiont timo to test it. We trust that this will not be
tho Jast table of the kind compiled by Br. Hallowell.
Perbaps ir course of time he may be induced to embark
on some work of greater magnitudo for the bencfit of the
profeesion. Thave is nothing like & beginping.
8PRING ASSIZE LISY 1862,

Crxerrss, %’;l',‘. Drctanz. g:}ﬁf Coxwsston Dar.
TORONTO & YORE, ¢. Peel..
Hon, Mr. Justico Haganyy
TGEOB 10 vrearesssan wiidth Peb... 28th Fab,.{ 4th Mar.!Wed, 12th Mar.
Yok A0Q Detlucrireonren §16th Mar. 28tk Mar.! Sth ApriliMon., Lith April.
EASTERN,
Hon, Mfr. Justice RicrAnDS.
12th Mar.220a Mar. 31at Mar... Tues., Stk April
I0th v {28th ) 71k April o« 15w ¢
25th <4 | dth ApriliI2th ¢ {Mon., 20t *
28 AprHit2th < 135t « [Tgon,20th
10t » 2t ¢ 120 % 1 Wed,, Tth May.
MIDLAND,
Honble. Me, Justlce Burys,
WHHDY conrerressusisessinn 25th Feb..! Tth Mar.J15th Mar.{Mon, 2ith Mar.
Peterboraugh . ith Marjlder 4 12204 # # Jlst o
Cabourey .. itk 4 12%ud % 131t ¢ {Tues, Stk April,
Belleritls 20t 4 1 6th Aprilildth Aprit] ¢4 22nd ¢
Picton.. oth ApriSiInt v 28th  « “ 0th May.
Kingnion. I/ ¢ (23rd ¢ | 1st May.|Prd, Oth 4
noME
Hon, Chief Justice Drarza,
AHLOB orrencas cesvsnnresescernes | 1D Fob... 128t Fobo.| 41D Sfar.iWad,, 12ih Mar.
. e flBth @ f261h Bth « Mop., 151b <
Welland .. 26tk ¢ Sth Bar. 17th 4 Pues,2Wth
Ak Mae.jlith ¢ {22nd 4 |Mon., Slst ¢
§th Apcili18th Aprid{2Gth Apeft] ¢ S5th May,
6th  » (26 % | 6th May.{Tuee,13th
OXFORD.
25th Fob...} bth Mar. Thure. 13th Mar,
Ist Mar..{10th & 8th @
0h ¢ 138th 4 [Wed, 20tk «
1Tth % {ohth  « ¢ 2nd April,
$th Apriti12th LpriliMon., Slst
2tk » 2k @
WESTERN.
25th Feb...i 5th Mar.iThors. ISth Mar,
e Mar.i{tith « [Wed, 19th
13th 124th ¢ Tues, 1st April.
2208 # (30t 0« © o 8th
2 % | Tthaprll « 14k ¢
Sth Apriiftach . « 22nd ¢
e —— e

JUDGMENTS,

ann——

QUEEN'S BENCH,
Present: Roningow, Q..f.; Buaxs, J.
5tk Felrusry, 1482,
Brown v, Erie and Oniario B, Co.~~Judgment for defendunt on
demurrer.
Campdeld v. Holmes.—Judgment for defendant on demurrer,
Shire v. Qales.—Iundgment for defendant on demurrer
Regina v. Bwing.—~JSndgment arresled.
Kewburn v. Street.~Judgment for defendant on demmrrer.
Regina v. Robdlin.—Judgment for the Crown.
Commercial Bank v. Merritt.—Rulo discharged,

Burnham v. Burns~New trial without costs,
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Present: Romusow, C. J.; Buexs, J.

Macck 3, 1802

Finning v. Mindson.—-Rulo absolate for new trial without costs.

Corparatian of Perth v. MeGregor.—Rula nisi discharged,

Ranney gni tam. ¥, Joues,—Hule for nonsuit made abaslute.

Boyd v. Dartr A defondant in custody in ae action for se-
dustion on n judgment for damages held to bo *'a judgmeat
debtor” withina meaniog of Con. Btat U. €., cap. 26, 8. 7, and
dissharged from custody.

Row v. Quintan.~-Ejsctment—confession given beforo trial and
notice thereol served o plaintiff, but not on his attorney, before
trial. Rule nisi to sot aside verdict discharged.

In Re Thompeon cnd United Townships of Bedford, Olden and
QOsa.~Bglaw quashed with costs.

Tanner v, Bussell.~~Rule nisi for now trial discharged.

Bank of Upper Canada v, Lynn.—Rulo absolute to add cn
cquitablo ples. Costs to be conta in the canse.

Small v. The Corporation of Torento.—-Rule nisl for new trial
discharged.

Hurrell v. Simpron.—Rule for new trist withaut costs,

Nicholls Y. (Jolding,—~Action for seduction. Action within six
months by Master, in his declaration averring loss of scrvice.
Dles not guilty. Loss of service proved, Verdict $425. Rule
nisi for new trist or to arrest judgment on ground that it was not
averred in the declaration uer proved at the trial that neither
father nor mother living, 8o as to entitle Master within six months
to sue. Rale nisi dischorged,

The Attorney General v. The Corporation of the County of
Bruce.~Rulo absolute for mandamus nisi.

Hasrmer v. Muma.—Rule absolute.

In Re Smith and School Truatees of Dummer and Burleigh.—
Rule discharged with costs.

Doe Dem Loy v. Bennett.—Rule discharged with costs,

Var Eoery v. Grant.—Rule discharged.

Marphy v. Case.—~Rule absolnte for new trial.
the eveat,

Skipman v. Henderson.—Rulo absolute for catering verdict for
defendant,

dn the matier of the heirs of MeLean.—Judgment for pariition
segording to prayer of petitioners.

The Queer v. Thamas Morris.—Motion ¢o quash conviction or
order mado under 5. 86 of Con. Btat. U, C., eap. 55, Held, that
no formal conviction is necessary under that section—s warraut
in the frat instance boing all that is required. Rule nist dis-
charged without costs.

Girdlestone v. G Beitly.—Stands for forther consideration, If
not again mentioned, rule absolute to redusa tha verdict,

dlickey v. &. D, R, Co.—Rule discharges.

The Queen v. John Oraig.~HRule absolute to quash conviction.

Evane v. Marley.—Ruls discharged.

Dusenbury v, Palmeter. —Rule to enter verdict for plaintiff
absolute.

Patton v. Cameran.—Held, that under Stat. 24 Vio,, cap. 53,
plaintif in ejectment may ley hig venue either in the County of
the City of Torcato or the United Counties of York snd Peel
Rale nisi discharged.

Powell v, Heron et al.~—Now trial.

Costa to abide

Costs to abido tha gvent,

Cmpnmnpmt

Present: Robivson, C. J.; Bunxs, J.

Match 8, 1862,

Corporation of Lambton v. Poussett.—Judgment as to fees to
which Clerk of Pence entitled,

Middiebrook v. Kernahan.~Rule absolnte for nonsuit.

Young v. Danicll.~-Judgment for defendant on demurrer to
declaration,

Moore v. Sullivan.~Judgment for plaintiff on demurrer.

Cottor v, McCulley.—Rute discharged,

ZHeenahan v, Preston.~Rule discharged without sosts,

Agnew v, Stewaert~—Judgment for defendant on demurree,

Brown v. Livingston et al.—Judgment for defendants on de-

mureer.

vl

URNAL.

Irvine v. Saper—Rula ahsoluto for now trial without costs.
Had, under the circumstances, that n boundary question may
bo tried in c¢jectment.

Sexton v. Puzfon.—Bjectment—rule absolute for new trist
without costs.

Boules v. Taughuly. —Ejostment—rule absclute for new triad
with gosts.

Teer v, Smith.—Judgment for defendant.

Smith v. Teer.~Judgment for plaintiff,

Steen v. Steen —Yerdict for piaintiff to be reduced to £3 8s. 6d.

The Queen v. Plunkett.—Dofeadant improperly couavicted,

In the malter of the Chief Superintendent sf Schoole and Me-
Lean.—Judgment reversed, without costa.

Shaws v. Siaw.~~Appeal from County Court of Frontenar, Len-
rox aad Addington. Judgmaas of Court helow reversed.

Crawsord v. Frossr.—Rule dischargsd.

Armaur v, Jaffeey.—DPlaintif's rule for & now trial discharged
~—defandant’s rale for nonsnit absolute.

Gildersleeve v. O'Reilly —Verdist reduced by striking off ex.
cess of interest beyoud six per ceat.

Hgriman v. Snider,—Defomalant to securd verdict and oosts to
eatigfaction of platatiff ‘s attacney ar master 'sithin a month, sud
consent to ovidence of plaintif’s witnesses beivyg read if any abeent,
and pay of costs ol thig applicationr within & mounth, thea rule abso~
jute, else discharged.

Wilson v, McNeb.—Rule absolute for nonsait.

Ruttan v. B h.~—Ruls absolute on payment of costs.

Clark v. Hatch.—~Rule absolute without costs.

McKenzie v, Scott,—Raule absolute, Rule not to be issasd till
10th April.

COMMON PLEAS.

Prescent: Dparer, C. J.; Rickarns, J.; Hacaxry, J.
3od Febeuary, 1802,

Reed v, Inglis.—~Hold that Ist and 2ud pleas good—Iiast ples
bad. Leave to amend ob terms.

Kent v, Mevcer.~Jadgmant for plaintiff on special case,

Hamilten v. Holcomb.—Judgment for defendant as to third ples,
sod for plaintiff on demurrer to replication nnd other plexdings.

Ross v. Massenburgh.—New trisl without costs.

Ryland v. King.—Rule absolute to enter judgmentnon obsfunte.

Present: Daassgm, ¢ J.; Bicuasos, J, ; Hacanty, J.

March §, 1562

Ward v. Northunbderland and Durham.—Bule absolats to enter
non-sait.

Farr v. Robini.—~Rule alisolute to enter non.suit.

Thayer v, Street.~Defendant to pay $1000 and costs withia
two weeks, in whick case role sbsclute. If thiz not done role
discharged.

Cometock v, Tyrrell.—Rule discharged.

Whiting v. Kernohgn.—Rule discharged.

Brewn v. Drury.~Raule absolute, without costs.

Barber v. Daniel.—Juigment for demurrer, with leavs to apply
within a fortnight to amend.

Scubell v. Henson~-A party not sliswed to set up bis own ini-
guity to avoid his deed.  Judgment for piaintiff on demurrer.

Proudfoat v. Buth.—Rule discharged with costa,

Lawrason v. Givss.—Appeal altowed.

Stephens v, Scott.—Appesl dismiseed witk ooats,

Preston v, Johnston,—Appeal dismissed with costs

Clarket al.v. MeKellur—Rule sbsalute fornew trial without casts,

Hawley v. Miller.—~Rule discharged.

Buchanan v. The Corporation of the Touwr of Galt.~Ruls abso-
lute for new trial withoat costs.

Horry v. Hallidey ~—Plaintiff non-suited. No judgment there-
foro on demarrer set down by him.

Joggard v. McInnes.~—Judgment for plaintiff on demurrer,

Low v. Owen.—Appes! sllowed. New trial without costs.

Stcp};;mon ¥. Ouldertson.—Rule absolnte to enter verdict for

laintifl.
P fParker ¥. Stevens.—Rule absolute,
Curtis v. The G. T\ B. Co.—Rulo discharged.
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Colbdy et al. v. Smith.—Rulo absolttc for now trial, with costs to
abido the event.

Fortune v. Boomer.—Now trial on paymont of costs.

Fisken v. Meifillan.—Rule discharged.

Burnham v. The Town of Peterboro’.—Appcal allowed—judg-
ment for defendants on demurrer. IHeold, that an attorney, being
s member of a Municipal corporation, cannot recover for services
performed by him as an attorney for such corporation.

Present: Dnaver, C. J.; Nicnarps, J.; Haoarrry, J.
March 8, 1862,

The Queen v. Bryant.—Conviction afirmed—IHagarty, J., dis-
sentiente.

Boulton v. McKay.~If plaintiff consents to reduce verdict to
$466 02, rule discharged, otherwise rule absoluto on payment of
costs. Dlaintiff at once consented to reduce verdict.

Brotwn v. Bealy.—Judgment for plaintiff on demurrer to first
ples and for defendant on demurrer to second plen. Leave to
defendant to apply to amend, leave to plaintiff to withdraw de-
murrer to last plea.

Sargeant v, The City of Toronto.—~Judgmen: for plaintiff on
speclal oase.

Niagara District Fire Insurance Company v. Lewis.—Appeal
allowed, new trial withont costs in court below.

Osser v. Provincial Insurance Company.—Rule Gischarged.

Corporation of Essex v, Park.—Rule refused.

Dollery v. Somerville.—~Writ of prohibition refused.

Melnnes v. ]}mea'x‘ct.—Achal from decision of Judge of County
Court of Elgin allowed. New trisl ordered without any direc-
tion as to costs.

Toland v. Adams.—Appeal from County Court of Frontense,
Lennox snd Addington dismissed with costs.

Hunter v. Foot.—Ayppeal from County Court of Middlesex.
Judgment of Court below reversed, with leave to plaiatiff to
take issue on plea on payment of costs, otherwise judgmer to be
entered for the defendant on the demnrrer.

Johnson et al. v. Parke et al.—Rule discharged on pinintifis
reducing damages to nominal amount—otherwise rule absolute
for new trial.

McMillan v. McMillan.—Rule absolute for new trisl without
costs,

Baskerville v. Doan.—Rule absolute for new trial on payment
of costs.

Land v. Savage. — Rule discharged, but leave to defendant,
upon payment of costs, to withdraw appearance and let plaintiff
take judgment by defauit. IHeld, that an action of ejectment
is not & fit action to try questions of boundary where plaintiff’s
title to the land described in the writ is admitted.

Lund v. Nesbitt.—Bimilar case—similar judgment.

UPPER CANADA LAW SOCIETY.
Semsrry Traw, 1861,
EXAMINATION FOR ADMISSICN.

WILLIAMS ON REAL PROPERTY,

1. How are deeds divided ?

2, Distinguish betwoen & * use” and a ¢ trost.”

8. What changes have been effected by statute in the mode of
conveying or assuring an estate?

4. Wherein does the law of Canada as to dower differ from that
of England ?

5. Explain the object and cffect of the different covenantsin an
ordinary conveyance of au estate in fee simple.

S

STORY’S EQUITY JURISPRUDENCE.

1. What is meant by ¢¢ accident” as ono of the heads of equita-
ble reliof ?

2. What is ¢ auxiliary” equity ?

8. When does equity reliove against tho breach of a condition?
and givo instances,

4. How does our registry law affect tho principle of ¢ tacking?"’

6. What rolief does equity afford to suroties?

BLACKSTONE'S COMMENTARIES.

1. What privato rclations will justify & bottery in defeuco of
another?

2. What is tho presumption, as regards the age, at which persons
are criminally responsible for their acts?

3. In what light does the Jaw of England regard Morriage !

SMITH’S MERCANTILE LAW.
1. Isa verhal acceptance of a bill of excliango biuding on the
acceptor t Does this depend upon commen law or statute
2, What are the rights of the debtor and creditor, respectively,
with regard to the appropristion of paymcats nade by the debtor ?
8. To what extent is an auctioneer an agent of the purchaser,
to bind him, where the Statute of Frauds requires s signed memo-
raadum!  Does this depend upon who is suing on the contrsct?
4, What is the effect upon a lien, of the debt for which it is
held being barred by tho Statute of Limitations?

STATUTES, PLEADINGS AND PRACTICE.

1. What was the effect of the registration of & judgment, and how
has this been changed by a recent statute ?

2. What are the different modes in equity of preferring a case
and setting up a defence respectively ?

8. In what cases is a guardian ad lifem necessary, and how
appointed?

4. When should a married woman answer geparately from her
husbanod, and what is the practice in this respect?

6. Within what time must & new trial be moved for in criminel
cases ?

6. What steps must be taken to enforce an awsrd,—1st. Whero
s verdict is taken subject to an award ; 2nd. Where no verdict is
taken, but tho sub-uission is made a rule of court?

7. In whet cases will judgment be arrested, or judgment non
obstante veredicto be given?

8. What is tke effect upon the plaintifs costs of suing th
several parties to a bill or note in distinct actions ?

9. It a plaintiff, in an action of trespass or case, recover less
than $8 in the Saperior Court, what certificates are necessary to
eatitle him to full costs?

EXAMINATION FOR CALL.
[

WILLIAMS ON REAL PROPERTY.
1. What estate has a tenant for life ?
2. How are springing or shifting uses created ?
3. What acts of the vender will destroy bis lien for the unpaid
purchase monoy ?
4. What was ensated by the statute Quia Emplores 7
6. What is a tenant in spacial tail ?

STORY'S EQUITY JURISPRUDENCE.
1. Distinguish between ¢ legal” and * equitablo’’ asscts.
2. In what instances will cquity decree specific performaunce in
cases of chattcls?
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8. What is ¢ apportionmen®” and ¢ gontribution 1" and give
instances.

4. When will an agreement to enter into a partnersbip be
specifically performed ? and when not?

6. Wkat i3 ¢ equitable set off 1

BYLES ON BILLS,
. What is a qualified acceptanco, and how may it be cvidenced ?
. Whea is a ronewal bill & satis{action of the original bili 2
. When does the taking of a bill operate as a waiver of a lien ?
. What is presumptive evidenco of psyment of & bill or note ?

1D

W

TAYLOR ON EVIDENCE.

1. Givo instances of conclusive presumptions.

2. What ave res gester, and how do they effect the admissibility
of evidence ?

8. How far can a party impeach his own witness ?

4. Explain tho principles by which the ovidenco of * experts®
is regulated.

———amaaa

STEPHENS ON PLEADING.

1. In what cases, in pleading s conveyance, should suchk con-
veyance be alleged to be jn writing §

2. What is a new assigoment, and what alteration has been mado
by the Common Law Procedure Act in new assigning, whore seve-
ral pleas aro pleaded to the declaration ?

3. Is a plaintiff entitled to judgment non obstante veredicto in
every case in which the issue found for the defendant is no auswer
to the declaration; if not, in what cases is he entitled to such
Jjudgment, and what, if any, is his rcmedy in cases where such
issue being found for the defendant ho is not entitled to such
Jjudgment ?

ADDISON ON CONTRACTS.

1. Whet is a sufficicut consideration for & promise? Must it of
uccessity be an advantage to-the person promising ?

2. Iszn infant liable on a bill of excha .go given for necessaries ?
Give your reasons.

8. Is their any, and if so, what difference between the right of
a principal to adopt & contract made by his agent, and an aet
ex gr. o demand to found an action 4 trover?

SMITH'S MERCANTILE LAW.

1. Can there be, and if so under what circumstances, a total
loss of a vessel or goods while they retain their original form ¢

2. How will 2 lien bo effected by tho fact that the person upon
whose goods such lien is claimed has a set off to an amount equal
to the debt for which such lica is held?  Give your reasons.

3. Is the right to bind the firm by negotiable instruments an
incident of every pactnersbip? if not, what is the limitation ?

STATUTES, PLEADING AND PRACTICE.

1. What aro the statutory limitations as to saits in equity ?

2. Mention the different statntory enactments in relation to
the rights of mortgagee and mortgugor, in respect of the mortgaged
estate.

8. When should & demurrer, and not au answer he filed ?

4. What is the doctrine of * representation” in enquity pleading ?

6. What is ‘2‘ publication,” and the practice relating thereto ?

6. In what cases can o roference to arbitration be made a rule
of court ?

7. In what cases will replovin lio in this Provinco; and in what
cuses i a judge's order necessary prior to issning the writ?

8. Under what circumstances can tho master of a fomale servant
siill maintain an action for the seduction of such servant ?

9. What is the atatutory rule with regard to specchesof counsel
ot nist prius?

10. What is the cffect of withdrawing a juror at the trial?
ey e A L A S A S

—— SELECTIONS.

THE MASON AND SLIDELIL CASE.
From “ The Jurist.”

Thoe answer of tho Government of the United States of
America to the demand of the British Government in the affuie
of The Trent mail packet has arrived, and proves of such &
character aseffectually to remove £ causes of dispute between
the two nations on that matter. 1In our recent article on this
subject we expressed our conviction that such would be the
result, if law and reason, not intercst and passion, were lis-
tened to; and wo are happy to find that our opinion hus
rocoived such effectual confirmation. . .

But aithough the affair of The Trent is at an end, the im-
portant questions of international law involved in it are not
and indeed, from the ground taken by the American Jovern-
ment, it is extreinely probable that thoy, or at least some of
them, will present themselves on future occasions, and perhaps
in disagreeable nud dangerous forms. For this reason wo now
propose to examine the case of Tho Tront as it stands on the
facts as admitted on both sides. L.

The published correspondence on this subject is too long for
ivsertion in Zhe Jurist. It consists chiefly of the following
lettors :—

1. A letter from the Amoricun Minister of State at Wash-
ington to the American Minister ot London incidentally
referring to the subject. .

2 A fezter from Earl Russell to Lord Lyons, the English
Anbassador at Washington, containing the demand of satis-
faction for the alleged aggression. .

3 (And principally). A very long letter from the American
Minister of State at Washington to Lord Lyous, stating the
American view of the question, and giving the satisfaction
desired. .

4. A letter from Lord Lyons acknowledging the receipt of
the preceding, &ec.

5.  Aletter from the Prime Minister of France to the French
Consul at Washington, directing him to move the American
Government to accede to tho demands of England.

6. A letter from the American Minister of State at Wash-
ington to the French Consul, informing him that before the
receipt of his communication the matter had been arranged
with the British Government. .

The comsmunication of the British Government was in sub-
stance :—* You, the Goverament of the United States, bave
"offered an affront to the British flag, and committed a violation
of international law, in this,—one of your frigates, The San
Jacinto boarded our mail steamer Trent, when proceeding on
a lawful and innocent voyago from the Ifasanna to England,
and took from her by force (a constructive force, however, the
Trent not offering, and being unable to offer, any resistance)
four persons who were her passengers; and this act was
aggravated by the manner of its performance—for, in order
to induce Tho Trent to bring to, a round shot and a shell were
discharged across her bows., We, therefore, demand the
liberation of those four parsons, in order that they may again
be placed under our protection, and a suitable apology fur the

aggression.”
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The Amorican answer is:~-** It is true, we boaeded your
ship, and took from her, in the manner doacribed, tho four
persons montioned ; but wa dia so for the fulluwing reasons -
~—We ware at tho time attempting to repress an insurrection
raised against our supremo authority by cortain of our States
which profess themasolves indopendent, in whish cuntest Grent
Britain had declared herself neutral. The four persons in
question aro citizens of the United States, and when they
ombarked on board The Trent one of them was proceeding to
Fuogland in thoe affected charaster of & minister plenipotontiary
to tho DBritish Court from the insurrectionary States; nund
nnother of them was going to Paris on n similar mission to the
French Court; the cthor two porsons being their respective
sooretaries: of all which the ownor and agent and officers of
Tho Tront had koowledge before tho embarkativn., It was

resumed that theso porsuns bore pretecded credontinle and
1nstroctions, which papera arein the law known as despatches ;
and wo are informed that these documents, having escaped the
search of Tho Trent, were conveyed and delivered to the emis-
saries of the insurrection in England. Under these circum-
atances thosa four persons were contraband of war, and The
Trent, by carrying them, became liable to arrest and capture
as o neutral vessel carrying contraband of war for the use of
one of the belligerent parties.” * With respect to the manner
of proceeding, the Amecrican Government assert that the shot
was fired intentionally, in o direction so obviously divergent
from the course of Tho Tront that it should be regardrd as o
blank shot and a mero signal; and that when the shell was
fired The Trent seemed to be moving under a full head of
steam, a8 with a purpose to pasa the frigate. For the above
reasons the American Government say, that although they did
not order the captain of the frigate to act as he did, still The
Trent wns a wrong-doer, and the captain of their frigate would
have been justified in capturing and bringing her into port,
t have the question decided by a competent tribunal; but
they consider that be wns not justified in taking persuns ont
of her ; and thereforo deeming the act of their officer itlegal in
that respect, thoy consent to deliver up the prisoners to the
British Eovemmont, and raake the required apology.”

The Americun Minister, in order to make vut his view of
the case, lays down five distinct and formal propositions. One
of thaso—namely, the third—** Did Captain Wilkes” (1. ¢ the
commander of I'he San Jacinto) ** exercise his right of search
in alawfal and proper manner "’—we do not propose to notice,
as it jnvolves questions of fac! which csunot be looked on as
admitted—viz. the mode in which the gun and shell were fireq,
and also the rate of speed at which The Trent was approaching
the frigate. The other four propositions ars as fol{:)ws t—

1. Were the persons named, and their supposed despstches
coatrabard of war?

2. Might Captain Wilkes lawfully stop and search The Trent
for these contraband persons and despatches ?

3. Having found the contraband persons on hoard, and in
presumed possession of the contrabund, dzspatchos, had he a
right to capture the persons?

4. Did he exercise that right of capture in the manuer
allowed and recognised by the law of natione?

With respect to the first of these—** Wero tho pgrsons nomed
sod their supposed despatches contraband of war?”—a
question which the Americun Mirister resolves in the afirm-
ative—it may be doubted whetber the oxpression ** contraband
of war” is bere used with tcehnical acouracy—whether that
expression is strictly speaking, ap?licable to “persons,” and
not altogether cunfined to ““ things.” But the cuntext clearly
shewa the sense in which tbe word is used, namely, that The
Trent was carrying o subject-matter—persons or things—
which biy; the law of nations she was not aﬁowed to varry. He
soys, *“ Persons as well as property msy become contraband,
since the word means, broadly, ‘contrary to proclamation,’
* prohibited,” *illegal,” ‘unlawful.” All writers and judges

pronounce naval or military persons in tho servico of tho
enemy contraband.”

Tho latter position hero laid down is fully borne out by
authority. (See Y'Ae Hendrik and Alida, Marr. Adm. Dec. 56 ;
The Friendship, 6 Rob, Adm. 420 &c.) There 18 also somo
autherity for the position that shis rule is not confined to
muldary porsons, but may, in cortain casca, extend to persons
in tho ciwil service. In The Qrozembo (6 Rob. Adm, 434),
Lord Stowell said, ** In thia instanco tho military persons aro
three, nnd thore are besides two other persons, who were going
to bo omployed in oivil cnpacitios in the government of Batavia.
Whether che principle would np{)ly to thom alone, I do not
feel it necessary to determin~. I am not awaro of any caso
in which that qnestion has been agitated ; but it appears to
me, on principle, to bo but reasonable, that whenever it is of
sufficiont importance to the encmy thay ruch porsons shounld
be sent out on public service, at the public expenso, it should
afford equal ground of forfeituro against the vesscl that may
be let out fur a purpose so intimatelv connected with the hos-
tilo operations.” It is certain t' 4 belligerent party may
intercept the nmbassador of bia ei.cmy proceeding to a noutral
power (Vattell, book 4, c. 7, 8. 85 ; The Caroline, 6 Rob. Adm.
468) ; and if this hulds in tho case ot a real ambnssador, may
it not also in that of a pseudo one ?—the principlo of all these
cases being as we tako it, that tho carrying such persons or
things is assisting one of the belligerent parties to the prejndice
of the other, and consequently converting the neutral into o
belligerent. (See the iuagment of Lord Stowell in Tke Alalanta
6 Rob. Adm. 459, 450). The presence of an ambassador in a
country may, unde: particalar circumstances, be prodactive
of the most important resulta, and provo tho greatest possible

oud or evil to otler countries; and in this vory case the

merican Secretary of State, in tho first letter in the corres-
pondenco in qu:stioi , states as his conviction—** The life of
this insurrection is sustained Ly its hopes of recoguition in
Great Britain and France. It would perish . . ninety days if
those hopes should cense.”

And here it is essential to observe, once for all, that questions
of international law are not determined by any written code.
Like the common law of England, the immense bulk of thie law
of nations is 8 *Jex nmon scripta,” in which men must be
goided by principles, and the reason of things, not by a deter-
minate number of words set down by a legislator. The
expression, therefore, which we so often hear, that some

articuler et does or does not come within the * leller of the
aw of nations,” is in aimost all cases improper, and not
unfrequently arises from a total ignorance of the nature of that
law in the persons by whom it is used.

It has, however, been urged that the rules of international
law relative to the conveyance of cuntraband of war by neatral
ships do not hold where the ship is_conveying it from one
neatral country to another. This view is expressly put forward
by the French Minister in his letter already referred to, and
has been insisted on by many persons in this country. Admit-
ting at once that the conveyance of contraband of war under
such circumstances is primf facie an innotent act, the
proposition most, we think, be guarded with the qualification
that the transit is a bona fide one, and not in frandem legis.
Suppose countries A. and B. are at war, and countries C., D.
ang E. neutral. Is a vessel belonging to C. justified in Xnow-
ingly carrying contraband of war, which she has received from
an agent of A., from D. to E., and thero delivering it to an
sgent of A. to be immediately shipped by him to his own
country? Or 1o take o closer example, suppuse severa. of the
northern proviaces of France were to declare themselves inde-
pendent of the Imperial Government, and pruceed to nssert
their independence by arms, would an Fnglish ship be justified
in cairying contrnband of war from London to the Channel
Islands, to be there shipped to the northern coast of France?
We think not; and if we are right in this, an important
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question in The Tront cnse {s—supposing the four persons

soized by Tho 8an Jucinte were contraband of war, wore tho

captain and owners of The Trent aware of tho destination and

nThJccts of thoso porsons when they hecamo passengers in The
rent?

The case of The Hendrik and Alida (Marr. Adm. Dec. 96)
is much rolied on in support of tho unqualified right of
neutrals, as nbovoe stated ; but it appears to us rather to nega-
tivo it, as thera the scienter was unproved, if not disproved.
That case sroso during the war of independenco botween
England and tho Uniteg States of America. A Dutch ship,
bound from Yolland to St. Enstatin, having on board gunpow-
der, &c., and military officors in the servico of Congress, was
seized by an En lisg cruizer, and brought to Englaud, with
the view of condemning her as o prize. Tho judgo of the
Admiralty Court (Sir G. Hay), in delivering judgment snys,
“It wonld bo wo high for such a court of justico as this to
assert that the Dutch may not carry on, in their own ships,
to their own colonies nnd settlements, everything thoy please,
whether arms, or ammunition, or other species of merchandise,
provided they do it with the permission of their own law, .
. + - The gunpowder cannot be proved lo be going directly for the
use of the rebels. . . ., The master conld not give much account
of the owners of the ship and cargo, as ho took the command
but eight days befuro she sailed. . . . . But the condition of
the ship, being armed, and having officors going to the provin-
cial army, is a great point against the claimants for costs. . .
. . If it wasclear that she was going to New England, louching
at Sl, Eustatia, that would never do. Al ships truding thither
are confiecable, and the act of Parliament is notice to all the
warld, and so was tho former act in the case of naval stoves.
‘The declaration of Rousman, the former master and part
ownor, as to this illicit destination, is well proved; and the
strong suspicion arising from that, and the armed atate of the
ship, and the character of the passengers, are #11 circumstances
that coucar fally to justify the seizure. . . . . I cannot divect
any partof this cargo to be sold. I restore, therefore, the ship
and cargo, and decree just cause of seizure, and expenses in
favour of the captor.”

In our previous notices ca the affair of The Trent we consi-
dered the first four propositions in tha despatch of the Ameri-
can Minister, with the intention of corsidericg ihe remaining
one on_some fature occasion. Siuce those notices, bowever,
a most important document has appoared, namely, a despatch
from the British Minister for Foreign Affairs to the British
Ambassador at Washington, acknowledging the satisfaction
given by thec American Government in that affair, but strongly
combatting several of the principles of interrstionsal laid down
by the AmericanMinister. The contents of this document are
of such importance, that even at the risk os repetition wa are
gompelled to return to some of the ground already gone over

¥y us.

In the fifth and last proposition of the American Minister,
where ho states his reasons fur giving up the four persons
taken oat of Tho Trent, the British Minister apparently con-
curs, perhaps rather hastily, as it appears to amount to an
admission likely to be productive of incunvenience hereafter,
1. reover, the cause ofp complaint founded on the manner in
which The Trent was compelled to bring to, and submit to
be searched, which is the sabject of the third proposition of
the American Minister, is paseed aver by the Kritish Minis-
ter sub silentio—either from a conviction that after the ex.
planation given by the American Minister the charge was
not borne out by the facts, or that, eveu deeming that expla-
nation unsatisfuctory, the charge was too irivial to be worth
persisting in.

So with respect to the second question raised by the Ame.
rican Minister—whether the captain of the San Jacinto had
2 right to search The Trent for contraband of war—the Brit-

ish Ministar declines to indorse the somowhat popular but
ahsurd position, that a British ship, ns such, is esompt from
tho right of search for contraband ¢f war to which, by the
well-known law of nations, every merchant vessel is subjoct ;
or the nlmost equally absurd position contended for by some
modern jurists, and on which wo commentcd in our last,
that muii packots are czompt from such a search and pri-
vileged to violato the lnw of nations at yleasure—na privi-
lego which would convert thoso vessels into & logalised
internutional noisance. He contents himeell with claiming
for them * peculiar favour and protecticn from all Govern-
ments in whoso servico they aro engaged ;” and adds, * To
dotain, disturb, or interfere with them, without the ve rav.
est enuse, would bo nn act ¢f o most noxious and_it?sg ous
character, not only to a vast number and variety of individaal
and A:rivnto interests, but to the public interests of neutral
and friendly Governments. To thia we {illy subscribe, but
take lenveo fo suggest that, in return for this poculiar .fhvonr
-ad protec...n, thoso vessels ought to exhibit an additiousl

nt of caution and circumspection, not only in carefully

.| eschewing all nets in violation of interndtional law, but in

exhibiting an inclination towards cithor belligerent party to
the prejudice of his adversary. Whether this degres of cau-
tion and ciroumspection was displaged by the nuthorities of
The Trent on the present occasion is o matter which tho faots
disclosed render very questionable.

In our last we adveried to a difficulty of a singular charac-
ter # id to bo raieed by some persons, namely, that as England
has not recognized the indepondence of the Confedorate States,
the rules of intermitignal law cannot be appliad to ihe present
or similar cases which may arise during the present conflict.
This matter is thus summarily disposed of by the British
Minister :—* This is, in fact, t! a nature of the quéstion which
has been, but happily is ne longer, at issue. It concerned
the respective rights of belligerents and of neutrals. We
maust, therefore, discard entirely from our minds the sllega-
tion that the captured persons were xebels, and wo must con-
sider them only as enemies of the United States at war with
its Govert.ment, for that is the ground on which Mr. Seward
ultimately plnces the discussivn. It is the only ground upen
which foreiga Govornments can treat it.”

But on the chief question raised by the despatch of the
American Minister, and on which, indeed, the rest virtually
depend—* Were the persons named, and their nosed
decpatches, contraband of war?”’-—the British Minister de-
clares that Her Majesty’s Government eutirely diffsr from
bim. This is certainly the strong part of tha Britisk Minis-
ter’s case, and he puts his position very forcitly and fairly.
Ho resolutely contends for the general right of a neutral na-
tion to keep on terms of amity with both the contending
parties, and carry on its commanications and relatfons with
each without molestation from the other. Hecites, in support
of this, the obicrvations of Lord Stowell in The Caroline {6
Rob. Adm. 461}, and Wheaton’s Elements, part 4, ¢. 2, 8. 22;
apd then proceeds:— o

*That these principles must necessarily extend to every
kind of diplomatic communication belween Government snd
Government, whether by sending or receiving ambassadors or
commissioners personslly, or by sending or réceiving des-

atches from or to such ambassadors or comiissioners, or
From or to the respective Government4, ig too plain to need
argument; and it seams no lees clear that such comumpuica-
tions must bo as legitimate ar* ingocent in their ﬁrgt com-
mencement a8 afterwards, and that the rule cannoot be
restricted to the case jn which diplomatic relations are
alrendy formally established by the residancaof.an aceredited
mibister of the belligerent power in the néutral couptry. It
ig the neutrality of the one party to the communicatious, and
not either the wode of the communication.or the time when

it first tanes place, which furnishes tho iest of tho truo »n.
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plieation of the principle. The only distinction arising out
of the peculiar circumstances of the civil war, and of the
non-recognition of the independence of the de fucto govern-
ment of one of the belligerents, cither by the other belhigerent
power, or by the nevtral power, j2 this—that * fur the purpuvss
of avoiding: the dificulties which might arise from a formal
noy positive golution of thess questions, diplomatic agents are
frequently substitated, who are clothed with the pawers and
enjoy the immunities of ministers, though they are not in-
vested with the reprerentative character, nor entitled to
diplomatic hooours).” Wheaton’s Elements, part 3, ¢ 1, &.
5.? Upon this foozin§ Messgrs. Mason and Shdell, whe are
oxpressty stated by Mr. Seward to have been sent as pre-
tended ministers plenipotentiary from the Southern States to
the courts of St. James’s and of Parig, must have been sent,
and would have been, if at all, received ; and the reception of
these é;entlemen upon this footing could not have beea justly
rogarded, according to the law of nations, us an hostile or
unfriendly act towards the United States. Nor, indeed, is it
clear that thess gentlemen would bave been clothed with any
powers, or _have enjoyed any immunities, beyond those ac-
corded to diplomatic agents not officially recognised.

** It appears to her Mnjesty’s Government to bo a necessary
and certain deduction from these principles that the convey-
anca of public sgents of this character from Ia annah to
St. ‘Thomes's, on their way to Great Britain and Fraace, ard
of their credentials or despatches {if any), on board The
T'rent, was not and conld not be a vielation of the daties of
veutrality on the part of that vescel; and both for that rea-
son, and because the destination of these persons and of their
despatches was bondl fide neutral, it is, in the judgment of her
Bajesty’s Government, clear and certain that they wero not
contraband.”

The British Minister then adverts to the authorities which
are cited by tho American Minister fo shew thata belligerent
mey stop the ambassador of his adversary on his passgge——
nsmely, Yatted, book 4, ¢. 7, 8. 83, and The Caroline (6 Rob.
Adm. 488) ; and that civil functionaries, if sent out for a
purposo intimately consected with hostile operations, may
tali under the same rule with persons whose employment ta
directly military. {The Orozembo, 6 Rob. Adm. 434.] Those
authorities, he contends, have heen misunderstood, and must
not be taken as ref~rring to the conveyance of such partiesina
neuatral vessel bon? fide proceeding to the neutral conntry to
which they are sent.  Without saying that this reasoning is
erroneous, or denying that the law of nations is as here stated,
we confess we are not quite satisfied on the subject. It is
true, that in the cases cited the ship was not a necutral vessel
groceeding with the alleged contraband to & neutral port;

ut tho question remains, whetber the principle of those deci-
siong does not cover such a cuse. The priaciple we take to
he, that the neutral vessel that scts in any of the ways de-
scribed has inferfered in the contest between the belligerents,
has commitied an sct of kostility against one of them, and
consequently bas no cause te complain if she fisds herself
treated as a belligerent. Now, is this applicable to the case
bofure us? Two nations are on terms of amity. A portion
aof one revolts against its own Government, declares its inde-
pendence, and resorts o arms to enforce it. Pending the
contest a ship of the other notion conveys to its own shores
an alleged smbussador of the revolting portion, whose instrac
tions are to endeavour o induce that State to recognise their
independence—~—a recognition inconsistent with the amity ex-
isting between the two Goreraments, and which wounld most
probably be followed by the rupture of diplomatic relations
between them, if not by 8 declaraticn of war. The cass is
50 unusunl that it is not easy to 1 any express authority.
But supposs {De omen avertant) that Ircland or Scotland
was to declare itself independent of the British Government,
and send in & Fremch vessel a pretended ambassador to

;France, then at peace with Bogland, to induce that country

to recognise its independence, wuuld the English cruisers be
bousd by the Jaw of nations fo nluw that vessed, wity such a
freight, to cross the Channel? W doubt it,

The British Miniater puts « case which he evidently deems
an argumentun ad sbsurdam—~* fa the present war, accord-
ing to BMr. Seward’s doctrine, any packet ship carrying a con-
federate agent from Dover to Calais, or from Calais to Dover,
might be captured and carried to New York.” We vrould
ask, suppose, inatead of & confederate ngent, the packet ship
carried n body of confederate troops, with the koowledge anu
intent that on her arriving at Dover they should be tran-
sbipped to nuother vessel and forwarded to America without
delay, would she nof be liable to such capture ¥ 1f she would,
the question then comes round te the former one, docs ghe
earrying peendo ambagsadors, Jike thoss which were carried
ta The Trent, fall under the same rule as the carrying the
troops, &e., of o belligerent 2

Want of space compels us_to abavdon, for the present o
least, our intention of discussing the fifth proposition of the
American Minister.

o -

DIVISION CQURTS.

TO CORRESPONDENTS.

All Communications on the subpct of Iheieion Qousts, or Aaring any velation fo
Drrvswon Quurts, are 1o future to be addressed to + The Ediars of the Law Joxrnal,
Barrie Yost Offce

TAII other Communicaiions are as kitherlo o Le « The Editors of the Zaw Journal.
ronta.”

SPLITTING THE PLAINTIFFS DEMAND,

It has been suggested to us that a notice of some of the
leading English cases on this point would be acceptable to
our readers.  The Koglish Act 9 £10 Vie,, cap. 85, see. 95,
enscty, “that it shall not be lawful jor any plaiat’'# to
divide any cause of action for the purpose of bring ng
tiwo or more suils in any of the said courts.” Tho 50th
seetion of the Division Courts Act is almost identical in
terms. It provides that .4 couse of action shall not be
divided tnto tico or more suits, for the purpose of bringing
the same within the jurisdiction of a Division Court.”’

The meaning of the term ““cause of action,” in the
English act, was the subject of much discussion, aund the
principles which govern the construction are now pretiy
phaioly laid dowao.

The old cases on the subject of splitting a demand have
tittle weight in deciding the question on the enactment
referred to, sinee the decision ia Grimbley v. dykroid, 1o
which we shall presently advert at length. They would
indeed go the length of establishing the position, that each
item in an account ordered ot different times is o distinet
cause of action; but, as sbserved by a careful text writer,
the practitioner must be careful not to 2pply the decision
in Grimbley v. Aykroid too largely, as it is strictl; appli-
cable osly to the case of a tradesman’s accounts, and
perhaps other running accounts of a similar nature. We
shall therefore briefly divect attention to 2 fow of the carlier
decisiors.

The 36 Geo. 1L, cap. 25 (Trish), provided that no cause
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should be ““split or divided” into two or mvre actions, te
bring 2 case within the jurisdiction of the Civil Bill
Courts.  Uinder this act it was bel 3, iu Lhamdica v, Hamblin,
before Chief Justice Bush (Nap. C. B. 88), upon appeal,
that whea two gales of rent were due, which, taken
together, excreeded the jurisdiction in amount, but taken
separately were within i, that the plaintiff might split the
two gales of rent and bring a separate acticn for each,
And in MeCarter v. McConnedl (Nap. C. B. 89), it was
decided, upon appeal, by Baron McClelland, that even
where two actions were brought at the same sessions—one
for one half year’s rent, and the other for eaother balf, due
out of the same holding, both past due—it was not 2 split-
ting within the weaning of the act. Agnin, before Baran
Peunefather (Nap. C. B. 38), it was held that when A. lent
B. a sum of money, and about four months afterwards
another sum of money in another county, A. might sue for
cach sum separately after both were due. In Cuoirns v,
Whelan (3 Hud. & B. 552, it was held to be a splitting of
the cause of action where a coal-meter, who claimed a fee
of Gd. per ton for measuring each cargo of couls imported
into the port of Dublin, made a rest whenever he had
carned 30s., and demauded payment of that sum, and thea
sued for it in the Court of Conscience.

In the first three cases referred to, it will be seen that
the division was in cffect the result of mutual stipulation,
and not an ez parte and arbitrary division of the plaintiff’s
claim; while in Cairns v. Waelan the eause of action was
founded on the measurement of the catire «urgo, and a rate
per ton was only a mode of caleulating the remuneration.
Parties may also possibly by their own conduct unite
various causes of action, so that it can be treated only as
one cause of action. Thus, if “an account’ be stated
between them; though it is to be observed that although
there i3 a new consideration arising from the accounting,
the original one remained, and the old is not necessarily
merged in the new.

The English decisions.~In Aitcken v. Campbell (3 In.
Co. 308), it was said by DeGrey, C. J.: “ What is meant
by the same cause of action, is where the same evidence
will support both the actions” Ia Leddon v. Sutor (6
T. R. 108), the plaintsff recovered in a second suit for a
cause of action which might have been included in the
first ; and it was decided that the true enquiry was, !
“whether the same cause of actior had becen litigated and !
considered in the former action ;” and the same princip]c%
was admitted in Lord Bagot v. Billiams (3 B. & C. 235).1

The case of R2. v. Sheriff of Hercfordshire (1 8. & A. 672)
is an early leading case on the point, but was declared in i if 50 bave I recourse against H. aod what?

Grimbley v. Aykrowd to be at variauce with the ather !

{and A.may sue out an cxecution. The payment o your

authorities.

The subject hag been fully considered in Au puarie
Aykroed i re Grimbley v. Aykroid (1 BEx. R. 479; 1
Cox & Muc., 77), aud the wmeaning of the phrase * cause
of activn” defined. It is a leading case on the O5th see.
of the 9 & 10 Vie, cap. 93,

(T e continuad.)

ANSWERS TO CORRESPONDENTS.

Ta tie Forrors or tue Law JotrxNai.

Dear Strs--A. has a judgment against B., on which a re-
turn of * nulla bona” has been made in the cause. Some time
afterwards B. removes to an adjoin‘ng Division in the same
County. A, finde out that the Bailift of another Division has
been eollecting from B, by virtue of executions. So A, orders
mo to forward a * transcript and certificate’ to the Clerk of
said Division (although not the Division where defendant B.
resides) in arder that au execation may ho placed ia the hands
of thoe Bailiff, who understands B.’s affairs, and can make the
money for A. Accordingly I sent a *transcript and certi-
ficate” to the Clerk of the Divistor where plaintif desired it
to be sent. The Clerk returned the said transcript to me,
sayiag that * be could take no action upon it, and that every
Bailif mustdo the bustness of their own Divisions.” It would
appear, nccording to the 79th section of the Division Courts
Act, that 8 Bailiff is not compelled to serve processes out of
hig respective Division. It is my impression that a plaintiff
is allowed to transfer his judgwent to any Division he chooses,
and it is the duty of o Clerk, on receiving a *‘trapseript and
certificate” from any other Division, to enter the same in his
book and, if required, issue an execution thereon, and leave
the Bailiff to make whatever return he chooses in accordance
with bie duty. Whatis §Out opinien ?

(ours, &c.,
Crerx 6tu Drvisiox Covrt, Co. Norrork.

Port Rowan, Feb. 17, 1862.

[Our correspondent’s view 1s the covrect ose. A Clerk to
whom a {ranecript of judgment is sent has no discretion, but
must, on reeeipt, enter it as provided for by the Act and pro-
ceed in the ordinary wey to issue execution fo the Bailiff if
required.

('ll‘hc officer who has o mere ministerial dut}y to perform, as
in the tnstanca mentioned, would best consult bis own inter~
ests iI)nyoﬂowing out the plain requirements of the Iaw,—
Eps. L.

I am Clerk of o Division Court. A sues and gets judgmeont
against B. on a note. 1 have an ofice some distance from my
residence and keep a Clerk there to do business in my sbsence.
B. the defendant comos to the office along with one t., a party
who originally held the note against B, but who afterwards
{ransferred it to A, from whom I received it for suit and in
whose name the judgment is recorded; and a8 my Clerk was
not there the defendant requested the wife of my Clerk to sec
what the ameunt of the judgment A. held nt‘,;r\inst him, B.,
was, stating that II. and himself bad agreed fo settle the
same. B. tho defendant then paid over ts my Clerk's wife
the amount of the judgment and costs, which H. demanded
and received.  As he had no right to do so, what is the
proper courss for me {0 pursue. Can I take the ground that
the Clerk’s wife had no authority from mo ta transact the
business, or would such a payment 1o her hold me ligble, and
E. R E.

{In our opinion the judgment has not been duly satisfied
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Clerk's wife cannot be conridered a payment to the Clerk of
the Court.  If such o step be taken the question wmight come
up on an application by B. to the Judge to set aside the oxe-
cution and enter satisfaction.—Fovs. L. L}

To Ttz Epirors or tug Law JourNaL.

GexTLEMRN~ Your opinion is respectfully requested in the
next pumber of the Law Journul 1o the following queries,
¥izg s

ist. Has o Clark of a_ Division Court the right to charge
for a certifieate given under the Senl of his Court of a return
of Transeript of Judgment as to what has been done under
said Transoript?

204. lias a Dailiff the right to charge bis milesge more
than oncs in travelling to serve 2 summous, viz: if be goes
twice 1o aerve said summone, fails each timo to do so, but the
third timo succeeds in serving, is be {the Bailiff) entitled to
charpe milaaga thres times, viz - twice endeavouriog to serve,
and the third time for actunl serving ?

3rd. Hus a Bailiff the right to charge mileage in endea-
vouring to levy under an execution, bot in which lery he
fails, and returns the execution to the Clerk, * no goods,” or
“nulin honn t”

2. Has o Bailiff the right to charge for a schedule of pro-
perty seized in execution, as ia cases of attachment?
Yours respestuily, ScreTiNiuy,

[We are in somo doubt about the first question, and do not
quits understand our correspondent’s meaning. If the certi-
ficate is one required for use in the County Court it should of
coovee be charged for—if not so required, we suppose no
charga could be made, unless parhaps as for a search.

To the other guestions we have no hesitation in answering
that no such charges are allowsble.—HEuvs. L. 4.}

f—

U. €. REPORTS.
QUEEX’S BENCH.

FReported by Qesisroruxe Rozixsox, ¥8g., Darriserot-taww,

In xz Hicaiwsorman y. Moome,
Division couri—Jurudiclion~Proxidition.

Platotill snod in the division court, stating his clains to be, for goods eold £26 14s.,
nud four yerew’ {oteroad thereon, and {ot two promixory notes, 15 sach, ang
faterost, inatl £33, and giviagcrolit for cash payments of £36, shandoalag
tho excess of the talanco alere £25. A the trial defendant objectod to the

Jorisdiction, xnd jodgment baving been given a;;um him, he aferwards

outained & new trixl onafidavitof enits.  Ing % 48 the Judge allowed the

gmmm {0 amend bis claim, snd tho acconnt Lhen tradered clained only the
Aue on the notes, inall £49, grve eredit for £33, and abandoned afl but
£25 ot the talance.  The defandant mpred fot & probibitiom
Held,'that 38 amended he cdaim was clsecly within oo jurisdiction, and that i
mm il wers Smproperly sllowed, that would form o ground for
hitias.

(Q. B, 3, T, 38 Vo)

R. 4. Harrison oblained & role on the judge of the coanty court
of the county of Wellington, “eing ex oficiv judge of the fisst divi.
sion cagrt of ‘the county of Wellington, to show canse why & writ
of prohitition should not issue to him ageinst any further proceed-
iu% on the plaint between these parties,

Moore made affidavit that Higginbotham kad sued him in the
first division court of the county of Wellington for $100, which
sum was the balance of an ungattled account, whick exceeded in
the whole $200, as the summons in the case shewed, the cop s served
being annexed to tho sfidavit: that be wos sdvised by couasel
that the case sould not be entertaincd in the division cour, on
account of its being beyood the jurisdiction : that being so advised
he did zot attend thoe trial, but instructed conasel to attend and to
object : that the objection was taken, but was overruled by the
Judge: that be afterwards applicd for n sew trial, on the gronod,
among others, that he di§ not expeet the cass wenld bo iried;

and that suoh nn application was undor consideration at the
time of his makiog Lis sffidsvit: that no execution had yet
jasucd, as he believed s that he had not paid the amount of the
judgment, contending both ngainst the jurisdiction of the court
and agaiost the demard ; and that bo did not owe the debt.

It was shewn in answer te tho spplicstion for prohibiticn, that
the plaintiff*a claim, of which a copy was attached to the summmous,
was upon 2 runaing account, beginning on the 16th of April, 1855,
and carcied on 1o the 15th of September, 1857, for goods sold and
delivered, amonnting to £28 14s.  Then four year's interest was
added to that sum, and the defendont was in the same account
charged with two promissery notes of £15 cach, and interest, on
one of which 2nly a certain balance was due, the other dus in foll,
waking the debit side of the plaintiff’s account in all £78 8s. 8d.

Credits wero then given in the same account for various items
of cash payments which with interest amounted in all to £46 13s,,
sod reduced tho plaintiffs demand to & balance of £26 8s. 84,
and 3t the foot of hLis nccount it was noted that the plaintiff sued
for £25, sbandoping the excess, £1 Bs. 84. The plaintiff after-
wards served an amended account, stating his demand to bo £25,
after sbaudoning an excess of £1 §s. 114,

When the case came on it was defended by an agent of the
defendant, onty by thjectiog to the jurisdiction, without goinginto
the merits, and the judge gave judgment in the plaiatiffs favour
for £25 andeosts. A few daysalter, on the 30th of Detober, 1861,
the defendnut, Moore, weoved for n new trial, upon au affidavit
sotting forth merits, giving an account of what he alleged 1o have
been the dealipgs between them, asserting that he believed o small
baloace was really duo to him, snd giving 83 a reason for his net
being able to defend himself at the trial, that he had been adsised
by counsel that the case was one which could not he entertaived
in the divisioa court.

The plaintiff answered this by an afidavit, going also lato the
werits, and supporting his claim.

The judge grovted a new trial; and stativg that the mavner in
which the plaintiff’s acconunt wad made out had misled the defen-
doat, he gare leave to the plaintiff te smend big clsin, se thatat
might not appear to be beyond the jurisdiction.

"This oxder wasmade before the six days for moving had cxpired,
vamely, on the 2ad of November, 186i. The amended account
stated tho demand upon tho current account for goods sold, and
upon the notes and interest, in separate columns.

The socaunt thus readered mede the plointiffs

acconnt for goods sold, &d. cvw ceerane sersarennene £20 16 1
TBLETESL verremces senvassosaronsa soassses canon sessumvnnnesss 2 8 O
£23 3 1

And the demand upon the two notes, on one of
which there had been paymentse.ueesecensersen 26 5 1

£49 8 2

23 2 8
rveesrsrenareesesrssnosenee £26 5 11
1 51t

—

Only olaimod coeeerveens s nncensrensonnaneens £23 0 0

M. G Oameron shewed cause, and cited Zurner v. Berry, 6 Bx.
858 Wallbridge v, Brown, 18 U, C, Q B., 168; Medlurery v.
Munro, 14 U. C. Q. B., 165,

R. A. Harrison, contra, cited Consol. Stats. U. C., ch. 19, secs.
55, 69, 69, 74.

Ropixsoy, C. J., delivered the judgment of the covrt.

The 65th section of the Division Courts Act, {Consol. Stats. U.
C., ch. 19,) gives jariediction to division coucts in all cases of
< claims and demands of debt, nccount, or breach of contract, or
covepant, or mobey demsand, whetber payable in movey or sther-
wise, where the omount or balance clamed does not exceed 0po
hundred dollars.”

The 591b section provides that < o causa of action shall not be
divided inte {wo or muore suits for tho purpose of bringing the
same within tho jurisdiction of a dJivision court; snd oo grester
stm than onc hundred doliars shall be recovered in any action for
the balance of an unsettied account ; nor shall any action for any

And it gave credits in gl cvevensssinieiie s

eadsannna

Balance coeevenen ot
ADBDAGDIBE svercoerrs covernsses snsrns sassveces bosses sensn
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such balavee be sustained where the unsettled account in the whole | to defend this action on bobalf of Spaulding, as regarded the
exceeds two hundred dollary.” | portion of the tands se owned by Spaulding, and that the time

The 69th section enncts that ** s judgment of the court upon n. mentivned in the notice for pleading bad expired: that he lud

suit bronght for the balance of an scooual, shall be o full disshargo
of all demands in respect of the account of which suit was for the
bulance, and tho entry of judgment shall be made accondingly.”

applied for further time to plead, and it had been refused : that
Bpaulding was not served with a copy of the notice, and that the
snme was nol diveeted to Kerr as bis agent: that ho believed

The T4th section also was cited by Mr. Harrizon, on the part of Spauldiog had a good defence on the merity, a3 respected that
the defendant, but we do not ace that it bas any wmaterinl besring, part of the loud which wus claimed by Spaulding, and which was
as no evidence nppee s to have been given of any caave of action ;1 ossession of deponeat, Kerr. )
not eoctained in the olaim ne entored, vithor in its omginal form, The nutice served wns adiressed to Kerr and twelvo other
or as nmended ; and ihis application eannot require us to go into persons It informed them of the information being filed, otating
any objection of that kind. |1t substance, and gavo notice that 2 rile to plead to the informa-

The plaintifi’s claim, as first delivered, in stating an ascount of , tior within cight days from servics thereo! wrg on the 18th of
which the debit side excceded £73, stated 5 caso not within the , Uctober, 1867, served on defendant, Street, nnd that this notice
jurisdiction of the court, nccording to the H9th section, Lithough ; Wasserted en them respectively, to the imtent that if they clumed
the balnnes elaimed wag only £23: that is, if the whole nceount , a0y interest in ‘\he premises, or any part of them, they m:g!:t plead
is to be Inken a3 an nccount unsettled, notwithstandiog there wore , to the information, or procure themselves to be made defendants
among the items two notes which in themselves wore liguidated , in this action, or toke such other proceedings s they might be

demands.  With the moneys duo on those notes, the account was
much beyond £58, the sum mentioned in that clause: withoud
them the account would be below it.

Admitting that this fiest statement, made out as it was, showed
an unsettled account above £60, it is to be considered that ic does{
not stand so now in the account, for the Jearned judge, when he;
granted o naw trial, allowed the statement to bs so mmended,
adhering still to the facts, ns to free the cnse from any possible |
objection in regard to jurisdiction. If there was an irregularity
in allowing that amepdment, still we shuuld nut asward o prohibition |
on that account. in Jolly v. Baines, (12 A. & E. 209,) the court
held that a matter ¢f irregulasity in practice only is ne ground
for interfering by prohibition.

The claim, 83 it now stands in the statement, is free froma the
objection we have been considering, for the whole of the p!nin:iﬂ"sI
sccount, including the notes, shews » sum of £49 8s. 24, ouly, noY)
80 much 88 £50 ; and as there has been a now trinl granted at the |
instanoe of the defendant himaelf, we shall allow the case to go on }
upon & demand, which, ng it now gtands, shews a 0893 within thag
Jjurisdiction, and without pereerting the facis,

Rule diseharged.

Mewnury v. STREST.
Lotfery~Trfarmetion to forfeil land sild-Practive.

Wheore an Information was filed by a common informor, under 12Ge0. TE, e 25, to
Torfelt Lands itlegally sold by defendant by Jostery, the court, the plalatill not
olyscting, allowed the awner of & portion of the laady, who was not in postesston
und not boen served witn the infurmation, to come ia aad Jefend.

Semble, howmw:,‘tl}at ‘u)e ix‘ww{e:l 'of f"ﬁb oxner eould not bave beon affected by

& jodgment
{Q B, AL T, 25 Vie)

Caoper obtained 5 rale on the plointiff to shew cause why Ira
Spaulding, who was juterested in the lands memiioned in the
information filed in this canse, should not have leave to appear to
and defend the suit, and why he should not have twe weeke' tite
to plead to the information, with leave to plead double and demur,
aud to plead such pleas s were set forth and sttached to the affi-
davits aod papers fled.

The information was by the plaintiff, as a vommon informer,
suing in his own porson. It set forth, in substance, that lots six
aud seven in the Tourth concession of Baston, were on the 15th of
July, 1853, by defondant Street unlewfully exposed to sale and
sold in the city of Humilton by lottery, to certain personzunkuown
to the informant, contrary to the statute 12 Geo. IL., ch. 98,
agamnst ¢« exeessive nnd deceitful gaming,” whereby the said lands
beeame forfeited, uader the provisions of that statute, to sech
person as should suo for the snme, &e.; and the plaintiff prayed
that tho said Innds might fur the cause aforcssid be and remain
forfeited to him.

This rule wos moved on an afidavit of J. W. Kerr, that he
was on the 26th of October, 186), served with o natice, oe =
party in possession of the lands in the informnation: that Irs
bpau‘ld_mg was st that time and etill is residing in Marylaud, in
the United States of America, was the person entitled fo the fee
simple in the portions of the said Jands in possession of the depo-
nent, Kerr, ag trnstes of his, Kerr's, wife: that he was instrucied

advised.

Another aflidavit was filed by the attoraney of Spiulding, in sup-
port of the application that be might be atlowed 1o plead and dersur
giving his grounds for demurring, and copies of the pleas which
ke desired 1o file,

Burion sppeared for the plaintiff, but diq not object to the
application in case the court should thiak it proper to be granted,

Rousxson, C. J., delivered the judgment of the court.

Thers is nothing in the Common Law Procedure Act to found
this application upun. New defendants may be added after pleas
in abatement, upon their written assent, and by way of amend-
ment, but the provision fur that is inapplicable to the circumstances
of this case.

We can find nothing in the law and practice respecting peual
actions to countennnce such o proceeding as is desired here, nor
to shew iy to be necessary. What is done in actions of ejectment
is apalogous, where » party having an interest to defend, either
ag iandiord or otherwise, is enabled to prevent his being predja-
diced by collusion between his tenant or other party in possession
and the plaintiff in the suit. Qf course the cjectment clauses bave
no direct application to such an action as the present.

The defendsnt Syaulding is In this cuse desivous of belug made
s defendant and being atlowed teo plead, snd it is to be considered
that the plaintiff docs not object, but s0 far aa he msy ho assents
te it. On that ground we think this court may senction what is
assented to, and permit the defendant to plead and Jemur s ho
desires; but upon the condition that the demarrer shell bo argned
before trial of any of the issues in fact, ualess indeed the same
legal points, and only those, skall be brought up by the demurrer
put in by Street, which is now before us, and shall have heen
determined on that demurrer.

I will add that I de not apprebend at p t that Spaulding, or
any other occupaat, would bo affected in any interesi, legal or
equitable, by ¢ judgment of forfeiture obtaived against Street, for
I assume that they would be o Liberty to contest the ground of
forfeiture, untess indeed they hold under cortain circumstances;
but this need not now be considared, if weo grant the order prayed,
which we think by the asseat given we may.

Rauig ahsolete.

GoMSTOCE ET AL, ¥. GALDEAITE.

Lom o take evide Change of day appointed.

It {3 no ground at tha trial forexcluding oridonos taken under & commisslon, that
1he day fiest naraed or the coxnmimation was chuspad by the plajotif and
anuther appainted. Such nu oljection, if asallable a8 ai, oust be takon by
wotior beforo the tefal,

This was an action for o smull demard oun the commen scaunts,
about $31, for medicines sent by the plaiatiffs from New York to
dafendant in this country npon defendant’'s order.

At the trial, at Londoa, bofore Robinson, C. J., to prave that
the medicines wore cnclosed and sent from New York properiy
oddressed to the defendant evidonce was taken of s clerk of the
plaintiffs, who was oxamined in New York uoder a commission,

It was objocted before the evidence was read, that the plaiutiffs’
attoruey had given defendant’s cttoraney votice of a day for ege-
cuting the commission, nnd that afterwards there wasanothor day
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appointed of which defendant hed notice, but it was contended
that the first day uemed could not be deparied from by givisg
notice of another.

Relying on that objection, or for other reasons not shewn, there
wag no crass-examination, and the learaed Chief Justice allowed
tho evidence to be read, on which the Jury gave a verdict for the
plaintiffs.

3. C. Cameron moved for o new trial, on the Jaw and evidence,
rad for the reception of impraper evidence.

Rauixgax, €. J., delivered the judgment of the court.

The questions are, first, what evidence, if any, appeared in the
papera themselves to make out the objection; and secondly, is
there any thing ir it, cad ought not suck an ebjection to be made
the ground of a motion before the trial, to exclude the evidence
under the commission,

The defendunt shews by the notices served upoa him that the
Qday appointed for wking the evidence in New York had been in
face twiss changed, and the place where it was to be taken in
New York hind beea changed once : that notice of these changes
had beea given in suflicient tims te allow the defendant or his
attornay to cross-examiae, and itis not shewn why he did not
sttend ; nor does it appesr that the defendant, who seems to rely
now on the mere fact of the day first named being departed trom
ag o fatat irregularity, took any steps by application before the
trial to exclude thio evidence ou accouat of such change.

We are of opinicn that the merve fact of such o chinnge in the
appointment could nat be righily held to be a good ground at the
trial for excludiog the evideace.

Rule refused.

CHAMBERS,

.

Reporied by Ropr. A. Hauntsos, Esq., Barsi.ler-at. Law,

Iy =g s Jupos or zae Corxry Covat or Tus Covsty o¥ ELcis.
Brecution on vl of Court divecting the payment of costs, dt.—From sohat offic®
gsuedd,

Rule %isf for & mandamus was discharged with costs. Tho rule discharging the
Tole nun with c0st4, W3 1ssued, aud costs theroupen taxed fa tho principal
offies te Torouto. Aftcrwards the party entliied to the costs fled the rule
tha offico of & Deputy Clerk of the Crowe, and fssusd a welt of Ai. fa. goods to
sherifl from thay oftler.

2eld, that the writ was irregularly issued {rom the ofco of the Deputy Clerk of
the Crows, and sbould have goen izsuod from the principal offics iz Toronto.

(Chambers, January 6, 154}

This was an application to make absolute a sumunons to set
aside an execution whick had been issued against the goods and
chattels of one Allworth, under the following circumstancoss :—

A rule had been granted by the Court of Queen’s Bench, ou the
application of counsel for Allworth, calling on the judge of the
county court for the County of Ejgiu, to shew cause why a mnn-
damus should not iysue, commanding him teo grant a summons to
Allwarth, and to proceed thereon aceording to the 289tk and fol-
lowing sections of the C. L. P. Act of 1856.

The coort, after bearing both parties, discharged the rule with

costs. The rale, discharging the rule to shew cause, was issued ’ﬁ

snd the costs were taxed at the principal office in Torvoste, and
the ggent or attorney in Taronto, for the judge, seat up the rale
and an allocatur of the tsxation, shewing the smount of the costs
to St. Thomas, the county town of tha County of Eigin.

The attoraey by whom it was received, actiag for the judge,
filed the rule with the allocatur for cests, and a procipe for 4. fu.
in tho office of the Deputy Clerk of the Crown, at St. Thomas,
snd sued vut, nod ploced in the sheriff's hands a £, fe. ageinst
tho goods of Allworth.

This proceeding was taken under the assumed authority of the
22nd Vie. (1859), cap. 83, sec. 12

The objection taken to this execution was, that it conld notissue
from the cffice of the Deputy Clerk of the Crown because there
were net, aod had not been ady praceedings taken there, but that
the only office from which, under the circumstances shewn, an
exceution could have issued, is the primecipal office in Toronto;
and it wus stated that at the very time, or nearly so, that the
writ of execulion was sucd out at St. Thomas, the cousts taxed
were actostly paid to the agent in Toronta.

I

i

Richards, @. C., for the summouns,  &uglish, contra,

Duaren, C. J.—The statute referred to for the purpose of
eaforcing payment of costs {among otber things,) payable by o
rule of court, enables the person entitled to receave paywest, to
issue writs of fi. fu. against the property of the persen to pay,
“in the same manner, and subyect to the same reles as nzarly us
may be a3 w the case of a yudgment at law in a cl action.”

Itis in vain 1o look for English autbority on thie guestion
because there no such offices as those of the Ueputy Clerk of the
Crown and Pleas are kuown.  Fhesc offices are the creation of dur
ows statutes.

The Court of Queen’s Bench was orected by the statate of U, C.,
34 Geo. 1. cap. 2. It js plain cnough thot there was but onc
office of the court under that uct, the 4th aud 7tk sections of the
act illustrate this remack,

By the 37th Geo. 1ii., eap. 4, see. 1, it was enacted that the
Clerk of the Crowsn and Pleas should havo in every distriet, an
otfico in which actions might be jnstitated, end tho parties might
plead to itsue, and it was made bis duty to farnish his deputies
with biauk writs, signed apd sealed, to bo issued as occasion
should require.

1o the following year, 38 Geo, I1L, cap. 6, sce. B, so much of
the preceding act, as selates to pleading to issue, was repesied,
but the outer oflices were permitted to issue writs of ca. sa.

Then, the 41st Geo. 111., cap. 9, made all the cuter offices such
that «R the original process might issue therefrow, ard ia which
sctions might b3 instituted, and all pecessary proceedings had
before final jJudgment.

Next came the 20d Geo. IV., cap. 3, the 32ad section of which
re-enscted the previgus provisions, requiving the clerks of the
crown to have an office in each district, the duties of which were
10 be discharged by deputy, in which acticus in tbo court night
be jnstitated, sad all Ty pr fings had before final judg-
ment, and a weit of ca. se. issued after final judgment.

Aad so the Jaw continued substantially unchanged in this
respect untit & Vie., eap. 86, when the deputies of tho clerks of
the crown ware authorized 1o issue original and festafum writs of
mesne and fingl proces, escepting writs against lands and tene-
ments, and 10 tax costs and eater Gnal judgment in all suits com-
menced within such district where o cognovit should bave been
ezecuted, sad also cases of non pros., and whero judgment should
be final in the first instance, and to jissue sa origion] or festatum
writ of fi. fuo. or ea. sa., sceording to the practice, but all alias
nod subsequent writs of Boal process, and all writs against Jands
were still ts issue out of the principsl office.

These provisions were farther extended by 12 Vie., cap. 88,

sec. 1, authorising the deputy cleriks of the erowa at the election
of the party cutitled to jndgment, to fax costs snd enter final
judgment in all cases in which the venue shouid be laid, the pro-
ceedings corried on, and the origiel pleadings filed within such
district, whether the judgment were upon verdict computation, cog-
novit, wacrant of attorney or otherwise, and whether such cognovit
wag given in the fiest instance, or after other proceedings taken,
and to issue ail original or teste writs, or aliag or pluries writs of
Ja. or ¢a. sa.
Ypou this footing the law stood uatil the passing of the C. L. P,
Act {1836}, which repealed sll the foregotag pravisions as to
offices of depoty clerks of the crown.  This act i3 cap. 22 of the
Consolidated Statutes of U. €. DBy section 7, in transitory actions,
the writ for the commencement thereof might issue from the
office of tho clerk of aither of the superior courts. Ia Jecal
actions (sec. 8,) the writ must be sued ocut in the proper coualy,
and oll proceedings to faal judgment in actions transitory or Joeal,
must b carricd on in the atfice from which the first process issued.
(Sece also sees. 61, 84, 89, 128, 203, 228, 229, 226, as to eutering
judgment on cognovits; 243, 244, 245, since repealed ; 249 a8 to
writs of exceution ) See. 275 authorises deputy clesks of tho
crown 0 issue reles to return writs jssued aut of their respective
offices. The writ of cjectament ig to issue out of the office for tho
connty in which the lands lie. (Cousol. Stat. U.C., cop. 27,
sec. 33.

In 3&1 the precedi sg clausey no reference is made to enforcing
rules of court by process of executisn.  The statute 22 Vie. esp.
33, sec. 18, first introduced this practice, and 3t says nothing
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nbout the office from which execation i3 under such circumstances
to issue.

la ordec to determiae this, it is important to remembder that
the first practice wos o have but one eoflice for this court, where its
rolis were kept, whence ity writs issued, where ity rules were made
at, costs taxed, ead papers snd proceedings filed.  Such was our
origtaal pracuice founded on and derived from the practice i
Faygiand, angd step by step sltered here, and even pow though
more ciearly expressed in the earlier stalutes, cach deputy’s office
is o hmited porticn of the principal office in which certssu specitied
things may Lo danc because the legislatura has permitted them to
be done.

Tho enguiry scems Hmited therefore to this—is this one of the
things cuthorised by the statutes ? and io answering the question
it appears ta we that tho maxim expresss unms est cxelusio alterius
wast apply.

It cannet be supposed tuat the C. L. . Act was intended to
copfer the power cf issuing executions on the deputy clerks of
the crown i this particular case, becnnss when it was passed no
such executions covld be assucd out of the court at all.  And a3
the act which gutberises their being issued, is silent qn this sub-
ject, we mast, in my opinton go back to the old practico by which
the various proceedings in & csuse were gos srued ; and nccording
to that { thiuk it is too ciear for question taay the execution mast
in cases of thig kind issue as uuder tho Eunglish Stetute, from
the principal office. The proceedings were all in term at first,
Theu the costs were taxed in the pnncipal office, and from that
office and that office only, as appears to me, could the execution
to enforce obedience to therale go. The previous proveedings
were neither instituted nor cairied on in the outer oftice.

It is objected, however, that the summons i confined to setting
oside the exccution, and that it shonld go higher and apply to set
wstde the proceedings taken in the outer office, ¢n which the
execution was founded. But beyond fling the rule, the sllocatur
and the proccipe, noihing appears to have been donen the outer
olfice. Thero is no step or procecding actusily rendered neces-
sary 10 be taken, after the rule is made for the peyment of costs,
as s furtber prelimipary to issuing the executions unnless the
Sling a preccipe for the writ.  The rule is the sutbority, and sl
the proceediogs terminating with the rule aro in the principal
sfice. The filing of these papers in the owter offico 1 look upon
as n nuliity.

On the whole I think the order should issue &s asked.

Ordered accordingly.

McCorryx v. KeoR ET AL,

Taterydeader-wDuty of Shervgas lo yestoration. of goods when issue deferinined in
Javor of clasmant—~Effect of interpieader order.

1t §2 00 part of the duty of & sheriff, under an srdinary foterpleader fssno, which
has beer detasmined 10 favor of the thimaal, without teader of hus costs for
£0 daifig, o Yestore tho 5oods seszed to 1he custody of the clatmant ia the same
stato 85 they werv at the timo uf thaasizure,

The propes mode, howover, of raking such & question would be in sn action
agutaet tho shentll for withbolding the goods and mot oa ar application to «
Judgo for an ocder on him 40 Teatore them,

The §nterpleader onder beoing for the aberifd's protection onls, an actfon wovld boe
at the ault of the cfajmmant to rocover from ihs execation creditor the damages
tucldent to, ur atising out of the sefzuse.

{Gth Janvary, 1862)

An interpleader order was sued out on 11th October, 1861, in
8 cause, Kerrlot ol v. Fullerton et al, 1he plaintifi, MeCollum,
beiog claimant.

It ordered that the eheriff of Kent, on payment of appraised
¥alue of goods scized into court by claimant, or s much as might
be sefiicient 10 antisfy the exccution within eeven days, ar on
clsimant’s giving security withia seven days, for tho payment of
the same amount, tho sheriff should withdraw from possession.
That until such payment or secusity he should remair in posses-
sion, and the claimant should pay possession monty for the time
be shou'd continue in possession from the date of the seizure,
uniess the claimaat should desire the goods to be sodd by the
sheriff, in which case he wns to sell the same and pay the pro-
ceeds into court, after deducting the expenses thereaf asd the
possessicn money, 3 no paymeat were made, or security given
by claimant within seven days, it was provided that the sheriff

might sell and pay proceeds inta court. Then the order provided
for the trinl of an wwsue, and reserved tite question of costs and
repayment of possessior: money, and sl further questions.

Frow the sffidavits filed, it appeared that the goods i question
were seized in a store in the village of Morpeth, whicl stove was in
the occupution of the claimant That claimant requested the
sheriff’s officer to take awny the goods and allow her to carry on
fier business in the atore, und said she thought it advisable, and
desired bim to take the goads to Chatharme, as she thought in the
event of o sale they could not be well sold in Morpeth, and she
diyg not intend to bid.  Ifer attornies also reguested the sheriff to
have the goods removed to Chatham, as they would, in the event
of a sale, bring & better price there, and they threatened to bring
aa action against the sheriff on behalf the claimaat, if bo did not
forthwith remove the goods out of the store. Asg thero was no
placo tn Morpeth to which the sheriff could remove them s as to
be gafe, or where they could be insured, the sheriff removed them
to Chatham and got them insured. No paymest into court or
sccurity was given by claimant, but on 14th Octeber claimant’s
attoruies gave the sheriff notice to sell the goods eeized  The
sheriff advertized for n sale on 31st Queober—could not sell, and
adjourned to the following Saturday, but there were no bidders,
and the sale was furtber adjourned til} the Mth November,

Onp the 4th November the issue was tried and found in favour
of the claimant, aand the defendants on the interplender order
rotified the sherif nat to sell, as they would dehiver them up, and
there wns no saje.

It appearcd ¢hat on the 7th November the defendants’ atltorney
notified the claimant’s uttorrey that they would give up all claim
to the disposat ot the goods and pay the costs.  The claimant was
willing to take back the goods, subject to her right for damages
for the seizvre and resulting therefrom, sud thereupon claimant
applied for and obteined a sawmmons calling on the sheriff and on
the deferndants to shew cange why the shenff should not forthwith
return the geods and forthwith place them in cishmant's shop
whence they were taken in the ssme masaer as he fowad them
wheu ko made the seizure,

The defendants sppeared, but offered no oppoesition to the
restorstion of the goods.

The sheriff appeared, represeating he had been put to great
expeneo in keeping the goods, in removing them from Morpeth,
io insuring them, advertising for sale, &c., &c., for all which be
received nothing, and he resisted being reguired to take the goods
back to Morpeth,

Drarex, €. J.—The interpleader 18 meant for tho protection of
the sheriff, though the relief and indemnity he thereby acquiresis
deemed so beneficial that, generally speaking, the costs of making
sud attending the application will noc bo sllowed him. As to
poundage, I do not vnderstand any claim 8 advanced. If it were
{ eould not sustain it, butthe expenszes which occurred after tho
iaterpleader order was made is o differeat matter,

tiis continuing in possession was contemplated by the inter-
pleader order, at least until the claimant had resolved whether
she would entitle berself 1o have the goods at once restored.

Instead of this she directed their removal to Chatham, and their
sale, and now she asks for thoir return.

1 cnn seo no reason or justice in compelling the sheriff, aader
these circumstanees, to carry back the goods to Marpeth—and ag
to 50 tauch of the summons, 1 thiak clearly it should be discharged,
and as I read it, tho return asked for is really s return to the
claimant’s store ot Morpeth, and in refusing to order that, I dis-
charge the summons.

At the same time, I think that on tender of the costs of remoral
to Chathaw, of the oxpense of insuring aad safe keeping, the
sheriff should at once resfore the goods.

I was io some doubt whether 1 could not with propriety, order
the insurance and expenses of keeping possession to be paid hy
the execution creditors, but if tho claimant pays them I do 1t
see why sha may not claim these, or such portiong of them ag are
attributebie to the execcution crediter®s conduct, in an action
against them. The interpleader order though it protects the
sheriff againat any action, extends its protection no further.

I think, therefore, the soundest conclusion is, that the claimant
should pay them; but this, is an opinion, not an order. On
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n review of all the c.ecamstances I dissharge this summons. If
the sheriff improporly withholds the goods now, though an inter-
pleader issue is directed, he will give a new cause of action against
himsclf, after demand on him,

Summons discharged.

SMITH BT AL. V. FoRBES.
Verda £ sutyect to a reference— I wer lo certyfy for costs—iWhen to be exercised.

At Nist Prius in an action for unhiyu dated damagzes a verdlct was taken for 3500,
subject 1o a rafyrenco, with power L. he refecws to certily for costs 1a the samo
maoner 18 8 Judzw at Nisi Prius  The reforoe reduced tho damages to $33 50
aud madoe biz awand without certifylag for costs, £t was held, that after award
1ade and publtshed tho refereo had no powar to certify for costs.

Queere, Whotber a refurve under such a subaisslon bad powoer to certify for the
costs of the county or jutermediate court.

(7th Japuary, 1862)

The first count of the declaration was forsclling grain seized on a
distress warraut for rent before the same was cut ; the sccond on
a covenant for the price of certain fences put by by pleintiffs, and
for cordwood. The third, the comwon counts for work, labor,
money, and on accounat stated.

The plea to first count was, not guilty ; to second, payment; and
to third, never indebted, payment, and set off.

The case was entered for tria! at the last Kingston Assizes, and
& verdict rendered for plaintiff by consent for $500, subject to the
award of the judge of the County Court, to be reduced, or vacat-
ed, or a verdict to be entered for defendaat for any balance due
defendant; award to be made by lst January, submisgion to oe
made a rule of court, arbitrator to have the same power to certify
for costs as the judge at Nisi Prius, costs of the cause, reference,
and award, to abide the event.

On the 9th Dec., 1861, the arbitrator awarded that the verdict
should staad for the plaintiff on all the issues and be assessed and
awarded the damages which the plaintiffs were entitled to recover
at $38.65, and that the verdict be reduced to that sum.

Afterwards on the !8th Dec. be sigacd s paper as foliows: ¢ In
the Common Plens, Thomas Smith and Williame Georgo Smith,
Plaintiffs, v. David Forbes, defendant, I, Kenneth KMcKenzie,
refereo in the csuse, do certify, that application hath becn duly
made uader the 325th seotion of the Common. Law Procedurs Act
for a certificate that this cruse is a fit cause to be brought in the
Superior Court or County Court. Idccline to certify, as I am not
of opinion that it is s fit cause to be brought in the Superior
Court, but in my opinion it is a fit cause to be withdrawn from
the Division Court and tried in the County Court, and that the
Division Court bad not jurisdiction to try the cause, and would
certify for County Court costs if I thought I bad power under tho
Act to certify that the cause cauld be brough* in an intermediate
Jjurisdiction. I therefore leave the point for the decision of ansupe-
rior court judge. Dated thie 18th Decembor, 1861.”

Upon these facts, and an affidavit stating that the counsel for
both partics appeared before the referee, and it was arranged that
referce should make the abovae certificate, so that the divections
for taxation might be deoided by & judge of one of the Superior
Courts, & summons was jssued calling upor the defendaunts to show
cause why the master should not ¢ tax to the plaintiff Superior
Court costs, or such other costs as the presiding judge should
order.”

It was opposed on an affidavit stating that the award was deliv-
ered on the Yth Dec., and that on delivering tho award the arbi-
trator refused to certify fur any costs, that the defendants counsel,
at tho request of plaintitfs counsel, went before the arhitrator on
18th Dec., and the arbitrator again refused to certify, but at the
request of plaintiffs counsel signed the foregoing certficate ; that
it was not arranged the referee shauld make the certificate, that
the Defendant’s counsel was not an assenting party thereto; that
on the 9th Dec. the referee did not reserve tho matter for further
consideration, but stated decidedly he would not certify ; that on
appearing before the arbitrators on the 18th Dec. the def{endant’s
counscl waived no right, as he considered the arbitrator’s autho-
rity ut an cnd.

R. A. Harrison for the application. M. B. Jackson contra.

Draper, C. J.—~Whether the arbitrator had power or not to
certify for County Court costs under the circumstances, he wade

his ‘award without certifying, and as to Superior Court costs re-
fusing te certify.

If the verdiot had been rendored at Nisi Prius then according
to the Act, * the defondant shall be linbte to County Court costs
or to Division Court costs only (as tho case may bo), unless the
judge who presides at the trial certifies in open court immediately
after the verdict has been recorded,” &c.

In an analagous cnse in England (Spain v. Cadell, 8 M. & W.,
129,) Alderson, B. gaid, ¢ No doubt the arbitrator who is invested
with power by the consent of the parties must in ali substan-
tial matters follow the rules laid down in the statutes for the
guidance of the judge, that is, he must give his opinion upon the
matter immediately, he casnot meko his award ui one timo and
certify ns to costs at a subsequent time. That is in substanco
tho power possessed by the judge at Nisi Prius, which the arbi-
trator, although he ocaunot follow it literally, is bound to follow
¢y pres, tho mode of doing which is by immediately inserting his
certificate in the award.” Tho case of Greves v. Gorton, 10 Juv.
272 ig strong to the same effect.

I think the case stands precisely on the gamo footing as if the
Judge at Nisi Prius had not cortified.

No applioation could afterwards be made to another judge to
supply the defect, in consequence of the express language of the
Act, aud therefore I think the summons must be discharged.

Suminons dischorged without costs.

HinosToN ET AL, v. WHELAN,
Entry of Nisi Prius record—Con. Stat. U, C, c1p. 22, 5. 203, 204, 205, 23 Fie.
ap. 42

Where in a country causs tho record was enterced for trisl beforo the commission
day of the rsslzes, and afterards buforo the commission day settled, the Mas.
ter, upon consulting the Chief Justice of the Commnon Fleas, refused to allow
the costs of ontering the record or counssl fee.

Tke venue in this cause was laid in the County of Wellington,
though all the proceedings were had in tho principsl office at
Toronto.

On 8th November last the ettorney for plaintifis having made
up tho record sent it to his agent at Guelph, the County Towa of
Wellington, to be entered for trial aud returned after verdiot.

Oa 9th November the agent for defondant's attornoy called
upon the attorney for plaintiffs between three and four o'clock in
the afternoon for the purpose of settling the suit. He was then
informed that the record had on the day previous been sent to
Guelph for tria). It was then agreed that tho debt and costs,
not including counsel fee or entry of record, should he received
without prejudice, and that if plamntiffs were entitied to counsel
fee nud costs of entry of recuord on facts afterwards appearing
such costs were to bo paid. Immediately upon receipt of the
moaoy on this uuderstanding a telegram was sent by the attor-
ney for plaintifis to bis sgent in Guelph that the suit was
settled and not to enter the record  On samo day an answer
was reoeived that the record had been previously entercd.

1t appeared that in the forenoon of 9th November, before
any settlement had been effected, the record had been in good
faith entered for trial at Quelph, though the assizes did not
open till 11th November.

The question was whether the record, being in a county cause,
hsd been properly cotered before the commission day of the
assize, and if eo whether plaintifis were catitled to the costs of
entering the samc and counsel fee.

The taxing officer refused to allow couansel fee or costs of entry
of record.

R. A. Harrison appenled against his decision, contending that
in country causes rccords may be properly entered before the
commission doy of the assize, and that if entered in good faith
plaintiff is entitled to tho costs of entering same together with
counsel fee. e referred to Con. Stat. U. C., onp. 22, s. 203,
204 and 205, and 23 Vic., cap. 42.

M. B. Jackson coutra.

Burxs, J.—It is for the Master to decide whether tho costs
in dispete are or are not to be allowed. I cannot interfere.

Tho partics nfterwands went before the olork of the court. IHe

* thoyght the record was properly entered and %as nghinel to allow
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the costs of entering it but would not allow the counsel fee unless
actually paid. fle said, however, that he would consu]t the }J!ncf
Justice of the Common Pleas and be governed by bis decision.

Having seen the Chief Justice he refused on & subsequent
day to tax the costs either of cntering the record or coupsel
fee, holding that the record could not be cntercd so as to en-
title plainuff to costs of entry or counsel fee beforce the com-
mission day of the assize.

CHANCERY.

( Reported by Tgoxas Iopa1ys, Ese., Jarrter-al Law)

Haxivron v, TnorsniL.
Master's office— Priuruy— Itcumbrancers.
An incumbrsncer has no right in the Master’s ofiico to impugn a prior judgment
on the ground that it was irregularly ebialned at law.

This was an appeal from the Master’s report disallowing a
claim offered on behalf of an infant petitioner, Sophia Thornhill,
upon a judgment obtained by ber Trustees sgaiast her father, the
defendant, Ricbard Hall Thorahill,

The ground of the Master's judgment was that the judgment
was irregular and void, inasmuch as it was obtained in an action
in which the proceeding had been cemmenced by writ of summaons
specially endorsed, whereas the cause of action cousisted a bond for
£2000, with a condition ta execute n morigage on certain pro-
perty mentioned in it for sccuring the sum of £1000 lexnt, as al-
leged by the trustecs of Mrs. Thornhill’'s marriage settlement, to
him, which sum of £1000 was settled on his marrisge, after the
death of himself and his wife, on his children absolutely, and the
petitioner, Scphia Thernhill, being the sole surviving child, bad
becowme solely entitled to it after her father’s death.

The Master was of opivion that the 15th section of the C. L. P.
Act (19 Vio., cb. 43) did not apply to such a case, and therefory
that tho judgment was irregular and void. He rejected tho proof
on that accaount.

This wrs tha sole ground of his degigion,

Jlurd for appellant,

Ilowell for {he plaintiff.

DBlake & Wood for incumbrancers, whe bad proveg their claimg
in the Master's office.

Seragos, V. C.—That the judgment was irregniar canpat be
doubted. It was, in fact, conceded by the learned counsel for the
appellant in the course of the argument, but it did not follow be-
cause it was irregularly obtained that it was void. 1t was, Lap-
prehend, o perfectly valid and bindlng judgment against Thornhill,
and it sheuld have been adwitted therefore as & claim agsinst his
estate. What position it should occupy among the iscumbrances
affecting the estate was another question. Upcen this question I
may observe that it does not appear to me that an incuwbrancer
has any right to impugn s prior judgment in the Master's office
on the ground that it wns irregularly obtaired. Either he hasa
right to mose to set it aside on that ground in a court of law or
be has not. If he has not such right he canpot impugn it on
that ground in the Master’s office. If he has such right he should
exercise it. And the Master canoot, I apprehend, reject or post-
poue a claim founded on a judgment merely on the ground that it
was irregularly obtained, so long ag it remains undisturbed at law.

Tho subsequent incumbrancers can shew apything that would
cctitle them to priority at law, but not, I apprehend, that the
Jjudgment wag irregularly obtajoed.

If at common law, all the writs Leing in the Sheriff’s hands,
tho judgment in question must have priority, why should it net
have priotity i equity unless it is obnoxious te some equity which
postpones it? I canrot suppose that the order in this case in-
tended to give any unusual priviloges to the incumbrancers.
There was vo reason for imposing any unusually siringent terms
upon tho petitioner. Her olaim—betrayed as she was by her
Trustees, and defrauded by her parent—was, if true in fact, as
righteous ns possible. The order, I think, would have been ¢rro-
neous had it given liberty to question the regularity of tie judg-
ment on tecbnical grounds, and [ cannot put such n construction
upon it,

I have no objection to order 8 stay uf proceediugs on the order,
that the incumbrascers may make any application that they may
be advised to make to a court of common law, and they will have
the right, of course, to impench the judgment in the Muster’s
office on any ground tkat would pustpone the execution upon it at
law, or upon any ground peculiarly cognizable in equity.

In the petition which I bave perused *he petitioner claims an
equitable lien on the lands in question, by reason of the bond te
tho Trustees, and the alienation of the lands mentioned in it, in
exchaage for the lsnds in question. Such a claim certainly has a
great appearance of justice. It was afterwards, as I understand,
that the mortgage of the plaintiff and the different judgments
were created.

1t secras to have been thought that the registration of these in-
cumbraoces gave them priority over the petitioner’s equitable
claim. But this claim was one not affected by the registry law,
and it might deserve congideration whether, upder such circum-
stances, the infant’s claim would be postpened.

It is true that notice might be n material fact to be shewn, but
to what extent and as to what persovs it would be material to
shew it, might also deserve scrious consideration.

It raust be referred to the Maater to review his report, without
costs.

I have thought it my duty to make these observations fer the
benefit of the infunt, without intending io the slightest degrze to
prejudge any point not necessarily Jecided on this appeal.

TyrLy v. Brabsuny.

Morlgage—A L—Sel-off —Inyuncl

Upon the salo of laod which was sabject toa mortgage, the vendor gavo s bond
10 tndemnify the purchaser agatnst tho incumbiance, and thereupon the trans.
sction was campleted, the purchaser giving a mortgage for £500, and paying
restdue of purchass money in cash, The morﬁaga given by the purchaser was
transferred to a third party for valge, but withs notice of the existence of the
priorincombrancer, whosubssquently todk proceedings at law against tho pur-
chaser, to rocover tho amount of his mostgsge, who rpupon Oled a bilt in
thic court, clalming a right to apply tho aniount dua by him ig di of tho
prior mor , which was then dus nnd unpald. A mption for ap injuopction
to restrain the action st law was refused.

This was & bill by Kivas Tully against James R. Bradbury, Wm.
Bradbury, and Arcbibaid John McDonell, settiog forth a purchase
by the plaintiff, from the defendant, James R, Bradbury, in Novem-
ber, 1856, of certain lands at Owen Sound, which at the time of such
sale were held by bis father, the defendant, William Bradbury, as
teustee far him, and were .t the time subject to a mortgage made
by the former owner therecof - the year 1853, for securing £500,
which ¢ was payable at a tine lorg since expired,” and which
had been assigned to one George Alexander, who was entitled to
receivo the money secured thereby; that at the timg of making
such purchase, it was agreed between plaintiff and defepdant,
James R. Bradbury, that he (Bradbury) should p y off such mort-
gage, and should give to plaintiff a title frec aund clear of all
incumtrances : tbat the conveyance therefor was executed to plain-
tiff, who pnid a portion of the purchase morey, and execated
mortgage in favour of the defendant, James R. Bradbury, securing
the balance, (£500,) which had been transferred by James R.
Bradbury in the latter part of the year 18567, and was then held
by the defendant, McDonell.

The bill charged notice to McDonelt of the agreement to pay off
the mortgage held by Alexander, and claimed that plsintif had o
right ta apply the £500 secured by his morigage to Bradbury, to
payiug off the first mortgage so held by Alexander; and prayed,
amongst ether things, an injunction {o stay proceedings at law by
McDonell against plaintiff to recover the amount of the mortgago
to Bradbury.

The defendant, McDonell, answered the bill, denying all notice
of any agrcement as to the dischsrge of the mortgage held by
Alexander, or auy notice with respect to it, other than appeared
in the sbstract of title furnished to him. The biil was taken pro
confesso against the defendants, Bradbury.

An affidavit of the plaintiff was filed, reiterating tho state-
ments in the bill,  The defcodant, James R. Bradbury, was
examined ou behalf of the plaintiff, before o spesial examiner:
his evidence, however, did not vary mater.ally from the facts
get out in McDonell's answer.  Upon this stato of facts, a motion
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was made for an injunction to restrain the action at law, on
the groand of plaintffs right to apply the money due upon bis
mortgage to Brudbury.

Fuzgerald, in support of the application.

If the mortgage given by plamuil had still been held by Brad-
bury, a clear right would exist for plaiutiff to apply the amount
due by him in reduction of the amount duc upon the morigage
in the hands of Alexander; the positios of the plaintiffis in fact
that of surety for the debt due to him, and Davis v. Huwcke (4
Grant, p. 408) is an acthority in favour of plaintff. The same
rule must apply as to McDonell, who took the nssignment subject
to all the equitable rights of plaintitf as such surety. Jones v.
Massop, 3 Hare 5683 Moore v. Jerwis, 2 Col. 60; Deattps v.
Gibson, b Jur. N. 8. 347.

The culy point admitting of any question i3 the fact of notice
to McDonell, but the notice conveyed by the abstract of title,
and which is admitied by hicanswer, is sufficient for this purpese.

Strong contra.  Although James R. Bradbury is bound to
pay off the wortgage held by Alexander, still this affords no ground
for plaiatiff applying his debt in discharge of it. The plendings
and evidence shew that a bond was executed by Bradbury, for
the purpose of indemnifying plaiutif against the mortgage of
Alesanler: this, it was contended, evinced an intention on the
part of the plaintiff to rely upon that security, not upen any
right of his to apply the amount sccured by his own mortgage to
dischargo that held by Alexander. Besides, a person taking a
bond of indemnity caunot refuse to pay his debt, because he has
such bond before lhe has sustained any loss.

Ilere the most that can be claimed on behalf of plaintiff is a
right of set-off, but this not having attached before the transfer
of Tully’s mortgage to McDonell, he must be treated as holdng
discharged of it.

Rgney v. Vanzandt, b Grant, p. 498; Ex partev. Ihppns, 2
Gl & J.°98; Baruet v. Sheficld, 1 D. M. & G. 871; Clart v. Cort,
Cr. & Ph. 154, were amongst other cases also cited by counscl.

Esten, V. C.—The material facts of this case, I understand, are
tirese, the defendant, William Bradbury, purchased the lands in
question, subject, with other lands, to a mortgage for £600 to one
Alexander, which he covenanted to discharge. James Bradbury,
another defendant, became entitled in equity to the lands in ques-
tion, but received no conveyance of them from his father, William
Bradbury. He contracts for the sale of them to the plsintiff for
£645, of which £145 is paid, and £500 is secured ty mortgage;
and James Bradbury by bond agrees to discharge the mortgage to
Alexander. The conveyance to the plaintiff is made by William
Bradbury, a3 a trustee for James Bradbury, and he enters iuto
covenants for the title limited to bis own acts. James Bradbury
trausfers the mortgage for £300 to the other defendant, McDouoell,
who commences an action against the plaintiff on the covenant for
payment of the mortgage money contained in it, and this suit is
thereupon instituted by the plaintiff for an injunction to stay pro-
ceedings in that action, and to apply the mortgage held by M-
Donell to the exoneration of the lands in question from the mort-
gage of Alexander. The claim is based on several grounds ; first,
that tho estate is a surety, and is entitled to apply its own debt
to its exoneration as such surety; second, that both James and
William Rradbury, the former by his bond, the latter by bis cove-
nant, bave sgreed to discharge the mortgage of Alexander, and
that the plaintiff bas a lien on kis own purchase mooey or mort-
gage for securing all for which ke bargained, namely, the cstate
free from incumbraunces, and has therefore a right to apply his
mortgage to the discharge of the incuwmbrance of the previous
morigage. Concediog the existence of these rightsin the gbstract,
for the sake of argument, I think the circumstances of the case
furnish an answer to thew, inasmuch as they indicate sn inten-
tion that the two mortgages shall he independent, and that onc
shall not be held as an indemnity or security against the other,
and inasmuch as these rights cananot of course cxist in opposition
to the express intention. Had it been intended that the plaiotifT
shuuld have a licn ou hig purcease money for the discharge of
the incumbrance affecting the cstate, he would have undertaken
to discharge it, and purcbased the cquity of redemption merely,
which would have been the prudent course. He would in this
case probably have paid a little more for the estate. Aware of

the incumbrance, and intending that it shall be discharged by tho
vendor, ho nevertheless grants a mortgugo and covenant, binding
himsel{ to pay the balance of the purchase money at stated times,
and takes from tho vendor a boud to discharge the incumbrance.
This agreement indicates a clear ianteation to my mind that tho
balance of the purchase money should be paid irrespective of tho
prior incumbrance, and that no lien suould exist upon it for the
diacharge of that incumbrance.

It is true, th.t if the mortgage yremained in James Bradbury’s
bands, and the plaintiff’ had paid, or was required to pay the nre-
vious incombrance, an off-set would bo made of one against the
other, in order to prevent any inconvenient circuity. But as [
understand the Iaw on this point, the right of set-off, when it is
mere matter of arrangement, and docs not arise from contract
express or implied, accrues only when the necessity for making
the arrangement oceurs, and not hefore, and if one of the funds
has been proviously alienated, it does not arise at all.

In the present case, the circumstances, I think, exclude any
implied contract that one mortgage should be a security against
the other ; and as a bona fide transfer was made by James Bradbury
of the mortgage executed by the plaintift before any right of set-
off accrued, that is, tefore the neccessity for it arose, I think it
would be unjust to restrain McDonell from enforcing his legal
rights; and therefore I think this applicatioa must be refused.

ANDREWS V. MAULSON.

DPractice—DBreack af inpunction—Order to comrul,

Whero a party commite a breaeh of an injunction after servies of tho order upan
hig solicitor, but befote personal gervies of the injunciion upon the party wn.
Joiaed, the court witl commit him for contempt,

In this case an injunction had been granted against the defend-
ant restraining him from collecting rents or otherwise interfering
with the estate of the plaintiff. A copy of tho order directing
the injunction to issuo was served on the defendant’s solicitor on
tho 16th September, 18G1. but the defendant was not served per-
sonally with the injunction untit the 80th September, 1861.
Between the times of the service of the order and of the injunc-
tion, the defendant collected rents belonging to the plaintifi’s
esiate. Evidence haviag been taken,

Ilodgins, for the plaintiff, moved in court for an order nisi to
commit the defendant for breach of the injunction. He cited
Drewry on Injunctions.

Estex, V. C., after hearing the cases referred to in Deowry,
considered that notice to the solicitor that an injunction ha.d been
ordered was sufficient, and that the defendant, having violated
the order, was guilty of contempt, and he therefore granted the
order nisi. No cause having becn shown on the return of the or-
der, an attachment was issued ageinst the defendant for breach
of the injunction.

COUNTY COURT CASES.

In tho County Court of the County of Elgin, before his Iooor Jrpor Hoatirs

Mercalre v. WIDDIFIELD,

Tuverns—Election law—Con, Stul. of Canada, ch. 6, sec. Sl—Action for penalives
thereunder— Demurrer,

The General Election Law, section 81, enacts that ¢ overy hotel, tavern and shop
in which spiritious or fermented hquors or drinks are ordinanly sold shall be
closed duning the two days for poling, 1n Ui 2ame manner as o should be on
Sunday during dirine serrice, and that ne spirituous or fermented liquors shall
b?r wld"or given during the said penod under a penslty of $100 for either
offence,

In an action for penaltles under this Act for Loth offences, claiming $100 for each
in separate counts,

Held on demurrer that the proistbition Is absotute, not restricted by any eaving
in other 8 atutes.

Also, that a ples to the whole declaration that the liquors were supplied to tra-
vellers was bad, and no aoswer to tke second count.

Also, that a plea that there was uot when the Act was passed aay law of the
1ang requinog taverns or hotcIs to be closed on Sunday during divine service
was bad.

Declaration.—First count. For that the defendant is indebted
to the plaintiff in the sum of $200; for that iieretofore, to wit,
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on the 5th of July, 1861, o poll was opened and beld in and for
the mumcipality of the township of Yormouth, in the county of

|

recognition of legal equality among all religious denominations is
now an adwitted princigle in Colonial Legislution and bas been

Elgin, for the election of a member to represent the east riding of recoguized by our Parliament as o fundamental priaciple of our
gin, I p p

the enid county in the Legisiative Assembly of Canada.

And for civil policy and the freo exercise and enjoymeat of religious pro-

that tho defendont, being keeper of an hotel or tavern wherein, fession snd worship without discrimmnation or preference is

spirituous or fermented liquors or drinks are ordinarily sold in
the said township of Yarmouth, did neglect to close and keep

allowed under proper restrictions to all Her Majesty’s subjects,
the Christinn profession is the religion of the inhabitants and the

closed his said botel or tavern on tno sauid fifth day of July, in Christian Sabbath i3 the day of rest and worship recognized by

the manner directed by the Act, chapter six of the Consolidated ‘ law,

I take those words thereforo to poirt to tho nccessity of

Statutes of Canadas, intitled ** An Act respecting Elections of | keeping closed every hotel, tavern, &c., during the two days of

Members of the Legislature,” aund contrary to the provisions of
the said Act, whereby the defendant forfeiced for his said offence
one hundred dollars.

Secoud count.—Aund for that the defendant, on the said fifth
day of July, at his hotel or tavera aforesaid, in the towonship of
Yarmouth aforesaid, did sell or give certain spirituous or fer-
mented liquors or drinks to divers persons in his hotel or tavern
nforesaid, contrary to the provisions of the said Act, whereby the
defendant forfeited for his said offence tho further sum of one
huodred dollars.

Pleas.—1. The defendant says that he does not owe the said
debt as alleged.

2. That the time when, &c., the liquors sold or given to the
said pergons was by way of refreshment to travellers lodging at
defeadant’s tavern, but not otherwise.

8. To so much of the plaintiff’s declaration as alleges that the
said defendant, at the said time when, &c, neglected to close bis
soid hotel or tavern in the manner directed by the Act therein
referred to, the defendant says that there was not at the time of
passing the said Act, or before the pagsing thereof, any law of the
land requiring taverns or hotels to be closed on Sunday durivg
divine service.

Demurrer to both pleas.

Joinder in demurrer, and notico of exception to the declaration
that there is no manner pointed out by law in which hotels or
taverns shall be closcd during clections, as in said declaration
mentioned.

Paul, Plaintifi’s Attorney for the demurrer.

Ellis, Defendaat’s Attorney in support of the pless.

Hveies, Co. J.—1st. The object of the demurrers in this case
is o test the meamng of the 8lst section of Cou. Stat. of Can,,
cap. 6. I think that according to the rules of construction of
penal statutes, such as this is, there is no difficulty in reaching
the intention of the Legisinture, and that it i3 not sil obscurely
expressed, however strict a construction may be placed upon its
wording.

2nd. The intention is no doudbt to promoto complete freedom to
every one in the use of his own unbiassed judgment in the exer-
cise of the elective franchise, and to remove from him the baneful
influence of intosicating drinks and the importunities of those
who assemble in taverns and drinking places to tempt the unwary
in order to make them vote uader the influence of intoxication,
in & manner they would not do in their sober moments.

3cd. Every hotel, tavern and shop in which spirituous or fer-
mented liquors or drinks are ordinarily sold is to be closed during
the two polling days of au election.

4th. I take tho words in ¢ wards or municipalitics in which the
polls are held,” to mean a ward as applicable to a city or town
clection and o municipality to apply to u county or riding election.

bth. And I take from the words ¢ in the same manner us i
should be on Sunday during duane service’ this weaning, i e, by
the laws of Upper and Lower as well as of United Cunada there
is & public r cognition of the Christian Sabbath, and protection
given to those professing christians who meet for purposes of
public worship on the Lord’s Day called Sunday, and at other
times. I refer to the Statutes of Lower Canada, 7 Geo. 4, cap.
3 (1827); 1 Geo. 4, cap. 2; 4 Geo 4, cap. 85; 46 Geo. 3, cap.
10 (1803) ; also to the Statutes of Canada, 14 & 15 Vic., cnp.
100, sec. 12; 7 Vic., cap. 14 (1843); 12 Vic., cap. 58, sec. 9U;
14 & 15 Vie,, cap. 96, see. 3; 22 Vic., cap. 102, sec. 7; and
cap. b4, sce. 282; also of Upper Cunada, 8 Vic., cap. 43, sec.
1,2, 3, &c.; 22 Vie, cop. 193, and others: and although tbe

polling in an clection contest with as much strictness and scrupu-
losity and in the sane manner and as it ought to be on a Sunday
during divine service.

6th. Supposing the Legislaturo had not used the words ¢ on
Sunday during divine service,” and suppose thig country were to
coosist of o large majority of those who profess tho Roman Ca-
tholio system and the words in this Statute weve ‘in the same
manner as it skould be during the passing of a public religious pro-
cesston,” 1 think there would be no difficulty in saying that the
intention of the Legislature was to pay respect to those whose
religious profession might lead them to believe and to follow or
join in such n procession ; 8o here I think the duty cojoined by
the Legislature is to keep taverns closed with as much strictness
as a point of obedienco to the necessity of insuring purity of
election and the mischief that that clause of the Statuto was in-
tended to cure, as the deference which the commanity geuerally
ought to pay to the feelings and ~iews of those who engage in
Christien worship on the Sabbath and ths requirements of mora-
lity and public decency.

7th. I cannot understand that the Legislature, when passing
the Election law (Con. Stat. of Can., cup. 6, sec. 81), had any
intenticn to refer or to make nllusion to the provisions of 22 Vie.,
eap. 6, which restrains the sale of intoXicating liquors from Satur-
day night until Monday morning, because that Act merely applies
to Upper and pot to Lower Canada, and it surely could not be in-
tended to make the people of Lower Canada understand that they
were bound to read 2 Statute exclusively applicable to this part of
the Province in order to make them have proper apprehension of
what is enjoined or forbidden by the 8lst section of the General
Election law—that it stands as an independent enactment ke
several others purely local in so far as Upper Canada is con-
cerned.

8th. By keeping open an Lotel, &c, during the two days of an
clection, t. e, not closing it in the manner intended by the Legis-
iature, 13 & penal offence, subjecting the offender to the peoalty
of 3100, and tho selling liquors during the same period is another
distinct offence subjecting the transgressor of the law to another
penaity of $100.

9th. In this view [ think the decluration upon the objections
raised against its sufficiency is geod, and there must be judgment
for the plaintiff upon it.

10:h. Yor the reasous before stated, 7. e., that the provisions of
Statate of U. C., 22 Vie., cap. 6, has no bearing upon the ques-
tion, I think the second plea is no auswer to the plaictiff’s action.

11th. And as to the last plea, I think it insufficient, because it
neitber traverses nor coufesses and avoids what is alleged in the
declaration, and, in my opinion, it was not at all necessary that
the Legislature should pass au Act of Parliament enjoining that a
tavern sball be ctosed on Sunday during divine service in order to
givo effect to their Statute requiring tbat taverns shall be kept
closed during an clection and putntivg out that the manner of its
being so kept closed should be the same 8s it should be on a Sun-
day during divine service.

12th. If the 81st section had expressed its intention in these
words, ¢“tn the same manner as by law i 1s bound (o be on Sun-
day durmg dwine service,” then in the sbsenee of such a law the
815t section would have been inaperative nsit is. I think the last
plea is no answer and offers no izsue, at all events it is no answer
to the second count.

Judgment for plaintiff.*

# This judgment has sinco been affriced on appeals (Sce 21 V. C. Q. B. 247 )
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COUNTY COURT CHAMBERS.

Th OHAwiberd, Béfath the Cottnty Juligo of tHe Cothity of ljin,

Riédrva v. Bryxes.
Ball—Grounds for ddittizg cnminal nets to datl— b prisvile
Jor appzrmg to t«m :n'al—Aroon.mm Uy o e T
The ﬁullt or lanovenco of prisondr not the qubstion to declde ou dyplleation for
ball on a criminal
The saridfasriess O the charge, the naturg of punishoront and evidones, snd pro-

::bégg :: hgdr}mnor’o sppextiog to take his triut ate thoe Impdrtant questions to
Held, whon it {s shewn prisoner attempted to bribe the constable to sllow him to

escapo, the probability of his appearing to tako hfs trial was too slight fur tbe

Judze to order ball, Bafl refasad, atthough it was somd imctths before d cri-

minsl court ccmpotent to try the case would sit.

The charge in this case was for felonionsly éausing one Flovente
Stumpff to set five to prisonsr’s dwelliny hotdo in ordér that he
might vecover from the Eqaitable Iunswrance Compaty a Inrge
amount asaned to the privoner by that Csmpany in the cvent of
its being destroyed by five. Stampf was the ohly witness to
prove the fact exawinbd before the committing Mapistrate.

. Paul, for prisouer, applied far bail upon copi¢s of the deposi-
tions tuken before the committing Magistrate and upon affidavits,
and cited Taylor on Evidence, 177 and 179; Avch. Crim. Plead,,
225, and urged that the only evidence against thé prisotier was
that of an accomplice and produced aflidavits impeaching thut
Wwitness's cbaraoter.

Stanton, County Attorney. contra, produced the affidavit of the
constable who executed the warrant tv apprehend, Which set forth
that prisoner attempted to bribe him to let prisoner éscape by
offering him a deed of some land and money.

The alleged arson took place about the time of the Spring As-
sizes and prisoner was not arrested untii they were over.

Huonrs, Co. J.—-Acting upon the authority of Regina v. Scaife
and wife, 9 Dowl. P. C., 553, which was also acted upon in Re-
gina v. Glallaher, by the Irish Court of Queen’s Berth, reported
in 80 L. T. orts, pags 221, and also upon the authority of
Barronet’s Case, 1 Blil. & Bl. 1, 1 must refuse to bail the prisoner
for the following reasons :—

I conceive that the reason why parties aré eommitted to prison
by Magistrdtes before trial iy for the purpose of ensariig or
making certain their appearance to take thewr trial, and the same
principle is to be adopted on an application for bailing a person
committed to take his trial; and it is not & question as to the
guilt or innocenco of the prisoner—it is on that account necessary
to see whether the offence is serious, whether the evidence is
strong, and whether the punishment for the offence is heavy.

In this case the accusation is & very serious ous, 4. ¢., proouring
and biring another person to set his house on fire and to burn it
in order to recover from an Insurence Company a large sum of
money which had been assured to him in the cvent of its being
accidentally burped ; the punishment is very considerable, im-
prisonment in the Penitentiary from two years upwards to the
end of life; the evidence is strongly presumptive of guilt, and
besides that, the prisoner appears to have endeavoured {o pur-
chase his escape from the custody of the coustable who arrested
him ond bad him in charge, which does away with any hope that
he would, if ordercd to be bailed, come forward to take his trial.
1 think therefore I would not be exercising my discretion properly
by granting tbe order asked for.

Order for beil refused.

ELECTION CASE.

Beforo KENNEYN MCKEXZIE, Egq , Judge of the County Court of the Toited
Countles of Prontense, Loanox and Addivgton.

Quelification of mlax—»EJaz:toof nt rolls— Admissibility of parol ewidence

contradut or vary same.

1. In the case of 2 municipality divided into wards, where a voter s entitled to
vo!vdin the ward in which he resides, he {s not eatitled to voto in any other
ward.

2. In tho cave of a householder, residence for ono munth: noxt before the election
is an vsseatisl to gualiticstion &3 a voter.

3. Whem théro was great nolro and confusina at the polliug place. but no per-
sonal vivlence offered to the votur, the allegation of intimtdation faled in the

4. ,;2010:. nocekdry thit & voter, whether freoholder or howssholder, should not ouly
be rated a3 such, but at the time of the vlection hold tho propurty 1n rspect of
which ho is rated.

5. Tibo) orfdehce cannot bd rocelved by a returning offfcer or judze sitting asa
scratiieer, to odntradict or vary the contents of the nxssssnrent roll.

A ¥rit of suntmony, in the nature of a guo warranto, wus issned
ng»on the fiat of Judge McKentzie, calling apon the defeadant to
show by what authority he used, enjoyed and exercised the office
of municipal councilman for Rideaa ward, in the ity of Kingston,
the relator claimiug an interest in the election as a cabdidate.

The relator complained thut six fllegal votes had been recorded
at the election for the defendant, and that he (relator) had a clear
legal majority of three vqtes over tho defendunt, and should have
been veturned elected. The relator claimed the seat for Bimself.

Tho relutor ohjccted to the vote of one Thomas Campbell, on the
ground that ho was residing in Vietoria ward at the time of the
clection, and éntitled then to vote thercin; to the voto of one Wm,
McKeo, on the groumd that he was residing in Frontenae ward at
the time of the election, and entitled then to vote therein; to the
vote of ono John Mills, on the ground that he was not rated for
any property in Rideau ward, and that he voted on real property
assessed agaiast his father; to the vote of one Jacob Wilson, on
the ground that one David Moore falsely personated Wilson at the
clection, and voted in his ndme; to the vote of one David Bewell,
on the ground of non-residence, he being assessed as & liouse-
holder ; snd to the vote of onb John Mickey, on the pround that
ho was, through threats, violence and intimidation, induced to vote
for the Qefendunt.

The defendsnt, in his augwer, denied the allegations of the rela-
tor generally, rud objected to several votes recorded for the rela-
tor. The defendant objected to the vote of ono Johu Waters, on
the ground that ho was not sufficiently nssessed ; to the votes of
one Jobn Redpath and one Benjamin Redpath, on the same ground;
to tha vote of one William Aubin, or the ground of non-residence.
He olaimed also the vote of one James Oveuns, as having been
recorded in a mistake by thoe returning officer for the xelster,
whereas the voto was intended for the defendant. Exceptions
taken by the defendant to several other votes of the relator were
of & clerical chardcter, and unnecessary to be here noticed.

J. O'Reilly for the relator. J. Agnew for tho defendant.

McKsnzre, Co. J.—According to the poll-book returned to me,
118 votes had heen polled at the election for the deféndant, and
116 votes for the relstor, 8o that the defendant was retarned as
elested by an apparent msjority of two votes over the relator.

I am of opinion that the votes of Thomas Campbell, William
McKee, John Mills, David Sewell and Jacob Wilson, were not legal
votes, and must be struck out of the poll-book; and thst the voto
of John Hickey should not be disturbed.

The evidenes showed conolusively that Thomas Campbell was
residing at the timo of the clection, and a long tima before if, in
Victor:a ward, and entitled to vote in that ward., William McKee
was, at the time of the election, and for a long time before it,
residing in Frontenac ward, and eatitled to vote in that ward st
the time of the election. It is clear that, under the 78th section
of the Municipal Tastitutions Act, Campbell and McEee could not
vote in Rideau ward. John Mills had no right whatever to vote.
The real property in respect of which he voted, was not his pro-
perty, or assessed against him. It was the property of his fatier,
and nssessed agsinst his father. David Sewell had not been
residing in the city of Kiogston for ono month Before the election
witbin the meaning of the act of Parliament; on the codtrary, he
bad been residiog in the township of Kingston for several months
before the election. One Dnvid Hoore falsely personated Jacob
Wilson at the election, and voted for tlie défendant as Jacob
Wilson. This was an unblushing piece of effrontery, itvolving o
crimiunl violation of the law. As to the vote of Jobn Hickey, I
think it should not be disturbed. It is true that there was great
noise and confusion at the polling place when Hickey went up to
vote, and violent langunge passed, but no personal violence was
offered to Hickey. 1 think Hickey, if he had n mind to, might
have withheld his vote from the defendant. From the evidence, I
am inclined to think that the persuasion of Loan bad more influ-
ence over the mind of Hickey than the turbulence of the crows.
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‘T'he fivo illegnl votes recorded at the election for the defendant
—namely, the votes of Campbell, MeKeo, Mills, Sowell and Wil-
son, must bo deducted from the 118 votes recorded in his faver in
thoe poll-book. This will reduce the sggregate of legal votee
received by the defendant to 113 votes, giving tho relator an appa-
rent mojority of three votes over tho defendant.

It is admitted on all sides that the vote of James Ovens was
intended for the defendant, and cntered, by a mistake, in the poll-
book far the rolator. The evideuce admats of no other conclusion,
consequently tho vote of James Ovens must be dedacted from the
gross votes received by the relator, and added to the 118 legal
votes entered for tho defendant. This will reduce the namber of
spgregate votes received by the relator, according to the poll-book,
to 115 votes, and incrense the number received by tho defendant
to 114 votes.

I am clearly of opinion, under the Iaw, that William Aubia was
not entitled to vote in Ridean ward at the election. Ile left the
city in the spring, in company with a yoong woman, leavicg his
wife and family behind him. DBefore he left, he sold his interest
in the premises upon which bhe voted for $100 to ont Elmer, and
has been out of the possession of them eover since. It is true that
he returned to the city 2 few weeks befove the election, but there
was nothing to shew that ho had resumed p ton of the ed
premiscs, or that auy one held tha possession of them for him. On
the contray, it was shewn that Elmer had tho possession of them
through his tenant. Tho statate veqaires that the voter shoald be
a frecholder or a bouscholder, at the time of the election, within
the municipality. It caunot be said on the evidence that William
Auvbin was the one or the other at the time of the election; itis
very clear he was not. Rueveral of the adjudicated cnses show
that when a person sells or disposes of tho premises assessed
against him, between the time of the asgessment and the election,
that he caunot vote on such premises, as he cannot be said in
respect of them to bo a frecholder or & houscholder at the time of
the elestion.

The vote of John Waters roquires to be considered carefally.
The entries in tho assessment rolls must be examined in connection
with tho law. By the 168rd section of the Municipal Iustitu-
tions Act, it s enacted ¢ that the assessors shall state in their
assessment rolls whether the persons thersin nanted are freeholders
or householdets, or both, and ehell in sparate colamus for this |
purpoge use the initial letters F. and H. to signify the same
respectively,” and the 23rd section of the assessment Jaw that
when land is sssessed against the owner and ocoupant, the asses-
sors shall on the ~oWl add to the anme of tho owaer the word
s owner,” and to the name of the occupant the word ¢ cocupant ;”
and by the 19th section, the assessors are required  to set down
the names and surnames in fall, if the same can be ascertained, of
atl taxable persnas resideat in the municipality, who have taxable
property therein.”” The 75th section of the Muaicipal Institation
Act defines who shali be municipal electors as follows :—¢ The |
electors of overy muricipality for which there is an assessment rofl i
shall be the male freeholders thereof,s J such of the householders
thercof as have been resident therein for one month next before
the election, who were severally rated on the last revised assess-
ment roll for real property in the munitipality, held in their own
rights or that of their wives as proprietors or tennnts;” and by |
the 79th section it is enacted that ¢ in case both the owner and '
oceupant of real property are rated thevefor, both shall be deemec
rated within this Act;” and by the 80rh section, ¢ that whon any
real property is owned or occapied jointly by two or more persons,
and is rated at an amount sufficient, if equally divided among them,
to give & qualification to cach, then each shall be deemed rated
within the acr, otherwise none of them shall be deemed so rated ;”
and by the 97th section it is enacled ¢ that the oterk of the munici-
pality shall deliver to the Returning Officer, who is to preside st
the election, a correct copy of 80 much of the last revised assess-
ment roll for the municipality, ward, &c., 83 contains the naraes of
all male freeholders and householders rated upon the roll in respect
of roal property lying thercin, with the assesced value of the real
property for which every sach person is so rated.”

On reading over those several ¢nactments carefully, with the
adjudicated cases, and in connestion with the common sense of the

of the thing, I am unable to arrive at any other conclusion than

that tho right of municipal cleoctors to vote rests upon fhe last
revised nssessment roll, nod every Returving officer is bound in
the reoeption or rejection of votes by what appears on guch roll,
and bas no right to resort to extrinsic evidenoe to explain, vary,
or contradict what appears on such roll, Tha law requites great
caro in preparing thoes rolls. The assorsors mako them up tunder
the solomnity of an oath, in the first instanco; then tho Court of
Revision reviews the procesdings >f tho assessors, aud an appesl
lica to the County Jadge from the Court of Revision. And the
statate declares that the toll as finally paased by the Court of Re-
vision und County Jadge shall be valid, and binding on all parties
concerncd. The nsressment rolls, it appuars, are records of great
importance, and should bo prepared with great care and intelligence.
They fix the basis of taxation, and regulate and limit the right of
voting at elections.  Tho roll settles tho value of the property

assessod, and the character in which & party i3 nsgessed, whether
as owner, occupant, ot Jointly with other persons. The returning
officer is bound to receive or roject & vote, socording to what
appears on the roll or the copy sent to him. When a party
appears on the roll as an owner, the returning officer cannot
receivo oxtrinsic evidence to show that heis an occupant only. Or
when two parties appear on the roll as householders the returning
officer cannot receive such evidencd to strow that tho one is a
{recholder and the other a householder. And that is what the
learned counsel for the relator proposed in reference to the
vite of Joebn Waters. In a scrutiny of votes the Judge is bound
by the same law, the same rules, and the same restrictions as the
returning officer at the election. In the assessment roll produced
ot the hearing of this cause, I find the following entry in respect
of Joha Waters :—¢ John Waters or Garrett Fitzgerald, with o
figure 1 in the coloman headed iouseholders yearly value of real
property, 42 dollars.””—Now if this entry wesns anything at all, it
means that John Waters and Garrett Fitzgerald some way or other
are bouseholders in respect of the assessed property. Mr. O'Reily
at the hearing, offered parol evidence to show that John Waters
was the oocupant, and Garret Fitzgerald the owner of the assessed
premises. I refased to receive this evidence, and justly go. The
returning officer could not receive sach evidence at the election,
and I could not receive it at the scrutiny, as it would be admitting
evidenoe to explain and contradict a written record mude evidence
in tho matter by Aet of Parliament, John Waters could not vore
as a householder, as the roll shows that Garret Fitzgerald has as
much a right to vote as ho has, and I ¢annot dec.de which of them
bas the right to vate, and both coulld not sote. He cannot vote
uader the 80thth section as & joint occapant with Pitzgerald, as
the rate is too low for that purpose, and if he could vote at all on
the present assessment voll, it would be under that section. I
think that the 78th and 80th scction of the Act cat out the right
of John Waters to vote on the rea! property, as rated and assessed
on the last revised nasessment roll. His vote is au itlegal vote,

and must be struck out. It would be a waste of time to discuss
the fact that a John Waters appears rated on the roll together
with Jane Webster, as it is not the same man ; and if ho were the
same man it would do no good, as the rate is too low.

The names of Benjamin Redpath and John Redpath are entered
on the roll in the same manner as the names of John Waters and
Garrett Fiizgerald are, and the principles of law which are
applicable to the vote of John Waters are applicable to the votes
of Benjamin Redpath and John Redpath, consequently their votes
must be dizallowed.

Upon this view of the case, the votes of William Aabin, John
Waters, Benjamin Redpath aod John Redpath, four in all, must
be deducted feom the 115 votes standing in favor of the relator,
which will reduce tho actual number of legal votes received by
bim to 111 votes, whieh being deducted from the 114 legal votes
adjadged to'the defendaunt, will give to the defendant a clear legal
majority of 3 votes over the relator, consequently the defendant is
cntitled to hold tbe office of couacilinan, to which he has been
elected.

As the defendant iz entitled to hold the seat. it becomes
unnecessany to discuss the question raised at the hearing about
the quaiification of the relator.

A considerable portion of the difficulties ¥ had to encounter in
deciding this case, has been caused by the defective manner in
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whicn tho nssossmont rolls produced had beon mnado up. The
assessors secm to bave repudiated the pisin and intelligeat direc-
tions of tho statutes and have intcoduced n ncvel mode »f their
own, not sanctioned by any statuto whatever. To the dircotions
oocuntiined in the 16 3ed section of ths Manicipal Institutions Act,and
in tho 18th nud 24th saotions of the Assessment Act they have paid
no regard whatover in tho asscssmeat rolls produced before me, at
tho hearing of this cause. I am, however, bound by law to act on
tho rolls rs they are, and not on rolls as they ought to be.

For the roasons already stated, I am of opinion that the defen-
dant is entitled to hold the office and to judgment on the prescat
writ of summous in the nature of n quo warranto issued against
him. Theroforo I consider and adjudge that the said office of
Municipal Couucilman for Rideau ward, in tho City of Kingston,
be allowed and adjudged to bim the defeadant Thomas Flyon, and
that he bo dismissed and disoharged from tho premises charged
upon him; and also that he do recover against the said relator
his propor costs and charges laid out and expended in defending
himaself.

Judgment for tho defendant with costs.

ENGLISH CASES.

V. C. WOOD’S COURT.
(From the Law Tim-;.)
Horues =7 AL v. Tue QuisrN.

Fetition of right—Jurisdiction—Lands 1n a colony—=Petstion of Iight .Act 1850,
X3 & 28 Viel. ¢, 34,

This court wlll not entertain a potition of right to adjudicate upon a clatm tolands
vested in the Crown, situated in one of the colovies , nor will it iahoe a docree

1n personam as azainst the Suverelga of this country in the charactes of Trus-
teu horo of lauds {n a British coleny.

(Nov. 15 and 19)

Demurrer.

This was a demurrer filed by the Crown to a petition of right,
pregented under the Petition of Right Act 1860, to obtain vestor-
ation from the Crowa of certain lands within the city of Ottawa,
in Upper Canada, taken by the Ordnance Departmeat uader the
authority of the Rideau Canal Act, and not actually used for the
purposes of tho canal. It appeared that in 1801 a concassion of
lunds in Upper Canada was made by the Crown to & Mrs. M’Qucen.
In 1827 the Rideau Canal Act, autborising the construction of a
canal for connecting Lake Ontario with the river Ottawa, and con-
taining certain provisions for vesting in the Crown the lands
required for the purposes of the canal, was passed by the Upper
Canada Parlisment.  The canal, which was completed in May
2832 passed through the lands conceded to Mrs. M'Queen, but
12?1 both sides af the canal a tract of surplns Iand, which formed
the subject-matier u. the present claim. The present petitioners
claimed under the late Colonel By, who had purchased in 1832
from the heir-at-law of Mrs. M'Queen all the lands conceded to
that lady. 1a 1843 an Act was passed by the Provincial Parlia-
ment of Canada, for vestingin the Ordnance Department the Ridean
Canal, and the lands and works belonging to it for the service of
the Department. This Act contained & provigion (sect. 29), that
all lands taken from private owners, under the authority of the
Rideau Canal Act, for the uses of the canal, which had not been
used for that purpose, should be restored to the parties from whom
the same were taken.  In 1856 an Act was passed by the Canadian
Legislature for vesting the Ordnance estate and property in her
Majesty, for the beucfit, use and purposes of the provinces. The
petitioners, as ihe persons interested in Colonel By’s Canada estate
had filed this petition of right, claiming the restoration of so much
of the land taken for the use of the Rideau Canal as had not been
used for that purpose. To this petition of right the Attorney-
General had demurred.

Tae Soticrtor-General (Sir R. Palmer), Sir JI. Cairns, Q. C. and
Waickens, for the Crown, in support of the demurrer, contended
that a court of equity in Euglasd had o juricdiction to entertain
questions of right to lands in a British colony ; that the courts of
the colony in which the lands werc situated had ample jurisdiction
to entertain such questions. No case was bere raised upon which
a court of equity could adjudicate. The Petition of Right Act,

23 & 24 Viet. o 34, expressly declared that a legal right was
given to parties who might claim an interest in lunds situated as
the present wero.  They cited Penn v, Lord Baltimore, 1 Ves. sen.
444; Clayton v. Attorney-Gencral, 1 C. I. Coop. 97 ; aod referred
to Story's Couflict of Laws.

Gifferd Q. C., W. W, Cooper and Ifenson, in support of the
petition, contended that tho court had amplo jurisdiction to make
a decree in personam, sssuming her Majesty to be the trusteo
dwelling here, in whom tho lands in question wero vested as
trustee. DBy such decree a conveyance could bo directed, and an
.aumeration of the lauds with ther respective boundarics obtained.
No potition of right could bo presented in Canada, whero the lands
were. The remedy was that pointed out by the Petition of Right
Act, 1860; and it was only under that Act that a petition similar
to tie present could bo presented, and justice obtained.  Unless
tbo present petition could be entertained, tho petitioners would bo
wholly without a remedy. Thoy cited Larl Kildare v. Eustace, 1
Vero. 418; Innes v. Miiciell, 4 Drew. 57 and 151 ; S. C. on appeal,
2 Do 1. and Jo. 453 ; Cranston v. Johnstone, 3 Ves. 17 ; Tulloch,
v. Hardy, 1 Yo.C. C. C. 115.

Tur Vicn-CUANCELLOR, after stating the case, said that tho
demurrer must be allowed, on the broad ground that this court
could not tako upon itself to adjudicate the claims to land in
one of the colonies, and that there was nothing in the Petition of
Right Act 1860 whioh could have the cffect of withdrawing land
from the jurisdiction of the country in which it was situated, sud
giving the Eoglish courts jurisdiction over it. It had been con-
ceded on bebalf of the petitioners that nc direct remedy in rem
could be given by this court as to Jands out of tho jurisdiction;
but it was argued that, according to a series of cases beginning
with that cited from Vernon and LPenn v. Lord Baltumore, where
the question did not srise o as to involve the action ot the court
in rem, but a Jecree could be mado in personam, then that tho
Court of Chancery had authurity to act, and order a conveyance to
be made as directed by the colonial legislature in 1813 (according
to tho allegations in the petition). That really was the main
question, but it appeared to him that it must clearly be decided
against the petitioners. It was argued that the Crown was o
trustee for these petitioners of the land in Canada, and was bound
to restore it to them ; that if it had been a case between subjects,
and tho trustees were found to be in this country, those trustees
would be bound by the decree of this court, and that the Queen
must be taken to be a trusteo in respect of those lands present in
this country. But this was a singular doctrine, and it would be
a great surprise to the various colonies enjoying a separate legis-
lature, if they were to be told that by an Act passed in England,
to which they were not consenting parties, the courts ot this
country were authorized to determine the rights to property in the
colonies a8 agaipst the colonial Jegislature, It had taen contended
that the Crown, on the theory of being present everywhere within
its dominions, must be taken to be in the position of a trustee
present in this country, 8o as to bring the land in question uander
the jurisdiction of the English Court of Chancery, But even
assuming that a trest existed, that the claim was not merely legal,
and that courts of equity could cxercise jurisdiction in matters
relating to land in a foreign country, still it was necessary that
the trustee should be within the jurisdiction to give any operation
to this court. Theland was unquestionably vested in her Majesty
by thie Act of 1836, for the benefit of the province, and in that
point of view her Majesty was just as much present in Cavadn as
ia England. For the purposes of the Act, and the doctrine of this
court acung n personam, her Majesty conld not be taken to bo
within the jurisdiction of this court in respect of lands situato in
Canada, and held by her not ia virtue of her prerogative, but nader
the Act of the colonial legislature. On tho highest ground, there-
fore, that it was not within the scope of the Act of 1860, or
intended thereby, to transfer to this country the jurisdiction over
Iands in the various colonies upon the mere supposition that tho
Crown was present as a trustee in England, the demurrer must be
allowed. Thisrendered it unnecessary for him (the V. C.)to enter
into a consideration of the other arguments urged in support of
the demurrer. He considered this ground sufficient to oblige him
to allow the demurrer of the Crown, and with costs.

Order accordingly.
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UNITED STATES LAW REPORTS.

SUPREME COURT OF PHILADELPHIA.

Torrspowy Gas Company v. Murpuy.
Nutsance~ Liabilily of Incorporuled Gas Company.
ration s

1. Aco pt from 1

tial damazzes only where, boing clothed |

of your works and tho manufacture of gas. I now giva you due
and timely notico that the ercction of your works and the manu-
facturo of gas, bas injured the water in my well, so that it is
wholly unfit for use, and if you do not prevent injuring my water,
1 will proceed against you by due courge of law.
sJoux Muyneny.
¢¢ Pottsdown, December 8th, 1856.”

About o yeor after this ho sunk another well, which cost about

with the state right of eminent dormain. it takes privato property for public u:‘c. y sixty dollars.

on making proper cornpsnaativn, and whero such damages are not past of the
compensation required

2, A gas COMPADY I8 answerabls or consequential damagrs, surh an the corruption
of the plalnti(fs’ ground and well, by the fluida perculating from the works; and
ja not exempted, a9 & corporation suthorized by statute to carry on the business
of making gns, and to purchase in fwe simple the real estate nocessary thervfor.

3. In an action agajost n gas pany for a nal the court deflned it as
+ wantonly, unnocessarily, of oppressively, canting such amells as to annoy the
plaintlf below in a special and pecullar degroo Leyond othors, fn the immediato
vicloity.” Jleld, that tho dofinltion was not perfect, but, that when taken fn
conuection with the {ostrucsion tw the jury, * that a certain degros of offonsive
odor Is unaviidably fncident to the husiness, and must ba endured by the
mllq" 1t was as favourable to the defondsat as a more purfuct oune would have

1, And Was Dot a £auso for roversiog the verdict of the jury.

Error to the Common Pleas of Mentgomery County.

This was an actioa on tho cage brought Soptember 14th, 1858,
by Joha Murphy against the Pottsdown Gas Company.

Tho defendants were incorporated by the Legislatura of the
State on tho 7¢h of March, 1850, in tho usunl form, with authority
to supply with gas-light the borough of Pottsdown, and such
indiniduals and corporations as might desire to produce, sell,
and distribute gas for the production of artificial sight; to make
land erect the necessary apparatus for manufacturing and intro-
ducing the same; construct the requisite buildings and machizery;
purchase and prepare tho necessary materials; with tho right to
eoter upon any public street, lane, or highway, for tho purpose of
laying down, repairing, altering, and inspeocting the pipes neces-
sary for conducting eaid gasg, doing as little damage, &e.

Soon after tho passage of this act, the company purchased in
fee simple such real estate as wns necessary for carrying on the
business of the corporation, and commenced their works in June,
1856, which were completed on the 16th of September of that

AT,
’ The site sclected by the zompany for thelr maln works, les
hetween the Reading railroid and the Schuylkill river, on the
vergo of the borough of Pc.tsdown, convenient to the canal nnd
railroad from which they were to receive their supplies of coal,
&c., and is tho most avails ble and central point from . hich to
supply the towa with gas.

The house of the plaint ff, which is a hotel, is also between the
ratlroad and the river, and near it the gas works were erected, the
main tauk and gas meter being about sixty feet from plaintiff's
line. The so0il in that locality is sandy. In sinking the pit for
the tanX, veins of water were discovered, and after the flooring of
the tank had been put in, it leaked in several places. The
ammonias well iuto which the water from the gas-washer is
discharged, is lined with rough stono without cement, and bas
no artificial outlet, the water being allowed to soak into the
earth. There wero other houses in the neighbourhood of the
works. Soon after the works were commenced, to wit, June 13th,
1856, Murpby caused the following notice to be served on the
company :

¢To the President and Managers of the Pcttsdown Gas Com-
pany.

<« You sre Lereby notified that I will hold you liable for any
damage my property may sustain in consequence of the erection of
your works, and the manufacture of gas.

¢ Joux Murnruy.

“ June 12th, 1856.”

And also another notice, served in the same way, on the §th of
December, 1856, of which the following is a copy :

“To the President and Managers of the Pottsdown Gas Com-
pany.

¢ Yon are hereby notified that on the 13th day of June last past,
I gave you lawful notice that I would hold you liable for all
damages wy property might sustain in consequence of the erection

On thoe 14th of September, 1858, this suit was brought, as abovo
1 gtated.

Tho declaration contained six counts, laying the cause of tho
action ns & nuisance, to which the defendauts pleaded not guilty,
with leave, &c.

On tho trial, tho following agreement between tho parties was
signed by the counsol, and tiled in tho cause:

¢ 1859, October 26. It is agreed, that if the plaintfT is entitled
to recover at all in this case, and does recover, the jury shall
assesy the damages on the basis of entire cempensation, prospec-
tively, o8 well as up to the present time, for tho cotire alleged
injury, if any has been suffered for which compensation ought
legally to be made, and in consideration thereof, plaintiff releases,
remits, and for ever discharges all or any right or rights of action,
claig, or demand which he might’(independently of this agree-
' ment) have in the future, on account of any continuance or main-
tenance of the alieged injury and nuisance complained of, after
| and beyond the day of the iostitution of tho present action, unless
, defendants, by some new erection or material change in the loca-
tion or construction of their works should inflict some new and
substantial injury, or supposed injury on the plaintiff, or to hus
property, not emtrace.. within tho trueintent, meaning, and spirit
of this agreement.

¢« This agreement to bo filed of record in this case, and to be
for ever binding on both parties.”

The plaintiff requested the court to charge tho jury:

1. Even if tke jury beliova that the defendauts bave constructed
their works with the nsual skill and precaution, they are notwith~
standing answerable in damages for any injury which the jury
may find has been done to the property of the plaintiff by means

of the construction of tho works of the defendants, or as a conse-
quence of their uso in tho manufscture of gas.

The defendants requested the court to charge:

1. If the jury find that the dcfendants bave not been guilty of
negligence ia the crection and in the carryiog on of said works,
the plontiff cannot recover.

2. That the defendants were authorized by law to erect said
works, aud to have the right to carry them on for the purpose of
manufacturing gas for the public, and are not responsible in
damsges for the ordinary and usual smells that usually proceed
from such works, nor are they liable to pay damages for injuring
the plaintifi’s water, unless done by their negligence.

3. That in no scuse can the gas worksbe considered a nuisance,
if conducted and carried on iz the usual and customary way that
similar works are conducted ard carried on.

The Court below (Smyser J.) answered these points us fol-
lows :—* The points of plaintiff are correet, subject to the quali-
fications contained in our answer to defendants’ seccnd point.”
As to the points presented by the defendants, the court said :

1. We cannot so instruct tho jury. Tue question is not one
of negligence or no negligence, but of nuisance or no nuisance.
If the defendants bave cither ao constructed, or carried on apd
conducted their works, or both, as to create an abiding nuisance
to the particular injury of plaintiff’s property, they are liable in
reasonable damages therefor, whether there was negligence or not ;
subject, however, to the qualifications contained in vur answer to
the second point.

<3, The business of ;nanufacturiog and distributing gas is law-
ful and beneficial to the public; and the defendsots were specially
authorized by their charter to engage init. A certain degree of
offensive odour is unavoidably incident to the business, and musg
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bo endured by the public, or the business must stop. We, there-
fore, say that the law is as stated in the first part of the proposi-
tion (that relating to smells), uniess the defen Innts, by something
dono in the construction, location, or conduct of their works, have
wantonly, uanecessarily, or oppressively oasused such smells and
odours to annoy plaintiff in = special and peculiar manner and
degreo beyond others in the imme:diate vicinity ; and such aanoy-
anve shall, in th2 opinton of the jury, amount to such a nuisauce
as i3 referred to in the answer £ the first point.

¢ The latter branch of this proposition, that relative to the
water, is answered by the reply to the first point, to which wo
refer the jury.

3, We cunnot affirm this proposition. If =0 carried on and
conducted as to create and amount to such a nuisance u3 we have
described, there is an injury for which plaintitf would be entitled
to reasonable and proper, which means mere compensatory,
damages, no matter whether the works were managed ia the usual
maunner of others or not. This company could not plead the
exsmple aod practice of others in excuse or justification of a
nuisance.”

There was o verdict and judgment in favor of the plainuff for
$1400 damsages and six c2ats costs ; vhercupon the defendant sued
out this writ. and assigned for error the following matters, viz «

1. The court erred in refusing to offirm the first point of the
defendaunts below, and erred “in charging that the question was
nuisance or no nuisance, when thers was no evideoce of a nuisance
beyond what perwins to all gas works.

2. The court erred in refusing to afirm the defendants’ sccond

point.
! 3. Tke conrt erred in refusing to affirm the defendants’ third
oint.
P J. H. Hobart and James Boyd, with whom was St. George Tucker
Campbell, for plaintiff in error.—In answer to our point, which
raised the question of negligence in erecting and carrying on the
works, the court below replied that the case was one which raised
the question of nuisance or no nuisance, and refused the instruc-
tion prayed for. As there was no evidence in the cause tending
to establish a nuisauce, except in so far s all gas works are
nuisauces, per se, the question is, whether these works, properly
constructed and worked, are per sc nuisances, and whether tho
owacers are responsible in damages for the comsequence ansing
from the ordivary and usual smells incident to such works. If
8o, the resuit will be ruinous to most, if not all the gas compa-
nies in the state. Wo argue, therefore, that under the ruling in
Wheatly v. Baugh, 1 Casey 536, the court below should have told
the jury that the plaintiff bad no cause of action. Analogous
cases sustain this view: Am. Railway Cases, vol. 2, p. 292,

This argument meeta the second and third assignments of evror,
because, taking the whole charge together, the jury were told that
the company was liable for damages, although guilty cf nething
beyond tho proper use of the works. The slight qualification a3y
to the manufacturing and distributiug of gas being legal and bene-
ficial, did not change the general tenor and effect of the charge.

B. M. Boyer, for defendant ian error.  The plaintiff below has
cause to complnin of the charge of the Court below, for by it he
was deprived of damages, on account of the noisome smells pro-
ceeding from the works, unless he conld show that the company
¢ by something donce in the construction of their works, bad wan-
tonly, unnecessarily, cr oppressively coused such smells to nnnoy
the plaintiff 1n a special and pecuhar manner and degree beyond
others in the immediate viciaity ;” while, with regard to tho injury
done to the well of plaintiff, the jury were told ¢ that for such
an injury, if it amounted to a nuisance, he was cotitled to reason-
abie and proper, which means mere compensatory, damages.”

The Iaw is not as is conteuded for, that a gas company may pol-
lute the air which a man breathes, and the water which be uses,
provided it be done skilfuliy, and from no worse motives than sel-
fichness. The offer to the public of a cheap, safe light, is no proper
substitute for pure sir and water. The principle sic uterc tuo,
&c., applies to this as to other offensive occupations.

The fact that the dcfendants are incorporated is no justification
or excuse. Itiz a private enrporation, which sells what it manufac-
tures for private profit. It is a public accommeodation, but so is
he hotel of Mr. Murphy.

o
S

The court iustructed the jury that the question was not of negli-
gence, but nuisance, and that if the works were constracted, or
carried on, or either, so as to create an abiding puisance, to the
particalar ivjury of plaintiff’s property, the company were liable
to reasonablo damages, whether there was negligence or not. This
instruction was correct: 3 Bl. Com. ¢. 13; Shuter v. The Cuy
Ley Int., Ozt ber 15th, 1838 Greer v. The Borough of Reading,
9 Watts 382; The Mayor v, Randoiph, 4 W. & 8. 614, are not like
this: but the cases of Howell v. McCoy, 3 Rawle, 2693 Barclay
v. The Commonuwealth, 1 Casey, 503 ; Angell on Watorcourses 136 ;
Co. Litt, 200 ; Horton v, Scholefield, 9 M. & W. 565 ; Mason v. Chad-
wiek. 11 A. & E\. Rop. 371 ; Wright v. Williams, 1 M, & W, 77 ;
Storey v. Hammond, 4 Ohio Rep. 833; Peoplev. Townsend, 8 Hill
{N. Y. Rep.) 479; Mayo v. Turner, 1 Muf. {(Va. Rep ) 405; Wood
v. Suteliffe, 16 Jurist 76; 8 E. C. L. & Eq. Rep. 217, aro in point,
aud sustain the view taken by defendant in error.

s’l‘bo opinion of tho Court was delivered, at Harrisburg, May 6th,
1861, by

Lown:g, C. J.—The Court was right in saying that this is not
a guestion of negiigence, but of nuisance, for so is the declara-
tion. How, then, did they define nuizance? First, of smells,
wantonly, unnecessarily, or oppressively causing such smells as to
annoy tho plaintiff below in o special and pecaliar degree begond
others in the immediate vicinity, and to create an abiding nuissnce,
to the particular injury of the plaintifi’s property.

We cannot call this a perfect definition; but, taken ian con-
nection with the instruction that *‘a certain degree of offensive
odour is unaveidably incident to the busiaess, and must be endured
by the public,” it seems to us that it wust bave been under-
stood by the jury as well and as favourably to the defendonts as
the most perfect one could have been.

Then, as to the corruption of the piaintiff’s ground and well,
by the fluids percclating from the defendants’ works. This was
disposed of in & similar way. But the defendants think that as o
corporation, authorized by statute to carry oo this business, and
to purchase in fee simple such real estate us may be necessary for
it, they are not answerable for such consequential demages as are
complained of here. We cannot adopt this view. No such exemp-
tion is involved in the fact of incorporation, nor in the privilego
of buying land. Tha principle they invoke applies only where
an incorporation, clothed with a portion of the state’s right of
eminent dJomain, takee private property for public use on making
proper compensation, aud whero such damages are nov part of the
compensation required.

—

Judgment afirmed.
Stroxg, J, disseetiente.

GENERAL CORRESPONDENCE.

Non-payment of Crown Wilnesses.
To te EpiTors oF THE Law JourwaL.

GextLeuex,~—1 have just rea. ~our excellent editorial in
the February number of the Law Journal, about ‘‘ Paymeont
of Crown Witnesses.”” Permit me to illustrate your position
by an incident in my own experience.

Three or four years age, I sent a letter containing movey to
Streetsville. It never came tu hand. In two or three weeks
1 wag written to about the money. I replied, giving a parti-
cular description of the bills—bank, lettors and numbers—
which I had kept, according to an invariable custom of mine,
,in a book for the purpose. A party was arrested on suspicion,
i and » fire-dollar bill corresponding to one in my list found in
" his trunk. I knew nothing of this for some weeks, till I was
;'sr\rvod with a subpana to attend tne assizes at Toronto. I

I had to engage o person at a dollar a day to supply my place
.in the Division Court office till my return, and start at s few
hours’ notice. By the good offices of the prosecuting altorney,
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the case, shich had been put oﬁ' h\\ my arrival, was ‘Drou"ht on
the second day of my stay in Toronto, and I got homo in the
wonderfully short space of four days from the time of leaving
Owen Sound. The accused party was found guilty.

Thinking that the County Auditors had a lrger discretion
than I have since learned they possess, I made application by
affidavit for reimbursement of necessary expenses, amounting
to sisteen dollars, esclusive of the loss of time. Of course the
application was refused.

Now, if I had been careless about seading money, and,
instead of keeping a list of the bills, &c., sent at the request
of the plaintiffs, had merely enclosed wod posted the money
ia presence of a witness, my evidence would have been of no
value, and I would not have been troubled. I could not help
looking upon it as s fine for being correct. My first impulse
was to throw my memorandas of ““ cash mailed” into the fire,
and keep no more such; but U did not, and have since found
the memoranda useful on several occastons ;—though I still
live in the dread of being hauled off somo morning to Toronto,
London or Ottawa, at an hour’s notice, on a similar errand.

Iam, &e., WiLLiay W, Suirn,

Clerk 1t D. C., G.
Owen Sourd, Feb. 10, 1862,

[ The above is une of several letters of the same kind which
we have received on the subject to which it reters. We give
it as a specimen. The evils arising from non-payment of
Crown witnesses are wide-spread. Something ought to be done
towards amendment of the law in the matter—Eos. L. J.}

Fines, Fenallies, Forfeitures—TFHawn Appropriated.
To rue Ebpitors oF 1oE Law Jorrvar.

GaxtrLewex—Would you oblige me and my brother magis-
trates by answering the following questions through your
valuable periodical, the Law Journal :—

1st. What shall be done with moneys collected in payment
of fines or penalties for assault? The Consolidated Statute
of Canada, page 960, chap. 91, sec. 39, says that the amount
is to bo paid to the Treasarer of the Municipality in which
the offence was committed. Query: Is it the County or the
minor Musicipalities within the County ?

2nd. On page 1008 C., chap. 98, sce. 3, says, “One moiety
is to be paid to the prosecutor, and the other to Her Majesty.”
Where or to whom shall fler Majesty's moiety be paid ?

3rd. Again on page 968, C., chap. 92, sec. 33, in reference
to dog stealing, what shall be done wixh the fre imposed for
such offence?

4th. TUnder chap. 96, scc. 13, page 1003 C., fines imposed
for cruelty to animals are to be spentin improvement of roads,
&c.  Must the money be applied to improﬁng streets and
roads, or can it be applxcd to the geperal fund of the town
out of which the money is taken to improve the streets?

5th. Tn sections 122 and 123, chap. 99, page 1036 C., con-
cerning the appropriation of fines unpotcd by a Justice of
the Peace. Suppose, for example, six persons are taken up
and fined, say two dollars each, for damage to property. The

damage. The question is, to whom is the remaining 310 to
be paid?

6th. Do sections 77, 78, 79, 80 and 86 of chap. 103, page
1100 of C., concerning summary convictions, apply to both
Provinces, or to Lower Canada only?

7th. It is the impression of some Magistrates that accord-
ing to 124th chapter of U. C., all moneys must be sent to the
Clerk of the Peace with the statement of the returns of con.
victions. Is thisso?

A reply to the above questions in the next issue of your
valuable journal, and any suggestions you may make, will be
much appreciated by magistrates generally in this quarter.

Yours traly, M. C. L.

Galt, Feb. 24, 1862.

[1st. Reading the section without reference to others, we

!should say that the Municipality mecant is the local and net the

County Municipality ; but upon reference to the old Act, 4 &
5 Vie., eap. 27, sec. 27, and to the present Con. Stat. U. C.,
cap. 118, we greatly doubt if the Legisiature so intended.

2nd. Tho moiety of IXer Majesty is to be paid into some
branch of the Baank of Uprer Cavada to the credit of the
Receiver General.

3rd. Where to provision is made for the appropriation of a
penalty or forfeiture, one half belongs to the Crown and the
other half to the private prosecutor, if any there be, and if
none, then the whole to the Crown. (Con. Stat. Can., cap 5,
8. 6, sub 8. 17.)

4th. Penalties levied under Con. Stat. Can., cap. 96, must
be applied exclusively in repairing streets or roads, and ought
nut to be paid into any genernl fund applieable to miscella-
peoas purposes, though including repairs of streets and rosds.

5th. The expression *shall be applied in the same manner
as other penalties imposed by Justices of the Peace are di-
rected to be applied,” is, we think, very unsatisfactory, for
the reason that we can find no general Act declaring in wchat
particular manaer penalties imposed by Justices of the Peaco
are to be applied. So far as Lower Canada is concerned, re-
ference may be made to Con. Stat. Can., cap. 105, 5. 77, 78,
79 and 80. And so far as Upper Canada is concerned, we
can do more that refer to Con. Stat. Can., cap. §, s. 6, sub-
s 17.

6th. To Lower Canada only, we think. The original Aect,
14 & 15 Vic., cap. 95, was in terms so restricted.

Tth. Such impression, so far as Upper Canada is concerned,
is erroneous. The convicting Justice is by Con. Stat. U. C.,
cap. 124, requircd to make to the Quarter Sessions s roturn of
the convictions and “‘ of the receipt and application by him of
the moneys received,” &c., {sec. 1.) The foru. of return has
a column with this heading, “To whom paid over by such
Justice.”

The questions put by cur correspondent, and the difficul-
Ities in the way of saswering som2 of them satisfactori-
Iy, convinc.s us that the many provisions regulating the appro-
pristion of fines, penalties and forfeitures, ought by some
Preneral Act to be conzolidated so that Justices of the Peace

prosecutor, of course, gets two dollars, the amouat of the ,‘ might at a glance, in the absence of a special provision in tho
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Act creating the offence or providing for its punishment, know ;
to whom to pay the fine, penalty or money forfeited. We are
satisfied that the want of such an Act is the cause of serious
loss to the Revenuo us well as of much embarrassment to

Justices of the Peace.—Ebs. L. J.]

HMenonists—Exemption from municipal duties.
To THE Epitors or Titg Law JoURNAL.

GENTLENEN,—An answer to the following will much oblige
the Township Clerk of Rainham. Aro the people called
Mononists exempt by law from doing the duty of overseers of
highways, or holding the office of school trustees? We have
a class of people in this towaship who refuse to serve, and
the Council scarcely know how to proceed in the matter. The
question is one of public interest, especially in those townships
where the population is of German origin. A,

Selkirk, Feb. 19, 1862.

[Persons bearing certificates from the Society of Quakers
Menonists and Tunkers, are esempt from attending militia
muster in time of peace, but are not, 80 far as we can fingd,
exempt from tho discharge of duties appertaining to muniei-
pal offices.—Eps. L. d.}

MONTHLY REPERTORY.

CHANCERY.

M. R. i
Vendor and purchaser—Specijic performance—Conflict of evidence—
DParties left (o their re-tedy at lnwo—Coste.

In a suit against tho heir-at-law of the vendor for specific per-
formance of a contract eutered into by his ancestor, the evidence
as to the circumstances under which the contract was signed by
the vendor being unsatisfactory, the bill was dismissed without
costs and the parties left to their remedy at law.

VALENTINE V. DICKSoN. May 7.

M. R. BouvLtox v. PILCHER. May 8.

Will—Construction—Application of whole tncome to maintenance
of children—Dnrection to sell on all children attarung twenty-one
—Gyt of proceeds to children—Surviworship— Vesting.

Bequest of leaseholds to trustees upon trust to pay the rents
and profits to ihe testator's wife for life, and after her death apply
them during the minoritics of all the children of the testator liv-
ing ot her death for their maintenance, and after the said children
shall hare attained twenty-one, upon trust to scll such leaschold
property, and divide the proceeds equally among all and every
the said children, and if but onc surviving chiid then the whole to
such child.

1{eld that all the children who survived the testator took vested
interests in the property bequeatt:ed, and that the construction was
not varied by the interposition of the life interest to the widow.

V. C. K.
Ix Re PLAskerr's Estate. Bayast v. Kuyvverr.
Rond—Consideration—Cohabitation —lllegitimale children.

P. bods himsclf in a penal sum to pay an annuity of £200 a

| 8. C.

 V.C.S.

year to trustees, for the benefit of E K | ¢ single woman, by whom
he has had five children, in consideration of her having ceded to
him the custody, cducation and support of such children. And,
such bond is conditioncd to be vord on duc payment of the annuity |

during such time as E. K. shall not require the custody of the

! children.

Ield that such bond was for a valuable consideration, and con-
stituted a specialty debt.

I Re Warp. Gorpbox v. Derr.

Will— Construction—DBeguest of a sum of long annuities—Specific

or demonstrative legacy. »

The will of a testratrix, made in 1846, contained the following
bequests: ¢ I bequeath to M. the sum of £2000 long annuitics,
standing in my name in the books of the Gosernor and Company
of the Bank of England. I bequeath to A. the sum of £2000 of
the said long annuities, standing in my name,” &c. At the date
of her will and of her death, the testratrix was poseessed of £300
long annuities, and no more, but left personal estate to a consider-
able amount.

Zleld that the said legacies were specific and not demonstrative,
and that the legatees were not entitled to have the deficiency in
their Jegacies made good out of the testator's general estate.

V. C. K. MawE v. HEAVISIDE.

Practice—Married woman—Separate receipt—Consent in court.

Where thero is 2 fund in Court to part of which a married
woman is entitled, but not for her separate use, the Court will not
dispense with her being examined in Court; although it was pro.
posed with the consent of her husband, that the moacy ehould be
paid to her on her sepacate estate.

Fowte v. N. G. ASSURANCE S8OCIETY AND OTHERS.

Assurance—Guarantee policy— Misrepresentation—Nolice—
Lrincipal and agent.

R. effected a policy of guarantee, the hasis of which wag his
answer to certamn questions. These answers were substantially
correct when made ; but & practice of checking accounts, &c., to
which they referred, was subsequently abandoned.

Iield that tho polisy was not ;nvalidated by hig neglecting to
give notice of the change.

Endorsed on a life policy effected by the same Society was a
memorandum that it was issued in connection with the guarantee
policy. The Scciety trausferred its life business to the Assurance
Company, who accepted the said life policy.

Ield that the Company were liable under the guarantes policy.

No private arrangement be{ween agent and principal ssto tho
peculiar form of o receipt in writing can be binding on a person
who has no botice of such arrangement, nor aoes it coustitute any
part of the extent or nature of the authority which o person deal-
ing with the agent is bound to know.

V. C. W Harpixg v. WickRua.

Arbitration—Jurisdiction.

By an order of the Court of Exchequer, all matters in difference
between A. & B., who had cach brought an action against the
other, were referred to arbitration ; the award to be delivered by
a certain day to the parties or their personal representatives, in
case cither of them should die before award made; the arhitrator
to proceed ex parfe if either of the parties should without reason-
able excuse fril to attend, with power to enlarge the time for
making the award. Within two days of the time fixed for pro-
ceeding with the reference, A., onc of the partics, died. Thearbi-
trator refused to postpone the reference until the presence of A.’s
personal representative could be obtained, and made his award
ez parte.

'i‘o a bill by A.’s personal representatives to sct agide the award
and all proceedings thereunder—

Demurrer allovwed, on the ground that the matter was already
before a court of jurisdiction co.npetent to re-consider the matter
and correct any crror, the bill itself alleging that an application to
sct aside the award could be sustaived in the Court of Exchequer.
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COMMON LAW,

ScuriupeRGER v. LISTER. Nov. 9.

Q B.

Demurrer—I puitable replication— Contemporanevus  deeds—same
puarties—one insirument.

Declaration for infringement of a patent.

Plea that the administrator of the patentee granted 1 license to
use the patent to 8. & A. who assigned the same to the defendant.

Replication on equitable grounds that the deed of license was
contemporarcous with another deed made hetween the administra-
tor of the patentee of the first part, the plaintiff and others of the
second part, and S. & A. of the third part, and by the Iatter deed
it was witnessed that S. & A. should not manufacture or sell
machines under the license out of Great Britain and Ireland ; and
that by another deed between S. & A. of the one part and the
defendaut of the other part, the defendant covenapted that he
watld perform all the covenants in the first decd containcd to be
performed on the part of S. & A. The replication then slleged
breeches of the covenant by the defendant in making and selliog
machines out of Great Britain and Ireland.

Replication held bad on demurrer

C. P. Toop v. Frigur. Nov. 20.

Reversioner, action against— Demising premises, knowing them (o be
in a dungerous condition.

An action lies against a reversioner who hag demised his
premises with the chimneys in a ruinous coundition, and in danger
of falling, they being known to be so by him at the time of the
demise, and in consequence of their condition falling during the
Jdemise and injuring the building of another person.

C.P. Sartir v. VIRTUE ET AL. Nov. 24

Bill of Exchange—Acceplance.

It 2 bill i3 accepted conditionally on a bill of lading being given
up, and the bill of exchango is nat preseuted for paymeat, and the
bill of lading is not given up on the day on which the bill of ex-
change falls due, the acceptor is not released from his Hability.

C.r.
Wirson v. Laxcaster axp Yorrsuirg Rainwar Coupaxy.

Curriers—Goods not delivered in lime—Loss of scason—ILoss of
projils.

The defendants a railway company delivered cloth entrusted to
them for conveyance to the plaintiff, the consignee, so long after
the time when it was due that the exchangeable value was materi-
ally diminished—tbe judge told the jury to consider what the
plaintiff had cuffered by ¢ tho loss of the season.””—the jury gavo
o verdict for the plaintiff with £50 damages.

Jleld, that the jury were right in giving substantial damages for
the loss in exchangeable valuc. but that as from the words of the
Jjudge ¢“loss of the season” and the circumstances of the case there
wus ground for supposing that the jury might kave included in the
amount awarded a sum for the loss of profits, contrary to the rule
laid down in Hadley v. Bazxendale, 9 Fx. 341 ; therc must be o new
trial unless the plaintiff consented to the damages being reduced,

Ex. Derrern v. Evass. Apri, 30,
Statute of frauds—Sale of goods—Bough! and scld Noles made out
by factor of scller.

The facter of a hop merchant negotiated with the defendant for
the enle to him of a quantity of hops, the defendant agreed
verbally to purchase a certain quantity at an agreed price, and
the factor made out a note of the transaction at the time in the
form of bought and sold notes, altering the date from tae day of
the transaction to the day following nt the request of the defendant.

In an action for not receiving the hops—7/cld, that there was no
memorandum of the contract signed by or on behalf of the defen-
dant to satisfy the statute of frauds

Camity v. Tie L. & . W, Ranway Co.  Aprid, 26,
Railway Compuny-—DLassengers luggage—Merchandise.

C.P.

If a pagsenger by railway, withvut any other contract with the
Company than that arising from taking a ticket to travel as one of
their passengers, so conducts him as that his conduct amounts to
a representation that a package which ho brings with lum to be
| carried a8 part of his personal luggage is only his personal luggage,
whereas the package contains merchandise only (tho regulutions
requising merchandi-o to be paid for) the Company are not
responsibie for the loss of such package and its coatents. It
wakes no difference if ** glass™ be written outsido the package.

Per Bantg, C. J.—That where a Company is crea ~d by act of
parliament with liabilities and duties cast upon it -.ad privileges
and rights granted to the persons dealing with it the party impos-
ing duties on the Company must he taken to know the provisions
of the statute although :t bo a private act.

C. P
THE Mipraxp Rarcway Co. Apperrants, v. PYE RESPOXDENTS.

Feme covert—Order of protection—Right to sue—Retro-activity.

A married women deserted by her husband entered o plaint in
the County Court—afterwards and before the hearing she obteined
an order of protection.

Held, that the order has not such a retro-active effect as to
entitle her to & right to sue in such plaint, which right she had not
at the time of the eutry of the plaint by reason of her coverture.

B. C. Tur Eastery Couxties Rainway Co., REsPoNDENTS V.
WooDARD, APPELLANT.

Railwcay pessenger— Iolder of annual ticket hable to penally for not
producing ks tcket when required—By-laws—Regulations—Special
confrol—Cumulation Renedy.

A By-law of the E. C. R. Co. provides that each passenger not
producing or delivering up his ticket when required shall be sub-
ject to a penalty. The appellant whilst travelling on the line, was
required by a collector, who koew that the appellant was the
holder of an annual ticket, to produce his ticket. IHe refused,
and, upon an information framed vpon the by-law was couvicted
for refusing. Upor a casc stated by the justices it appeared that
it was printed upon the ticket itself, that it was te be exhibited
when required, and that . .e holder was subjected to the regula-
tione in regard to pnysengers. Theappellant also when he took the
ticket agreed in writing to abide by the by-laws of the Company,
and to produce the ticket when required, or, in default thereof to
pay the ordinary fare.

1leld, that the conviction was right; that the appellant was a
passenger subject o the by-laws; that the by-laws were reguia-
tions within the meaning of the terms upon the ticket; avd that
as the appellant had absolutely refused to produce his ticket, and
had not paid the ordinary fare the penalty under the by-lnw could
be enforced notwithstanding that by his special agreement he bad
agreed to produce the ticket or, in default, to pay the ordinary
fare.

Tre Law Macazixg axp Law Review for February, 1862,
London : Butterworths, 7 Fleet Street.

We welzome this number of a valued legal quarterly. The
contents are as usual both able and interesting. The first is
a bLiographical sketch of Sir John Patterson, for many vears
an ornament to the English Bench. The sketch, which is
written in an easy style, is full of interest. Lawyers are
delighted to read of the habits, vicissitudes and successes of
those who have attained emineace in the profession. Sir
John Patterson was born on lith February, 1700, and died
an 28th June, 1861, He was first appomted to a seat on the
[Bench on 12th November, 1830, On Ih Jacuary, 1852, he
Presigned ahat appointment. Vrom bt time 00 the dov of
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his death he was a member of the Privy Council. The second
is n paper on international general average, the object of
which is to shew the injurious results to commerce from the
want of some iuternational system of goneral average, and
at tho same time to point out the best means of accom-
plishing that object. The writer displays rouch learning
in tho treatment of his subject. ‘The third, beaded Ancient
Irish Conveyancing, is the substance of a paper read by Mr.
J. Hoband Smith,%\l.A., at the meeting of the National Asso-
ciation for the promotion of Social Science beld at Dublin in
Auagust Iast, The writer starts with the proposition that a
system of jurisprudence of a comprehensive nature existed in
Irelaad long anterior to the arrisai of the Anglo-Norman in.
vaders in the twelfth century. The remainder of his paper
is devoted to the proof of that proposition. The fourth is
a short and curious pn%er on tho rights, disabilities and
ussges of the Ancient English Peasantry. The fiftk is a
paper on the disharment of Edwin James by the Benchers of
the Inner Temple, and is evidently written with the know-
ledge if not under the instractions of the Benchers. It gives
to the public the facts which rendered necessary that pro-
ceeding, and these facts appear to be au ample justification
for what was done by the Benchers. The six(% is a review of
the eighth edition of Sugden on Powers, just issued from the
pen of Lord St. Leonards. The seventh is an investigation of
tha several vexed questions which were raised out of the
affair of the Trent. The eighth is a short paper on the prac-
tice of the Divorce Court, in which the writer dwells chiefly
on the fact that the wife whose husband commits adultery is
without redress, although the most complete redress is af-
forded to the hueband whose wife is unfaithfal to marriage
vows. The nintk is a paper on the Disunion of the United
States aud tho right of Secession. The counclusion at which
the author arrives is that * there is much to be said on hoth
sides.”

Tae Epixsrrem for January, 1862—New York: Leonard,

Seott & Co., also received.

Contents. 1. Life and Writings of William Paterson; 2.
Sewell’s Ordeal of Free Labour; 3. Max Miiller on the
Science of Xangaage; 4. Felix Mendelssohn’s Letters; 6.
Wrecks, Life Boats avd Light Xouses; 7. Barton’s City of
the Saints; 8. May’s Coostitutional History of England; 9.
The Lady of Garaye; 10. Belligerents and Neutrals,

Tae WestuinsTER for January, 1862—New York: Leonard,

Seott & Co., also received.

Contents: 1. Law in and for India; 2. The Dramatic
Poetry of Ochlenschliiger; 3. The Religious Heresies of the
Working Classes; 4. Income Tax Reform; 5. Admiral Sir
Charles Napier; 6. On Translating flomer ; 7. Popular Edu-
cation in Russia; 8. The Awmerican Belligerents; 9. The
late Prince Consort.

Brackwoop for February, 1862—New York: Leonard, Scott

& Co., is also received.

1. Caxtonians, a series of Essays on Life, Literature and
Manners. These essays promise to bo well worth reading.
They are by the author of ““ The Caxton Family.” The first
essay is “On the incressed attoention to outward pature in
the decline of life.”” 2. The conclusion of Wassail, a Christ-
mas story ; 3. Physicians and Quacks ; 4. Cunclusivn of Cap-
tain Clutterbuck’s Champagne ; 3. Chronicles of Carlingfonf H
6. The Origin of Language—a Song; 7. The Defence of Ca-
nada—a long and, at the present timo, deepl;: interesting
paper. The writer thinks that a war between England and |
the United States, since the affair of the Trent, is only de-
ferred, and that if not imminent, is pretty sure to come sconer

or later. In arder, therefore, that Great Britain may be pre-

pared for the contingeney ho throws out a number of sugges-
tions for the Defence of Canada. 'The writer is evidently a
military man of experience, and his suggestions well worthy
of consideration.

Tae Ecrecric Macazive for Mareh, 1862—New York: W.

H. Bidwell, is received.

It opens with a portrait of tie King of Prussia. In the
next we are promised a portrait of Her Mujesty the Queen.
The contonts of the Lettor Pross are as usual copious and
well selected. 1. The Italian Clergy and the Pops; 2. Eliza-
bath Barrett Browning; 3. Tho Poetry of Age; 4. Concern-
ing the World’s Opinion; 5. Are the Planets Inhabited? 6.
Comets and their Phenomens ; 7. The Constable of tho Tow-
er; 8. Life and Times of Edmund Burke ; 9. Ancient Forests
and Modern Fuel; 10. Story of thhe Winter Light; 11. Dis-
coveries, New and Old; 12."The Straggle in America ; 13.
The Coronation at Kiningsberg; 13. Martyrs to Adventure;
15. Possible Future of Russia and Poland ; 16. King Frede-
rick William Louis; 17. Passages in the Last War; 18. The
ébb&)t Female Collegiate Institute; 19, The Last of the

ondes.

Lapy’s Roox for March—Philadelphin: YLouis A. Godey,
also received.

This number contains no less than sixty-eight engravings,
and nearly all of them illustrative of the proper coatume for
Spnn;i. The letter press is entertaining and instructive.
The Mogazine is now so well known to that class of readers
for whom it ig designed that nothing we can say will enhance
its value. We wish the magazine the continued success which
the enterprise of its publisber so richly deserves.

Liovo’s Miuitary Map axp GAzETTEER OF THE SOUTHERN

SraTes.

This at the present time will be found a most nseful com-
pilation. The Map, unlike many others that are palmed off
on the publie, is drawn from actual survoys made by South-
ern surveyors. We believe it to be not only the most relinble
but by far the most complete Map of the Southern States now
ofiered for sale. The statistical information furnished on the
back of the Map is of great importance. It appears to have
been compiled with great care and to be very complete and
well condensed. The whole undertaking 1s entitled to s Jibe-
ral support from those intercsted in the struggle that unhap-
pily is still pending in the Southern States.

APPOINTMENTS TO OFFICE, &C.

NOTARIES PUBLEIC,

JAMES HENDERSON, of tho City of Toronto, Esquirg, Attarosy-at-Law, to bo

a Notary Publcc in Upper Canada— Gazettod February 8, 1862.)
CORONERS.

BENJAMIN HEATON LEMON, Esquire, M D., Associato Coroner, County of
Lincoln.—(Gazeitod February §, 1562)

BENJAMIN HEATON LEMON, Psqulre, 3.D., Associste Coroner, Connty of
TWelland.—(Gazetted Pobroary 8, 1662.)

JOERN GILCHRIST, Esquire, Assoclafo Coronor, United Counties Huror and
Bruce.—{Gacetted February §, 1862.)

PETER C. DAVIS, Esqulre, Associste Coroner, Unitod Countics of Frontenac,
Leonox and Addington.—{Gazetted February 22, 1862)

REVENTUE INSPECTORS.

THOMAS WHITE, of Peterborongh, Rsqulre, Revoous Inspactor, United Coun-
tics of Petorborough and Victoris—~{Gzzotted February 8, 1862,

HENRY G0DSON, of the City of Toronto, Esquire, Revenus Inspector, Revonno
District No 3, Conntics of Yerk and Ontario.—(Gazettod February 8, 1862.)

——r

TO CORRESPONDENTS.

“CLeek 610 D C. Co."—* E. B. K V--* ScRummivy."—~Under  Division Courts.

“Wnuaxk W. Sxira "—% 3, C. L»—% A "—Uonder *Genora} Correspoadence.’s

“X.Y.Z" Your lctter accidentally omittod. In apswer, wo think both first
and laxt day s muat e excluded,



