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THE UPPER CANADA LAW JOURNAL, CONTENTS.
SNICIPAL AN AL COBRTS 71 —_— PAGE.
MUNICIPAL AND LOCAL COURTS' GAZETTE. DIARY FOR JUNE 1ar
CONDUCTED BY NOTICE ... 137

W. D. ARDAGH, Barrister-at-Law, and EDITORIALS:

ROBT. A. HARRISON, B.C.L., Buarrister-at-Law. ADO 1710X OF KEGISTRATION OF JUDGHEN 137
IS published monthly in the City of Toronte, at &4 per ADNISION AS A ATTORNEY 139
annum if paid before 1st March in each year: $5 if paid Law ScuoLrsirs 1o
» Dar: ron Jupwiats 11

aiter that periud; or five copies to onc address for $16 per
aunum, in advance.

It clnims the support of Judges, Lawsers, Officers of Courts.
Municipal Officers, Caroners, Magistrates, and ull concerned in
the aduminstrativn of the Law, on the following grounds :—

Ist. Itis the only Legal Perivdical published in U. Canada.

Znd. Each number contains Reports of cases—many of
which are not to be found in any uther publication.

3rd. Chamber Decisions are reported expressly for the
Journal,

4th. Each number contains original articles on subjects of
professional interest.

5th. Each number contains article in plain language for
the guidance and infurmation of Division Courts, Clerks, Bai-
1iffs and Suitors, and Reports of cases of interest to all whose
support is claimed.

Gth. Each number contains a Repertory of English decided
cases on Puints of Practice.

Tth. It is the only recognized argan of intercommunication
between Lawyers, Officers of Courts, and others concerned in
the administration of law.

8th. It is the only recognized medium of advertising on
suhjects of legal intcrest.

9th. It circulates largely in erery City, Town, Village and
Township in Upper Canada.

10th. It exchanges with more than fifty cotemporary pe-
rindicals published in England, the Cnited States, Cpper and
Lower Canada.

lith. It has now reached the seventh year of its existence,
and is steadily increaring the sphere of its usefulness.

12th. It has advocated, and will continue to advocate sound
and practical improvements in the law and its administration.

Vols. L, IL, 111, IV,, V.and VI. on band, $21 the six, or
$5 fur cither separately.

Thke Advertising Charges are:—

Card frr one yeaar. nat ding fuar lines.

OneColumn (30 lines) per Jcne ..

Half 2 Column (30 lnes) per ixene

Quarter Colutnn () lines) prer issua

Eizhth of 2 Cotamn (10 lines) per Jesn

T Card not e dlog four li; d pti
in adrance, oaly §6.

MACLEAR & CO., Publishers, Turonto.

coon~il
-

R PE-X-]

onmco

for oneyear, if paid

QUEBEC AGENCY FOR THE TRANSACTION OF BUSINESS
WITH THE GOVERNMENT DEPARTMENTS.

. J. GIBBS

AS OPENED AN OFFICE IN QUEBEC FOR THE TRANS-
H ACTION of the Basiness of Partics, residing in Upper Canada
or clsewhere, with any of the Government Departments.

Persons desirous of sccuring Patents for Lande, or having Claims
of any kind against the Government, or requiring any information
obtainahle at the Crown Lands’ or other Public Offices, may have
their business diligently atiended to by a Resident Agent, without
the cxpense and inconvenience of & journey to Qacbec. Patents
of invention taken out.

All prepaid communications, addressed Box 336, Post Office,
Quebee, will receive immediate attention.

October, 1859. H. J GIBBS.

STATUTES 7 LAST SESS10N OF PARLIAMENT:
Chapters VL, IX., X1V, XLE, 208 XLV ouurrueessurersemenseneereessmessene 141

! SELECTIONS.

Tue EXIZUIENCY OF ADOLISHING THE PRACTICE 0P OPENING BIppINGs IN
TaE CorRr or CANCERY. oo amen meaee 143

DIVISION COURTS. °
Tare LAw AND PRACTICE 07 THE UPPER CANADA DIVISION COTRTS mvuersrensene 146
C \CE . ur
C. C. REPORTS.
QUEEN"s Bencn: .

Inthe matter of Frederick Stewart MacGarhen. appising to be ad-
mitted n an Attornay and Solicitor (Articfed clert—Service—
Erpiration of Artectes less than fuurteen days before term). .47

H: rega ( Regis ixnon of fgage in crrtifioitr—
Actum therefur—Nutice of uction and limifatum—¢ onsol Sal. U C.,
chups 120, 83—Damages—Lusts of suit by first Norlgagee) .......... 148

In Re Allin, &c. {Arhic'ed Clark—Application for admission a3 an
Albrney— Roquisis - 19

Regina r. The Trustees of School Srction No. 27, in the Tawrship of
1 yendinaza, in the County of Hastinzs (Schonl Trudtres— Manda-
Mmus— Allach Pract.cc).

Coaxszrs:

Henry MecDermott r. John Stanley Reeling (Epctment— Apprarance
of persuns ther than named in wot— XYirtgage). N

Robert A. Land r. Jasper T. Gilkison and Humphrey Arthar (Eject-
menl— Wrat of injunetiom rofused) . 181

Boulten r. Rut:an (23 ¥ic. Cap. 425 3— Keference for Trial to County
Jdge— When), 151

ELECTION CASES.

The Queen on the relation of Ienry Lutz azainet John W, Hapking
(Municipal Elrgtion—Duty f Keturnirg Officer— Alteratiom of Vile
—~Qualifcation af Tilrre—(bourt of Revinim—Pincer to olirr Rell—
Clagr of Poll—Tie—Daty of Returning Offiorr—Scrutiny)...

The Queen ou thie cclating o1 Willixus Flaimgan oo Jodn Me

ipal Elecric tifioati Cundi Innt

( ¥ ¢ o erper—(hn-
tract with Corporativn as Surdy for Treasurer of Mumicipelity)..... 15§
ASSESSMENT CASE.

I the Matter of the Appeal of tha Sisters of Charity of the City of
Ottawa ( E: i piog

CUUNTY COURT CASES.
Abbott r. Skinner ot al. (Arditration and awerd—Adion—Plscding 18

1350

nesaase s 50

1%

~=Suficirney af ciward)
GENERAL CORRESPONDENCE.
SPY 10
A S 150
A Surse 161
Hoxa Fiors 161
MONTHLY REPERTORY.
Couxox Law. 1061
Casxersy 13
REVIEWS 1R
APPOIINTMENTS TO OFFICE 164
TO CORRESPONDENTS 168
REMITTANCES.

R.C. & C, Torazto, §10, T. W. S, Guelph. &4, T O. R.. Welland, 810. M. £ 8.
¥~ Tornato. §6, Towaship of Plympton. §6.23, Han. J. H. C. Toronto, £10, W.. P.
& B, Tomnto, 85, J. J. R. F.. Belleville, §1. A. & T. W, Delleville, £29, R & B,
Rellerille, $10, . I, P.. Bellerllle. §22. L. II. 11, Belleville, $3, W. W. D.. Tielle-
ville. §9, R. H.J.. Bellerille. £7.59, 3. J. B, Rinmston. $30. 0.8, G Ringston. $12,
C. F.G, Kingdoa. §231. OR. & M., Kinzston, §10, Judge M., Rrockville, §4. .
3, I Brckville, $13, A, C., Kingston. §13, P. T. I., Sarnis, 84, T- McK., Bramp-
ton. §5, H. R.. Taronta, 36, R. B, Loodos, §5. A. J., Naitawamgs, $4. A. M. H,,
Torono, 3, R. N, Turonte, §5, W. )., Tomnto, &5, T. M. Torontd, §4, A. S, Sar-
aia. 310, C. C. & WcM., Toronto, 83, Juize ., Toronto, §3, Sherif of York and
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SCITTOOTL,
oF Bt

UNIVERSITY OF ALBANY.

rl‘“'; next Term commences on the diist Tuesd y of Sop-
tembor next. There are three Tetms jn a year, and any
Trorms constitute a Coun-e,

[LAW

three successne
Yor Caoculuns, address
AMOS DEAN, Alluny, N Y.
1~ul.

THE EUNSULIDATED STATUTES.

r I'F Sulseribers have great p]mxure in stating that they
h e been anpointed l pyer Canada Acents for thc sale
of the Cunsviidated Statutes, which have now, by procl. wiation,
beenme Low. Thev hoe them complete, or in Codes, as de-
tuiled beneath, and will be happy to recerve orders,
The Cunwlhm.ui Statutes of Cnada,
" Upper Canada.
The Acts relating to the Admimstration of Justice. U. C.
Toe Municipal Xets, Upper Canada.
The Acts relating to Real Estare.
The Acts relating t the Profession of the Law.
The {\ctn relating to the Regmstration and Navigation of
essels,
The Acts relating to Rills of Fxchange.
The Aects relating 1o the Criminal Law of Upper Canada.
The Militia Adts of Upper Canada,
MACLEAR & CO,
17 & 19 Kine StrEET Lasr.

Jane,

Tueronto, Teb. 2.’3, Iscl.

BY ADAM WILSON ESQUIRE, Q. €

MAIAR OF THE CITY OF TORoNTA

*¢ The Corstablle bath as g d au honits in !us place, as the Chuf Justice
hatlao s

PRICE ONE DOLLAR.

HIS SKETCH, which has Leen prepared more particu-
larly for the use of the Pulice Foree of Toronto, i<, never-
theless, well adapted fur the use of all Constaldes, Shenfls,
Baihils, and uther Peace Officers throughout the Provinee ; and
it will be tound tu be very uscful to the Magistrate, und evea

tu the Lawyer.
MACLUAR

& €O,
D'uhiesie s, Toronto.
Toranto, 1861,

’w

PUBLIC LANDS.
EBTORS to the Crown will take Notice that the

Regalations requiring payment of Arrears due on Public
Lundsare 10 full furce, with the Sanction of Parlinment.
Squattera are reminded that they can only acquire a right
in Public Landa by purchase from the Crown, and that these
lands are sold to the first apphicant.
P. M. VANKOUGIINET,
Department of Crown Lands, Cummssiunrr.
Quebee, 13th October, 1660. $ in.

Ty

WORKS BY R. A, HARRISON, Eso.
l‘lll: COMMON LW PPROCUDURE ACT OF 147 The New
Putes of Court, Ae L with Notes of all deeided eases DPrice,
SN gt FE DD Cadt S Pall Cat
COUNTY COURT RULLSE, wilt Netes Practical and Ex-
plattory, S oo,

THE MANUAL OF COSTS IN COUNTY COURTS, with Terms

of Faved Balls i Ruperiog Comts, 0 cents

THE MUNCIPAL MANUAL for Uppor Canada, with Notes of
Deorbed Cases, and ot Anadytical Tmdex. Prive, S0 Cloth,
S5 00 Rt Culfl

MACLEAR & Co., Pubiishers, King St Toronto,

STANDING RULES,
()N the subject of Private and Local Bills, adopted

by the Legislative Couneil and Legislative Assembly
ard Session, dth Parliament, 20th Victoria, 1857,

That all applieations for Private and Local Bills for
granting to any ndwidual or indicuduals anv exclusive or
peculiar nights or privileges whetsoever, or for doing any iat-
ter ur thing, which in its vperat ou would affect the rights or
property of vthier parties, or for miking any amendment of a
like nature to any former Act,—shall require the folluwing
notice to be published, viz :—

In Upper Canadu—A natice incerted in the Official Gazette,
and in vne newspaper published in the County, or Usion of
Caunties, aflected, or tf there e no paper published therein,
then in a newspaver in the next newrest County in which a
newspaper is published.

Li Lover Cinuda—A\ notice inserted in the Official Gazette,
in the Englich and French languages, and in one newspaper
in the English and one newspaper in the French langaage, in
the [istriet affected, or in both languagesaf there be but one
paper; or if there be no paper published therein, then (in both
languages) in the Official Gazette, and in o paper published in
an adjvining Distriet.

Such notices +hall bie continued in each case for a period of
at lenst two months during the interval of tune hetween the
cluse of the next preceding S:ssion and the presentation of the
Petitivn.

2. That hefore any Petition praving for leave to bring in a
Private Bill for the erectivn of a Toll Bridge, is presented to
this Huuse, the person or percons purposing to petition for
such all, <hall] upon giving the notice pregerilied by the pre-
ceding Rule, aleo, at the same time, and in the same manncr,
Zive anotice in writing, stating the rates which they intend to
wsk, the extent of the privilege, the height af the arches, the in-
terval between the aburmentsor piers for the passage of rafts
and vesrels, and mentioning also whether they intend toerect a
draw- lmd-'\. or not, ard the dimensions of such draw-bridze.

3. That the Fee pavable on the second reading of and Pri-
vate or Loeal Bitl, shall be paid anly in the House in wiich
such Bill uriginates, but the disbursements for printing, such
Bill shall Le pmd in each House,

4. That it shall be the duty of parties secking the interfe-
rence of the Legiclature in any private or local matter, to file
with the Clerk uf each Huuse the evidence of their having
complied with the Rules and Standing Orders thereof ; nnd
thitin default of such proof being so furnished as aforesand,
it shall Le compete. t to the Clerk to report in regard to such
matter, ** that the Rules and Stasding Orders have not Leen
Lompl:ed with.”

That the foregoing Rules be published in hoth languapes in
the Official Gazette, over the signature of the Clerk of each
House, weekls, during each recess of Parliament.

J. F.TAYLOR, Clk. Leg. Council.

10-tf, Wy, B. LINDSAY. Clk.’ "Assembly.
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Tie UCerza Canaby Law Jot st —This well ¢daeted prable (s,
wo e glot o lowit Bas proned Gateentdy svceastul, T Gutents it
Promes of great valus e thee pest ssbo g Janady ant will prove dater =t
10210 the Loited Stalos —Adtercan fuilway Licowgo, = piembor Ut
1s00

Tur Uopra Canatn Taw Jorrva —This neful publicthn for e
terils ¢ e dore 0« We fieartity fe won=td 1t a4 g very dsetul Jousinl,
Wt ety to menbeta of the legal ptodossint but ateo to MaZisteates, Bl
10 AL au LI ta tevery person who wishies 1o heep bt usdt psted 11
lav watters Tt bas Beens recommended et only by the bishest legd
wuthiisties 1 This Peovince but also i the Unted Sates ot Forlasd
Thr present U nber s neplets with uwtul mtosuition — Wulbead fu-
rorier, deptriiber 20th, 1y

UereR Cavang Lan JoLkvaL —We huve recersed the 41 nl number of
this ex-clloat puttiation, wlich is 4 credit to the pubashus s the
Provinee  Amons s great vartoty of articles of intamst, we erpacistly
Bole Lws, 00 vl 1w ~erled on the Cons itutiond Mistory of Coaada, the
o beeap o i despslon declanmg the 1 bt ot perams not parte s tusoifsto
mouch the bushs of the Clerhs ul Courts for JudZivents,  The questtn
Arvse witt of A request ol The Secretary of the Moaactile Pootection
Assaation — Modiral Gueette, Aprd, 2oth.

THg Creek Cavans Law Jotrvar for May, Wessra  VMaclear & Co |
Kins Street, Loronte —l addithn tomteresting 1o ts ot Gaoses revent hy
toed I the several Law Couits and o varn 0y of othernnportant watter,
thix number containg well written ortcdn b avticles on Mae dopal Law De
furm respotmbilitior aud duldes G Scbol Pramees and Jeichers: snd a
contitraation of @ Bistornal Shetch of the Cinetitat o, Laws aud Legal
Dritunals of Canads — Fhorold Guzsette May 19th, 1009

Ueegn Cavaby Law JutgNaL —The Musch number < f this very ueeful
and intereetinig Joutrust hing hern recrived . We think that the articles
foutd wnate pagten afe equs) (o abihity oasnd Gl 1o hindied periodienls
either tn ko cisid of Aurericn Messrs Ardagh & Harnison deserse the
grentest crrdit dor the noner in whach the editorind woaak i perfiamed
We hope their enterprice wiay beas protitatde ss it i3 cralitable. — Husloigs
Chrnydde, May. 160 1NY

The 1 pper Condn Law Jonrnnl - Maclese & Co . Toronto.  This well
condn ted publication. we ace plad to fearn, has pooted etiinently ruc.
cessful  Bfs contents st prove  f grenl value W the Pruleesion tn Ca-
nade und will pr ve tutereating 1o the Lulted States —Legul Jitelligjen-
cer, 1"hiladelpuis, August 8, 1558,

Upper Canoda L v Jogrna! —We have received the firs! namber of
the ith voluwe of this hizhly usctul louvined, putlishet by Vaclar &
Co. of Torwto 4nd edited by the talent-d Rubert A Llarriwen, by,
BC L nuwborof the Comon Law Proedure Act, which has obtained
classiestion atong with the colebrated cunpilers ot buglaod and 3 pre-
ferred by the professiouals at bitne 1o al) otbees,

Thenw Ix 09 omgist rute, mavicipml officer, or privats grntlemen, whoss
profesdion of eduontintt €shes the luw o te well adugastored, shoukd
Le withent it Lliere are Xnot?y grants definmd with s siaipliaty that the
Mokt ordinary nands ean auderstand, ard the teniry pont clunn wiil
fud in its paces. n history of Hhe & ustitution nid faws of Canada from
the arqunpbiop of Brinsh authenty  Sodmeriptior 400 a year, and for
tioe atmnunt of Intour and erudinen bestowed upon it it is w- (b double
the sty t —Vidaria Heruld, January 19, 163y

The L Juurnal of Upper Canadu for Javoary. By Messrs. Advacy
and Hrgidos. Maclear & Co, Tonmto, §4 00 a venr cash.

This 1n cne of e test and mist succassful publicatime of the day in
Cannda and itr suceess prompls e «dltors G greater exertion,  bor in-
stansve they promitse during the procint vaume to devute 3 lnrger porfin
af thete attentesn to Munn gl lae, nt the same tite nut neglecting the
wterests of Welr eneral sulgrnters —Bntish Whng, Junwory Is, 1809

The Tpprr (hinada Law Juurnal, for Junuary. Maclear & Co, King
Street East. Toranto

Thi~ 14 the finnt numlwr of the Fifth Volume- and the pullishers an-
naunce that the teame an whith the paper hac bevn furnishied o sub-
roiters wall regiain ot banged —viz §4 00 per snnua. 1f paid before
the 1sue uf rhe March uumber. aud §5 00 if afterwards,  Of the utility of
the Luw Joursal, xud the ablilitn with shich 1t 1« mndurted, ample
testimonv hax been aflorded by the Bar gnd thy Priss of this Proviace;
811t ix unnecevary for s to a1y much 10 1he wav of ureing its chams
upen the liberal jatrounge of the Canadain public.—ZThervld Gazette,
Junuary 27, 195

Tac Urpek Covant Law JoUrwat a¥n Locat Coruts’ Gazrrre, is the
nawe of an exewllent manthly publicathm, from the estadishment of
Macloar & Cn Toruoto.—It §s cruducted by W, D. Ardagh and K. A
Harnnon, B. C L. Harrinter at law —Price $4 per anoum.— Oshawa Fin-
ducet-r Uctober 13th., 1858,

LAwW Jora®al for November ban arrived. and we have with pleamre
ita1nvainable crntents  Tn our hamble aplnion, the pablicatin of this
Journal is o 1nestinatic ouh to the legal profmsion. We ere unt aware
of the extent of ita crrculatiou S Brantford | it shew'd be taken. howerer
Ly every member of the Rar In town ax well every Vinjistrate and Mant.
cipal Uffiowr.  Nor weasld politicians find it anprofitatle. to paraue {ts
hizhly instructive pmgea. This journal is sdmitted by Trans-Atlant.c
writers to b the most ably enpdueted Jonmmal of the profemaon 1n Amer-
f-a. The Pullishers have onr siacere thanks fur the proseut number —
Braxt Merald, Nov. 16th., 1858

The Law Journal 1a beautifully printed on excellent paper. and, in
deed. o ntals im 113 trpogmpbical sppemranen, the logal record potili-hed
in the wetropolis of the Toited Kingdm. $31a yowr iaa very inamsi

derable s for a0 ma b valaslle 10tormativo as the Law Journal con-
talos.—Jurt Hope Alas.
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Uerer Cavana Law Juiesva Madesr & Co, Torento, Tainuary —We
Bave mo ticgiently apuhen inthe o hest tes e of - tagdts vt ihe atwvs
poriadigl 1hat it s o ucely neceprany tor ug to doauy thing 1ere tbhan
Akt Bdue the oveeipt of the Last number. Tt 4 @lursd x< e nlal 1o
Muanfoqm) olleers gnd Magisttatis us it s 0 Lawywe —Rratf-Ad Laam-
wrr. dthe Malp, 1509 :

Tie Uprrk Casava Lan Juirvab fur Mardh o By W D Ardagh and
Rabt & Hernisan Rorstors at bnw . Madhear & Lo loronte $4 a
vear Gl —ALove we laoe JoldRed Togelbr tor s le Batioe Ve st
sisetal parjodical that noy countey ean arodume, and bsppn are we teoald,
that it appears (0 he well and deservedty patrontsed  We hne <o repett-
e A1y allu fed toats noonsts that the e ader will readily excise any lunger
i the tuentgat — Wiy, Mug, A 1500,

Tite Urerk Cavava Las Jorusal, and Locad Churts Gazelte.

The Augnst nuwber of this steringg publination bas been at band sev-
eraldun  {topunwwith 3 wat wiitien origingl papor ou < Law kquity
anet Justice,” which considers the questions so frequently ashed by these
wies have been, an they sk, siciimized to a legul controversy —-1s
Taw unt Raguby 4 §s Equaty vot Law ™ Liablifty of Corporations, and
Lastahty of Stcamboat Proprietops are next ap ordor and will be found
wortha cnrviul pesuni = A Histoaten] ®Kets b of the Cunstitunion. Laws
And Leggd Pobasials ot Canada ™ s phinaed frow the July sumber, it
1~ comjuled with care, and should be tead By exers youtye Caundian,

The correspondence departt ~ut 18 very tull this month. Thers sre
) tters from seve ral Divasion Court Clerhs, nshjug the cpiurmus ot the k-
Jtom on puintd o law wath which i1t anpurtant svery cborh rhould be
Tunulisr, There ure communications tov feon Justices of the Peace, usk-
jox information upoen & grewt varety of sulyects.  All quentione are au-
swered by the Editurs, and & glnuos at t! s deparimient usust be sulivient
o natisty every Clerk, Juctice of the Puace. Baihff or Convinble thut in no
way can they 1nvent 4 with s much ndvaniage to them-efvx ax 1 pay fog
that 20unt ax x year 8 subk LpNOR 1o the Luw Jewrnul. Tbe seport of
theeasw, © Reginu v Cumimines” by Rolwrt 4 larricom Frq . decideda
the Court of Frror and Appord. 13 very full apd of Courre will receive the
earctul attention of the profession  1be Repurts of Law Courts add great-
13 to the saiue of the publicanup

THe Ureek Canaps Law JoLRvAL &€

Weoare indebited 1o the pubnishers of this interesting law perindical for
the toombers 1111 this dale of Whe present soluwe, (Vo 4 ) cunaencing
with Junuary taet  {te pmges have been Jooket Over Ly wswith mich
juteroat, It is the ¢nly leal pertodical publisbed in Upper Cunada,
ar d 1s conducted with great atahity  kach vuwmber contaios eiabormte
ortaann) articles on professiotind sulge ts, manly of wsportatiee fo the
tar of Canada. but alw ent-rfalatay to that of the Unlted Stater— cow-
munimtions o monted poiuty xod repiier thereto, ferfal insfructions
to magisti aten atid pther Gfirrs—abd putwrous feclrons of the Dirinon
sl ether Gttt of Canada, W welccne (€ ug a0 excellent exchiange.—
The Initstnurgh Legai Journal. Sept dth, 1808,

TuR Law Jolassi. for Fobruary, bag been 1ying on our table for some
tiuc. Ax urual st full o valuable witormanon. We are glad to tind
tunt the circulstion of thes vary ably condus ted publication s on the -
creart—that it is now fouud in every Bearcister s offion of vote, in the
Lands of Disasion Court Clesks, Sheniffy aud Bailhffs.— Hope Guide, Murch
Al 180

Tir UrpEr Caxapa Law Jorrxay for Julv. Maclear & Co.. Torontn, $3
8 vear.—To (i« useful publieatuw the pullic are 1ndebted tr the only
rehnble lnw wuteliteence  For tnatance aiter aif the Toron'o ne wspasers
have cisen o garbled a1 couut of the legal proceedingaan 1he case of Mones
H Commings, out cousen the Law Journol snd spenks the truth. v
that the Court of 2 ppeal has ordercd a pew Toml, the prisvlicr rewaung
in euntod) —Brtad Wing, July o, 18068,

Tne Lrerk Cavans Law Jourvat. Toronto  Maclear & Cn.—The Jnly
puniter of this ralunble joartal hae 1eached us  As it is the anty pobit-
cation of the kind in the Provioee, it ougbt to Lave an exlaiuss circula-
tion, and should be 16 the hands of all busiuess 29 well 25 professional
wen. The priw of subscniption ts fuur dollsrs & year in advauce.—Sjxc-
tater, July 7, 1558,

I pper Canada Law Jorurnal —This hughly icteresting and usesul jour-
ral for.ne has been necoised. 1T eontaineas vast amount of inforowtion.
The articles on * {he work of Lewislation.” ** Law Reforine of the Sesst 1."
 UHintorical skatch of the Castitution, laws and Lepnd Cribunats of Can-
ads,” are well worthy of a careful persual  Thix work ahieuid be fouud
10 the office of every fiers haot aud trader {0 the Proviccw, beipg 1o our
opion, of quite as much use to the merchant as the lawyer.—Lumilion
Npectator —Jurne 8. 1558,

U C Law Jowrnal, Angust. 1858: Toronto Maclear & Co.

Thias valnable law serinl atill maiotaine §ts bigh porinon. We hope its
clrculation is fpcruasing.  Kvery Magistrateshouly patronizeit. Weare
bappy to learo 170t the Dumber before us that dr. llarzisvn's * Common
Law P.ocedure Acts” is bighly spuken of by the Rughtb Juruf, 2 lugsl
authority of considerable weight. Heaays it ia “ alincat as naful to the
Luglish sg to the Canadian Lawyer. aud fa nat ~Fnly the most rwrent, bt
Ly far the moet cumplete edition which we (Jurist) have s-on of thesy -
porlsnt acts of parliament.”—Colourg Star, August 1ith, 1868.

TrrER Ca¥aDA Law JntR¥al—~The August numher of the Upper Cane
ada Law Jowmmal and Local Onirts Gatte, has just come to hand  Like
its prvdecemsors. it majntains ita bigh ding as a peri-dical which showd
e #tudied hy every Lpper Canadian Liw Studeat: and oan-fully rend,
and refern d to by esery intelligent Cansdian who would hecome ac-
queinted with the laws of hs adopted coudtry. and see how these laws
sre administered in her courts of Justice.~Srayfwrd Exumuner, August
12th, 16¢8.
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o DIARY FOR JUNE. ,excess, but is there a sanc wan who would on that account
i — —_ — urwe the destractivn of all urain and,of all vineyards? The
1. Baturday. .. . Fasten TERk ends jtrue rule i3, to remedy the abuse, rather than work the
2 e RO L Couuty Court. destruction of the thing abuced, if zuod in itself. We at
" ;’,’,;";,’.‘,‘ .I'{.'-ﬁr";“:wf.ﬁ:'.fﬁ"(:.:my Gourt Qttingn In each Coanty ionce admit that the law of registered judgwments was
L Y ,2,‘:.,.“{,,‘;}1:&",‘,.‘3,’.7;‘ 2ud Appual cumnieuce 'accompanied of late with much abuse; but we ot the same
f’;JL ;El:?d:;' ::“.ﬂ:;\'::«'l-'vgrg:arm‘l;ncn::::c"‘ finallvtorevies Arseerment Rolls I"ime ‘hi“k that the hw ilse“; ‘f P"Ul‘“"ly rcg“l“ted) was

and for apprrtinnment ot School moneys by Chief apt. of
Schools  Chief Supt to report stats of Grunmar ¥obooly

33, SUNDAY 5th Sunduy after Trinty.

IMPORTANT BUINESS NOTICE,

Poraons indeltest tothe Proprietors af this Journal are requested tn vemember that
all rur past dur accounts have besn placed 10 the hande nf Messrs Puttom f Ardagh,
Atnrneys, Barre, for collectwn ; and that unly u prompt remallance Lo thew wrll

2re ONSLS,
! It i3 wuth great reluctancs that the Proprisiors have adapted this course ; but they
hare heem compelled G du 3030 order Lo enulle them (o mcel thetr currenlt expenses,
which are very heary.

Aona Lhat tAe usefulness of the Journal is o generally admutied 1l wotdid not be un-
reasonable tn expect that the Profesninn and Otherrs of the Crarris swou'd acrord it a
Lberal support, instead of allowing themselves (o be sued fur their subecrlums.

TO CORRESPONDENTS—Ser last page

Ehe Hpper Canada Lak g}nurnal_.

JUNE, 1801.
NOTICE.

The proprietors of the Law JorexNaL have at length deter-

a goud law.

‘The law of debtor aud creditor is in every civilized
! community an important brauch of jurisprudence. ¢ Pay
"that thou owest” is the natural command of cvery system
_of administraiive justice. It has its corroluries. A mao's
- property, both real and personal, should be liable for his
! debts, and so liable as to be available. Property is pur-
chased with money. Debts are contracted on account of
" property. Credit is given on the fuith of property. Men
“are measured more by the breadth of their acres than by
inclination for hoaesty. The furmer is visible—the latter
not in general appareat; the former is tangible—the latter
"uncertain aud unreal. That, therefore, which may be the
; subject matter of the debt, and is often the security, or at
.least the inducement, for contracting the debt, should be
| made available for the payment of the debt, and the more
}available the better in the interest of truth and justice.

It is repugnant to our present ideay of civilization that &

mined to take legal proceedings for the recovery of unpaid sub-|
wrintions, - All accuunts amfmﬁ,,y o §20 a’,’,df,,pw’;,d,’ wift: ma0's body should be seized in fiquidation of his debts.
be, without further notice, placed in suit on the lst July next.! Besides, the body of a debtor, in a country where slavery
Subscribers concerned, who desire to avoid law costs, arc therefure is prohibited, is aot easily converted into cash—the one
required to pay their dues before the day indicated, or abide the ‘ thing needed. Rut these objections do not exist in the wdy
consequences of ueglect. “of making a man’s chattel property and his lands responsi-
- ible for his debts.

ABOLITION OF REGISTRATION OF JUDGMENTS. . Owing to feudal and other reasons, land in England has

By far the most sweeping Act of last session of Parliament  been less available to creditors than goods and chattels.
ig that eatitled “* An Act to repeal the laws relative to the i At common law, goods and chattels, and growing profits of
Regustration of Judgments in Upper Canada.” :lands, were the only property which could be taken in

We can scarcely realize the fuct that this Act is become ' xecution by a creditor. The first step in advance was the
law. Tt is certainly pot a law for which there was much, if 13 Ed. I, St. 1 cup. 18, which enabled the she. ff, under
any, agitation.  All of us were more or less fawiliar with Tcerwiu circumstances, to deliver to the creditor one half of
the abuses that had crept into the system of registered the land of the debtor, until paywent of the debt thereout.
judgments, but none expected a measure of redress in the | This was the origin of the writ of ¢ elegit”’—a writ which

shape of a bill that would effect the entire destruction of

the system itself.

We are not in favor of revolutionary measures. We
prefer rather to heal than to destroy. Such, it is said, is
the great secret of the strength and stability of the British
constitution. He would be a poor physician who, icstead
of endeavoring to remove disesse, should intentionally kill
his patient. If the system of registered judgments involved
any good, we must say the Legislature has been too preci-
pitour jo killing the good in order to get rid of its atten-
dant abuses. There are men who drink strong drinks to

derives its name from the words Quod elegit sibi execu-
tionem fiert de omnibus catalliz et medietate terre.  The
proper writ against goods and chattels has always been the
well koown oue of fleri fiacins. Lands in the colonies
being more a subject of barter than in England, have been
from an early period looked upon in the nature of goods
and chattels for the payment of debts. In this colony there
is in force not only an Eoglish statute of 5 Geo. II. ¢. 7,
which declares that lands and other hereditaments and real
estates situate or being within the colony, shall be assets
for the satisfaction of debts, but sabject to the like reme-
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dies, proceedings and procesees, in any court of law or
equity, fur seizing, extending, selling or disposing of the

change? Becunse, it must be suid, abuses grew into ex-
'istence which our legislative physicians were unuble or

same towards the satisfaction of debts, in like manner vs;unwilling to heal.

personul estate in the colony is scized, extended, sold and

disposed of fur the matisfaction of debts. On the back of | on lands.

The law was, that a registered judgment should be & lien
To enforce this lien, resort was necessary to the

this there are our own statutes, allowing the sale of lands , Court of Chancery. The costs of that court were discovered

under writs of fieri fucius, but subject to regulations pro-
viding that personal property shall be exhausted befure real
property is sacrificed

These statutory regulations would be all that is required,
if it were not in the puwer of debtors, dishonestly inclined,
to get rid uf their property, res] and persona), betwcen
judgment and executivn. lao most cases an interval of
more or less duration elapses between the time that judg-
ment is pronounced, and the time that execution against
goods can be issued. During this joterval it is in the
power of the debtor, under circumstances of strong tempta-
tion, to put his personal property out of his hands. Even
aftor execution issued, and hefore levy, were it not for the
Statute of Frauds, there would be a similar door to dis-
honest practices. Uader the operation of the Statute of
Frauds, 8o fur as the courts of record at all events are con-
ocerned, the deposit of the writ in the sheriff's hands effects
a lien on the personal property until seizure. This, as it is
well known, is a very wise provision—one which, with few
exceptions, works beneficially —in few instances does
harm—in most instances prevents frand.

In this country it is as casy fur a debtor to get rid of his
lands as of bis goods. The temptation to dishonesty in the
oue case is as great as in the other; and the opportunity for
fraud js, if possible, in the case of lands, more tempting
thao in the case of goods. Though in England the sheriff
is by one and the same writ cowmmanded to seize the whole
of the debtor’s chattels, aad one half of his real property,
yet here no writ can be issu~d against lands until the return
of the writ against goods. If the debtor, before judgment.
fail to get rid of his lands, it is in his power to do so afte'
judzment, and even while a writ against his personal pro-
perty is in the haods of the sheriff. Why should there not
be the lien on lands from the time of judgment uatil
seizure? Why should not, at least, the writ acainst good
and lands be at all events joint, so as to biad the lands, if
necessary for purpoeses of execution, from the issue of the
first es.ecution—that is, as soou as possible after judgment ?

It was at ove time supposed that a judgment of a court
of record, whether registered or not, operated as a lien upon
lands. The doubt was subsequently removed by express
legislation. It was by act of parliament declared that unless
registered, no judgment should operate ss a lica on lauds.
Now it is declared that no judgment, whether registered
or not, shall operate as a lien on lands. Why this great

'to be so enormous, that the remedy was worse than the dis-

case. Cascs are said to have occurred, where the land of
an unfortunate debtor, dragged into the Court of Chancery
by a confiding creditor, has been, after great deluy,
involving endless ““appointments,” and as endless disap-
pointments, sold to pay law costs to a frightful amount, and
leaving little or nothing to the creditor who put the court
in motion. Literally this was invoking a demoa to one’s
destruction. But if the machinery of the Coprt of Cban-
cery was found to be such that its cost could not be reduced,
and to be too expensive for the purpose intended, why ot
have substitated a more simple ard less expensive machi-
nery ?  Nobody complained that the existecce of the law
allowing a registered judgwent to operate as a lien on lands
was a grievance requiring legislative action, bat that the
wachioery for making that lien available was so costly that
it consumed the property it was designed to administer for
the benefit of judgment creditors. The abuse undoubtedly
did exist. It of late festered to sach an extent, that it
appears our legislators, in their haste to apply the di-secting
koife, have (blindly, we think) destroyed the vitals of the
<ystem itself.

But cocugh, the law of registered judgments is dead,
and it ooly remains for us, without farther lament, to
bury it.

Let us next, now that the shock is over, calmly contem-
plate the void created, and while considering the weant of
its death, weigh the probable cousequences of the void in
relation to existing laws.

The statute is simply entitled ¢ An Act to repeal the
laws relating to the Registration of Judgments in Upper
Cauada,” but enacts among other things, that ¢ no judg-
ment, rule, order or decree for the payment of money of
any court of Upper Canada, shall create or operate as a
lien or charge upon Jands or any interest therein.”

The Act is true to its object,-—the work of destruction.
It leaves not, so far as we cau discover, a single judgment
clause to tell the fate of its companions. It begins very
natarally with the Court of Chancery, and with one stroke
of the pen deprives parties of the power to enregister the
decrees or orders of that court directing the payment of
money 8o as to bind lands. It pext turns its attention to
the more humble but not less useful Division Courts, and
deprives patties of the power of obtaining ocertificates of

judgment for registration purposes from these courts. It
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then deals with the Superior Courts of Common Law and day. Then what is the meaning of the former cluuse,
County Courts in like fushion. :*¢ that nothing in this Act contuined shall be taken, &c., to

Having gone the circuit of the courts, one would fancy ' affuct any suit, &ec., on or before 18th Muy, 1861, pend-
that the Act had exhausted itself. Not so, however, keen | ing,”’ &e.  Surely if the Act is not to take * effect "’ till 1st
in the wurk of destruction, it peers through our stututes’ Sept., 1861, it can very well * affece’” suits pending oo or
for stray sections, aud fella thew the moment they are|before 18th May, 1861! If we were to read the latter
discovered. It is found that a section giving power to the cluuse alone we should say certainly not, but rending the
Court of Chaocery to charge lands was snugly smuggled ' two together we find it difficult to come to any other than
into the arrest and imprisonwent for debt Act, (cop. 24,) . an affirmative conclusion. The object designed was pruba-
and the “innocent” (s. 21) is accordingly slaughtered “bly to prevent the filinz of bills in Chancery on judgments
Two cluuses (secs. 12, 27) crimiral enough to mention after 18th May, 18G1, but how far that object is expressed
the word “ judygment,” are discovered in the Act respect- we niust leave the courts to decide.

ing the partition and sale of reul estate, (cap. 8G,) and are;  Aguin: what is the meaning of the latter part of the latter

accordingly silenced. Three clauses (secs. 1, 2, 3,) of lheisection, which declures that ¢ in cases of judgments here-
Act respecting mortzages of real estate (cup 87) are tyfure (before 18th May, 1861,) registered, all writs of
emosculuted fur a like offence. Next the Registry Actexecution agninst linds issued before the said first doy of
(cap. 89), the dupe of the courts in this nefarious busi-| September shall have priority according to the re<pective
ness, is discovered, and wade largely to suffer. M”“)’:times of the registrution of the judginents on which they
sections in the heat of the moment are cmupletcly Ul)]i(-l have issued or shall issue respec(ively ” It cenainly
erated, but on reflection are restored, purged of the obnox-! intends that executions agninst lands may be issued between
ious references to everything in the shape of a registered | 18th May and lst September. 1861. It certuinly intends
judgment decree or order. A section (11) of the Act: that some of these executions may be issued on judgments
respecting the transfer of real property (cap. 90) actually ' which have beea registered. But does it allow judgments
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used the words ‘¢ shall be bouund by judgments,” and
paid the penalty of death in conmsequence; but by the
omuipotence of Parliament is restored to life, on condition
that it shall never again use such words. No more offend-
ing clauses could be discovered, but lest any should have
escaped destruction we have the declaration that ¢ All
other statutes, parts and clauses of statutes, authoriziog the!
registration of judgment decrees and orders fur the payment
of money in Upper Canada are hereby repealed.”

Here one would suppose that the Act quite exhausted,
would rest and be as silent as the grave. Utterance, how. |
ever, is subsequently given to two incoherent sections,
the construction of which w’ll, we fancy, puzzle the courts
as they now puzzle us.

Here they are :—

10. “ Nothirg in this Act contained sball be taken, read or
construed to affect any suit or action on or befure the 1%th

day of May, 1861, pending in any Court in Upper Cabady, io
which any judgment ereditor is a party.”

11, “This Act ahall take effect on the ist of September!
pext, and in case of judgments heretufire registered ull writs
of esecutions against lands issued hefure the said first day of
September shall have priority nccording to the respective times
of the registration of the judgments on which they huve issued
or shall issue respectisely.”

We confess we find a difficulty in construing these
clauses separately, and a still greater difficulty in construing
them coliectively. By reading the latter claase we learn
that * the Act shall take effect on 1st Septewber next,” by

which we understand that it is not to take effect before that

to be registered between 18th May and 1st September,
18617 It certainly makes no provision fur judzments
registered after 18th May, 1861, and frow this circum-
stance it may be argued that the intention is, none shal}
issue after that dey. If this be the correct conclusion
what becomes of the first part of the clause which declares
that the Act shall take effect ““ on the 1st September next ?”
The n.caning of this, if it has any meaning at all, must be,
that for some purposes the Act shall take effect on 18¢h of
May, but not for all purposes till 1st September, 1861.

These questions of coustruction suggest themeelves to
our minds, and we are much mistaken if they do not give
trouble to other minds than ours.  Aous vcrrons.

ADMISSION AS AN ATTORNEY.

The mode of obtsining admission as an Attorney and
Solicitor of the Courts of Law and Equity in Upper
Canada, is regulated by Consol. Stat. U. C., cap. 33, as
amended by Statate 23 Vic., cap 48, and the Rules of the
Law Society, passed in pursuance of the powers conferred
on the Society by the former Statute.

Each applicant is expected to be well read in statate and
common Jaw, and more especially the statute law of Upper
Canada, and is required to undergo an examination in
these subjects, in order that his fitness may be tested.

It has been remarked to us, that if the subject of exam-
ination were restricted to the statutes regulating the mode
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of admission scarce ove in one hundred applicants would
pass a satisfuctory examination.

Now, surely, this should not be so. The first thing
necessary is to ~omply with the terms of these statutes,
and in order to do so, a thorough knowledge of their
provisions is essential. It is singular that men will leave
untouched those statutes and rules, an understanding of

which, and a compliance with which, is a condition prece-

dent to all that is expected to fullow.

The consequence is, that wnany have great difficulty in
scrambling through at the appointed time, while others,
owing to unpurdonable neglect, ure thrown back from term
to term, for no other reasou than suoreme indifference to
the strict injunctions of the Legislature and the Law
8ociety.

In this number two cases will be found reported of
interest to thos» for whom these obscrrations are intended.

Our object is in time to direct the attention of sall

concerned to what is required of them, in the hape that
the number of those who display igtorance where know-

ledge should prevail may be from term to term made!

¢ beautifully less.”

We must not be understood as casting any blame upon
either of the gentlemen whose respective names head the
reported cases to which we refer. Though it was in the
power of both, by proper foresight, to have prevented the
disappointments which they encountered, yet they were the
first of their kind, and now stand as beacons to all who are
following in their course.

To use the language of the court in one of the cases,
¢ In view of the possible loss of a term, care should be
taken to enter into the contract of service a sufficient num-
ber of days before the term to escape the difficulty of not
haviog fourteen clear days between the expiration of the
articles and the term that will follow next after;” so we
may add, “In view of the possible loss of a term care
should be taken to leave with the Secrctary of the Law
Society all necessary documents at least fourtcen days
before the term in which applicants intend to seek admis-

sion.”

LAW SCHOLARSHIPS.

In England the study of the law is very expensive, and
in consequence the majority of those called to the bar or
admitted as attorneys are the sons of well-to-do parents.

In Canada, though not so expensive as in England, yet
in order to be czlled to the bar or admitted as an attorney
coosiderable expenditure is necessary. .

The expense is not in either country simply the actual
disbursemeots for fees to the Inns of Court or Law Society,
but rather the cost of living while under apprenticeship.

URNAL. [Juxe,

| In Upper Canada, befure any person can be admitted an
 uttorney, it is necessary for bim, if the graduate of a recog-
nized Uuniversity, to scrve at least three years under articles
.of clerkship; and if not a graduate, a term of five years’
service is required. In addition to this is the cost of
1 keeping terms in Toronto, and other eapcnses of minor
importance.
! Very few articled clerks are in receipt of salaries sufficient
. to support them while acrving underarticles, and by far the
greater proportion are nct in receipt of any salary whatever.
Paymeot during service is certainly the exception in Upper
Cunada, not the rule.
[ Ia order, therefure, to cnable a young man to prosecute
 his strdies under such circumstances, the aid of his parents
ior of friends is in gencral necessary. Some young men of
| extraordinary encrgy do manage to struggle through in
!spite of diffieulties, but, the effect is in general to discourage
‘the son of the poor man—the young man who is left to
derend entirely on his own resources.

Heunce it has always been the desire of the philanthropic
as much as possible to remove, in the cose of really deserv-
|ing youog men bent on professions, the inequalities caused
:by differences of birth, station, and family connexions.
This desire in the several Universities and Colleges has led
to the ostablishment of exhibitions. The same desire has
induced particular individuals in various scholastic ivstitu-
tions to cstablish scholarships. And we'are glad to see
that a corresponding desire has prompted the Law Society
lof Upper Canada to institute a system of scholzrships,
! oper. to the sou of every man in Upper Canada, no matter
L hors lowly his station or straitened his circumstances.

The Law Society, during last Easter Term, ordained
that tiere shall be four scholarships awarded annually in
Michaelmas Term to students standing on the books of the
Society, of the respective annual values of £30, £10, £50
and £60, and open for competition as fullows :

£30 scholarship to students under one year.

£40 scholarship to students over one year and under two
years.

£50 scholarship to students over two years and under
three years.

£60 scholarship to students over three years and under
four years.

Each scholarship to be tenable for one year only, but the
holders of £30, £40 and £50 schoiarships to be eligible
for a higher scholarship in the succeeding year.

Any degree entitling to a call in three years to be con-
sidered as cquivalent to two years on the books.

The establishment of echolarships will not only be an
encouragement to the son of the poor man, but an incen-
tive to honorable ambition to all young men emulous of
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distinction. The sons of rich and poor will in this respect| tice of its Courts of Law and Equity; Williaws on Reul

stand on equal ground— Palmam gui meruit ferat.

If the only object of the scholarships were to aid the
sons of poor men in Upper Canada in being admitted as
attorneys or called to the bar, and so increase the number
of those who embrace the law as their profession, we should
hesitate to endorse the movement. As it is, the number
of those who term after term present theinselves as students
is calculated to excite apprehension.  The profession of the
law, like other profussions, is governed by well-understood
rules of political economy—the luw of supply and demand.
The moment the supply exceeds the demand the surplus
must try some other calling, whercin their exertions to
serve their fellow men will be better requited. We cannot
help feeling that the supply is beginnmg to exceed the
demand, and would ask parents about to ewbark their sons
in the profession, before dving so, calmly and considerately
to weigh their prospects, judged by all the surrounding
circumstances.

The fact is that too many young men are now being
admitted as students of the Law Society, and this cither
because of the facilities fur admission or because of a blind
infatuation 88 to the prospeets in the profession itself—
perhaps a combination of both these motives. While offer-
ing fucilities in a pecuniary puint of view to the son of the
poer map, we incline to think the society might with
adrantage to the public and to the profession increase the
standard for admission as to subjects of examioation and
as to the amount of fees payable on admission. We throw
out the hint for the consideration of those with whom the
power rests of making any necessary amendment or regu-
lation of the kind indicated.

The first examination for scholarships will be during
Michaelmas Term next. Owing we presume to the short-
pess of the time allowed for preparation, the subjects
chosen for esamination are not either very numerous or
very difficult. They are as follow :

For £30 scholarship.

Stephens’ Blackstone's Commentaries, vols. 1 and 4.

For £40 scholarship.

Stephens’ DBlackstone’s Commentaries, vol. 2; Smith’'s
Manual of Equity Jurisprudence; and the Real Pro-
perty Statutes of Upper Canada.

For £50 scholarship.

Stephens on Pleading since Common Law Procedure Act;
Smith on Coutracts; Story’s Equity Jurisprudence;
Watkios on Conveyancing.

For £60 scholarship.

Smith’s Mercantile Law ; Taylor on Evidence ; the Public
Statutes relating to Upper Canada Pleadings, and Prac-

Property ; and Dart on Vendors.

Candidates for scholarships ure required to send in their
names to the Sccretary of the Law Society, by the Ist
November next.

DAYS FOR JUDGMENTS.

QUEEN’S BENCIL,

Mond1y «.cevvveernnennes Juue 17th, at 10 o'clock.

Suturday oo cocnniacan June 22, at 2 ¢
COMYON PLEAS.

Monday ...... eecesratanas June 17th, at 2 o'clock.

Saturday...cco ceeninenes June 22ud, at 10 ¢

STATUTES OF LAST SESSION OF PARLIAMENT.

CHAPTER VL

An Aetto amend chopter erghty mne of the Consolidated Statutes of
Cunada, respecting the Ectradition of Fugitive Felons from the
“nited States of America.
[Assented to 1°th May, 1561 )
Her Majesty, by and with the advico and consent of the
Legislative Couucil and Assembly of Canada, epacts as
tollows :

1. The firat, recond and third sections of the eighty ninth
chapter of the Cunsulidated Statutes of Canada, intitaled :
** An Act respecting the Treaty between ller Majesty and the
United Siates of America, fur the apprehension and surrender
of certain offenders,” are hereby repealed.

2. The following section or paragraph, shall be substituted
for the first sectivn herehy repealed, and shall, in lieu thereof,
be rend as the first section of the said act:

«“Upon complaint made under oath, or afirmation, (in
cases where afimations can be legally taken instead of vaths)
charging any person found withio thbe limits of this province,
with having committed, within the jurisdictivn of the United
States of Awmerica, any of the crimes enumerated or pmvided
for by tho eaid Treaty, it shall be lawful fur any judge of
any of Ier Majesty’s Superior Courts in this Province, or any
Judge of a County Court in Upper Canada, or any Racorder
of a city in this province, or any police mapistrate, or Siipen-
diary Magistrate in this province, or any inspector or auper-
intandent of police, empowered to act as a justice of the peace
ip Lower Canada, to issue his warrant for the apprehension
of the person su charged, that he may be brought before such
judge or other officer, and upon the said person being brought
befure him, under the said warraat, it shail be lawful fursuch
judge or other officer, to examine upon oath any person or
persons touching the truth of such charge, and upon such
evidence as according to the laws of this province, would jus-
tify the apprebension and committal for trial of the verson so
accused, if the crime of which he shall be so accused uad been
committed berein, it shull be lawful for such judge or other
officer to issue his warrant for the commitment of the person
so charged, to the proper gaol, there to remain until surren-
dered according to the stigulation of the said treaty, or until
discharged accerding to law; and the said judgs or otker
officer shall thereupon forthwith tranamit or deliver to the
governor, a copy of all the testimony taken before him, that
a warrant may issue upon the requigition of the United States
fur the surrender of such person, pursuant to the said troaty.”

3. The following section or paragraph, shall be substituted
for the second section hereby repealed, and shall, in lieuthere-
of, be read as the second section of the said act:
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¢In every case of complnint an aforesnid, and of a hearing| 3. The two hundred and fortv-fifth section of Chapter twenty

upon the return of the warrant of nrrest, enpien of the dejo-
sitivns  apon which the original warrant may have heen
granted in the United Staten, certified under the hand of the
persan or peraons issuing such warrant, and attested upon
the onth of the party praducing them, to be true copies of the
original depositions, may be reccived in evidence of the cri-
mivahty of the person so apprehended.”

4. The fullowing section, or paragraph, shall be substituted
for the third section hereby repenled, and shall, in lieu thereof,
be read as the third sectivn of the eaid act:

¢ I¢ shall be lnwful fur the Gavernor, upon a requisition
made as afuresaid, b *he United States, by warrant under his

ho ad and seal, to urder the persun a0 committed, to be delivered ;

to the persun ur persona authorized to receive such person, in
the naine and on sehalf of the aaid United Staten, to be tried for
the crime of which such person atands accused, and such per.
son shall be delivered up accordingly ; and the person or per-
sons, aurhorized as nforesnid, may hald such person in custody,
and take him to the territories uf the snid United Siates, pur-
suaut to the said Treaty ; and if the persun, so accused, escapes
out of any cuatody to which he atands committed, or to which
he haas Leen del.vered as afuresaid, such person may he retaken
in the same manner as any persun acenszd of any crime against
tho laws of this Province may be retuken upon an escape.”

CHAPTER IX.

An Act to adolish the mode of procedure in Criminal cases called
Recording Sentence of Death.
{Assented to 18th_May, 1861.]

Whereas it is expedient to abalish the mode of procedare
in Criminal cases, by which Judgment or Sentence of Death is
entered of record in certain cases: Therefore, Her Majesty,
&o., enacts as follnws :

1. The ninety-first and ninety-second sections of the ninety-
pioth chapter of the Coosvlidated Statutes of Canada are
heréby repealed.

CHAPTER XIV.

An Act to abolish the right of Courts of Quarter Sessions and
Recorder’s Courts to try Treasons and Capital Felonies.
[Assented to 18th May, 1801.]

Her Majesty, &o., enacts as follows:

1. All powers and jurisdictions to try Treasons and Felo-
nies, for conviction whereof the punishment of death is inipo-
sed, and which powers and jurisdictions are, by any law or
statute whatsvever, granted ur confirmed, or which are in any
other manner vested in or exercired hy any court of Quarter
8eesions and Recorders’ Court of this Province, nre hereby
absolutely revoked and determined, and every such law and
statute is hereby repealed, so fur as it may confer such powers
and jurisdictions.

CIIAPTER XLI.

An Act to repeal the Laws relating to the Registration of Judgments
in Upper Canada.
{Asseuted to 18th May, 1861.)

Her Majesty, &c., enacta as follows:

1. The sixty-sixth, sixty-seventh and Sixty-eight sections of
Chapter twelve of the Cunsolidated Statutes for Upper Canada,
intituled : An Act respecting the Court of Chancery are hereby
repealed.

2. The one hundred and forty-sixth section of Chapter
nineteen of the said Consolidated Statutes, intituled: 4n Act
respecting the Division Courts, is hereby repealed.

two of the said Consolidated Statates. intituled; An Act o
requlnte the procedure of the Superior Courts of Common Law
and of the County Cwurts, is herehy repealed.

4. So much of the twenty-first seotion of Chapter twenty-
four of the raid Cunsolidated Statutes, intituled: An Act res-
pecting arvest and imprisenment for debt, commencing with the
word4, * and ne writ shall issue’ to the end of the section, is
hereby repealed.

5. The twelfth And twenty-seventh sections of Chapter
eighty-aig of the said Conrolidated Statutes, intituled : An Act
respecting the partition and sale of Real Estate, shall be rea:l
and, conutrna&m as if the word *‘Judgment” were omitted
therein,

G. The first and second nections of Chapter eighty seven, of
the raid Cunsrolidated Statutes, intituled : An Act respecting
Murtqages of Real Etate, shall be read and oonstrued as if the
words * or registered Judgment creditor’ were omitted there-
in : and the third section of the last recited Act shall be read
und conatrued as if the words * or judgment creditor” were
omitted therein.

7. The fourth, fifth, seventh, eighth and ninth sub scctions
of section seventeen, sections eighteen, thirty six, thirty seven,
thirty-eight thirty-nine, furty-one, furty-two, furty-seven furty-
eight, forte-nine, fifty, fifiy-one, fifty-two, fifty-three, fifty-four,
fifty-five, filty-six, fifty-eight, sixty, sixty-one, sisty-two, sixty-
three, sixty-fonr, sevents-one and sub-sectivn fuur of section
seventy-fonr of Chapier eighty-nine of the aaid Consalidated
Statutes, intituled : 4n Act respecting the Regigtration of Deeds,
Wills, Judgmeuts, Decrees in Chancery, and other instruments,
are hereby repealed.

1. The following sections and sub-sections or paragraphs
shall be respectively substituted for the repealed sections and
sub-sections in the lust preceding section of this Act mentioned,
and sl. 1 respectively, in lieu thereof, be read as the corres-
ponding sections and sub-sections of the said last recited Aoct,
that is to say:

2. Inlieu of fifth sub-section of section seventeen: *Decrees
of Fureclosure, and all other Decrees affecting any title or
interest in land.”

3. In liea of seventh suh-section of section seventeen:
¢ Satisfaction of Mortgages.”

4. Tn lieu of eighteenth section: *Deeds, Conveyances,
Powers of Attorney and Wills are to hie registered through
memorials thereof, and She1ifl"s Deeds of Lande svld for tazes,
decrees of fureclosure and proceedings in Chancery, or of &
County Cuort un its equity side, through certificates thereof.

5. In Leu of forty-seventh section: * The registry of any
instrument, will or decree affecting any lands or tenements
registered under this or any furmer Act, shall, in equity, con-
stitute notice of such deed, conveyance, will or decree, to all
persuns claiming any interest in such lands or tenements
subsequent to such registry.”

6. In lieu of fifty third section : ¢ After any Grant from the
Crown of lands in Upper Canada, and Letters Patent thereof
issued, every deed, devire or other conveyance executed afier
the First day of January, one thousand eight hundred and
fifty-one, whereby the said lands, tenements or hereditaments
may be in any wise affected in Law or equity, shall be ad-
judged fraudulent and void, against any subsequent purchaser
or mortgagee for valuable consideration, uniess a memorial of
such deed, devise or conveyance be registered as by this Act
is rpecified before the registering of the memorial of the deed,
devise or conveyance under which auch subsequent purchaser
or mortgagee claims, subject nevertheless as to devisees, to the
provisions contatned in the fort{-aixth section of this Act;
but nothing herein contained shall affect the rights of equitable
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m..lltgngeen ns now recogmised in the Court uf Chancery it | was granted, from his debts cuntracted up to or befure the dute

Upper Canada.”
":'. In lieu of ﬁﬁdy
having been fuun

rixth section : ‘* Tho doctrine of tacking

{of the presentment «f his patition under the provisivus of the

said act,—ns aluo nuy certificate so granted which un the face

productive of injustice: therefure svery jof it professes w have beon mude unider the said act aund in

deed executed subsequent to the first day ol January, une | pursuance of its provisions,—shall Le valul and in hereby de-

thousand eight hundred and fifty one, a memorial whereof has
been or may be duly registered, shall be deemed effectunl bath
in Law and in Equity, according to the priority of the time of
registering such memorial; and when no memorial of such
deed hus Leen duly registered, then such deeds shall be deemed
effectunl both at Law and in Equity, according to the priority
of time of execation.”

8. In lieu of fifty-eighth section: * When any Mortgnge has
been satisfied, the Registrar or his deputy on receiving from
the person entitled to the amount of such Mortgage, or hin
Attarney, a certificate in the form A, duly proved by the oath
of a subscribing witness in the same manner as herein provid-
ed fur the pruof uf deeds and other instruwnents affecting lands.”

8. The eleventh sectivn of chapter ninety uf the suid Con-
solidated Statutes, intituled : An Act respecting the transfer of
Real Property ard the liability of certain interests therein lo
execution, is hereby repealed and the fullowing substituted
therefur: * Any estate, right. title or interest in lands which,
under the fifth section of this Act, inay be conveyed or assign-
ed by nny party, shall be liable to seizure aud sale under
Ezecution against such party, in like manoer and on like
conditions as lunds are by law liable to seizure and sale under
execution, and the Sheriff selling the same may coavey and
nssign the same to the purchaser in the same mavner and with
the same effect as the party might himself have done.”

9. All other Siatutes, parts and clauses of Statutes autho-
rising the Registration of Judgments, Decrees and Orders for
the payment of money in Upper Canada, are hereby ropealed.

10. No judgment, rule, order or decree for the payment of
money of any Court in Urper Caoada, shall create or operate
a3 n lien or charge upon lands ur any interest therein.

1L. Nothing in this Act contained shall be taken, read o>
construed to affect any suit or action on or before the eigh-
teenth duy of May, one thousand eight hundred aud sitty-ove,
pending in any Court in Upper Cunada, in which any Judg-
ment Creditor in & party,

12. This Act sharl take effect on the first day of Septemver
pext, and in cases of Judgments heretofore registered all Writs
of Execution against lands issued befure the said first day of
September, shall have priority sccording to the respective times
of the registration of the Judgmeuts on which they have issued
or shall issue respectively.

CHAPTER XLV.

An Aet to remove all doubts as to the validity of certain Certificates
tssued by Judges of the County Courts to Insolvents, under the
Act of 1856.

[Amsented to 18th Moy, 1861.]

Whereas under the aathority of an Act of the Parliament
of this Province, passed io the session held in the nineteenth
and twentieth years of Her Majesty’s reign, intituled: *“ An
Act to extend the provinions of the Insolvent Debtors’ Act of
Upper Canada, and for the relief of a certain class of persone
therein mentinned,” many persons obtained from the several
judges of the Cuunty Courts in Upper Canada the final order
and discharge in the said act mentioned ; And whereas many
of the said persons so discharged, have in entered into
business, and on the faith of such orders and discharges being
effectual and firal, have obtsined credit, and therefore it is but
right and just that any and all doubt should be removed as to
the effect of such orders aud discharges: Therefore, Her Ma-
Jjesty, &c., enacts as follows:

1. Each sud every order made by any judge of any County
Court in Upper Canads, whils the said act was in force, which
in effect purgom to discharge any debtor to whom the same

clared to bave the effuct of discharging such debtor frvm all
linhility for or in respect of uny debt mentioned in the sche-
dule of the said debtor, filed on tha preseatation of the peti-
tion upon which such certifiecate was granted; bLut this act
shall not apply to any certificate which may have bLeer rescin-
ded by anv such judge hefure the passing of this act, or to
any certificate to rescind which proceedings had heen indti-
tuted befure the judge who granted the same, on ur befure the
second duy of April, in the year of our Lord one thousand
eight hundred und sixty one.

SELECTIONS.

THE EXPEDIENCY OF ABOLISHING THE PRACTICE OP
OPENING BIDDINGS IN THE COURT OF CHANCERY.

[Read by Mu. Senizaxr Woorwicit at a Grneral Meeting of the
Socicty for Promoting the Amendment of the Law, on Mondoy,
Junuary 14th, 1861.]

From very early times, certainly for more than a century,
it hay been the practice of the Court of Chancery to direct the
re-sale of an estate, although an actual purchaser may be in
existence. The estate having been sold under the order of the
oourt, this practice is denominated, * opening the biddings.”
There are undoubtedly instances where a purchase effected
through fraud or collusion has been set aside by a court of
equity, but it is peculiar to that cuurt to set aside a bona fide
purchase upoo an advance of price (which is the staple of the
new bidding), to open the sale after the purchase has heen
confirmed Ly the master, or, as at present, after eight days
succeeding the judge's certificate. The latitude allowed is
considerable, and the discretion absolute. It is immaterial,
with regard to the principle, whether the disappointed claim-
ant were present or not at the sale, nor is any advanced sum in
particular, £3 £10, to be considered as conferring any certain
right to the privilege, nor even after the eight days, can a
purchaser be entirely sure whether some sinister suggesiion
may not, at least embarrass him with an uncertain litigation,
the court having, on the one hand, the unctivn of keeping faith
with purchaeers, and on the other, an anxiety to help suitwrs
by shielding thew from the remotest chance of collusion, It
may be said that thess diufficulties, which occasionally beset
the purchaser in chaucery, may have operated to throw a sbade
over the value of the property offered. By analogy to the case
of copyholds, the price of which is calculated with reference to
the expected fines and other burthens, it might be supposed
that the buyer of a chancery estate would likewise make his
tender in confurmity with the prospects he might entertain
of future disappointment or litigation. Ience on the other
hand, the court might bave interposed its anomalous jurisdic-
tion in order to protect property from undue depreciation.
It must however, be remembered, if any weight be assigned
to this srgument, that there is always a paper contsining &
reserved bidding, which remains in the hands of the auctioneer,
until the closs of the sale of each lot; so that it would seem
to be a sufficient protection to produce this rezerve withous
calling in aid the additional power which the courts bave so
long assumed. The %ueotion is, whethor there are any claims
on bebalf of an intending purchaser in the Court of Chancery
of & superior character to &oae of a person who has been dis-
appointed of his wishes at an ordinary auction. There have
been three elements in the consideration of this matter—the
state of things befure the confirmation of the report by the

master ; the position of vendor and purchaser after that sp-
proval; and the condition of the same parties under the
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madern usngs of allowing hiddings to he npened within eight
duyn next after the signnture of the judge's certiticate of sale.

he tiret piint hae been productive of mary discussiona, the
secnd and third must be viewed within a much narrower
circle. Under the first head, n ressonable proposal of augmen-
tation was genernlly deemed sufficient to warraut the succene
of the applieatinon fur & new anle, as in the case of a price
wholly inwdequare to tha value of the estate («) There is no
rule a® to 5 per cent. or 10 per cent. The discretion of the
Judza under ench peculine congern is emploved. Where a aum
of £330 wns «ffored as an addition to £35,300, it was not ac-
cepted, being tw amall, and the judge took ngension to observe
that the csurt dues not csnfine itsell to n particular rate per
cent_, although 10 per cent. is & surt of general rule. (4 But
£500 added to £12.010 were permitted. (¢)  So £500 on
£8950 (4) Under any circumstances, an advance of less
than £40 will not be received. (¢)

A larger sum seemn to have been expected fromn a person
present at tho sale than from asteanger; (/) indeeda nlruggle
was made to hinder & person present at the sale from any in
terference, as to future views upon the estate. * The principle
enunainted by Sir Juhn Leach waa, that the rales by the court
would not in that ease have the full benefit of tho spirit of com-
rticion. and the cases were Somner v. Charlfon (g) and McCul-
'och v. Cothatch (h) and anuther case, as it seems, hefore Lind
Kenyon. (i) But thess authorities have nut survived in that
character, although Lord Eldon was much disposed, using his
own words, ** Tu discournge a pernon present at the sale, and
lying Ly. rpeculating upon the event, and ufierwards cuming
orward with an advance.” (j} Yet he gave way, upon being
iofurmed that in the only ense to the contrary the person seek-
ing to open the Lidding was a party to the cause. (k) Lord
Loughborough had previously eanctioned such an vpening,
althvugh it was said that the estaies hnd been rold abave the
value. ({) It dees not fulluw, nevertheless, that a chancellor
conniders himnelf buund by the decision of another chancellor
And the second bidding was allowed, at the instance of & per-
son who bad attended the furmer sale by an agent (m) So
again, the unly duubt was as to the amount of the advance in
such acuse : and thatamount haviag Leen increased, the order
was made. (n) It is no objection that a party interested as a
residunry legare, seeks to have n second sale ;(0) still, the righs
rvule is, that the opening of biddings is not 80 much intended
for the purchaser ur persuns desirous of o fresh sale, as for the
owners of the estate, especially creditors, infants, and persons
who are not acquainted with the value of pruperty. (p)

After the confirmation of the report of the sale Lv the mas-
ter it was certninly most unusunl tointerfere. (g) Mere over-
bidding was not deemed sufficient. () There was some collu-
sion in Gower’s onse; (5) and, on that ground, the biddings
were re-opened, but after the second aale, an adrance of £2,000
in order to a third sale was rejected, for this was overbidding
slone. Thic denia’, howerver, as to overbidding, must not be

(=) By Lord Langdale, 17 L. Ch. 486, ia Munvers v. Furse.

() 1 Rim. & 8tu., 20, Guralons v. Bdwards. 2 Madd. Ch. Pr Bridges v
Pialips, N.8. i

(¢) 2 Ruse, 000, Lefroy v. Lefroy. (d) 1 MC). 82. Frarsom v. Collett,

(e) 4 Mada 400. Mrriowe v. Wa/don and Gilbert v. Withered was cited, 8. P. Tbid
Bee 0rmw [rivh canes,  £40 at the least, £10 por cent. in advance. Ra'e refured
or. Fart. v C. 3 Moll. 810, Leland v, 8ov 1Lid. S8, Aubdrey v. Denny.
210 per c-ut. nequirud upna & larger sum, 1bid. 508, Chester v. outs of
mmﬂwhm Seo several other casvs. Dart's Vend. & Purch, 3rd

(7) Jac. Rop. 528, Tynda/lv. Warre. (g) 6 Ves. 685. (A) 3 Madd, 31¢, Tbid.

(¥) 16 Ves. 140, by Bunyon amieus curis, Lord Eldoo apparently acc. in Preston
v. Burker. 7 (5°o Ves. 117 Rygdy v. lm«mr':;. v

(k) 2Jac. and W. 347. Thorakall v. Tharnhuil,1 Ch. P. Coop. 380, SAallcross v.
H;blﬂva. (1) § Ves. 655, Tuit v. Ld. Northwick. P (m) 10id,

(n) 5 MClelland 82. Fears'm v. Cullett.

{0) G Coop. 96, Hruoper v. Godwin, (p) 2 Ruse. 008 Lofroy v. Lefroy.

(7) 3Ben C.C.475, Sokt v. Nesbit. 1 Ver., jun 2 7, Prideruzs v. Prudeauz. 1N
Ver. 57, Mmwe v. Buhap of Durhum. 14 Ves. 151, Waiile v. Wiison. 1 Kay & J. 28.

(r) 3 Ansts. 658, Boyer v. Blaskwell. (s) $ Eden. 348.
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eonfuunded with overbidding aluue before the cunfirmativn of
the report or the certiticate. The priuciple is quite different.

A fault on the part of the purchuser will produce this alter-
ativn, an fraud. Su fraudulent negligence in another person,
an agent, fur example, would have the same effect, for it is
agninst conacience that the purchaser should take advantage
of such misbehuvivur. Yet so precarious were the proceedings
of courts of equity, that in cnses where Lurd Eldon would
decline to interfere, Lord Loughborough, even after the con.
fiemation of the report, hesitated simply upon the amount of
advance, * They must bid more,” enid the chancellor. They
bid mure, and the offer was accepted. (¢)

Upom one occasion the vendor was in prison, and before the
confirmation of the report, he had a promise from two persons
that they would instruct their agents to upen the biddings, but
thev fuiled in their engngement. There was an overbidding of
£4.000, the largest sum ever known in that character. Never-
thelesn, the lirds commissioners would nut have acoepted that
sum as an overbidding without more, but they yielded to the
circumstance of duress, requiring from him, the vendor, a
depoeit of the full sum of £4,000. (1) Yet, strong as this case
appears, Lord Eldon said he never would have made these
orders. lle disapproved strongly of Wutwon v. Birch. There
was neither fraudulent conduct in the purchaser, nor fraudu-
lent negligence in any other person. (v)

Fraud, therefure, is devisive upon the point. A survey was
made of an estate, and by collusion with the tenants (who
would pay su much leas rent), the value and quality of the
estate were underrated. It was then suld tur the henefit of
creditors, and fetched £27,500. £80( were then offered in
advance, the report not having as yet heen confi: med, and &
~econd sale took place. The sum of £28,500 was then uffered,
and tho master reported in fuvour of the bidder. The repurt
wan then confirmed, upon which all these facts of oollusion
and deprecintion were revealed, and £2,000 more being tun-
dered, the anle was again opened, it being positively afirmed
hy the chanceller (Lord Northirgtun) that the overhiddin
alone would not have sufficed. The estate brought £38,
and £2.000 still in increanse being pressed furward, the court
declined t interpose after the cn ifirmation of & fresb repurt.(w)
Thus the principle of uverbiddiag and fraud were clearly dis-
tinguished.

Surprise was scarcely held to be an ingredient upon the
dircussion of the master’s report, nor is it now under the cer-
titicate. At all events, where the npplicant was present at 8
sale, and was informed, in common with the rest of the com-
pany, by the auctivneer, that any vne might come within eight
days after the report, but fuiled to appear, no allegativn of
surprise was allowed to be entertained, (z) and a mistake as
to the day of sale will require a slrong ndvance.(y)

We have aaid that the certificate of eight days is equivalent
to the old confirmativn of the report by the wnaster, therefore
within that time the biddings will be opened, (z) and it is
worthy of remark that the modern judges of the Court of Chan-
cery are quite prepared to support the practice which is nuw
under discussion, notwithstanding the furce of prior decisions.
Very specinl circomstances might even induce them to yield
to an application made at the end of eight days frum the
certificate of sale. Thers appears to be sorue onlour for this in
& case where the purchaser bought a fot fur £2,770, and signed
the cuntract. It was on the 20d of August.  On the 4th the
certificate was settled, and was approved on the Oth by the
judge. Eight days clear were then allowable for any one to
apply for an order to open the biddings. That periud baving
expired during the luong vacation, the purchaser required the

(¢) Ves. 88, Chetham v. Grugeon. (v) 2 Ves jon., 51, Pteon v. Bérch,
() In Morice v. The Buhop of Durham, 11 Ves. 57.

(w) 2 Eden. 348, Gower v, Goorr.

(z) 2 Jac. & Walk. 347, Thornikild v. Thoraki.

(») 1 Ves,, jun. 453, Anocn.§ (») 1 Kay & J,, 38, Bridger v. Pinfuld.



1851.) LAW JOURNAuL. 145

abatracts uf title, and theag he got, togather with the valaation ' reality A private contract, had offered mure than £30,000 for
of the timber vn the cstuto on the 21t of Angust.  The bLusi- xn estate, shauld have been auddenly aupplanted by & buyer
pess then proveeded ; but on the 29th, A summons wns served who had deliberately cent, in writing, to the proper authurity,
upon the purchaser, to the effect that i€ all his costa should be | the amount which he was prepared to give. 1t is pre-umed
pnid. another person having offered, an advanced bidding : that the successful anellee in this cane might, in his turn,
should Le substituted in his room. The Vice-Chancellor ntating  have heen deprived of his bargain by the tempting tender of
that the incrense of price amounted to £300, geanted the prayer, £40,000 by another aspirant.  Particulae reference was made
anil made the order; whereupon the purchaser appealed. in Osworne v. Foreman to n decision of the Vice-Chancellor
Now, there were sume singular facta in this cnve. The agent| Wood, then recently delivered by that judge. Lord Justice
for the person who had beon 8o far ruccessfi 1 1n npening thel'l‘urner seemed anxivus to aveid a collision hetween the
biddings, had nctually declured that he would bid no longer, | authoritios, or to establish a diversity of opinion between
since the biddings had gone far beyond the value®of the property. | himself and the very eminent person just mentioned, * But,”
The land, as valued, was worth £1,400, whereas, £2,270 were | said the Lord Justice *‘this case, in the opinion of their

offered for it at the sale. Of course, according to the most
ordinary rules of common eense, the appeal succeeded ; but |
the L. J. Knight Bruce used these equivocnl expressions—'
“Glad as he would have been to give the applicant reliefon a:
substantial advance of price, he thought it would he dangerous
to the general practice of the Court to grant the apylicution.
The case Avwever swas nnt one for cusfs.” {a) It I read thixs de-
cinina rightly, it holds that an individual who has offered
£1,300 more than the value of un estate, and who has, tc all
intents, been declared the purchaser, and who has July awaited
the time prescribed by law fur the ratification of his purchase,
may be suddenly invaded by a new claimant, narrowly avoid
the consequences of the claim, and be suddled with his own
costs uf & most righteous appea.. So closely pressed were the
couneel sgainst the purchuser, that they firat ohjected to the
counting of any part of the vacativn in the eight days; and,
secondly, they called this a case of great hardship, because the
interests of infants were concerned.

This event occurred in 1856 Some months afterwards
anothor case arose of equal hardship, if we regard the principle
of the subject now under consideration, () A propertv bad
been put up for sale, but the rescrved bidding was not reached.
Upon this, it was settled that a sale with sesled tenders shnuld
be attempted. There were two candidates ; one offered £36,
500, the other £34.000. Un the 8th of February, the chief
clerk fuund in tavour of the higher sum. On the 12th, the
certificate was signed and appruved by the Vice-Chancellor;
but on the 11th the day previous, a summons had been taken
out by the person who tendered the luwest sum, 3, e. £34 000,
and upon the hearing, he having then proposed to give £38,000
was declared the purchaser. It must be understoud that he
ondertouk to replace the stock which had heen sold out for the
purpose of fultilling the contract fur £36,500. Krom this de-
cision, the original purchaser appealed. lle did not dispute
the puwer of the cuurt to open the biddings, had the sale been
csrried on by auctivn, but be said that this was asale by
private contrace. In fact an opportunity was afforded for the
court to escape from the principle of destroying the goud faith
of an aconmplished contract, by likening it, as it really was,
to the matter of & private transactivn. Not 8o was the opinion
of the cuurt. They did nat even hear the connsel fur the new
claimant. They dwelt upon the condition of sale, that it
was to take place with the sanction of the Vice-Chancellor,
snd they held that all the incidents of days must apply as in
the case of an auction. Of course, there Leing one day short,
there was, in their view, time to disturb the certificate. But
Lord J. Knight Bruce, who had, on the former occasion
declined to give costs, bere said, I concur with regret, Mr.
Barlow’s costs of the appeal ought to be provided for;” and
they wers immediately promised under an arrangement.
(¢) Now it seems rather strangs that the Lord Justice who
bad previously withheld costs frum & party who was truly and
Justly successful, should here have recommended the payment
of them to one who was unsuccessful. The judge must have
thougbt it inequitable that a purchaser who by, what was in

{a)2H L. J Ch. 201, (b) Osborme v. Foreman, 25 L. J. Oh. 340.

{¢) This sase was comfirmaed by the House of Lords.

lordships, turned on different groueds from those in that
case’ (d)

Now that case was Millican v. Vanderplank ; (e) that was
also n case of private contract, but there were no sealed tenders,
and the ground upon which it was sought to be distinguished
was, no douht, hecause the purchaser had entered upun the
property and expsnded money upon it, and had incurred
linbilities in respect of it, n2t merely at his own instance, but
with the approval and acquiescence of all the parties intereated.
Both vendor and purchaser «d so agreed as to prevent their
heing agnin placed respectively in their original positions. So
far their seems to be a fair distinction. But the Vics-Chancellor
Inid down the principle ather more broadly. For he said,
that—* When the maste. . s approved of a sale b contract
in the pre snce of the parties, no stranger can intervens to
prevent the confrmation of the report; nor will the sale be
disturbed by the court cn the mere ground that a larger price
han been offered subsequently, and before such confirination,
unless theres be some error or miscarriage fn the proceedings,
or the contract price he grossly inadequate,” There remarks
are of a very atrong character. They puint at a clear distine-
tion between the sale by auction and by private contract, and
can hardly be reconciled with the opininns espressed in Osborne
v. Foreman, however ingeninusly it was endeavoured upon that
occasion to preserve the alliance. The only argumeant which
has been advanced as:umes a distinction between a nale with
sealed tenders and vne by privats contract. It i3 not necessa
to dincuss the point here, Kecnuse we pretend to bigher ground,
the absulute extinction of this equitv custom.

Notwithstanding ail these cases, you are not to supnose that
the tide of judicial opinion has been unitorm in favour of the
custom, wd Thurlow declared that he would not open at
all after confirmation of the report. (/) Mr. Maddock in his
chancery practice, asserts on the authority of an anvnymous
M. S, that *“ By some judges it has been thought that the

rmission to open biddings does more harm than good.” (g)

till it is bot fair to say that he adds; * by others, that the
right to open biddings should not be so much restrained as it
is,” (k) and be cites Vice-Chancellor Leach as his authority,
from an M.S. (i) But Lord Eldun, whatever his doubts, whi+h
have descended to pusterity, may have been, was strong upon
this paint.

In 1809, his lordship remarked upon the bad eff -t of open-
ing biddiags in general, from the uncertainty atlending pur-
chasers in. this court. (j) Again, in 1820, he said, ** I believe
that the rule of opening the biddings, which was inten-ed to
protect, has frequently been vary pernicious to the interests of
the suitors in this court, and that their escates have sometimes
sold for next to nothing in consequence of it.”” (k)

* Fuor many years,” he said again in 1822, *‘ that I have been
here, I have heard the practice of opening biddings lamented,
and I caonot therefore account fur it baving continued
a rule of the court, except upon a notion which I believe to be

(@ 2BL J,341. (c) 11 Hare,138. (/) 3 Bro. Ch. c. 475, Sooft v. Nesbib.
(g) Vol. 2, p. €53, () Ibig. () Vol. 2, p. 666,

(7) 1u Preston v. Barker, 16 Ves 100.

(1) In TAcrnAdl v. TAormAill, 3 Jec. & W. 348.
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well founded, that there is in general more real wisdom in
adhering to the old practice than in adapting new rules.” (/)
Here the groundless spprehension of change was exhibited in
high relief by the great lawyer, It wasina caseindeed, where
the appellant was present at the sale, but the ohservatiuns
were general. If it were nece-sary to make a change he would
conrult the Maater of the rolls and the Vice-Chancellor. Again,
in 1822, Lord Eldon said, * During a period of nearly half a
century which I have passed in this court, and in which Lord
Apsley, Lord Thurlow, the Lords Commissioners, with Lord
Loughborough at their head, have presided here, I have heard
one and all of them lament, that the practice of upening bidding~
was ever introdnced. I confess that I have great douht myselt
. upon the subject; but afier a practice so lung establisled, is
not fur me to disturb it.” (m) Lord Redesdale likewise
observed in his court, ““It is a general complaint that estates
sold under decrees of the court, go at considerable under-value ;
the cause of this is the trouble purchasers are put to, in com-
pleting their purchases. If greater strictness were preserved
1n opening the biddings, it would have the effect of producing
better sales.” (n)

Lord Cranworth also made an ominous remark in Barlow v.
Osborne,.(0) which, had he been quite content with the exis-
ing practice, he might have fureburne. ** These are all dis-
cussions which are pruper to be addressed to the Legislature
which has the power of altering the law;” ( p) and again, *‘it
does seem to me mast unreasonable that a vendor should, in
cases of this kind, when his pruperty is sold uoder a decree .f
the court, be prutected at Luth ends, as it were, buth befure

and after the purchase is made. Itseems to me to furnish the |

strunge<t grounds fur thinking that a general order should be

issued by the Court of Chancery fur the purpose of altering'

the preseat practice.” (g) And in 1817, Macdonald, C. B,
thus exprewed himself; * If one who bas given a fair price
and is confirmed purchaser befure the master, is liable at the

distance of several months, and after he has arranged hisaffairs .

upon the faith of the purchase, to hare it set aside, upon the

mere circumstance of another person uffering a larger price.
it mast necessarily affect all sales under the authority of the’
court, by deterring purchasers frum bidding. It is thereunon, .

the general interest of the suitars to discourage the opening
of bidding~ r :less upon peculiar circumstances in the first
sale.  As no such circumstances appear in this case, the
order cannot be granted.” (r)

There is another principle not a little important, when we
cowe tn investigate the subject. The court will suffer a third
sale, if thers be fuund a candidate equal to the mark, (s)
sod upon an applicaticn by the same person. (7) [uwever,
in ordioary cases, the sale will Le received. £1,050 were bLid,
and there was an arder to open the biddings upon a depnsit of
£300. The second aale took place, and £1,338 were lud ; hat
another offer of £160 was made by the same person whe bad
opened the biddings. The Lord Chaacellor said he remem-
bered no sach application, but as the purchaser did not appear
to object, he made the order. {u)

I may ju<t mention as matter of legal history, that when a
bayer has taken several lots, and as tn one of these, the bid-
dings are opened, it is the rale to give him the option of retir-
ing from the remainder. Macdonald, C.B., thought this a
reasonable request ; (c) but the Vice-Chancellor (Leach) upon
a subsequent occasivn made a distinclion between lats pur-
chased befure the lnts which are the subject of the application
and thoes after. Ile said, * Where a person became the por-

0 1n Tyndele v. Warre, Jar. 528,

(m) In Wahiams v. Alnborongd, Torn. and Row. 73

(n) 18ch &L 3%0. (o) & Jur. 3G (p) 14. 300, (¢) 14. 38,
() Ta Boyger v. Blackwedl, 3 Anstr. 657. (s) Bro.Ch Ca. {75, Joott v. Nosbet-
(©) 8 Benv. 352, Waireond v. Walrend, see the cusen of Crnlliery Shares, § Ves. 502,
Wren v. Kerton. (%) 16 Ves. 140, Presion v. Barier.

(v) Aastr., €36, Boyer v. Blackwell.

chaser of n sulisequent lut, in consequence of his heing declared
the best bidder of a prier lot, it was reasonable that he should
have the option of retaining or retiring from the subsequent
lot. (,¢)  In anuther case the anme Vice-Chuncellur required
an afidavit from the purchaser * thut he had bid fur the lot in
cunsequence of having been declared the best bidder fur the
prior lut.” (x)

It is obvious that, from the details and observations which
have been submitted to the Suciety, the olject intended in
these papers is to prepare the way for an Act of Parlinment,
or, it may be, a rule of the courts, to assimilate the sales direc-
ted by the Cuurt of Chancerv with other contracts between
buyer and seller. It seems bLetter to return to that ordinary
commercial dealing which has so long established grod faith
and right assurance hetween man and man. Unduubtedly,
the equity judges have endeavoured to preserve, as far as pos-
sible. the fair balance between buyers and sellers; but of a
practice what can be =aid commentatory, when the great
uracles which have the administration of it are he no means
agreed as to the propriety of its continuance? N souner
‘ will the Court of Chancery furbear or be restrained from this
"methed of conducting sales, than the same confidence will arise
in the market of that court which vbtains in the great market
of the world.

DIVISION COURTS.

TO CORRFSPONDENTS.

All ovmmuwmications an the sulject of Diricion (burts.or hoving any relation te
Mirinwm (urs, arew future o be addressed to ** The Edulors of the Law Journal,
Harme 1. 0"

AU ather communications are as Aitherts to be * The Edhlers of the Law Josrnal,
Turonte.”

'THE LAW AND PRAOCTICE OF THE UPPER
CANADA DIVISION COURTS.

(Continued from page 112.)

In appointing or altering divisions, ¢ the limits and ex-
tent” of every court division must be ascertained and fixed
with precision. This may be done by tracing the euter

. boundary in each case, or by setting out the towns, town-
i ships, or detached parts thereof, intended to be within the
' division ; but whatever mode of description be adopted, the
"established territorial divisions of the country and the
authorized subdivision and description should be fullowed.
Thaus a division may be composed of so many towaships, or
of one or more tawnships, and so many concessions or lots
from another towaship; and that is the usual method taken
for fixing ‘“the limits and extent,”” and the one evidently
contemplated by the Legislature; for if we look at the
121st and 122nd sections of the act, we sce at once a diffi-
culty in carrying out their provisions unless the established
and recoguized divisions are adbered to. The jurors are to
‘be taken from the collectors’ rolls for the townships and
places wholly or partly within the dirision, and for this pur-
ipose t the collector for each place, wholly or partly withia
|any division, shall furnish the clerk” of the court witha
i

(w) 1 Sim v. Stw , 30, Fyce v. Nrwe.
(5) 164 Fealder v. Poidrr See § Nadd. 25. Rofeyv. and note (C
there. A3 to timbher, sre € Sim. 390,  Sates v. Senner, 30 per cvat. advance; aad
fot other cases, Durt om Veadors, p. 58
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list of jurors; and, under the consolidated Assessment Act,

the number of concession, lut, or other authorized designa-!
tion of the loral division is shown on *he roll, in counection
with the name of the party assessed.  Moreover, in refer-

ence to the execution of process from the courts, the lot or
coacession, &ec., where a party resides being known, mere

inspection of the order appoiating court limits should show

the court that has cozuizance where residence coters into"
the question of jurisdiction.

Under these considerations it seems that justices would
act without authority in separating a county by arbitrary
lines, or even by taking pBysically distinguished boundaries,
as a river or creck, unless agreeing with recoguized territo-
rial divisions.

Every division, when appointed, is to be numbered—1st,
2nd, 3rd, and so on. Thereis no clue given in the act as to
which should be “ the firnt”’ or number one division, but iu
practice the division including the county town is gencrally |
named the first division, and the others fullow cither in the
order of importance or extent, or arbitrarily, as the justices
may determine, the nuwbers being cousecutive frum num-
ber one.

Uader the gencral provisivns of law, counties united for
judicial and other purposes may be separated, and after the
dissolution of the usion buth couutics occupy an indcpcn-;
dent position, each baviog its own judicial and 1sunicipal :
establishment. i

To meet cases of this kind, and to avoid confusion on the |
separation of couaties, the following provision has been
made by the 10th section of the act, viz.:

When a junior county * separates from a senior county or:
univa of counties, the Division Cuurts of the united counties,
which were befure the separation wholly within the territorial
limits of the junior county, shall continae Division Cuurts of
the junior county, and all proceedings and judgments shall
be had therein, and shall continu: proceedings and judgwents '
of the said Division Cuarts respectively ;: and all such Division
Courts shall be koown as Dirison Courts of such junior’
county by the same numbers respuctively as they were before,
uatil the justices of the peace of the junior county, in general
quarter sessions assembled, appuint the number, limits and
extent of the disisiuns fur Disision Courts within the limits of ,
such junior county, as provided in the 8th sectiva of this act.’

{70 be continued.)

¢

CORRESPONDENCE.

Sr. Catmamises, May 14, 1861. ¢

To the Editors of the Lax Journal. i
Gryrizues,—Might I treapass on yoar space by asking you
to answer through the Lax Juwraal the following? ;
ls it necessary, in suing on an attorney’s bill in the Division |
Court, to attach to the summons a copy of the hill in detail, |
n accordance with sec. 74. Divinion Court Act, or would it be

i
suffic.ent tu atate the clause as follows ? |

* ln ~Ters univh of counliem, the cunnty s whih the Court bnuse aud gl are |

Mbth-“udwmty,‘u‘lhoaccontywauﬁnth“)uhi

wuaty” or “countien™ thereef—2Mm. 4et, sec. 30,

L-

URNAL. 147

To amount of atturney’s bill, rendered in detail, on —— day
of . A.D. ——, in accurdunce with the statute in such
case made and provided . eeen

A bill bas to be delivered in detail one month befure activn
brought, and it scems to be unreasvnable und troublesume to
state the account in full with the summons, when it is not
necessary for pliintiff ts prove contents of bil), hut anly to
prove compliance with the act, and amouut of bill reudered.

By anewering the abuve, sou will much vblige

Yours truly, D.C.

[Tt is nut necessary tu attach 1o the summons a copy of the
bili in detail, in any cuse where it has been already rerved on
the aefendant.  The ouly difference between an attorney’s bill
aud any ordicary account, in this respect, is, that by a special
provision of L the furmer has to be rendered at least a manth
hefure being placed in suit, and this irrespective of the court
in which the action for its recovery must he brought. We
helicve wur correspondent’s forin of statement in the care put
to be the proper vue.—Ebps. L. J.]

U. C. REPORTS.

QUEEN'S BENCIL.

(Repurted Ly C. RuntssoX. EsQ., Reporter to the Guurt.)

Ix THFE MATTER OF FREDERICK SvEWART MACGACHEN, APPLYING
To BE ALMITTED AS AN ATTORNEY AXD SoLiciTor

Artided clevi —Serrice— Erpiration of Articles less thun fouriern duys lefore term,

The time « {8 ¢'eTk arth ot after the first of Juiy. 1558 must expire furtern days
bef we the torm tn whit h he sorks to be adnutted ir the aBdavit «f due service
€ano.t be acwpicd at a later perd 4 thouzh Lekwe bis exntntoati .

Where M . theref iwe., etterrd jtito articln fur 2 vear oo the th of Japuary, 1860,
and {liiary term begnn or the 4th of Felwruary, 1851,

H-Ad. that be crald uot be admitted 1n that lerm. Hilary Term, 1561.

Mr. MacGachen, who was called to the bar in Eugland by the
society of the Inoer Temple on the 8th of June. 1849, entered ioto
articles op the 23th of Jsnuary, 1860, with s practising attorney
in this provioce, binding bim to serve as a clerk for one year, ia
order that be might, after completing such service, be admitted an
attoroey, under Consol. Stats. U. C., ch. 35, sec. 2.

These articles expiring oo the 25th of January, or rather, per-
baps, on the 24tb of Jauuary, 1861, there were not fourteen days
between the time cf service being completed and the commencement
of Hilsry Term, 186!, which began this year on the 4ih of Febru-
ary, and it was therefore not in the power of Mr. MacGachen to
comply with the third section of the act. which requires that such
candidate for admixsion shall, at least fourteen days next before
the first day of the term io which he seeks adamission, leave with
the secretary of the Law Society his contract of service, and san
affidavit of due exccuticu thereof, and of due service thereunder.
See also secs. J, 10, 24,

The socicty in consequence hesitated to grant him the certifieate
provided for in the tenth section, and made a epecial note of the
facts in & ceruificate which they did grant of his baving passed an
©x ‘mipation as to fitness ; and requested the consideration of the
court upon the point whether M. MacGachen could be legally
admitted.

The certificate stated that fourteen days before the commence-
meut of the term the said articles, with an affidavit by Mr. Mse-
Gachen of Jue service thereunder up ta the 19th of Janaary, 1861,
were left with the secretary of the Law Society; and that subse-
quently, but less tusn fourteen days next before the first day of
the term, and after the expiration of the term mentioned in said
articles, and before bis examination, affidavits of bimself and of
the attorney to whom be was bound, proving that be bad actually
served and been emploved by such practising attorney doring the
whole of his tcrm of ~ervice, were presented to the coavocation.

Read, C.. appeared for the Law Society, and C. S. Patterson,
for the petitioner

Rosissos, C. J., delivered the judgwment of the court.

We think the statate does not authorise the adwission during
the present term, since Mr. MacGschen could not make and bas
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not made an affilavit fourteen duys before the term ot having duiy !
served under bis articles, which must be tuken to mean that he
had completed his service for & year.

If it occurred to the legislature when they were passing the act
that by requiring such affidavit to be furnished fourtecen days
befure the terin they would in some cases be exposing the caudi-
date for sdinission to the loss of a term, they might perhajs have
provided against that by allowing that affilavit to be filed at any
time before he presented himself to be sworn in; but the act does
not so provide ; it rather affurds evidence that the legi-lature was
disposed to guard against 1bis incouvenience, except in cnses of
persons who had entercd into articles before the 1st of July, 1808,
See sec. 64.

There is no room for any latitude of construction in regard to
this requisttion of the statute, as there necessarily must be in some
degree with respect to what constitutes service with n the meaning
of the act It 18 quite clear that consistently with the statute. so
far as regards the year’s service being duly completed, the candi-
date must be in a ritustion to make the affidavit fourteen days
before 1he term begins.

It wiil only be necessary that hereafter, in view of the pos:ible
loss of a term, care shuuld be taken to enter into the contract uf
service a sufficieut number of days before the term to escape the
difficuity of not leaving fourteen clear days beiween the expiration
of the articles and the term that will follow next after.

Harnisox v. Breca.
Replstrer—Omission of meet, in certificate— Actism the Nt o
and hmld-n—d‘:{l. s«f.’;:.uc., chups. 126, u—ww-;fnﬁ“;

A beag spplied to by the plaintifl for & ce tificats of the registries om a

registrar
Jut. gave «oe ia which be aouiticd to wention & mort:age fur $6.0, peior 10 that
which th+ pluatif purchased, supp «ing it fr.m the crrtificata, 10 e & first
onrunbrance. Tiw int murtgager vbtained & dectre fr sale. and the plainiiff
1he land ut less than wonld satisfy the two mortgaes, but he s on
afwrwards suld at a coasiderable advance 80 that $n the etnd be would receive
1o an actin agniost the rugistrar for
«minsion in his certificats, the- jury gave $300
Ield, that the registiar wan uot emtitied to Douce of action, and that the sa
mouths’ Hmitative clanse did aot apply. for though an officer within the mean
ugum:g“mmu.c,m this was Dt aa act cunmitted, but &

Begligeat
Eetd, aleo, that the d .. ges Were mnderate, the plalatiff having in fact sestsined

T.l'.‘;:.'t:hlmndlhﬂmm.
P baving berk made & party to a suit in chancery va the first mortgage
to oMtain priord fuiled in his

PRy csta. Whetber 1hess costs could be recovered from the wasa pint

ralosd. but Dot decided, as it was unesrtala whether they wers inciuded in the

verdict. [H. T, 24 Vic)

The plaintiff sued defendant, who was registrar for the county
of Peel, for damages which be allcged he had sustaioed from the
defendant baving given an erroneous certificate as registrar of the
state of the title tv a certain parcel of land, upon wlLich a mort
gege bad been given, and which mortgage the plaintif proposed |
to purchase, and did purcbase, relying upon the accuracy of the
registrar’s certificate.

The declaratioa contained two counts, but the first only was
relied upon at the trial, and the other was abandones.

The irst count stated in substance that on the I51h day of July,
1857, one Robert Campbell had made & mortgage of certain 175
acres of lot 6, in the secoud concession south of Dundas street, in
the townsbip of Toronio, to James Farrell and bis assigns. to srcure
£600, with interest, which murtgage was registered by detendant
oo the 15th of Jaly, 1857 : that the plaintiff agreed afterwards to
purchase the maid wmortgage from Farrell, for a certain som of
mouey to be paid for the same, provided it rhould be found by
search at the registry office that this was the first incumbrance
upon the land, as Farrell Lad represented it to be : that on the 1at
of September, 1857, the plaintiff required the defendant, as regis-
trar, to search ioto the title, and to sead a certificate, and paid
him therefor; and the declaration charged that the defendant did
not carefully search, and did not send a true certificate of the state
of the title, but neglected his daty in that bebalf, and errovecusly
and wutruly certified thet the mortgage to Farrell was the finst
undischarged mortgage or incumbrance created by Campbell on the
land, or any part of it, which bad been registered in his office:

b

that the plaiatif relying wpom this, and having no knowledge to

the contrary, bought the mortgage from Farrell, and paid for it
the price nyiced upon, aud took from Lim nn assignment, which
was duly registered ou the 29th of September, 1857, whereas in
truth Campbell, before lie gave the mortgage to Farrell, had, on
the 21st of August, 1854, made 2 morigage on the same land to
one James Spurrill, fur £150, payahle with interert, which morteage
wan on the 29th of August, 1854, duly regi-tered by defendant, as
registrar, but all mention of it umiited in the certificate given by
the defendrnt to the plaintiff of the state of the title.

The plaintiff then nverred that that the debt of Campbell to
Spurrill not being pnid when due, Spurrill, after the assignment
had been registered, filed & bill in Chaucery to obtnin & sale of the
land : that the plaintiff, being made a defendant in that suit, on-
deavroured to nnke guod his claim to priority ns a bond fide pur-
chaser of the second mortgage for value without notice of the first,
but failed in bis defence : that the land was ordered to be sold to
pay Spurnili’s debt, iuterest, and costs, in the first place, and that
when this was done, and the surplus of the proceeds applied
towards the satisfaction of the phintif's morigage, interest, and
coets, which then amounted to £749 19s., it lett a deficiency of
£238 193 11d., aol the plaintiff averred that he had thereby lost
that amount, and interest from the 121h of October, 1360.

The defendant pleaded not guilty, hy statutes, Consol Stats. U.
C., ch., 126, secs. 9. 10, 11, 20, and ch, 89, secs. 9 to 13 inclusive,
and sec. 67.

At the trial at Toronto before MeLean, J., the plaintiff produced
detendant’s certificate, as registrar, dated the 23rd of September,
1857, in which there wag no mention made of the mortgage to
Spurrill, aud it was proved that long afterwards, when the piaintiff
was inforuned of that mortgage, and of the intention of Spurrill. to
file a bill, bis son, who transacted business for him as bis attorney,
wrote again to the registrar to request another search and certfi-
cate, and on the | 1th of February, 1859, the de‘endant seot him
snother certificate in which also Spaurrill’s mortgag: was omitted.

To both papere the registrar certified at the fout that they were
correct to the best of bis knowledge and belief.

A few days after the last certificate was received the plaintif's
son s=w the mortgage given to Spurrill in the hands of his Solicitor,
and wrote again to the defendant staring this ; and be then received
from bim a statement of the registry of Spurrill’s mortgage on the
29th of Auguat, 1854, with the remark, “ The above was overlooked
in consequence of not baving been marked in the index.

It was proved st tbe trial that the plaintiff, when he brught
Farrell's mortgage, did not give him the full £600 and interest for
it: that Farrell's mortgago contained the usual covenant by Camp-
bell to pay the money, bat that Campbell was now insolvent : that
when the land was sold by decree of the court of Chanceryit
brought £760 : that the plaintiff afterwards bought it of the
geoteman who bad bid it off, giving bim £25 fur his purchase,
avnd paying the price bid himself, and that he soon afterwards dis-
posed of the land for £1 000, of which £600 bad been paid, 20 that
the plaintif would probably at least have received the full amount
of the mortgage money, without bringing this action, bat he would
bave paid more fur it thra he contemplased, and more that he would
bave bad to pay if the defendant had done his duty accurately.

The defendsnts coansel maved for & nousuit oz the grouands that
00 notice of action had been given, and that the action should bave
been brought within six months.

The learned judge reserved leave to move afterwards on theee
exceptions, and told the jury that the defendant was liable for the
damages occasioned hy bis mistake or omission : that by the sale
which took place under tne decree in Spurrill’s suit, the lands pasced
into the hands of a stranger, at a price which would have left the
plaintif©s debt unratirfied to the amount of £238 10x., and that the
plaintffl having idemnifed bimself to a great extent, if not fully,
by bis subeequent purchase of the land from another, and bis re-
sale of it an advanced price, was not a maiter of which the defen-
dant was entitled to take advantage. He held that the plaintiff
was eatitled to recover the costs of his defe in the Cb 'y
suit, but desired the jury to give such amount of damages a9
they might think reasonable upon the evidence.

The jury gave a verdict for the plaintiff, and $500 damages.

M. C. Cameron obtained a rule nui for & nonsuit on the leavd
Teserved ; or for & Dew trial on the law and evidencs, for excessive
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damages, and for misdirection, contending that unless the plaintith
bad sustaived damage he was not eutitled to recover, aud as any
rate not for more than bis actual dnmage from the whole trausac-
tion, and that the true estimate of daumage was the amount by
which the two mortgages exceeded the actual value of the laud.
He contended also that as the mo.tgage given to Camphell con-
tained a covenant to pay the money, sud as F .rrell in his assign-
ment to the plaiotiff bad also covenunted with the plaintift that
the mortgage debt shiould be punctually paid, it was incorrect to
cbarge the jury that those covensnts did not affect the plaintifi's
right to recover substantial damages.  He ohjected alro that the
plaintiff bad no claim to recover his costs in Cuancery in the fore-
closure suit Lrought by Speers.

Fecles, Q. C.. and R. A. Hurrizon, shewed cause. They cited
Consol. Stats. U. C., ch. 126, secs. 1, 9, 11, 11, 20; ch 84, secs.
2t 13 inclurive, sec. 67; Common Law Procedure Act. secs. 3.
4; McWhirter 5. Corbort. 4 U.C C.P. 208 ; Wiellace v. Smith, b Fast
115; Greenway v. Hurd, A T R 553; Umphethy v. Mciieun, 1 B
& Al 42; The Queen v. Kelk, } Q B. 6L0: Daows v. Curling, 8 Q
B. 286; Carque v. The Lundon and Brighton K. W (0., 5 Q B.
747, 154 ; Kennet and Avon Canal Nurigationv. Great Western
R W.Co.7Q B.824;: Narchv DPurt Dover and Otterville Road
Co., 13 UC Q.B. 138: Fletcher ¢ Greenwcell, $ Duwl 166 Water-
house v. Keen, 4 B. & C. 200 ; Shatwell v Iall, 10 M. & W. 5234
Palmer v. Grand Junction R. W. Co., 4 M. & W. 749;: Atainav
Banxell, 3 East 92; Henly .v The Muayor &c , of Lyme, 5 Bing. 91,
107; Gibbs v. Trurtees of the Liverpool Docks, 3 Il. & N. 164:
Sutton v, Clarke, G Tavnt. 29; Gladxell v. Stegall, 5 Bing. X. C.
788.

M. C. Camerom, contra, cited, White v. Clarke, 11 U C.Q.B. 137;
Snith v. Shaw, 10 B. & C. 2i7; llodge v. Earl of Luchfield, |
Bing. N. C. 492 ; Joule v. Tayl.r, 7 Es. 58

Romixsox, C. J., delivered the julgment of the court.

The first question to be determined by us is whether the defen-
dant, as a regi:trar, was eatitied under the Statute Consol. Stats.
U C., ch. 126, sec. 20, to the protection given to justices of the
peace and otber officers as to notice of action, and the time within
which actions should be brought. No douht the registrar isa
public officer, and if, after carrying out or attempting to carry
out any powers given to him by theact, bhe should becharged with
malfessance, we Jdo not at present see how it could be denied that
be would be erstitied to the protection given by that act, not merely
to justi of the p bat to every o-her oficer fulfl'ing
peblic daty. But we think the statuts is Dot to be extenlad to
csses of mere neglect or malfessance. Secs. 9 and 10 of ths act
indicate that, we think, plainly.

The case of Dasis v. Curling, 8 Q B. 288, is different n its
sature from the present, and does not support the defendant’s claim
tovotice. The court there snid that the defendant, a road sur-eyor,
was charged with the positive act of laying gravel upon the road,
and they did mot consider that his doing so, and allowing it to
remain there incumbering the road, could be reasonsbly regarded
a3 a mere omission of a duty, as vegligence or nonfeasan:e, and
pothing else. They thought that the officer mast be regacrded as
having commitied & wrong in ezecuting the suthority giver to him
by the act. .ud 30 came within the words of the clauss:, which
gives the protection where a person is sued for an act commitied
by him in pursuance of the statute, or under the authority of the
slatete.

The principal cases which bear upon this question were cited
in the argument of this case. We have looked into them all, and
in our opinion noue of them goes 50 far 23 to bold a notice of action
Decersary in this case, or that the limitation of time for suing
applies. Both points in fact turn upon the szme questica of
construction.

We do not think that we can bold that registrars sre not officer-
within the act, but what this registrar is charged with is not an
oct commitied in carrying the law into effect according to bis
erroueoas idea of his doty, but a negligent omisston to do what be
bad been called upon to do, by & person who bad employed his
services in bis official aitustion, and paid him for the daty required
of him. The late Chief Justice of the Common Pleas rightiy stated
the distinction, we think, in McWhirterv. Corbet et al., 4 U.C.C.P.
208, whea bhe said that though the sberiff ia actiog upoa a writ of

i firerd fucias was fulfilling a duty imposed upon him by the court under
the common law, yet it was in & private matter, and that if it wag
intended to be included in the protection to pubdlio officers given
by statute 14 & 156 Vic., ch. 54, it wanted explanation, by which
he meant thut the language of the statute did not make the upplica-
tion sufficieutly clear.

As to the unfortunate omission in thi case giving a good ground
of actinn to the individual who has suffered dainage by it, there can
be no doubt we thiuk on that point. A case hike this must cleatly
comie within the lungunge used by the Court of Common Pleas 1n
Englund, in their judgment in the case of Ienly v. The May.r of
Lyme, 5 Bing. 107, 108; and it does not appesr to us that there
is any l=gal uhjection to the amount of damages. The jury werein
| fact not disposed, it would seem, to hear hard upou the dcfendnnt.
Their verdict shews that, and they were right, for in the multitude
of entries to be made by a regivirar thereis always a possibility of
error The mortgage tu Spurrill, it bas been xtated, escaped obser-
vation in the searches made, from the nccident that the entry in
the index was made in & wrung column, being included in eutries
ui lots on the south side of Dundas street instead of on the north
site  This might well happen, though it cannut bie denied that it
was an ervor which implies negligence, and that the person suffer-
ing from it has & claim to be made good.

No dou* t it was pre-sed upon the consideration of the jury. as
1t reasonably might and naturally would be, that natwithstanding
, the plaintiff had his incombrance to pay off. of which he had no
' knowledge, thuugh he had taken the proper means to sscertain
the truth, yet that he was after all in fact no luver by the whole
transaction, for that he sold the property at last for an advanced
price, which saved him from all loss and did even more than that.
If the jury, in view of that circam:tance, hal given even less
damages than they did, we should not have been surprised; hut
they took a reasonable cuurse in giving the moderate amcunt which
they diy, though it was probably more than the detendant under
the circumstaaces expected he woald have to pay; and we cannot
interfere on the gruund that in fact the plaintif sustained little
damage, if any, or in fact be did suffer damage just 15 the extent
of the incumbrance of the first mortgage, in this sense, that but
for the defendants mistake bis bargain would have been 20 much
more profitable to him than it tarned out to0 be.

As to the defendant’s costs in the Chancery sait, we cannat tell
that the jary sllowed them, but mast rather infer that they did
not, since they gave little more than bhalf the amount of the first
mortgage, which had to be paid out of the proceeds of the sale of

the property.

Rule discharged.

I» Re Ariaw, &ec.

Articied Clerk— Application for admission as an Attsrwey.— Requisites.

Au applicant (7 & rertifirnte of Siness prl + to adminion an an attorney sod
iletor of the onurs of Inaw and equity in Upper Canada must lmve =ich the
sweretary of the Law Swinty. not celv the Sruments meniioned fa sub. avc. &
of arc. 3f Lom Siat. U. C., eap. 33, Liat aleo his owa afidarit of due service. at

least furtren days next before the first day of the teras in which be intends to
srek admission.

Wheew therfre 2 applicaut neglerta to meke htr afidavit of due sevvice outll
after the first day of the torm ia which he ssught admieim, his applicativa
(5. T.188))

Mr. Allan during the present term made application to be ad-
mitted an attoroey and solicitor of the differeat courty of law and
equity in Upper Canada. .

He left his contract of service, afidav.t of execution, and with
one exception all other papers pecestary under the statute, and
rules of the law society prior to adwission, with the secretary of
the Law Society, at least fourteen days befors the first day of term.

The esception was his own affidavit of due service whica he did
not fle votil after the commencement of term. The quertion then
arase whether or not this aflidavit should not have been filed with
the other papers mentioned at least fuurteen days before the term
as & necesgary part of bis application to be admitted an attorney
and solicitor.

The society, in consequence, instead of granting him the ordi-
na~y certificate, gave to him a certificate setting forth the special
circamstances, which certificate be presented to the court of Queen's
Bench. Whereupon the following judgmeat was delivered by

b
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McLzaw, J., The affidavit of service of the master is sufficient
it the nffidavit of the clerk was made and prescnted at the time
of the clerk'a npplication for examination.

The time of such application iy not mentioned in the statute and
must depend on the rules of the Liw Society, and if by those
rules the npplication for examination is considered as made on the
first day of term, then Mr. Allan should receive the usual cer-
tificate, but if it is considered as made fourteen days before term,
then the statate is imperative, and the affidavit of Mr. Allan on
the first day of this term is too late.*

Rxarxa v. TBE Tersrexs or ScHool Szcrion No. 27, 1N TBR
Towssuip or TYENDINAGA, IN TR Cornry Oor HasTiNga.

Schaal Ty M, Practice.

A mandamue nesi having been fssued to schrol, trustees to levy the amnunt of
2 judeunt obtained aguin-t ihemi. no return was made and o rule aese tor an
attarhment issuvd  Inanswer to this ruleone trustee sworethat he bad ulways
been and +til} was devirous 1oobey the writ. and had repeatedly ~«ked the others
w jdo him la 1-vyia. the rate, but that they had refused. Anuther swore that
owing b i1 health. with the conaent of his co trustess and the Jucal superintend-
ent, be had rrivned his office hefore the writ was vranted.

The orurt. under tbese circumstances. dis harged the rule i ax against thene
1w 0, 0n payment of rumia of the appli stion, and granted ad attachmeut sgainst
the otber trustes, who had takyn 20 nulics either of 1he maudamas or rule,

. (11. T., 1861.)

Qo the 18th of October, 1860, a writ of mandamus was issued
from this court. directed to these school trustees, commanding th-m
to levy and collect, or cause to be levied and collected, from the
freeholders and housebolders of the school section No. 27, in
Tyeodinaga, a sum of money sufficient for the paynient and satis-
faction of two certain judgmems recovered against the trustees of
the said schuol section by one Juhn Waterbouse, for the building
the school-bouse for the said school section, or to show cau-e
to the contrary on the first day of Michaelinas Term then next
The writ hiad Lern ordered in Trinity .Term, 1860.

Copies of this writ, it was sworn, personnlly served on the 23rd
of October last, upon William Cross and Jumes Glass, two of the
trustees of the said school section, and upon Robert Gillespie,
another of the trustees, the original writ of mandamus beiog shewn
10 each at the time of service.

In M:ichaelmas Term 1860, an affidavit was made that on search
jn the Crown office in Toronto, on the 26th of November, it did
pot appear that the writ of mandamus bad been retarned as filed.
And the court. upon application of Mr. Siszson, the counsel for
Waterhouse, orderrd a rule to iscue upon the trustees to shew
cause why an artachment for contempt should not issue against
them for not returning the writ.

In answer to this rule, during this term, Cross, one of the trus-
tees, made an affidavit that be bad always heen and still was
willing and du. -ous to levy the money necessmy for satisfying the
judgments obtxined by Waterbouse. as commanded by the writ of
mandamus, and had repeatedly requested Glass and Gillespie the
other trustees, or eitber of them, to unite with him in making a
rate for that purpose ; that he bad done this hoth befors and after
the mundamus came to him, but that they bad always refased, and
that he could not alone impose and lery the necessary rate. He
made a return also to the writ, under the corporate seal, referring
to his affidavit for hie reason for not execating the command of the
writ, and his affidavit and return were annexed to the mandamas.

Jumes Glass, another of the trustees, in answer to the rule mist
for attachment, filed an affidavit to the effect that, beiog in very
ill health at the time of the election of school trusteesin January,
1860, be decliued the office. protesting that be could not serve in
it on account of the state of his health, but that he was neverthe-
lJess chosen : that bis :1i health continuing, be solicited permission
to resign, not being able to discharge any of the duties ; and he
sonexed a letter received from his co-trustees, Cross and Gillespie,
dated the 9th of February, 1860, and allowing him to resign for

¢ It is by rule of the Law Saciety exproaly declared 1hat “ all applicatisns for
oartificates of fitasss for a1mimming ax atiorney or solicitar, shali be by petitha ta
writing. addremed to the Renches of the Snni-ty in crmvoration, and every such
petition. wilk the dcumenis vequired by. and fres paval le 10 thin mwriety,
shall tw left with the arcretary of the society at
tard Seturdey wext i

2 A ark "

Ongnrde
me‘n“'ﬂﬂhﬁhk&m Mr.

Ihll,a--rbf"‘nlhl

for the resrons given, and avother letter from the local superia-
tendent, duted the 14th of March, 1860, consenting 10 his being
relenced from his duties as achaol trustee.

M¢e. Glass, however, took no notice of the writ of mandnamas till
be made his affidnuit on the 41h of February, 1861, nar Mr. Cross
il he mide his affidavit on the 9th of February, 1861,

Mr. Gillespie did not appear to hiave taken any notice of either
the mandumus or the rule sisi for attachmeat.

Crombic appeared for the defendant Glass. O’ Harefor defendant
Cross.

Rosixs. ¥, C. J., delivered the judgment of the Court. .

Both C 2¢s and Glass fuiled to pay due obedience to the writ by
returniog 1 the court the reasons which bad prevented tkeir doing
what they heen directed to do. This may bave arisea from their
relying on the sufficiency of the reasans, and not beiog advised of
the ateps on which it was still incumbent on them to tuke.

As to them, therefore, we may di<charge the rule man for attach-
ment, on their paying the costs of the application

As 10 the other defendant, Gillespie, we grant the attachment
ment. We might bave ordered a peremptory mandamus, wheo no
return had been mude in due time to the first ; but an attachment
being moved for it is proper to grant it agninst the member of the
corparation (Gillespie) who has been guilty of the contempt gr
wholly disobeying the mandamuy, neitber deing the act, nor uani-
fested any readiness to do o, nor assigning avy cause for not
doing it.

CHAMBERS.
(Reported by Ropt. A. Stanumsox, Esq., Larngter-at-Law.)

Hesny McDeryorr r. Joux STaxiey Kerrixe.
Fjrctment— Appeavance of per ins iher thun named an writ— Merigage.

2 o W is 14, o 9 of C . Ntate, e
e e ettt be Adatiol 1o defend. s acrien of et
ment Lrought aalust bis woertg.g -r. {Apun) 21, 1861.)

This was an action of cjectment. AMr. Harrison obtained s
summons calling on the plaintiff, under and pursuant to sec. 9,
cap. 2, of Con. Stats. of Upper Canada, to show cause why Alex.
Thomus Montgomery sbould not have leave to appear and defend
the action.

By sec. 8, cap. 27, of Con. Stats. of Upper Csuads (the act
respecting ejectment), it is provided that «* the persous named a3
defendants in the writ, or aay of them, may appear within the
time sppointed ;” and by sec. 9 of the same act, that *‘any other
person, not named in the writ, may, by leave of tlge court or &
judge, appear and defeud, on filing an affidavit showiog that he is
in potsession of the land either by bimself or his tenant.”

The summons was obtained upon affidavit of Montgomery in
which he stated that the action was brought by the plaintiff,
claiming title under a deed from Mary Gale, to recover possession
of the resr part of lot 6, in the Maitland concession of the town-
ship of Goderich; that he (Montgomery) bought the land at
sheriffs ssle, uuder an execution against the lands of one William
Mathieson, in or about the year 1834 ; that Mathieson bought the
1a0d from said Mary Gale ; that there was some defect in the deed
from Mary Gale (a married woman) and her husband to Mathieson ;
that on the 14th February, 1860, he (Montgomery) sold and coe-
veyed the land to defendant Keeling, who went into ion ;
that defendant executed a mortgage on the land in favor of bim
(Montgomery). for £1.316, balance of purchase money; that at
the time of the sale of the land from Montgomery to defeudsnt,
the plaintiff, McDermott, who is an attoruey, acted as salicitor
for himself (Montgomery) and defendant; that while so acting as
sach solicitor, he (McDermott) became aware of the defect in the
deed from Mary Gale to Mathirson; that subsequent tu the mort-
gage from defendant to Montgomery, plaintiff took and received
from defsndant a mortgage ou the land ; that some time after he
took the last mentioned mortgage, he obtsined from Mary Gale &
deed of the Iand to himeelf, for the nominal conaideration of four
dollars, on which deed the action was brought: that he olitained
the deed from Mrs. Gale hy fraudalent misrepresentation: and
that defendant was acting in collusion with plaintiff, in order to

cat out his (Montgomery's) morigage, and 30 destroy his security
the land.
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Plaiotiff, in reply, filed an affidavit contrr dicting the assertion
that when Montgomery sold the land to Keeling and took back a
mortgage, he (plaintiff ) acted as solicitor fur Montgomery, alleging
that he acted for the defendant alone; contradicting the assertion
that while acting as solicitor for defendant, he became aware of
the defect in the title of Montgomery ; alleging that he did not
discover the defect until a considerable time after the sale of the
land from Montgomery to defendant, and until long after he had
advanced to d.fendant the amount for which defendant gave pluin-
tiff » mortgage ; that upon the representation of Montgomery, to
the effect that the title was perfectly clear, defendant dispeused
with an examination of title; that for the purpose of protecting
bis own interest, he (plainti¥) procured a deed of the property
from Mary Gale; that he never, to his knowledge, saw Mary Gale,
or bad any communication with, or made any representation to
her, directly or indirect'y ; that immediately on receiving a deed
from Mary Gale, he made it his business to see Montgomery, and
offered, in order to gusrd agaiast the accident of his (plaintiff's)
death, to execute any document necessary to protect his (Mont-
gomery’s) mortgage ; and denying collusion between bimself and
defendant. An aflidavit of defendant, and another of Bouchier
Eston, an articled clerk in the office of plaintiff, corroborating the
affidavit of plaintiff in different particulars, were also filed.

MNeBride showed cause, and contended, first, that as Montgomery's
affidavit was contradicted by those of piaintiff and defendant, his
sommons must be discharged; aud, secondly, that Montgomery
was not sufficiently in possession to be entitled to make the appli-
cation. On the latter point, he referred to the language of the
section, which required an affidavit from applicant “showing that
be is in possession of the land either by bimself or his tenant;”
snd cited Thompson v. Tomkinson et al., 11 Ex. 442. He also sub-
mitted, that & mortgagee out of possession is not entitled to the
benefit of the section, as he cannot be said to be in possession
cither by himself or bis tenant.

Harrison, contra, submitted, first, that sec. 9 of Con. Stat. U.C.
cap. 85, ender which the application was made, is in rubstance the
same as the former act, 11 Geo. IL cap. 19, sec. 13 ; secoundly.
that in the construction of the latter act, the word *¢landlord”
was held to extend tv all persons, including mortgagees out of
possession, claiming title under or in privity with defendant (Doe
dem. Hebblethwaite v. Roe, 8 T. R 783 ; Lovelock dem. Norrue v.
Doncaster, 4 T. R. 122; Doe dem. Tillyard v. Cooper, 8 T. R. 645;
Doe dem. Pearson v. Roe, 6 Bing. 618) ; third, that the possession
DOW aecessary need not be more actual than that formerly required,
but the contrary, the former statute using the word ‘*landlord,”
while the present act uses the expression ‘‘any other person”
(Butier v. Meredith, 11 Ex. 93; Croftv. Lumley, 4 El & B. 608):
fourth, that the court w:ll not try questions of title on affdavit,
especially if collasion suggested, but allow applicant to defend
where he is really mach interested in the resuir of the suit (Har-
rington v. Iiarrington, 8 U.C. L.J. 30; Webster v. Horsburgh, 3
U.C. L. J. 32).

Daarzx, C. J.—I think the order should go to allow Montgomery
todifend. The defendant may be treated as in possession under
Moutromery, and as between them a teoant to him. Then the
defencant seerus to be willing to aid the plaintiff, which wil!
unsvoidably be s detriment to Montgomery’s interests. The
spplication is plainly that of Montgomery, who appears to be the
first mortgagee of defendant, the plaintiff haviag taken a subse-
quent mortgage from him.

1 therefore grant the order, on payment of costs; Montgomery
to appear forthwith, and take short notice of trial if neces-ary.

Summons absolute.

Roserr A. Laxp v. Jasexn T. Girxisox axp Hexruaxy Artace
E) Writ of injunction refused.

Héd. that 1he Crmmoun Law Procedure Act does not sutharize the isuing of a
wril of Injunction in an acties of rjectment. Ths law Ia now mettled.  Decl-
#ons (0 the contrary in Upper Canads are no longer 0 be fullowed.

(April. 1861 )
This was an action of ejectment. 1t appeared that defendant
Arthur execated a mortgage to the defendant Jaspar T. Gilkison,

on certain land in the townehip of Barton, which mortgage defen-
dant Gilkisou subsequently ssxigned to the plaintiff.

Default having been made in the payment of the mortgage
money, this action was brought.

Plaintiff, on an affidavit that the defendant threatened to remove
the buildings, dwelling houses and fences off the mortgaged land,
applied for a writ of injunction.

Harrison, in support of the application, cited Robing v Porter, 2
U.C.L.J. 230; Bellv. White, 3 Ib 107 ; Fraser v. Robins, Ib. 112.

Burxs, J.—It is not now the practice to allow the issue of writs
of injunction in actions of ejectment. Atone time I Leld different-
ly ; but since Boylus v. Le Gros, 2 C. B. N. 8. 318, | bave always
refased applications for writs of Injunction in actions of ejectment.
That case decides that the Common Law Procedure Act does not
authorize the issue of the writ in any such action. Most, if not all
of my brother judges concur with that decision.

Bourrox v. RuTran.
23 Fic. Cup. 42s. 4.—Reference for Trial to County Judge— When.

Hed, {bat under siatute 23 Vic., cap. 42, sec, 4. 1o warrant & judge of the anperinr
courts i ref rring a cause for tris) 0 a judee of the couuty court, the writ
must nort ouliv‘!b.‘..m-nd from, but venue laid in the county o which the re-
P for tr quired .

Wherv a defeace is one not merely for time. it may be doubtful, particolarly if
the amount is large, if & judge would direct the trial of the Istie Lefora &
oounty court judge against the conssat o, the defendsnt.

(ay 29, 1861.)

O'Brien obiained a summons to shew cause why this case
should not be tried before the judge of the county court of Nor-
thumberiaod and Durbam. The writ was taken out at Cobourg
but the venue laid in Norfolk. The defendant pleaded a special
plea, which plaintiff in his affidavit in support of the sumwmons
stated was not true.

Beaty shewed cause, filing an affidavit of the defendant. He
objected to the summons on the ground that the venue being laid
in Norfolk the csuse must, could not be referred to a judge of
another county ; and farther, that on the facts and pleadings, as
appeared by the papers filed, the cause was not such & one as
came within the mesning of the statute.

O Brien, coutrs, cootended thbat the statate provided that the
canse should be referred to the judge of the county court where
action was commenced; that the suit was commeoced when writ was
issued ; that the statate in cases of this sort did away with the rule
of law as to trying a cause where the venue is laid ; that the plea
even if true, shewed no defence to the action ; sod that the cause
could be more satisfactorily tried befure the judge of couuty court.
He also applied to amend, if necessary, the summons by referring
the cause for trial to the county judge of Norfolk, or by changing
venue to Nortbumberiaand.

Ricaanos, J.—The statute requires that the iscue shall be tried
by the judge of the county where the action was commenced, ** and
such action sball be tried there accordingly, and the record shall
be made up as in other cases.”

I take it for granted that the issue must be tried in the county
where the venue is laid, uoless it appears from the statute that
the legislature intended some other course should be taken. It is
doubtiess requisite that the issue should be tried in tbe county
court of the ccunty where the action was commenced, but ag the
venue here is not in that covnty, it seems to me that the case
cannot properly be tried there, whilst the venue is laid in another
county.

The plaintiff asks me now to make an order to amend the de-
claration by changing the venue to the United Counties of Nor-
thumberland and Durbam, and then to make his summons abso-
lute. Itis not desirable at any time to make an order for s dif-
ferent object than that sought in the summons, though it is some-
times done whea it is with a view to carry out the same purpose
that the summons seeks to accomplish. In this case, however,
the only object to be gained is to get down the trial sooner than
wonld be the case if tue action were tried in the superier court.

The plaint ff sues on a note which he apparently scquired after
it became due. The defendant entertains s strong opinion that
the plaintiff is not entitled to recover, and is most anzious to
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have the onuse tried before a judge of one of the superior courts,
and sweare that difficult questions of law and fact are likely to
arise,

Uniler these circumstances, without expressly refusing to grant
the order becsuse the case can be mare satisactorily tried before
a judge of one of the superior courts, I ubull refusre to amend the de-
cluration by changing the venue to Nortbumberland and Durham
and in the view [ take of the statute and the rule of law ra to try-
ing & cause in the cuunty where the venae is laid, I must refuse
to make the order.

As the point is new the summons will be discbarged without
costs.

Where a defence is one not merely for time, it may be doubtfal,
particularly if the amount is large, if a judge would direct the
trial of the issue before the county judge against the comsent of
the defendant.

Summons discherged without costs.

ELECTION CASES.

contrary entered his own name as an elector, and thenm declared
defendaat councillor for the raid ward, without first adding up the
ntl:mber of votes set down for relator and defendant or either of
them.
2. That the last vote, other than that of the said returning
ufficer as set down for the defendant, was so set down after the
hour of four of the clock in the afternooun of thbe eigbth day of
January last, being the second and last day of the said election.

8. That the said returning officer in his certificate sttached to
his return of the said election to the clerk of the Municipality of
Salifleet, did not state for what ward or for what year the said
Joho W. Hopkins was elected.

Second. That the defendant was not duly or legally elected or
returned as councillor fur the said ward in this:

1. That at the instance of the defendant there was illegally and
fraudulently entered upon what purports to be the last revised
assessment roll for the said ward number four, as electors, the
names of seven unqualifisd persons, namely, Chas. Bates, Robert
Fletcher, Asbman P. Coombs, Samuel Batemun, Philip Beal, Geo.
Snook, and Jobn Forbes; and that three of the unquahfied persons,

(Reported Uy Rosxt A. Harsusox, Esq., Barristerat-Law.)
(Before His Honor A. Loats, Connty Judge of the County of Wentworth.)

Tus Quxsx ox THE RELATION or Henay Lurz acainsr Jomx
W. Horxins.

Municipal Electira— Duty af Returning Off cer— Alteration of Vote— Qualification
of Votrrs—urt of Remunon—Pywer W alier Roll—Ciose of Pll—Tve—Duty ¢f
&-r-w Officr—Scrutiny.

If a Returuing Officer upon discrvering an orror 1o the entry of a vnis has the

wer 1o make the Ducvaary entrwction he must mate it promptly, and coly
o 8 CASe where the mist<ke in making the «ntrv {2 beyond a doubt.

It ja the duty of the Returnin: Ofeer st the cloen of the pall to add up the
number of vntes given foc each candidate, and pabticly to duclure the state of
1he pail and if there is a tle oF equali'y of votes to de ] re hisintention to vote,
aund the nsme of the randidnte fr whom he gives his vote.

did 1be Returning Officer under the ci stated in this care
prperls diseharge that duty?

Where the uateh of the Retarning Officer was used on the first dav to npen and
cinne 1be po 1, and again 10 apen it au the ancond day without abjaction as to
ita corTerines<, the time mxrked by bis watch may be properly taken as the
correct time at the close of the p-Jdi.

1f a voter 1+ go d time prearnt himeelf at the pnll for the purposs of wnting be
bas & risht ¢ have bis vot- recwded. though by the dlav of the oppasite party
in nbstructing his purposs it mav be a minute after the hour appointed for the
cloas of the poil w the vote fs rvorrded.

Whers n veder hind parted with the property in respect to which he voted Lefore
The time of the rlection. hienld that he Bad un legel vote.

A Court of Hevision has Do puwer by mere matian at the § of s
of the court. to arder anv names that they think are omitted or wrengly
{nesrted. to he addnd or struck mat.  [n order to give them jurisdiction a com-
plaint must be made, and that plaint they are required to try.

Rame+ tmmp-operly sdded L1 an sssessment mil hy a Court of Revislon will, in the

oY

eovent of a sc-utiny sf ev an slectinn be strock off
A pwse otherwire duly qualified to vale at a + unicipal election it vot dingusll-
fied by the vimple fact of a chang: i from one ward to another io
the mme Township
Q-:.z.uwlhdnlndwn;“ M‘“" holders™ and « ts” for
puarpose of votisg at s Muaicpal eluction
{23rd Pebruary, 1861.]

The relatar in his stitement set forth, that defendant had not
been daly elected, and unjastly usurped the office of Township
Coupcillor for ward number four of the Towaship of Salifleet, in
the County of Wentworth, under the pretence of an election held
on the seventh day of Janaary, one thousand eight hundred and
sixty one, and following days, at Burhogton Beach, in the said
ward number four, in the Township of Saltfleet, in tha said
County of Wentworth; snd that the relator was duly elected
thereto, and ought to have been returned at such election, and
declaring that the said relator bad an interest in the said election
as a candidate, stated the following causes why the election of
defendant to the office abould be declared invalid and void, and
relator unly elected thereto.

First. That said election was not completed according to law
in this:

1. That the returning officer for the said ward (Wilber W.
‘Waterbury) at the close of the poll for the election of couacillor
%or the mid ward number four, did not add up the number of
wotes set down for the relator and defendant, the respective candi-
dates for councillor for the ward, and publicly declare the same,
and in case of an equal number of votes give the casting vote for
ope of the mid candidates 80 a3 to decide the election ; but on the

oamely, Robert Fletcher, A~hman Coombs, and Thomas Bateroan,
tendered their votes at the election fur the said ward number four,
and that the returning officer set down their names aund votes for
the defenlant, although the votes were duly objected to previous
to the same having been entered or given.

2. That the list of qualified electors furnished by the clerk of
the ssid Townsbip to the retarning officer contained the names of
of several persoos who were not rated for ratable real property
upon the last revised assessment roll as the same was passed by
the Court of Revision, and three of the said parties, namely, the
parties last aforesaid, gave their votes for the defendant, and the
«ame were 30 set down by the retarning officer, Although daly
ohjected to previous to the vame bavirg been entered.

3. That the #aid returning officer, upon the application of the
defentant, erased the vote of one Thomas Armstroog which bad
been set down in the poll book for the said Henry Luts, and
entered the same for the defendant, although the vote bad been
20 entered for the relator the day previcus to the same having
been erased, and without application baving first been made by
the elector to have the same 8o altered as afuresaid.

4. Thst the defendant did pay, orcsused to be paid, or promised
to pay, to one or more of the electors who voted for bim at the
ssid election, a consideration or reward for the vots he or they
tendered and gave at the said election.

5. That the defendant was appointed by the Municipal Couneil
of the said Towoship of Saltfieet, an officer or commissioner fur
expending and paying certain mooies belonging to the said Mun-
icipatity, and that s portion of the monies was still retained by
the defendant, and that he was at the time of the said election,
aod still is liable to tho said Manicipality, for the paymeat of the
monies.

6. That the defendant can and may claim & remuneration from
the said Municipality for his services as such commissioner or
officer as last aforesaid.

Third. That the relator should be declared duly elected to the
said office of township councitlor for the said ward oumber four
in the said Township of Salifieet, because he had a majority of the
legal votes set down for the respective caudidates at the said
election.

The evidence given was oral, and briefly as follows :

For Rxtarom.

1. George Lotleridge.—Was present at the close of the election
on the second day, and was near the returning officer; dit not
hear him declare there was a tie before he, the returving officer,
voted ; heard parties say before one Declos voted that it was four
o'clock, and that the poll should be closed.

2. Robert R. Waddelli.—Saw the name of Thomss Armstrong
eutered as s voter for relator; by the clock in the house it was
after four o'clock when Declos voted ; immediately afterwards the
returping officer, without making sny declaration of the stats of
the poll, wrote his own name and declared defendant elected ; on
the second day heard tbe retarning officer bad changed the vote
of Thomas Armstreng: his fathor died intestate a8 to lands in
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the ward; bis name and that of bis brother were entered on the
assessment roll as owuers of the tand; the laud bad been pre-
viously sold by & decree of the Court of Chancery under a judg-
ment agsinst him, but no conveyance settled at the time of the
election.

8. Patrick Craxford..—Was close by the returning officer on the
secand day of the election and did not hear bim declare the state
of the poll before voting ; several parties declared it was after four
o’clock befure Leclos vo' 4,

4. Willam Clarkson.—Did not own the property in respect to
whick he voted; was not living on the lot at the time he voted ;
was pot tenant to any one of 1he lot in .espect to which he voted.

6. Robert Fletcher.—Did not own the property in respect to
which he voted: did not lease it from any one; lived with Ins
father ; his father professed to own the house; had no share or
interest in it

6. Matthew Davin.—Was Township Clerk of Saltfleet in 1860;
at a meeting of the Court of Revision in May, 1860, the names of
Asbman Coombs, Robert Fletcher, Robert Bateman, and some
others, were put upoa the sssessment roll; produced the original
motion moved and seconded for the purpose of adding the names;
no application in wiiting was made by them or any other person
to bave their names put on the roll ; added the names to the roil
io accordance with the resolutions.

7. William Spear.—Was assessor of the ward in 1860 ; did not
put the names of Coombs, Bateman aud Fletcher on the roll,
becaase they were not living in the ward at the time.

8. Josrph Declos.—Had sold the property in respect to which he
voted about two months previous to the election: was jostied at
the pull, und an attempt made to prevent Lim reaching the poll.

9. William Ansley.—Was present at the close of the election ;
there was a watch on the table from which the returning officer
kept time; heard the returning officer say before Declos came that
it only wanted a quarter of a minute to four o'clock ; afterwards the
psme of Declos was put down, when the returning officer made
the remark looked at the watch and saw the band just at four o’clock

10. John Turf.—Voted on Government property, paid no rent,
lived on Burlington Beach, paid taxes. occupied a house.

11. JoAn Litingstome.—>imilar evidence in regard to property as
that of last witoess.

12. Fredensck Cary.—The same.

18. Mortimer Cary—Was at the election at the close of the poll ;
was there when Declos voted, it was then four o’clock or as near to
it as could be, there was noise and confusion.

Foxr Direxopaxrt.

1. W. W. Waterbury.—Was retarning officer; recorded Arm
strong's vote, his vote was for defendant hat by misrake recorded
for relntor ; mistake discovered rhortly after ; afraid at the time

to alter it, next dsy did so; jast befure close of pall had a waich

io hi3 band, observed tbat it wanted 1§ minutes to four o'clock ;
recorded Declos’ vote before fuar o'clock. At the close of the poll |
declared a tie, and recorded his vote for defendant ; did not pre- !
viozsly add up the votes but knew the state of the poll; great:
noise in the room at the time. !

2. Uenry Wuterbury.—Heard the returning officer declare a tie '
before he voted. i

8. Thomas Armsirong.—Voted for defendant, heard that vote!
by mistake recorded for relator, had left polliug place at the time. |

4. Alva G. Jones.—Was & member of the council when the |
names were added. such additions are often made, the names were .
Pat on with the view of makiog the parties liable to pay taxes. |

§. Horace Coombs. —Ashworth Coombs, his brother, came to
lifve ‘;'u the place for which assessed about the last of April or firat |
of May.

6. James Williamson.—Know Francis Lewis; he did not own |
land for which assessed either as freebolder or householder.

7. William Spera.—Aundrew Murray not s resident of the Town-
ship at time of assegsment, William McDowell not & resident at
Ume of asseasment.

8. Ebenszer Jones.—Know McDawell. he lives in Ramellin; :
koow Andrew Marray, he lives in Township of Barton.

9. Robert Crosthwaite.—~Corroborated last witness.

For Rsiaton.

1. Jokn Martin.—Saw Declos go in to vote; just before he
passed was asked what time it was, lonked at his watch sud found
thut it vas =ight minutes past f .ur o'clock.

2. George Snook, jun.—Brother owas the house at Burlington
Beach, hoar-led with bim ; was assesved with Lis father for pro-
perty of which afterwards diepossessed.

3 HUenry Pollard. —3elf and father joint tenanta of property in
respect of which voted.

4. Jumes Fage.—Koow Michael Connoly, jun., know his father;
thiok thers is some arrangement between them by which the son
has an interest in the lease.

6. Hervard Ileales —Know Samuel Lewis, he lives with me;
has & veparate part of the house.

6. Robert Cross hwaite. —Kuow the Connolys, father and son;
they removed from the ward in the full; they live in anotber ward
of same Township.

7. Ashman Coombs.—Moved to ward number four from ward
number one in May last, was assessed in ward number one for a
house,

8. Samuel Bateman.—Took five acres from Mr. Nash, went to
live there on 1st May: did not make application to any one to
have name placed on the roll.

9. Thomas Cross.—Know James Waddell, John Livingstons, W.
Jobaston, Robert Brult, Wm Andrews, John Taif and Alexander
Brown ; they live ou Burlington Beach, are all fishermen except
Johnston, who is ferryman at the canal, it is & Government ferry.

10. Dawid McRae.—Lives on the beach; has o lease from yesr
to year from Mr. Lotteridge.

11. John MeQumyg, Superintendent of fisheries for Upper Cuna-
da.—James Waddell has no leace; rame of Livingston, Jolnston,
Brult, Andrews and Taif. Brown was in treaty for a leaxe, but
transferved his right to one Perrs.  Did uot tuke leases until after
May, 1860. Believe that Jobn Dynes is a freehiolder. None of
the others are freeholders. Have a mere right of fishing. The
beach belongs to the governmer  Berjimin Sherman, Charles
Cary, Frederick C.ry, and Nehemiah Cary have leases. Zacharia
Cary and William Saook have no leases. The leases were all
granted in May last.

12. Mortimer Cary.—Kunow James Waddell, Jobn Livingston,
Wm. Joboston, Robert Brult, Wm. Andrews, Jobn Taif and Alex.
Brown ; all ived on the beach at the time of the election.

For Dxrexpaxr.

1. Gearge Crossthwaite—Koow Jsmes McCroon. a young man
living with his father ; bas no interest in the proj erty.

2. Wm. Sperc.—Assessed James McCroon hy his request ; did
not tell me Low to assess him, whether as a freebolder or house-
holder.

3. Ebenezer Jones.—Know James McCronu ; he told me he had
no lease, raid be meant to get ou the assessment roll that he might
have & vote.

Sadlier for relator. Freeman, Q.C., for defendant.

Logig, Co. J.— The first poiut to be decided is as to the right of
the returning officer to alter the vote ot Thomas Armatroug in the
poll boak. The cases of R-gina ex rel. Mutchell v. Rankin etal., 2
U. C., Ch. R. 162, and Regina ex rel Acheson v. Donoghue, 156 U.
C. Q. B, 545, do not in my opinion decide that a returning officer
cannot under any circamstances change the entry of a vote in the
poll book, but they do shew that the returniog officer, if e bas
the power to make the alteration, must make it promptly and in
a case where the mistake in making the eutry is beyond a doubt.

I do not think this is so clear a case of an erroneous entry as
would jastify the returning officer in making the change. The
returning officer did not discover the error for some time after the
vote way given, until Mr. Waddell observed that he had voted for
the relator, when a dispute seems to bave arisen about the vote
and the right of the returning officer upon bis own recollection to
alter the entry. It is as probable that the returning officer may
bave been wistaken in his recollection of the vote as that he made
& wrong entry of it when it was given. The only evidence given
to corroborate the returning officer's evidrnce is that of Arm-
etroog himself. His conduct at the time was rather equivocal, so
28 10 leave it & matter of doubt for whom be gave his vots.
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Although be wa i present when the entry of the vote was observed
by Mr. Wuddell bLe did not apply to have the vote changed or
apparently suy that it was wrong; but on the contrary appeared
to assent tu the correctness of the entry of the vote by saying that
he supposed it was all right. The law very properly will not per-
mit a returning officer to change the entry of a vote except in s
very clear case of a mistake. [ do not think this is such a case,
and that the vote of Thomas Armstrong must be struck off.

Had the alteration not been made the returning officer could not
bave voted, as there would not have been a tie, and therefore his
vote must also be struck o'. It is the duty of the returning
officer at the close of the poll to add up the votes given for each
candidate and publicly declare the state of the poll, and if there
is a tie or equality of votes to declare his intention to vote and
the pame of the candidate for whom he gives his vote (Regina ez
rel. Coupland v. Webster, 6 U. C. L. J. 39). In this case the
returning oflicer did not add up the votes, but there is evidence
that he declared that there was a tie, altbough few in the room
seem to have heard it, nor does it appear that he declared for
whom he iutcnded to vote ; his vote, however, having already been
disposed of, it is not necessary to say whether or not he complied
sufficiently with the requirements of the law in the way he made
the declaration of the state of the poll and gave bis vote.

As to the alleged keeping open the poll after four o'clock on the
second day of the election, 1 could not on the evidence hold that
it was after four o’clock when Declos presented himself at the poll
to give his vote. The returning officer’s watch was used on the
first day to open and close the poll, nnd sgain to open it on the
sccond dsy. No cbjection secms to bave been made to its correct-
ness then, and I think the time marked by his watch was properly
taken as the correct time at the close of the poll. By bis watch
it was not quite four o’clock when Declos presented himself at the
poll to vote. I think also, that if a voter presents himself at the
poll for the purpose of voting he has a right to bave his vote
recorded, though by the delay of the opposite party in pushing
bim about and requiring the oath to be taken, in this case it may
be a minute after the hour before his vote is recorded

It is admitted that Robert Fletcher and Henry Pollard, who
voted for Hopkins, were not householders at the time, and there-
fore had no votes, their votes must therefore be struck off.

I think that Joseph Declos bad no vote, he voted on property
which he had sold and conveyed away some montbs before the
election. The statute requires that the voter should be a free:
holder or & householder at the time of the election. The 75th
section of the Act declares that the electors of the Musicipality
shall be the male freeholders thercof, &c., and who were severally
rated, &c. The electors must be freeholders of the Municipality
at the time of the election, and also rated upon the last (revised)
assessment roll, —both conditions are necessary to givea good vote.

The nsme of Joseph Declos must therefe== be struck out, and
the name of George Snook, the younger, for the same reason that
he was not a householder at the time of the election.

Michael Connelly, the younger, was not at the time of the elec-
tion o housebolder, and his vote should therefore be struck out.
1 thiok that William Clarkson bad no vote, he was neither propri-
etor nor tenant of the property for which he was rated, his vote
must be struck out.

I consider that the names of Ashman Coombs and Samuel Bate-
man were informally and wrongfully put upon the assessment roll
As the assessment roil is taken as the list of those who are entitled
1o vote not only at Munic’ .al but also at Parliamentary elections,
acd as those whose names are upon the_roll bave prima fucie a
right to vote, it is of great importanee to the purity of elections
that no tampering with or alterations of the roll should be permit-
ted, except in the way poioted out by the statute. Tbeassessment
Act, section sixty, points out the way by which any omission in
the roll can be supplied, and the mode pointed out by the statate
must be strictly followed. Written notice must be given to the
clerk of the municipality, whose duty it is to put up in & public
plsce a list of all appeals. Then when the court sits the several
appeals are tried. Everything is required to be done openly and
publicly. The Court of Bevision have no power by mere motion
at the instance of any member of the court to order that any
pames that they think are omitted or wrongly inserted or assesed,

he added or struck out. In order to give them jurisdiction a com-
plaint must be made, and that complaint they are required to try.
The County Judge to whom there is an appeal might as well take
the roll after it had passed through the Court of Revision and add
or strike out names witbout any complaint made to him as pointed
out by the Act, as that the Court of Revision sbould assume s
jurisdiction without a complaint made tc them.

1 thiok then that the names of Asbman Coombs and San-uel
Bateman, having been irregularly put upon the assessment roli,
sbould be struck out of the poll book. .

Michael Connelly the older, whose vote is objected to by the
relator on the ground, that at the time of the election he was uot
» householder 1n the ward, though a bouseholder in the Muui-
cipality (and the case of Regina ez rel. Totten v. Benn, 4 L.J. U
C., 212, i« relied on) bad in my opinion a good vo e. The case
cited was decided upon the construction of the statute 16 Vic. cap.
181, sec. 10, which is very different from the Municipal Act now
in force. Theact 16 Vic. gave votes to the freeholders and bouse-
holders of the township or ward, who at the time of the election
should be resident in such township or ward; whereas the pre-
sent municipal act gives votes to the freeholders and bousehol-
ders of the municipality who were rated on the last revised assess-
ment roll for real prdperty in the municipality. In the interpre-
tation clause of the statute, the word municipality is defined ag
« any locality the inhabitants of which are incorporated under the
act, but it does not mean a police village.” A rural ward is no’
incorporated under the municipal act, the act does not recnznize
anything less than a townsbip as a corporate bedy. Aud agnin,
by sec. 78 of the municipal act it is pruvided that no elector shall
vote in more than one ward, and if intitled to vote in the ward
in which he resides, he shall not be entitled to vote in any other
ward.” That clause being formed apparently to meet the case of
n tenant being assessed in one ward but who bas afterwards moved
nto another ward in the same mubicipality in which he would
bave no vote because lie could not be on the assessment roll of
bat ward. I hold then, that Michael Counolly, the elder, who
removed from the ward in which he was assessed, to anctber in
which he is a house-holder, had a good vote.

The votes of Robert R. Waddell and Dr. McKay, given for the
relator, must be struck out for the same reason that the vote of
Joseph Declos was struck out, namely, that at the time of the
election they did not own the properties for which they were re-
spectively assessed. Ib the case of R. R. Waddell, although the
property had not been conveyed at the time of the election, it bad
been sold by the court of chancery ; Waddell was bound to carry
out the sale, and he had not, therefore, at the time of the election
such a legal or equitable interest in the property as would entitle
him to vote.

I think that Howard Heales, Francis G. Lewis, and James
McCrone, the younger, were not housebolders within the meaning
of the act. and tbat their votes should be struck out. Anditis
admitted that W. McDowell and Aodrew Murray had no votes.

The poll, therefore, after deducting the bad votes on both sides
would stand thus: for the detendant, forty-seven votes stand re-
corded in the poll books, from which number the votes of Thomas
Armstrong, the Returning Officer. Robert Fietgher, Henry Pol-
lard, Joseph Declos, George Snook, the younger, William Clark-
son, Micbael Connoly, the younger, Ashman Coombs and Samuel
Bateman, in all ten, must be deducted, reducing the number of
votes to thirty-seven. And for the relator forty-six votes were
recorded, from which seven votes, namely, those of R. R. Waddell,
Dr. McKay. Howard Heales, Francis G. Lewis, James McCroue,
the younger, W. McDowell, and Andrew Maurray, muast be deduc-
ted, reduciog the number of votes given for the relator to thirty-
nine and leaving him in a majority of two votes.

My judgment therefore is, that the defendant, John W. Hop-
kins be removed from the office of couancillor for ward number
four of the township of Saltfleet, and that the relator, Henry
Lutz, having a mnjority of legal votes, be adjudged entitled to the
snid office of couacillor, and under the circumstauces of this case
I do order that each party pay bis own costs.

Ou the part of the relator, the votes given by the fishermeo at
the beach for Hopkins, were objected to on the grounds, that al-
though they were householders, they were not tevants. The
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tand on which they live heing government land, aud as they have
not paid any or agreed to pay any, and have o lenve or hicense of
occupation from the government, it wns contended that they had
no votes. As it is n matter of some doubt whether or not they
have goud votes, and [ have some difficulty in arriving at a con-
clusion satisfactory to myself, and as without striking out their
votes the relator has & majority of gond votes, and is entitled to
tnke his seat as councillor for the ward, 1 do not consider it neces-
sury that [ should decide the matter. 1 would merely state the
view®hat I took o/ the matter when evidence was taken a« to the
nature of their occupation. In the case Re Charles v. Lewrs, 2
U. €. Ch. Rep. 172, Mr. Justice Burns says that the words pro-
prietors and tenants in the end of the cluuse are used synony-
mously with freeholder and householder, in the former part ot
the section, that case was decided upon the construction of 13
aud 14 Vie,, chap. 109, and although similar words are used in
the Iate municipal act, it would perhaps be going furtber than the
words would warrant were I to hold that in this case they are
synonymous, und . ~sides a8 was decided in the seme care, the
judge upou a scrutiny o ~ates is not concluded by 1he assessment
roll, but may go behind it 2.} try whether the votes were pro-

rly assesped in the character in .."ich they appear on the roll.
1 bold then if the fishermen could shew -ny thing by which their
occupation of the beach was with the assent of the Crown ex-
preesed or implied, though they had no lease, and did not sgree
to pay any rent, they might he considered tenants at will to the
Crown, which would be sufficient to give them votes. As to what
is sufficient to create a tenancy at will, see Rezx v. Fillongly, ]
T. R., 458; Rez v. Collett, R. & R. C. C., 498: Rez v. Jobln,
R & R.C.C, 525; Richirdson v. Langridge, 4 Tauvnt, 128,
and Doe Hall v. Waod, 14 M. & W, 682. Nothing more could
be proved with regard to these fi-hermen than that they had oc-
cupied the portion of the beach on which they lived, some of them
for many years, without being disturbed 1n their occupation by
the Crown. It is difficult to arrive at the conclusion that such s
permissive occupation by the Crown, against whom time would
not run and who cannct be charged witn laches, would make the
parties tenants to the Crown.

(Before his Honor the Judge of the County Court of the County of Essex.)

TBE QrIENX ON THB RELATION oF WILLIAM FLANAGAN V.
Jouxn McManoN.
Mumicipal Elections— Qualificotion of Candidate—Innkerper—Contract with Cor
poration as Surety for Treasurer of Mumicipality.

Beld, that it is not neccssary under the seventy-thicd clause Connolidated Rtatute
I’m:;d Cunada, chaptur tifty-four, 1o constitute av fnnkeeper that he should be

lice: .

Held, ulsn that where a candidate for councillor was an innkeeper, but cold his
juterest an such the day on which the election tonk place, but there was no
s~tusl change of en. he was atill an ioukeeper within the seveaty-third
;l;:-e.]cﬂh::ur y-four, Consolidated Ststutes for Upper Canada, and as such

wall .

Where the defendant was surety for the treasurer for the municipality for 1858,
and the rame tremsuier was re-appninted from year to yesr during 1809 snd
1860. the m ceptance of fresh bonds by the muuicipal corporation for the latter
years did not relense the soret es to bond of 1838, und that it beivg & con-
HRULNG securiy Was DOt rily rel d by the P of new wnda,

Held. 1hat 10 eiititle 8 relutor (who was a candidate) to a seat deciarvd vacaut, he
must have notified lba‘tlec(on that the defindant was disjualified, and the

g ds of such disq
(March 2n4, 1861 )

The statement of the relator set forth the following causes why
defendant’s election should be declared void.

1st. That the defendant was an innkeeper at the time of hiy
election.

2nd. That the defendant, at the time of his election, had a con-
tract with the corporation of tbe township of Rochester, in this
that he was one of the bondsmen or sureties for sne John Mullins,
treasurer of the said towaship, not dischargeud or released ; and,

8rd. Claimed to bave been duly elected, and ought to have been
reterned as councillor in place of the defendnnt.

The relator put in affidavits shewing that the defendant had for
siz years previously kept a tavern in the towaship of Rochester,
sod was keeping tavern at the time of the election : that there
Was 0o alterstion in the conduct or management of the business
of the tavern, froa the time he commensed to keep a public house

up to the time of and since the election ; that Jefendant’s family
and himself continued to occupy the whole of the house and pre-
mises in which he and they hud resided for the last six years,
being the place where the inn was kept

It was also shewn that the defendunt became surety for the
treasurer of the muuicipality of the towaship of Rochester in the
year 1858.

That upon the auditing the treacurer’s nccounts for the year
1838 there appeared A balance of $542 94 agninst the treasurer;
that since that time the balance in the treasurer’s hands has not
been paid over or accounted for; that an application was made to
the muwicipality of Rochester for the surrender of treasurer's
bouds for 1858, but that the application had been refused, on the
ground that the treasurer and his sureties were still liable oa the
Lond, to the municipality ; that at a meeting of the council of the
towoghip of Rachester on the 16th March instant, the bonds in
question were ordered to be delivered up on motion of one of the
councillurs, seconded by the defendant, and that the reeve was
only induced to give the casting vate in fuvor of t:e motion
through the threats of the bystanders.

No objection was taken to the defendant until half an bour after
the polling had commenced, and after eight or nine votes had been

olled.

d For the defence, the defendant filed an affidavit, stating that he
leased the inn formerly kept by him, in the township of Rochester,
to one Ellen Mullins, a spinster, in the year 1859, and that she
contioued to be the lessee of the premises till 5th Javuary last;
the agreement being that she was to pay $30 per montb, and he
was to attend to the business for her, and ehe was to rece.ve all
the profits ; that this arrangement was in good faith and carried
out ; that the licence wax issued to Ellen Mollins ; that for some
time previous to the seventh of January last, the day of the elec-
tiop, be (the defendant) had concluded to sever his connection
altogether with the inn, and on that day leased the same to one
Mathew Batler, for the period of two years, at the rate of $240
per annum, payable monthly, reserving to himself & room aud the
kitchen ; and it was then also agrecd that a proper lease should
be drawn up between them ; that on the eighth day of January &
proper lease was drawn up snd executed, (the lease was pro-
duced) ; that the lease was in good faith: that at the time he
(the defendant) became security for the treasurer it was under-
stood that he was only to be surety for one year; that new sure-
ties were accepted Ly the council for the years 1859 aud 1860 ;
that he bad pever heard of any claim or demand having been
made. or any dispute having arisen between the council and Jobhn
Mullins.

Mathew Butler corroborated what the defendant stated as far
ss tho lease to bim was concerned. Jobo Muallins, treasurer,
swore that when bis bonds were execated to the municipality, in
1858, it was understood that his sureties were only responsible
for the fulfillment of his duties for the year 1858 ; that he was
re-appointed in the years 1859 and 1860, and gave new sureties
each year; that his accounts were audited and accepted.

In snother sffidavit be (Mullins) showed how the balances
against bim were accounted for.

In the affidavits filed on the part of the relator it was shewn
that Ellen Mullins is & sister-in-Iaw of the defendant {McMahon)
and that she was since May last in Detroit, out at service as o
bouse servant.

This fact has not been contradicted by the defendant, and there
was no affidavit by Ellen Mallins as to the lease to her.

Macdonell, for relator, contended,

1st. That the restriction of the legislature in excluding the per-
sons named in the seventy-third clause of the Manicipal Act, was
on grounds of public policy, in this that their vocation gave them
considerable influence that might be undaly excited at elections.

20d. That the disqualification clause must he taken io its most
comprehensive sense ; avd to escape the effect of ic, those excer-
cising any calling mentioned in it must show the most absolute
and complete abandonment of the calling previous to the election.

8rd. That the existeace of the bond given by the treasurer to
the municipality, in the year 1858, (of which the defendant was
one of the sureties) and its non-anuullution by the council previons
to the election disqualified the defendant. For that the mere fact
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that other bonds were executed or even accepted by the council
would uot iuvolve the sutistactivn ot this, and the cuurt cavnut
presume that a dispute may not arise on the boad given in 1858.

He cited Reg. ex rel Dava v. Carruthers, 1 U. C. Prac. Rep.
114; Reg. ex rel. Crozier v, Taylor,§ U.C. L. J. 60; Reg. ex rel.
Bland v. Figg, 6 U. C. L. J. 44.

Shiel, for the defendant, cantended,

1st. That the defendant was not keeper of the inn for more than
& year previous to the fifth day of Jununry last, but only attended
for lessee ; and it being positively sworn to by bimself that be did
not intend to keep the iun, it must be presumed that be was not
the keeper of the ion.

2nd. That the lease made to Butler—though on the eve of the
election, even if it was made fur the purpose of enabling the
defendant to become a candidate—removed the disqualfication, if
any there was.

drd. That an actual and continual change of possession was not
neceasary.

4th. ‘lhat the defendant remaining at the inn was only as the
occupier of A particular part, and that only for a certain period
under the lease ; sund also that the defendant was not au innkeeper
when elected a township councillor. (Reg. ex rel. Crozierv. Toylor,
6 U. C. L. J. 60.

6th. That the re-appointment, by the council of 1859, of
Mullins to the othce of treasurer, was a dizcharge and termination
of his appointment by the council of 1858, and conacquently a
discharge of his sureties for any time subsequent.

6th. That the aonual appointment of treasurer, coupled with
the fuct of the acceptance of new sureties, shows that the council
on'y considered the office an annual one, and that the treasurer’s
suretics were only liable for one yesr.

7th. That unless there is really existing between the council
apd the treasorer a claim or demaund dona fide in dispute, for
which the defendant is responsible, his being a surety on the bond
is not a disqualification. (Reg. ex rel. Bland v. Figg, 6 U.C. L. J.
page 44.

8th. That if defendant is disqualified, relator is not entitled to
the seat; he (the relator) not having notified the defendant and
also the ¢lectors, previous to the election, of his (the defendant’s)
disquatification and the grounds thereof. (Reg. ex rel. Coleman v,
O'Hare, 2 U.C. Prac. R. 18; Reg. ex rel. Clark v. McMullen, ¥ U
C. Q B. 467))

LxcoatT, Co. 3.—The first point to be determined in this case
is, whether or not the defeudant Jobn McMabon was an innkeeper
on the seventh day of January last, the day upon which municipsl
elections were held for 1861. Innkeepers are apecially disquahfied
a9 members of a municipal council by the 73rd clause of the act
relating to municipal jnstitutions; and it is not materal, 1 pre-
sume, whetber they are licensed innkeepers or not. 1f the Legis-
Inture intended that licensed innkeep« rs alone should be ineligible,
there would bave been no need of mentioning them by name among
those who are disqualified, as the mere fact of their takiog vut s
license wonld make them incompetent under the iatter part of the
ssme clause. The defendant coutends that he has not been an
innkeeper since the Intter part of 1859, he having then leased the
tavern stand o one Elien Mullioa,

The only evidence of this first lease that we have is that of
McMabhon himself, uncorroborated by the sffidavit of apy other
pereon.  Some eviderce is required other than that of the party
bimeelf, where the truth of the case does not appear, as it fre-
quently does, in the affidavits filed in answer by the opposite party.

Now, the fact of this lease having been made is coutradicted, or
ather, circumstances are shown in tbe affidavits of the reintor
which are incompatible with such & statement, viz., that Ellen
Mullins, the person to whom McMabon alleges he leased the tavern
stand, was away in Detroit, out at service ss & hired servant, since
the month of May last, and that the business of the tavern since it
was first opened by McMabon to the present time bas Ueen con-
ducted by McMabon persopaliy. The facts in tb's case, so far as
the lease to Mullins is concerned, are very sim’iar to the case of
MNcKay v. Brown, decided by Judge McKeotie, and reported in 6
U. C. Law Jour. 81. As, in that case, smong other things, as iu
this, there was Do sactual chsnpe of possession, McMahon remained

in possession the whole timoe. The learned judge’s remarke, and
the cuses cited by hun, in MeRuy v. Lrown, relative to chapge of
possession, apply forcibly to this case.

8o far, then, as Mullins’s lense is concerned, I am of opinion
that it was not bona fide, nnd that up to the day of the election
McMahou was an inukeeper within the meaning of the statute.

We have uext to examine the effect of the lense to Builer. The
lease is duted nnd was executed on the eighth day of January,
181, and the term is to tnke effect and Le computed fiow the
seventh day of Janunry, or the day befure. From the affidavila of
McMahon and Butier the tenaut, it appears that they bad bad
severnl conversntions together in the month of December last,
about leasing the tavern stand ;—and here 1 must remark that
McMahbon treated his former tenant, if so she wan, Ellen Mullius,
rather cavalierly, for it does not appear that she was cousulted in
the matter, or that her former lease was terminated by a notice 1o
quit or otherwise. On the seventh day of January, the day of the
electian, they, McMahon aud Butler, came to au arrangemeot as
to the terms of n lease, and agreed that a formal lease should be
drawn up and executed the da, after, viz, the eighth day of
Janunry, which was done. Although Butler swears that he took
postession of the premises on the 7th Japuary, I do not think it
was of such a nature as to make the lease bindiug, because it was
not au exclusive p , the defendaut McMuhon still remain-
ing to all intents and purposes with his family in the bouse; and
I am of opinion that the lease or agreement was not consummated
or perfected until the 8th January, when a written lease was
executed.

The lease to Butler may be dona fide; but I think I can come
1o no other conclusion, from all the evidence in the case, than that
McMahon bad been, for some time previous to the execution of the
lease to Butler, sole manager and proprietor of the inn known as
the ¢ Belle River Hotel,” entertaiviug travellers and strangers;
and that if be ceased to have any conbection with the botel as
proprietor or manager, he did not 8o cense to be covnected there-
with until the execution of the lease in question to Butler; and
that on the 7th January, 1861, the day of the election, he was an
innkeeper within the measing of ihe statute, and therefore dis.
quahified as a councillor.

As to the second objection taken to the defendsnt McMahon,
viz, that at the time of the electivn in Junuary Iast he was secu-
rity for the treasurer of the municipality of Rachester, having
decided that the defendant is disqualified as an innkeeper, it is
unuecessary to determine the second ohjection; nevertheless,
sioce the question has beeu brought up, I do not hesitate to
express an opinion upoa it.

Ir 1858, one John Mullins was appointed treasurer of the muni-
cipality of Rochester, and the defendant and one Robinson became
his securities, by eutering into a bond with tbe corporation, condi-
tioned that if (cmong other thinge) Jobn Mullins should wel xnd
truly perform all snd singular the daties of treasurer of ssid muni-
cipality for and during his official term, and until he should deliver
all the property which be might recvive as such treasurer to his
successor in said office, and thould keep just and true accounts of
all property belonging to said municipality that might come ioto
bis hands, &c, then tu be void; otberwise, to be and remain in
fall force and virtue, &c. The argument that at the time thisbond
was signed it was uoderstood by all the parties executing it as
sureties that they were only to be held respunsible for the due
discharge of the tressurer’s duties during the year 1858, bas no
weight. The bond is » sesled instrument, and we must look to
the wording of the document itself, and not to saythiog that may
bave been anderstood at the 1ime, for s proper construction of its
terms. The bond itself is not limited to 1858, but the parties ar2
hound for the faithful discbarge of the duties of the treasurer
dunug the term of Lis office. He is still treasurer of the munici-
pality, baving been resppointed from year to year. The fact of
the treasurer giving other securities in the twa following years,
does not, in my opinion, necessarily release his first surcties.
sm inclined to thiok that the bond signed by McMahon ia & con-
tinuing security

Assuming, however, that it was confined, in ss many words, to
the year 1858. At the end of that year tbe auditors found s
balance of $685 B5c. against the treasurer. This the defendant
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coutende, however, was paid during the succeerding year 1859;
but st the end ot that year o stull grester bulunce was fouud
agaiust the trensurer.

The bond is binding against the sureties until the halance
agninst the treasurer for the year 1838 is accounted for to the
municipality, or until they clioose to release or surrender it. (See
in the matter of arbitration between The Corporation of Etdon and
Damel Furguson and larael Furgueon, 6 U C. Law Jour. 207 ) Of
course my decision does not determine this point; but if I am
sutirfied that there iv a claim in good fuith subsisting—n mntter of
coutract really to be settled hetween the municipality and their
treasurer, it is sufficient. (See Reg. ex rel. Lilund v. Figg, 6 U. C.
Law Jour. 44.) Now I think that at the tiu.e of the election there
was somethiug to be settled by the treasurer; and that there-
fore, the treusurer's boud for 1858, not being yet aischarged,
relenred or cancelied, the defendant must be held to be disqua-
hfied on that grouund also.

No stronger evidence of the necessity of such a provision in the
statutes, which disqualifies a person as a conncillor who has at the
time of his election an interest in any contract with or on behalf
of the corporation, can be found than this very case. Application
bad been made to the corporation in 1860, for Mullins’s bond for
the year 1848, and the council then refused to give them up;
but no sconer does McMahon get in, than it is ordered to be
delivered up, on a motion seconded by the defendant himself, and
carried by the casting vote of the reeve.

Before [ can declare the relator elected in the place and stead of
the defendant, I mu-t be satirfied that the electors were notified at
ths commencement of the election that the defendant wus disquali-
fied, and the grounds of disqualification especially pointed out to
them. No evidence to that effect has been produced un the part
of the relator. He did object to the defendant as a candidate, but
not till after eight or nine votes had heen polled, and be did not
then state the grounds of objection. (See Regina ex rel Dexter v.
Gowan, 1 U. C. Prac. B., 104; and The Queen ez rel. Davis v.
Carruthers, 1b. 114.

My judgment is, that a writ do issue declaring that the defen-
dant was disqualified ; that there be a new election for the office ;
sod that the defeudant do pay the relator’s costs.

—

—

ASSESSMENT CASES.

Ix Tae MATTER OF TRIR APPEAL OF THE SIsTEERS OF CHARITY OF
Tk CirY or OTTAWA,
Assessment— Ezencpltions.

HAd that the Institution of the Sisters of Charity in the City of Ottawa is “a

Pablic H epital” wi hin 1he fng of the t Act.

Quaere if & = Poor Mouses™ ar - Alms 1lonse” within the meaning of the Act.

Sembie even if 70 the parcels of land amesmed ia this care could nit be desmed
*reul or person sl property” “ belonging o or connected with the =ama™ 30 an to
be exempt trow taxation. 126 June 1859 )

The Corporation known as the Sisters of Charity of the “ity of
Ottaws, appented under the provisions of the 28th Rect on of the
Assessment Act of 1853, against the decision of the Court of
Revision, in the City of Ottaws, declaring that 26 towa lots, the
property of the said Sisters of Clarity, are suhject to tazation,
whereas the Sisters of Charity contended that the property was
exempt, under ons or other of the sub-divisions of the sixth
Section of the Assessment Law of 1853.

It sppeared that the appeliants were incorporated by an Act of
ﬁrliunont, passed in 1849. The preamble of the act runs as

ollows :

* Whereas an association hath existed for several years in By-
town, ju Upper Canads, under the name of La Communaul? des
Reverendes Saurs de la Charit2, and hath established an hospital
for the reception, and care, of indigent and infirm sick, of both
sexes, and of orphans of both sexes, to whom they impart a
Curistinn Education in couformity with their condition in life, and,
Wwhereas the said ladies have, by their Petition, prayed that the
Associstion may be incorporated, and in consideration of the great
beaefit which must arise from the raid Institation, it is expedient
to grant their prayer It is, therefore enacted, that Les Reveren-
des Sceur Elizabeth Brayere, Elenore Thibodeau, aud others there-

in named, be a body, politic and corpurate, in deed and in name
of Lo Communaur? Des Revererndes Nuwurs de la Churttd, with power
to hold, possess and enjoy lanids lying within this Provioce, uot
exceeding in yearly value £2,000.”

The second Section of Act provides, * that the rents, iacues, and
profits of all property, real and personnl, held by the corporation,
sball be appropriated and applied, #olely to the maintninance of
the members of the corporation, the construction and repair of the
buildings reqaisite for the purposes of the said corporation and to
the ndvancement of education, aud the payment of the expenses to
be incurred fur objects legitimately connected with, or depending
on, the purposes aforesaid.”

This corporation bas a building known as the General Hospital,
erected upon an enclosure containing 14 Town lots, and which of
course were not assessed. The 26 Jots, which were assecxed, and
against which assessmeut the Sisters of Charity appealed, are
situated upon different streets, and at come distance trom the en-
closure, upon which the Hospital stands, and are detached even
from each other, and not furming one connected area in themselves,
It nppeared, however, that they are sll enclosed and cultivated,
an‘ the produce of them used by the members of the corporation.

The sixth section of the As:esment Act®* declares that the ful-
lowing property shall be exempt from taxation, viz :—All estate
and property belouging to the Crown, or held in trust for any
body or tribe of Indians, every place of Worehip, every Church-
yard, or Burying-ground, the real estate of any University, Co'lege,
Iucorporated Giammer School, or other Seminary of Learning, or
renl estate held in trust for the same, so long as such real esiate
is actually used and occupied by it, but not if occupied by others,
or unoccupied, every Public Schoo! ouse, Town or City Hall,
Court House, Gaol, House of Correction, Lock-up Hou-e, or Pub-
lic Hospital, with the land attached thereto, or on which the same
is erected, and the personal property belonging to each of them.
Every Pulilic Rond and way, or Public S8quare, and the property
belonging to any Towuship, Village, Town, City, or County, if
occapied for the purposes thereof, or unoccupied: the Provincial
Penitentiary and the land attacted threreto.

The fourth sub-section.} then declares that every Industrial
Farm, Poor-House, Alms-House, House of Industry or Luuatio
Axylum, and every house belonging to a Company for the reforma-
tion of offenders, and the real and personal property belonging to,
or connected with, the same shall be exempt from taxation.

Arusrtroxg, Co. J.—In approaching this case, it is, in the first
place, necessary to see and determine what the corporation called
the Sisters of Charity really is. The As-essors and the Court of
Revision for the City of Ottawa, contend that it is a Public Hos-
pital, as named in the second sub-division. of the 6th Section of
the Assessment Act, and untbing more, and that the lots of tand in
question are not attached therety, within the meaning of the
statute, and, consequently, not exempt from taxation. while the
Sisters of Charity contend, that the 1anda being accupied and culti-
vated by them, and the produce used in the establishment, they
are, therefore, entitled to be exempt on the ground, that the lo-
stitution is not only an Houpital, but alno a Seminary of Learning.
They maintain that the Institution is also an Alms House or Poor
House, within the meaning of the 4th sub-Division of the sixth
8ection of the Asxsessment Act.

After giving the muatter all the concideration and attention in
my power, [ have arrived at the conclusion that the Institation is
neither more nor less than a Public Hoapital ander the ordinary
and popular sense of the term ; for the Petition, on which the act
of incorporation is passed, sets forth, that the Association under
the name of La Communaute des Reverendes Sceurs de la Charite
had established an Hospital, for the reception snd care of indigent
and infirm sick of both sexes, and of Orphans of both sexes, to
whom they imparted a christian education, in conformity with
their condition in life. The Sisters of Charity only pray to be
enabled to do as a corporation, those things which they were doing
as an Associntion : that is granted to them. and nothing more. The
second section of tbe act of incorporation, ir directing how the
rents and profits of their real and personal properiy are to be

* Saction 9 of Consolidated Statutes, U. C., cap. 35.
4+ Sab-eec. 9 of sec. 9, cap. 58,
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appropriated, says that, they «hall be expended solely in mnintain-

Institutions auch as the one mentioned and saperintended by the

ing tbe mewbers of the corpuration, the construction anl repuirs:’ 8.stery of Charity of the City of Ottawn, are unidoubtedly worthy of
of the nece-sary buildings, and the advancement of education and . the most generous consideration, from the municipul authorities, nnid

othier ohjecty legitimately connected with and depending upon the
purposes of the Institution.

|

indeed the most liberal and extended construction should be given to
any law or statute passed for the benefit of their establishment, but

It is too much to say, that because the Institution imparts & the city corporation owe a deep respounsibility to their constituvnts,
Clristian education to the inmates of the [fospital, a3 they state | aud are bound to see that all property within the city is fairly and

in the Petition, upon which the act of incorporation is passed, , equully taxed, unless the same be exempt by law.

Unless Parlia-

therefore they are a seminary of learning, within the moaning of ; ment come to the relief of the Sisters of Charity, I am unahle

the term, as used in the Assessment Act. The fact of educating
the sick and infirm inmates of the Houpital and their orphans,
cannot give the Institution the character of a seminary of learning
—such education is merely incident to the general purposes of the
establishment.

Then, can the Institution be called & Poor-House or Alms-House,
such as are mentioned in the statute? That it is in some degree
a Poor-House and an Alms-House too, must be admitted, for the
poor are, to a certain extent, sustained in it, and no doubt alms
are also distributed by the ladies who superintend the atfairs of
the corporation. But then, I cannot bring myself to the conclu-
sion that it is entitled to the distiactive character of either a Poor-
House or an Alms-House, such as the Assessment law ex-
empts from taxation, but even supposing the establishment
to be a Poor-House or Alms-House, still (he lots of 1and in ques-
tion are not counnected with it, for the worda ¢ belong to,” used
with the words *‘connected with,” at the conclusion of the fourth
sub-division of the sixth section of the Assessment Act, must be
construed to apply to the personal property, and the words ¢ con-
nected with,” to the real property, or perbaﬁs the word *“or” may
be read ¢ and "—but in no other case can the lots in qrestion be
considered coonected with the establishment.

The Legidlature, in using the terms they do in exempting certain
buildings, places of worship, Gaols, Court-Houses, and the like,
and then exempting the real and persooal property of certain insti-
tutions, must have bad in view, the pature, object, and purposes
of those buildings and institutions. Land as land, they did not
imngine necevsary for places of worship, Gaols or Court-Houses.
Whereas, to a Uuniversity, College, Incorporated Grammar School,
or other seminary of learning, they contemplated lands, to a con-
siderable extent, to be necessary either as a source of revenue or
for the 1nore immediate purposes of the institations, for their lands,
wherever situated, if actually used and occupied by them, are
exempt from taxation. But, in regard to a Public Hospital, they
declare that it is only the real estate, or land attached thereto, or
on which the same 18 erected, which shall be exempt.

One may reasonably infer that the Legislature contemplated,
also, tL -t lands, to some extent, might be necessary for the imme-
diate purposes of a Unitersity, such as, for botanical gardens for
the advancement of scien  for places of amusement for students
and the like, and tbat lands might not, at all times, be found
directly attached to such establishments. Therefore they exempt
the lands of such institutions, wherever situated, if they be used
and occupied by them. Had the Legisiature taken the same view in
regard to & Public Hospital, I presume they would have used the
samne terms in exempting its real estate. They mayhave considered
that no more land is required for the purposes of an Hospital than
sufficient space around the building for air and exercize for the in-
mates and members of the estahlishmeunt. 1 am perfectly aware
that the word ** attached,” as used in the statute, may mean more
than Leing geographically joined to the Hospital, but then had the
Legislature intended that lands merely used and occupied by the
Hospita), as the lots in question are, should be exempt from taxa-
tion, I cannot understand why they should use the words ¢ erected
upon or attached thereto,” with reference to a Public Hospital,
and not make use of any such expression with regard to the landa
of a University, College or Incorporated Grammar School.

The Legislature uses the same word *‘ attached,” in regard tothe
Penitertiary; the statute exempts from taxation the Penitentiary
and the laod attached thereto, which certainly mesans the land
immediately connected with that institution.

The words “realestate” and *‘ land” are used indiscrimatelyinthe
several clauses of the Assessment Act, but po stress can be laid on
the fact. The term ¢ Real Estate® and the’word *¢ land,” are but
ono and the same thing by the express provisions of the statute.

|

to give any other construction to the Assessment Laws, with

: reference to this particular case, than that held by the Court of

Revision.

I am very sorry that the matter could not have been referred to
some authority, linving more ample means to guide to a correct
conclusion than I have biad, for I must confess I utn not free from
doubts as to the correctness of the conclusion at which T have
arrived.

The decision of the Court of Revision is confirmed, and the
appellants to pay the costs.

—

COUNTY COURT CASES.

ABBOTT v. SKINNER RL AL.
Arditration and award— Action— Pleading—Sufficiency of award,

Held ju an action of assumprit upon an award that the general Issue of nungnam
indebitatus puts in issue the subminsion to arbitration. the enlargement of the
time, and the making of an award according to the terms of 1he submisdon,

Hoid alsn, that the award sued upon io this cause was n.t warranted by the sub-
mision, and that in makiag it the arbl ded thelr authority.

(April 25, 1861 )
This was an action of assumpsit upon an award. 7The plaintiff
declared against the defendant for and upon a certain award in
writing, made the 24th March, 1860, by David Ford Jones, Isaac

Briggs and Robert Brough, by virtue of a certain submission made

by the plaintiff and defendants to the award of the said arbitrators

of and concerning all matters in dispute then pending between
them; and upon and by virtue of which said reference the said
arbitrators did award, amongst otber things, that the defendants
should pay to the plaintiff one-fifth of all expenses that might by
him, the plaiotiff, be necessarily *ncurred after the firat day of

October, 1860, for the mutual benefit of the plaintiff and defend-

Auots, in renewing or repairing the water wheel, flume, bulk-head,

gates, dams, or any other expenses that might be incurred for the

m-tual benefit of the plaintiff and defendants; that the plaintiff
should bave the right to say what repairs should be doune, snd
that the plaintiff should render to the defendants mouthly acaounts,
properly vouched fur, of the expense of such repairs inocurred as
aforesaid, and that witbin one month from the time of rendering
such account, the defendants should pay one-fifth of the amount
thereof; and that the arbitraters, by their said award, further
awarded that, sbould it be deemed necessary for the mutual benefit
of the plaintiff and defendants to put in & new wheel, flame and

bulk-head, or any of them, before the first day of Ootober, 1860,

then that the defeudants should pay one fifth of the expenses in-

curred, upon an account of the same being rendered to the de-
fendants and vouched for as was before stated in the said award,
as bereinbefore stated for their proportion. With averments that
it was deemed necessary for the mutual benefits of the plainuff
and defendants to put in a new wheel, lume and bulk-head before
the first day of October, 1860, and that the pluintiff proceeded to
put in a new wheel, flume and bulk-head, as by the said award he
might do, and that, in accordance with said award, & monthly sc-
count of the expeuses for the same, as far as they were incurred
during the mouth of August, 1860, properly vouched for, amount-
ing to the sum of $893 94 in the whole, was duly rendered by the
plaiotiff to the defendunts, and that thereupon the detenda:.ts, by
virtue of the award, became liable to pay to the plaintiff, in one
month from the time of rendering such account, one-fitth of the
amount thereof, to wit, the sum of $178 79, yet that the defend-
ants have not paid the same.

Pleas —Never indebted; 2ad: That no monthly account Las
was rendered properly vouched for.

The cause was tried at Kiogston, before Jn:ﬁe Mackenzie, at

the last March sittings of the Court, when a verdict was taken by




1861.]

consent for the piaintiff for $160 with leave reserve ! to the defend-
ants to move in term to enter & noansuit on three cbjections tuken
st the trial.

Articles of submission, dnted 24th Mnrch, 1800, were put in at
the trial, the materinl parts of which submission and award
sppenr 1n the judgment of the court.

G. L. Mowat, in April term, obtained a rule first calling upon
the plaintiff to show cnuse why the verdict should pot be vet aside,
and & nonsuit entered pursuant to leave reserved at the trial upon
the grounds,

First, That assumpsit will not lie, as the submission and award
sre under seal.

Second, That the submission does not support the award in
reference to the present cause of nction as set out in the declara-
tion, in this, that the submission gives the arbitrutors power to
direct that a lease shculd be mnde between the parties to define
tiue conditions and stipulations of the lense, and to set forth in the
lease what each - arty would be bouud to do ia the use nond occu-
pation of the pr+ nises. therefore that no cause of action like the
present can aris out of the award itself, without the interposition
of a lease.

Third, That be action, if any, should be upon a lease made in
purzuance of t' e award, the submi-sion itself not authorizing the
making of an r ward to order work like that on which the present
action is brov ¢ht, though it may nuthorize an award directing such
a stipn'ation to be inserted in a lease.

Hrirtor shewed canse. He contended among other things that
the defendants could not avail themselves of the points taken in
the rule uader the ples of Nunquam Indebitati, and even if they
could, he contended that the uward was well warruoted by the
submivssion.

G. I Mowat, supported the rule.

The following authorities wcre oitad, Russell on Awards, 502,
528, 535. Iodgson v. T. wnship of Whitdy, 17 U. C. Q. B. 230,
Clitty's precedente, 2564.

The counsel for the de’eadant abandoned the first point mea-
tioned in the rule at the a ‘gument.

Macgenzie, Co. J.—Th: general issue of Nunquam Indebitatus
pleaded by the defendants, in my opivion, puts in issue the sub-
mission to arbitration tueeniargement of the time, and the making
of an award according tv the ruhmission, in other words an award
within the teriud of the eubmission mentioned in the declaration
is sequinite to sustain the present action under that plea. I refer
to the case of Hodgson v. The Municipality of Whuby 17 U. C. Q
B. R., 230, and to Bullen & Leake's Precedents, 288, note (a) ia
support of this view of the law.

As the learned counsel for the defendant has abandoned the first
nnint tuken 1n the rule, there is 1n renlity but one quextion for
the Court to decide. tiave the arbitrators exceeded their author-
rity in ordering the defendauts to pay one-fifth of the expenses
incarred hy the pluintiff in the putting io of the new wheel, flume
and bulk-lend, as mentioned in the declaration, directly, without
the interposition of n lease? Toarrive at a correct under<tanding
of the matter, each portions of the submision as relute to the sub-
ject matter of the present action must be examined.

It is recited in the submission. ¢ Whereas dizputes have arisen
between the parties, as tothe amount of rent the defendants shall
pay to the plaintiff for the time they have occupied (n part of
certain premises in the village of Gananoque) aod to their right to
receive from the plaintiff a lease of the premises they the defend-
ants so occupied. and as to the terms of the =aid lense, it is de-
sirable to refer the same to arbitration as after mentioned. And
whereas it is desirable and has been mutually agreed between the
parties to submit to the Jecision and arbitratement of the said
arbitrators ull other matters in dirpute between them, it is hereby
agreed that they, the said arbitrators, shall decide by whom the
costs which have been incurred in the Court of Chancery and
Division Court shall be paid. They shall also further determine
the claim of the plaiotiff with a contrn account of defendaut now
pending in the Division Court ; and shall also award what amount,
if any, sball be paid by the plintiff to the defendants in pursu-
ance of their bill of items bhereunto attached; the foregoing,
together with the first named matter of dispute, as to & lease,
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being all matters in dispute Letween them " After a olauce in
the submission, ngreeing to refer the matters in dispute t0 Duvid
Ford Junes, lanng Brizgs and Robert Brough, or any two of them,
follows the agreement bearing principatly vn the present action ;
that is to #ay :—+* And it is herchby turther ngreed that the said
arbitrators or any two of them, may, if they tiwuk proper, by
their said award, direct that the occupation, by the defendnuts,
of the prewises ehinll, at some short period thereafter, ceare and
deternnne, and that the same shall be delivered up by the defend.
ants to the pliintiff in good order and condition, or that the plain-
tiff shull execute and deliver to the detendants or the survivor of
them, etc., A lense of A part of the enrd premises, and they, or any
two of them, sball, by their said award, direct who is to prepare
the snid lease, and within what time it is to be executed anud
dehivered ; what rent shall be reserved thereby, and the time of
pnyment of the same, and the daration of the smd lense (ot to
exceed, however, thirteen years), also what part of tbe said
premises, including the use of the water wheel hy he said con-
templated lessees, and wauner the tnine may be used, and such
other regulations aund stipulutions as they, or any two of them,
mny think proper so as to prevent disputes afterwards arising as
to the parts of the premisey the leesces are to oc.upy, and the
maunner of using the water wheel and the machinery of the parties
respectively, aud what other covenants or stipulations they, or
any two of them, may think proper, nud aiso what vhall othirwise
be doae by cither of the parties respecting the matters in diffvr-
ence.” :

Mr. Britton has argued tue case for the pluintiff with much
point and intelligence in favor of the integrity of the award. He
has contended thut the words, ¢ what shal! otherwi~e be done by
either party respecting the matters in difference,’ are sufficiently
compreben-ive to embrace the groundwork of the present action
as sct out in the award, and its immedint. subject-intter ng dis-
cloted in the declaration. The matters which were referred to the
arbitrators were the matters in dispu.e between the puarties at the
time of the submission, which are specifisd with clenruess and pre-
cision in the submis<ion itself. Itis declared in the rubmission
that th matters in Jdispute are ahout the payment of certain costs
incurred in the Court of Chancery, and not in the Division Court,
a claim pending in the Division Court, and about a certain bil of
items attached to the submission *together with the first named
matter of dispute asto a lease, beicg nll mattersin dispute between
the said parties.” The first named matters of dispute, as to &
lease, nre particularized in the submission as follows : ¢ Wlereas
the defendants entered into possession of part of said premises
under the plaintiff, and have put up cestain macnhinery thereon,
w..ich has been worked by the water wheel on eaid premises, under
the promise, as they nilege, of obtaining from the said plaintiff &
lease of part of the said premises and privileges for thisteen years,
from the first dny of Octuber, 1857, And, whereas disputes bave
arisen between the partie« as to the amount of reut the difendants
should pay to the plaintiff for the time they have 80 occupied o
part of the said premises, and to their right to recvive fiom the
plainiff a lease of the premises they have so occupied, forthe
period of thirteen years, and as to the terms of the #aid leage.”
It certainly dbcs not appear by the submission that there was any
dirpute between the parties in reference to the repairing or re-
newing of the water-wheel, lume and bulk-head, or as to the
proportion of the expenses to be paid by each party for puiting
in a new wheel, lume and bulk-head, independent of the dispute
about the lease and the terms of it. The dispute between the
parties, over aond above the costs in Chancery and Division Court
and the account and bill of items, is resiricted to the amount of
rent to be paid by the defendants to the plaintiff for the time they
had occupied the premises, their right to receive from the plain-
tiff & lease of the premises for 13 years, aud the terms of the
lease. The submission then gives the arbitrators power to direct
who i3 to prepare the lease—within what time it shall be exccuted,
what rent shall be reserved—its duration—what part of the pre-
mises should be demived to the defendants, including 1he use of the
water-wheel, and the extent of that use, an« the manner in which
it might be used, and such other regulations and stipulations as
the arbitrators should thiok proper, so as to prevent disputes
afterwards arisiog,
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As the matter of putting in & new wheel, flume and bulk-head,

and the proportion of the expenses which #hould be paid by each .

party in the event of their being put 1o, was not referred to the
arburatars by the submission as a substauntive dispute, over and
sbove the dispute concerning the giving of the lease and the terms
of it, they had no right to make a substautive orderin their award,
touching the same, or touching the work fur which the present
action is brought ; or to give any independent directions out of
the leasze coucerning the proportion of the expenses to be paid by
each of the parties, as they have done according to the award set
out in the declaration.

The submissivn does not support the award in respect of the
pre<entation set forth in the declaration. The interpo~ition of a
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[ varied, by parcl, as to give A. the right to eell the horses
before default had been made in payunent by B, and to pro-
ceed for the balance?
Your obedient servant,
Sarnia, 16th May, 1361.

S.P.Y.

{No satisfactory opinion can be given on & case so bald as
that above stated. Everything depends upon the nature, form
and contents of the chattel mortgage, and the intention of the
parties when the horses were taken by A. from B. We have

lease is necessary befure the defendants can become lisble on a
cause of action, like the present under the submission.
arbitrator- according to the suhmission, [ apprehend, could direct

and order & clause or stipulation to be inserted 1o a lease to be

made in pursuance of their award the alleged cause of action dis-
closed in the declaration, but they had no authority so far as I can

see to order or direct it out uf the lease, as a mntter independent

of, and besides the lease, as they have d ;ne according to the award
declared upon.

in pursuance of the rubmission, that they should order and direct
covenants, stipulations and regulatious to be inserted and which

would cover every ratter in difference, and every matter which

might become a source of dispute between the parties, thereafter

during their joint occupation of the premises so as to prevent

disputes afterwards arising between them as to the occupation of |
the premi:es aund the manner of using and regulatiog the water- |
wheel, and the machinery during the term. lustead of directing -
such covennnts, stipulativns and regulations to be inserted in »

lease, the arhitrutor« have by their award, as set out in the de-

claration, assumed the right to avthorize the plaintiff if he thought

prover 50 to do to putin a new wheel. flame and bulk-head, and

o order the defendants to pay ove-filth of the expenses which

might be incurred, in putting io the same independent of any

lease and heside it.

The award set out in the declaration, is not warranted, in my
opinion, by the submission produced at the trial. Under that
submission, an action like the present t be ined with-
out the interposition of & lease made and exrcuted in pursuance
of an awand founded on a submission. The rule for eatering a
ponsuit, therefor, must be made absolute.

Per Cur.—Raule absolute to enter a nonsuit.

Cu—

GENERAL CORRESPONDENCE.

Contracl—Decision— Suficiency.
To rac Ebirors oF tre Law JormsxaL.

Gexrirwex,—Will you oblige me with your opinion, in the
next nomber of the Law Jowrual, on the following questions:

A. sells B. a pair of horses for $200, and takes a chattel
morigage to secure the amount. Befure the mortgage becomes
due, A. takes back the horses, with B.’s consent. There is
nothing said about cancelling the mortgage. A.advertises the
horses, and sells them by auction to C. for S$117. A. ther sues
B. for 883, being the Lalance of the consideration.

It is not shown that B. had attempted to sell or dispose of
the horses, or to remove them out of the couaty, nor that
defanlt had Leen made in payment.

1. A. baving taken back the horses befure the mortgage
became due, could this be considered as satisfacticn; or
would A. bave the same remedy under the mortgage as if the
time fur payment bad expired, and default been made?

The .

The submixsion contemplated that in the event of .
thearbitrators, ordering a lease (o be executed between the parties ;

no copy of the furmer before as; the latter is a question of
fact, to be submitted to the decision of a jury. A jury might
find either that the cuntract was rescinded, or that there was
a re-sale of the borses. If the latter, then a further question
would be, whether they were re-sold at the original price of
$200, or, in the absence of all stipulation as to price, af @
quantum meruil ; if a quanfun meruit, then whether they were
not worth more than $117, the price paid for them by C. to A,
on a sale by public auctivn. It is certainly a rule at law that
a contract under seal can only be discharged by an instrument
of equal furce and validity ; but now that it is upen to & party
sued in a court of law to plead an equitable defence, we
apprehend no practical difficulty would be found in defending
an action at law on the chattel murtgage.—Ebps. L. J.]

Attorney and clerk— Sufficiency of servire.
London, C. W., 29th April, 1861.
To taz Evitors or tHE Law Jorr~at.

Sizs,—In consequence of an article in alate number. € your
valuable journal, several discussiuns have arisen in regard to
the service of stadents under articles.

I therefure request that you will give your ¥pinion on the
following question:

Is the service of an articled clerk, serving with an attorney
to whom he is not articled, good? Or in other words, A. and
B. are practising sttornies, residing in the same place. A.bas

‘two articled clerks, but not sufficient practice to keep buth
‘emplayed. One of A.'s clerks, wishing to get s more exténsive
. knowledge of the practice, serves, with A.’'s consent, in the

office of B., who has already as many clerks as the law allowe,
Is this service good, and will an affidavit of the facts be suffi-
cient pruof of his service under articles?

An answer in your next issue will greatly oblige

Yours, &c., A SrcoexT.

[Oar opinion upon the facts stated by our correspondent, is
decidedly against the suficiency of the service. We refer to
Ex parte Hill, 7 T. R. 456; and Ex parte Brutton, 23 L. J. Q.
B. 290.—Eps. L. J.]

Interpleader— Security for costs.
.Picton, 27th May, 1861,
To taz Evitoas or tae Law JormyaL.
Grxrirzvy,—An sotwer to the fullowing question in ~our

2. The contract being by specialty, could its terms be »

next issne will moch oblige.
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Has the judge power, under sec. 8 of Con. Stats. eap. 30, toi the superior courts of common law at Toronto are of this
order an execution creditor to give security for costs, upon an ! opinivn. Such also is the opiniun of more than one learned
affidacit of the claimant stating that he Lelieves the executivn | judge in Toronto. The question however is not now we ap-
crediter (who resides in the county) is insolvent? prehend of much consequence. The passing of the act abol-
Yours truly, A Stpscmibrx. |ishing the registration of judgments has rendered it of little

account.

[The claimant, who is made a defendant ander an inter-| 2. Though a pracipe is necessary for a writ, we never heard
pleader rule or order, stands in the same position as any other ! of one being necessary for a certificate of judgment. When
defendant, and is entitled to security for costs, as in other filed for a writ we apprebend the Clerk is entitled to charge
cases (2 Archbold’s Prac. 9 Edn. p. 1314); but mere insul. ' for it as for any ¢ other proceeding,” 4d. The old tariff read
vency is not in any case a sufficient ground for security forl “all writs not special, except writa of execution, including
costs (75.1329). We have known st least one learned Judgu filing prawpe, &c., 3s. The pre<ent tariff reads, * every

of the Court of Common Pleas, to refuse to order security for:

stated by our correspondent.—Eps. L. J.]

Tariff of Costs— Fees to Clerks and D puly Clerks of Crown.
To t8e Epirors oF 18e Law JocessL.
Loudon, May 7th, 1861.

Ge~rizuex,—May I trouble you fur an opinion upon the’
following®matters, which would be very interesting to many -

of your readers in this county:

There has been & new appuintment of Deputy Clerk of the
Crown and Pleas here, and the difference in the fces now and
those formerly demanded by that officer, has given rise to a

good deal of dissatisfaction and uncertainty; for instance, :
furmerly five shillings was the fee upon a Certificate of Judg- ll

ment, no matter when it was issued—one week or three years
after the judgment was entered ; now, in the latter case seven
shillings and sixpence would be charged, as the present Clerk
holds he is eotited to two shillingvand sixpence fur a search ;
even though he is banded a Precipe eonhmmg all the parti,

culars of the Judgment. Again, there is now a charge o } by it

fourpence made fur filing every Praecipe, including a Praecipe |

for the Cerntificate; also a separate charge made for filing,
any docament or paper and the afidarit of esecution or ser-|

vice attached to it; also a fee of sixpence fur every zearch in
the Appearance bouks, which was neser heretufore charged in -
this county.

As to the first charge of seven shillings and dx[wnce fora,
Centificate of Judgment, it seems to me the Clerk is olliged

to furnish the Certificate fur five shillings, and of course nl.
correct one ; now he could not possibly furnish a correct one!

from memory, afler a lapse of time, 8o thai to perform his!
duty he is compelled to refer to bis books, and the search he
charges two shillings and sixpence for is entirely for his own
benefit, and to save himself {rom the consequences of any
error he might otherwise make.
Your obedicat Servant,
Boxs Fipss.

[1. The Clerk is not, we think, bound to issue a certificate
88 to a judgment more than three years old wpon a mere
memnrandam of amouot furnished hy plaintiff’s attorney. A

; writ, 2s. 6d.;
costs, under a state of circumstances precisely similar to that

* filing every affidavit, writ or other proceeding,
44.”” The masters in Torunto are of the same opiniva as our-

| selves oo this point.

3. The right to charge for filing an affidacit aud for each

: paper annexed and made part of it as a separate filing, is in
* _our minds more doubtful but sanctioned by both the masters
in Turonto,

4. As to searches the tariff is express.
not more than two terms, 64.”—Eps. L. J |

¢ Ecery search, if

MONTHLY REPERTORY.

COMMON LAW.

C.P. Dazszz v. Laxs. April 30.

Plea, that yudgment had been given in reepect of the same cause of
action ;= a fureign court— Demurrer to plea.

Where the plea to a declaration for money had and received,
was that the plaintiff bad impleaded the defeadant f.ur the identical
causes of action as then su-d for, and recovered from, and been

paid by, the defmdsn( the szm of £13 and coste, in the Supreme
Conrt of C ti tablished unider 6 & 7 Vic., ch. 94.
Held, on demurrer to l.he plea, that s good auswer was disclosed

Leegs v. Smurn Moy 8,

Prochein Amy—Security for costs.

Withoat «pecial circumstances, the Court will pot allow an
- insulvent to suc as prechen ar.y to ao infant.

B. C. Jarmse v. Sxitn ET AL Aprd 84,
County Court—Verdict of Jury—Du'y of Judge to recace o.

The pl-mull' 3 brought an action in the County Court, to recover
! £6 105 0d. jor wine supplied. At the trial he was non-:uited, bat

" at the nest Court, having brought a fresh action, he obtained a
‘werdict. A new trial was graoted, and the jory were discharged
. without beiug ablc to agree npon a verdict.  The action was ried
ia fourth time, when the jury returned their verdict as follows:

** In the absence of any order in writing for the wice, we find a
verdict for the p!aint‘:ﬂ." The judgze refused 1o receive the verdict,
and ordervd the jury to retire aud re-consider it. They said they
bad cousidercd all the evidence: that their unanimous opiuion
was, that there should be a verdict for the plaintiff; and that it
was of o use their retiring. The jodge refused to receive their
verdict, and discharged the jury.

J-1d, that a rule wsi might be granted calling upon the judge,

the rrgistrar, and the defendants, to show cau<e why the vendict

, ! *hauld not be ed and entered 1h vates ; why judz-
search thercfure is necessary, and if ** exceeding four terms,’ lm::' ,::,u ;::' .: ‘,:,, ;:,. the ;}:;:ugc mirates: why jodz

sccording to the Tariff the fee is 23. 6d. Doth the Masters of | should ot issue thereupoa.

and why execution
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Ayreement for serviee and hicing for twcelve montha certain, the sameto

continue wntsh theee monthe’ noce by either party—LConstruction of
Where the plainiiff was sngnged s & commercial tenveller for

| Apruzs QB

QS S S
PmiLirs v. Wairazn. May 1.

Demurvers—Ditivess for rent— Rrplevin— Avowry—Plea in bare—
Separate koldimgs—J ot diatress.

In an action of replevin for taking goods as & distress for rent

tweive mouths certuin, at & sxiary of £150 per axnnum, sud to | in a dwelling house, aud gandea produce in a gurden, aud corn and

cuutinue as the sxme frown time to time, uolil three moaths notice
be given Ly either party to determine service.

Ield, thut the travclier conld be Jischarged by s three months
notice, expiring 8t tue end of the year.

C.P Axaxx v. Daxcw May 22,

Slander— Privileged communtcatiox—Iaterest of the party so
makizg it

Where the plaintiff, who was a clerk to 2 fiem, was in the habit
for business purpages, of going to the defendsat's huuse, rud aiter
one of his wisits the defiudant mixsed & box from a roem into
which the piaintiff weat, upon which he went to one of the plia-
1iff's employers and told him that the pisiotiff must bave taken
the hox, as no one elve had been in the room.

Hedd, that this was a privileged comamuanication, snd that the
words were such as might reasounhly be spoken to pratect the in-
terest of the patty sa making them, and that the circumstances
were not such from which malice might be inferred.

Ex. Honrox v. McMcaray. April 23

Master and servant — Dismissal— Pleading over.

To an action {or wrongful dismissal, one of the pleas was that
the piaintiff did not serve fuithlully.

Held, that after verdict the plea amounted to an allegation of
misconduct, and was not a mere traverse of the service atleged in
the declarati The plaintiflf, who mansged & lard business for
bis master, the defendant, bought biadders from A. for B., and
bought them again from B. for his master. The judge told the
jury that, as far as it was & maiter of law, the plaintif had no
suthority to make the contract with A,

Heid, that there was no misdirection.

Brarsor v. Sxexx. June 2.

Slander—Privileged communication—Evidence.

A document in the custody of the head of a government depart-
mant, suppressed by bim on the grouad of public policy at a trial
to which he was supenaed, is a privileged communication.

But semble, that where the oljection is made sccording to his
instructions by s subsrdinate, the judge has discretion to overrule
the objection. :

By Masr:x, B.—-That where the judge is satished that no harm

Ex.

will ensue to the public service, he may compel the head of » |

department to prodace & docament.

Ex. C. Meay 13.
F. H. Corrrxs, by H. Cotrixs Ais wext friead v. Byoox.
Prochein amy— Infant—Attorney—Action for money kad and
recerced.

An attorney who, as sttorney for the plsintiff ig an action by
a8 infant suing by prochein amy, has received the damages and
costs recovered from the defendaut in such action, is lisbie to the
infant in an action for money had and received.

Judgment of Exchequer sffirmed.

C.P. Raxsz v. Bzanp. April 30, Ney 1.
Banker's cheguesr—Chose in action—Liokility of endorser.

Where s cheque ot s banker was drawn, payable to A. or bearer,
and afterwards endorsed by A., .
HReld, that the bolder conld recoves In an action against A

manures in a clore, defeadaut averred that as w the taking the said
goods in 1he said dwelling hoase, and the said garden produce in

‘the said garden, be tock the same for the rent of the suid house

and gavden thea in arresr; sand as to the taking the corn and

{ maoure in the close, he taok that fur rent then ia arrear for the
tnid clore. The piaiutiff plended in bar, that the defeodaut did

‘not mnke a separate and distinct distrens io and upon the said
! dwelling housa and garden, for and in respect of the said rent doe
{for the said dweliing bouse and garden, and also s separste sad
" distinet distress in and upon the cluse, in.rexpect of rent due for

and in respect of the said close, but, on the coutrary, made and
i took & joint distrexs s for and in rexpect of the severa! srrears of
; rent i and upon the said dwelling buuse and garden, and also in
and upon the said close.

This ples was held bad on demurrer.

Q. B, May 17.
Torrs v. Tax Porr Cartusix Dock axp Raiuwaxy Coxpaxy,

Alaster and servant—Injury to sercant— Liabidity of master.

In order to render a master liable for an injory to bis servant,
caused by the breaking of a machine belunging 1o thwmaster, it
is not suffivient to shew that the machine was defectively con-
structed, but there must also be evidence taat the master employed
incumpetent persons to construct the machive.

Q. B. ScaLUNBERGER AXD ANOTHER V. ListER. Moy 7.
Fqustalle defence—Replication—Rejoinder- ~ Bidl in equity—Comman
Law Procefuare Act.

A Court of law will not sllow an equitable defence to be set up
uvader the Common Law Procedure Act 1854, where the defendant
bas Sled & bill raising the same question in s Court of Equity.

Q. B. Ex rante Astucx Trouas. May 28.
Attorney—Solicitor—Articled Clerk— Discretion of the Court.

The Law Society bave been in the habit, latterly, of examining
articled clerks in 1be term in which their articles expire, even
though they expire on s day subsequent to that oo which the
essmination is beld.

T. entered inte articles of clerkship, which expired two days
after the Inst day of term. Cu an application to the Court fur s
rule divecting the examiners to admit T. to be examined, oc the
groond that the attoraey 10 whom he was articled was compeiied
by ill health to take a partner at once, snd was desivous of taking
T. into partnersbip. Tbe Court directed T. to be examined de
bene exve.

Ex. Swixrzx v. Lozo Caswiyroro. June 9.

Counvel— Authority of — Negligencew Responsilility to elient—Com-
promise by, withowt oxthority — Specral demege — Pleading—
Allegations of fraud where action maintained without.

An action will not lie agninst counsel acting houestly within the
scope of hie suthority, alihough be parsue & mistaken course.

A barrister, retained by the plaintiff in an issae directrd out of
Chancery, to try the validity of a will ander which the plaintiff in
the issae cluimed a3 devisce, without the suthority of hisclient, bat
honestly beliaving that he was acting in the best way for her ad-
wantage, entered jnto a compromise with the counset for the de-
fendant. the heir at law, by which it was agreed that a jurer
showr 4 be withdrawn: that the estats should be conveyed in fre tn
the 18ir at law; and that aa anwvity should be wettled on his
client, the devises. His client afterwards was put to costs in

cpposing o spplication- for an sttachment for di tos
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rule of court, founded sn the compromise, and iu proceed-fn their shares to them £or their separate u-o during theic respec.

ings to set avitle the cumpromise, which were succeasful, la the
former procecdings po cosis were alluwed; in the latter, costs
were nwarded the deviee, .

Held, that no nction was maintainable sgainat the harrister for
having cempromised without authority—ficet, beesuse, nn regards
the withirawal of & juror, that was an act within kis autharity as
counsel, and having besn done honestly, ahthough it might be mis-
takenly, be wasnat liable : and secondly, s regards the agreement
to canvey the estate, and nccept an ananity, although that was
beyond his authority under the retuiner, ye1, if activnable st all,
it could only be po if dumage ensued : but the dawmnge siieged or
shewn being the Hability to costs in the praceedings for an attach-
mreat, and to set avide the compromire, that was no ground of
damnge, since the conrts in which these proceedings were tuken
had adjudicated npon the corts.

Quarre, whether, if damage was shewn, the action would lie?

If & decluration a'leges & fraudulent Lreach of duty, and the cir-
cumstances are ruch that an acrion will lie fur mere brench of
duty witheut {raud, the allegations of frnad may be trested ss
surpiusage, aad the action mninww'ned notwithstanding proof of
feaud fails.

CHANCERY.

———

MR Bock v. Goswinen.  Marck 16, April 23.

Priscipal and ogent—Foreign principol—Agent in London—Purchase
uf securitses—~Lien—Generol balunce.

Where a mercantile irm in London is emplayed by principsi
abroad ns their ageats to buy and sell securities in the Lomdon
market, the Londun firm are entitled 10 & lien upon xny securities
which come into their possession as such agents, for their general
balance in account with such pri: cipals.

A mercantile house ia Hamburgh instructed a firm in London,
with whom they bad derfings. to buy fur them £10,000 3 per cent
Mezican bonds at a certain price. The Loudon firm bhought the
bonds and drew bills on the Hamburgh house for the t of

tive tives; and in cnse any of his xaid grand dnughters, should
die withont issue, he ddivected that the share of them ro dying
should accrue and survive to the survivors of all hie said grand-
children including the grandson, in equal slinres, the shares of the
danghters to be subjject to the same terws and conditions as the
ariginat share thereof, therehy given toor in trast for them. The
grandsan aad two of the grand davghters died, lenving the third
graad-deughter their survivar.  She afierwands died withont iv-ve.

Held, that the ward s survivor”™ referred to the perind of ench
share falling in, and that on the denth of the Iast grandchild withe
nut issue, there heing no rarviver &t that period, her share was
undisposed of, nnd fell into the reqidue,

REVIEWS,

Tue Norra Brrvisy Review, for May, opens with an articla
apon *“The present movement in the Church of England.”
The numernus papera which have appeared upon this suhbject,
partake of the established character of the respective periadi-
eals fur which they were written; the reader of the Aurth
Bu itish, therefure, from the heading alone, can form a prenty
carrect idea of the nature of the article to which we have
referred. The unbappy ecents now vccurring in Ameries,
in tuin, give an especial interest to & review uf the writings
of Alexis de Tocqueville, whase work npun Democracy in
Americs hns olitained a reputation rarely granted w produe-
tisns upon similar su? jects written in the rarly years of theie
authors. We next have a paper upon the poetry of flabert
Browning, a writer whose merit is little appreciated in
Eagland, tut whose depth of thought and feehng places bim
near to Tennyeon in the ecale of poets.  Bishop [lord and his
Catemporaries is fullowed by a concise statistical article on
Railway Accidents. Thix is again succeeded hy ene of the
aumervus reviews which Muiley's Unired Netherfands has
ealied fosth. A new edition of the Theory of Vision, by

their secount in respeet of this transaciion, which bills were duly
bonored and paid at maturity. Before the bonds were handed
over to the {{amburgh house, the london 6rmn stopprd payment

Jleld, that the Londun firm were entitled to a lien on the bonds
30 remaining in their jon for the general balance due (v
them in account with the Hamburgh house.

V.C.W. Bz Crixvon. Jene 2.

Practice—1Investment—Paying of dividends.

Upon s inve-tment of money paid iuto courts in respect of
lanidg taken by « Railway ccropany.  Ondered that payment of the
dividend might be made to the trustees **or either of them.”

vV.C8. Fowizz v. Bopxmre. May 30.

Precire —Injunclion—Garnishee ordrrs—Common Law Procedure
At Admsiration Decree.

Where, before an administration deciee, the creditor of a
deceased person had obiained judgment sgainst the deceased's
execatrix, and s garnishee order min sgaion a debtor to the estate,
tbr;mn. after decree, refosed 10 siay proceedings on the garnishes
order.

N.B. Neviee v. Boooax, Moy 5, 7.
Wil Comstruction-— Sureivors—Period to which rurvisorship
referred.

A testator by his will gave certaio sums of stack to, snd in trust
for, and equally ta be divided beiween his three grand-daughters
aud bis prandson By & codicil thereto, be revoked the bequest
thereby made to or in favour of his three grand-daughters, and in
liew thereol, be directed Lis trustees o pay the dividends of esch

Bishop Berkeler, gives the reader a well written article upon
the idealism of thut authar, calling to mind the days when
that which is styled * sensationalism ™ and “ idealiam ™ by
turns ruled the world of philsophy. But more plessingly
does it remind us of the kindness of heart which marked the
man, an distinguished fur bis learning as fur purity of life and
henevolence of purposs.  * American Cecesmson ” is the head-
ing of a puper upan the important ocrorrences on this cunti-
nent, areful to the reader as being the upinion of & writer who
treats of those occurtrences at a distance, aund with the ability
expected from such & suurce.

Tue Loxoox Qoarrexiy, for Apri} {(New York: Leonard
Seott & Co.), is received. The first article, headed ** The
Pexrls and Muck Pearls of History,” is frum the pen of an
able writer. It contains more truth than puetry. It exposes
the romance of histury frum the earliest time. The writer
tears off the disguise of truth from many a falsehood that bag
hitherta beer accredited as trush itself. The duty is an
unpleasant ane, but is unflinchingly perf. rmed. The second
article, headed * Euphuism,” brings to light the dramatic
works of Juho Lilly, in his day a singular man, Lt a2 present
littie knawn. Euphuism is a by-word for literary affectation,
and derives its ongin irow the word ** Euphues,”” the name of
& book written by Lilly, recenily reprinted in Londun. The
third article is concerniog the late Lord Dandunald, The
fourth, * Spiritoal Destitution in the Metropulis,” abounds
with valusble statistics, The remaining sriicles—* German,
Flemish and Dutch Art,” “ Afniean Discuvery,” * Lard
Scanbope's Life of Pite,” * Indian Currency, Finance and
Legistation,” and * Iron NManufaciore "—no doubt will well
repay those who hare time or inclination to give them a care-
ful perasal. We hare not had a¢ our dispoes) the time neces-
sary to read these mriicles, but obeerve that several of them

‘receive great praise {rom many of cur cotemporaries.
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Leonard Scott & Co, It containe, as ysnal, some very ahle
and deeply interesting papers. That ** On the Fasays and
Reviews” is especially deserving of attention. ‘This work,
rendered famous Ly an attempt to crush it, is candidly
reviewed. [Its history is faithfully traced out, and its merits
and demerits are also fuirly expused. It is shown that its
entire importance has arisen from the onslaught made upon it
hy persons in high places, and by the wild condemnation of
its contensts by men who never upened it pages. To some it
in infidel—to othera too Rationalistic—to otliers Gouspel truth
itself. It is famous or infumous, according to the particular
religious tenets of the reviewer. Men differ more widely upon
thenlogical points, than upon any other subjects of thought.
Little (very little) throws the so-called religivus world into a
wild ferment. Ilence it is that we have religiour panics
about—puositively nothing ; and bence the excitement about the
Essays and Leviews, Were it not that such stupendous effurta
were made to crush the volume, it would in all prubability
have fallen from the press still-born, or at all events powerless
for good or bad. The contrary is now the case, and the actual
consequence cannout be foretuld by any one not gifted with
p.wers of divination. The probahility is, that the excitement
will die away, and he succeeded hy a dead calm. In “Dixon’s
Personal Ilistory of Lord Bacon,” we have a surfeit as to thia
* wisest and meanest of men.” Dixon, the author, labors hard
to save the memory of his subject from reproach; but his
labor is vain. As the prablem ot the union of bigh intellec-
tual powers with acts of moral Lasenexs is still attractive to the
student of human nature, this review and the hook reviewed
will no douhit bave many readers. ** The Election of President
Lincoln, and its Cousequences,” is a paper of the times, and
must find many readers on this continent. The remaining
papers in this number are, * The Republic of Andorre,”
¢ Pylitical Diaries,” * Eton College,” * Remains of Alexis de
Tocqueville,” * Autobiography and Letters of Mrs. Piozzi,”
“ The Fablles of Fubrius,” and ** Forbes’ Iceland.”

Tox Law Micazive axp Law Revizw (Butterworth’s; 7
Flcet-street, Londun) is received. This well known and valued
quarterly keeps pace in the legal world with all that transpires
in the cuter world. It is conscivus of all that calla for the
attention of its lay cotemporaries the Edinburgh, Noith British,
Quarterly and Westminster, and occasionally reviews, through
** legal specs,” subjects which engage the attention of the
secular perindicais. Very natorally, therefore, we find in the
number Lefore us an article headed * The Esnays and Reviews,
considered in relation tu the legal liabilities of the writers.”
We also find an article on Lord Bacon, at the same time as we
find a correapunding article in the Edinlurgh. But of all the
papers in the number before us, that of the most direct interest
to us is the one on *'The case of Anderson, the fugitive
slave,” from the pen of Tapping, the author of the standard
work on Mundamus. The olject of the writer is to prove that
the Court of Queen’s Bench in England, when, on the mation
of Mr. Edwin James, it authorized the irsue of a writ of Aabeas
corpus to Canada to bring up the body of Anderson, exceeded
its jurisdiction ; sud this we think he has established in a
moat able manner. Many of the views of the writer coincide
with those previously expressed by us in the Upper Canada
Law Journal; and ic 18 no small satisfaction to us to find our
views upheld by so gnod an authority on prerogative writs as
Mr. Tapping, the author of & work which is the aatbority, at
home and in Canads, on writs of mandamun. Qur satisfaction
in still more increased by fiuding that the Editors of the Law
Magazine bave seen fit to transcribe the whole of our paper on
the Andersun case. In our next issue we intend, with the
permission of our valaed cotemporary, to make use of the
article to which we have referred. We fancy that the prece-
dent set by the English Court of Queen’s Bench will never be

I ——

Tue Enixprren Review, for April, is also received, from ! fullowed by an English court of justice. It is, according to the

universal opinion of all men whose oninjon i« worth having,
bad law,—which menns that it is not Jaw at all, |

Bracgwoop’s Macazine, for May, has s paper upon * The
Ministry and the Budget.”” The particular purpuse of the
criticism is to show errurs in the finnncial propositions of the
winister of the Exchequer. Whether this purpose ia accom-
plished or not will depend, as dues the success of most poli-
ticnl articles, upon the opinions of the reader. Portions
of ane or two cuntinued stories fill up the number, which con-
cludes with an extended notice of the Life of William Pitt.
The hizh place which this statesman holds in the history of
England, will render interesting every lige written of one of
the most remarkable men of his age.

Tue Ecrecric Macazing, for June. is embellished with &
tri-portrait engraving of Jackson, Welster and Cluy, three
very eminent men in the history of the United States. The
present number of this magazine is filled with the usual
quantity of matter of the varied and entertaining character
which always adorns its pagea. Made up of selections from
the best current periodicals, the reader here meets the choicest
thouglits of the most able writers, and thus reviews at a glance
many of the finest papers of the literature of the day.

Tae Usiteo States INsurance Gazerre, for Mn;,’iu as sue-
cessful as ever, in information given upon its peculiar suljects.
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APPOINTMENTYS TO OFFICE, &c.

SHERIFFS.

RICHARD CARNEY, Exquire. to bo Shenfl of the Provisional District of Algo-
ma. (Gazetted, Aprll 27, 1561).

CLERKS OF COUNTY COURTA.

JONN WARVEY GOODSON, of Brantfiwd Esquirs, to he Clerk of the County
Court of the Couuty of Brant. (Gazettad, April 27,180l.)

CLERKS OF THK PEACE,

JOTIN D. ARMOUR. of Colotirg. Faq.. barristerat law, 10 be Clerk of the Peace
of the United Countira of Northumberiand and Durham, in the m'm and
stend of Thomas Ward Faquire, dorvased. (Gauzetted. My 11, 1561.)

JOHN McPHERSON HAMILTOV, of Kiogaten, Esquire. burristeratlaw, fo be
Clerk of the Peace and County Atturney, of the Provisional District of Algomas.
(Gazetted May 11, 180L.)

NOTARIES POBLIC.

MAITLAND McCARTHY. of Orangeville. Faquire. Attnruryatlaw, to bea No®
tary Pablic jo Upper Canada. (Gasetted Apeit 27, 1561) .

ISAAC FEMBER1ON WILSON, of Thorald, Esquire, 10 bs a Notary Public im
Upper Cavada.  (Gamtted April £, I%61.) L.

ALEXANDER McNAB, of Torunto, Bsquire, to be s Notary Public in Gpper Ca-
nada. (Qazetted April 27, 1561.) .

DUNCAN SHADE GOODUIANG. of Goderlch, Faquire. Attorney at-law, 10 bea Notary
Pullic in Upper Canada.  (Uazetted Apell 27, 1861)

WILLIAM WILLIANSON. of Tor.nto, Esquire, to be a Notory Pullic in Tpper
Canwda. Gawetted April 27. 1861 )

FREDERIC STEW ART MACHACHEN, of Tovanto, Emuire. barristerat-law, to be
a Notary Puldic in Upper Caoada. (¢iazetted May 11, 1881

GQEORGE R. VANNORMAN. of Bravthwd, Faquire, Barristeratlaw, to be 8
Nntsry PuMic in Upper Cansda.—(Gazetted May 18, 1801.)

PRTER A. EGLESON. the younger, of Ottawa, Esquire, t0 be a Notary Public in
Upper Canada.—{Gazetted May 25, 1861 )

CORONERS.

JAVES N. McRAE, Esquire, M.D.. to be an Associute Cornner for the Cnited
Counties of Northumberinnd and Durhsm. ((3azetied May 11, 1861)
Ooroner for the

JAMKES HAY SIVEWRIGHT. Eequire, M.D., t0 be an

Connty of Kent. (Gazetted May 18, 1561 1

EDWIN GUODVMAN, kaquire, M.&.. and MICHAEL Y. KRATING, Esguire, to

be Amociate Cotoners fr the County of lincoln. (Gazetted May 23. 1861.)

ARTUTUR ARDAGH, Ksquire, M.0., N.R.C.4.L.. 10 be am Amsociele Coromer
the County of Simcos. (Garelied May 23, 1361.)

——

TO CORRESPONDENTS.

“D. C."~Upder * Division Courts.”
“8 P Y."—“e STUDINT =" A SCISCRIBIR"—% Boxa Fpza"—Under “ General
Carrespondence.



