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IMI'ORTANT BUSINESS NOTICE.

Persoms tndelled ta the Proprietors af this Jaurnal ave requested to vemember that
all our pst due accounts hnve besn pliced tn the handz of Slessrs. Pattom o Ardagh,
Atlorneys, Barri, jor collectiva; und thul only @ prompt resatlance (o tem will
sare oosls.

It is with great reluctancs that the Proprictors hare adopled this course ; but they
hare bern omipelled to do 50 in order to “nuble them to meet therr current expenses,
tohwch arevery heury.

Now that the usefulness of the Journal is so generally admlled, it would nol be un-
reasonalble o expect that the Profession and Officers of the (rurls wou'd acomrd st a
leberul supporty instead of allowing themselves to be sued for heir subscriptions.
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&lre Wpper Canuda Lade Journal.
MAY, 1860.
NOTICE TO SUBSCRIBERS.

As some Subscrilers do not yet understand our new method of
addressing the « Law Journal,” we take this opportunity of giving
an explanation.

The object of the system is to inform cach individual Subscriber of
the amount due by him to us to the end ¢f the CURRENT year of
publication.

This ohject 1is effected by printing on the wrapper of ench number—
1. The name of the Subscriber. 2. The amount in arrcar. 8. The
current year to the end of whick the computation ts made.

Tnus ¢Jokn Smith $5°60."  Thi~ signefies that, at the end of the
year 1860, Jokn Smith 1will be indebied to us in the sum of S5, for
the current volume,

So ¢ HUenry Tompkins $25°60> By this is siynified that, al the
end of the year 1869, Ilenry Tompkins will be indebted 10 us in the
sum of $26, for 5 volumes of the * Law Journal.”

Many persons take S5 G0 to mean 5 dollars and G0 cents.  This
is @ mistake. The G0 has refirence (o the year, and nol to the
amount represenled as due.

TAXATION OF ATTORNEYS BILLS.

It is at present the policy of the law to regulate as farag
possible the remuneration to be allowed Attorneys and
Solicitors for work done by them as such.

This policy, though having wany advocates, is not with-
out some opponents. Many there are who contend that
neither the Court nor any other power should dictate to an
Attorney what he is to charge for his services more than to
the tradesman what he s to charge for his wares, or to the
Iaborer for his labor.

Without discussing the wisdom of the existing policy,
we propose to examine in what manner and to what extent
it is carried intopractice.

Au Attorney or Solicitor is an officer of the Court, and
as such amenable te the Conrt for everything which he does
in the practice of his profession, whether it be the receipt
of mouey or the issue of a writ, a charge made or a suit
conducted.

From this it is argued that the Courts have independ-
ently of any statute power to refer an Attorney’s bill for.
tasation (Soyers v. Wulond, 1 Sim. & St. 97; Williams v.
Odell, 4 Price 279, Wilsou v. Gutterivdye, + D, & R., 736.

This position is sustained to some extent, though not
conclusively, by the case of Watson v. Puston, 1 Dowl.
P €. 556, but in the case of Dugley v. Kentish, 2 B. &
Ad. 411, Lord Tenterden doubted its correctness. And
in Weymouth v. Kuight, 3 Scott, 764, Chicef Justice Tindal
referring to Dugley v. Kentish, said, ¢ The result of
the conference of the Judges on that case was that they
almost unanimously concluded that the Courts had no
autkority independently of the Statute to di.ect the taxa-
tion of Attorneys bills unless uoder special circumstances,
as when an Attorney has been guilty of fraud.”

The authority of more receut cases, and the prastice of
the Courts is certainly in favor of the doctrine advanced
by Chief Justice Tindal (Slater v. Brookes, 9 Dowl. P. C.
349.  See ex parte Cardross, 5 M. & W. 515).

1t is not now usual for the Courts to vefer a bill to taxa-
tion, otherwise than under some one or other of the Statu-
tory provisions giving express authority so to do. In each
case where the right is disputed the contest is whether the
services charged for are such as can be referred under the
Statute, not whether the Court has power independently of
the Statute to make the particular reference.

Until recently the Statute under which references were
made was 2 Geo. IL cap. 23, s. 28, passed in 1720, which
provided as follows :—

«1. That no Attorney or Solicitor should commence
or maintain any action or suit for the recovery of any
fees, charges, or disbursements at Taw or in Equity
until the expiration of one mouth or more after such At-
torney or Solicitor should have delivered unto the party or
parties to be charged thierewith, or left for him, her or
them at his, her or their dwelling-house or last place of
abode, a bill of such fees, charges and disbursements, writ-
ten in a common legible hand aud in the Eaglish tongue,
(except law terms and names of writs,) and in words at
leogth (execpt times and suws), which should be subscribed
with the proper hand-writing of such Attorney and Solicitor.

<2, That upon the application of the party or parties
chargeeble by such bill, or of any other person in that
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behalf authorized, unto the Lord High Chancellor, &e., or
unto any of the Courts, &c., or unto a Judge of any of
the Courts, &e., in which the business contained in such
bill, or the greatest part thercof in amount or value was
transacted, and upou the submission of the said pacty or
parties, &e., to pay the whole sum that upen taxation of
the caid bill should appear to be due to the said Attorney
or Solicitor respectively, it should be iawful for the said
Lord High Chanesllor, Court, Judge, &e., to refer the bill
and the Attorney or Solicitor’s demand thereupon (although
no action or suit should be depending in such Court touch-
ing the same) to be taxed and aettled by the proper officer
of such Court without any money being brought into the
Court for that purpose.

« 3. That if the Atterney or Solicitor, or pariy ov
parties chargeable by such bill having due notice, shou'd
refuse or peglect to attend the taxation the officer miht
proceed to tax the bill ex parte, pending which refercnee
and taxation no action should be ecommenced or prosccuted
touching the demand.

4. That upon the taxation and settiement of such bill
and demand the party or parties should forthwith pay to
the Attorney or Solicitor, &e., the whole sum that should
be found to be or remain due thereon, which payment should
be a full discharge of the said bill and demand, and in de-
fault thereof should be liable to an attachment or process of
contempt or other proceeding at the clection of the Attor-
ney or Solicitor.

« 5. That if upon the taxation and settlement it should
be found that the Attorney or Solicitor was overpaid, then
the Attorney or Solicitor should forthwith refund all such
monies as the taxing officer should certify to have been
overpaid, and in defiult that the Attorney or Solicitor
should in like mann-r be liable to an attachment or process
of contempt.

¢¢ 6. That the costs of such taxations should be awarded
according to the cvent of the taxation of the bill, that is
to say, if the bill taxed be less by a “sixth part than the
bill delivered, then the Attorney or Solicitor should pay
the costs of the taxation, and if not less the Court in its
discretion should charge the Attorney or client in regard
to the reasonableness and unreasonableness of such bills.”

Without discussmg the various provisions of this Statute
we wmay remark, that as compared with subsequent Statutes
the following appear to be some of its distinguishing
characteristics. The power to tax was after delivery of
bill. The time for the application was according to the
intention of the Act, within a month after delivary. The
applicant was required to be the party chargeable. It ap-
plied only to business transacted in some one or other of
the Courts. The application was required to be made to

the Court in which the business contained in such bill, or
the greatest part thercof in amount or value was transacted.

In Upper Canada the power to refer a bill to taxation
until the passing of the Stat. 16 Vie., cap. 175, appears
to have been derived entirely from the Eng. Stat. 2 Geo.
IL cap. 23, 8. 23. (Jn r¢ Jones 3 U. C. L. J. 167.)

The 16 Vic., cap. 175, was in some respects an extension
of the provisions of the old Act.

It expressly allowed an application after the expiration
of une month from delivery with such directions and sub-
jeet to such conditions as the Court or Judge making such
reference should decide proper, but provided that no such
reference should be made after a verdict obtained or writ
of enquiry executed in any action for the recovery of the
the demand or after the expiration of twelve mnonths from
the delivery of the bill, except under special circumstances
to be proved to the satisfaction of the Court or Judge.

The reference was permitted to the proper officer of the
Court in which any of the busiuess charged was done.
It empowered the officer to whom the reference was made
to request the proper officer of any other Court to assist in
taxing and settling any part of the bil. If more than a
sixth were disallowed the Attorney was required to pay the
costs of taxation. If less, the party chargeable. In the
former Act on this Jatter point the Court had a discretion.

The Courts also were empowered in cases when author-
ized to refer a bill when delivered, if no bill were delivered
to order the delivery of the same, and to make an order
for the delivery up of deeds, documents, and papers in the
possession, custody, or power of the Attorney (s. 20),
provided for a reference upon the application of a party
liable to pay though not the party chargeable (s. 217, and
also for the delivery of a bill to 2 party liable though not
chargeable (s. 22).

It also in express terms declaved that the payment of
any such bill should in no case preclude the Court or Judge
from referring the bill, if the special cireumstances of the
case in the opinion of the Court or Judge appeared to
require the same; upon such terms and couditions, and
subject to such directions as to such Court or Judge should
seem right, provided the application were made within
twelve months after payment (s. 23).

Such was the law until the passing of the Consolidated
Act of Upper Canada, cap. 85. The whole law on the
subject is now contained in eighteen sections of that Act,
numbering from s. 27 to s. 4% inclusive. They are sub-
stantially a re-ennctment of the old Statute of 2 Geo. 1I.
c. 23,s. 23, and 16 Vie. ¢. 175, s. 20, 21 and 22.

Our 16 Vie. cap. 175 appears to have been based upon
the Eng. Stat. 6 & 7 Vie. ¢. 78, s. 87, 38 and 39, which
repealed and re-enacted the Eng. Stat. 2 Geo. II. cap. 23
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8. 23, and so our prescat Act and the Kag. Stat. 6 &7
Vie. cap. 73 are substantially the same.

It is enacted by our present Statute as follows :

“ 1. That no suit at Law or Bquity shall be brought for
the recovery of feer, charges or disburseness for business
done by any Attorney or Solicitor as suck until oue mouth
after delivery of bill, &e. \as before), (s. 27).

2. That upon the application of the party chargeadle by
such bill within such month any of the Superior Courts of
Law or Equity, er any Judge thercof, &e., without any mo-
ney being brought into Court, may vefer the bill, &e., to be
taxed by the proper officer of any of the Courts in which any
of the busiress charged for in such bill was done (s. 28).

“38. That in case no application be made within the
mooth, then the Court or Judge, upon the application of
cither party, may order a reference with such directions and
conditions as he may decem proper, and may upon such
terms as may be thought just restrain any suit for such
dewand pending the reference (s. 29).

¢“4. That no such reference shall be directed, &e, after
2 verdict obtained or writ of enquiry executed, or after
twelve months from the time such bill was delivered, &e.,
except under spectal circumstances to be proved to the sa-
tisfaction of the Court or Judge to whom the application
for the reference is made (s. 30).

“ 5. That in case either party having due notice refuses
or neglects to atterd the tasation, the officer, &c., may tax
the bill ez parte (s. 81).

6. That in case the reference is made upon the appli-
cation of cither party, and the party chargeable with the
bill attends the tasation, the costs of the reference shall be
paid according to the event of the taxation, except that if
a sixth part be taxed off tho costs shall be paid by the
party by whora or on whose behalf such bill was delivered,
aud if less than a sixth part be taxed off thereby the party
chargeable with such bill, i/ ke applied for or attendsd
the tazation (s. 31).

“7. That every order of reference shali divect the
officer, &c., to tax the costs of the reference and to certify
what upon the refereace he finds to be due to or from either
party, &e. (s. 82.)

8, That such officer way certify specially any circum-
stances relating to sucl bill or taxation, and the Court or
Judge may thereupon make such order as may be deemed
right respecting the payment of the costs of the taxation
(s- 33).

«9. That in case such reference be made when the same
not authorized, except under special circumstances as here-
inbefore provided, the Court or Judge in making the same
may give any special drc tions relative to the costs of the
reference (8. 84.)

% 10. That where no bill hus been delivered, &e,, and
where such bill if delivered, &e., might have been referred
us aforesaid, any such Court or Judge may order the deliv-
ery of a bill and may also order the delivery up of’ deeds
or papers, &e. (s. 39).

“11. That in proving a compliance with this Act it
shall not be necessary in the first instance to prove the
contents of the bill delivered, &e. (s. 86).

«12. That any Judge, &c., on proof to his satisfaction
that there is probable cause for believing that the party
chargeable, &c., is about to quit Upper Canada, may autho-
rize an Attorney, &e., to commence an action for the recov-
ery of bis fees, &c., although one month has not expired
since the delivery of his billy &e. (s. 37).

«13. That when any person not being chargeable as the
principal party is liable to pay or as paid any bill, &e., the
party so paying, &c., may make the like application for a
reference, &c., as the party chargeable therewith might
himself have made, &e. (s. 88).

¢ 14, Thr¢ in case such an appiication is made when
under the provisions hereinafter contained, a refereunce is
not authorized except under special circumstances the
Court, &c., may take into consideration any additional
special circumstances applieable to the person making it,
&e. (s. 39).

«15. That for the purpose of any such refercnce, &e.
such Court or Judge, &e., may erder the Attorney, &e., to
deliver to the party making the application a copy of the
bill upon payment of the costs of the copy (s. 40).

¢« 16. That no bill previously taxed shall be again refer-
red, ucless under special circumstances the Court or Judge,
&o., thinks fit to direct a retaxation (s. 41).

¢« 17. That payment of any such bill shall in no case
preclude the Court or Judge, &c., from referring such bill
for taxation if the application be made within twelve
months after payment, and if the special circumstances of
the case in the opinion of such Court or Judge appear to
require the same, upon the terms and subject to the direc-
tions which to the Court or Judge seem meet (5. 42).

« 18. That in all eases in which a bill is referred, &e.,
the officer, &c., may request the proper officer of any other
Court to assist him in tasing any part of such bill, &e.
(s. 43).

« 19, That all applications made to refer any bill, &e.,
or for the delivery of a bill, &c., shull be made ¢In the
matter of such Attorney or Solicitor,” &e.” (s. 44).

If space permitted we might make many observations in
explunation of the above statutery provisions, but at pre-
sent must briefly confine our remarks to two points. 1.
Cases within the Act. 2. Effect of the Act upon special
agrecments.
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First. In the old Act 2 Geo. IT. ¢. 23, s 23, the ex-
pression was, “ Fees, Charges or Disbursemnents at Law or
i Equity,” and was construed a3 extending only to fees,
&e., conneeted with proceedings in Courts cither at Law or
Lquity (Hillier v. James Barnes, 41, Burton v. Chatterton,
8 B. & AW. 486, Williams v. Odcll, 4 Price 279, ex parte
Dann, 9 Ves. 547). But if the bill delivered contained
any taxable item the whole beeame taxable (Winter v.
Puyne, 6 T. R. 645, Smith v. Taylor, 7 Bing. 259).

The present Act extends not only to ¢ Fees, Charges or
Disburscinents,” but to ¢ business done by any Attorney or
Svlicitor as such,” and therefore the Act is not now limit-
ed to business transacted in Court, but estends to any other
business connected with the profession of an Attorney or
Solicitor, which as an Attorney or Solicitor he is employed
to do (Smith v. Dimes, 4 Ex. 82). When the bill is for
conveyancing and business not done in Court the Taxing
Officer must ascertain the remuneration as well as he can ac-
cording to the coutract between the parties express or implied
(In re Becleset al, 5U.C.L.J. 279, 16. 6 U. C. L.J. 59).

Second. The jurisdiction as to taxation extends only to
the ascertainment by the ordinary rules of practice of the
quantum payable by the one party to the other. It docs
not authorize the Court or Judge to determine whether a
special agrecment exists, or to interfere with a special
agrcement superseding the discretion of the Court (fn re
Smith, 4 Beav. 309, Alexander v. Anderden,G Beav. 403,
In re Byrch, 8 Beav. 124.  In re Rhodes, 1b. 224, In re
Thompson, b.237. Inre Eyre, 10 Beav. 569). The
validity of such an agreement can in Equity only be deter-
mined in a suit and not by petition (Jn re Whitcombe, 8
Beav. 145).  And where the amount of a bill of costs was
included in a settled account between a Solicitor and client,
and retaioed by the Solicitor out of money in his his hands,
it was held that the Court had not jurisdiction upon peti-
tion to open the account and eater tasation, and that it
could only be done by bili (fr re Catlin, 8 Beav. 121, See
also ez parte Buss. 2 Phillips, 562). But the Courts of
Common Law will not in general give full effect to agree-
ments between Attorney and client for payment at a speci-
fied rate for business done (Drax v. Scroope, 2 B. & Ad.
581. Evans v. Taylor, 2 Dowl. P. C. 349. Tanner v.
Lea, 4 M. & G. 617), though there is nothing to prevent
an Attorney bargaining with his clicot for less than the
established rate of fees (per Bullock, C. B., in Smith v.
Dimes, ubi. sup.).

ATTORNEY’S BILL.

The case of Read, Leith & Read v. Cotton & Manning,
reported in this nuwber, will be read with interest in con-
nexion with tke foregoing.

|

MUNICIPAL LAW.

Qur thanks are due to W. Duck, Esq., of the city of
Ottuwa, for the report of the case of Regina ex rel. Horne
aad Spavks, reported in other columns,

The judgment will be read with much interest by those
who may be concerned in contesting a municipal election.
The point decided is a new one, and the judgment is the
more valuabie upon this account.

It is prosided by the Municipal Act (Consol. Stats. U.C.
p. 551), that a relator with a view to question a municipal
clection shall make application  within six wecks after the
clection, or onc month after the acceptance of office by the
person clected.”” The doubt arises on the latter branch of
the provision. What is an ¢ acceptance of office,” such
as intended? Taking the declaration of office is undoubt-
edly an acceptance. Then what vther act will constitute
an acceptance 7

It scems, aceording to the ruling of Judge Armstrong,
that & speech by the elected to the clectors, immediately
after the termination of the election, announcing an accep-
tance of office, to bind a relator, must be clearly proved,
and possibly made in his presence or with his knowledge.

The proper construction of this clause of the statute
becomes o matter of much concern, when we mention that
if the time allowed for moving be allowed to expire without
a motion, the right of the elected to hold his seat cannot be
tried by information in the nature of a guo warranto, or in
any other direct manner. (Reg. ex vel. White and Roach,
18 U.C.,, Q.B. 2206.)

DEATIL OF BARON WATSON.

—

This eminent Judge, like the late Mr. Justice Talfourd,
expired while holding a Court of Assize. On 13th March
last, while holding the Assizes for the County of Mont-
gomery he was seized with an apoplectic fit, and in less
than an hour from the first attack b.cathed his last, aged
63. The names of Mr. Wilde, Q. C., Mr. Montague
Chambers, and Mr. Lush, are mentioned in connexion
with the vacant scat.

LAW AND EQUITY.

The Lord Chancellor, who for so many years presided
over the Court of Queen’s Bench, and who, owing to his
large experience and extensive learning, is, perhaps, of all
living men the best fitted to bring about a fusion of the
systems of Law and Equity, has introduced 2 bill, which,
if it become law, will in a great measure attain that end.
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During the recent Durham Assizes in England, a Roman
Catholic Clergyman (Rov. Father Kelly) refused to reveal
a statewent wade to him by a prisoner in coufession.  Mr.
Justice IIill, the presiding Judge, counuitted the pricst to
custody for coutempt.

THIRD REPORT OF THE FNGLISH COMMON LAW
COMMISSIONERS,

The following is the third and concluding report of this
Commission ;—

We, your Majesty’s Commissioners, appointed to inquire
into tho Process, Practice, and System of Pleading in the
Superior Courts of Law at Westminster, the manner of con-
ducting suits and other proceedings in such Courts, and on the
circuits, and the costs, charges, and expensesincidental thereto,
the practice at the judge’s chambers, and the duties of the
soveral officers, clerks, and other persons of and connected
with such Courts, circuits, and judge’s chambers, humbly cer-
tify to your Mnjesty that we have further proceeded to consider
the matters thus committed to our investigation, and we sub-
mit to your Majesty this our Third and Final Report.

In the year 1850, your Majesty was pleased to direct us and
our Jate lamented colleague Sir John Jervis, to inquire into
and report upon the Process, Practice and System of Pleading
in the gupenor Courts of Common Law st Westminster. At
that time much dissatisfuction prevailed amongst the practi-
tioners and suitors. It was complained, and with justice,
ithat the proceedings in actions, though undefended, of which
the great majority of cases cousists, ‘were unnecessarily tedious
and costly. It was also a subject of deep and just dissatisfac-
tion, that the time of the Courts was frequently occupied, and
expense and delay ocensioned, by frivolous arguments and
discussions upon points merely of a technical form, altogether
irrelevant to the merits. Justice was frequently defeated in
trials at Nisi Prius, in consequenco of variances between the
Pleadings and the Evidence; or of objections to the stamps
upon documents; or from want of authority to adjourn the
trial when an unforseen difficulty arose ; or from other circum-
stances which occasionally, after very great trouble and ex-
pense bad been incurred, rendered the trial wholly fruitless,
and left the real question in controversy between the parties
undecided. Mo these and other causes or complaint we have
referred in our former Reports.

Ouy first Report was presented in the year 1851, We dis-
cussed therein a]l the ordinary proccedings in an action, and
made suggestions for their improvement by abolishing all un-
necessary steps, by removing the possibility of a defeat of
justice by mere technical objections, and by putting an end
to the fictions which, as in outlawry and gjectment, had in-
cumbered the law. We further recommended the payment of
the officers of the Superior Courts by salaries instead of fees,
and the abolition, or at least revision, of the various charges
upon the suitors in respect of the proceedings in those Courts.

In consequence of that Report, the Common Law Procedure
Act of 1852, and the Nisi Prius Officers Act (15 & 16 Vic. ch.
73,) wero enacted, and these Acts were followed by two sets
of Rules made by the Judges in Hilary Term, 1853.

In our Second Report (1853), we proceeded to deal with the
following important subjects:—Trial by Jury, the instances
in which it might be dispensed with, and the mode in which
the constitution of Juries might be improved; the trial at
Nisi Prius and its incidents, and the improvements necessary
in that part of cur Procedure for perfecting the adminis-
tration of justice; the law of evidence, and the further altera-

23

-

tions required to complete the course of improvement which
tadern legislation has introduced into this branch of the luw 3
the ospediency of an appellate jurisdiction in cases of New
Trial, and of special enses stated by consent of parties. These,
together with several other subjects of minor importance,
fully considered and disenssed in our Report, related to tho
ixisting Procedure of the Common Law Courts in actions at
aw.

In tho sccond branch of onr Second Report we considered
the necessity of enlarging and expanding tho Procedure of
these Courts, s0 a3 not only to invest them with powers pre-
viously exercised by Courts of Equity alone, by way of nssist-
ance to the Courts of Cutamon Law in the progress of an action
called auxiliary Fquity, but also to enable them to exerciso
the powers of Courts of Equity, for the protection of legrl, s
distinguished from cquitablo rights, aud for the enforcing of
legal obligations.

We strongly urged that theso powers should be conferred
on the Courts of Common Law, on the ground that overy Court
ought to possess within itself the means of adminstering
complete justice within the scope of its jurisdiction ; and that
the Courts of Common Law, to be able satisfactorily to ad-
minister justice, ought to possess in all matters within their
jurisdiction the power to give all tho redress necessary to
protect and vindicate common law rights, and to prevent
wrongs, whether existing or likely to happen unless prevented.

This Report was followed by the Common Law Procedure
Act of 1854, By this Act the legiclature gave effect, in sub-
stance, to all our recommendations contained in that Report
relating to the existing Procedure in an action at law, with
tha exception of our recommendation a3 to the constitution of
Juries; this subject being reserved, as it was understood, for
consideration at a future period when the law relating to this
matter was to be generally revised. Effect also was given to
our recommendations as to conferring on the Courts of Com-
mon Law the powers previously exercised by the Courts of
Equity alone, as auxiliary to the Courts of law. But the
Logislaturo abstained from enlarging the powers of the latter
Courts, s0 as to cunble them to protect common law rights
from threatened invasion, or to enforce the specific perform-
ance of cornmon law obligations,

The experience of the several years which have clapsed
since the now system of Procedure, with such groat and varied
improvements, has been in operation, enables us to oxpress a
coofident opinion as to its working., We havedelayed making
this Report in order to have the advantageof this experience,
before wo submitted to your Majesty our final views on the im-
portant subjects upon which your Majesty was pleased to
command our services.

As regards the amendments and alterations in the Procedure
in actions at law, wo are happy to be abie to report, that they
have rendered the Procedure simple, economical, and speedy,
and have had the effect of limiting the costs to the espenses
of the necessary and essential steps in a cause.

The extent of the reform effected will be exemplified by the
fact that in nine months of the years 1852-3 (the first, durin
which the new system was partially introduced), as compare
with tho same period in the preceding year, by the abolition
of proceedings of a formal character, all involviag considerable
expense, reported by us to be unnecessary, and thereupon ab-
rogated, the Rules granted by the three Courts, were during
that time reduced in number from 38,000 to 3,081, and this
notwithstandiag an increase in the number of Writs issued.

The technicalities which brought so much discredit on our
jurispradence have now disappeared ; and the Courts, owing
to the improved system of Pleading and Procedure, and the
large additional power of amendment, are occupied in adju-
cating upon the substantial merits of the casesin litigation,
while from the operation of the same caunses, it very rarely oc,
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curs in triuls at Nisi Prius that the real questivn in contro-
veray is not decided by the jury.

Nevertheless, thero are still a few suzgestions which we
think it necessary to make as to this branch of the subject,
partly a8 to matters omitted in our former Reports, and partly
as to improvements which the practical working of the oxist-
ing system has shown to bo desirable,

First, as to the juinder of parties to nctions. It not unfro-
uently happens that the right to sue arises in such a manner
that it is donbtful in whom it is vested. In such cases, groat
bardship and difficulty are imposed upon tho suitor by the
rule, which requires that an uction shall be brought in the
name only of the person in whom the right is legally vested.
The effect of that rule is, that a mistake as to the proper per-
son to suo involves nn oxpensive defeat, by a judgment where-
by the right is pronounced to exist, but to be vested ina
person not o party to the action, hut who may in fact hon
trusteo for or atherwise in the same interest with the Pluintiff,
and who would have consented, had the law allowed it, to be
Jjoined as a party.

The existing rule, however, theoretienlly correct, is unneces-
sary in practice, na is proved by the exeeption in the case of
ejectruent ; whilst in the other cuses to which we havereferred
it has a mischievous effect. Tt is not likely that parties will
be joined as Plaintific who have no interest ia the matter ; and
we think that Plaintiffs may safely be intrusted with the right
to bring their actions in the name of the persons in whom the
legal right may be supposed to exist, leaving it to tho Court to

ive judgment in favour of the persons or person who may be
ound to be entitled. With a discretion ns to costs, and the
provision as to set-off’ recommended in our First Report, this
suggestion can work nothing but good, and we recommend
its adoption.

The uction of Replevin was one of the subjects left for our
consideration ; but wo have been in part anticipated by the
provision of the 19 & 20 Vie. ch. 108, ss. 63 to G&, upon which
we have no improvements to suggest.

A doubt has been suggested whether that statute is not con-
fined to replevin of guods distrained for rent or damage feasant.
‘lo prevent nuy question, it ought by enactment, to be ex-
tended to all cases of replevin.

Besides this, there is an alteration in the Procedure of Re-
plevin which would be especially beneficial in the case of dis-
tress for damage feasant. At presenta tender, after impound-
ing, of the rent or damage, is tuo late; and it is said that the
distrainee’s only course is to replesy, to let the jury find the
rentor damage, and then to pay it. This ig obviously most
objectivnable, as it involves the expense of trial at the cost of
the distrainee, if the distrainor is obstinate or malicious, to
ascertain a sum, the amount of which may not be doubtful,
or which and much more the distraince would pay rather than
be at the expense of a trial. The remedy for this is to permit
a plaintiff, in answer to an avowry, to pay money into court
in satisfaction of the matter avowed for, and we recommend
that this should be allowed. It would be necessary to alter
the bunds of each party accordingly. 1If the distrainee paid
in enough, and the action went on, then his case should be
like that of a defendant now in ordisary actions, and the case
of tho defendant hke that of the plaintiff in such an action,
with similar results mubutes mutandis, if too little was paid in.

The Actions of Dawer, Writ of right of Dower and Quare im-
pedit are at present commenced by writ issued out of Chan-
cery. 'Thiscauses delayand expense, hesides giving rise to need-
less questions of form. ‘I'hey are the only actions so commenged,
and there is no reason why the proceedings therein should
differ in respect from those in other actions. We think they
ought to be commenced by writ issuing out of the Court of
Cumman Pleas, that being the Court which at present has alone
Jurisdiction in this action between subject and subject, in the
same maoner as & writ of summons in an ordinary uaction ;

that all process therein should be tested either in or out of
term, and returnablo after exceution ; and that the proceedings
therein shonld bo nssimilated, as nearly as may be, to thoso
in personal actions,

In Actions on Bonds the Defondant ought, in our opinion,
to bo alluwed to pay money into court ; and also in Detinue by
leave of the Court or Judgoe.

An amendment has been suggested Ly our experience of the
working of our Commoan Luw Procedure Act 1854, in relation
to the Attnchment of Debts. It is, that the Judgo should have
a diseration to refuse to interfero in cases where the costs of

, the Proceedings will, in hisopinion, hear so large a proportion

to the amouut to be recovered as to make the remedy prac-
tieally worthless or vexatious.

"There is a further provision which it is desirable to add to
this part of the law. It occasionally happens that the gar-
nishes appears, admits the dekt, is willing to pay it, but has
abana fide doubt whether the osecution debtor is really entitled
to it, and whether some other person is not. Now 1t is obvi-
ous that garnishees ought not to be compelled to pay witheut
being protected agninst that other person, and that the Intter
ought not to have his rights decided on without an opportu-
nity of being heard on them. 'To prevent these inconveniences,
the proper remedy is that the garnishee, on being served with
the order, should be at liberty to take out & summons, in the
natare of an interpleader sutnmons, calling oo any person to
whowm ho sugzrests the debt is really due to appear. Proceed-
ings might then take place as on interpleader summonses, and
the (;reditor or person called on be barred according to the
result,

Doubts also exist as to whether n Judge can exercise a dis-
cretionary power in cases where the garnisheo appears and
admits the dobt in point of law, and where the judgment
debtor has in strictness a legal right to maintain an action
against the garnishee, but under the circumstances, it would
in the opinion of the Judge, be inequitable for him to dr, so.
For instance, where tho garnishee has a cross claim against
the judgment debtor for an amount esxceeding the judgment
debtor’s claim, but which is not yet due. Insuch case it may
well be that the judgment debtor himself would not think of
enforcing payment of the debt due to him from the garnishee,
whilst his assignees in bankruptey or insolvency could not do
s0. To meet such cases the Judge should have power to make
such orders as shall, in his opiniun, effect complete justice be-
twcen all the parties.

With respect to the subject of Costs, it appears to us that
the two objecta to be attained are, that the right to costs
should be cleariy defined, and that the amount to be awarded
should be uniform in all the Courts.

The statutes which give to the parties a right to costs are
in a very confused ard unsatislactory state. Not only have
the sepnrate enactments of the older statutes given riss to o
variety of decisions, but subsequent statutes have in some in-
stances modified, and in others partially repealed, former
enactments, so that it is extremely diffcult to ascertain whnt
the real state of the law is on this subject.

We are of opinion that these statutes should be revised and
consolidated. All that we think it necessary to sny upon this
branch of the subject is, that the leading principles which now
rezulute the right to costs should be retained. The party
succeeding in the suit should have the general costs of the
caase, the party succeeding on issues, either of law or fact,
although he be not entitled to the general costs of the cause,
should have the costs of those issues, or of those parts of the
cause on which he succeeds ; and the restraints now imposed on
frivolous actions, by depriving the party of costs, should be
preserved, and better detined than they are at present.

Uunder thus head we think that it ought to be enacted, that
whevever o Plaintiff in any action recovers less than £5
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damages, it should bo in the diseretion of the Judgo to nlluw " jurisdiction. In cases where diseovery must previously have
or disalluw hig Costs. i'hean snught in the Court of Chancery, it has since the Act of
The amount to be nwarded for costs ia now settled by the | 1834, hieen speedily olitained at Judges Chambers at a com-
Masters of the Courts on ‘ixation, suliject to revision by the | paratively tritling expense.
Court, or a Judge. The allowanco is regulated by the usage ! That part of the jurisdiction of the Court uf Chancery which
and practice of the Courts, excepting where the seule of costs | relntes to pmtcctim'\ against threatened and impending injury
hins been fixed by ruloof Court or Statute.  ‘These seales ave | deals, to a great extent, with subjects which are within the
recently been rovised by the Judges, and there is no arrear in | raneral jurisdietion of the Courts off Common Taw. It is
the Muaters’ Offices, where we believe the business is satisfae- | founded upon the principle of giving a more complete remedy
torily copdnmcd. by restraining the commission of injuries, in respect of which
Wo think it right to avail ourselves of this apportunity to i the Courts of Common Law can ouly award damages. We
invite rencwed attention to nur former observations respecting | praceed to consider this snbject, with reference to the various
the constitution of juries; More especially we would urge the | remedies in their order.
consideration of that part of our recommendations which re-
lates to securing the attendance an eommon juries of the class
of persong who now servo cxelusively on special juries, with
a view to the improvement of the former by the admistuve of
persons of higher education and intelligence.  Weare strongly
persuaded *hat a very great improvement would by this
menns be effected in the constitution of juries; and as we do
not propose to do away with the right of parties to resort to a
gpecial jury, or to deprive speeial jurors, when serving us such,
of the additional remuaeration which they are in the habit of
receiving, we can see uo ground why the liability of such per-

608 10 serve on common juries, hich already exists in 1aw, | (hancery. This arises from tho circumstance that there is no
though it is not required in practice, should not be enfurced. provision for issuing an injunction frem a Common Law Court
We proceed to the second part of the suhject, namely, the | in case of threatened injury. It is necersary, as the law at
powers bitherto exercis:d by Courts of Equity ulune, which | prescot stands, to wait until a wrongful act has actually been
we have proposed should be couferred upon gﬂﬂl‘ls of Com- | commenced, go that an action for damages may be maintained,
mon Law. The experience of the five years which have [ hefore application can be made for an injunction to & Court of
clapsed since tho passing of the Act of 1854, has strongly con-| Common Law. whereas the danger of such an injury is enough
flrmed the views which we sought to enforce in our fnst Re-{to found the jurisdiction of the Court of Chancery. This
port; and o cnnnot but regret_the partial manner in which | scems unreasonable, whea it is considered that the right threat-
our recommendations were carried into effeet by the Legisla- ) ened to be violated exists at the Common Law, and that, in
ture. Upon this subject, in addition to what we_formerly | case of actunl injury, redress is given in a Common Law Court
urged, we beg to submit for consideratiyn the fullowing obser- | and not in the Court of Chancery {unless it be incidently under
vations:— the Act 21 & 22 Viet. ¢. 27), and that after the wrong has
Besides the esclusive juriediction which the Court of Chan- [ getunlly commenced an injunctinn may be cbtained io a Com-
cery has from time to time acquired over subjects which either | mon Law Court agtinst its repetition or continuance, or tho
never were within the scope of the Common Law, or have j committal of an injury of o like kind; and yer that, in case of
censed to bo 8o from desuctude or express enactment, that|threatened and impending injury to a similar right, is is ne-
Court has also exercised in various instances powors over sub- | sessary to resort to the Couct of Chancery. This defect in the
Jects within the jurisdiction of the Common Law Coarts, cither | jurisdiction of the Common Law Cuurts, which is the more
m aid of these Courts, as by discovery, or by way of preven- | siriking when it is considered that the Court of Chancery often
tion of a threatened injury, as by injunction” against & wrong | deelines to interfere uutil after the right has been established
or against an apprehended unjust litigation, or by way of|at Law, ought, we think, at once to be remedied. The rea-
specific performance, or by way of restraint of the proceedings | yons for doing so are shortly as follows :—The rights, in res-
of the Common Law Courtg, where the proseccﬁon of actions, pect of which the rcmedy prop()sed is to be g'"‘en' are recog-
and even the cxecution of judgments, have been stayed by in- | nised in Courts of Common Law, which are instituted for the
junction, upon the ground thnt there was something in the | purpose of protecting and vindicating them: The complete
praceedings contrury to the law as administered in the Court of | enjoyment of such rizhts can only be obtained thriugh the
Chancery, technicaily called Equity. We desire to call atten- | means of injunction, by which the violation of them is prohi-
tion to the points in which the two jurisdictions at present.thus bited and prevented . Damageg in many cases afford but 1im-
interefere, and are dependant one upon the other. erfect redress; In practice, the resort for protectivn by
With that part of the Chancery jurisdiction which deals | injunction to o court different from that in which the right, if
sith subjects put within the cognisance of the Common Las | in’ dispute, is and ordinary must bo tried and established,
Courts, 1t is no part of our duty to deal, because it does not ) necessitates 1wo suits instead of one: Lastly, to give the power
interfere with the jurisdiction or procedure of the Common | to the Common Law Courts in ull enses of pummpn Lavw rights
Law Courts as at present constituted. It is with that part of will be to restore an ancient jurisdiction in an improved and
the Chancery jurisdiction which undertakes to aid the pro- | more efficient form. .
ceedings of Common Las Courts, or to furnish a better remedy | 'The procedure for this purpose may be at once simplo and
or to control and restrain their proceedings, that we are con- | effective, namely, by application to the Court or a Judge for
cerned, because, in onr opiniun, the relation of the Couris to | an injunction. ~If the case be such that the recovery of duma-
one another is, ia respect of such jurisdiction, anomalous and | ges would be an inadequate or inconvenient remedy, the in-
absurd. Junction may be ordered to issue forthwith ex parie, subject of
The auziliary power of the Court of Chancery to compel | course to an n.ppliqn.nun_ to the opposite party to dissolve it .I¢
discovery in aid of an action or delence in & Common Luw [should be in the discretion of the Court or Judge, whether the
Court has already by the Common Law Procedure Act of | injunction should issue in the first instance, or whether only
1854, been conferred upon the Courts of Common Law. Nola rule or summons to shew cause should be granted.
practical difficulty has been experienced in the exercise of this| Upon mention to quash the injunctien, or ¢n the hearing of

First, as to the power of restraining, by injunction, threat-
ened and impeding injuries. Upon this subject we havo al-
ready, in our Second KReport, stated at Iarge the opinien of the
former Commen Law Commissioners ar.d our own.  Suflice it
new to say, that, for the rensons there stated, Courts of ?um-
mon Law cught equally to have power to protect lexal rights
from violation, and to give dumages for actoal injury. It often
happens that both cumpensation in damages and protection
are required in order to affurd justice; and, in such cases,
where immediate protection is necessary, no complete remedy
can at present be obtained, 2xcept by resorting to the Court ct
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tho rule or smmmons to issue it, the Court or Judge ought to
have power either to decide the matier summarily, or to direct
direct an action, or issne, ur a apecial case, and to impose such
terins as to keeping an account or otherwise, and to make
such order ns to tho costs of the proceedings, ns may be just.

‘This power ought to he conforred in all cases of Common
Law rights in which an injunction might bo obtained in the
Court of Chancery.

In an action involving the question of injunction, brought or
continued under the dircetion of the Court or Judge, it should
not be necessary to claim an injunction in the Declaration,
unless directed by t! ~ Judge; and in such an action not so
brought, the party in):  J cuglt to be at liberty, as at present,
to cliim an injunetion, 1 he tuick proper. The provisions of
the 82nd section of the Common Law Procedure Act of 1854
ought to be modified, so as to bo applicable to the new writ.

The power of issuing injunctions by the Common Law
Courts 1s at present confined to actions in which some breach
of contract or duty is complained of, and cannot be exercised
for the protection of property the right to which is in litiga-
tion, It cannot, for inetance, be exercised in the action of
cjectment, even to prevent irreparable waste ; nor in case of
detinue, to prevent the defendant from making away with the
goods, which may be specifically recovered. ~ This defeet in
the jurisdiction should be supplied by extending tho power of
issuing injunctions sv as to provent injury to or the making
away with property, in actions in which tho title thereto is in
dispute.

Another measure of protection at present afforded by the
Court of Chancery cousists in ordering the delivering up of
documents, which, upon the face of them, appear sufficient to
give the holder a right of nction at Common Law, but which
by reason of circumstances which might be set up as a defence
if an action were brought, ought not to be made available. In
such a case, thoe danger that by lapse of time evidence of the
defenco may be lost, and so the instrument may be unjustly
enforced, is considered as constituting a right in the party
apparently charged by the instrument, unless disabled by some
act of his own, to have it given up and cancelled, and so to
have the claim set at rest.  This power may well be given to
the Courts of Common Law in respect of Common Law claims
and defences, And in cases in which only a part of the
amount appearing to be due on the instrument is in fact due,
an offer to pay such part, and a payment of the amount into
court to abide such order as the Court may make, ought to be
considered equivalent to actual payment, before proceedings.
‘T'his may be done either by action or by summary application
to the Court, as may be thought most advisable.

Under the same head of protection against anticipated in-
jury may be classed the proceedings in Interpleader, which
we now proceed to consider.

The principle of interpleader is this: That a person hav-
ing, without any fault on his part, the possession of property
in which he claims no intevest, and which is claimed by two
or more adverse parties whose alleged titles bave a common
origin is entitled to be protected from the necessity of litiga-
ting the question of property in which be has no concern, upon
giving up the subject matter in dispute to be dealt with under
the direction of the Court, which then determines the question
in a proceeding between the adverse claimants. Befure the
Statute 1 & 2 Wil. 4, ¢. 58, the remedy existed in the Common
Law Courts in one form of proceeding only, numely, the action
of detinue. One of the last instances, if not the last, in which
it was resorted to was in the caso of Land v. Lord North, 4
Douglass, 226. The statute referred to, bowever, gave juris-
diction to Common Law Courts, in cases of action brought by
one of the claimauts against the holder of the property. It
also gave a new power to relieve sheriffs against the necessity
of lingating adverse claims made to goods taken under execu-
tion. In this latter case tho Court of Chancery before the

statate declined to exercixe jurisdiction, for the alleged reason,
that if the sheriff had made a wrongful seizuro hevught not to
be relieved ; whils if he had mado a rightful one, there was
no oceasion fur interfering.  And it may bo doubted whether
timt Court will nysumo jurisdiction since the statute Suco
PTufton v. Huarding, 21 Dec. 1859, before Vice-Chancellor
Kindersley). The jurisdiction conferred upon the Comnmon
Law Courts in such cascs has proved highly beneficial. In
some particulara, however, it requires oxtension and amecad-
ment,

With respect to both kinds of interpleador proceedings,
difficultics havo nrisen where tho claim 1s ot present capable
of being enforced in the Court of Chancery only, and is called
equitable. In respect to such claims, Courts of Common Law
have at present no jurisdiction, and the conscquonco has been
that great inconvenience has arisen in the execution of the
Interpleader Act.  To enable the Courts to do complete justice
in such cases, their jurisdiction ought to be oxtended to all
claims, whether legal or equitable, where an action has heen
brought in respect of a Common Lasw claim within the former
branch of the statute, or there has been a geizure in execution
within tlo latter. Incnsoof Interplender forrelief of sheriffs,
jurisdiction ought to be given to the Common Law Courts,
oven though the claim or claims be all equitable. The pro-
ceedings upon such clnim may be in the same form as those
in the cnse of & conditional defence upon equitable grounds,
whieh will be mentioned in a subscquent part of this Report.

In interpleader nfter action brought by one of the claimants,
an amendment is also advisable. The course of decision upon
the construction of this branch of the statute has usually fol-
lowed that of the decisions in Chancery, which amongst other
exceptione to thisjurisdiction, appear to have established that
relief will not be given when the titles of the claimants have
not & common origin, but are adrerse to and independent of
one another. This exception of which the alleged reason is
not very obvious, has no place in interpleader proceedings for
the relief of sheriffs; and wo seo no good reason for its exis
tence in any case of interpleader in the Common Law Courts.
To take the common case of & wharfinger or warchouseman
seeking relief against adverse claimants, the applicant has,
generally speaking, no information as to the nature of their
alleged titles; nnd yet it is clearly just, that, whatever may
be, ho ought not to be at the expense and risk of determining
who is in the right, in o contest in which he has no interest
whatsoever, except it be to hand over the property in disputo
to the rightful owner. We recommend that interpleader
should be allowed to all persons not falling within the class
at present estopped from interpleading, whether the adverse
claims have a common origin or not.

Interpleader for the relief of sherifis admits of further im-
provement. It often happens that where a sherift has seized
gouds in executiun, a claim is made to them under a bill of
sale to secure an amount much les<than the value of the goods,
aund the gouds, if suld, would be sufficient to satisfy both the
execution and the bill of sale creditor. In such cases great
difficulty arises. The property of the goods is entirely out of
the debtor and in the bill of sale creditor. The former hasa
right to the goods upun paying off the bill of sale, and that
right ought to be arailable to the exccution creditor. The bill
of sale creditor has a right to the possession of the goods for
the purpose only of satistying his debt, and he ought not, pro-
vided his own debt is first satisfied, to be allowed to stand in
the way of the execution creditor by objecting to a sale by the
sheriff. There are other similar cases in which the claimans
is entitled t the goods only to secure a debt. Thejadgeought
to have power in all cases where the right of the claimant is
only by way of saeurity for o debt, to direct u sale, and the
application of the proceeds, in case of a surplus, to satisfy the
execution, upun such torms as to payment of the secured debt
or not, and othorwise, as the judge may think fit.
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The jurisdiction in interplender cases vught also to be ex  because of the rigidity of the existing lurms of pleading and
tended in the fullowing particular. 1t occasivnally happens judgment in the Courts of Caremon Law, and from its having
that the execution creditor and the claimant agree to leave the been supposed that no appeal could be made to lie agninst o
matter to the decisinn of the judge before whom the summons decision founded npon a summary application, In truth, how-
is heard, without requiring auissue,  When points of law only | ever, no such difficulty exists.  An inatance of a conditional

aro involved, this course suves expense and delay.  Even where

questions of fuct nre involved, now that the parties and their

witnesses can bo summoned and examined befure the judge it

not unfrequently happens that the judge, by consent, disposes

of the case. Sometimes, however, oven in cnses of small

amount, one of the parties insistsupon the trinl of an issue nt

o greater expense to buth parties than the amount in dispute, -
In cases of this kind, it is obviously for the ndvantage of alf
that the judge should hinve the power of deciding summarily
and ro preventing needless expense.  We think this power
ahould be given to the judge, to be exercised if ho thinks
proper.

Wo would further recommend that in all cases where the

uestion is one of law, the facts not being disputed, the judge
should be at liberty to decido the question without an issue,
3nd, if necessary, to direct a apecial ease for the opinion of the ;
ourt,

We pasa on to the remedy of speeific performance for en- |
forcing the actual fulfilment of contracts, the breaeh of whieh
cannot bo compensated by mero damages. On this sub-
Ject we have already, in our Second Report, expressed our
opinion thut it ought to be ndded to the powers of the Common
Law Courts, at least in all cases in which a breach of the con-
tract can now be redressed in these Courts by an action fur
damages ; and we pointed out the form of proceeding 11 v hich |
such remedy could be administered.  We will not repeat what!
we then stated to he our opinion upon this subject, hut we
think it right to say thet that opinion remains unaltered,

We next proceed to consider the interference of the Court of
Chancery, upon equitable grounds, with the procecdings in
Common Law Courts, as a subject to which particular atten-|
tion ought to bo directed. Notwithstanding recent legislation,
the law is still imperfect in not admitting, by way of defence
to a Common Law action, matter which is now ground only
for application to the Court of Chancery to restrain the pro-
ceelings by injunction.

In all actions at Common Law whatever is ground for a
perpetual injunction ought to be and is received as a defence,
where the relief in Chancery would be uncondstional; and in
cages where such relief in the Court «{ Chancery weuld bhe
conditional, the Courts of Common Law ought to have power !
w give, in & summary way, the same relief against actions
pending therein, ‘The first part of this recommendation has
obtained the force of law by the 83rd and fullowing sections of
the Common Law Procedure Act of 1854, but subject toa con-
diticn, namely, * provided that such a plea shall begin with
the words, for defence on equitable grounds ; or words to the
like eftect.” Considerable difference of opinion exists amongst
us as to the propriety of requiring that a plea should be thus
Lieaded, but as we are not agreed upon this matter, we do not
think it expedient to enter further upon it,

The second part of the recommendation now under consider- |

equitable defence given effect to bf the proceedings in a Com-
mon Law Court, ia presented by the proceedings in an netion
upon a mortgage to stay the action, and for a reconveyanco
upon payment of the debt and costs. The power of giving
refief upon summary applieation by rule or summons may he
coupled with a right to the unauceessful party to appenl, by
leave of the Court, within alimited time upon giving seeurity.
The appenl might be in the form of a special cnse stating tho
facts necessary to raise tho question, as in appeals upon new
trinl motions, under the Common Tnw Procedare Act of 1854,
This power of appeal, conpled with a discretionary power to

. direct issucy ar enquiries, and as to costa of the nction and

application, will enable the Common Law Courts in the great
mmjority of cases to dispose of such detences finally ; whilst in
cases in which any unforscen difficulty may arise, though we
do not anticipate any, a provision similar to the 86th seetion
of tho Common Law Procedure Act of 1854 will enable the
caurt or judge to reject the defence, * in easo it cannot be dealt
with by a court of law 80 as to do justice between the parties,
upon such terms ns te costs and otherwise as to such court or
Jjudge may seen reasonable.”

In these cnses, the summons or rule would be in the nature
of a bill for relief; if a form of procedure analugous to a
lea is preferred, there i3 no reason why it should not Le adop-
ted. In that ease the judgment must be altered, and be made
the same as the combined effect of # Common Law Judgment
and a decree on a bill for relief from it. On such a Judgmeont
Error or Appeal may lie as on other Judgmnents.

The Action of Fjectment ie not included in our recommen-

{dations under this head, becauso the course of legislation on

the subject of land has tended to maintain and strengthen the
distinction between legal and equitable estates, and we can-
not hope, under the form of an improvement in proceture to
change the system thus sanctioned.

There is, however, in addition to thu caso mentioned in our
Second Report of an outstanding trust term, a class of cases
in which we think tl..e Courts of Common Law might, with
advantage, bo authorised to receive defences, at present asail-
able only by proceedings in Chancery ; we mean cases of reliof
againat forteitures.

It often happens that contracts provide for a pecuniary
penaity of large amount, in case of non-payment of a smaller
sum, or non-performance of oue or mure siipulated ucts, the
omission of which oceasions damage of less ninount than the
penalty. In such cases, at the Common Lavw, it was furmerly
competent for the stipulating party, in case of breach of the
contract to demand and -.cuver the whole amount of the
penalty, without regard ¢ the actual amouut of damage sus-
taived. Ia the Court of hancery, however, unless it appear-
ed that the amount represented the agreed damages for a
breach of contract, techoically called *‘liquidated damages,”
the sumn stipulated to be paid was considered merely a

eration has not been acted upon, and the consequence has been, i security for the actual damages sustained, and where these
that in many cases pleus fuunded upon matter which would, ' admitted of calcul:uion,. that Cuurt relieved against the
in the Court of Chancery, be ground for conditional relief, | penalty upon compensationi being made for such damage,
have nceessarily been rejected by the Cummon Luw Courts, | This jurisdiction has been given to Courts of Common Law,
although they involved no diffieulty which could not have been | and the conflict between the two Courts put an end to by the
readily overcome by their ordinary procedure. Theconscquence | Statutes 4 Ann, c. 16, 8. 11, and 8 &9 Wil. 3, ¢ 11, 5. 8. No
is, that in such cases the defendant must cither resort to the | more than the actual damage sustained ean now be recovered,
Court of Chancery, or submit to the judgment of the Court of | and the interferenco of the Court of Chancery is no longer
Law, though he is ready and willing to perform the con.| necessary. . .

ditions upon which, according to the rule of the Court of| Upon the saue footing stands the jurisdiction of the Court
Chancery, he ought to be relieved from the effect of such judg-| of Chancery to relicve against forfeiture of leases for non-
ment. payment of rent, and, in certain cases sinee the statute of

Difliculties have been apprehended in raising such defences, | 22 & 23 Vic. c. 35, sgainst breaches of covenants to insure,
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Thig jurisdiction has in case of non-payment of rent been
partially conferred upon Courts of Common Law by statutes
4 Geo. 2, ¢. 28, 88, 2, 3, 4, and the Common Law Procedure
Act, 1852, ss, 210, 211, 212, We think that the jurisdiction
of the Courts of Common Law should be extended in this
direction, and that in every case of ejectment brought for a
forfeiture, these Courts should have, upon rule or summons,
power to relieve in all cases in which relief can now be ob-
tained by Bill in Chancery.

The legislation upon this sulject will thus be rendered
consistent.

Anaother enactment is, however, necessary to give full effect
to the reception of such defences by Courts of Common Law.
It is that & defendant shall not be permitted to proceed in the
Court of Chancery for relief which ho may obtain by plea or
otherwise in the Court in which tho action is pending; unless
after such defence las been rejected by the Court of Common
Law expressly upon the ground that ** it cannot be dealt with
there so as to do justice between the parties.” The course of
decision upon this subject may be traced in the cases of
Prothero v. Phelps, before the Lords Justices, 22nd December,
1833 ; Wild v. ilillas, before Vice-Chancellor Kindersley, 3rd
December, 1838 ; Atngsford v Swinford, before the same judge,
3lst January, 1859 ; and Gomperlz v. Pooley, before the same
judge, 9th February 1859. These cases scem to establish that
in the present state of the Law, it is competent for a defen-
dant, after allowing the action to proceed to its termination
without availing himself of such a defence, to file & bill in
Chaneery founded upon the smmne matter, and after a second
investigation of the case, to nullify the judgment. This may
be prevented without introducing any novelty in principle,
simply by requiring the defendant, upon the first opporianity,
to put forward all he intends to rely upon in answer to the
action.

The alleged jurisdiction in the Courl of Chancery to enter
tain bills, technically called Bills for a New Trial, to restrais
esecution upun a verdict and judgment, after the time fo-
maving fur & new trial in the Common Law Courts has clapser!,
ought also to be abolished, as tending to revive and continue
a litigation already brought to a close in a court of competent
Jurisdiction. Courts of law have abundaunt authority to deal
with cases of fraud upon the Court and abuse of their proceed-
ings. In other cases it is considered that the time allowed to
prepare for trial, and to move for a new trial, gives the defen-
ted litigant as much opportunity to bring forward the matter
upon which he relics, as is consistent with a speedy and
efficient administration of justice. The protraction of litigation
to a length bearing a large proportion to the ordinary period
of life is all but equiralent to a denial of redress, and it oper-
ates with almost equal disadvantage to both the litigants. The
cases in which such a jurisdiction may be applicable were
always rare, and they have become more unlikely than ever
to occur, since the parties to a suit may be examined for or
against themselves. Bills for a new trial have, for the reasons
stated, fallen into disrepute and desuetude ; but as the juris.
diction is stated to exist, and is an anomally in our jurispru.
dence, we think it ought to be abolished by espress enactment,

We have thus recommended that many powers exercised by
the Court of Chancery should be given to the Common Law
Courts, and in duing so we have selected those only which
seemcd to us likely to bie exercised there with advantage. It
has not heen our ahject to extend, for the mere sake of estend-
ing, the field in which the Courts have Common jurisdiction,
by giving to the Cotomon Law Courts powers which may be
exercised with cqual benefit in the Court of Chancery, but
simply to prevent the necessity for o resort by either party to
both Courts for the purpose of ubtaining complete justice where
the Cuurt of Chancery at present, in the case of Common Law
rights, gives, on the one hand, uid by way of dixcovery, ora
more complete remedy, as by injunction and specific perfor-

lm:mce, or, on the other hand, restrains the proceedings in
Common Law Courts becavse of the existence of an equitatle
défence.  Indeed it is ot vivus, that our recommendations,
instead of hasing a tendency to extend the common field of
jurisdiction, suggest a contrary and more effectunl mode of
putting an end to the contest between Courts of Common Law
i and Chancery by so distributing their jurisdiction as to render
their interference with one another impossible. It is our
intention and wish, that the result of what is proposed should
be ingrafted upon and become part of the Common Law, and
the distinction bhetween Common Law and Chavecery Law
should be so far abulished. If, in addition to this, the Court
of Chancery is prohibited from interfering in cases where
Common Law rights are thus rendered capable of complete
vindication in the Courts of Common Law, and in which,
therefore, its interfernce will have become useless, the greater
part, if not the whole, of the ficld of conflict will he done away
with by confining the operatiun of the Cuurts respectively to
subject matters peceuliar to each.  Thoroughly to effect this it
it is necessary to confer upon Common Law Courts power to
give, in respect of rights there recognized, all the protection
and redress which at present can be obtained in any jurisdic-
tion ; and it is upon this principle that we have acted in our
suggestions.  If they be carried into effect, there will no
longer be the spectacle of jurisdiction imperfect in themselves
and clashing with one another, hut cach Cuurt will be armed
in itself with exclusive juricliction over the subject matter
within its cognizance with full power to give a)] the protec-
tion and redress which the law at present affords by means
of a plurality of suits. Tho conflict of jurisdiction will be
done away with, because the occasion for it will no longer
evast.

We have only to add, that we have given our hest attention
to the question whether it is necessary to adopt the Pracedure

.of the Court of Chancery in cuses where it is proposed to bor-

row from it remedies ; and we have arrived at the conclusien,
strengthened by an esperience of the wori 'n 7 of the Cummon
Law Procedure Act of 1854, that the desired ohject can be
attained as effectually, and with less expense, by means of the
ordinary proceedings of the Common Law Courts.
We have thus finished our task; and we submit this, our
Final Report, to your Majesty’s Royal consideration.
A. E. Cockpury.  (L.5)
SauuEL MARTIN. 2:. s)
Jas. S. Wiss. L.S)
G. BrayweLi. (1.8)
W. I Wartoy  (Ls)

LECTURES
ON THE JURISDICTION AXD PRACTICE OF THE IIGH COURT OF
ADMIRALTY OF EXGLAND.

BY JOHNN MORRIYS, ESQ.

(Continued from our last.)

SECOND LECIURE.

Qur next subject is the practice of the Instance Court. In
connection with this I might be allowed just to refer to the
locality of the Court and its offices. The Court has for many
years past held its sittings in Doctors’ Commons ; and its offices
{i. ¢. the Registrar’s and Marshal’s offices) arve in the imme-
diate neighbourhood. The Court appears, however, to have
had notice to quit the hall in which it holds its sittings.  Al-
though an Act of last session empowered Government to pur-
chase the site of the College property in Dactors’ Commons,
terms have not yet heen come to with the Doctors, who are, I
suppose, and naturally enough, looking vut for the best bidder.

I am temnted, here, just o refer to a sitting of the Court
about two centuries ago, heforo its migration to the Commons,
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as appearing by an entry in ¢ Pepys’ Diary”} (Pepys himself
wag Seeretary to the Adamiralty w the revzus ot Charles 11
and Jantes If

with the old procedure will be alle to appreciate fully the
great improvements which bhave been effected 1 the court by

) ; the entry is as folluws :—* T'o St. Margaret’s | the present judge, of which these new rules are the crowning

IHill, in Southwark,? where the judge of the Admiralty eane! act.

and the rest of the doctors of the civil law, and some other|

The principal officers of the court, besides the judge, ave the

commissioners, whose commission of oyer and terminer was| registrar and the marshal. The registrar corbines the duties
R N . : A :
read, and then the charge given by Dr. Exton, which methought, of a registrar and master in Chancery, and something beyond.

was somewhat dell, though he would seem to intend it to be
very rhetorical, saying thut justice had two wings, one of which
spread itself over the land, and the other over the water, which
was this Admiralty Conrt.
called, they broke up, and to dinner toa tavern hard by, where
a great dinner, and 1 with them ; but I perceive that this Court
is yet in its infancy ; as to its rising again, their design and
consultation was—I could orerhear them-—how to proceed with
the most solemnity and spend time, there being only twe
businesses to do, which of themselves could not spend much
time. In the afternoon to the court again, where,” &e.

All of you who are familiar with the Courts in loctors’
Commons, especially the Ecclesiastical Courts, will reimember
the quiet, and. if I might so term it, ** cosy” mode in which
the proceedings were conducted. The proctors were each
kuown to the judge, and were addressed by him, from time to
time, by name. No chance for an interloper! Your humble
servant happened, some few years since, to be atteg\dmg the
Perogative Court on the hearing of an important will cause.
and, having been engaged in getting up the case, be ventured
from time to time to convey to the advocites such suggestions
as occurred to him, little imagining that he was thereby com-
mitting an offence. 'The old judge bore with the intrusion
putiently for a time ; but at length he stopped the arguments
of couusel, and informed the intruder that itwas not allowable,
in that court, to make communications to theadvocates, except
through the proctor. How ail this has been rudely shocked
by 1ecent legislation is familiar to us all. The Adwmiralty was
the last of our closed courts. I will not ask you to rejoice
with me at its having Yeen thrown open; but I do ask you to
join with me in the expression of hope, that we shall do our
best to prove ourselves worthy of our new privileges.

Pardon this digression from the subject immediately before
us—viz. the practice of the Instance Court.

When I first designed these lectures the practice of the
Court was my greatest difficulty. Escepting an old book
written in Latin, * Clarke's Praxis,” there was no treatise on
the eubject. In America, where, with ite large mercantile
marine, the Admiralty jmisdiction has reccived greatattention,
there aro several treatises on the practice, and I am happy to
find that we shall not long remain without proper guides in
the practice of our own court, two treatises having been already
announced, one by Mr. Pritchard, of Doctors’ Commons
(already favourably known to the profession by his ¢ Admi-
raity Digest’), aided by his brother Dr. Pritchard ; and the
other by Mr. Coote, of Doctors’ Commons.

With such aid as I could command, I had sketehed oug some
remarks on the practice of the Court, accompanied by sugges-
tions for its improvement, but I gladly cancetled what I had
written on receiving, through the courtesy of the registrar,
Mr. Rothery {who, I am happy to say, has honoured us with
hig attendance at both the lectures), an early copy of the new
rules, which have only just been issued, and come into opera-
tion on the 1st of January next. These rules cffect a complete
revolution in the procedure of the Court; I commend them
to your sttentive consideration. They appear to me simple,
concise, and practical.  For all ordinary purposes, you will, I
think, find them a sufficient gnide ; although itis true tho 3rd
rule provides that the old practice, previously in operation,
shall continue in force, save in so far as it may be inconsistent
with the new rules.  Those only who have some acquaintance

< Vol i p. 398, Gih edit. ¥ At the Old Marshalaea,

That being dene, and the jury!

He attends the court on the hearing of all Admiralty causes—
lie also stteads the Coart of Appeal on the hearing of all Ad-
miralty appeal causes—and to him, cither alone, or assisted
by one or 1'wo merchants, all references are made.  T'he regis-
try is open all the year round ; and all warrants of arrest are
issued by the registrar upon bis being satisfied of the sufliciency
of the affidavit.  Other duties of a special character levolve
upon him, but which, as they do not affect the ordinary pro-
cedure of the Court, I puss over. The marshal executes the
process of the court, and his office is altogether somewhat
analogous to that of sheriff at common law.  I{o atiends the
sittings of the Court, and carries hefure the judge n silver oar,
as the emblem of the maritime jurisdiction of the Court.

There are two modes of procedure—1. In rem: 2 In per-
§or;5un. ‘I'be former is the most usual, and we will consider
it first.

The first step in o suit in rem, after the furmal entry of the
action, is to arrest the ship, * her tackle, apparel, and furni-
ture”—words which include the whole extent of her owner’s
interest.  T'he arrest may extend to the freight, if the value
of the ship, &e. (allvwing fur prior claims), is nut sufhcient to
satisfy the plaintiff’s demand. In some cases, as in botteni y,
where the cargo is linble (which it is not in ordinary cases),
the arrest may extend to that also.

The sifidavit to ground the warrant need not be made by
the plaintiff bimself. Itis sufficient if it be made by sume one
on his behalf. and in the latter case the facts may be deposed
to on information and belief. The aflidavit may be sworn be-
fore a commissioner fir administering vaths in Chancery.

As the warrant issues on the registrar Leing satisfied of the
sufficiency of the affilavit, the whule pruceeding may be ac-
complished in a few hours.

The warrant is executed by affising it temporarily to the
main mast (and in case it estends to the freight, ther also on
one of the principal bales of the cargo), and leaving thereon
affixed a true copy ; and a party is, of course, left in possession.
Any one disturbing the party in possession will be liable to
an 31ttaclnnent. Dr. Lushington said, pointedly, in a case in
which the party in possession was forcibly ciected, that he
would not only attach the party who did it, but he added, *“1f
I can bring within reach of the law any persons, who have
assisted in executing the dispossession, or have advised it or
aided it in any way, I will attach them all.”’#

When the ship has been arrested, the course of proceeding
differs according to whether any party interested appears or
not.

If not, the caunse formerly proceeded, as it was termed, in
peaenam, whereby a deeree could only be obtained after a cer-
tain number of court days, at each of which a formal default
had to be entered if there was no appearance. Then, after the
right number of defuults, the cause was heard as an undefen-
ded one; and the plaintiff, it he made out his case, obuined
the first deeree, analogous to the pyimum decrctum of the civil
law, but no sale could take plice under the decree, except on
what was called an allegation of perishable condition, aud for
that another order had to be obtained. The plaintiff had no
absolute title to the ship, or its proceeds if sold, uuntil the ex:
piration of a year and a day from the date of the first decree,
within which time any claimants might come in.

This procedure, founded on the mudel of the civil law, acd
well enough suited to a time when there were not any such
public means of intclligence a8 we now possess through the

* The Jure 10 Jur, 1123,
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medium of newspapers, has been wisely abolished by tho new
rules, which provide that after the expiration of twelve days
from the filing of a warraut, if no appearance has been entered
a notice of sale may be advertised 1 two or more public jour-
nals, and if no claimant then appears, the plaintiff may move
for an order for snle, and if the judge is satisfied that the claim
is well founded, he may order the pruperty to be appraised and
sold, and the proceeds to be paid into tho registry. Within
six days from the time when the proceeds have been paid into
the registry, the plaintiff is to file his proofs in the registry,
and havo the cause placed on the list for hearing, and it wiil
be heard as un undefended one. The proceedings necessarily
differ in causes of possession, in which a sale is not sought,
indeed cannot, as we have already scen, be had. See rules 24,
25, & 26. A claimant may come in at any time before the de-
cree; but the 38th rule properly provides, that *a party who
shall not enter an appearance, until after the espiration of six
days from the service of the warrant or citatior, shall pay all
costs that may have been occasioned by his default.”

Under the old practice, the plaintiff could in no case obtain
payment of money out of the registry, which had been paid in
under a decree in penam, until the expiration of the year and
a day, before referred to, except on bail. This was a very
proper precaution in some cases, but it was wholly unneces-
sary in the great majority of cases; and accordiogly, by rule
129, it is now provided that in future * bail for latent dewands
shall not, unless the judge shall otherwize order, be required
on the payment of mouey out of the registry.” In Z%e Sara-
cen, 10 Jur. 396 ; 8. ¢. on appeal, 11 Jur. 253 ; the nature of
the bail-hond, under the old practice, was fully discussed.
Whether the bail for latent demands under the new rules will
follow the form of bail bond under the vld practice I do not
know. I should think not, as the precise effeet of the old bail-
bond seems to have been a matter of doubt ; but if the old form
should bo adhered to, then the case of 7%e Saracen is well worth
your perusal. See also The Tecumseh, 13 Jur. G8.

Instead, however, of alloting the decree to pass by default,
any of the persons interested in the ship, as the master, owner,
&c., may appear and defend. There are two modes of appear-
ance—viz, under protest, or absolutely. If under protest, the
sufficiency of the protest has first to be decided: the cause is
heard thereon, and if the protest be overrule., the defendant
must then appear absolutely. An appearance under protest
is only resorted to when it is intended to dispute the jurisdic-
tion of the Court on the subject matter, and this is done be-
cause an absolute appearance is held to amount to a waiver of
any defect as to jurisdiction.

After appearance, bail may be given—. ¢. the bond of the
defendant and two sureties, and if sufficient, the ship is re-
leased, and suffcred to proceed to sea; the security thus sub-
stituted fur the ship is enforceable by attachment. It is not
in the option of the suitor to refuse or (!(‘cePt hail upon the
ground of insufficiency. “If it were,” says Lord Tenterden,
« the shipowner might be deprived of the profit of his ship’s
employment ; the merchant of a market for his goods; both
ship and goods might be deteriorated by detention, or over-
whelmed with an accumulation of fees of pussession, dock-dues,
and warghouse charges.”#*

The cause then, by the old practice, proceeded by libel, alle-
gation, and responsive allegation, and the examination of
witnesses.  This was the ancient mode of proceeding, called
by * plea and proof,” as distinguished from what was called
“act on petition.” The latter has been deseribed by Lord
Stowell “as a summary mode of proceeding, in which the
parties stato their respective cases briefly, and support their
statements by affidavits, a forin convenient enough in matters
of slight interest, and not of very delicate investigation ;" but
now the new rale provides as follows :—

¢ Abdott, 10tk ¢d., 530,

65. “'The mode of pleading hitherto used, as well in causcs
by act on petition as by plea and proof, are hersby abolished.”

66. *There shall be but one mode of pleading in the court.
The first pleading shall be called the petition ; tho second, the
answer; the third, the reply ; and the fourth, the rejoinder;
and the subsequent pleaSings, if any, shall be called as they
have herctofore been called in causes by act on petition.”

67. * Every pleading shall be divided into short paragraphs,
numbered consecutively, which shall be called the articles of
the pleadings, and shall contain brief statements of the facts
material to the issue.”

Then as to proofs, the new rules provides as follows :—

78. *Causes may be proved by affidavits, by written depo-
sitions, or by the oral examination of witnesses in open court;
or partly by one mode, and partly by another.”

79. “The proctors in the case may consent to the mode or
modes in which the proofs shall be taken; or cither proctor
may apply to the judge to direct the mode or modes in which
the proofs shall be taken.”

The present judge, in 1854 and 1855 I thiuk, made rules
providing for the printing of the whole of the pleadings and
pr(l)ofs in contested causes, and this is continued by the new
rules.

I have already veferred to the * preliminary acts” required
in collision cases. 'This provision is continued by the now
rules. They are still as heretofore to he sealed up, and not to
be opened, save by order of the judge, until the proofs are
filed. But the 64th rule contains an excellent provision which
will, T should think, in many cases be adopted in practice, and
s0 effect 0 great saving of expense. It is as follows : —If both
proctors consent, the judge may, if he think fit, order the pre-
liminary acts to be opened, and the cvidence to bhe taken
thercon, without its being necessary to file uny pleadings.”

In suits in personam, the first step, instead of arresting the
ship, was formerly to arrest the person, and the defendant
could only be released on gi-*ng bail; but now, as I have al-
ready observed, the power ¢. crest to compel appearance has
fallen into disuse;* and, in fact, until a recent act, 17 & 18
Vic. c. 78, had confirmed it, the jurisdiction to proceed in per-
sonam was doubted. 'The first step under the recent rulesisa
citation against the person. A decree may be obtained by
default if no appearance ; or if an appearance be entered, the
cause then proceeds much the same as in an action in rem.

According to Mr. Justice Stery,T * the admiralty jurisdic-
tion primarily (originally) acted in personam, and now acts
in rem only as auxiliary to its gencral authority.”

Under the old practice, the judge did not sit in chambers ;
but the proctors wereheard in court on common motions—called
assignations which were usuallylmade oncourt days, afterthe or-
dinary business was disposed of. A Lell was rung in the Com-
monstogivethe pructors nuticethat the assignations were called
on. This would, of course, have been wholly unfitted when the
practice was no longer confined to practitivners residing in one
locality ; and the new rules have, therefore, properly provided
for motions and summonses in chambers, on which proctors
may be heard, but they can no longer be heard in court—the
141st rule providing that ‘“no motion shall be made to the
judge in court save by counsel, or by a party conducting his
cause in person.”

As I read the new rales, proctors only (and by proctors the
new rules mean ** any proctor, attorney or solicitor’), and not
their clerks, are entitled to appear before the judge at cham-
bers ; but at the same time, 1 hope that that construction will

not be put upon the rules, as the effect of it would be to exclude
1 solicitors in lavrge practice, from practising in this court.}
t Solicitors will attend as of course un important summonses;

1 ® See The Stphen Wright. 12 Jur. 702

i ¥ The Inston, Swaner, 341,

| ¢ The Registrar stated to e, after the lecturo, that it was not intended, in
framing tho now ruley, (0 prevent solicitors from heicg represented at chambers
by compotent clerks.
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but to require them personally to attend on all cases will, 1!
submit, answer no proper purpose. The necessary effect would
be, that the practice of this Court would continue iui the hands
of a class—call them proctors, or what you like. The same
facilities ought, I submit, to be given to the ordinary practi-
tioner in this court as he has in the other courts—including, I
might remark, the Probate and Diverce Court, which most
nearly assimilates to the Admiralty Court.

It was a rule of the old practice, that any act or ngreement
in a cause, to be binding, should be evidenced by what were
called * acts of court ;”” 1.c. should be entered with the minutes
in the cause ; if not so done, the Court took no notice of it,
however distinetly it might be provedt as afact. Thisapplied
particalarly to all tenders of money. I assume that the same
rule of practice will still prevail, and that the analogous step
to acts of court will now be an order at chambers, or an agree-
ment in writing between the proctors, dated and signed in ac-
cordance with the provisions of the 135th of the new rules.

I have now drawn your attention to what are, I believe the
leading features in the new rules. I have not attempted to go
through them seriatim. I have merely selected such portions
as appeared to require comment; and if in connection with
my remarks you attentively peruse the new rules themselves,
you will, I think, obtain a pretty good notion of the proceedure
of “e Court.

DIVISION COURTS.

TO CORRESPONDENTS.

ANl eoommunications on the subpcl of Dwasum Cunrts, or having any relation to
Duirion Courts, aren future to be addressed tn * The Fditors of the Jatw Journdl,
Bure P LY
7 :Ilo(:'«;r communcations ure as Litherto to be ** The Elidors of the Law Juurnal,

I unto,”

We see nothing doing this Session for the Division
Courts, and yet the bills last year were numerous enough.

We presume honorable gentlemen find other subjects
more interesting, yet the business of the Courts so largely
employed by the great bulk of the people is not unworthy
of attention.

But if members are indifferent, clerks are supine, and if
those who best know what reforms are necessary remain
indifferent what can be expected of others?

The fact is nothing effectual will be done without some
concerted action, some periodical convention such as we
proposed, where well-informed clerks, delegates from each
county, could discuss the matters affecting the Courts they
are connected with. We have given our mind on this
subject, but our advice has met with cumparatively little,
response.  We tell officers now that strong interests are at |
work to destray the courts, and little has been done by those
specially interested —nothing as a body—to resist the im-
pending evil.

We shall look anxionsly for the returns moved for by the
Hon. Mr. Patton, as to the number of increased heariug
fees.  'We have had sad complaints from one county where
the increased hearing was charged almost in every case.
If true, it was a very greatabuse, and wost unjust towards
suitors.

The fee in such cases should be regulated on the same
principle as an arbitrmtor’s fee, according to the nature of
the particular case, or the time occupied in hearing it.  We

t The Stracen. 10 Jur. 30653 sce aled The Nellona, 12 Juz. 273, where Dr.lushington
declinud to enter fnto tho question of an alleged comprowisc, and adhored to the
opinion he had exprossod In 2/e Suracen.

would feel obliged to the honorable mover for a copy of the
returns.

‘Chere is an anxicty to know ¢ what prospect there is of
a new set of rules in improved forn and suited to the Con-
solidated Division Court Act.”

We are unable to answer the question, but suppose the
Board of Judges will not luse sight of the necessity for an
carly revision.  There are nuw vnly three on the board, one
Judge having resigned, and another, the Jamented Judge
Campbell, being dead.

The numerous questions that have arisen upon the act
since the rules were issued ought to be settled by the Buard
of Judges, and a further effurt be made to secure uniform-
ity in procedure in all the Courts in Upper Canada.

If we might be allowed to suggest, we would recommend
that cvery County Judge should furnish the Board with
any points of difliculty that arose in his practice and upun
which a rule would be desirable ; aund also any amendments
or improvements that might bedesirable in the existing rules.

tuere are a class of cases terned in Enghland ¢ County
Court Curiosities”” These are publizhed in a journal like
to our own. ‘The English County Courts are similar to
our Division Couits, and it bas been sugeested to us by an
old correspondent, that we might give a sclection from these
cases In our pages.  We would be very willing to do su if
we thought the propesition would meet with general ap-
proval, but as the eases involve quite as mach of what i3
amusing as what is justructive, we prefer agking the opin-
ion of officers.  Will they be good cnough to give us their
views ?

We subjoin a case taken at random from the publication
before us to let our readers see the deseription of cases to
which we refer:

MaLLETT V. THOMPSON.

This was an action brought by the plaintiff, an elderly bed-ridden
Indy, at East Bergholt, against the defendant, a laborer living at
Dedbam, to recover £5.

Sarah Mallett, & young woman, proved that the defendast was
paying his adidresses to her, and they went in company to see the
old lady, who thought she was dying. She then expressed her
desire to give tho defendant £3, to be divided between her grund
children after death to purcha:e mourning, and at a subsequent
interview her grandmother told her, in the presence of the defend-
ant, that he had received the money, and be Lad promised that it
shoald be approprinted in accurdance with her wishes,  dhe how-
ever got better, aud then cnplused her grand-daughter to try and
zet the moncey back, and he said the old lady shuuld have 1t of sho
lived and wanted it.

Cross-examined. —She had broken off the acquaintance with
defendant twelve months ago next Thursday weck, and did not
wish to know anything more about him. She had not indulged in
writing poetry to the defendant, nor bad she ever received articles
of dress from defendant exceeding in value the £1 which would
have been her share upon the old lady’s death.  The poetry pro-
duced was not her writing, nor had shc scen it before. It was as
follows

TO ALL YOUNG MAIDENS BEWARE.

When first I wept to service a cook’s place I took,

There was the nurse-maid and me, we both had plcnsn.nt looks;

\ young mau came a courting me, and sure it was no joke,

e got from me a five pound note and bought a flash great coat.

Therefore all young maidens,

That have followers after you,

Be sure you do not stuff them out too much,
Or tho day you will have to Tne.
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The defendant was ealied and said the young woman’s statement
was correct i the mam, but asserted that the money was given
hun by the old lady in considerativn of little acts of kindness
which he had performed in taking her cakes and spirits and other
articles.

This was confirmed by defendant’s father, who 2aid the old lady
had told him about giving the money to bis son whilst the ac-
quaintance between his son and the grand-daughter was being
carrvied on

Phlbrick regretted that ho could not produce the testimony of
the old woman who was bed-ridden, for he was instructed that the
story told by defendant and his father was a fubrication, and le
arzued that it was hardly probable she would have presented the
money to defendant when she was at the time receiving parish
relicf.

Considerable contradiction and cross-swearing took place as to
a boy named Silly having been sent by the authority of the father
to offer £3 of the money, which he positively denied, and the case
was adjourned for the production of other witnesses,

OFFICERS AND SUITORS.

CORRESPONDENCE.

To the Editors of the Law Journal.
Norfolk County, April 9th, 1860.

GexTiEMEN,—I sent a transcript and certificate of judgment,
stamped with the seal of wy court, to a Division Court clerk
of another county, who reiurned said transcript as bemg
illegal, requesting me to attach a seal: that the stamp of the
court was not suflicient.

Now I am under the impression that the stamp of the
court to any and every process answers every purpose, and
meets the requirements of the law, tide 22 Vie. cap. 19, sec.
4. Revised Statute says, * Every court shall have a seal,
with which every process of the court shall be scaled or
stamped”  Tv wounld appear from the act that a stamp is suffi-
cient. If mot, it is a very important matter to know. What
is your opinion ?

Is a bailiff entitled to two and a half per cent. upon pro-
perty levied on but not sold by him? I know that sume
bailiffs take the per centage withoat selling, All that is said
in the act on the subject is in the schiedule of bailif’s fees,
which says, ““ That there be allowed to the bailiff, upon the
sale of property under any exccution, the sum of two and a
half per cent. upon the sum realized.” I do not see how they
can take the per centage except they sell. What is your
opinion?

Yours truly,
Division Covrt CLERK.

[We agree with our correspondent on both points.

"The objection to stamping 15 very absurd. The plan is that
in use in nearly all the large courts in Upper Canada, and it
is a clearer and more economical method of impressing the
seal than in the old way, besides being more difficult to coun-
terfeit.—Eps. L J.]

To the Editors of the Law Journal.
April 9¢h, 1860,

GENTLEMEN,—An award made Ly three fence-viewers has
been placed in my hands as Clerk of Division Court. See
Con. Stats., cap. 57, sec. 10, sub-sees. 10 and 11.

I'he award commmences with style of cause, as if suit com-
menced.  The three arbitrators have signed award, and affixed
their seals in the presence of a subscribing witness, and the
execution of the instrument is proven by the oath of the
witness.

The plaintiff is awarded ten dollars, to be paid in furty days

be paid in ten days. I have entered it as o suit in court, in
the vrdinary way, and will send each party o cupy. It appears
by the Inst quoted sub-sectiun, that I may issue an oxecutivn
ut the end of forty days.

I do not find that the Law Journal hay at any time commen-
ted upon this branch of disiston court clerks’ duties, and thero
are no exixting forms—atleast, that [ am aware of.  You will
confer a favor on the writer, and possibiy on other clerks,
by giving full information of the law on the matter, as relates
to our duties, and suggesting the various forms to be used—
especially the execution,

Respectfully yours,
A Divisioy Cotrr CLERK.

{Our valued correspondent suggests an important point for
consideration, and we shall at an early day review the enact-
ment in question. ‘Ihe provisions are by no means as clear
ag they ought to be, and it is not cusy to say what the practice
under them ought to be.

Hero is a subject on which the Board of Judges would do
}vell to establish a practice, and provide suitable authoritative

orms,

The course taken—sending a copy to defendant—seems
proper ; but what occasion to give the plaintiff one, for we do
not see that the clerk should act, unless sot in motion by the
plaintift,

In the case mentioned, costs appear to be included in the
award ; but this scems wrong, tor the 18th section provides
that the costs disbursed under the act shall, upon the plaintiff
making affidavit of their payment, be added by the division
court clerk fo the execution. 'The costs referred to in sub-sec-
tion cleven of scction sixteen, as we understand it, refers to
the costs in the division court.

Without the copy of award hefore us, we cannot venture to
give a form of execution; but would suggest, that under a
recital of the necessary facts, the *“ determination ” or award
should be set out verbatim.

Wo would feel obliged by information from any clerk who
has had ocecasion to act under the clause, and with copies of
the forms used ; and in treating the subject, we shall of course
credit any materials supplied to their proper source, unless
directed not to do so.

It would also be of material service, and probably assist to
uniformity if some outline of proceedings, anterior to the
determination, was given in this Journal. Our correspondent
has a very thorough acquaintance with municipal mattere—
will he or others assist in the object proposed ?

It is by contributing items in this way, that the Law Jour-
nal may be made more extensively useful, and our labors ren-
dered more effectual. If those interested would contribote from
their expericnce, the aggregate would form a valuable fund
for th:e information of all.—Eps. L. J.]

To the Editors of the Law Journal.

London, C. W., April 20, 1860.

GENTLEXEN,—DMy attention has been directed to the April
number of your journal, where a Mr. Marcus Gunn details
certain grievances supposed by him to have Leen suffered in
the Division Court of which I am Clerk. I would not have
noticed a charge emanating from such a source, but as you
have espressed an opinion on an untruthful statement, and
when charges are made against public officials connceeted with
the Court, I feel it my duty to agdress you.

Mr. Guann charges that he was summoned to appear at the
Divisien Court; that the Judze, on hearing his defence, dis-
missed the case; vet, that it was brought forward at the next
court; was then taken out of its turn, and disposed of in his
absence ; that no person appeared fur the plainuiff; and then

by defendant, and six dollars and cighty-six cents 2s costs, to | ho states tho merits of his defence.
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In answer, I say it is untrue that the case was dismissed at
first ;—on the contrary, it was postponed to the next court for
the accommodation of Mr. Gunn, to procure the evidence of
Mr. Thomas Gordon, and whose evidence, with strange incon-
sistency, he impugns, in his letter to your journal, in the fol-
lowing words: ‘“accepting the assignor’s absurd affidavit,
being interested in the estate assigned.” At the following
court the Deputy Clerk (I was absent from the country) states,
and his statement is confirmed by several others, that the case
was put at the foot of the list, to enable Mr. Gunn to procure
the evidence of Gordon, and that it was not again taken up
until reached in numerical order, as ordered by the Judge;
that judgment was then given in favor of the plaintiffs, who
were represented by an agent.

The merits of the case are briefly these: Messrs. Hope and
McKay, as assignees, sue Mr. Gunn for an open account for
groceries, for the sum of 17s. 4d. Gunn defends, stating that
he had given a note of one Parks to settle this account; but
when judgment was given, as above stated, Gunn applies for
a new trial, and Mr. Gordon’s (the witness required by Guann)
affidavit is filed to oppose the application. In this he contra-
dicts on oath the whole of Gunn’s statement relative to the
note, and states it was only taken by them as collateral secu-
rity, and not paid.

Regretting that your valuable columns should be occupied
with this petty matter, the grievance of Mr. Marcus Gunn,
which has no existence in fact; and trusting that in justice to
me youa will give this an insertion,

I have the honor to be, Gentlemen, your obedient servant,

Joan C. MerEDITH,
Clerk 1st Division Court Co. Middlesex.

[We think that whenever the conduct of a publie official is
assailed, that official, or some une on his behalf, _sl;ould hs-we
an opportunity of being heard. Acting in this spirit, we give
place to the above. But, while doing so, we must once for all
state that our columns shall henceforth he closed as against
any further correspondence on the same subject.—Eps. L. J.]

To the Edilors of the Law Journal.

GeNTLEMEN,—A places an execution in the hands of a bailiff
of a Division Court for the sum of $80, who levies, and is noti-
fied by B that he holds a chattel mortgage on the goods for
$475, and also claims to retain for a year’s rent, and serves him
with a notice accordingly, the rent claimed being $472, which
makes the amount $947, to be made before A can detain the
amount of his execution. A, however, tells B that his notifi-
cation for rent destroys his claim under his chattel mortgage,
or that he would sell the goods mentioned in the chattel mort-
gage to make the rent. B then said, Iwill allow A the amount
of his execution, and go on and sell the goods for my rent and
chattel mortgage claim,$947, and pay it out of the same, which
he did. In the meantime the bailiff received a notice from one
C, that she holds a chattel mortgage against the same goods,
filed for $600. A clerk of an adjoining division issued several
executions against the same goods, directed them to the.ba.lh'ﬁ'
of his own division, and delivered them to one of the plaintifts,
who sends them to the bailiff who first seized. The execations
not being directed to him (the latter bailiff), or indorsed to
him, by the outer bailiff or any judge, in order to aid tha outer
bailiff 'to collect the outer exécutions, he agrees to hold them.
The goods are sold, as first said, to pay the first execution, ﬁhe
rent, and as far as possible the first chattel mortgage. The
builiff then pays the first execution, and the rent, which he
knew to be correct; but as there were six months’ more rent
become due, and as there was a dispute between the two
holders of the chattel mortgases, he does not pay either, but
retains in his hands the balance of money, to be afterwards
appropriated as the law may direct, but offers to pay B if he

would indemnify. The outer executions, handed to him to be
collected, uas a friendly act, from the outer division, the bailiff
who levies on the goods returns to the bailiff of the outer divi-
sion, indorsed on one of them, * Accounts not made up; when
accounts made up, if any funds to apply, will remit.”” or words
to that effect. In the meantime B and the tenant or mortgagor
against whom the chattel mortgage was, had a settlement, and
it was agreed that the mortgage of B ($475), in the bailiff’s
hands, should be paid to B.  Whilst the dispute between C
and B about the two mortgages was open, the bailiff was sued
for a false return, on one of the executions sent from the outer
division, alleging that he should have made the money on the
same, the bailiff to whom those executions were directed,
and who should have returned the same, not being sued, and
judgment was given against the first bailiff. .

Now, the question is, could a judgment be legally given by
o judge in the face of these facts? Was the first bailiff really
obliged to return or act, or could he legally act on those outer
executions, not indorsed to him or directed to him, and are the
sureties liable for such a judgment? If the bailiff does not
pay, can a Division Court thus take the money from the chat-
tel mortgage holder and landlord, without first ordering an
interpleader trial — or rather, should not the judge have
refused to interfere as against the first bailiff, and told the
execution creditor of the outer execution to cause the bailiff of
the outer division to interplead? Or is the clerk of the outer
division, or the hailiff of the outer division, or the bailiff who
first seized, liable ?

Your opinion—so impartial in many difficult cases relating
to Division Court practice—is respectfully requested.

ours, &ec.,
‘Joun Coor,
Bailiff Tenth Div. Court Co. Peel.
Brampton, April, 1860.

[We do not answer Mr. Cool’s question, * Could a judgment
be legally given by a judge on these facts ?”

The conductors of the Law Journal do not mean to sit in
judgment upon a judge’s decision, and cannot further notice
the point, on the statement of the losing party. With a full
report of the case before us, the evidence pro and con, and the
grounds of the judge’s decision, its value might be examined ;
but at present we can only express an opinion on the general
poiat, that a bailiff to whom a writ is not directed, and who
does not undertake to act for the bailiff to whom it is directed,
is not liable to the plaintiff in the action ; and we think thatg,
recovery againsi a bailiff in an action in the Division Courts,
is not counclusive evidence against his sureties.

The rest of Mr. Cool’s letter comes within a class of ques-
tFi‘ous I\:vh'ilch we do not, as Kditors, undertake to answer.]—

ipe. L. J.

—

U, C. REPORTS.
QUEEN’S BENCH.

HILARY TERM, 1860.

Ix 88, Ricuarp IssoN v. Tar Provisionan CORPORATION OF THE
CouNTY oF PREL.
Stat. 19 Vic. cap. 66, sec. 4—County Town, County of Pedl—By-law— Resolution.

1t was enacted by the Provincial statute 10 Vie. cap. 86, #ec. 4, that the Provisional
Council of the County of Peel should, at some meeting to be held after the 1st
February, 1857, ¢ proceed to select a place for the county town of the said
connty,” and that  the place so selected shall be the conaty town of Peel.”

Held, 1. That the selection of a place by rasolution of the Council was a sufficient
compliance with the terms of the statute. 2. That it is not in the power of the
Council, having once selected the place to alter by by-law or otherwise, the place
selected.

R. A. ‘Harrison obtained a rule nisi to quash a by-law of the
county of Peel for selecting a place for the county town of the
county of Peel, passed 26th January, 1860, on the ground that the
corporation, having on the 7th December, 1859, selected Malton as
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the county town, pursuant to the statute 19 Vie. cap. G4, was dis-
abled afterwards to pass the by-law moved against, fur that Malton
was then, by their previous appointment, the county town.

The by-law recited that under the statute 19 Vic. cap. 66, the
Provisional Council of the County of Pecl were autborized and
directed, at some mecting of the Council to bo held after the 1st
February, 1857, to proceed to select a place for the county of Peel,
and that the place so selected should be the county town of the said
county, and that it was necessary and expedient to make such

selection by by-law; and that the village of Brampton be, and the '

same was thereby selected as the place for the county town of the
said county of Pecl; and that the said village of Brampton heing
the place so sclected, should be and was thereby declared to be,
according to the statute, the county town of the said county of
Pecl.

It was shown Ly affidavit that on the 7th December, 1859, the

Provisional Municipal Council of the county met, according to the ,

4th clause of tho statute, to sclect and appoint the site for the
county town, and that a resolution appoeinting Malton thie county
town was passed by a vote of six to five of the members present.

This resolution, and others passed at the same meeting, making
certain arrangements in pursuance of the first resolution, were
certified under the corporate seal, with the signature of the clerk.
At the time of passing the resolution, the Council had no seal.

It was shown, further, that at a meeting of the Provisional
Council, held on the 20th December, 1839, steps were taken
respecting the selection of ground upon which to erect a gaol and
court-house in the viliage of Malton, and respecting the providing
plans for such buildings.

On the other hand, it wus stated in an affidavit that the meeting
of the 7th December, at which the resolution was passed selecting
Malton for the site of the county town, was a mecting held by
adjournment from a meeting that was held on the 3th December
(two days before), and was not a meeting ealled for any special
purpose, or with any formality out of the ordinary course; that at
the next meeting of the Council the report made by a select com-
mittee, which had been appointed to select ground in Malton for a
gnol and court-house, was not adopted; that no land for the pur-
pose had been selected or acquired; and that the plans for the
public buildings had not been accepted by the Provisional Council.

Adam Wilson, Q.C., showed cause.

M. C. Cameron and R. A. IHurrison supported the rule.

Romixsoy, C. J., delivered the judgment of the court. i

‘There seems to have been ne statute passed that can affeet this |
matter, since the statute i9 Victoria, chapter 66, Fur the consti- .
tution and powers of provisional councils, who are to take the !

tion naming the site of the county town would have Leen indispen-
sable, or that the act was onc which could only bo done under senl;
for it was not an act divesting tho corporation of any interest, or
contracting any cngagement with a stranger, or for the purpose of

| creating any legal interest or authority : it was simply an cxpres-
1

sion of thcir choice, made in pursuanco of an act of Parliament
| which required them to select. Aud I do not think that a by-law
, Was necessary, though it would have been more becoming the ocen-
sion te have used that formality. (Grant on Corporations, 51-567.)
The statute does speak, in the 5th section, of certain acts to be
! done by by-law or otheriwise.  In the 2nd section it directs a cer-
i tain other act to be done by by-law ; and in regaird to this matter
of selecting n county town, it does not prescribe with what for-
mality it shall be dove. 1t required, I think, to be doue at least
* by a resolution properly put and carried, and entered on the minutes
~of the corporation, but not necessarily by a by-law.
The next question is, whether, if Malton was selected in a man-
i ner suflicient under the statute, it was in the power of the corpo-
- ration to change the selcction. In my opinion it was not, for they
i had no general contiouing authority over the matter. They were
, merely empowered to act pro hac vice; for the statute indeed says
; in express words, tuat the place sciected by them at some (that is
| to say any) meeting to be held by them after the 1st Febraary
 following the vote of approval of the separation by the inhabitants,
| “*shall be the county town of Pecl.” There can be no doubt that
. the Legislature so intended; for the inconvenience attending the
) esercise of an unlimited power of altering such a decision, would
. be very great.

I fear it is but too obvious, from the papers before us, that tho
| case may be found to call for legislative interfevence ; for there is
| an appearance of its being difficult to carry out the sclection which

has Leen made, from the difference of opmion exisung in the
Council.
Rule absoluto to quash the by-law with costs.

' CHAMBERS.

' :Grorgr U. Gorvox, Jenemext CREDITOR, Jacon BONTER,
JupGMENT DEBTOR, AND DURNAM OCKRRMAN, GARNISHEE.

1 Garnishez—Garnithes order—Setling aside— Direction of exscution.
| Where tho garnishee (a deputy sheritf) after the lapse of ten months.applied toset
aside an urder ordering hio to pay to tho judgment creditor tho debt sllezed
to e duc by him to the judgment debtor, upon the ground that when the gar-
11sheg order was made thers wag 1o suchdebt, and that he the garnisheo was
iznorant of the nature and eftect of the proceedings being taken agalnst him
the application was refused.
A writ of exceution against the goods and chattels of a deputy sheriff, may bo di-
rected to tho shenfT of the County in which tho deputy resides, and vught not

necessary measures for perfecting the separation of a junior
county from another to which it has been united, we must refer to |
the statate 12 Victoria, chapter 78.

to be directed to a coroner of that Connty.
In such a caso plaintiff was allowed to withdeasw his writ of exccution and amend
Taking that act and the statute 19 Victoria, chap. 66, together, | 't directiogto the shenfl und not tho coroucr.
it scems clear that the resves and depaty reeves for the time being, . The garnishee obtained a suounons calling on the judgment
chosen within the junivr county, are to compose the provisivnal ; ereditor to shew cause why the order of Wm. Swart, Esy., Judge
couucil, which may continue to exist and act as long as may be , of the County Court of the County of Hastings, made in this mat-
necessary for carrying out the powers commiitted to it. ) ter bearing date the first day of February, 1859, ordering the pay-
‘There is notling in the objection taken, in arguing this case, ; ment of a debt alleged to be due from the garuishee to the julg-
that the provisional council cuuld not continuc after the first year. | ment debtor, to be made to the judgment creditor by the garwshee,
The delay in selecting a site fur a county town is not accounted | and in default thereof that exccution might issue out of the County
for, and does not scem to me to bo materinl, looking at the terms of Court of the County of Hastings, and why the writ of fiert fucias
the special act 19 Victoria, chapter 66. against goods and chattels issued thercunder, and all subscquent
The fitst question, then, is, as to the selection made of Malton, | and other proceedings thereupon, and on the said order should
at the mecting of the Tth December, 1859, was that done in a suffi- | hot be set aside with costs, and an issue directed to be tried be-
cientmanner? I think there is no ground vn which we can deter- | tween the said garnishee and the said judgment creditor, or why
miae otherwise. It does not appear in any way before us, when | such other order should not be made as to the court or judge
the vote of the municipal clectors of the county was taken, which | should secem mecet on the grounds that there was not at the
saunctioned the separation from the county of York. For all that | time of the issuing in this matter of the garnishee order attaching
appears, itmay have been shortly before theselection of the county | the debt and summons dated the 22nd day of January last past,
town; but, however that may be, it is not shown that it was uots any debt due or accruing due from the said garnishee to the said
declared and understood, at the mecting of council previous to the , judgment debtor; por has there been at any time such debt, and
7th December, that at the mecting to be held on the 7th December : on the ground of merits—and for irregularity in issuing the said
the council would proceed to sclect the site of the county town; ' order for payment or execntion as shewn in the atfidavits and
nor is it shown that all the members of the provisivnal council | papers filed—aud on the ground that the writ of fiers fucias was
were not attending at that meeting. | directed to the Covoner of the County of Hastings, instead of to
The P'rovisional Council, it is sworn, had then no seal; and if; the shenff, and on the other grounds disclosed in the affidavits
tbey had ouo, T am notof opinion that the affizing it ta the resolu- | and papers filed, or why the eaid writ of fieri fucias and all subse-
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quent and other proceed ngs thercon, sheulil nat Lie set aside with
costs, on the ground of ireegularity in thix that the snme was
thrected ta the Coroner of the County of Hastings, instead of to

o

the sherfti of the <ame and upon other grounds and affidavits file'l

By the papere fited it appeared that an order to attach a debt
due by the gauinistice to the judgment debtor, was obtained from
Sir J. B. Robinson, Chief Justice, in Chambers, on the 22nd Jan-
uary, 18549, and by that order the garnichee was directed to attend
betore the Judge of the County Court of the Connty of Hastings,
at such time and place as the swid julge shoulil appoint to shew
cause why he should not pay the jndgment creditor the debt due
from him to the judgment debtor, or o much thercof ns might be
suflicient to satisfy the judgment ereditor.

Upon that order the 195th and 19th <ection of the Common
Law Procedure Act of 1856, were endorsed conveying to the gar-
nishee intimation of the conscquences which would follow from
omitting to attend before the judge at the time and place appointed
by him, and the appointment of the Judge of the County Court
fur the attendance of the garnishee before him ou the 27th day of
January, 1854, at 12 o’clock noon, at his Chambers in the Court
House, in Betleville, was also endorsed.

The order and appointment were served on the garnishee on the
25th Januavy, but no notice was tuken of them, and it was alleged
by the garmshee ¢ that at the time he was completely ignorant of
the results of non-appearance or a garnighee summons.”

The County Court judge on reading the crder attaching any debt
due to Bonter, in the hands of the garnishee, and calling upon
such garnishee to appear and shew cause why the amount of such
debt should not be paid to the judgment creditor, and on proof of
service of that order and his owa appointment in conformity with
the statute, made an order on the 1st February, 1859, ¢ that the
garnishee do forthwith pay the said judgment creditor the debt
due from hum to the said judgment debror, or so much thercof ns
might be suflicient to satisfy the judgment creditor, and that in
default thercof execution might issue for tho same out of the
County Court of the County of Hastings.

On the 14th February, 1839, an affidavit was made by Mr. G.
E. Headerson, attorney for the plaintiff, ¢ that the garnishee
Ockerman had not paid the debt due from him to the judgment
debtor or so much thereof ns would satisfy the judgment debt, but
made default therein—and that a copy of the jundge's order direct-
ing such payment to be made was served upon the garnishee on
the first day of of February, 1859, by Byron Moffat Britten, as he
was informed and beheved. Un the order for execution to issue
in default of payment forthwith, and the affidavit of non-payment.
the plaintiff”s attorney took out execution on the l4th February,
1859, fur the sum of forty pouuds, being the amount stated in the
affidavit filed when the attaching order was obtained.

G. E. Hendcrson for plaintiff. J. Bell, of Belleville, for garnishee-

McLeay, J —The garnishee moves after a lapse of ten months,
to set nwide the order of the County Court Judge wtk costs, un the
ground of merits, and on the ground of irregularity, but the sum-
nions daes nnt pemt out the irregularity complained of, 1t refers
to the irregularity *“as shown in the aflidavits and papers filed.”

This is of itse) an irregularity on the part of the applicant ag
the smnmons ought tn paint nut the speciffe ircegulanty com-
plained of—but not being ohjected to on the merits it is nout neces-
sury further to advert to it

Looking at the affidavits, T finid it is alleged that the service of
the order of the Judge of the Couuty Court tor the payment of the
moncy and the issuing of exceution in default, is not made by the
person uslleged to have served such order, and that in the order for
payment the original attaching order of the 22nd January, 185Y,
made by Sir J. B. Robivsen, C. J, 5 vtated as having been made
by Wm. L. Drager, C.J., C. P.

A3 to the first of these alleged irregularitics the affilasit merely
states that a copy of judge’s order was served on the 1st Febraary,
by Byron Moffat Britton, as the deponeut was infortaed and
verily believed.

Tho objection to that is not that there was no service or no
affidavit of service, but that such atlidavit was made by the person
who served the order.

It is not attempted to he denied that the order was actually
served —and as that was all the garnishee had a right to expect

hefure execution was issued against him, he cannot now upon such

"an affidavit as he has made, take advantage of any such srregu-

larity as he has stated.

Then as to the order being by mistake alleged to have been
made by the Chief Justice of the Common Pleas, wstead of by Sir
. 4. B. Robinzon, Chicf Justice, it is impossible to attach any im-
‘ portance to the objection.

The papers shewed clearly by whom the order was made, and
if the Judge of the Connty Conrt had in the order made by him,

"omitted any reference to the attaching order, his order could not

,on that accuunt have been convidered irregular o that 1t could be

set axide.

1t is quite clear, I think, that there is no irregularity in tho
" proceeding up to the time of issuing execution, which cau require
“the judgment to be set nside.

I “Then as to the merits, the defendant in his affidavit, states
very unequivocally, that he had not at the time the attaching order
was served upon him, sny mouies in his hand belonging to Bonter,
and that he was not at that time indebted to him in any sum what-
ever—while Mr. Henderson, swears as positively that before the

'ntmching order was applied for, the defendant admitted that ho
owed Bouter asum of £10, that the order was applied for with
the defendant's kuowledge and consent, for the express purpose
of attaching that sum, and that the defendant cautioned himnot
to let Bonter know that the order was applied for on information
obtained from him, for tear that he should be annoyed by such in-
formation being given.

These statements are not the only ones which are wholly irre-
concilable in the affidavits of the defendant, and Mr. Henderson.
The fdefendant swears that he never had such a conversation with
Mr. Ilenderson, as that stated in Mr. Henderson's affidavit—that
be nuver told Mr. Henderson that there was any suin of money
coming to Bouter, through him ; and that the attaching order wus
not obtained with his knowledge or concurrence.

It is difficult to suppose that statements so diametrically opposed
to each other, can have been made through misgpprehbension or
mistake. If the conversation stated by Mr. Henderson did tako
place, it scems almost impossible that the defendant could have
forgotten it, unless indeed, his mind was at the time under somo
strange influence.  Yet if bis affidavit is to be believed, Mr.
flenderson must have imagined or fabricated the whole of the con-
versation with defendant, on which as he alleges his application
for an attaching order was founded. These facts are certain and
scem strongly to confirm Mr. Henderson’s statement, that the at-
taohing ordor was applied for, and obtained, that it was served on
the detendant with the appointment of the County Court Judge,
of the time when cause was to be shewn why the money in defend-
auts hands payable to Bonter, should not be paid over to Gordon,
his judgment creditor; that no notice was taken or cause shewn
by the defendant, that an order on defendant to pay over the
amouat to Gordon, was made by the County Judge and served on
him--but defendaut still made no objection, aud that when the
execution actually issued against him, detendant told the Corouer
in whose hands it was placed to hold un or delay a few days and
he thuaght it would be scttied, or something to that effect. Of the
affect of” all their proceedings, the defendant holding the position
of deputy sheriff, now professes to hase been ignorant—and de-
sires that the judgment shall be set aside in order to give him now
an opportunity of doing what he ought to have done when the at-
tachiug order was served on him m January, 1809.

I cannut allow igaorance to be a sufficient excuse to the defend-
ant, for allowing the plaintff to proceed from step to step against
him, ll a judgument and cxecution have been obtained.  After the
delay which has occurred aud the total indifference and inattention
which the defendant has shewn to his own interests, if his state-
ment be true, I think the defendant is too late in making this ap-
plication, and that the suinmons must be discharged.

The exccution bas been directed to the Coroner and placed in
his hands—that is undoubtedly incorrect. The deputy sheriff has
authority only from his principal, but cannot be recognized as
holding the positon of shenff.  Any exccution therefore agaiust
him must be directed to the principal.  In the case of Letsom v.
Buckley, 3 M. & 8. 144, it was hold that it was irregular to direct
n testaium capas to the Curoner, whero one of the two sheriffs of
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Bristol, way party to the sait, for it ought to have gone to the
other. Process should be directed to the shenff or shenitfs of the
County where the defendant 13 supposed to veside, ov if one of the
shenfls bo a party, to the other, or if both sheriffs are parties, the
Coroner and if' he also be a party to Elisors named hy the master
in the Queen’s Beuch, or prothonotarviea in the Common Pleas.
Andrew v. Sharp 2 W. Bl 9; Grant v. Bagge, 3 East.

The plaintiff under these circumstances, may withdraw his exe-
cution from the Coroner and amend it by directing it to the shenfl’
of the County of Hastings,

Reav, Letru ANxp Reap v. CorroN AND MaxsiNe,

Attorney—Action on bill— Reference~ConsoliStat. U C p. 420, £ 30,

The caurt has no power to vefer abill to tazation after it hasbeen delivered for
tnelve months, unless npder special circumstances.

Tho fact that anactton §s brought by an attorney vn n numberof blls delivered
by bitn in the conrse of several years, during all which timoe defendant was his
cllent, {3 not & *speclal circumstance,” wathln thoe meaning of tho act

Qu.: 18 an overchargo, u the absenco of fraud, a “speclal clrcumstance™?

This was an action brought on attorneys’ bills, and Rodert A.
Ilarrison applied for tho usual order to refer to taxation, with leave
to dispute retainer as to a portion of the business donc.

Tho facts were shortly as follows:

From 1851 down to September 1858, the plaintifis were the
attorneys of the defendants, who, Leing contractors in large
business, were involved in much litigation.

In an important arbitration matter in 1856, seme thousands of
pounds were received by plaintiffs for defendants. Plaintiffs had
then a large claim for costs. Bulls with itemns were given to the
defendants, nnd money retrined to pay this claim. Defendants
objected to the amount. DPhiintills were always willing to have
the amounts adjusted, and at last a reference to two professional
gentlemen was agreed to in writing by the parties. Afterwards
the defendants, to avoid the trouble and expense of the reference,
came to a settlement with the plaintiffs. The latter made a con-
siderahle reduction in their claim, and the matter was closed.

The plaintiffs continued for several years doing business for the
defendants, and cvery half-year reudered full bills of costs to the
defendants. Many bills were thus rendered. No dispute what-
ever, or objection to any of the bills, took place, till within a few
months before this action was brought. Many letters were written
to the defendants in 1859, asking for a settlement, and offering to
have the bills taxed. At last, on the 25th January, 1860, a writ
was issued.

The defendants did not point out any overcharges, but merely
swore that they considered the plaintffs’ charges excessive, &e.

Read, Q.C., showed cause, and insisted that as more than twelve
months bad clapsed since all the bills had been delivered, there
could not be any reference. Ile cited Cowdell v. Male, 1 C.B.N.S.
332; In re. Whicker, 13 M. & W. 5649. He also relied on the
words of cap. 35, Consol. Stat. sec. 80: ¢ No such refercrce shall
be directed, &c., after twelve months from the time such bill was
delivered, except under special circumstances, to be proved to the
satisfaction of the court or judge.”

Harrisun contended that the fact of the plaintiffs’ continuing to
be soliciturs for the defendants during most of the time while the
bills were being delivered, was a ¢t special circumstance” under
the act; and the statute, which applied to «a bill,” did not apply
to an actiun un several Lills.  He cited the collectivn of cases in
notes to Chitty’s Statutes, vol. 1, ¢ Attorney.”

Hagarty, J.—I um of optuion that the settlement in 1855 cannot
now he opened by a reference of the plaintiffs’ bills.  Everytbing
seems to have been fairly done. No pressure is shown, but a
constant readiness to submit to taxation; and the defendants,
after the agreement to refer, expressly agree to a compromise—
waive the reference. and settle the amount due. I refer on this
point to Ec parte Turncr, before the Lords Justices, 1854, 27 Eng.
Rep. 655.

As to the bills subsequently delivered, I have come to the con-
clusion that the defendants fal to show any special circumstances,
within the meaning of the statute, to dispense with the twelve
months limitation.

Werc it the case of an isolated bill of costs delivered to defen-
dants, the matter would bo too clear for argument, and I cannot

sce how the fact of the bills being delivered annually or semi-
annually during the several years that the relation of attorney and
client continued, can i this case make any watertal difference.

Thero i3 uo allegation that this relatiun n any case operated to
induce the defeudunts not to have the bills taxed  They do not
say that the plaintiffs made any representation to them as to the
charges, or in any way induced them to abstain from inquiry. To
my mind, the fact of the defendants’ receiving these bills from
time to time, aud making no objection, and continuing to employ
the plaintiffs, raises the presumption that they considered all to be
right, nud acquicsced in the charges.

Itis n most important feature in the case that the defendants do
not point to any overcharge, but coutent themselves with the
gencral nllegation that the charges are excessive.

1 find it suggested in some of the casey that the ¢ special cir-
cumstatices” should be +some pew ma ter which has come to the
huowledge of the party,” who thould show that he has nsed due
diligence in applying to the court on learning it.,” (See In re.
Whicher, 18 M. & W. 649.)

Lord Craworth scems to adopt the snine view, Jn re. Barnard, 2 1.
G M. &G 3569: «If special circumstances are allowed to be urged
after o lapse of time, they must be circumstances which the party
must show that he could not reasonably be expected to nave urged
before.””  Knight Bruce, L.J., says, ¢ A mere overcharge cannot,
in the absence of fraud, be taken to amwount to a * special circum-
stance,’ to tax the bill after all that had becn done.” 1ln this cose
judgment had been obtained for the costs.

Most of the cases on this subject are in equity; I have examined
the following: In re. Wells, 8 Beav. 4165 In re. Shrewshury v.
Lewcester, Ry. Coy. 20 L. J. Chy. 325, 6 Eng.Rep. 43; In re. Benpett,
8 Beav. 467 ; Er parte Pemberton, 19 Eng. Rep. 489 ; In re. Tyson,
9 Beav. 117; In re. Witliams, 21 Eng. Rep. 651 ; In re. Hlarnison,
10 Beav. 67; In re. Dickson, 28 Law Jour. 153, 8 Jur. N.S. 2
In re. Wilhams, 15 Beav. 417; In re. Barnard, 2 D. G. M, & G.
359, 15 Eng. Rep. 298 ; Blagravev. R-ulp, 8 Jur. N.S. 39; In re.
Strottier, 30 Law Jour, 633, Jur. N.S. 736. Atlaw, I find, In re.
Deardon, 9 Ex. J. 10 (dissenting from Jn re. Uarrison, 10 Beav. 57),
it is suid to be a matter for the discretion of the court. The Chief
Baron says, ¢ The very object of the statute was to give such a
discretion 23 not to fetter the exercise of it so as to stand in the
way of justice being done between the parties in a case newly
arising.” The late case of Cowdell v. Male, cited by Mr. Read,
seems to assent to the opinion that a geneial allegation of over-
charges does not amount to a ¢ special circumstance.”

Tho defondants here are not shown to be ignorant men, not
likely to understand their rights. They do not suggest that any
deception was practised, or inducement held out, to prevent them
at aoy time from ascertaining the correctness of the plaintiffy’
charges. It is not necessary bere to decide whether the bill should
be referred to taxation after twelve months, in a case in which
some very gross overcharges were pointed out—such overcharges
as perhaps (in the language of several of the cquity cases) might
amount to fraud. After the Japse of several years, it is well known
how dafficult it becomes to prove all the items of account between
attorney and client. The statute creates a bar after twelve months,
unless special circumstances are shown; and it now seems con-
ceded that the courts cannot act independently of that statute in
their common law jurvisdiction.

1 think the defendants fail to bring their case within the excep-
tions, and thercforc I discharge the summons to refer.

Summons discharged, without costs.

ELECTION CASE,

Before the Hon. Judge ArdMstRONG of Ottawa. Reported by W. Duek, Esq,
Barriterat-Law.

REGINA EX REL. HorNg v. CLARK.

The Munmcrpal Act— Resiguation of Candulates,

Where at an annual municipal election one of threo candida.es, of whom two
were (0 he clected announsed on the fecond day. betxeen 10 and 1 o'#lock. bis
retirement from thie contest, whereupop, the returning officer immudiately
closed the poll. and declared the others clected. yne of whom then thanked the
electors and delared his acceptance of the office, and afterwards, at the first
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tieeting of the Caunctl, mads the declaration of office, atd a writ of summons
fn the datare ¢7a v ware info. was applled tor and dssued. not withiin atx
weeks after the election, or within one month afier the di clarstinn at the cline
of the Poll by the defendant, of i aceeptance bt withiy one month after the
waking of thedeclaration of oflice, Held, it ot being shown that the selator was

present at the (e of the pell o1 had ever learned what then took place, that |

the applicatston for thy wiit bad boen tugde fn tine,

Semble that where noie persont are proposed than arm to be elected, and all after-
wards fetirg but the nututer to e elected pothing haviey begun, the Returne
nic Ofticer cannat cjnse the pl, unless under the cdrcnmstances rtated 1 the
5 see. of the Mucipal Act.

The facts sufliciently appear in the judgment.

Auststroxg, Co. J.—0n the 15th February last, the relator ap-
plicil for a summons in the nature of a guo warranto 1o remove
Mr, Sparks from the office of alderman for this city, nnd filed af
fidavits alleging that defendant is intercsted in & contract with the
corporation, and therefore disqualified. A writ is ordered, issued

I'son.

cepted for more than a month, but that if the application be not
made within 61X weeks, then the test is whether the office has been
aceepted more than o month previously, showing thet an apphea-
tion mny be sustained although made at o time mure than six
weeks after the clection.

I 1In the cave of Reqina ex rel Lintonv Jackson, 2 U. C. Cham. Rep.
S8,
’licly accepted the office at the close of the poll, on the tecond

to which Mr. Fevsis referred, it appears the defendant pub.

day of the election, in the presence of the relator and other clec-

i(ors; and as the aflidavits state the velator (who was one of

the candidates) acknowledged himself that he was beaten by Jack-
Mr. McKenzie for the defendant urged that the applieation
was too late not having been made within a month from the ac-
ceptance of office which, he contended, took place at the time of

“clection, as is contended in this case. In Rey. ex rel. Linton v. Juck-

and served, and on the Gth, iustant, the defendant, by Mr. Fercis, [ son, the clection wag held on the Gth aud Tth Jan., aud applicatiun
his attorney, appearsand files aflidavits, shewing that the election | was made on the 11th of February. Mr. McKenzic scems to have
complained against, took place on the 2nd and 3rd of Jast Junuary, urged this point strongly on the oceasion, and Mr. Chief Justice
and that defendaut on the latter day publicly accepted the oflice, | Draper. goes into the question at considerable leagth; he gives no
aod contends that the application for the writ not hasing been . decided judgment upon it, but decides the case upon its merits 1
made until after the lapse of six wecks from the election, the rela- | however think, that had he been of opinion that Jackson’s public
tor is too late in Lis application. i acceptance of office when he was elected, was that acceptance which

Mr. Ferris admits that if the application is in time, the relator l the statute intended that all persons ohjecting to his election
is entitled to succeed, i should be governed by, in their proceedings to remove him from

The relator admits that his application was not made within six | the office, the learned Chief Justice would not have gone . nto
weeks of the election, but as it wag mnde within o month after the | the merits of the case as he did, but would have at once dismixsed
defendant took the oaths of office, which hedid on the sixteenth day | the relntors ense, for it was clear that pre~cedings were not com-
of January, Lis application i3 in sufficient time nccording to the ; menced until after o month from such acceptance although, within
meaning of the 128 sec. of the municipal act, and argues that the | six weeks after the election.  He asks, ** what is an acceptance of
poll being closed on the second day of the clection before the hour | the office 2 and says that be does not find in the statute any pro-
of four o'clock, there could not be such an acceptance of office a2 | vizion pointing out sny distinct form or mode of acceptance, but
would preclude him from objecting to Mr. Sparhs’ qualification, if ! the section of the act which requires the oath of office to taken
his application be made within one month of the defendant’s for- ¢ before entering upon its duties, would appear, at all events, direct
mal ncceptance, by taking the necessary onths. | proof of acceptance, but admits that an acceptance may be evi-

The question, therefore, for my decision, is narrowed down to 'denced otherwise than by taking the oath. Further on in the
one point, and I regret to say, there is no case in the books that , same case, he saye, that in his view of the law, ¢ the acceptance
distinetly settles the question. ' took place on the 7th of January, and the writ moved for on the

It appears by cll the defendant’s sffidavits, that there were threc : 11th of February, more than a month after the acceptance, but
candidates for the ofiice of alderman, and only two required; on within six wecks of the election was sufficient ;” but in that caso
the second day of theelection, one of the three, McHenry. between | there does not appear to bave been any other evidence of accept-
the hours of ten, a.m., and one, p.m., retires from the contest and : ance, than Jackson’s pudlic aceeptance when elected.  Agpain, the
immediately after his doing so, the returning officer closed the poll ! learned Chief Justice says, ¢ The defendant contends that whenever
and declared Mr. Sparks and Mr, Scott, elected aldermen, and - there is anacceptance, the application must be made within 2 month
that Mr. Sparks then addressed the electors, announcing his ac- i from the date thereof, and under any circumstances within six weeks
cepuance of the office, aud on the 16th of January took the oath | from tte clection ; tho relator, on the other hand, contends that
of office. | he has six weeks from tho day of clectior, at all events, and a

The words of the statute are «if within six weeks after clection , further time of orne month from the acceptance of ofiice, if that
or one month after acceptance of office by the person elected, the month extends beyond six weeks after election. The opinion I

relator shews by affidavit to any Judge rcasonable grounds for
supposing that the clection was not legal, or was not conducted
aceording to law, or that the person declared elected was not duly
elected, the Judge shall order a writ, &c.”

Itis clear that a qualificd relator hasin all cases six weeks
after the election to commence his proceedings, but in no case
which I have yet scen, is it laid down, that ho may not bave a
longer time under certain circumstances.

1 am of opinion that cases may arise in which a longer period
than six weeks might elapse after an election, before a relator
would be in & positton to proceed ; for instance, a party might be
clected in his absence or without his consent, and it is not until
ke has dune some act from which bis acceptance of office can be
inferred, that 2 relator would be in a position to sustain a writ of
guo wurranfo against him. It cannot be said that a man usurps
an oflicc until he bas done something from which his acceptance
can be inferred. In case a party without his concurrence were
elected, the first evidence of his acceptance might be bis taking
the oath of office, which might possibly be long after the period
of six wecks from the election. If such a case were to occur, I
cannnt sce any reason why a relator might not institute proceed-
ings to remove a disqualified individual at any time within a month
after he took the oath of office. This is ertabliched by the judg-
mentof C. J. Macaulay, in Regina ex rel Roseburgh v. Parker, 2 U.C.
Cham Rep 15, in which he says six weeks arc allowed to impeach
an clection, at all events, although the office may bave been ac-

_have formed,” he <ays, * on the merits, renders it unnecessary for
me to found my judgment on this point, and I therefore abstein
.from pronouncing & judgment upon it, though I should think it
prudent not to delay proceedings to set aside an election, beynond
the six weeks ;” and further, ¢ If o consent before clection, to be
" put in nomination, may subject a party to costs, should his clection
be contested and he should disclaim? I do not ree why & declara-
| tion publicly made immediately the result of the election is pro-
, mulgated by the returning officer, may not, in the absence of any
provision in the statute, be considered as evidence of acceptance ;”
"no doubt it would so far as to render him liable to a penalty for
. not taking the oath of office, and yet it might not be conclusive
evidence of acceptance.

This i the strongest case put by the defendant, and although the
Chief Justice by no meaas decided the point, still were the two cases,
this and that of Reg ex rel. Liaton v. Jackson, in all points analo-
gous, I might bie inclined to hold that the relator is a day too late
n his application.  In the case just refered 1o, the relator himself
wag a candidate, and present at the regular close of the poll, ad-
witted the defendant's clection, and heard his publicacceptance of
office, and the charge against the defendant was want of preperty
qualification; in this case, the ground of objection to the de-
fendant is, that he has an interest in some contract with the
Corporation, which in all the cases is declared to be an insuperable
ohjection to holding a seat in the Council. The stightest ground
{ for believing that o party has a pccuniary interest, which may
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possibly becomo a subject of discussion in the Council, is sufficient
to disqualify any man from sitting in the Council; witness the
very recent case of 2%e Queen un the relatwn of Bland v. Iigg, 6 U,
C. Law Journal 44.

The manncer in which tho clection in this casc was closed. is not

free from strong objections to its legality, and therefore leads me |

to doubt that any declaration made by Mv. Sparks on the occnsion,

could be considercd as an acceptance, even if it were shown that
the relator was present at tho time, which is not stated in any of
the affidavits before me, nor is it shown that the relator was awaroe |

of the fact of Mv. Sparks having even addressed the electors at the
close of the clection, or having in any way concurred in his elec-
tion, for had he been a consenting party in any way to Mr. Sparky’

election, or to the conduct of tho returning officer on the oceasion, |

1 think hoe swould be debarred from objecting to the election after-
wards, unless under very peculiar circumstances; for where one
rccognizes tho officiai character of another, by treating with him
in such character or otherwise, this is at least prima fucie evidence
of his titlo against the party recognizing it. 10 East 104,

Tho defendant’s affidavits all state that the returning officer on
the day of the clection, between the hours of ten a.m., and one
p-m., immediately closed the poll upon Mr. Mcllenry’s retiving

from the contest, in favor of Mr. Sparks and Mr. Seott. The97th |

section of the Municipal Act relates to and defines the duty of a
returning officer. It says he may close the election in onc hour
after commencing it, if no more candidates are proposed than the
number he is to return, but if polling takes place, he is to keep
his poll open until four o’clock p.m., unless between three and four
o'clock, free access, &e., to the poll being allowed, no clector gives
or tenders his vote, in which case he may close the poll on the first
day, and if he do not do so, he shall adjourn until ten o’clock next
day, and may at any hour of such day, between ten and four o’clock,
close the poll, but always provided no qualified elector gives or
tenders his vote for one hour next before his closing. As before
remarked, in this case the poll was closed immediately after Mr.
Ilenry’s retiring, without any cvidence that no elector gave or ten-
dered his voto for an hour before; non constat, that there were
not many voters waiting to vote for Mr. lenry, and had time been
allowed and & majority voted for him, he might have been forced
to accept the office or pay the penalty for not doing so. The law
declares that a returning officer has no right to take upon himself
to close the poll, after a contest is onco entered into, until an hour
has elapsed without a voter presenting himself, and even if he Le
aware that all partics have full opportunity of coming to the poll,
yet do not come, he cannot exercise any judgmont in the mattcr,
but must keep the poll open for the hour prescribed. Sce the
judgment of Chief Justice Draper in Lawrence v. Woodruff et al,
:mg also Regina ex rel Smith v. Brouse ¢t al, 1 U. C. Prac. Rep.
180.

Had I, however, any conclusive authority, that such an act or
statement as that made by the defendant at the close of his clec-
tion, constituted the ncceptance of office mentioned in the statute,
1 think I should be bouml to consider the election properly closed,
as the relator in his statement filed, makes no objection on this
point. It is by the defendant’s affidavits alone, that the manner
in which the poll was closed appears.

May not the 128th section of the act contemplate different cases
in which action may Le taken by an elector?  For instance, may
he not object to an election on the ground that it was not held in the
proper place, or on the proper days, or that the returning officer
dud not act legally in some part of his duty, and that for such
cause, and without any cbarge being preferred against those
clected, the election is vitiated. In such a case it is clear action
must be taken within six weeks after such an election, because
the relator bas every means of knowing when and were the election
took place, but if he proceed agalast an individual for usurping
an office, he cannot know whether he dues so or not until he has
shown by some act of hie, that he has nccepted the office. The
judgment in Regina ex rel Roscburgh v. Parker ubl supra, contem-
plates such cases.

As the only evidence 1 have of Mr. Sparks having accepted the
office before the day of his formally taking the oath of office, is so
unsatisfactory to my wund, and no cridence whatever being ad-
duced, that tho relator was aware of his having said or doue any

: thing from which his acceptance of office could be inferred, until
his oath of office became n public act, Tam forced to the! conclu-
sion that tho application was made in time, and that defendant is
not cntitled to bold his seat, and should be removed.
| The spirit of the Municipal Act, and the solemn judgments of
as many as four Judges, ave so decidedly opposcd to any person
, having a pecuniary interest in a matter which may become the
subject of discussion in the Council, holding a seat in that Coun-
cil, that I think I am bound to give the relator the benefit of any
doubt I may entertain, as to the regularity of his proceedings.
. My judgment, therefore, is that the defendant, Nicholas Sparks,
is digqualified from holding tlic office of Alderman for tho City of
" Ottawa ; that he be removed from that oftice; that he pay the re-
lator, Ilenry Horne, his costs; and thata new writ for the election
of an Aldernan instead of Mr, Sparks, be issued for Wellington
Ward, in that City.

! DIVISION COURTS.

! In the First Diviston Court United Countles of Frontenac, Iennox & Addington.

Partrick Hynasp v. Joun WARRES,

Tho jurisdiction of tho Division Courts s restricted to forty dollars in ections
brought purely and simply to recover unecrtain damages depending on matters
of opinion, whether thecauss of action arose out of tort or breach of agrcement.
This action was founded upon the following particulars of

| claim:—-¢ 3100. Patrick Hyland claims from John Warren the
sum of one hundred dollars for damages on a breach of contract.”

The cause was tricd before the Judge of the County Court at tho
sittings of the First Division Court at Kingston, in the month of

January, 1860, when o judgment of non-suit was entered, on the

ground that the Division Court had no jurisdiction to try the

matter.
The plaintiff moved afterwards to set the non-suit aside and for

a new trial, contending that the Division Court had jurisdiction.

Mackexzig, Jupee.—The jurisdiction of the Division Courts in
Upper Cunada is regulated by the 54th, 55th and 59th sections of
19th chapter of the consolidated statutes of Upper Canada By
the 55th section it is enacted that the judge of every Division
Court may hold a plea of, and may hear and determine in 2 sum-
mary way, for or against any person, bodics corporate or other-
wise.

Ist. < All personal actions where the debt or damages claimed
du nut exceed forty dollars, and

2ad. “All claimg, demands € debt, account or breach of con-
tract, or covenant, or money dem+nd, whether payable in moncy
or otberwise where the amount or balance claimed does not ex-
ceed 100 dollars.

s And by the 59th secction it is cpacted that & cause of action
shall not be divided into two or moro suits for the purpose of
bringing the same within the jurisdiction of a Division Court, and
no greater sum than one hundred dollars, shall be recovered in
any action for the balance of an unsettled account, nor ¢hall any
action for any such balance be sustained where the unsettied ac-
count in the whole exceeds 260 dollars.”

It does appear to me when an action is brought in the Division
Court purely and simply to recover uncertain damages depending
on a matter or matters of opinion that the jurisdiction of the
Division Court is restricted to forty dollars, whether the subject
matter of the action arouse out of tort or contract. The statuto
divides cases tryable in the Division Court into two classes. The
first into personal actions of debts or damages not exceeding 40
dollars, whether the subject matter of the action arises out of con-
tract or tort. The sccond into claims and demands of debt, a~ccunt
or breach of contract, covenant or moncy demand, w?cre tho
amouunt or balance claimed does not exceed 100 dollars

The word Damages, which bas in Jaw a well unde:stood and de-
fined meaning, is not used at all in the Statute . reference to the
second class of cases. It is confined in it to thefirst class of cases,
namely, to personal actions brought for %use recovery of debts or
damages which do not exceed $40. Darvagesinreference to actions
are, according to general acceptatior, the estimated cquivalent for
detriment, injury, or breach of asrcement, or in other words, a
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recompense for what a plaintiff hath suffercd by means of o wrong

| L or his order the som of £113, the nmount of two ncceptances
doue to him by a defendunt. In regard to the Division Courts, the | together with the expenses on the bills and interest tacrcon, te-
word damages I apprehend, meaus that compensation which is ad- | wards my account for building the cottages nt WD, to detut my
Jjudged or given by the Judge or Jury toa plyintf to repmir or muke | account with the above money ; nlso L'sreceipt to B I ackaowledgo
up the loss he sustained by reason of the defendant’s wrongful act. | shull be binding detween myself and B on the coutract.” Tlus
The first class of cases enumerated in the statute cmbraces all per- ' document was taken by L to B who wrote thercon the word ¢ ae-
sanal nctions (with a few exceptions specified in the Act) where | knowledged” and signed his name thercunder.,

the debt or the damages claimed do not excced forty dollars. Ield, that there was no binding agreement by B to pay the
Whereas on the other hand, the second class 12 confined to claims ' mouney to L., there being no consideration for the promise: and
and demands of debt, account or breach of covenant, or money de- | that an action could not bo maintained by L ageinst B for recovery

mand where the amount or balance claimed does not excecd one
bundred dollars, The words ** nmount' and **balance” regulating
the second class of cases are not synonymous with the words debt or
damages used in the statute as the regulating expressions of the
first clngs.  The word ¢ amount” I conceive to mean the sum total
of two or more numbers, or the sum arrived at when severul parts
or figures are added together, and the word “* balance” the ditfer-
ence between two sides of an account. The second class of cases
seems to me to be intended for the adjustment of accounts and ordi-
nary transactions carricd on by the ordinary agencies of entriesand
figures, and balances ascertained by the usual proce-s of compuin-
tion, or for the adjustinent of subject inatters of dispute, where an
amount or balance can be arrived at by a common process ol valu-
ation and reckoning, whereas the first class of cases extends to
the recovery of unhquidated damage to the extent of forty dollars,
that is to «ay, for the recovery of uncertain damages to that extent,
to be ultimately ascertained and estimated by the Judge or a Jury,
as the case may be, according to the opinion whicl he or they may
form, in respect of such fucts and circumstances as shall be proved
at the trial. ~ The present action having been brougnt to recover un-
cevctain or unliquidated damages to the extent of one hundred dol-
lars, merely for an alleged breach of some agrecment, I think the
Court had no jurisdictiou to try it, its jurisdiction in this respect
being limted to forty dJollars, consequently a new trial must be
refused.
New Trial refused.

GENERAL CORRESPONDENCE.

To the Editors of the Law Journal,
GexTLENEN,~—Can you inform me if the Courts, on an appeal
against an award under the Municipal laws, have power, inde-
pendently of form, to go into the merits of the arbitration, and
in fuct sit in the place of the arbitrators?
An answer in your next will oblige,

Walpole, 15th April, 1860.

Ixquiren.

[In the cases provided fur by sec. 358, sub-sec. 13 {Consol.
Stat. U.C. p. 631), of the Municipal Act, the Court, on an
application to set aside an award, is to consider, not only the
legality of the award, but the merits, as they appear from the
proceedings filed, and may call fur additional evidence, to be
taken in any manner the Court directs, &¢.—Ebs. L. J.]

MONTHLY REPERTORY.

COMMON LAW,

EX. LEVERSIDGE V. DROADBELT.

Contract—Agreement (o pay debl lo a person other than the creditor
—Consiwderation.

C a builder, was indebted to L a timber-merchant, in the sum of
£113, for which he bad given two bills of exchange. B was in-
debted to Cin a larger amount.  Upon C being applied to for pay-
ment of one of the bills which had beceme due, he wrote and signed
the following document : 1 hereby agree to suthorize B to pay

June 15.

of the moacy.

*EX. Goovwiy v. CHEVELEY. June 14,
' Cattle—** Damage feasant—Istress of — Whether within a rea-

i sonable rime—Question for Jury.

' Where some out of a large number of cattle, which were being
“driven along the high road, strayed into a field adjoining the road,
. the fences of which were in bad repair, and the drovers, tostend
-of immediately getting them out, drove the remainder to a plnce
tof safety and then returned for those that had strayed, and i the
i meantiwe the owner of the field impounded them.

i Upon an action of trespass by the owner ot the ecattle for im-
' pounding them before a reasonuble timo had clapsed for bim to
| rewove them,

© [leld, that what was a reasonable time should be decided by the
| jury with reference to the circumstances of the particular case,
I.nd the learned Judge having directed a vevdiet to be entered for
defendant, this verdict was sct aside and o new tnal granted.

1 EX. C.

! Statute of Limuations— Mince—Right (o supprt—Cause of -Action
l Excavation of contiguous land -vere than six yeurs before Actim—
Consequential damage within six ycars— Eusement.

l 'The right 1o the support of tand rests upon a dfferent footing
to that of buildings, the furmer being pruma fucia a right of pro-

perty, but the latter being foumded upon prescription or grant.
[n either ease where the right exists, no causc of action accrues
to an adjoining owner against the ownee of the contiguous land ;
but a cause of action will scerue to an owner adjoining when
accident to his land or buildings results from such excavation,

ThereJore, where in an action by the plauntil, as the owner of
tho reversion of certiin messuages and burldings, for neghgently
working mines withont leaving proper support, 0 that the build-
ings o! the plinuff and his reversionary 1nterest thercin were
dawmaged, it wae proved that the plainufl was the ow rer of the
surface under and on which were an ancient house and other
buildings, anl that the defemlant having worked the mines under
and near the phintiff’s premises leaving proper support, after-
wards worked otaer mines 280 yards from the plainuff’s prope rty,
and in such a way that the roof and surfuce fell in and caused a
'thrust, which gradudly extented through the intervemng work-
ings to those under the plaintiff’s premises, eansing the surfuce to
suhside so a3 to damage the foundations and walls of the plain-
tiffi’s buildings; and the working which cnused the thru-t was
more than six years befure action breught, but the actual damago
to the building did not conmence till within the six years.

lleld, (reversing the judgment of the Queen’s Bench) that no
cause of action arose until the actual damage, and therefore that
the statute of limitations was no bar to the action,

Boxosr axp Wire v. Backlogse.

EX. Myrrox v. Tue MipLasp Raisway Co.

Railway Company——Contract to carry passengers over line of other
Company —Responsilality for loss of baggage.

Where a railway company undertakes to carry a passenger to 8
station upon tue line of another company, and gives a ticket for
one fare for the entiro distance, the contract is an entire contract
with the compauy granting the ticket ; and they do not act as
agents for the other company so as to give the passenger o right
of action against the other companj in case of loss »f baggnge
while travelling upon their line; but the action must be brought
against tho company who gave the ticket.
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Dolicy of Insurance—Capture at Sea—Total loss.

A ship upon which there was n policy of insurance against
(inter alin) * tokings at sea, arrests, and detainers,” was captured

by a British vessel of war as being engnged in the slave trade, |

she was condemned by the Court of Admiralty at St. Helena, and
notice of abandonment was given to tho insurers, Two years
afterwards the decree of the Court of Adwmiralty at St. Holena was
reversed by the Privy Couuneil, at which time part of the goods
being perishable had been sold, and the remaming part might
have been carried to their destination at an expense something
less than their value when delivered,

Ileld, that the capture was within the terms of the policy. That
there was o total loss at one t'me of the goods insured.  That the
circumstances which supervencd did not redace that total logs to

a partial Joss only.

EX. Sturcts, Assignee, §¢., v. DARRELL, Administrator.

Statute of timitations—Speciality—Abatement by death— Commence-
ment of actton agawnst Admumstrator wulun reasonable time,
although more than twenty years from accrual of cause of action.

An action on a bond abated by the death of the obligor.
Within a year after letters of administration were taken out the
assiguee of the plaintiff (who had since the abatement of the
action taken the benefit of the Insolvent Debtors® Act) commenced
an action against the administrator.

More than twenty years had at tho time such second action was
brought elapsed since the forfeiture of the bond.

Ietd, that the statute of hmitations afforded no answer since
the secound action was commenced within a reasonable time after
the taking out of letters of administration.

EX. June 8.

Arbitration — Covenant  for referring disputes, when birding —
QOuster of Jurisdiction.

By a covenant in a mining lease the parties covenanted to refer
to arbitrators to be chosen by themselves, after any dispute should
arise, *‘any diffcrence, varicnce, controversy, doubt or question
which should arise,—touching and concerning any covenant,
clause, proviso, word, matter or thing in the indenture, expressed
or ceutained, or the meaning or construction thereof,’” and covo-
nanted not to sue in respect of any of these metters.

Ileld, that the covenant afforded no answer to an action for
breach of another covenant contained in the lease, since its oper-
ation being to oust the Courts of their jurisdiction, it was there-
fore void.

HoRrTON v. SAYER.

CHANCERY.

L. J. Taxcor v. THe Great Inpiax P. R. Co. July 16.

Vendor and Purchaser—Transfer of Shares in Blank—Agency—
Fraud.

A., who was the holder of £2 and £20 shares in a railway com-
pany, instructs his broker to sell sixty of his £2 shares. The
broker brought A. fur his signature two deeds of transfer, the
numbers and particulars of shares, and the name of the transferee
being left in blank.

The traosfer deeds, which bove a stamp sufficient to pass up-
wards of sixty £20 shares were signed in this state by A. in the
belief that his £2 shares would be thereby transferred. B, fraun-
dulently offered for sale on the Stock Exchange cighty £20 shares
of A. which were purchased by C. at the market price. The
blank transfer deeds were handed to C., who fitled up the numbers
of the shares and the name of the transferee It appeaved to be
the custom among brokers and jobbers to accept blank transfers
in this manner.

Ileld, that notwithstandivg A.’s negligence in executing the
deeds in blank and in not taking notice of the stamp upon them,
C., who had taken an instrument on the face of it void at law,

ot asido. The Court refused to recognize the nlleged custom of
nocopting transfers in blank, as being contrary to the policy of
the law.

L. J. Erparte Woorastox re II. C. & (. L. Assuraxce Co,

Joint Stock Company—Conlributory—JIlisrepresentation— Forfeiture.

The sccretary of a company represented to W. that two medical
referces only would be sppointed, and that he might be oneo of
them if ho would qualify himself by taking 200 shures. W, took
200 shares, and was appointed a medical reteree; but soon after-
wards finding that tour referces had been appointed ho resigned
his ofi2e, sud demanded back the sum which he had paid.

Ield, that there was no such misrepresentation or breach of
contract on the part of tho Company as to cxouncrate W. from
his linbility as a shareholder.

The deed of settlement of a Joint Stock Company provided,
that if any sharcholder did not pay his calls tho secretary might
send him o notice requiring payment within 21 days; and if he
did not pay in that time the dircctors might declaroe the shares
forfeited, and the same should be forfeited accordingly. A share-
holder having refused to pay his calls the secretary sent him the
required notice, that if he did not pay the calls within 21 days
his shares wounld be forfeited.

The sharcholder made default and took no further notice of the
matter, and the company made no further declaration of forfeit-
ure, but suffered the shareholders name to remain on the register
for more than two years until the company was wouad up.

Ileld, that the shares were absolutely forfeited, and the share-
holders name was removed from the list of contributorics.

Whether the declaration of forfeiture was made befors or after
the expiration of the 21 days was a mattor of form not of sub-
stance.

L.J. Tuoursox v. WEBSTER. July 21.

Voluntary settlement—Consideration—Costs—Stat. 13 Eliz., ch. b.

A. being indebted to the plaintiff, but not insolvent, applied to
his mother for a loan of £190. She cosented to advance the
money, on condition that A. would settle a certain frechold estate
on his children. Two deeds wero accordingly exceuted, by one
of which A. mortgaged certain other estates to his mother, to
secure the repayment of £400;: and by the other he settled the
firet mentioned estate on himself for life, and after his death, on
his children and their issue. Neither deed contained any reference
to the other.  A. afterwards became insolvent.

Held, that the scttlement was made for valuable consideration,
and was within the proviso contained in the 6th section of the
13th Eliz,, ¢. 5; and that it was not material whether the wholo
of the £400 sccured by the mortgage, was actually due from A.

The prepavation of such a settlement, without dizclosing on the
face of the decd the true circumstances of the case, was unjustifi-
able, and led to grave suspicion. And the Court, wishing toen-
courage completo investigation of similar transacticns, dismissed
the plaintiff’s bill without costs.

HarTLAND V. MURRELL. July 6.

Will—Construction—Charge of debts.

Under a will containing a direction to the exccutors, to pay
debts, and a devise of all realty to them upon trusts, for the bene-
fit of the widow and family.

Ileld, that the exccutors had power to mortgage the real estate
for payment of debts.

M. R.

M. R. July 21.

ARMSTAGE v. WILLIAMS.

Will—Construction—Class— Vestirg.

Under a direction to trustees of a will, that a trust fund was to
be applicd to the education of the children of A. and B, in equal
shares, and on their attaining to the age of 21, the whole to be
sold aod divided equally among them. Lo

Ileld, that all the children took vested interests on their birth,
and that the fund was divisible per capita.
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L. J. Parse v. MoRrTINER.

Voluntary bond—Subsequent assignment for value.

A. entered into a voluntary bond for the payment of a certain
sum, to be divided among his children as therein mentioned. Two
of the sons afterwards mavried, in the litetime of A., and in con-
sideration of marringe, nssigned their shares under the bond, to
the trustees of their marringo settlement; A., or his solicitor,
baving notice in both cases of the intention to do so.

IIeld, that the shares of the sons were not to be considered in
equity, as debts voluntarily incurred ; but ranked as specinlty
debts for value, in the administration of A's. Estate,

M. R, Baxxk or Loxpox v. TYRRELL. June 30.

Solicitor—Sule to client— Extent of velief.

A golicitor while engaged in getting up a bank, but before the
Compnny was formed, arranged with the owner of certain premises
—the purchase money of which was for the most part unpaid—to
take half his interest, and negotinted n sale of the premi-es to the
Company when it was formed, and he had beca appornted solicitor
without discloging his interest in the premiscs, Un the discovery
of the fact, the bank filed a bill to make their solicitor and his co-
owner, account for their profits on the sale to the bauk, but did
not rescind the purchase.

Meld, that the solicitor wns liable to nccount for his profits, but
no decree against his co-owner.

P. C.W. TrIcKER V. KINGSBURY. July 16.

Will—Construction—Condition in restraint of marriage— Cesser

of wnlerest.

W. M. by his will, after devising the feo simple of bis real es-
tates to his son and danghter, gave the rents and profits thercof
to his wife, until bis son should attain twenty-one.

He then bequeatbed to her his funded property, in consideration
of her maintaining and educating his children, and also gave her
his houschold furpiture, &c. But his will was, that if she married
again before his son attained twenty-one, all her interest under
the will should cease.

Held, that tho condition was not merely in terrorem, and that
the whole of her interest under the will ceased on her sccond
marriage.

L. C. June 8.

Will—Construction—*¢ Use and occupation *’— Conditional qift.

A testator desired that bis two sons should, if it were their de-
sire, bave the use and occupatlon of M's. lands, they paying o
certatn rent, &c. Acvd-that in default of payment, &c., they
should no longer have possession.

2{eld, that the gift was not not conditional upon personal use
and occupation.

RABBETH V. SQUIRE.

L. C. Wisox v. Keatrya, July 16.

Specific performance—Sale of shares.

A transfer of shares from W. to K., was negotiated through the
intervention of third parties. The deed of tronsfer recited a con-
tract by K., to purchase 105 shares at £5 per sbare, and the
receipt of the purchase was acknowledged but not endorsed. W.
executed the transfer with the understanding that K. was pur-
chasing for himself, and that the money was to be paid within a
year, the shares being, in the meantime, deposited as security.
I executed the transfer at the request of S., and upon the re-
presentation that the money had been paid, and that K. would be
merely a holder in trust for S.  W. was not a party to the repre-
sentations made by S.; and, except by executing the transfer, K.
had entered into no coatract, and had given no authority for the
purchase of the skares. The purchase money was not paid. Upon
a bill for specific performance by W.,

Ileld, confirming the decision of the Master of the Rolls, that K.
was bound by the contract, and liable to pay for the shares so
transferred to him.

fune 30,
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Squirs v. Rasneri.

L. C. June 8.

Will—Inplication of cross remainder,

Gift by will of one-fifth share of real and personal estate, for
each of testators children for life; and after his or her decease,
for his or her children, which he or she should lesve at death ; and
and if he or she should leave none, then, ns to corpus for grand-
children, per capita.  One child died, leaving a clild who died in
the lifetime of others of the testator’s children.

Jield, that the grandchild did not take any cstate during the
life of the surviving children of the testater,

Ileld, also, that cross rewmainders wero not to be implied here,

L. J. July 4.

Will—Construction— Mistake—ILegsl representatives—Lapse—
Lxeeption out of rendue.

A testator gave a legacy to each of his hrothers and sisters by
name, or to their legal representatives, to be paid to them in two
years after his death; and he also gave other legacies to his ne-
phiesws ; all of the legacies together amounting to £6,100. He then
gave the residue of his property to his widaw, absolutely, except
£4,100, which she was to have during her life, and after lier death,
it was to be divided among his rclations, “in proportion to the
legacies left above, which will just make their legacies double the
first bequest.”  One of his eisters, and two of his nepliews, died
in his lifetime, after the date of his will.

Ield, on tae construction of the will, that with respect to the
apparent misealculstion as to the £4,100 doubling the previous
legacics, it was not sufficiently clear that that sum was written by
mistake, to justify the Court in departing from the words of the
testator.

That the words < or their legal representatives,” did not con-
?titutc a substantive gift, but that the share of the dececased lepatee,
apsed.

That the sum of £4,100, was rot a portion taken out of the
residue, but excepted from it ; and therefore the share that lapsed,
fell into the residue, and did not go te the next of kin,

Tuoy. 30% v. WaiTrLocH.

V.C. S. THIEDEMAN V. GOLUSCHMIDT. July 18.

Bill of Exzchange—Acceptance obtained by fraud—Forged Lill of
lading—Right of acceptor to relief in equity ugainst indorsee, for
value.

The consignee of goods, who has nccepted bills of exchange
drawn by the consignor, residing abroad, and which were presented
for acceptance by thre endorsees for value, accompanied by a docu-
ment which purported to be, and which they belicved to be, a
genuine bill of lading of the goods. but which afterwards proves
to have been a forgery, is not bound by his ncceptance, and is en-
titled to an injunction restraining the cndorsces, though innocent
partics to the fraud, from negotiating or enforcing payment ot the
bills,

M. R. PEARSON V. AMICABLE SOCIETY. July 8.

Voluntary assignment— Policy.
A voluntary assignment of a policy on the assignor’s life, con-
taining an irrevocable power of attorney, held good against the
exccutors of the assignor.

L.C.&L.LJ.

Principal and surety—Fraud—Mutual mistake.

B. and T. heing indebted as principal and surety to S., upon
some promissory notes, false representations were made by B.,
upon which I. pressed S. toaccept, and S. did necept, s a security
for the debt, the transfer of a mortgage, and thereupon erased
'I’s. name from the notes. The mortgage proved invalid and
worthless.

Ield, that although T. was innocent of the fraud, yet he must
not be allowed to gain by it, and he, therefore, was still liable as
surety, motwithstanding the erasure of his name.

Scuovrerienh v. TEMPLER. June 24.
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Will—Construction— Conlingency.

Testator gave a sum of £2,000 to pay the interest, &ec., for the
support and benefit of his son A. during his life, and after his deatb
to pay and divide the corpus between testator’s daughter B, and
such of her children as should be living at the death ot A, and the
executors or administrators of such of B’s children as should be
then dead, leaving any child or children living at the death of A.
in equal shares, so that such executors or administrators of any
such grandehild” (of testator) so dying and leaving a child or
children should take the same, share as such grandchild would
have taken if he bad been living at the death of A.

The testator died in 1846, and A. in 1858. In 1855, C. one of
B’s children, became bankrupt, and his reversionary interest in
the £2,000 was sold by his assignees. C. died in 1856, leaving an
infant child, and having appointed his widow his executrix.

Ileld, that the gift to the ¢ executors and administrators” of
the grand-children was not to them beneficially, and that the pur-
chaser of C’s reversionary interest from the assignees, was entitled
as against C’s executrix and infant child.

M. R. SamitH v. EVERELL. June 27.
Good will—Banking business— Ezecutors’ power to bind each other.

The good-will of a baoking business belongs, in the absence of
special agreement, to a surviving partner and the executors of a
decensed partner, in proportion to the shares of partners. But in
apportioning the proceeds of a sale of the business, regard must
be bad to the circumstances—as, for instance, that the premises
belong to the surviving partner, and the right of issuing notes be-
Jonged exclusively to the surviving partner.

One or two executors may settle an account so as to bind their
co-executors, in the absence of fraud, or possibly, of very gross
error.

L.C.&L. L. J. STRINGER V. GARDINER.
Will— Construction *¢ Niece” —Parol evidence.

A testator bequeathed a legacy to big niece E. 8. At the time of
making his will and of his death, he had not a niece E. S.; but
some years before he had one so named, of whose death he was

July 2.

aware. -
Held, that E. J. 8., a great-great niece then living, was entitled.

L. J. DicgsoN v. WILKINSON.

Solicitor— Neyligence—Jurisdiction— Receiver.

Where a firm of solicitors act for a plaintiff in a suit, and also
for the receiver, remittances made by the receiver to them, are
received in the character of solicitors to the receiver, and they are
not accountable for them to the plaintiff.

Whether there is any jurisdiction in the Court of Chancery, to
make a solicitor answerable to his client for negligence, where
there has been no fraud or misconduct, gucre.

If there be such jurisdiction, it is a matter of discretion whether
the Court should exercise if. And in such ease, the client must
show a clear case of damage, and that the Court of Chancery can
alone give complete relief.

July 8.

L. J. Re Caxt’s EsTaTE. July 8.

Right of pre-emption—Railway Company— Compulsory powers.

A testator gave real estate, including some garden ground, to
trustees, in trust for his wife for life, and after her death, upon
trust to sell and divide the proceeds among his children, with a
proviso that one of his sons should have a right of pre-emption of
the garden ground, at a fixed sum. After the testator’s death,
but before the trust for sale arose, a railway company took the
garden ground under their compulsory powers, and paid the com-
Ppensation money, which was more than the price fixed by the
testator, into Court.

Held, that the right of pre-emption was not lost by the compul-
sory sale, but that the son was entitled to compensation money,
subject to the deduction of the price fixed the by testator.’

-

Toe Law CurowsicLe: Editor, Henry Flowerden ; Publisher,
David Robertson Clark, High Street, Dundee, Scotland.

We have to thank the proprietor for Vols. IL. & III. of this
neat and useful publication. The editor is procurator before
the Burgh Court of Dundee, and Sheriff and Commissary
Courts of Forfarshire. The Law Chronicle contains reports of
cases decided in different Sherif’s Courts, illustrative of the
practice prevailing in the County Courts of Scotland. It con-
tains besides, observations on the eonstitution of the Sheriff’s
Courts, and mooted questions of Law Reform, in connexion
with the Courts. We are quite surprised to find so complete
and so useful a Law serial, published in a Provincial Town
of Scotland, and shall often recur to its pages for jnforma-
tion. In some respects the administration of Law in Scotland
excels that of England, and we have to thank the proprietor
of the Law Chronicle, for enabling us to some extent, to make
the comparison.

Harrers’'s MontaLY Macazine. Published by J. Harper &
Brothers, Franklin Square, New York.

‘We have to acknowledge the receipt of the May number of
this well known Magazine. It completes the twentieth volume.
The publishers, in referring to its history, say: * With each
successive number of the Magazine, the number and value of
the original papers offered has increased, and for five years
the Magazine has been filled mainly with original papers by
American writers especially for its pages.”” It is also men-
tioned that the design of the publishers having been to make
the Magazine one of art as well as literature, nearly seven
thousand illustrations, at a cost of $150,000, have been inserted
in its pages. .

Terms.—Oue copy for one year, $3; two copies for one year,
$5; three or more copies for one year (each), $2. Clergymen
and teachers supplied at $2 per year.

Tae Usitep Stares Insurance Gazerrs for April, and
Gopzy’s Lapy’s Book for May, received.

APPOINTMENTS TO OFFICE, &c¢.

CORONERS.

HENRY W. DAY. Esquire, M.D.,, Associate Coroner County of Hastings.—(Ga-
zetted 14th April, 1860.)

HENRY W. DAY, Esquire, M.D., Associate Coroner County of Northumberland,
—{Gazetted 14th April, 1860.)

ALEXANDER HAMILTON, Esquire, M D., Associate Coroner of United Counties
York and Peel,—(Gazetted 14th April, 1860.)

P. TERTIUS, Esquire, Associate Coroner County of Welland.—(Gazetted 14th
April, 1860.) .

CHARLES WILLIAM BUCHANAN, Esquire, M.D., Associate Coroner City of
Toronto.—(Gazetted 21 t April, 1860.)

ALEXANDER McKENZIE. Esquire, Associate Coroner United Counties Stor-
mont, Dundas and Glengary.—(Gazetted 21st April, 1860.)
NOTARIES PUBLIC.

GEORGE 8. McKAY. of Yorkvitle Esquire, to be a Notary Public in Upper Can-
ada.—(Gazetted Lith Aprii, 1860,)

ALEXANDER LAWSON. of Port Coborne, Esq., {0 be a Notary Pubiic in Upper
Canada.—(Gasetted 14th April, 1860.)

WILLIAM GREY. of Woodstock, Esquire, to be a Notary Publie in Upper Canada-
~{Gazetted 14th April, 1860.) ’ 4 Ppe

HENRY WHITE. of the City of Toronto, Esquire, tobe a Notary Public in Upper
Canada.—(Gazetted 215t April, 1860.)

GENRGE NEIMEIER, of Newstadt, Esquire, to bea Notary Public in Upper Can-
ada.—(Gazetted 21st April, 1860.) :

TO CORRESPONDENTS.

DivigioN Court CLERK — A DrvisioN Court CLERK — JomN C. MEREDITR — JonN
Coor—Under « Division Courts.”

INQUIBLR—Under * General Correspondence.” B



