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PROFESSIONAL ADVERTISEMENTS

OIIN V. HAM, Barrister-at-Law & Master Ex-in-Chance-
ry, Whitby, C.W,

& ARDAGH, Darristers, and Attorneys,

Notaries ublio, &o., -Barrie, C.W.

WM. D. ARDAGI.
3-1-ly

I)ATTON,

JANES PATTON.

BUSINESS ADVERTISEMENTS.
}I B. HOPKINS, DBarrister-at-Law, Attorney, &e.,
N Barrie, Couunty of timcoc.

Barrie, Junuary, 1855. 1.y

AMES HENDERSON, Land and General Agent, Agent
for Herring's Sslamander Sales, Toronto, C.W.
Toronto, January, 1845, 1.1y

ESSRS. ELLIOTT & COOPER, Bavristers, Solicitors
in-Chauncery, Attorneys, and Couveyancers, London,
Canada West.

W, RLLIOTT. BR. COOPER.

\[ & R. STEVENS AND G 8. NURTON, Luw Pub-
o lishers and Colonial Booksellers, 26 Bellyard, Lin-
coln’s Inn, London, England.

Agents in Canada,—J. C. GrtxiE, Yonge Street, Toronto.

OBERT K. A. NICHOL, Barrister & Attorney-at-Law,
Counveyancer, Solicitor-in-Chancery, Nortary Public,

., Vienaa, C.W, nb-vi-ly

UGH TURNEY, Solicitor, Attorney, Notary Public,
&e., Ottawa.

Rererences :—Messrs, Crawford & Hagarty, Barristers,
Toronto; Morris & Lamb. Advocates, Montreal; Ross &
_ Bell, Barristers, Belleville; Rohinson & Heubach, Robert
Bell, Esq., John Porter, Esaq., A. Fostey, Ottaws.

R. GEORGE BAXTER, Barrister, &c., Vieuns, Ca-
nada West.

Vienna, March, 1855, n3-vlly

v A. HUDSPETH, Barrister-at-Law, Macter Extraor-
, dinary in Chancery, Notary Public, Conveyancer,
&o., Lindsay, Opps. C.W. n3-vl-ly

EORGE L. MOWAT, Barrister and Attornoy-st-Law,
Kingston, C. W.

March, 18568. 1-yr.

ACON & HODGINS, Chancery, Law, and Conveyancing,
York Chnumbers, opposite the Post Uffice.

WX. VYNNE BACOX. THOXAS RODGINS
Toronto, May lst, 1858,

1 EORGE E. HE SDERSON, Barrister, Attoraney at-Law,
SBolicitor n C .aucery, Notary Public, &c. Office, in
the Victor.a Buildings, Belleville, C. W.

l UTHERFORD AND SAUNDERS, la.e J. Sroviy,
i Tailor, &c., 62 & 64 King St. West, Torouto; also,
at 48 King Swreet West, Hamilton.

Barrister’s Robes constantly on hand.

Corresponding English House and Depository of Canadian
Register, 168 New Bond Street, London.

OHN C. GEIKIE, Agent for Messrs, W. Blackwood &
«J Sons, Edinburgh; T. Constable & Co., Edinburgh:
Stevens & Nortons, Law Pub’ishers, London, and others.
The Chinese Writing Fluid, (for copying Letters without s
Pruss).

70 Yonge Street, Toronto.

ENRY ROWSELL. Bookscller, Stutioner, and Printer,
[ 8 Wellington Buildings, King Street, Toronto,

Book-Binding, Copper-Vlate Eugraving, and Printing,
Book and Job Printing, &c. Books, &c., imported to order
from Eogland aud the Uvited States. Account Books made
to any Pattern.

NDREW H. ARMOUR & Co., Booksellers, Stationers,
Binders, and Printsellers. Eunglish and American Law
Books supplied promptly to order.
Eing Street West, Toronto.

W. CALDWELL BROWN, Conveyancer, Land and Di.
oJ « vision Court Agent, Comissioner for Affidavits in B.R
and C.P., Issuer ¢f Marriage Licenses, and Accountant,
Office, South-end of Church 8.reet, near Gould's Flouring
Mill, Uxbridge, C. W.
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len Drapers, Silk Mercers, Hiberdnehers, Damask snd

\/ YLLIE & MURRAY, 21 King Street Enst, Linen and Wool.
. Curpet Warchousemen, &c., &o.
Toronto, January, 1808.

1.y

LAW SOCIETY OF UPPER CANADA,
(Oscoopr Havr.)

Trinity Term, 22ad Victoria, 1858.

During tho Term of Trinity, tho following Uentlemen wore calivd tothe degreo
of Bartister-at-Law :—

Qeorge Palmer, Faquire. Jobn McBride, Esquire.
Robert Juhin Wilson, Ksquire. I Nicol Kingemilt
Thomas Wardlaw Taylor, Eaq.

On Tusaday, tho 31at day of August in this Term, the following Gentlenien
were adwitted fnto the Socicty as members thereof, and entered In the following
;)hlor as Students of the Laws, their examlnatious baving been classud as

lows :—

Univernly Class:
Mr. Clarkson Jones.

Junior Class:
Mr. Thomas Ferguson. Mr. ugh McMahon.
¢ Martin 0'Garea. ¢ Thomas O'Brlen.
¢ Alexander Robertson. ¢ Aloxander Kocke Robertson, Jun,
4 Robvert Smith, “ Roburt Fraser.
¢ Daniol Davia {lobscn, “  Qeorge Fdwin Duggan.
s Fredetick Charles Ridley. “ Qeorge Willits Lount.
Jamos Macgregor Steveunoni. ¢ Charles Fdward Pegley. )
4 (lerrge Taylor Denlson, Junior. “  Michael Sulllvan.
& Willjam Jumes fott, Junior, ¢ Artbur llency 8)dere.
#  Richurd Kall) Martin. * Bimon Baljvar Newcomb,
“ William Fuller Alves Boyn, ¢ James Fafificld.

Charles Patrick Miggius.

Norr.—Qentlemen admittcd in the “ University Class™ are arraniged acconling
to their University rank . in tho otuer elasaes, according to the relative merit of
the examination passed twfore the Society,

Ontere —That the inatlon for
the fullowing buoks respuctively, that is to ray—

Fur the Optime Class:

In tha Phoenlssse of Furipedes, the first twelve books of Homer's 1liad. Horace,
8allust, Euctid or Legendro's Goometrias Uind's Algebra. Enowlall's Trige-
nometry. Farpshaw's Statics and Dynamics. Herschell's Astrovomy, Paley's
Moural I'biloanphy. Locke's Essay on the Humanu Understandlug, Whateley’s
Rogic and Rhetorle aud such works o Ancient and Modern History aud

graphiy as the candidatos may have read,

For the Universitly Class:

In Hoowr, first Bk of 1lad, Luclan (Charon Life o1 Dream of Luclan and
Timo » Odeant Horuce, in Mathetiatics or Mctaphysics at the option of th
¢ wiuate, accordiug to the fullowing courses ruepeciively, Matbematios,

ruclid, Jst. 20d. 3rd 4th, and Gth books. nr Legendre's Geometria, 1at, 2nd.
rd, and 41 booke, liind's Algebra to the end of S8imultaneous Zquations):
Metaphysica—(Walker's and Whateley’s Logic, and Locke’s Essay on the
Human Uud ding): hell’s Ast y. ch 1,3,4,and 5; aud
such works in Auclent snd Modern Geography and ﬂuwry as the candidates
mAay bave read.

shall, until further notlce, be in

For Uie Senior Class :
In the samc sutjocts and books as for tho Univeraity Class,
For the Junior Class :

Ta the 1st and 3rd books of the Odes of Horace; Euclid, 1st, 2nd. and 3rd books.
or Jegondre's Geometriv 1st aud 3rd books, with the promblems: and such
works in Modern liistory and Geopraphy as the candidates may have read: and
that this Order be published every Term, with the admisslons of such Term.

Ordernl—That the class or order of the examination passed Ly each candidate
for admission bo stated {n Lis certificate of admission,

Ordered—That in future. Candidates for Call with Aonours, shsll atteud at
Osgonde $ial), under the 4th Urder of 131} Term, 18 Vic., on the last Thursday
u;d 1';1;;0 do.u the last Friday of Vacation, and thoee for Call, merely, on the latter
of su ys.

Ordered—That in future all Candi’ites for admission {nto this Eoriaty o
Studeunts of the Laxs, who desire to pias their Examination in cither the Optime
Clase, the Uutversity Class. or the Senlur Class. do attend the Examiner at
Osgonds 1iall,on botk the first Tharsday aud the first Friday of the Term in
which thelr petitions for admission are to bo pretented to the Benchers fn Convo
catlng, at Tea o’clock A. M, of each day: and those for admission in the Junior
Class, on the latter of those days at the ko hour.

Ordered—That the examination of candidates for cortificater of fitneas for
admission &8 Attorueys or Solicitors under the Actof Parliament. 20 Vic. chap. 63,
and the Ruleof the Soclety of Triaity Torm, 21 Vic chap. 1 made under satbority
and by diroction of the said Act, ahall, until farther ordor, be in the following
banks and subjects, with which such candidates will be expucted to bo thoroughly
familiar, that is to say:

Blackstone's Commeatariex, Ist Vol.; Smith's Mercantile Law; Williams on

Honl Property: Willlawe on Persoual I'n perty ;
Tho Statuts Law, and the I'ractios of the Courts.

Noticr.—A thorough famitlarity with the preacribed subjecta and taoks will,
in future, be rvquined trog Candblitor e adinferfm as Stadents: and ventlemen
arv steongle nontsmecuded to postpous piresouting theluselves for examination
autil tully prepared.

Notice.—By a ruls of Hilary Term 1Rth Vict. Studentz keeping Term aro
hencetorth requined to attend a Course of TLeetures to e delivered. each Term,,
at Orgnodo Hail. and exhibit to the Secretary on the last day of Torm, the Lec-
tuier’s Curtificate of such attendance.

Onvrasn.—That the Subjucts of the Lectures. for Michacimas Tern, te as fl-
lows: Speciic Performance—~3. IL. 8trung, Esqulre; Agency—J. T. Andorson,

Eajulro,
ROBERT BALDWIN,
Treasurer,

Story's wulty Juriaprudence;

Triulty Term, 220d Yictoria, 1858,

STANDING RULES.

()N the subject of Private and Local Bills, adopted
by the Legislative Council and Legislative Assembly,
3rd Session, 5th Parliament, 20th Victoria, 1857.

1. That all applications for Private and Local Bills for
granting to any individual or individuals any exclusive or
peculiar rights or privileges whatavever, or for doing any mat-
ter or thing which in its operation would affect the rights or

roperty of other parties, or for making any amendment of a
rike nature to any former Act,—shall require the fullowing
notice to be published, viz :—

In Upper Canada—A natice ingerted in the Official Gazette,
and in vnue newspaper published ju the County, or Cuion of
Counties, affected, or if thera be no paper published therein,
then in & newapayer in tho pext nearest County in which o
newspaper is published.

In Lower Canada—A notice inserted in the Officinl Gazette,
in the English and French languages, and in one newspaper
in the English ind one newspaper in the French langunge, in
tho District affscted, or in buth languages if there be but one

aper; or if there hv no paper published therein, then (in buth
anguages) in the Offivial Gazette, and in & paper published in
an adjoining District.

Such natices shall be continued in cach case for a perivd of
at leaat two months during the interval of tiine between the
cluse of the next preceding S:ssion and the presentation of the
Petition.

2. That before any Petition praying for leave to bring in a
Private Bill for the erection of a Tull Bridge, is presented to
this House, the person_or persuns purposing to pstition for
such Bill, shall, upon giving the notice prescribed by the pre-
ceding Rule, also, at the sauie time, and in the same manner,
give a notice in writing, stating the rates which they inté=d to
ask, the extent of the privilege, the height of the arches, the in-
terval between the abutmentsor piers for the passage of rafis
ard vessels, and mentioning also whether they intend to erect a
draw-bridge or not, and the dimensions of such draw-bridge.

3. That the Fee payable on the second reading of and Pri-
vate or Local Bill, shull be paid only in the House in which
auch Bill vriginates, but the disbursements for printing such
Bill shiall be paid in each House,

-+ That it _shall be the duty of parties seeking the interfe-
rence of the Legislature in any private or local matter, to file
with the Clerk of each House the evidence «f their havin
complied with the Rules and Standing Orders thereof; ang
that in default of such proof being so furniahed as afuresaid,
it ehall be competert to the Clerk to report in regard to such
matter, “that the Rules and Standing Orders have not been
complied with.”

That the foregoing Rules be published in both languages in
the Official Gazette, aver the signature of the Clerk of cach
“ouse, weekly, during each recess of Parliament.

J. F. TAYLOR, Clk. Leg. Council,

10-tf. Wx. B. LINDSAY, Clk. Assembly.
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INDEX TO ENGLISH LAW REPORTS,

FROM 1813 TO 18536,

JUST PUBLISIED, BY T. & J, W. JOHNSON & CO,,
No., 197, Chestunt Strect, Philadelphia.

\ GENERAL INDEX to all the points dircct or incidental.
1 decided by the Courts of Auy's aud Queen’s Hench,
Comriion Lleas, and Nisi Prins, of Englar 1, from 1813 w
1836, as reprinted, withowt condensation in the English Common
Law Reports, in 83 vols, Edited by George W. Biddle and
Richard C. Murtrie, Esqa,, of Philadelphin. 2 vols, 8 vo, $9

References in this Index are made to the page and solume
of the English Reports, as well as to Philudelphin Reprine,
mnking it equally valuable to those having either series. From
its peculine arrangement and admirable construction, it is
decidedly the best und most accessible gnide to tho decisions
of the English Law Courts.

We annex a specimen showing the plan and execution of § 104,

the work :
PLEADING.
[dd) Plea in abatement for mls.
mer.
rl Toas to juriediction.
J ] lea puls darrelu continu-

unce,
ly] Vlea to further mniate

1. General rules.
1. Pacties to the action.
111, Materint allexations.
a) hinmaterlal iscue.
4] Traverno wust not be too

browd, N
[¢] Traverse must not by too nhnew of action.
narrow 4] Several pleas, under stat.

of Anue.
(t] Severul pleas since the
vew ruies of pleading,
[A] Guder rounon taw proce-

IV, Duplicity in pleading,

V. Certainty in pleading.
u) Certalnty of place.
b] Certuinty an to time,

€] Certninty an to gquantity dare act
and to value. {1} Evldence under non as
{c] Certalury of names and sumpsit.
Perrous. [m] Exvideiice under non a«
v] Averment of title, sumpsit, sloce rules of
]Certainty in other res. H.T. 4 W4,

pects; and hereto of va. n} Ploa of psyment.
«] Viea of nou est factum.

. tlauce.
) Yarianco In actions for

torta,
VI Ambigzuity in Pleadings.

»] 1"cs of performmanen.
qf Dles of “uil debit” and
* ever Jotended, ?

VI Thinze shld he plead-d ac- r} OF cortaln wpecial plean,
cording to thelr legal effuct, 3} Of cortain mlscellaneous
VIIL Co t and usio rulos rulatlug to plaas.
of Plaliogs. I]l Of null and sham pleas.
IX. Departure, 1] Of irsusble ploas.
X. Speclal pleas amounting to gen- XVI. The replicativn,
erl inxie. ] Replicution dv injuria.
X1, Surplusage. XVIL Demurrer.
X1, Argawentativeness. XVIIL fteplasder.
X111 Qther miscellsucous rules, XIX. In<te.
X1V, Of the declarstlon. XX. Dufoctscunvd by pleading over,

a} Uenerally.
5) Jolnder of counts,
¢] Soveral counts under new

or by vendlct.
XXIL Amendinent.
(¢} Amendment of form of

rules.

(d] Whery theco is ono bad
count.

€] Statement of cause of ac-

action,
[4] Awmvcndment of mesne pro-
o

coan

fe) A iment of declarat)
and other Plesdbugs,

[+#] Minendmeut of verdict

thon.
{/]18nder common law procs-

Aud [t {s fupeoper to take laue on such immaterial allogativn  Arundel v,
Bavinan. Iy, 13 % Taun, 109,

Mutter alteged by way of juducemont to the rubstapce of the matter, need not
bee mllegzed with such cer*aftity as thiat which ia sulutance. Stoddart v, Patiier,
sh 302, S D& R, G280 Churchill v, Hunt, xsili 23: 1 Chlt. 450, Wiiliamm v,
Witcux, xxxv, 4, 8 A & K 314 diruushitl v, Rotertaon, x7xsl 0 £ & B, 580,

And stk matter of (udueetitent need 1ot bs proved.  Croaskeys Bridgo v.
awllogs, xaxll, 41; SR N ¢ T2,

Matter of Jescription st tw proaced ae allezed  Wells v, Qitling, v, 853,
fow 21 Btoddart v. Palm. r, 201, 2020 4 D & I, 024, Ricketts v, Salwoy, xvilf,
485 PChit. N Tresdale v, Cluinent, xvil, 320 1 Chit, eand,

An nction for tort 1a maintainabie. though uule part of tho altegating 4a tpruved
Richutta v, Salwey, xvlil, 69 1 Clit, 13, Wiliamenn v, Aenley, xx, 1405
8 Blug, M8, Clark<on v, Lawson, xix, 2943 6 Ring. 557,

PAInUT {8 not bound to allege & tequeat. gxcept where the olject of the
I:\"((l‘l,lll'-l ::, o oblixe auvther to do soncttiing. Awory v. Broderick, xviil, 000;
2 Chiv, b,

T tevapase for driving against platatifi‘a cart, it le an Immuateriad allegation
who war riding fn 1. Howard v, ['eete, xvdil, w33 2 Chite. 315,

1t axsgtnpeit the day atlened for an omal prowitse ts lmigaterial, even since the
uew rules, Arnold v. Arnold, xxvil, $7: 3 B N C, 81,

Whero the terms of & contract pleaded by way of defonco ara not muterlal tc,
the purgrse for ahilch coutract t< glven 10 cvldetice, they tieed DO bo provod
wulmon v, Fallowa, xxxil, 150; 3 B N C, 3002
\ 1)]5;1].|‘c1:;u‘. |C._~u.ku unuecuenaary sud fumaterlal allegation. Deaper v, Gaceatt,
5 112 .2,

Prelfmluary mattors need not bo averrod. 8harpe v. Abbey, xv, 837; 5 Ing,

When atlegations in pleadings are divisible.  Tapley v. Watmwright, xvsif.T10;
SNA AR 805, Here v. Hortou, xxvlt, 32: 65 B & Ad. 715, lartley v, Hurkitt,
sxxidh U255 6 B N €, 687, Cole v, Creswed), xxxlx, 355; 11 A & E, 661, Urcem
v, Steer, x1l T4U5 L Q I, 507,

If uno plen be comp wunded of several distinet atlezations, ono of which is not
byaelf & dofencs to the action, the eatabiishing that onw o proof will not support
the ploa.  Baillio v. Kell, xxxill, 900; 4 B N C, IS,

But when it i coinposed of severs! distinet allegatlons, efther of which amounts
to a justificathon, tho pronf of ot $s culliclent.  jbid.

Whea s teuder 2 matenal allegation,  Murks v. Labee, xxxi, 193¢ 3 BN C
108, Jackson v. Allaway, xIvk, 8123 & M &1, W2,

Matter whi- b appesrs fn the pleadings by necessary implication, nes not Le
wxpressly averpd. tiulioway v, Jacksou, xlif. 49%; 3 M & U, Y. Joaes v. Clarke,
xith, 694; 3 & B, 184,

Hut such iwplicatasn must Le A necesrry nne.  Galloway v.Jackson, xiil, 498 ;
3 M &G, %0, Poentire v, Harriom, xiv, 802 $Q B, 852,

The declaration agalnet the druwer of & bitl must allage a prowise to pay
Henry v. Burbidge, xxxil. 2345 3 B N C, Wi,

In 3n a~tiom by tandlord acsinst sherllf. under 8 Aunc, cap. 14, for removing
goods taken in exeention whhaout peying tho reat, the allegation of remoral is
waterfal,  Stunlluan v, Pollanl. xisl, 100l

ti covanhaut by awinee of leaser for rent arrear, allezation that leswr was
prwseaned fur rentatmder of & term of 22 years, ¢ 8, &¢., I and
travermablo  Carvick v. Balgrave, v, 3535 1 B & B, 531,

Minimum of allmantion is the maximum of proof required, Francls v, Steward
xivif, 9842 5 Q I8, 983, 980,

10 #rror to ruveras an outlawry. the material allegatlon ix that defendaat was
abrad at the fseutug of the exigent and the svermont that be so coutinued untll
outlawry pronounced nved pot be proved. Kobertaon v. Robertson, 1, 3053 &
Tatn, 4K,

e ‘r.m‘-!zf uot csentisl in action for not accepting goods. Boyd v, Lett, !, 2213 1

B 222,

Averinent of trepasess jn other parts of the samo close is immatetisl. Wood
v, Wedgwnod 1, 271: 1 C B 0735

Request Is a condition procedunt in bund to account on request. Davis v, Cary,
Ixix, 410; 15 Q H, 318,

C«r:upll, not eanontial {n plem of simonaleal ennteact, if circutnstauces alleged
<hnw ft. )

Goldham v. Edwarda, 1exsi, 4355 10 C 8, 457,
. .\l.al‘esi’-z wlich oufaanco csures mjury is surplusage. Fay v Prontice, 1, 827;

¢ 28,

Allegation under per quod of mode of injury are materisl averments of fact
ind not inference of law in case for itlexatly grnting a aceating, and thas dopriv
tow plalntiff of hix sote  ¥rico v. Belcher, v, 88, 3 C B, 48,

Where nutice is material, averment of fucts * which defondsut well knew,” fa
not epuivuient tr avwrment of notica.  Colchester v Bronke, 101, 339; 7 Q B, 33§

&5~ Specimen Sheets sent by mail to all applicants.

dure act. #] Awmendmeut of judsment.
Nuw ardzoment. t J ] Amcaduent afwee |
Nt Of profert aud oyer., ar verdict.
XV, Of pleas, a) Amenduicnt after ezror.

4} Amendaent of flual pro-

oot
{3} Awmendments in  certaln
- other cases,

1. Geszrar RoLes.

II. Parries 10 Tie Acrion.

It 1s sufficiont on all occasions aft~r parties havee boen first named, to describe
them by the terms “said plaiatiff” and ¢ said defendant.” Davison ¥. Savage,
1. 537; 6 Taui, 575. Stevenson v. tfunter, §. 675; 6 Tann, 408,

And sew under this head Titlos, Action: Ascumpait; Bankruptey: DBills of
Exchangw; Caswa: Chone in Action; Covenant: Execators: Ilusbacd and Wile,
Landlord aud Tenant: Partnership: Reploviu: Trespasa; Trover.

T1{. MATERIAL ALLEZGATIONS,
\W“‘h(;l'o of material allegations must he proved. Reece v. Taylor, xxx, 090
N L, $640,
' Wherw thnrg {e stated as a cause of actian than is necessery for the cist of the
action, plalutif ia not boand to prare the immatecial pact.  Bromfeld ¥ Jones
x, 6243 4 B & O, 300. Eresham v. Posten, xil. 72102 C& L, 310, Dukee v,
Uostling, xx\il, $86; 1 R N G, 688, Pitt v, Wliliams, xxix, 203; 2 A & 1), 841,

] Generally.

h] Ploas In abatement.

c] I'lea in abatement for
nonjotuder.

Lecistative Councrt,
Toronto, 4th September, 1857,
) XTRACT from the Standing Orders of the Legis-
Iatire Counacil.

Fifty-ninth Jrder.—* That each and every applicant for a
Bill of Divorce shall bo required to give notice of his or her
intention io that respect specifying from whom and for wha
cause, by advertisement in the official Gazette, during six
months, and also, for a like period in two newapnpers pub-
lished in the District where such applicant uaually resided at
the time of separation; and if there be no sécond newspaper
nublished in such District, then in one newapaper published
in an adjuining District; or if no newspaper be published in
auch District, in two newspapers published in_the adjoining
District or Districts.” .F, LOR,

10-1f. Clerk Legislative Council.



LXXXI1I.

THE UPPER CANADA LAW JOURNAL
AND LOCAL COURTS' GAZETTE.

CONDUCIRD BY
W. D. ARDAGH, Bacristar-st-Law, and
ROBT. A, HARRISON, B.C.L., Barcister-at-Law,

IS published mouthly in the City of Toronto, at $4 per
aunum if Xaid befora 1st Slurch in each year; %5 if paid
afterthat period.

1t claima the support of Judges, Lawyers, Officors of Courts,
Municipal Offcers, Coronein, Magieteates, sud =il concerned in
the adminsteation of the Law, on the following grounds i—

1st. It is the only Legul Perivaical published in Upper

Canada.

#nd. Each number contains Reporte of cases—many of
which are not to be found in aay vther publication.

3rd, Chamber Decieions are reported expressly for the
Journal.

4th. Each number contains original articles on subjects of
profassional interest,

5th. Each number contains articles in éﬂt\in language for
the guidance snd informition of Division Courts, Clerks, Bai-
1iffs and Suiturs, and Reparta of cases of interest to all whose
support is claimed.

6th. Each number contains a Repertory of English decided
cases on Points of Practice.

Tth. It is the only recoguised organ of intercommunication
batwean Lawyers, Oficers of Cuurts, and othera cuncerned in
the administration of lnw,

8th. It is the only recognized medium of advertising on
subjects of fegal interest.

9th, It circulates largely in ccery City, Town, Village and
Towanship io Upper Canada.

10th, It excianges with more than fifty .ntemporary pe
riudicals published in England, the United States, Upper and
Lower Cavada.

11th, It has now reached the fourth year of ite existeace,
and is steadily incressing the spbere Jf its usefulness,

12th. It has advocated, and will continue to advocate sound
and practical improvements in the law and its administration,

Vola, 1., 11. and 111 on haud, 312 thethres, or 35 for either
separately.

Suscaierion : $4 per sunum, if paid before March ; $5if
aftorwards; or five copies to ane address fur $16 per annum,
in advance.

The Advertising Charges a1

Card for 00s Your, Dot exo0eding four Hnes. e g e
One Colnumn (50 Hines) por fasue
Talfa Column (40 Hues) per I8 cvesencossersnseasasen
Quarter Column {20 Yoes) pac fssus.

Eighth of a C {10 Nues)

Bunriges. Card nnt excecding four Hoss—and subscription for one year, if paid
Sa sdvaae only $%.

MACLEAR & CO., Publishers, Toronto.
MUNICIPAL MANUAL,

WITR XOTEA CF ALL DRCIDRN QAN AND A FULL ANALYYICAL INDEX.

L ESSRS. MACLEAR & CO. beg to announce
‘L that they have mcde arrangements for the publication
of the above wark, so soon as the Consolidated Bill now before
the Legislature shall become law,

Editor—Rozxar A. Hammsoy, Esq,, B. €. L., Author of
# Robinson & Harrisun's Digest,” * Common Law Procedure
Act, 1856, **County Courts Procedure Act, 1856,” < Pracrical
Statutes,” * Maaual of Costs in County Courts,” &e.

1
H
1
3
@
-
»
SO0 D

LAW JOURNAL.

[Novesssx,

CONTENTS.

oR
DIARY FOR NOVEMBER u*3

EDITORTALY:
Copyaur oF Covny vrom
RiuNt or AY ATTokxsY 1o (oers
Tan ARKITS ACY OF 1ARP SaeeioX
Tus fornooare Covnth..... .. »
Tax Kxauant Passs axd Hasmsox's O L. P ACT revccnr i
Municiras fov

isroricw 8 ke,

BCRR0GATE COUNTE~TRMPORARY ORDERY
Naw MUwsicrran Maxvay "
Revoaxivg OrncEas
Tuw Cros

DIVISIOX COURTS.

Ornceas AxND ECIToRs-~ANswIRg 20 C XDENTS 50
MAGISTRATE'S MANUAL,
Byruxa ox Couiveina rox TRt weves 251
U. 0. REPORTS.
Quaxx's Bancy:
Boulion and the Town Council of the Town of Faborowgh. o iiime B3
CommoN Praas:
Jarmz v. The Greot Westsrn Rl [+ ¥ 258
Wiliiams v. TAe School Trusiess Q?& 8y PLYMPO csressrsatrssormones 2T
CRANCERY $
Nichols v. MeDonald and Ross 0
Nichols v. Muodomald, 20
Leomord v. Back 20
Riber v, Wileem 268
Harn . Harn ... - 201
Sater v, Fakin 20
SAuter v. The City. (From the * Philadelpbin Lugal Inteliigenter)......... 361

Erzenion Casts:
The gmn o the Relation of William Thiten against Thomas Benn
and Putyick MeMokon, Burning Oficer . ewesirernsssninvesey
GENFERAL CORRESPONDENCE :
AS
MONTHLY REPERTGRY:
CoMnox Law:
PR ; 71/ SRRy
Hetcalf et al.v. The L. € B. & S. C. B. Q0. ssesrirressrmoseraroessrases 204
Poostan v, Porde wneeresonses

¢ . 25
Bddulph v Laet ot al,
Metedf et v The L&D 2 S C R (D cvnsvrnne arommessssssssarnaen

etal. roenesas

H2

#

A 3

3

Rritizh fre ipping O
4 Empire Shipping (v v, S
g

Rmith » SR
D¢ Prthemicr v, De Matlos
Jury v, Burkoy...
Re Alfrot e and Jowphk Hepgood
Oraarin ¢, ¥
Haph v. Quirdian of North Beverley UnSom ooocievinesasincsssrsiassnons
Caaweray:
Gy v. D
REVIEW.
Tre Coxuon {Aw Proczpore Act. 1856; Tar Corxrr Coves Procs-
puse AcT 18563 awp sux Naw Reizsor Co
Tue Grrar Ravesiic Moxsary
APPOINTMENTS T0 OFFICE.
Couxry CROWN ATTORNZYS — SURROAATE
Coroxxxs—~NoTARNS Pranye—R

TV CORRESPONDENTA

i

3
H

8 PYBREBEEREZEIR

284

URIE o vernamsrevartansssesse

g

Crg— Queen's Oo. inxt ~
Orrictx

REMITTANCKS,

Ootober, 1858.~D. F. M., Batlifl, Onmﬁﬂlo.ﬂ; C. E. B, Torouts, $4; Judee
obou.y, $10; C B, 3, Sarnla, 335 C K., Rernis, 85; P A, D.C.C, Naln, $3;
Jydge W., Ciathasm, §10.
M

NOW PUBLISHED,

[‘HE MANUAL OF COSTS IN COUNTY
COURTS, containing the NEW TARIFFE, together wgh
Yy

Forms of Taxed Bills and General Puints of Practice.
Robert A. Hurrison, ES(I., B C.L., Barrister-at-Law.
MACLEAR & Co., Publishers,
16 King Bt. Esst, Toronto,



1858,
DIARY FOR NOVEMBER.

otiday.. .. Chanoery Ifsaring Twrn begine,
Voo Bled Sunida Trinly,

. v
13 s-unn!;{'... Chanovry Hiearing ‘l‘:‘rm suds.

13, Mutids, §aw‘ s Tk Attormey's sunwal certifica’s to be
. Mutiday ... Micuaniaas Trax ne, an ‘e

:ﬁ. :‘U‘.VD‘:Y... aiw. Suwiay ;fbr ﬁuy. d " {taken out,
- Batusday... Micuasitaas Teaxn e

28, SUNBA{'.. 12t Sunday in ddvent,

Jre—
“T0 CORRESPONDENTY e Last Puge.

IMPORTANT BUSINESS NOTICR.

Fereme lilebat o the Propristors of this Sournal are rrqested bh remember that
al wur putd v aecrunts A boon placed in 1 handa of Nessrs. Pation & Ardigh,
fauwxl. Barrie, for coliection; and that oaly & promgt remittance o them Wil

e (N

1 ie wsth greal wviuciancs that the Dyoprivinry hame adopled this conrse: but ey
:c;{n c;-w' mupdzzf Lt dda s s order to rauble Lhem to mest ieie cumnz'wpemu,

are very Asavy,

Now tha? the wwfuines of the Journal is 10 generally admitted, o would wot be un.
redasoaable o expect thal the Prfexrion and Qjioers of the tucrts wau'd aoyd & @
daral supprmt, invicoad of aliowing themseires io be. suod Jor their subicriptions.

&he Wpper Canudz Laby Journal,

NOVEMBER, 1858.

CONTEMPTS OF COURT,

If there is in Upper Canada one institution of which we
have more reason to be proud than another, it is our
Judiciaty. When we witness the debased state to which
the bench is reduced in many parts of the neighbering
Union, we are thankful that we live in a different atmos-
phere, and under a different government.

The independence of the beuch is essential to the secu-
rity of society. and it is the daty of every real lover of true
liberty to uphold and maintain this palladium. It is not,
kowever, lese his duty, when he finds the bouch occupied
by uaworthy judges, to do all in his power to briog about
their removal. But this is & step which should not be
conceived in rashness, uor executed in blindness ;—it is a
step which, in Upper Canada, is neither conceived nor
attampted ¢ be cxecuted, because there is no need of it.

The position which the barons of old ocoupied between
the king and the people, as botween the bench aud the
public, is now occupied by the bar. Itis in the power of
the latter, by their conduct towards the bench on the one
hand, or the publie on the other, to increase or dimiuish,
as the case may be, the usefulness and efficicy of the
bench. Nothing so much tends to inspire the respect
of the public for the bench, as the good opinion of the bar,
and the respectful (but ot oringing) conduct of barristers.
Nothing more tends to beget the same respect, than the
dignified and impartial conduct of the conrts towards the
bar. Respect must be mutual-—confidence must be mutual ;
and anything which has & tendenoy to shake either, ought
to be carefully avoided.

Courts of Record have, at common law, power summarily
to punish for contempts. Fditors of newspapers have been
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wore than ouce so punished for libels on the cuurts, or acts
tending to bring the courts unnecessarily into disrespect,
Officers of courts bave also, over and over again, been 80 -
punished for wisconduct of different kinda. Suitors also
have been in liko manner punished for nubecoming conduet,
cither in presence of the court, in one of its offices, or else-
where, in regard to its proceedings. Al thess powers,.as
has been said by  learned Judge, appear to bo inseparable
from a judicial establishment of Record, to result from its
structure, ard to be inherent in the principles of its exis-
tence; for a tribunal administering laws without authority
tu enforce them, or to protect its proceediugs from outrage
or disturbance, presents to the mind the idea of an inatitu-
tion impotent, dependent, and frequently useless.

The jurisdiction which a Court of Record exeroises with
regard to outrages committed or insults offered in the face
of tha court, cxtends, as we have ssid, to all the departments
and offices of the court. The Court of Chancery in England
has committed for contempt the clerk of & salivitor, who
attempted to break open the desk of a clerk in the Register's
office. (Burrows, ex parte, 8 Ves. 535.) The Court of
Chancery in Ircland committed for contempt & suitor who
abused and insulted a Master of the court in his own offics
(French v. French, 1 Hogan, 138.) Whatever the juris’
diction is, when a suitor or strauger to the court miscon.
ducts himself, it is much stronger when the person who
docs s0 is an officer of the court; for instance, an attorney
orsolicitor. (Hawk, P. C.b. 2, cap 22, sc0. 10.) Insucha
case, instead of imprisoning for contempt, it is apprebended,
the court suay adopt other modes of punishment; such as
depriving the offender of the right to appesr before the
court, or to act as an sttorney or solicitor of the court.
Eveo though the solicitor be aleo & barrister, as is frequently
the case in Upper Canada, it is couceived the court may
show its sense of the offence committed, by declining to
allow the party to act in either capacity till he purges him-
self of the contempt. '

The jurisdiction of Courts of Record in such cases is, we
think, undoubted ; but whether it is possessed by the Court
of Chancery here, or was on a recent occasion rightly exer.
cised, in the case of Nickols v. McDonald, reported else.
where, is a question with maoy of the profession. Let us
for the present assume that the jurisdiction does exiat.
Well, there may be a jurisdiction exercisesble in certain
cases only, which cannot be applied to other cases, and that
jurisdiction in a particular case may be exercised either
with too much severity or too much lenity. It certainly
does seem very hard that a solicitor who, in the Master’s
office, 'in an ungoarded moment, -uses basty languige
towards another solicitor, which langrage the Master does
not hear, should be punished for contempt. It appears to
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be more hard when the solicitor offending, upun the atten.
tivu of the Master being directed to the subjeet, apologizes
to him fur any bearing that the insulting conduct may have
had towards him. The case is, to say tho least of it, of
much less enormity than that ¢* French v. French, where
a suitor abused the Master himself. It is even of lese
enormity than that of c.c parte Burrows, where a solicitor'’s
clerk attempted by violence to open n desk in the Register's
office. But it must be borne in wind that the punishment
in the caso under consideration, though partaking of se-
verity, was less severe than that in cither of these cases.
The solicitor, instead of being imprisoned, was merely
called upon to show cause why an attachment should not
issue, and upon appearing and adwitting the facts was
suspended from practice.

To our mind, blame rests somewhere; but wo eannot
bring ourselves to think that blame rests with the court.
When the case was formally brought to the notice of the
court, the court could not, we think, refuse to take notice
of it. The party really to blame is the solicitor, who, in
the worst possible taste, appears to have thrust a pnivate
quarrel upon the attention of the Judges. His conduct as
a member of the profession towards a brother solicitor who
had been guilty of no malpractice, is without palliation,
Nor was the latter, in our opinion, free from blame. Had
he, when brought before the court, been a little more
yielding iu his disposition, and acknowledged his error, the
court would not, we believe, have been foiced to act in
& manoer so severc as it appears to have done. In any
quarrel, it is difficult to say that one party is to blame
altogether, and the other not at all: blame in some degree,
in almost every case, attaches to each. The case to which
we refer, though partaking of a contempt of court in a
modified form, was nothing more than a private quorrel
Such, it may be said, would have becn the case, had the
one solicitor struck the other. This would have been like-
wise a private quarrel, but, beside , an act partaking in a
higher degree of the character of a contempt of court. It
i3 nececssary to the proper conduct of the business of the
courts, that solicitors, when in the courts or its offices, should
conduct themselves in . proper and respectfui wwanner.  In-
sulting language is oftentimes as vuid of prupriety as blows
or other manifestations of physical force.

RIGHT OF AN ATTORNEY TO COSTS.

Whenever a difficulty in the law presents itself on »
subject in hand, reference to the history of the subjeet
often affords light when light i> not to be bad from any
ather source.

There is probably no subject in which an atturney is o

much interested as that of costs, and probubly none of
which he knows =0 little of the history.

By the common law no suitor conld appear by attorney.
The litigant was obliged himself to appear in person, aud
after appearance might appoint a responsalis, (whose offico
much resembled that of an attorney) to represent him dur-
ingz the subsequent progress of the cause, (ad /uerandum
vel perdendum pro eo.)

The appuintment wus made by the party personally in
Court, and usually before the Justices of the Common Pleas.
[t was for the pacticulsr action only. .After appointment
the responsalis might proceed as fully and effectually as the
principal himself till the suit was determined. The sub-
stitute was a mere agent without standing in the Court.
He resembled wore the Division Court agents of the present
day than perhaps any other class who now frequent the
the Courts. His compensation was a matter between him-
sclf and his employer, of which the Court took no notice.
Win or lose, he in ull probubility contracted for his pay-
ment and was puid.

The inconvenience of personal appearance was gradually
remedied by several ancient statutes. By the statute of
Marlbridgze, passed in 1260, (20 Hen. 111, cap. 10) it was
enacted that every freeman who owed suit to the County
tithing, &c., might appoint ¢ an attorney” to do suit for
him. Then it was enacted by the statute of Westminster,
passed in 1275, (3 Ed. I, stat. 1, cap. 42) that in writs of as-
size &e., the tenant after appearance should not be essoigned
but make A attorney. In these and other early statutes
the word ¢ attorney '’ occurs as meanicg a person acting
for or representing another in the same manner that an
ordinary agent represents his principal, receiving for his
services payment as agreed upon.

The first statute relative to “attorneys at law,” of
which we have any record is that of Westminster the
Second, passed in 1285, (13 Ed. L, cap. 10) which enacts
thut, persons implended before Justices at Westminster, or
in the King's Bench, or befure the Justices assigned to tuke
the assizes, &c., may make general attorney ¢ to sue for
them in all pleas,” “moved fur or against them, &e.”
Other statutes subsequently passed the cumulative effect of
which is that in all actious the plaintiff or defendunt mey
appear by attorney.

Up to this time no provision was made for the compensa-
tion of attorneys at law in a manner different from the
remunerativa of other agents. ¢ Costs’” were euntirely
unknown to the common law. Juries often took the plain-
tiff’s case into cousideration, aud in addition to an actual
lemand awarded to him, a further sum to cover his
lisbursemente to the officers of the Courts. But even
chis was discretionary and as often refused as granted.



1858.]

Gloncester, (6 Ed. 1,) enacting that in certain actiuns a
pluintiff should recover dumages, and that wherever he
recovered damages he should have the costs of the writ
purchased, &c. Subsequent statutes were pasred giving
plaintifls costs in other activns named, the cumulative cffeet
of which is to give to plaintiffs custs in almost all actions.
If the pinintiff fuiled in his suit he was amerced to the King
pro fulsu claniore, but the defendant, so far, was entirely
without remedy for the reevvery of his costs.  He like the
plaintiff before the passing of’ the Statute of Gloucester, pad
his atwruey win or luse, and the paymen: was a watter
between himself and his attorney, of which the Courts did
not take notice.

In 1331, by the atatute 23 Hen. VIIL, cap. 15, sce. 1.
costs were given to defendants in certain actions fuw ia nuw-
ber, and so the law continucd until 1608, when the
statute 4 Jac L, eap. 3, see. 2 was passed, enacting that
‘ costs are to be allowed to defendants in all actions what-
ever, in which the plaintiff if he recovered would be eatitled
to costs, and this either after nousuit «r verdict.”

Costs therefore are dependent more or less dircetly or
indirectly, on the statute of Gloucester, which was passed
in 1278, seven years Uofore the passing of the statute of
Westminster the Secoud, which uuthorized the appuint-
ment ofattorneys iu suits at law.  And these costs though
at first dnly to cover the expense of the writ, in course
of time by the ruling of the Courts and otherwise, were
extended to whatever ezpenses the party was put to in the
prosecution or defence of his suit. The law assumed that
litigants continued as befure to . y their attorneys, and it
object wus to reimburse to the parties all moneys so by
thew expenrded. Every old form of postea establishes this
fact ; for the award is alwost invariably thus : ¢ Therefore
it is cousidered that the plaintiff dv recover against the
defendant his suid debt, &o , und also £  fur kis costs and
charges by Lim about his suit in this behalf capended, &e.”
Such too was in substauce the award of costs to defundants
when they succeeded.

Bearing these facts in mind, little difficulty will be expe-
rienced in accounting for the current of decisivos as to costs
aud of pronouncing when a decision is currect or other-
wise.

An attornoy who neglects to take out his certificate, or
as he is cowmounly culled ¢ an uncertificated sttorney,” is
not entitled to practise, and so is not entitled to charge his
client whether plaintiff or defendant any costs. (Mumplireys
v. lareey, 1 Biog. N.C,, 62). But if the client bas in fact
advanced or expcaded costs he is entitled if he succeeds,
whether his attoruey is certileated or not, to recover costs.
(Leeder v. Bloom 3 Biug. 9 ; —— v. Sexton, 1 Dowl. P-
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C., 80.) On the contrary, if he has not paid his attorney
anythiug and is not {iedle to pay him anything, he has no
right to recover costs from his vpponest. (Youny v, Doicl-
man, 3 Y. & J., 21)

Upun the samo principle it has been decided, that a
pauper who is by statute (11 Hen. V1L, cap 12), relieved
frow all linbility to pay costs, is not entitled to recover
costs. (Dooly v. The Great Northern Railicay Conpany, 4
EL & B, 341, A judgment awarding costs to him by
him cepeneded when he expended none, woull be false in
fact aud contrary to law.  Aud it would scem that as to
this class of cuses whether the pauper though not liuble to
custs, dues in fact advanco money, he is not entitled to
recover from his opponent money so advanced. (Deoly v.
The Great Nothern Raiheay Company, ubi sup.) This
ruling, it must be cunfessed, dues not uppear to syuare with
the doctrive laid down in Reeder v. Bloom, as to moncys
paid to uncertificated attorneys. If money paid to an attor-
ney who has no right tu reccive is recoverable, there
appears to be no reason why money disbursed by a person
who is not bound to disburse should oot be equally reco-
verable ; there is certainly a distinction, but one which
dues not justify the difference in practice. The priuciple
test however, that costs are awarded only when custs are
expended remains untouched,

This was the state of the law when Jarvis v. The Great
Western Railwny Company, reported at length in other
columns wus decided.  In that case it appeared that the
tireat Western Ruilway Company empluy a solicitor to
whou they pay an annual salary. It is his duty in con-
siderativn of the sulary, to prusecute and defend all suits
brought for or aguinst the Company, without additional
cost to them. Ilec is entitled to ask them for money dis-
bursed, but has ny cluiw upun thew fur ordinary custs or
tees fur gervices perfurved. This being the case, the Cow-
pany is sucd aud succueds in tho suit. Judgment is entered
up and the attorney of’ the Cowpany endeavors to enforce by
means of the judgment, payment of vrdinary costs including
disburscwents. The Court of Common Pleas bave said to
him, you cannut do this: 1. Because the costs are not
yours, but your clicuts: 2. Your clicats are not entitled
to recover more than what they have expended. 3. There.
fore under your judgment you are entitled to disbursements
and nothing more.

This reasoning appearsto us to beunanswerable. If the
first and second propositions be granted, the conclusion
must follow.  Aod we think in view of the state of law as
above explained by us, they must be granted. It may
not be literally true thut the Great Western Railway
Company do not in any suit expend more than disburse.
wents. The salury which they pay their attorney is a
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part of their expenditure, but an cxpenditure which ap-
plies cqually to a/f suits. It is impossible to determiue
how wnch of it can b applied to @ particular suit. And
if they and their attorney see fit to make an arrnngement
which renders it impossible to decide whether the Com.
pany in each suit expends more than disbursements, it is
quite proper that disbursements only should be allowed.

Though the principle be, as between party and party,
that nono but costs expended are . - veri’s; to this
principle there may bo an cxception. The legislature for
example ay pass an act authorizing the solicitor of the
(reat Western Railway Compauny to recover all debts due
to the Company, “ with costs of suit, &e.,” such has been
done in England, and in Upper Canada in the case of
prosecutions on behalf of the Cmwn. (Sce Eug. Stat. 2
& 8, Wm. IV., cap. 120, sec. 10t, and Prov. Stat. 20 Vie,,
cap 2, se¢ 2.) Insuch cnses, though the prosc ‘utions, &e.
be conducted by salaried officers, the statutes applicable
expressly give costs. (Atlorney Gencral v. Shillebeer, 4
Ex., 606.) But this does not at all disprove the rule, that
costs are only recoverable when expeuded. On the con-
trary, the statutes create an exception to the rule, which
scrves the purpose among other things of proving the rule.

In our opinion therefore, although the case of Attorney
General v. Shillebcer was not cited «r commented upon in
Jarvis v. The Great Western Ruilicay Company, it does
not at all affect the decision in that case. If the Great
Western Railway Acts provided for a salaricd solicitor,
and gave to him costs of euit, the cases would be parallel
but not otherwise. We have been led into these remarks
because we have heard the decision of our Court of Com-
mon Pleas doubted by personr whe had read, but not read
attentively, the case of Attorney General v. Shillebeer.

THE ARPESTS ACT OF LAST SESSION.

It is impossible that any change can be effected in the
law without giving rise to numerous questions; some of
these may occur to a careful reader on an examination of
the new law, others are developed in actual practice.

It appears to us that the practitioner may be n.aterially
aided by having his atteution dirccted to questions of the
kind ; and we therefore continue our notes on the Act of
last Session for the abulition of Jmprisonment for Debt :
and here, par parenthesis, let us say that the word ¢aboli-
tion” as here used should carry its full signification, for
altkough arrests may yet be made, and parties be yet im-
prisoned, yet it is not for debt, but for fraud, or undera
state of facts from which fraud may well be inferred. This
distinction since the late Act we look upon as perfectly
tenable. The Act is truly a statute whereby imprisonment
for (mere) debt is abolishud.
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But to return to tho subject in hand.

By the Common v.aw Procedure Act, an action may bo
conuuenced by sammons or by writ of capius.  The latter
writ may be with us tho first step in the commencement of
the action; whercas in Englond the writ of summons is
ulways the first step in a suit.

Under the old procedure of original process, continued
by alias and pluries, the practice to avuid the operation of
the Statuto of Limitations, is welt known. By the 2Sth sce-
tion of the Common Law Procedure Act a new proceeding
was devised. A summons or capias continued in force for six
months only from the day of the date thereof, but might
be renewed at any time within the six months, and so from
time to time during the currency of the process : and the
same clausc provided that a writ of summons or cipius so
renewed ‘¢ should remain in force and be available to pre-
vent the operation of ar ; statute whereby the time for the
commenccment of the action may be liwited, and for all
other purposes, from the date of the issuing of the original
writ.””

The seventh section of the Act of last Session runs thus
Notwithstanding anythiog contzined in the Common Law
Procedure Act, 1856, no writ of capins shall be ¢ rcnewed,’”
but on the cxpiration thereof a new order for arrest may be
ubtained. And the third section provides that the officer
to whom the capias may be directed, shall proceed within
two calendar mouths from the date thereof, but not afters
wards, to arrest the defendant thereupon. The capias now
will run only two months as we understand the statute ;
and regarding the complete change in the law of arrests,
and the mode of obtaining process, we can see good reason
fur the alterativn as to the duration of the writ.

As tho capias cannot be renewed, we do not sce how a
second or other writ can have any relation to a previous one,
for the purpose of the Statute of Limitationa.

The periods of limitation are in some cases short, and in
practice it not unfrequently happens that if a second or
third process cannot be connected with the first 8o as to
make the date of issuing the orisinal writ the commence-
ment of the action, the action is barred.

If then an action is coimnenced by capias, and the time
of commencement is important, what course should be
taken by the practitioner to mecet the difficulty that would
arise in case the first capias is not executed within two
wonths ?

In our opinion there is butonesafe course, viz. in every case
to commence the action by suing out a summonsin the first
instance, and where tho defendant is to be arrested, the
capias to be a proceeding in aid, viz., a capias after action
commeaced, under the fourth section of the Act of last
Session. This will not we apprehend be attended with any
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inconvenience, as a Judge's order must in every instance
be vbtained hefbre the writ cnn be sued ont, and the several
Deputy Clerks of the Crown are kept supplied with process

The practico we should be disposed to adupt then would
bo this: an recciving instructions to apply for an order to
hold to bail, let a summons Ye sued out while the necessary
affidavits are being prepared ; before being sworn the affi-

davits to be intitled in the Court and cansc; and then if

an order is obtained from a Judge to arrest a defendant.
the capias to be sued out under the third section of the
Act. 1If our plan is not the best, we shall ut least have
warned the profession of the difficulty-—that a better method
of avoiding it may be devised.

One word more,  Caro should be iaken in using the old
forms to alter the endorsement as to bail, which will be no
longer “bail fur £——, by affidarvit,” but instead of the
last two words ¢ by Jue +'s order,” in all cases.

THE SURROGATE COURTS.

Until the Judges appointed under the 1ith section of the
Surrogate Courts Act of last Session have framed the neces-
sary Rules and Forms, there will doubtless be much diver-
sity in the forms used, and delay may arise from want of
full particulars in the notice to the Surrogate Clork, required
by the 28th section of the Act.

It is not at ail probable that these Rules will bo out
before the latter end of the year; and in the meantime
we ventare to supgest that the forms used might be some-
thing like the following. Take for example the ordinary
case of executors ap;lying for probate of a will :—

(Style of Court to whick application made.)

To the Surrogate Clerk,

You are hereby rotified that apvlication has heen made
to this Court fur a grant of the Prubate of the Will bearing
date, &e., of ——, deceased, who died on the —— day of ——.
&ec., having at the time of his death a_fixed place of abode at ——
in the said County of ——, by —— and —— of, &e., the execu-
tors named in said Will.

, Registrar,

The names, places of residence, and additions of the ex-
ecutors, should be stated at length ; and the place where the
testator had his fixed place of abode at the time of his death
should be particularly specified in the application to the
Cuart, as well in the notice from the Registrar of the Court
to the Surrogate Clerk.

Should the party have resided out of Upper Canada at
the timeof hisdeath, or have had no fixed place of abode there-
in, as the application to the Court must be varied accordingly,
so also must the form of notice to tho Surrogate Clerk. In
such case the grant may be obtained from the Court for
any County in which the deceased had real or personal

catate, and instead of the words in italics the statement
would run thuy :—

“ Having at the time of his death no fixed place of abnde in
Upper Cannda, but huving thero renl estate (or us the case may
e) in the said County of R

The application for grant of adwinistrution might be r¢

follows.
(Siyle of Conrt to 1chich application mude.)

To the Surrogute Clerk,

You are herehy natified that application has been made
to this Court fur a grant of letters o adieunisteation of the per
sonel estate and offects of ——, luts of —, (describiny decea-
e s before) whu died intestate on or about the dny of
—— &e., by A, B, ol ——, inthe County of ——, &e., widuw
(or as the cuse may be) of the snid decensed.

Registrars of Surrogate Courts must take care that the
applicutivn to their own Courts is used as & guide in fram-
ing notice to the Surrugate Clerk; and such applicativns
ought in all cases to be so worded as to give the necessury
particulurs, and show that the Court has jurisdiction by
fixing the place of abode of the decensed, or showing that
he bad property in the particular County.

THE ENGLISH PRESS AND HARRISON'S COMMON
LAW PROCEDURE ACTS.

In the proper place will be found still another review of
this work, tahen from the ¢ Solicitors’ Journal,” an Eng-
lish Law Periodical of note, having a very large circulation.

We cannot forbear referring to it as something of which
not only Mr Harrison himself, but the profession generally
in Canadamust fecl justly proud, us we believe, that since
the commencement ot our legal annals no Canadian law
publication ha received such an extended and flattering
ootice in England, and morcover from such eminent au-
thorities.

It will be seen that the writer of the Review, now being
referred to, in his first paragraph, gives us to understand
that his attention is but rarely attracted by any work
published out of Kogland, and that it must have strong
claims to merit to procure a place in his coluinns. He says,
“ as a general rule, neither Colonial nor Foreign law trea.
tises are reviewed in this journai, for such space in our co-
lumnns as is available for the purpose of noticing new books,
is fully engrossed Ly authors who register at Stationers
Hall. OQccasionally, however, we find among books sent to
us from abroad, some with peculiur claims upon our con-
sideration, and the one of which we are about to give a
short account, appears to fall within this class.” And
again after speaking of the common practice of hurriedly
anootating statutes after the close of a session, and the
ephemeral character of such productions, he says of Mr.
Harrison’s work by way of comparison, ¢ It was not har-
riedly put together a few weeks after the statutes passed,
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but it 13 the fruit of a careful consideration of their provi-' HNISTORICAL SKEICH OF TIE CONSTITUTION, LAWS

sions, and of the effect of the numcerous cases decided on
their analogous clauses in the Eoglish Aets. Mr. Har-
rison’s work is in fact a full practice for the Upper Cana-
dian Courts, including the County Courts of the Colony;
and though for our own use we would prefer the form of a
continuous exposition of the course of the Courts, after the
manuner of our own Chitty’s Archbold; it is but justice
to suy that no pains have been spared to make the notes as
practical as possible, and that the annotator appears tho-
row; bly to understand his text, and to be remarkably well
up in the kaw of the Mother Country.”

This is certainly very fluttering to Mr. H.rrison, and
fully bears out the predictivn of the writer, when speaking
of the work shortly after its commeuncement, and before
the author had any conncction with this journal.

Its first pages gave evidence of the industry and research
about to be bestowed on the book, and all must admnit that
it fully sustained its character throughout. We expressed
our fears about the same time, that Mr. Harrison’s labors
would be without adequate compensation, and in this also
we came but too pear the truth, yet, we hardly imagined
then that this would be in part owing to the fact of his
subscriptions remaining unpuid.

What would the editor of the Solicitors’ Journal have
thought of the liberality of the profession in Canada, as
patrons of native talent, if after writing his review he had
read the rewmarks with the same caption as this article in
the last number of this journal, by which it appears that
sume subscribers actually refuse to pay 86 fur a work that
in Eugland would be cousidered cheap at threo times that
sum !

Authors are not very plentiful in Canada, and it can
hardly be wondered at when we consider, that a writer be.
fore be undertakes a work however useful or necessary it
may prove, must first be able to afford to pay for his
laurels.

MUNICIPAL GOVERNMENT.

The power of a Musicipal Council to interfere with pri-
vate rights of property without compensaticn to individuals
injured, wherever it exists, is never encouraged. The case
of Shuter v. The City, for which we are indebted to a
Philadelphia contemporary, decided on this point, will be
read with interest. The application to municipal corpora-
tious of the maxim, “Sic utcre tuo ut alicnum non ledas,”
under the circumstances stated, appears to have been just,
and, so far as our knowledge cxtcads, supported by ad-
judged cases. On this point we believe there is little differ
ence between the laws of Canada and of the United States.

AND LEGAL TRIBUNALS OF CANADA.
(Continued from p. 5.)

A Vassal or Seignior of o Fiet moy graut leases for ever
of the whole or any part of his fief en roture. The law
calls such grants concessions, ou buil & cens et ventes fint-
cicres nun rachetable, annuel et perpétued.

These funded annual rents represeut the suil or part of
the seigniory so grauted, and scem attached to it for ever
The grantee i called by the lurd of the fief his ccnsitarre,
his tenant.  This annual reat and cens is iu most seiguio-
ries oue half peuny of reut for every arpent or superficial
Freuch acre the coucession contains, and half a bushel of
wheat for every twenty acres, with a penny of yewly cens
for the whole.  Sume Seigniurs, tv induce the scttlement
of their estates, have conceded their Jands at a less annual
rest. In the Distriet of Quebee, a capon, instead of the
half bushel of wheat, was usually paid; and at the first
settling of the conutry many rotures were granted, paying
annually but one or two suls or half pence of crns fur an
entire furm of ninety acres. It is this cens which creates a
roture or lynolle tenure, and is as distinguishing a symbol
of it as fealty nnd homage is of its contrury, a fef.

There is not any positive law to restrnin the Scignior
from obtaining as much yearly rentas he can from those who
wish to scttle on his estate.  Yet the dict of 1711 gave
the Intendunt authority to concede for the King's beanzfic,
and at the customary price or rate of the other roture
farms of the seigniory, such uscultivated woodland farws
as t1 ¢ Scigeior without just cause refused to accede. This
arbitrary power was never carried intu effect by positive
example. The same edict forbids the Scignior to sell his
woodlands for money, or in any other way than annual
rents or cens et redevances annuclles. Another edict of
the same year, 1711, requires that every person who takes
a roture grant from a Seigovior shall settle and build a
dwelling house on it, in twelve months from the date of his
grant, otherwise the Seignior may re-unite it to his domain.
Of this there are many examples under judgments of the
Iotendant’s Court; there are also examples of scigniories
being reunited to the King’s domain for a similar cause,
neglect of settiement.

Corueces or days’ labour of the tenant to his lord are not
of right or understood as annexed to lands ; yet they way
be specially covenanted for, as may be any other personal
obligation that can bo valued in money. Without such
agrecment the rule of law, under the custom of Paris, point
de servitude suns titre, would relieve any censitaire from
whom his lord should exact such servitude. This priuciple
of law holds equully good against the Crown. It was the
plenitude of the power of the French Crown, which at will
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appropriated the lives and fortunes of his Christian Ma- - Parliament) to whom they are addressed.  And when so
Jesty’s subjects, that ealled out Cunadian eoreees and per- registered, advertisements and publications may then be
sonul services when required by the Intendant or Governor ! made in public places, to notity the vassals and tenants of
General.  The manner of obtaining Lettres de Terrier in | the commission.

France is snbjuined. The power of granting Lettres de Terrier was vested by

When a Seignior is desirous of making out a terrar of | a law of the Provinee of Lower Canada, hereafter to be
his estate or fief, it is customary to obtain the King’s let- | noticed, in the Gouvernor Gene:al.
ters authorizing him to do it.  These are called Lettres de —_— _—
Tervier.  Without obtaining such permission, where the SURROGATE COURTS.—TEMPORARY ORDERS.
maxim of w0 estate withont @ lord is admitted, he could
only exact acknowledgments from his temants or censi-
taires at every change of vassalage. the following Tewporary Orders :

These letters are obtained under the Great Seal, or in| 14 The forms now in use in the Surrogate Courta shall bo
the Chancery establishment near the Parliament, where ! used by the Registrars of the said Courts as guides in framing
the fief resorts or appeals to in judicial proceedings. The | forms under the said Act:

Judzes who order the registration of Ruyul letters ought, 2ud. The fees now pagable to Registrars and Officers of the
to appuint a notary or other officer of public character | said Surragate .Cuurls may be dem'.xmlcd and rcccu'cd’ by
1o receive the acts of fealty and homage, of avowal, d tail, | Registrars aud Oflicers of the Courts in respect to procecdings
declaration or acknowledgment, and of all other decds, re- under the said Act, in .uddlllun to the fecs for which they are
newing the titles and rights of the fief And for that fo nocuunt unfler the said Act; 3

§ = R 3rd. The fees to be taken by Attorneys and Barristers
purpuse they ought to enjvin the vassuls to appear before respectively, practising in the said Surrugm; Cuurts in respect
such officer, to exhibit and communicate their titles, and | to business under the said Act or under any Act of the Parlia-
afterwards make up such acts of fealty and howage, avowal, | ment of Upper Carada, or of this Proviace, giving powers or
detail or acknowledgment, as the reoewal subjects them to. | jurisdiction to tire said Courts or to the Judges thereof, shall
The Royal letters usually set forth the rights of the per- | be the same as nearly as the nature of the case will ullow, as
son at whose instance they are obtaived, the motives for ge now payable on suits and proceedings in tho County
which they are grunted, and ission | Vurts;
lo. the Judgo to ublige  the consitures to full their |t The practice upen appecs frum the Surrogato Cuurs

S D . to the Court of Chancery, shall bie in accurdance mudalis mutan-
obligations; the nomination of the notary or commissary

. . ) dis, with the practice hitherto prevailing upun applicativa
who is to make up the land roll, the puins or penaltics that | fym the Surrogate Courts to the Court of Probate ;

may be inflicted or levied upon the tenants fur unfaithful | Thege, it is to be understood, are only temporary provisions
declarations, the right of obtaining by cowpulsory means | until a full budy of Rules and Forms can be settled, and print-
deeds deposited in public places, the right of attaching in | ed for distribution.

default of fealty and exhibitivn of titles, the penalties upon
officers who refuse communicativn of titles and deeds de- NEW MUNICIPAL MANUAL.

manded of them, the right of ascertaining boundaries and| The publishers (Maclear & Co.) have shown to us some
of punishing usnrpations, and of attaching for the Crown | of the sheets of this uscful wurk, and we can proniise the
the inheritance which made parcel of the seigniory. Municipalities full value for their money. So faras we can

Louis X1V., in 1638, ordered a general terrar of lands | judge, the Manual will be in all respects worthy of the
held of his domain throughout the kingdom of France, and reputation which the editor (Mr. Harrison) has acquired
established an office in the Bailiwick of Paris for that]for industry and ability in the field of lesal literature.
purpuse. At the same time, his Majesty suspended the The work is, we learn, nearly two-thirds completed, and
terrars of private Sciguiors until the general ferrar was will be issued, as promised, about. the 1st December next,
accomplished. at the ridiculously low price of two dollars per copy

An arret of his Majesty in Council appeared on the 4th | >rders should be sent in at once.

January, 1663, for perfecting the royal terrar, with rules
and regulations for estates held en finf und en roture. RETURNING OFFICERS.

The terrar of the Province of Bordeaux was partieularly}]  The case cf The Queen ex rel. Totten v. Benn, decided
ordered by an arret, in December 1680, by another in | by his Honor Judge Chewett, and reported in this oumber,
August 1682, and by letters patent in August 1752. will be read with interest by Returning Officers and others

The Royal letters must be registered by the Judge (or | concerned in municipal clections. The judgment is a valu-

The Judges appointed under the 14th section of ¢ tho
Surrogate Courts Act, 1858, on 31st Auwust last, made
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able exposition of the Lw on the duty of Returuing -

Officers, and the liability of candidates and others tamper-
ing with the copy of the Collector’s roll used for election
purposes.

LAW CLUB.

A movement,is now on fuot among the barristers of
Upper Canada to organize a Law Club, which will equally
protect the rights of suitors and the dignity and vsefulness
of the profession.  Sowmething of the kind is wuch needed,
and we learn with pleasure that the Attorney-General and
other leading members of the profession in town and coun-
try have countenunced the movement. It is intended that
during the approaching Michaelmas Term a meeting of the
profession shall be held, fur the purpose of discussing the
bust mode of effecting the objects in view, and of organiza-
tion.

DIVISION COURTS.

OFFICERS AND SUITORS.

ANSWERS TO CORBRESPONDENTS.

To the FEditors of the Law Journal,

Prestox, 15th October 1858,

GextLeneN,—Another questivn in connection with execu-
tion, is withreference to theapplication of the proceeds of sale
made under several executions against the same Defendant,
and when such proceeds are not sufficient to satisfy all the
claims,

Before, however, proceeding to the question in detail, I
deem it necessary fur the sake of illustration, to give an in-
stance where four judginents were rendered against one De-
fendant and executions issued thereon.

IN COURT MELD 7TH May, 1838,

Suit Na. 540. Entered 20th April—Judgmeat recdered 7th

May—Execution issued 4th August.
1y court newp 10Tu gury, 1858,

Suit Na. 660. Entered 1l4th June—Judgment rendered 17th
July—Executivn issued 31stJuly.

Suit No. 675. Entered 18th June—Judgment rendered 10th
July—Execution isgund 31st July.

Suit No. 676. Entered 15th June—Judgment rendered 10th
July—Execution issued 31lst July.

Nole.—The last two suits being sent by mail were received
tozether, the letters bearing equal dates, were entered as per
Rule 8, one after the other, although they had each equal
rights to be entered first. On Suit No. 660 Judgment was
reserved for & week whichaccounts for tho later date of Judg-
ment.

On the last three suits the exccutions were hauded to
the Bailiff at the same time, together with a number of other
execations.  On Suit No. 540 the execution was handed to the
BAiliff four days afterwards, i, & on the 4th August. The Bai-
1iff made a levy upon the Defendant’s gouds on behalf of the
fuur executions on the 12th August, he advertised accordingly
and in due time rold the gonds. The proceeds of sale how-
ever did nnt amount ta a sum sufficieat to pay all four claims,
the Bailiff handed the pruceeds w the Clerk as required by
Rule 12, and it thercupon became the duty of the Clerk to ap-
ply such proceeds.

The question now is: By what method is the Clerk to apply
such proceeds ?

The several Division Court Acts us also the Rules are si-
lent vu this subject, which therefare to some parties appears
an apen question,

There are not less than four methods each of which has its
advocates and supporters,

The first method in: T pay No 660, next No. 673, then ap-
ply balance un No. 676 aud nuthing at all an No. 540,

The recond methud is: First to pay all the costs of the four
suits in full, and apply the remainder in the same manner ux the
whaole amuunt of the proceeds is applied by the first method.

The third method is: To make a ratable and proportional
distribution of the whule of the proceeds upon the fuur suits,

Aud the fourth methad is: First to pay all the costs of the
four snits in full, and of the remainder to make a ratablo and
proportional distribution upen the four suita,

The argument in favor of the first method is: that the
oldest execution must be paid first, that although the execu-
tions on the three latter suits were issued at the same time,
yet that the number of the suit must decide, and that there-
fore No. 660 is the oidest exceution.

The grounds stated for that part of the second method, of
first applying the proceeds ia satisfaction of the custs on all
four suits are: that costs should always first be paid out of
proceeds, that since the Bailff is entitled to receive bis fees
for enfiriry every one of the four execatinns out of the pro-
ceedy, there is no reason why not the Clerk’s fees for issuing
the executions should also bo paid out of such proceeds, and
that if it is correct t pay the Bailiff’s and the Clerk’s fees on
the executiuns, the same reason should apply for the payment
of all the costs out of the procceds, Moreaver, that it would
be but just to at least pay the costs of the several suits, where
the proceeds are not sufficient to pay all claims in full. The
other part of the second methad is explai ~d abuve.

The reasvns given for the third meti. ave: that a ratable
and praportional distribution of the proceeds i the most fuir
and ¢quitable manner, that although the Division Court Acts
and Rules are silent on that subject, yet that these Acts are
pervided by a s;’;iric of equity which would appear to justify
the third method, and that moreuver since the Legisluture,
by the 65th Sectian of the Division Court Act of 1850, has pro-
vided fur an equitable distribution of proceeds of sale under
attachment, a desiation from that methud would be arbitrary
and contrary to the spirit of the Division Court Acts. That
the Bailiff by virtue of the four executions did make a levy,
did advertise and sell on behalf of the four Plaintiffs, did
charge fur the enfurcingof the four execations, which charges
form part of the costs on each respective suit, and that there-
fore the proceeds of such sale belong to all the four suits and
should be distributed among them ratably and proportionally.

Fur the fourth method the reasvns are given in answer to
the secand and third.

Besides that which has heen mentioned in favor of the me-
thads respectively, there are also arguments advanced against
the same.

Against the first method it may be said, that the mere num-
ber of 4 suit should not establish its seniority, that the date of
the jadgmentshould havo also some effect on the seniarity of a
suit, that while No. 660 is the first suit in number amonyg the
three Iatter suits, it is the latest in respect to the date of
judgment, that if numbers alonc establish seniority, No. 540
would have priority, and if the date of ihe judgment would be
the guide, then No. 660 would be the latest suit.  Again, if
by number alune the priority of a suit is established it would,
in a case where two suits against the same Defendant come to
the Clerk’s Office at the same time, place the Clerk in a posi-
tion where be wmight be cxposed to the chnrge of partiality, for
having given preference to one plaintiff in entering his suit
belare that of the other, as in No. 675 and No. 676.
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Against an application of proceeds in payment of the costs,
first — may be said, that the costs form part and parcel of
the suit, and should therefore not be provided for separately.
And against a ratable and proportional distribution of pro-
ceeds may be replied thatthere only exists an analogy though
no precedent for such a method.

An instance of the above description for application of pro-
ceeds, it is true, is not of frequent occurrence, but even if it
only unce takes place it is necessary for a Clerk to know how
to proceed in order to act legally ; If therefore, Geentlemen,
you would be so kind to express your opinion on this subject,
the same will be very thankfully received.

In the meantime allow me to remain,
Respectfully yours,
: Orro Krorz.

{The questions in regard to right of priority of executions
from Division Courts, asked by our valued correspondent, Mr.
Klotz, seem difficult to answer satisfactorily, as it is not pos-
sible under the peculiar circumstances of the case, although
such as may very often arise, to point out any mode of pro-
ceeding which would at the same time satisty our ideas of
what was the proper practice to pursue, and be in accordance
with the * spirit of equity,” which Mr. Klotz justly observes,
is intended to pervade the administration of the Jaw in Divi-
sion Courts.

We think that the first mentioned method is the proper one,
and is analogous to that by which the Sheriff is okliged to be
governed, in respect to writs of execution from the Superior
Courts. He must apply the whole proceeds of a sale on the
writ first placed in his hands, irrespective of the date of judg-
ment or any other circumstance, until it is fully satisfied, and
the debt, costs and his own fee made. Itis true that he can
hardly be placed in the same position as the Division Court
Bailiff, by receiving two or three writs against the same per-
son together, and without any instructions on which to act
first, and therefore we think that the Bailiff should be guided
by the numbers of the exeoutions, the probability beingin favor
of judgment having been first rendered in the suit which had
the lowest number, and which was undoubtedly first entered ;
the latter circumstance being of more weight than the former,
as we apprehend that the time of giving judgment does not

We need hardly again say, how gratified we feel in re-
ceiving such letters as Mr. Klotz writes. and how desirous we
are that others should follow his example. We hope to see
the ti.ue when a unifurm practice in all respects will be set-
tled for the Division Courts, and most of the difficulties which
officers now often meet with solved.

These difficulties to be obviated must first be known, and
should receive as full discussion as possible, so that every one
who like Mr. Klotz, contributes his quota of information on
the subject, may some day have the satisfaction of knowing
that he had assisted in perfecting the laws to the benefit of
himself and the community to which he belonged.— Eds. L. J.]

THE MAGISTRATES' MANUAL.

BY A BARISTEB-AT-LAW-—(CorTmiGar RESERVED.)
Continued from page 229, Vor. 1V,

VI.—BAILING OR COMMITTING FOR TRIAL.

Duty of Magistrate after hearing.—If the evidence on
the part of the prosecution is, in the opinion of the magis-
trate, insufficient to put the accused on bis trial, it is the
duty of the magistrate to cause the accused to be forthwith
discharged. But if, in his opinion, the evidence is suffi-
cient to put the accused on his trial for an indictable of-
fence, although it do not raise such a strong presumption
of guilt as would induce the magistrate to commit the ac-
cused for trial without bail, or if the offence be a misde-
meanor, then.the magistrate shall admit the accused to bail.
If, however, the offence be a felony, and the evidence
given be such as to raise a strong presumption of guilt,
then the magistrate shall commit the accused to the Com-
mon Gaol, to be there safely kept until discharged by due
course of law.*

Form of Warrant of Committal—The warrant which
ought to be under the hand and seal of the magistrate
may be in this form :

- materially affese tire; 5
We think then, that the execution which should be oon-
gidered as having been first placed in the Bailiff’s hands,
should be first satisfied, both as to debt and costs—then the
next in the same way and so on ; and that nothing should be
spplied in the way of fees or otherwise on one execution until
the previous one is paid off.

e know of no precedent or authority for any of the three
last methods. The principle of equal distribution may seem
fair and equitable, and might perhaps in some particular in-
stance be the most just that could be adopted, but such an in-
stance is of too rare occurrence to warrang s departure from
the general rule of practice.
~ Ashort time sinos our present correspondent, if we remember
rightly, discussed the question whether the Clerk should issue
execution when due, or wait for instructions from the person
entitled to it. We then gave it as our opinion, that be should
wait for the instructions, and the point now mooted by Mr.
Klotz furnishes an argument in favor of our being right, for if
the Clerk did notissue an execution until ordered to do so, the
instances would be rare indeed, where two plaintiffs would give
instructions at the same moment in cases against the same de-
fendant. Infactit would oceur only where done by letters taken
from the Post Office a¢ the same time. When this did happen,
theClerk we think ought to beguided by the number of the suits,
rather than by the letter first opened, as there would then be
less grounds for suspicion of partiality, if in all such instances
a rule was followed wbich could be shown had been acted
upon, .

Arovines ol Lanadn; {Gewnly - 0x United Oountics, or as the case
may be) of——

To all or any of the Constables, or other Peace Officers, in the
(County or United Counties or as the case may be) of and to
the Keeper of the Common Gaol, of the (County or United Coun-
ties, or as the case may be} at , in the said (County, &e.,)
of ——. .

Whereas A. B. was this day charged before (me) J. 8. (one) of
Her Majesty’s Justices of the Peace in and for the said (County or
United Counties or as the case may be) of ——, on the oath of C.
D., of ——, (farmer,) and others, for that, (§c., stating shortly the .
offence); Theve are therefore to command you the said Constables
or Peace Officers, or any of you, to take the said A. B., and him
safely convey to the Common Jail at —— aforesaid, and there do-
liver him to the Keeper thereof, together with this Precept; And
I do hereby command you the said Keeper of the said Common
Gaol to receive the said A. B. into your custody in the said Com-
mon Gaol, and there safely to keep him until he shall be thence
delivered by dJue course of law.

Given under my Hand and Seal, this dry of ——, in the
year of our Lord ——, at ——, in the (Couniy, §¢.) of —— afore-
said. [x. 8] J. 8.

To what Court accused to be sent.—If the charge against
the accused involve a capital offence, or an offence of so
serious a nature as in the opinion of the magistrate, to make
it expedient to send the case for trial in the highest Court,

the commitment should be made to the Assizes of Oyer

#16 Vie. ¢. 179, 8. 17. 1 1b. Sch T. 1.
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and Terminer, or general gaol delivery for the County or
United Counties in which the offence was committed. But
if the charge be cognizable by the Quarter Sessions, (or Re-
corder’s Court in cities) the commitment may be either to
the Assizes, Quarter Sessions, (or Recorder’s Court if in the
city,) and in thelatter case it is usual, and the best course to
send the accused for trial before that Court, which wiil be
first held after the commitment. For it is considered that
a Judge of Assize under his commission for delivering the
gaol, is bound to clear it of all persons committed for trial.
Therefore it has frejquently happened that prisoners have
been discharged upon proclamation because the prosecutor
and witnesses were bound over in the manner next to be
noticed, to appear at the Quarter Sessions or Recorder’s
Court, to be held subsequently to the Assizes, and were
not of course present to answer wheun they were called at
the Assizes. {

Binding over the prosecutor and wilnesses —W henever
the magistrate determines to commit the accused for trial,
it is his duty to bind over the prosecutor to prefer an in-
dictment, and the witnesses to give evidence. This is done
by recognizances. Kach recognizance should particularly
specify the profession, art, mystery or trade of every per-
son entering into it, together with his christian and
surname, and the Township or pla.e of his residence, or if
his residence be in a City, Town or Borough, should also
specify particularly the name of the City, Town or Bo-
rough, and when convenient 80 to do, of the street and
pumber (if any) of the house in which he resides, and
whether he is owner or tenant thereof, or lodger therein. |
With respect to the sum in which the prosecutor and wit-
nesses are to be bound, this is left entirely to the discretion
of the magistrate. It is usual to bind the prosecutor in
the sum of £50, to appear and indiet as well as give evi-
deuce, but if he be a. mean of cousiderahle property and a
pear in any degree an unwilling prosecutor, it would be
pradent if the case be one of importance, to bind-him in a
much larger sum to ensure his attendance. It isalso usual
to bind over each witness in a sum of £10, to appear and
give evidence ; but where the witness is in good cireum-
stances, more especially if an unwilling witness, it would
be expedient to increase the amount to become forfeited,
in case of his making default in his recognizance.

Mode of taking recognizance.—On taking recognizances
the magistrate, if pressed for time, should enter the names
and descriptions of the prosecutor and witnesses in a book
kept for the purpose, with a proper heading, shewing the
nature of the offence, together with the sums for which the
parties are bound.  This minute may be signed by the ma-
gistrate, leaving the formal record of ihe recognizance to be
made out for signature afterwards. Having so eotered the
names of the persous to be bound, the magistrate should re-
peat the following form to the prosecutor :—

« You, A. B., acknowledge to owe to our Sovereign Lady
the Queen, the sum of £ ——to be made ‘and levied of your

oods and chattels, lands and tenements to the Queen’s use,
in case you ehall make defanlt in the condition of this recog-
nizance, which is that you shall appear at the next assizes
and General Gaol Delivery, (or the naxt Quarter Sessions of the

1 Stones Petty Sessions, 280. 7 Stones Petty Sessions, 281.
|| 18 Vie. 6. 179, 8. 12.

Peace,” or * Recorder’s Court,” as the case may be) to be
bolden at in and for the County of and then
and there prefer a bill of indictment; and give such evidence
as you know against the prisoner, C. D., for the offence of
which be is now charged, and not depart without the leave of
the Court. Are you content to be bound 1’

To which the prosecutor should answer, “I am.” It
may be observed that if the prosecutor hesitate to become
bound upon being required so to do by the magistrate, he
may be committed by warrant, of which a form is hereafter
given, to gaol until he conform, or until the trial can be
had.* So, of a witness who declines to be bound. The form
to be used when binding a witness will be much the same
as the above. '

Form of Recognizance.—The recognizance when after-
wards drawn up, may be in the follo¥ing form :— +

Province of Canada, (County or United Counties, or as the case

may be) of. .

Be it remembered, That on the —— day of —— in the year of
our Lord , C. D, of , in the — of , in the (Town-
ship) of —— , in the said (County) of y (farmer,) (or C. D. of
No. 2, — Street, in the Town or City of Surgeon, of

which said house he is tenant,) personally came before me, one of
Her Majesty’s Justices of the Peace in and for the said (County or
Unitnd Counties, or as the case may be) of , and acknowledged
himself to owe to our sovereign Lady the Queen the sum of N
of good and lawful current money of this Provinoe, to be made and
levied of his goods and chattels, lands and tenemeants, to the use of
our said Lady the Queen, Her Heirs and Successors, if he the said
C. D. shall fail in the condition endorsed.

Taken and acknowledged the day and year first above meutioned,
&t —— before me. 3
. 8.

CONDITION TO PROSECUTE.

The coudition of the within (or above) written Recognizance is

snoh, thet wheress ope A. B. was this day charged before me J. 8.
Juntice of the Pencs. within mentioned, .y 0 4. the gap~

tion of the depositions ;) if, therefore, he, the said C. D. shall appear
at the next Court of Oyer and Terminer or General Gaol Delivery,
(or at the next Court of General or Quarter Sessions of the Peace,
or Recorder’s Court,) to be holden in and for the (County or Uni-
ted Counties, or City, &c., or as the case may be) of — —*, and there
prefer or cause to be preferred a Bill of Indictment for the offence
aforesaid, against the said A. B. and there also duly prosecute
such indictment, then the said Recognizance to be void, or else to
stand in full force and virtue. ’

CONDITION TO PROSECUTE AND GIVE EVIDENCE.

(Same as the last form, to the asterisk,* and then thus:—* And
there prefer or cauee to be preferred o Bill of Indictment against
the said A. B. for the offence aforesaid and duly prosecute such
indictment, and give evidence thereon, as well to the Jurors whé
shall then enquire into the said offence, as also to them who shall
pass upon the trial of the said A. B., then the said Recognizance to
be void, or else to stand in full force and virtue.”

_ CONDITION TO GIVE EVIDENCR.

(Same as the last form but one, to the asterisk,* and then thus :—
¢« And there give such evidence as he knoweth upon s Bill of In-
dictment to be then and there preferred against the said A. B. for
the offence aforesaid, as well to the Jurers who shall inquire of
the said offence a3 also to the jurors who shall pass upen the
trial of the said A. B. if the said Bill shall be found = True Bill,
then the said Recognizance to be void, otherwise to remain in full
force and virtue,” '

pE—

* Stones Petty Sessions, 282. 16 Vie. ¢. 179, 8¢ch. O. 1.



LAW

M—

1858.]

D

JOURNAL.

253

Notice of Ricaguizance.—Kvery person becoming bound
in a recognizance is entitled to huve a written notice of
the recopnizanee, with the particulars thereof signed by
the magistrate, given to Lim at the time he becowes
bouud. *

Form of Notice—The notice of the recognizance may
be in this form : §

Provinco of Canada, (County or United Counties, or as the case
may be) of

Take notice that you C. D. of —, are hound in the sum of ——-
to appenr at the next Courtof Oyer and Terminer and General Gaol
Delivery, (or at the next Court of Generanl Quaitrtor Sessious of the
Peace, in and for the (County or United Counties, or as the case may
be) of o t0 be holden at —— inthe said ( County §e.) and then
and there (proserure and) give evidence ngainst A. B, and unless
you then appear theve, (prosecute) and give evidence accordingly,
the Recogmizance entered into by you will be forthwith levied on

ou.

Dated this —— day of —— one thousaud cight hundred and——

J. 8.
Commitment of Witness in the ceent of refusul—The
abave wmentioned warrant of commitment may be in this
ferm:

Pravinee of Canada, (County or United Countus, aor as the case
may be) of

To all ar any of the Constables or ather Peace Officersin the sad
(County or §c.) of » and to the Keeper of the Common Gaol of
the suid (County or Unided Count 01, ar as the cise meay bej at ——,
in the said (County, or as the cuse may by of ——

Wherens & B was lately charged before the undersizned (or
neme of Justice of the Pence, (onr) of Her M jesty’s Justices of the
Peace in awi for the said (C ury, or §e.) of .+ tor that (J§e
as in Summons to the Woness), and it having heen ade to appear
to (me} upon oath that E. F, of —— | was likely to give mater al
evidence fir the prosecution (£) daly issued (my) Summons to the
saidd L. F., requiving him to be and appear befme (me) on .
at —— or before such other Justice or Justices of the Peace ax
ahould then be there, to testify what he should know concerning
the snid charge so made against the said A. B. as aforesaid : and
the said E. F. now appearing before (me) or beng brought before
(me) by virtue of a Warrant in that behalf to testify as aforesaid).
Jath been now examined before {me) touching the premises, but
being by (mr) required to enter into a Recognizance conditioned to
give evidence against the said A, B, hath now refused so to do;
These arc therefore to command you the said Constables or Peace
Ofticers, or any one of you, to take the said I, F. and him safely
to convey to the Common Gaol at—— in the (County, §e.) nforesaid
and there deliver him to the <aid Keeper thereof, together with this
Precept ; and [do hereby command you, the said Keeper of the said
Comman Gaol toreceive the said E. F into your custody in the said
Common G:ol, there to imprison and gafely keep bim until after
the trinl of the said A. B. for the offence aforesaid,” unless in the
mean time the said E. F. shall duly enter into such Recognizance
as aforessil in the cum of before some one Justice of the
Peace for the said (County or United Counties, or as the case may
be,) conditioned in the usual form to nppear at the next Court ot
(Oyer nnd Termiuer, or General Gaol Delivery, or General Quarter
Sessions of the Peace), to be holden in and for the said (County or
United Counties, or as the casc may be) of — and there to give
evidence before the Grand Jury upon any Bill of Indictment which
may then and there be preferved against tho said A. B. for the
offence aforesaid, and al n give evidence upon the trial of the
said A. B. for the said ofic..c., if & True Bill should be found against
him for the same.

Given under my Hand and Seal, this — day of —— in the
year of our Lord ——, at &c. in the (County §-¢.), of ~—— aforesand.

[ 8] J. &

Discharge of such Witness —1f afterwards, for want of
sufficient evidence or other cause, the maeistrate belure
whom the accused <hall have been brouzht shall not com-
mit him or hold him to bail for the offence with which he
is charged, that magistrate, or any other magistrate for the
same territorial division, may direct the keeper of the
common giol where the witness is in custody to discharze
him; and it is the duty of the keeper forthwith to dis-
charge him. *

Form of Order—The order may be in this form : +

Province ot Canada, (County or United Counties, or as the casé
may he) of ~—-,

To the Keeper of the Common Gaol, at —— , in the (County) of
aforesaid :

Whereas hy (my) ovder datel the day of —— (instant), ve-
citing that A, B was lately before me then charged hefore (me) for u
certrin offence therein mentioned, and that E. F. having appeared
hefore (me) and being examined as a witness for the prosecution in
that behalf, refused to entor into a Recognizance to give evidenso
against the said A, B., and T therefore thereby committed thie said
E. F. to your cuctady, and requtired you safely to Keep him until
after the trial of the «aid A. B. for the offence afaro-ai l, unless in
tho meantime he should enter into such Recognizance as aforesaid ;
And whereas for want of suflicient ovidence agrinst the <aid \. 8,
the said B, has not been commit e or hal len to bail for the said
offence. but on the coutrary thereofhas heen since discharged, and
1t is therefore not neceseary that the caid E. F. should be.letained
langer in your custudy : Theve are therefore to order aud direct
von the saild Keeper to discharge the sall E F. out of your cus-
todv, ns to the «nid commitment, and sutfer him to go at lavge,

Given under iy Hand and Seal, this day of —= in the
year of Qur Lord —— |, 2t —— inthe ( Conata) §e ) aof —— -fore-
sid. (r. =] J. 8.

Transmission of Recogqnizances, {.—The several recog-
nizances taken, together with the written information (if
any), the depositions, the statement of the aceused, and
the recognizance of bail (if any), in cvery case, should be
delivered to the macistrate. or the proper cflicer of the
court in which the trial is to be had, before or at the open-
ing of the cuurt, on the first day of the sitting thercof, or
on such other day as the person who is to preside at the
court shall appoint. { :

m—ten

U. C. REPORTS.
QUEEN'S BENCH.
Reported by C NopiNsos, LsQ., BerrideratLaw.
TRINITY TERM, 1838,

Botrrox axp tae Tows Covxcit or T1E Tows o PETERBOROUGH.
By lvwo=1Interest of applicant— Pulblication,

An awnar of real sstate whis h hay bean sssessed fxentitled to mervoagainst a by-law,
though his uame docs not appear on the mll,

It in sufticient, under 14 & 15 Vie. ch 41, sec 18, that the manner of ascertaining
the consent of the electors should by prescrilesd by & notics attached to the pro.
posed bv-law when published, though the act says that it shall be determined
lry the by-lue.

The xame act directs that a copy of the br-law shall bainsarted at least four tines
it eah newspaper printed withia the limtts of tho wunicipahiy, but the court
refused to qush 2 by law, under which 1 large sum had been borrowed, becauso
1t bad been pub ished three times only in oneof two papers

A full copy of the Ly-law §n this c1se was not published, hut at the time of passing
a clause was added appointing the day on which it should come §nto aperation,
and directing that the debt sbould be pavatls within twenty yeare from that
dav. while in another clause the debentures were made pasable in twent years
froan thelr dates  Tho eourt, howerer, held. that whother tha provisivns of the
14215 Vie, ch. Y, 9ec 18 anlicee J.or of the 16 Vic, ch 22 sec. 2 suibesee 4,
were to gavern this wasan irregalarity for which they were not bound to quash.

Armour obtained a rule Iast Michachnas Term upon the Town
Council of Peterborough, to shew cause why a certain by law

# 16 Vic. ¢. 179, 8. 12, § Ib. Sch. 0. 2. ¢ Ib. Sch. P. 1.

* 16 Vic. ¢. 179, 8. 12, Ib. Sch. P, 2. § Ib. 0. 12,



LAW J

254

OURNAL. [NoVENBER,

S———

—

paseed by them on the 15th of September 1857, for coabling the
eaid Council to take £30,000 stock in the Port Hope, Lindsay,
and Beavecton Railway Company, should not be quashed, wholly
or in part, on the following grouuds:

1. That it was uot mnde with tlhe consent vst had a of majority
of the qualified electors of Peterborough,

2. Nor was the manncer in which the consent of tho majority of
the electors should be obtained provided in the by-law.

3. Nor was a public advertisement, contsining a copy of such
intended by-lnaw, inserted four times in each newspaper priuted
within the limits of the said town.

4 Nor was a copy of the said by-law advertised at all.

6 That the said Ly-law, or some material provision thereof,
wag not published for the informativa of the rate payers befure
the finnl passing thercof, aud that the by-law that was published
was not a true copy.

6. That the said railway company had no authority to build a
portion of the roud, to aid in constructing which tho by-law was
passed.

The bhy-law, as it was passed on the 15th of September, 1857,
recited that it was nece<gary aud expedient that the council should
suhscribe for and contribute st. ¢k in the Port Hope. Lindsay, and
Beaverton Railway Companny, for the purpose of aiding in the con-
struction of that portion of the snid railway between the village of
Miithrook and thie town of Peterhorough, to the extent of £30,000,
and that the money that should be required for paying calls upon
sueh stock should be raised by debentures,  That the anvual value
of the whale ratable property of the town according to the assess-
ment returnsof 1836, amounted to £14.884 7x.  That for the pay-
meut of the 30.000 and interest, as thercin provided, it would be
necessary to raise hy «pecial rate upon the whole ratable property
of Petertornugh in each year, unti the whole should be paid off,
over aud above all other rates, tue tollowing sums in each year dur-
ing the twenty years next fullowing the passing of the by-law—
namely, in 1858 the sum of £3,300, and o on through caca year,
to 1877 inclusive.

It thea recited that the annual rate in tho pound upon the whele
satable property required s a special rate for the purpese, to be
levied in the next twenty years fur the pigment of the said £30,
000 and interest, and fur the crention of a sinking fund for the loan,
waould he ag followa: namely, in each year 4¢. 531 in the pound.
And it also recited that the by-law had been approved of by a
najority of the duly qualified clectors of the municipality at a
meeting called and beld in couformity with the statute in that
behalf.

It then cnacted that it shonld be lawful for the mnyor of the
town of Peterborough for the time being, and he was thereby
authorised and vequired, for and in the name of the Municipal
council, for the sole ohject and purpoxe of ailing in and sceuring
the eanstruction of the said portien of the said rrilwey, to sub-
geribe for and take 3000 shares in the eapital stick of the said
Port Hope, Lindsay, and Beavertoa Railway Company, amounting
to £30,000.

2. That the mayor might borrow any sum not exceeding £30,
000, and bearing intrest nt the rate of six per cent., and payable
in twenty years from the date of the respective debentures, the
interest 1o be paid half-yearly.

3 That the mayor should cause debentures to be issued for the
snid loan in sums not less than £100 each, and to be pagable
either iu London or Canada, asthe purchaser might require, which
debentares shoald be placed in the hainds of the treasurer, and
iz=ned by bim under the nuthority of the mayor

4 That the money so raised should be applied in paying for tho
said stock, aad for the purpose of aiding in and securing the con-
strnction the said portion of the railway, and not otherwise,

5. That the debentures should all be made payable in twenty
years from their respective dates.

6. That for paying the dchentares and iuterest, the special
rates imposed by this by-law shout 1 be raised and collected upua
the whole ratable property of the town of Peterborough in every
one of the twenty years, in adition to all other rates, which special
rate should be paid to the treasurer for the time being at the same
time as ather rates collected for the year.

7. That the approval or disapproval of this by-law by the quali-

iied municipal electors of the municipality should be ascertained
in the manner pointed out hereinunder concerning the same.

And it was cnuced, Iastly, that this by-law should take effect
and come into operatlon on tho 17th dny of Septeiwber, 1857 ; and
the debt or loan thereby authorised to be enacted should be pay-
able within twenty years of the said last-mentivned dny.

At the foot of the copy of this by-luw, as certified, was this
notice:

NOTICE.

T hereby give notice, pursuant to the statutc in that hehalf,
that the above is & truo copy of & by-law which will be taken into
consideratiou by tho couucit of the municipality of the town of
Peterborough alter the expiration of one mouth from the first publi-
cation thereof in the Ecaminer uewspaper, published within the
said municipality, such first publicution thereof having beeu made
on the 11th day of Aungust, A. D., 1857,

s+ And 1 do further give notice, that on Thursday, the 8rd day
of September, 1857, at the hour of 10 o’clock in the forenoun, a
general meeting of the qualified municipal clectors of the said
municipality will be held in the town hall, in the said town of
Peterborough, for the purpose of cousidering the said by-law, and
approving or disapproving the same.

¢ (Signed,) J. Epwagns,
¢ Clerk of the Municipality of the Town of Peterborough.”
¢« Dated the 10th of August, 1857.”

y  The whole of this (i.e. including the notice) was certified by the
; towa clerk under the date of the 20 of Septewber, 1857, to bea
true and correct copy of the by-law as passed by the town council of
Perterborough on the 15th day of Septemiber, 1857,

The applicant, Mr. Boulton, swore that he was a freeholder,
and seized in feo f real property in Peterborough, for which he
had been assessed, and paid taxes fur 1857 ; that the by-law of
) which he aunexed the certified copy ¢ was not publisbed four tuues
iin each of the newspapers published within the municipality of
the town of Peterborough,” nccording to the third sub-rection of
the 18th scction of 14 & 16 Vic., ch. 51, but only the first seven
sections therecof, three times in the DPeterborough *¢ Review,” pub-
lished within that town, and four times 1o the * Ecaminer "’ news-
paper, also published in the same town, before it was subm’ ¢ d
to the rate-payers for theic approval : that no poll was takeu
ascertain whether a majority approved of the by-law, hut it w.s
merely submitted to a public meeting beld under the notice at-
tached to the by-law: that the whole of the by-law was uot sub-
mitted to the, rate-puyers according to the 4th sub section of the
2ad section of 16 Vic., ch. 22, bat the last clause thercof. as pas-
sed by the council, was added thereto by the sad couacil on
passing it. withoutits ever having been published or ordered to be
published for the information of the rate-payers : thatin h:s opinion
the company bad no suthority to make a branch radway from
Millbrovk to Peterborough, not having commeaced it within four
vears, the time limited by their original charter, nor within the
further period of four years from November, 1852, to which the
time was extended, within which latier perivd nothing was done to-
1 wards its commencement, though one was commeuced from Port
, Hope to Lindsay, and is now finished.
| There were atfidavits filed on shewing cause against tbis rule,
i that the name of the applicaut was not on the assessmeut roll of
| Peterborough for 1856 or 1857, and that no roll bad ye« bees made
{up for 1858  That the lioe of railway from Port Hope to Peter-
borough was laid down and staked out during the winter of 1852
and 1833, and that the work upon the road commenced before
July 1853, and about 40,000 cubic yards had been excavated,
based on a contract executed on the 24th of May, 1853 : that the
line from Port lope to Millbrook was made with all possible des-
patch under that contract, and was comploted before the 1st of
November, 1836: that in the full of 1853 a line was run from
Millbrook to Peterborough, being a second survey of that portion,
and whicli line was adapted, and does not vary from the other for
" the first cight miles from Port Hope towards Peterborough : that
, £38,00 ) had been expended before the 3rd of Febuary, 1858, upon
i that purt of the line between Millbrook and Peterborough, upon
which the iron had beea laid, and which would be ready for u<e
within two wecks; and that £26,000 had been expended on the
linc betwcen Millbrook and Peterborough in the last two mouths.
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It appeared that a pretended copy of the by-law to the end of
the seveath clause, and including the notice at the foot, but with-

out the paragraph or clause which followed that, was published on ;

the 12th of August, 1857, by being put up in the post office, and
in five principle hotels in the town: that the same was published
in the Eraminer newspaper then printed in Peterborough on the
11th of Augnat, 1857, and three next following weeks: that at
the meeting of the ratepayers, held in the town hall on the 3rd of
September, 1857, at 10 o’clock, pursuant to the notice, the mayor
being in the chair, and the ckerk being secretary, the by-law (that
is, down to the end of the 7th section) upen a motion made and
seconded, was put to the meeting by the mayor, and that a shew
of hands being called for, the mayor declared that in his opinion
the majority of the meeting was in favour of the approval of the by-
law. ¢ which decision was not in any manner appealed from.”

This was the result officially entered by the secretary in the
minutes of the meeting.

In an affidavit made by Elias Burnham it was sworn that the by-
law was unanimonsly approved of; and the town clerk swore to
the same.

It next appeared that at a meeting of the municipal council on
the 15th of September, 1857, it was moved and carried that the
by-law, entitled, &c., (according to the printed copy published)
be amended by adding thereto the following words, &c, (all that
now stands in the copy of the by-law, as above given, after the
7th clause.)

The by-law was then amended, and read a third time, and
passed.

Eceles, Q. C., and Hector Cameron shewed cause.

Christopher Robinson supported the rule,

12 Vie., ch. 81, secs. 155, 177; 14 & 15 Vie. ch. 109, secs. 4,
36; 14 & 15 Vie., ch. 51, sec. 18; 16 Vie., ch. 22; 16 Vic,, ch.

49 ; Bryant and the Muaicipality of Pitsburg, 13 U. C. R. 347,
were referred to in the argument.

Rousinsox, C. J., delivered the judgment of the court.

The applicant being owner of real estate in the town of Peter-
borough, which has been assessed, though he is not himself on the
roll a3 a resident inhabitant, has a sufficient interest in the matter
to entitle him to raise the question of the validity of this by-law.

Then as to the objections raised by him : that bas been abandon-
ed which relates to the alleged forfeiture of the charter on account
of the work not being commenced in time, and I have no doubt it
con'd not be maintained. S e e s

The first of the other objcctions is, that the consent of the rate-
payers had not been obtained, or rather of the qualified electors
of the municipality. By this we understand to be meant that the
electors were not polled ; but that could not be necessary unless
some one objected and a poll was demanded. It is declared that
the by-law was approved of by those present unanimously, and
there is no evidence to the contrary.

2. 1t is objected that the manner in which’the sense of electors
was to be taken was not provided for in the by-law, The 18th
claase of the statute 14 & 15 Vic., ch. 51, does literally provide
that the manner of ascertaining the consent of the electors shall
be determined by the by-law. But that must receive a reasonable
construction. The proposed by-law could not be an actual by-law
till after the consent of the rate-payers had been obtained, and it
was therefore incorrect to require that the manner of ascertaining
such consent must be determined by the by-law. When the by-law
came afterwards to be passed, all that operation would be over.

We see no more reasonable way of complymg with the enact-
ment than that adopted in this case, of printing & nolice of the
time and place of holding the meeting at the foot of the draft of
the proposed by-law, and authenticating that by the signature of
the proper officers, so that the draft of the by-law could not be
geen by any one without seeing the notice.

8. As to the publication, whatever we might think it right to do
where any formality as to notice has been clearly disregarded, and
especially if it should appear that there was an object in ommit-
ting such formality, we certrinly should not set a<ide a by-law of
this description for a slight and perhaps accidental failure in
that respect. The statute 16 Vic., ch. 49, seems designed to give
to the municipality the power of aiding this railway company by

F

passing a by-law ‘in the manper prescribed by, and subject to
the provisions of the statute of the same session,’’ ch. 22. We do
not see indeed that the by-law now in question was passed for
raising money on the credit of the consolidnted Joan fund, and if
it was not, then it may be said that the various provisions of that
act (ch. 22) are not applicable to this by-law, and that therefore
there remained a necessity for strictly complying with the 18th
clause of 14 & 15 Vie.,, ch. 51. Still we should not quash a by-
law of this kind, after it has been acted upon, on the mere ground
that in one of the /wo newspapers printed in the town, the copy
of the by-law was only published three times instead of four, when
in the other paper it was published four times. The legislature
have shewn by the later act, 16 Vic., ch. 22, that they deem]a
publication in one newspaper in the town sufficient ; and although
it may be that that is not the statute which governs in the case of
this by-law, yet we should not be exercising a sound discretion in
setting aside for such a cause a by-law under which a large amount
of money has probably been borrowed, and already expended.®

The last objcction is the one most material to be considered;
usmely, that in fact a complete copy of the by law was not pub-
lished at all till before the meeting, for that a material clause was
added to it at the time of its passing, which never had received
the approval of the electors, nor been submitted to them.

The later statute, 16 Vic., ch, 22, is not so strictly expressed
in this respect as the 14 & 15 Vic., ch. 51, is. It ouly requires
that the by-law, *‘or every material provision thereof, shall be
published,” &e.

The earlier statute directs that a copy of the by-law shall be pub-
lished, which no doubt by fair construction means the whole.

Now no doubt the part of this by-law which was added in the
council at the time of passing t, had never been submitted to the
elactors or published.

It provides that the by-lawshall take effect on the 17th%f Sep-
tember, 1857, two days after its passing, and that the loan to be
contracted shall be payable within twenty years of the last men-
tioned day.

In Bryant and The Municipulity of Pittsburg (18 U. C. R. 347)
we had an objection of this kind under consideration. But that
was & by.law passed under the statute 14 & 15 Vic., ch. 109, sec.
16, which is more stringent in its language than either of the
statutes which we are now considering; and the addition made to
the by law, alter its approval, was incomparably more material.

In the shape in_which this by-law was seen by the electors, it

Tparpotts to be intended to come into force immediately on its

passing, but on what day that would be could not be known, with-
in a few days at least. The providing that it should come into
operation fwo d1ys after its passing did really not crente a differ-
ence that we can suppose could possibly have influenced the de-
cision of any of the electors. .

The making the debt payable within twenty years from that day
was apparently not consistent with the other provisions of the by-
law as published and passed, for that makes each debenture pay-
able in twenty years from its date, and if the debentures were not
all issued, or at least dated, suon after the sct passed, the periods
would not correspond.

The councils should be very careful to comply with the statute
in passing such hy-laws, for where they are not they place’the
courts under the painful necessity of creating (as may be in some
cases) very great public inconvenience, besides most injurious
consequences to individuals, by quashing by-laws upont which
large sums of money have been raised, and debentures, issued
which may be circulating even in foreign countries.

Our aathority to quash by-laws, as given by the statute, is where
the by-law appears to us to be either wholly or in part illegal.
This seems, as we have intimated in other cases, to have reference
to What we shall find oa the face of the by-law, whereas the ob-
jections we have been considering are of gnother character. We
do not doubt our power to quash & by-law where it is shewn to
us that it has been passed illegally, a8 without some notice or other
formality required, which appears to be essential to the right of
the municipality to pass it. ~But where we interfere on that ground
it is, as we conceive, rather under the jurisdiction vested in us at
common law, than under the municipal act. And where that is
the case, we have a discretion not to_interfere on summary appli-
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cation, butleave it to the party complaining, if he pleases, to test Lehich they themsclses were liahle to their attorney, numely, netual

the validity of the by-lasw by resisting s operation, or by bring.
ing an action for any thing dosv unde i1, ns he may be advised.
And this, wo think, is a case 1 which we should take that
course.
Rule discharyged.

COMMON PLEAS.
IN BANC.
Repartet forr the U. C. Law JOCRXAL.
TRINITY TERM, 1858,
Befure the tion C. J. Drarer, the Hon, MR Justier Ricaanos, and the Hon.
MK, Jostics Hacarer.

Janvis v. Tie GREAT WhsTERN Ratuway CoMPaNy,

Csts—Saluried fgeut,

The Defondants angazed tha evehitsfve wervices of an Attarnev. in consjdaration of
& curlaln antaal sadary, nod auder noeot  letntion whisteocver washeto change
them ouls for sach services,  The Defend wuts furtbor attpulated with their At-
torucy that it all ceses where ooats Weredirected £ be pxedd to shewn they should
accrae to the benefit of the Attorpey, le<s such disburwments assbould hase
been patd by them in the prosecution of the proceedings.

Held, that under uich an agreement the Company was pot catitled to coata beyond

tho sctual and accessary disburssmonts of the catise

An nction on the case had heen brought by the plaintiff ngaiunat
the defendants, when a verdict was tound for the defendants. On
the 23rd July, the defendants taxed theircosts,  On the taxation it
was objucted on bebalf of the plaintiff that no costs conld be
allowed the defendants except such costs as they had paid or were
legaily liable for. The Muster overruled the objection, and taxed
the costs as between party and party.

On the 31st July the plaintiff obtained a summons from the
Cbief Justice of the Common Pleas, calling on the defendants to
show causo why the Master should not be ordered to revise his
taxation.

Oa the 4th August the summons was heard and discharged with
costs, by Mr. Justice McLean.

On the 25th August a Rule Nisi was obtained from this Court
for the defendants to show cause why the order of Mr. Justice
McLean, and all proceedings had or taken thercunder should not
be set aside, and why the Master should not be ordered to revise
his taxation of the costs, by disallowing to the defendants all
charges save those which the defendants paid or for which they
were legally liable to or chargeable with by their Attorney.

Several uffidavits were filed on behalf of the plaintiff tending to
show the agreement that existed between the defendants and their
Attorney ns to costs.

Two aflidavits were read on the part of the defendants.  One
the affidasit of their Attorney ; the other the affidavit of the Manag-
ing Director of the Defendants, which principally went to corrobo-
rate the statement contained in the former.

The plaintiff chicfly relied on the ~tatement contained in the affi-
davit of the Defendants’ Attorney, and as the judgment of the
Court was to a grent extent founded on the admissions contained
therein, we extract from the affidavits two of the principal pars-
graphs which relate to the termis of the agreement that existed be-
tween the defendants and their Attorney.

¢ That tho costs against the plaintiff in this cause are mine, that
is, such as arc disbursements by the defendants, and have not been
paid out by me, I shall have when collected to reimbure them,
but such c.sts as have been taxed to me as the attorney’s costs in
the cause are mine, and are due to me, and Wil not become the
property of the defendants under any circumstances whatever.

¢ That the engagement I have with the defendants does not in
any way affect my right to costs in any cases in which costs may
be recoverable by me, but that T ain paid a salary in lieu of ren-
dering any bills of costs as against them only.

M. C. Cameron showed cause against the rule, and contended
that the defendanty were justified in entering into such an agree-
ment as set forth in the affilavits, without in any way destroying
their right to receive full costs from the plaintiff.

Adm Wilson, Q €, and Audersan, in support of the rule <ub-
mitted that such an agreement utterly debarred the defendants
from recovering coats from the plaintiff heyord the amount for

Jisbursements and that the statements in the aftilavit of the attor-
uey ns te the *¢ costs being his,” were wholly unsupporied by au.
thority, in no case are costs dirccted to be paild to the attorney.
nor is the attorney to bo considered otherwise than as the agent
ot bis principal or client.  If the principal, a<was Iaid down in
Dooly v. The (ireat Northern Runliway Co., 4 Ellis & Bl., 311, could
not recover costs against tho opposite party, his attorney could bo
n no better position.  The language of the judgment obtmined by
the defendant ought to k2 conclusive on the question “that the
plaintiff take nothing by his said writ, Se., and thaut the defendnnt
(1ot his attarney) do recover against the plaintiff for his costs.

Duarkr, C. J.—1f this case bad depended wmerely on the ques.
tion which was advanced ar.d ~elied on when I granted the
swmnons originally, viz., whether under the circumstances tho
defendants were secking unlawfully to reahze a profit by the ser-
vices of their attorney, I should have no ditlicuhiy in saying tnt
tho rule should be discha:ged: nnd thit, after the explunation
which touk place between Mr. Brydges, the Managing Director of
the Gireat Western Railway Company, and the attorneys for the
plaintif amd the defendants, it never ought to have been moved ;
but the plaintifl's counsel huve argued this matter very ably and
on higher grounds.

It scems to Uc settled, that if the client be not linble to pay
costs to his attorney, he cannot huve judgment to recover those
costy against the opposite paity.

Thus, if the person acting as attorney for pliintiff or defendant
be not duly quabfied to practice, either from neglect to take out
his certiticnte, or because of the want of some neces«ary g ep to
make his admission regularly complete, he will have no right to
recover costz sgainst his client, and as a consequence the client,
unless he bas made advances to carry on the suit, or woull in
some way sustnin prejudice, cannot recover costs from the oppo-
site party. JHReeder v. Bloom, 3 Bing. 93 —— v. Sertun, 1 Dowl.
P. . 180; Young v. Dowlmai, 3 X. & J. 245 Meekin v, Whalley,
1 Bing. N. C. 69; Humphrey v. Harvey, 1 Bing. N. C. 62

The proceedings, uowever, are uot regular  Smuth v, Wilson,
1 Dowl. P. C.645; Bagley v. Thompson, 2 Dowl. P. C. G565; Hil?
v. Mlls, 1b. 696 : Hilleary v. Hungate, 8 Dowl. P. C. 56 ; Punterv.
Grantley, 3 M. & Gr. 29,

Sof the plaintiff sucs in forma pauperis and obtains a verdict,
nothing is to be allowed in taxatiou of costs in respect of fees to
the plaintiff’s counsel, or by way of remuneration for the services
of the plaintift’s attorney; and thiys is rested on the grouud that
the plaintiff, under the statute 11 Hy. ¢h. 12, was aot liuble to pay
them.  Dooly v. Great Northern Ralicay Company, 4 E. & B. 341.

The Courts have recoguized agreements between attorneys and
their clicnts only to charge costs out of pocket under ceriain cir-
cum-tances, or not to be paid unless successful, and binding on
the attorney and preventing bis claiming more from his client;
bLut 1 have not found in these cases any reference to the effect of
such an agreement as to the right of the opposite party in the
swit. The nature of the agreement was not that the attorney
should bring the action and advance disbursements, and not to bn
prid on any coutingency, or ouly to be repaid his advauces, but
that he shuuld not huave the claim against his client unless the
suit succeeded.  If successful, the client would be linble to him
and in that case there would be & right to tax costs against the
opposite party. The contract not being prejudicial to the rizhts
of a third party is as between the attorney and client upheld.
See Re Shelton, 14 M. & W. 806: Turner v, Tennant, 14 Jur. 429 ;
Thacartee v, Wackerson, 3 C. & P. 341 sed vede Draz v, Scroupe, 1
Dowl. P. C. 69; Inre Masters, 4 Dowl. P. C. 18. Stillitis said, in Bac.
Abr. Maintenance, b. 5, *“ neither can an attorney lnwfully carry
on a cau~e for another at his own expense, with & promise never
to expect a repaymeat; * and in Boz v. Barnaly, Hob. Repts. it is
said, ¢ if an attorhey follow a cause to be paid a sum in grossitis
champerty.”

The present ease is, as to the nature of the agreement, unlike
any of the cases that I haveseen.  As regards the Great Western
Railway Company, the attorney has in fact agreed that in cousid-
eration of an annual salary he will bring or defend all cuits and
actions, in which they are parties, without charge to them for his
<ervices in any such suits, whether snccessful or unsuccessful.
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He is to deliver no bill of costs to them; to have no right to reco-
ver those costs against them, except actual disbursements. In
lieu thereof he is to receive and has received this annual salary
or gross sum, in discharge of their actual or contingent liability.
This contract is strictly limited to remuneration for the attoraey’s
professional services; it/is not a contract of indemnity against
coste, which parties sacceeding in suits with them may recover,
but it covers the whole ground of costs between attoraey and
clients, and also the taxable costs between party and party in
cnses wherein the railway company are smccessful. In all such
cases the annual salary is a full compensation, and by the agree-
ment is to bar the attorney from further claim against his own
client. If the party who sues or is sued by the Company fails in
his action or defence, and turns out insolvent, the Company’s
attorney cannot claim any of the costs of the suit from them,
thongh, according to bis statement of the agreement, he is entitled
to those costs if he cun recover them from the other party. It is
farther explained and explicitly asserted on the part of the defen-
dants—that they are not benefited in any way whatever by costs
being recovered im their behalf; that they are not received by
them, nor is the amount applied in reduction or satisfaction of the
salary payable to Mr. Irving, but that they belong solely and
entirely to him

Such an arrangement ie well oalculated to stimulate the exer-
tions of the attorney—whose income must incresse with every
cause in which he succeeds for his clients, if the opposite parties
are solvent; while he has the certainty of his salary to remune-
rate him for bis time and labor, if unsuccessful. To be sure in
this event, the Company have to pay the opposite party’s costs
and still to pay the aanual salary.

We canuot divide the year's salary ratably among all the suits

_brought or defended in the course of the year, so as to fix a gross’

gum paid for each, nor would this be the intention of the parties,
because no doubt the salary is designed to cover all professional
gervices, not merely those rendered in suits brought or defeated.
Nor do [ at present see that an agreement in consideration of an
annual salary to advise a client whenever required, to do sll his
conveyanciag cr any other similar service, could on any ground
be questioned. K can only be doubtful when relating to prose-
cutiug or defending all suits and actions the client may choose to
undertake or defend.

It cannot makeany difference whether such an arrangement be
made by an attorney with a large corporation 1ke these defen-

dants, or with' a biak, or & merchant in extensive business, or
with s client bringing a single suit.

The puinciple is the same; and if the dictum in Hobart be law,
and it be champerty (or rather maintenance) to follow a cause to
be paid a sum in gross, I presume it will not be less maintenance
to fullow as many causes as & client may think fit to institute for
a sum in gross, which an annual salary is.

Bat it is not necessary to push the argument to that extent. It
is not denied that in this case the clients were not liable to their
‘attorney, Mr. Irving, to pay him any bill in respect of the parti-
cular services rendered in this cause. If the plaintiff were unable
to pay them, Mr. Irving could not recover them from the defen-
dants; and it is unequivocally asserted, that though as between
the defendants and their attorney he has been paid for those ser-
vices, yet the costs which the plaintiff is liable to pay do not
belong to the defendants. They neither require them to recoup
themselves for what they have pald their attorney, nor yet to
enable them to pay him. Their agreement disentitles them to
claim any right or control over them. Treating them as the attor-
ney's costs, he could maintain no action against bis clients for
them; and that is msde a test by Tindal, C. J., in Humphreys v.
Harvey, 1 Bing. N. C. 62,

The form of judgmens shows that in law the costs are treated as
belonging to the client; they are adjudged to bim; an execution
for them must be in his name. The Statutes 28 H. 8, and 4 Jac.
1, give them to defendants. If by his own agreement he has given
up all claim to them, ought he to recover them? If what was
suggested when the summons was originally moved, namely, that
the defendants sought unlawfully to realize a profit out of the
professional services of their attorney were true, I suppose the
taxzation would be prevented, for it would in principle amount to

allowing suits to be earried on in the name of an attorney, for the
profit of an uncertificated person. But the arrangement is that the
defendants are not to get any part of the costs; nor, as costs in
the particular suit, to pay them to their attorney. 22 Geo. 2, ch.
46, s. 11; Inre Jackson, 1 B. & C. 270; Inre Clarke, 3D. & R.
260 8 Moore, 214; Williamson v. Jones, b B. & C. 108,

Upon the best consideration I can give, I think the principle of
reimbursement must govern; and as the defendants bave made
such an arrangement as renders it impossible to apply any part
of what they pay their attorney as a payment on account of the
costs in this cause, they are only entitled to tax disbursements.

I bave abstained from suggesting various abuses that might
arise from such an arrangement a8 that stated in this case, where
the attorney was unscrupulous in his proceeding. To muitiply
suits and to sacceed per fas aut nefas would be bis interest; while
if the client were of s litigious character he might be induced to
bring or defend actions which he might otherwise let alone. In
the present case, I have no doubt all has been done in a spirit of
fairness and integrity, and only with a desire to do what was right
both ag regards the parties to the arrangement and- others who
might be more or less affected by it. The only imputation of
unfairness has been fully and effectually met and repelled.

In my opinion, the rule for a revision of taxation must be abso-
lute; but, under the circumstances; I do not think we should give
costs.

Per Cur, rule absolute.

WitLisaxs v. Tag ScuHoor TRustees oF Skc. 8, PLYMPTON.
School site—Statute 18 & 14 Vic., ch. 48.

Reported by E. C. Joxes, Esq., Barrister-at-Law.

Where a meeting was held to change the site of a schonl house, and arbitrators
appointed who met aud decided the question. but there derisfon was not acted
upon subsequently another meeting was called, and thelr decizion and proceed-
ings were acted upon and the site changed.

Held that the proreedings were frregular. and that the trustees had not autho-
rity to change the site of the school house without the sanction ofa special meet-
ing of the freeholders and householders, a' d that the second meeting had no
authority to alter the dvterminations previcusly made.

SPECTAL CASE.
The facts of the case sufficiently appear in the judgment of the
court given below,
S. Richards, for plaintiff, cited 13 & 14 Vie., ch. 48, sz¢. 12,

,,,w;z;mm 114 .16 Via.,-cb. 185, sec. 6. -
. C. Cameron, contrs, contended that section 11 does not

apply to an arbitration for changing the site, and that trustees
might go on calling meetings till they have their own way.

Drarer, C. J., delivered the judgment of the counrt.

The material facts of this case are, that the defendants are the
school trustees for school section No. 8, in the township of Plymp-
ton. That they considered the school house was not in as central
a situatian as it ought to be ; that it was unfit for school purposes,
being old and out of repair, and that the title to the land on which
it stood was defective. They, therefore, on the 28rd of January,
1857, called a special school meeting (under 13 & 14 Vic., ch. 48,
sec. 12, 12thly) for the selection of a new school site, at which
meeting & majority decided against a change. Thereupon the
trustees called a second special school meeting to re-oonsider the
question, at which the majority alro decided against a change;
upon which the trustees stated they would have the question set-
tled by arbitration, under the 11th section of the same act, which
provides, ‘“that in case of difference as to the site of a school house
between the majority of the trustees of a sehool section and &
majority of the freeholders or householders at s specisl meeting
called for that purpose, each party shall choose one party as ar-
bitrator, and the two arbitrators thus chosen and the local sup-
erintendent, or any person appointed by him to aot on his behalf,
in onse of his inability to attend, and a majority of them shal/l fin-
ally decide the matter.” An arbitrator was accordingly named
by the trustees, one by the freeholders or householders, and the
loeal superintendent himself -was the third. The site of the
present school house is on No. 24.  The local ruperintendint a1 d
the arbitrator for the inhabitants deci. ed ngainst selictirg » yew
gite. The other (the trustees,) arbitrator was in fuvcur of chang-
ing it to No. 28. The trustees being still dissatirficd, appiied to
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the chief superintendent of schools, and by his ndvice called an. | the first meeting,  But as the Tlth section does not, in express
other specinl meeting by the following notice : ** Notice is hereby terms, require the retercuce to he made at the meeting where the
given to the frecho ders and honechiotders of school section Na. &, | diflercuce nvises, but only prescribes that cadh party, a.e., the ma.
in the townahip of Plymptun, that a public meeting will be held! jurity of the trecholders and houscholders, and the tiustees, or a
at the residence of Jutes Bryson, on Saturduy, tho 11th day of ' majunity of them, should respectively name an 81bitrater.  Itmay
April, at 2 o'clock, p. m., for the purpose of a re-congiderntion of | be hield, without vi lence to the letter of the uct, that the arbitra-
the vchool site.  Dated the 81d of April, 1857, signed by the three | tion was duly gone into,  So far ay the result of this case is con-
trustees.  On the day named, 16 peisons assembled at the place j cerned it is not of so much importance, as if they had determined
nawmed, and the hour huving Leen ascertnined by the only two | the other way and the trustees had ncted on their decision,

vatches there, the meeting was o ganized, and aresolution passed 1 Ascuming the submissions valid, the statute saysthe arbitrators
by a :unjority of seven uuthoriving the trustees fo select a schooliave fnally to decude on the mater. Whether these wordy are 10 be
aite oa No. 23, being in cffect the same question whick bad been | constiued ns meauing that the question of changing the siteof the
submitted to the twe previons meetings, snd referred to the nibi-'school house ehall never bo raised aguin, 1 am not called
trators. About s quarvter of an hour after this meeting had been upon to decide. 1 am not, however, inclined at present 10 go that
dismigsed, n pumber of persons, foiming the majority of the resi- 'length.  But I cannot say T have the slightest doubt, that, after
dent frecholders and househollers of the section, arrived at the i the decision of the arbitrators, the snme trustees had no power to
place, and finding thut the meeting bad been held and dismiseed, ' refer the same question to another special meeting of the free-
they protested ngniust the proceediogs, slleging that the mceting ! holders and househiolders ; in other words, to appeal from an award
hud been held tuo soon, that it was then only two o’clack ; but they ! which is to be final, to n meeting of the same character as that
took no other step.  Two of the trustees, the third refuxing, select- ; which, ns one of the parties, made the reference, and to eall »
ed a site for a xchnol houre on No. 23, and took a conveyance special meeting to re-considrr the questien, which, =o fur as a ¥pec-
thereat, and afterwards ealled on him to join them in nceepting ! inl imecting was concerned, had passed to another tnbunal specially
the conveyance and taking steps for erceting a schnol house, but: appointed to dispose of it, ix a proceching «o plainly absurd that )
ho declived, nlleging that the lot on which 1t was propaced toercet " min surprised at its hung artempted.  1f the award was valid, the
the school house was enenmbiered hy mortgage  Then the two . matter for that year at all eventy, wag, in my opinion dizposed of.
made 2 cuntract to Lnild n schonl honee or £95, apd abouty  Butif the awmd ssmvalud, it s only becauce the second special
tho 31=t Ocioher Inst, npplicd to the thivd trustee 1o join in raising ~ meeting ealled to re-consider the determination ot the first meeting
the money, which he also refused, whereupon they made a rate ! was irregular and without authority, becau-¢ in other words, a
bill to 1aize the money, and attached thereto a warrant under the s specin) meeting having determined the question upon which it was
corporate seal, the thitd tiustee refusing tosign the warrant.  The * assembled, uo other special mecting can i e-considler that determi-
rate tll was carrrect, if they were legally emjpowered nnder the, nation. 1t must either be acquicsced in, or be submitted to arki-
circumstances to make it out aml impose the rate.  Upon this'tration.  The trastees then are m this dilemma. I the second
warrant the collcctor for the section seized and <old an ox of the special meeting was awtul itx determination wag lawful alen,
plantiff’s, to levy the portion of the tax impaoseld on hitn, where 'and as it ditfeved from the apinion of A wajority of the trustees, it
upon the plaintiff brought this action agninst the trustees 53 a ! waereferred to arbitration, snd the awand finully decidesthe matter.

corporation. U1If the second special meeting was unlawful, then the third special
Tho fullowing questions were raised : tmecting ealted within three montha ¢ for the purpose of the re-

1st. Whether the trustees have the power to huild a new school i
house and unpose and cullect a rate to meet the expenses thereof, !
without previously baviug the ¢
thiat purpose.

considerabion of the school site,” (the guestion submiited to the
first meeting, aud re-consulered at the second ) must be unlawful

sanction of & rpecial meeting for i A0, and then the whole foundation for the imposition of the rate
{13 destroyed.

o that the ustees have tahen upon thenselves to

2nd. Whether the notice eailing the special meeting for the 11th | changee the site of the school house, cither contrary to the decision
of April, 1837, was a nutice under shich that meeting could logglly | °F @ majority of the aibitrators, or if that decision isinvalid, they

consider antd decale the yuestiva of a change of school site.

3rd. Whether tins action can be maintained so long as said rate
bitl and warrant remsim unimpeached and in force.

4th. Whether said rate bill and warrant are suflicient in law.

Mr. Richirds, who argued for the defendants, referred ustothe!
statute 13 & 14 Vic., ch. 48, sec. 11 and sec. 12, 12thly, as con-
taining thie only enactments bearing on the question. The 6th
section of 16 Vic., ch. 185, has, however, an imp wtant bearing on
the tuutter, and the 12th section, Tthly and 9ihily, of the 13 & 14
Vic., the Comman Schaol Act of 1850, should also be reterred to.

1t i3 quite ciear that the trustees of & school L. .ve no authority
to take steps to change the site ofa school house without first call-
ing a special meeting of the frecholders aud houscliolders of their
section. If the majority at this meeting concur with the trustees,
or a mnjority of them, then the matter can proceed, but if not, then
a refcrence must take place under the 11tk section of the act of
1850, and the arbitrators, appointed in conformity with that sec-
tion, ‘shall finally decide the matter.”

The trustees were therefore regular in eallling the first <pecial
mecting. The majority then nssetnbled differed from the trustees,
and that difference left the trustees without authority to make the
change they recommended, but it did not prevent further proceed-
jngs. The proper step to have heen taken was, to have appointed
arbitrators. Iusiead of thiv, they (irregularly, as I think,) called
a second special meetinrg to re-consider the question. 1 do not
find any authority for this procecding. The reult was, however,
the sams, and no objection being raised, the trustees on one side
and the freehollers and houcchalders on the other, appointed
each an arbitrator, who with the lecal superintendent, gave thein
decision agninyt the trustecs. I am not altegether satisficd, thar
tho arbitrators were properly appointed, becsuse not cbosen at

jhave tuken the same step watheut the consent of a majority of the

frecholders and houscholders at a meeting lawfully enipowered to
expresa that consent.  Eaher way tneir ease fails,

I think, therelore, that the trustees had not aathority to change
the site of the school house (for ihat is what the first question
should be) without the sanction of a special meeting of the free-
holders and householders of the section.

I think, secondly, that the mecting of the 11th of April, 1857,
called for the purpose of the re-congideration of the school site,
had no authority to alter the determination of that question pre-
viously made.

I think the rate bill and warrant do not constitute a defence for
the trustees in this action.  Iudeed, this question was not argued
before us.  The defence was rested on the ground of the validity
of the proceedings for changing the rsite of the schoolhonse. The
powers of the trustecs of a =chool scetion are much more limited
than tho«e of & board of school trustees of cities, &e.  The 12th
section, 7thly, seems to require a reference to freeholders and
househalders of the section to determine in what manner the sala-
ries of teachers, ¢ and all other expenses of the schools,” +hallbo
provided for, and only gives the trustees power to impese an ad-
diti- nal rate for the deficiency, if any.  8thly authorises the trus-
tees to do what they may judge expedient with regard to the
building, repairing, renting, &c., the section school house and other
matters, but it is silont as to raising mouey to do any of these
things.  And %thly authorises them to apply to the municipality
of the township, or ¢ to employ their own kiwful authority s they
may judge expedient, for the raising and collecting of all sums
autharised in the manner heremnlhcfore provided to be collected from
the frecholders and houxcholders of the section by rate.” 1t is
not stated in the case, vor wus it on the argument, under what
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authority the trustees thought they were acting in imposing arate !

to rnise £995.

The case 18 also defective in not stating as a fuct, one way or the
other, wnether the meeting of the 11th of April did praceed to
buixness hefore the nppoiuted hour,
fevences, or determine ficts, on a case submitted s this is, The
epinion I have formed rests on the grounds wholly independent of
what is alleged ny having happened on that occasion.

CHANCERY.

epaorted by Rourkr A. Hanriax, Ivg, Barristerat-Law )

(IN BANC)
Ntcnours v. McDosanp axn Ross.
Master's Office—Sdiater—Contempt of Court— Attachment.

If A eclivitor who 16 alxo a bareister, whils o a master's office, use Improper or
fosulring lan 2uage tonard another solicftor, whilte aotng in the enduet of pro-
cerdimgs under a refervics, e will be beld jonlty of contempt of cnirt, and,
upn a certiticate of the s ts from the master, the couet may prechinds toe
otf uding party frem aizutn appeasiog beture the court, of i any of the oilices
of the wreral masters of the court,

Up. i she mahing of u asjtable apology, and upon payment of eosta, the offending
mly sy b sgain alluwed 1o appuar Lefore the conrt as if guch order had not

1 uude. (2oth June, 1808

This was an application on hehalf of the plaintiff. for an order
that an attachment wight issue against Cuuarles G. Crickmore, the
solicitor for the defendant, Angus Peter McDonald, tor a contempt
of this court in obstructing the proceedings in the office of the
Master, at Hamilion, under the decree in thns suwit, and for insuit-
ing the counsel tor the plaintiff while prosecuting the said pro-
ceedings, on the nincteenth duy of May last.

A. MeZDonald, in support of the application, read the certifieate |
of the Master at Hamilton, which was as follows: ** I beg to cer- :
tify to this honorable court, thiut on Wednesday, the 1tth day of ,
May last, 1 was proceeding as Master in taking tho accounts
under a decree of thus court, being atteaded by William Proud-
foot, E<q., the counsel for the plaintiff, and Charles G. Crickmore,
Fsq, the solicitor for the defeudaut McDonald. That during
the eoquiry, Mr. Crickmore, as [ was informed by Mr. Proudfout,
made a charge against bim which I Jid not happen to Lear, as I
was at the moment engaged in looking over a paper beld by a
witness, whem I had reculled for my own satisfaction; but on
Mr. Proudfoot appealing to me for protection, and on my asking
Mr Crickmore what be said, he promptly admitted that Le had
used language the effect of which was to charge Mr. Proudfuot
with falsehoed. I admenished hinm fur such conduct, and declared
that, unless an apology were made, I should fecl obliged to ask
L to lesve the oflice.  He immuediately apolugized to me as an
officer of tho court, but declived doing so to Mr. Proudfout, or
retracting in any way what he had deliberately said. The apology
to mywelt | considered satisfactory; but Mr. Prousdfoot submitted
that there should be one to himzelf, or that I should protect him
Feeling in doubt ns to what my pawers really were, [ declined
acting at all in the mean time; when Mr. Proudfoot declared that
unless he fuuud protection from insult in the Master’s office he
would not attend it, and immediately left.  Since which he has
not appeared in it. The refercnce lias been procecded with in his
abgence ; his client cither attending himself wor through other
counsel.  Mr. Proudfoot, at the time, did not point out the course
he desired me to take ; and on my asking bim how he wished me
to act, replied he would leave that to myself. Being under the
impression that after a satisfactory apology to myself s an officer
of the court the quarrel became a private one, and that I should
not be called upon to mix myself up with the personal difficulties
of practitioners, 1 for some time declined giving Mr. Proudfoot a
certificate of these facts; but on his supplying e with authori-
ties, and particularly with the case of Frenchv. French, 1 Hogan's
Reports, I have arrived at the conclusion that I was bound to give
him a certificate to be used before the court, and I have lost no
time in furnisbing him with this, having first shown Mr. Crick-
more the autborities under which I conceived Mr. Proudfoot was
entitled to it, and saying to him that it he could furnish me any
autharities overruling Frenck v. Frenck, 1 should be happy to
receive them, and should withbold my certificate until this day for
the purpose. He says le has been compelled by domestic afflic-

The court will not deaw in- !

tion to abseut himself from home, presenting him from searching
tor suthoritics, snd has consequently furtshed me with none.
Dated at Hamilton, this 14th day of June, A.D. 1848,
W. Lkceo, Master.,”

R. Martin, contra, rvead the affidavit of Alexander McDonell,
that he was present in the Master's oflice on or nhout the nine-
teenth day of May last past, being the oceasion reterred to iu the
Master's certifiente ; that one Henry S. Nicholls, & trother of the
planufl in this cause, was at the time being asked by the sad
Mazster, for his own satisfaction, as to the construction of a certuin
account ; that the said Henry 8. Nicholls eaid there wero ties
charged inthe account,  The Master told him not to mind theitems,
but, taking 1t for granted that the account was right, asked whut
would bo the cifect as to the form of such nccount, or what con-
struction he would put upon it; that is, suppusing the account
correct, wonld the defendant be entitied to o certaun money itemn
" theruin contaned, or words to that effect.  That therestpon Wil-

linm Proudfout, counsel for the plainul, for the purpose of mis-
Vleading the said Heory 8. Nichols, as depuncnt believed, or
inucing him not to answer the Master's questions, asserted that
they (meaning the defendants) in such account were charging for
" all the tics upon the line; that thereupon Charles G. Crickmore,
counsel for the defendant McDonatd, alleged and xtated that ¢« any
person who said there were more ties charged in theaccount thaa
| tae sum mentioncd in the account I holt in my hund, snys what
is not the cage."  That sad last mentioned necount contnined &
" number of items, which were allowed by the Master aud taken
,' from the account, as tv which the Master was asking for cxplana-
tion That to the best of deponent’s knowledge, remembrance
Land belicf, no other expression in any wuy offensive was used by
the sa’d counsel for detendant up to the time when the Master
asked what had been said; that he (deponent) did not bear the
explanation given by the said Charles G. Crickmore, as he had
oceusion to and did leave the 1oon. He further swore, that the
statement of the plaintitf, and also of the suid Henry 8. Nicholls,
was to the best of hix kauwledge and belief untrue, aud " at the
- said interruption of the counsel fur the plaintiff was calculated in
Lits effect to prevent tho said Henry 8. Nicholls from properly
answering the questions put to him by the smid Master.
I The aflidavit of Mr. Crickmoro himgelf was also read, in which
"he swore, that during the iovestigation of the accounts in this
cause, the Master, for his own satisfaction, wa~ asking trom one
Heury 8. Nicholls his opiniun as to a certain account, when Wil-
liamn Proudfoot, cuunsel for the plamnuff, stated that they (wean-
ing the defendants) were charging for all the ties in such accouut,
or to that effect. That upon hearing such statement, and know-
ing it to be untrue, he thought it s duty to contradict it, which
he did by alleging that any person who stated there was any
charge tor ties in the account referred to, other than the fir<t item,
which was expreysly excepted, ¢ stated that which was untrue, or
that which was not the case.” He also swore that he, the Master,
as he was informed, did not hear the statement, although sitting
at the same table and within a few feet of the place ho occupicd ;
that the Master, at Proudfoot’s request, demanded an explanation
or protection, or something to that effect; that in obedience
thereto he (deponent) repeated the expression, o far as he could
remember the same, and which was to the best of his recollcction
in the words above mentioned. He also swore that on such acca-
sion ho did not use the word ¢ fulsehood.” but only the expres-
sions above-mentioned ; that he used no threats or violence ot any’
kind on such occnsion, nor did he in any way obstruct the pro-
ceedings in the Master’s office.

On 5th July, the court having taken the whole matter ingo
consideration, an eatry was made of the following order:

+«Upon motion mauc unto this court on Tuesday, the twenty.
ninth day of June last, by Mr. McDonald, of counsel for the snid
plaintiff, it was prayed that anattachment might issue aganst the
said Charles Gonld Crickmore, for a contempt of this court, in
obstructing the proceedings of the Master's office, at Hamilton,
and for ineulting Willlam Praudfoot, Esq., the counsel for the
plaintiff, while pro-ccuting the said procecdings under the drcree
tu thie cause, on the nincteenth duy of May last past. Whereupon
and upon hearing read the certificate of the Master, at Hamilton,
filed in support of the said afplication, and the aflidavit of the
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raid Charles Gould Crickniore #nd Alexan ler McDoucll in oppoxi-
tion thereto, and upon hearing what was alleged by counsel for
both parties, this court wauy pleased to direct that the said appli-
cation should stand adjourned until this day, for judgment to be
pronounced therein; and the «aid application coming on this day
for judgment, this court doth declure that, under the circum-
stances set forth in the said certificate and nffidavits, that the aaid
Charles Gould Crickmore was guilty of a contempt of this court,
in having used improper and in«ulting language to the said Wil-
tinm Proudioot, while acting in tne conduct of the proceedings
under the reference directed by the said decree, nnd by reason
thercof this conrt doth see fit to order and doth acenrdingly order
and direct that the said Charles Gould Crickmore be and he is
hereby precluded from again appearing before this court, orin
the oflices of' the several Masters of this court, uatil this court
make other order to the contiary.”

This order continued in force until 14th September last, when
the court made an entry of the following :

s Upon wivtion this day made unto this court iy Mr. Drough,
counsel for the said Charles Gould Crickmore, ard 1t appearing
that the said Charles Gould Crickmore has written and placed in
the hinds of the Registrar of this court a letter ad ires<ed to Wil.
liam Proundfoot, Fxq., solicitor for the above named John Hiram
Nicholls, apologizing for the language used by him in the office 7
the Master of this court, at Hlamilton; and the said Charles Gould
Crickmo e alxo appenring in court and openly retracting the lan.
guage so used, and expreasing his regret for having mude use of
the same, this crurt doth see fit and doth order and direct that
the order of this court bearing date the fifth day of July last, ex-
cluding the eaid Charles Gould Crickmore from appearing before
this court, or in the office of any of the Masters thereof, be and
the snme is hereby set aside and discharged. And it is ordered
that the said Charlex Giuld Crickimore do immediately mpon the
service upon him of this order pay to the said Johu Hiram Nicholls,
or the person serving the same, the sum of five pounds, as and for
the costs incidental to the application of the said nfth day of July

last.” )”"!4-‘)\2[’) J?'.(. : \30%

(Reported by TrOMAS 1{0DOINS, F82., LL. B., Barrister-at-Law.)

Nicoors v. McDosaLo.
Practice—Appeal frem Master’s Report— Evidence.

The Master's Report it prima fucie evidenco of what it contatus, imteas appenled
from  No mutlon fuanded on such report can bu entertained whilo the appeal
is nubeard. But quere in regard to such matters 88 do nnt eoter jnto the
appeal (12th Vet 1858 )

C. G. Crickmore, for defendant, moved for an order for payment
out of Court of the differcnce between the amount found by the
Master at Hamilton to be due to the plaintiff, and the money im-
pounded inCourt ; also todissolve the injunction sofar as it involved
the lands mentioned in the pleadings: and to restrain proceedings
on an execution in a suit directed by the Court to be be broughton a
note made by one Brown, and one Macdoneil to Defendant. There
were 324,000 in Court, and the Master had found $9,000 due the
plaintitf.  The Master's report was before the Court, and was cvi-
deoce of the amounts so stated. The execution was in the Sheriff’s
hands, and the property was adveriised tor inmediate sale.

Proudfoot, contra. The plaintiff hasappealed from the Master's
report, and 1t can not be held to beevidence. This notion can-
1ot he granted until the appeal is decided, as it turns entirely
on the Master’s report. The sppeal was that the Master had
taken no account of the lands, stock, or partnership funds, hut
had merely charged mouey drawn from the Great Western Rail-
way Company.

Estex, V.C., delivered the judgment of the Court. The report
of the Master if not objected to, is prima fucie evidence that it is
right; but being appealed aguinst, a motioa founded wpon it is
informal. I cannet therefore dispose of this application without
disposing of the appeal, and that is not now before me. Asto whe-
ther the lauds, were partnership property or not, that cannot be
heard except on further directions. Icannot therefore entertain the
first portion of the motion in 1egard to the payment of moncy out
of Court or the dissolution of the injunction ; and in regard to the
execution, that ulso ought to be retused ; but in consequence of
its being in the Shentls hands, and the property being adver-

tised for salc, I will grant an order for the stay of cxecution on
payment of tho mouey into Court.

LeoNarp v, Brack.

Chnfrgron— Diyarrnd of noney into (larti— Eecdetice—Judgnecnt Oredifors,

A eonfesaion wa. given to secure a second set of auretios of & County Treasnrer,
but un an arbiteetion, it was ound that defaleations hed occueeed under u for-
mer dond. & surety In which was also Ju the secund  The evidenes wan contll t
ing ax to whether the protection was £ rane set or for all On s motion ta retain
moneya in the Sheriff o handa, whicli bad teen oinde on this confesston, 10 way

ardenad that the whale amount bo pald §nto Coust, aud that the subeeyuent
| Judgment ereditory should wait,

t (121h Oct., 185%,)

i The defendant was formerly Treasurer of the County of Eigin,
 and had,on bis appontment,executed » hond to tho Ceunty fur the

due performance of the dutios of lus office.  The County Council,
l a year or two afterwards reauired securities to u larger amount,
and a second boud was exccuted—aone of the nureties of the firsg
hond being also in the sccond.  Defuleations being sucprected and
ncknowledged, the defendant gave a coufession to the sureties on
the second bond for £3,000, to protect them from any lose.  The
accounts of the Treasurer were referred to arbitration, and it was
found that the defalcations oceurred under the first bond ; and an
affidavit had been put in that the confession was intended to secure
the surecties to both bonds,  The Sheriff had mnde £1,000.

Blake, on behnlf of the plaintiff, a subsequent execution eredi-
tor, moved that the Sheriff be dirccted to retain the money untit
the hearing of the cause; and read the affidavits of the defendant,
and of the surcty who negatiated the confession, that no mention
wns made of the first bond, and that the confession was given to
secure the snreties to the second bond.

Roaf, contra. The motion should be refused on grounds stated
in the first affidavit—that the confession was given to secure the
surctics on bhoth bonds.  Where there is a jurisdiction at law, this
Court shoald not be applied to; and if this confession was given
to secure o debt which was found not to exist, application should
be made to the proper Court to set it aside. The confession was
expressly given to secure against defaleation generally, and it
would be hard if the party who was surety under both bonds was
to be secured under one, which carried no responxibility, and no$
under the other which bore all. There wera also some judgment
creditors after the confession, and befors the exccution of the
plaintiff,

Blake, in reply. Thero is no evidence to show that the confes-
sion was to secure the first bond. The party who negociated the
matler way in the second bond, and acted only for his co-sureties.
The weight of evidence went strongly o show that the protection
was for the second bond. The surcty under hoth bonds acknow-
ledged that the first hond was not thought of at the time. The
amonnt of the intermediate execution is £100, and the order of
the Court might go for the balance of tho money in the Sheriff’'s
hands.

Estey, V.C., delivered the judgment of the Court. Tt appears
to me that when the defendant was applied to for the confessian,
it was unknown as to which bond the defaleations had occurred ;
and though it may appear that the confession was given to
secure those under the second, against such defalcations, the iin-
prossinn at the time secrms to have been that it was for all.  The
question however is left in great doubt by the affidavits, and it
would be scarcely wise in the Court to al ow the money to go
begond its control.  Though it is moved that the money remain in
the Sheriff”s hands, we may exercise a discretion, and order the
money into Court; and as the amount due the jndgment creditors
is small, and as the case will shurtly be decided, I will graut an
order directing the Sheviff to pay the whole nmount into Court.

Bakkr v. WiLsos.
IDegitimacy— Qom frcting evitence—Ieue at Law.
Whera the evidetice of & marringe’ §s conthicting, the Court will give the aption of
obtainiug mere satisfactory evidenoe, or direct an §ssue, or diswiss the tall.

In this cause Jhe bill was filed by the infant of John Baker de-
censed, setting out the following facts :—DBaker was scized of 13
acres of land in Bayham, on which he borrowed £30 from ono
| Jones, and gnve him o deed aud took buck a bond fur re-convey-
ance, on payment of the sum advanced. After Baker dicd, the
defendants, Wilson and Colling, took out administration. Wilson
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and Colline as administratar« hatrrowed from the father of the de-
feminnt £53, and paid off Jones' elaim fur £30.  They took from
him n conveyance of the land, and afterwarlde without any an

thority they sa'd the Innd to one Miller for £2. 0 (stated to he much
Tes« than ity value)  The bill charged fraud by adwinisteatars, and
nntice of anch fraud ta Mitler when he purchiaved.  Miller ejected
thie plaintiff from off the premises.  The Bill prayed that the con-
veyance made by Wilson and Collins be deciared void and cancell-
ed, or if VMiller had not notice, that he may be declared a Mort.
gagee, and he yrdere to convey to plaintiff on payment of sum ad

vaneel  That Wilsan and Co'ling be declared trustees for plain-
titf anid ordered to convey the land to plaiutiff; al<o an account
prayed for. To this the defendants answered: that piaintiff is
tllegitimate ; that the sale was bona fide and without fraud; and
that the ndministrators had power to vell to Miller.

Doyle, for plaintiff.

Frzygerald, for Defendant.

Estey, V.C.—The only evidence impeaching the legitimney of
the plaintif is Wagne's and lis wife's, and as to their evidence
it seems of donbtful credibility ; on the other hand the only direct
cvidence of the marriage is the mother’s, which cannot perhapa be
more relied on.  Other witnesses, npparently respectable, say that
Baker trented her as hix wife. Upon the whole perhaps fur-
ther inquiry, and in the form of an issue would he desirahle, that
it may be offered to the plaintiff, and if it is declined the Bill 1
think should be dismissed with costs exclusive of the esidence:
which for the most part is i.relevant, and of wilich each pavey
should pay his own costs, except of that relating to the legiti-
macy, of which the defendants would have their costs.

Seracar, V.C. I do not think that upon the present evidence
we can decree for the vlaintiff.  The marrjage of the plaintifi's
father with the mortgagar is not proved by direct evidence, except
that of the mother Lerself, and that is open to s me suspicion;
and if Elizabeth Wayne is to be believed the whole tale of the mur-
ringe is a sheer faurication, and the certificate of marriage a for-
gery. Itis a suspicious circumstance that the marriage certificate
is not produced, nor accounted for except by sayiug that it was
placed in the hands of Mr. John Wilsou, a Barrister of London,
and he i3 not cal'ed to say whether such was theease. The nnmes
of the officiating clergyman, and of persons present are given, but
none of them are produced, nor is the existence of such persons
shewn, On the other hand, and ou the concurrent testimony of
several witnesses called by the plaintiff, ier moths r was the reported
and acknowledged wife « £ John Baker from the time of her alleged
marnage until his death. It is clear that they lived together
during the wha'e of :hat period, and there seems no reason to doubt
that the plaintiff is their child. But Wayne and bis wife depose
to reported declarations by cach of the two that they were not
married ; to the effurts of the weman to induce Baker to marry
ber and Baker's refusal, aed Mrs. Wayne gives a circumstantial
account of the forgerv of a marriage certificate by the woman. 1
cannot but think that the value of their evidence is diminished by
the circumstance they relate of their going to live with Baker and
his reputed wife immediately after their new marringe; for accord-
ing to their own account Wayne and his newly married wife went
to live with a man and his kept mistress knowing at the time that
she was so. Either that their own standard of morality and de-
cency was very low, or what they now say in regard o thei being
married is untrue. Besides they are not spoken of as persons of
good repute, though their credit as witnesses is not regularly im
peached.

But there is the evidence of Ault unimpeached, and he says that
the plaintifi’s mother told biwmn that she was not married. Iobserve
however that throughout his evidence he speaks of her as Mrs.
Baker, and ¢ays that she was reported in the neighbourhood to be
Baker's wife. 1 sbould not think it safe upon his evidence alone
to decree agninst the marriage, but I think we are notin a pesition
ns the evidence stands to diseard altogether the testimony of Mr.
and Mrs. Wayne, and itis certainly strange that the direct evidence
of a marriage solemmized in 1812, should be altogether lost. This
marriage, if any took place, must have been under the Statute 11
George IV, cap. 86, which among other things requires an annual
return to be made to the Clerk of the Peace by the Clergyman
nuthorize .t hy that Act to <olemnize marriage, of the marringes hy

A ——

them solemnized during the preceding vear, giving the names of
the parties marricd, dateg, names of witnessey, and other purticu.
lars.  Jt may help to a solution of the question of marriage or no
mnrriage to search and ascertain whether any returns were made
for the year 1842 hy the person named by the plaintif®s mother,
as having married her to DBaker, and i€ so whether hers is among
them. It may he also well to ascertain whether such person as
she namea took out s certificnte at the Quarter Seszions us reyuir.
ed by the Statute, or frn the religious denomination to which be
belonged, as afterwards nuthorized by  tatute.

1 thiuk upnn the whole thar the course indicated by my brother
Esten is the preper une.  If Lowever the allegod certificnte can be
producwi and proved to he genuine, or a return can by found of
the allegzed marriage under the provisions of the Statuie 1 have re.
terred to, T should be disposed to admit it withone putting the
plaintifl to the cxpense of an action, on the trial of an izsue.

(IN CHAMBERSR,)
Hanx v. Hagrx.

WAt ne exeal Pyrovincue—Alimony,

Terne of \Writ ne exrgt remincid under 20 Victoria chiap 68 sce. 3 in suit for ANl
wony. Amvunt of Bafl.
(24th Oct. 1857.)

The Bill was filed 24th October, 1857, for alimony, and prayed for
a Writ ne exeat Provincii to issue.  Defendant was possessed of
£225 juvested in stock, and in receipt of a salary of £100 a-yenr.
This was the first application under the Act.

Bluke, (on day of filing the Bill), applied for the issue of
the Writ on an affidavit of plaiotiff verifying the fucts stated in the
Bill, and showing the amount of defendant’s property, and bis ic.
tention of leaving the Provinco

Srracee, V C., granted the Writ, but considered it advisable to
limit the amount to £200.

[ Note by the Reporter.—Since this cace, a larger sum is allowed
to be mentioned in theWrit, in proportion to the defeudant’s means.]

Seatesr v. Fiskiy.

Veting Order under 20 Victuria chap. 56 sec. 8,

To obtain veating order under the Act 20 Vic chap 56 sec. 8. it muet Lo showrn
that al the partles to be affectod catt be bound — Qu 1€ 1t Is compulsory on &
purchaser uader 8 ducrov of the Court to tuke a vesting order instead «f a con.
Teyanco, (Uth October, 1638.)

This was an application on hehalf of 4. Macdonald, the solicitor
having carringe ot the decree for sale, to compel the purchaser to
necept a vesting order under the statute of 1867.  No information
was adduced as to the whereahouts of the parties to be affected.

Hodgns, for the purchaser oppored the motion. The property
sold had been devised under the additional explanatory term ** per-
zonal property,” by oune Wallingford to his wife for life, then to
his sister’s children, share and share alike. To make a vesting
order effectual in protecting the title it must be shown that all the
parties having any estate or interest in the property are in being,
und will be bound thereby. Besides, a purchaser cannot be com-
pelled under the Act fo accept a vesting order.

Estey, V.C.—'iLe vcsting order has, under the Act, the same
power us a conveyance between the parties.  But before such an
order can be made, 1t must be clearly shown that all the parties
to be affected can be bound. Here, for alt we know, some or sll
of the children may be dead, and if ro the title would be imperfect
or no estate at all would be conveyed. A great deal may bhe said
on the point, und at present I am strongly iucliued to think, thata
purchaser is not bound to take a vesting order.

SurTER V. TUE CITY.
1% an the  Philadelphia Legal Intollipencer ™

A municipal smporation ewaing and uung property for public purposes, are sub-
jeot to the rile «i¢ utere tun wt alienum non t@e as.
The chty s table toe dansgo to & well from the erection of 4 gas reservoir,

Siarswoon, P. J.—The plaintiff recovered dimages from tha
city of Philadelphia on account of the dietru:tion of 8 well of
water by a large reservoir of the new gas works. It is urged

that the conctriuction of the gas worke was within the corporate
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powers of the defendants, and if all due skill and care was exerted
ia building the reservoir they nre not respousible on the principle
settled i Green v. Tue Borough of Bead.ng, 9 Watts, 3825 aud the
Mayor v. Rndolph, 4 W, & S., 514, We think the case before
us is clearly distingwishable trom either of these cases. The
owner of lund holds it subject to the known right of the public
to mako and vacate roads, to grade or alter grade of streets. A
man's property may be scriously injured by vacating a street, on
the line of which he bas built s bouse, or by altering its grade,
80 that he is mounted on a bank or suuk into n hollow, or by dum-
ming him round so that either by spring or rain water bis lot is
converted into u standing pond.

Yet all this has not actually taken his property for public use,
and the injury is without wrong, for he held subject to that public
right. Ile must apply a remedy himself. Ho must conform the
grade of his lot to the public regulations. But it does not follow
that because a municipal corporation has a right to become the
owner of an adjoining lot for some public purpose, that they have
a right to crect a nuisance on it. It they build & lock-up or a
stition-house, they cannot diga privy, howeer skiltully they may
do it, and however convenient it may be, if tho result is that the
filth of it is discharged on their neighbors. The muuicipal corpor-
ation owning and occupying property for public purposes is as
nauch subject &s a private citizen to the ususl rule, sic utere tuo ut
alienam non ledas.  The city is 83 much bound as an individual
owner of a lot, to find an outlet for the water on i, without
encroaching on his ncighbor. 1If they can build & gas reservoir
discharged from this liability they may dig a cesspool or poudrette
pit any where. If it it actually impossible to make such a reser-
voir water tight, the only result is that they must pay the damage
or become themselves owners of all the property within the react
of the influence of the nuisance.

Rule discharged and judgment for plaintiff.

ELECTION CASES.

(BIPORE 1718 LIONOR JUDGE CIEWETT OF THE COUNTY O7 ESSEX.)

Tux Quees ox Tor Rrratiox or WinLiax TOTTEN AGAINST
Tuoxas Brus axp Parrick McMaHod,
RETCRNING OFFICER.

The mere entry ofa person’s nam- on tho Assessor's and Collactor™s Rtolt with F.
or 1. set opposito, dues nout eatitls such persan to vute.  Healdes being properly
Tated oD the Holl, & perso 1 to be entitled to vote must bon fuct a frecholder
or a houschnlder, aud also living in the ward ~ the time of election A re
turoiag officer accepting a vote wiiieh ho knows wo be bad §n order to crvate sn
:pp-reut equality of vules, 8548 to gito A casting vote, way bo readerid tlabie

0 costs.

The relation set forth that Totten having & majority of votes in
bis favor on the firstday, the returning officer, Patiick McMahon,
improperly tovk the vote of John Ternan, who weag not an clector
in the Fuarth Rural Ward of Maidstone; and whose name had
been erased from the collector’s certified copy of the collector’s
roll, but which had been re-inserted by Benn, one of the candi-
dates, thereby reducing Totten's majurity to one.  Anether vote
having been rendered in favor of Benn, the Retarning officer then
gave his vote on this pretended equality of votes end declared
Beun duly elected.

The event of the election was thus made to turn on the vote of
John Ternan &3 wassworn to in the relation, aud not denied in the
detendant’s statement on affidavit or otherwise.

Upna the stace of facts disclosed in the affulavits on both sides,
it is argued by the relater that though John ‘lernan’s name was
on the Assessment and Collector’s roll, and also on the certified

shoulld take the place of Beun as the councillor for the Fourth
Ward,

For the defendants it was contended that John Ternan’s name
being on the assessment roll, collector’s roll, and certified copy of
the same, with H. oo them for householder is the absolute crite-
rion to go by of Tervan’s being both a householler aud restdent
in the Fourth Rural Ward, Aud that the certified copy of the
collector’s roll is the Returning officer’s sole guide nt the clection
no matter whether he knows it is wrong by the assessor’s or ¢ /-
lector’s fault, or has been tampered with or falsificd by the candi-
date Benn or not.  Aud also that it must govern it the election is
disputed, unless fraud is shewn in the insertion ot the name in
question on which the event of the election turned.

Judgment given by Cuswert, Judge of County Court, Essex.

The certified nud v -rified copy of the collector’s roll is the ordi-
nary guide tor the returning officer to go by, and 1s to facilitate
the election, as far as it gues, the statute being directory.  (Mley. ex
rel. Ruson v Perry et aty 1. U.C.R. Prac. 240 ; Req. ex rel. Charles
v. Lews § McMuhon, 2U.CCh. R.171;1 UC.L. J.,70.) Audin
this case 1t the copy as trausmitted by the collector (through Benn
as then councillor) had Leen received by the Returning officer
without alteration, after baving been certified and venfied, the
name of Ternan would not have appeared upon it with the letter
. as a houscholder, (whetber it wasreally on the assessment and
cullection rolis or not, in that shape) aml the Returning officer
would not have been required to receive Ternan’s vote, unless he
tind presented himself for that purpose, having a right to vote,
But Ternan's name huving been suneptitiously mserted by Renn,
the candidate who had no right to meddle with the copy of the
roll in that way—though entrusted with it, to hand to the col-
lector. And the Returning officer being told by others and by
Benn himself, that he, though usauthonized, had so inserted aud
entered it in the certified copy of the collector’s roll, not as a cur-
rection at the instance of the collector, nor at the instince of the
returning officer, both of whom could have done it themselves, f.e.
the first a3 collector if be had left it out or struck it out hy mis-
take, and the returning officer also if he ascertained that it was
rightfully on the collection roll, and bad been left out of the copy
by mistake or design, could havereceived bis vote, and in thnt way
corrected the error, though perhups he might have no right to
enter his namo on the copy of the roll as a correction, and could
not have authorized Benn to do it. It dues not, however, appear
that the Returning Officer did ascertain that Ternan’s name was
on the collector’s roll, or that he was informed on any proper and
reliable inquiry that Ternan’s name being on the collecter’s roll
had been left out or was struck out of the Returning Officer’s copy
by mistake or design. The Returning Officer then kuew, if be did
not before know, that the copy must have been certified and veri-
fied without Teinau's pame, and in that shape sent hun through
Benn, and from the statements of Benn wheu the olijecti n to Ter-
nan’s votc was made he was then madeaware that the verified copy
of the roll had been fulsifica by Benn the candidate fur his own
purposes ; »nd he was not to know, and did not know otherwise
than that it was a name in a:ldition to those sent him by the col-
lector un the copy of the roll, whether the cullector had left it out
under misapprehension or otherwise ; and it does not appear that
the Returning officer touk the pains to procure the copy of theroll
for himself of the collector, ur that he swore toit, in the shape it
was cither before or after the objection was taken to Teruau's
votc.

1f he, Ternan, had a right to vote and his name was on the col-
lector’s Toll, and was left out of the certified copy tor the return-
ing officer. hic could have taken his vote. Butaf he had no right
t., vote, and he knew it, the Returning officer could neither him-

cupy of the Colicctor's roll, (inserted iz the latter by Benn himselt ; self insert ity nor alluw any une clse to do so for him, and particu-
a4 a houscholder, by the letter H. being put oppesite lis name in i larly not o candidate-nor use it when told by Bean the candidate

all the documents) yet in truth the afhdavits shewed conclusi. (oo,

that he had insereed it, as that would be the same as if tho

that Ternan was neither & houscholder nor a resident in the Fororts | Returning officer had improperly inserted it himself, and the using

Rural Ward. That the dvcuments were only prima facia ev. it e
of Liis right to vote. And that upon its being shown that Terura »
Bame was placed there cither by accident, mistake, or fraud, that
it should be struck off, which would leave the majority in favor of
Totten—there being no equality of votes requiring the Returung
officer’s casting vote which shvuld be struck off, and that Totten

it under such circumstances made the Returning ofticer a party to
the improper alteration, and was equivalent to the Returuing
officer’s altering the copy of the roll after he had received it, ay hic
by so dving made 2 Ats oren act when told of it by Benn after tho
poll was opencd, nand still peraisted in recerving Ternan's vote at
the close of the first day’s polling—though he previously refused
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it suying 1t was put on the copy of the rolt improperly.  Had he
put the oath properly vequired to Ternan, and he had sworn ho

wus & residenty 1L might live Justitied the taking of his vote aud tcosts, as well as Benu.

freed the returning otheer from the visk of costs i tins § roceeding
under the cirenmstances,  Buteveuif the name of Teinan wuson
the collectur’s rolly as H. for houscholder, and had been so previ-
ously on the ngsessinent voll, and had been by the collector lett on
or put on the cupy of the cullector’s roll for the returmng ofhcer,
and so sent to the returning ofticer for the purposes ot election.
1 thunk these ducaments are only prima facie evulence of the
party's right to vote, and when 1t is made out that the nawe on
which the event of 1he electiou turned (Ternan’s in this case, as
is aduntted by buth parties) got there in the first iustauce, by
sume accident, misrepresentacuon, or sune misapprehension of the
assessu s on the assessment roll, nud was so transferred to the Col-
fectors Roll aud copy, it is competent fur the Judge to strike it
out, if Ternan had no right to vote, and that though furud would
nu doubt destroy the veteas well <y accident, o stake, mizrepresen-
t. *iou or misapprehension, it by no means requires absolute fraud
to be proved tor that purpose.

All the aathurities shew that this course has been followed as to
strihing off voters tur want of qualification, althuugh apparcatly
pliaced 1 the first instance on all the Rolls, viz: the Assesswent
Roll, Collector's Roll, and copy of the same doctinents.  In this
¢ise I think it is quite clear that Juhn Ternan was neither o
Houscholder, nor a Kexdent, (it is not pretended that he was a
Fiecholder) within the Fourth Ward of the Tuwnship of Maid-
stone, and whether his uame got there by accident or tinud is not
materinl, Vide R¢g. ec rel. Wallis v, Bostwiek, 2 U.C.L.J. 164, It
is certain be ouglkt nut to huve beea inserted as a resident, and 1
think not as n houscholder, and it must have got in the first in-
stance ou the assessment voll thrrugh either accident, mistake or
misnpprehension, aund there is stroug ground for beliesing that it
was put there through misrepresentation or fraud—fur which see
James Devlin’s affiduvit 83 to lns belief that the assessor must have
kunown that Ternan was not a Frecholder nor a Houscholder, and
he, Devlin, says he knows he was not a resident—particularly ay
there is no aflidavit putin by the assessor to explain how hecame,
if lie did so, to eater the name in the shape it was cutered without
the proper cnquiry or authority. (Stat. 16 Vic. ch. 181, sec. 18.)

Aud Ternan’s own affidavit says he was only told he was a re-
sidznt bouscholder, by others, when he must have kuown he was
neitber, atall eveats the sinplest miud would kuow that he was
not o resident in the Fourth Ward, but in the Fufth with bis
father.

If Ternan had occupicd, ¢ e lived, in this small log house
(but) bhewn or unhewn, permanently as his ordinsry place of
abode, douicile or residence, ¢ven though it was barely habiable,
it prubably would not or could not have been examined 1nto, whe-
ther it bad a very perfect rvoof, floor, dvor, or win. ows, or even
chimney, provided Ternan was satisfi:d with it, as bis residence
or home, and it being in the fourth Ward, I should have held
without hesitation, w that case, tbat he was a resident house-
holder.

See distinctirn betweeu owoer and occupant—16 Vie. ch. 181,
scc. 10. .\ Resudent otoner as & Freeholder may vote without living
in his house, buta householder must reside in the bousc, as a
housekeeper or occupant. <

As to the Returning Officer, Patrick Mc\ahon, had it not heen
for what occurred at the polling—by B uw’s telling bim that he
had put in Ternan's name in the certified and verified copy of
Collector’'s Roll, seut hun through Benn by the Collector—and the
pame had appeared on it without objection, or without bis being
informed how it came there, hie might perhaps have been held ex-
cused. Butas it is, he made what Benu did (wrongfully and cor-
ruptly) bis own act, by adopting it after Bean smd be had b
self inserted it. And after the copy had been delivered to him
and after first refusing Ternan’s vote, on that account, he dues
not state in his affidavit, that he touk it then because it was on
the Collector 8 Roll and ought to bo on the Cupy, he, Ternan,
having & right to vote, ani that he had first ascertaived tho fact
by duc enquiry. e evidently leot biwsclf to give Benn the ma-
“ority by rveceiving Ternan’s vote, under the ciccumstances to

nnke A pretended cquality of voies, snd then added s owa voto, upun reference o sectivn

to cowplete Benn's majority, showing that sort of improper con-
duct and partinhity, which must subject him to the puyment of
Vue Jtey ex rel. Dundas v, Nues, 1
Chum, Rep. 198, and 1 U C. L. J. 48-44.

He puts 1n athdavits m which he says the collector yare bim
the copy of the Roll, aud that Ternan's name was on it—when de-
hvered to him, and thut no name was placed on it after it cnmo
into Ins hauds, avording stating tho facts that Benn brought it to
bun, that Ternan's vuwe uppeared first crossed out, und then re-
wsected in n different handwriting—that on objecuon at the poll-
ing Benn told fem he had inserted it himselr, which must have
taken place afrer the Collector handed it to Benn, aud betore Benn
celivered 1t to McMabon the Returning Officer—winch is the
grussest evason ot the tratly, though seemingly true, and shews
alsv that he watlingly lent Lunself to the traud to seive Beon,

Aud Benn's own uthdavit 18 an evasion of the same kind. Had

' the Retuening Utheer reaily been in doubt as to whether Ternan
| Was & resident honscholder, and wished to act impartially and

tanly, aud did not know what to do when objected to by i ¢ cau-
didate a3 voter, he should have tendered the proper ouths to
Ternan, 3 U. C. L. J. W—Ley. ex rel Gordamer v. Perry and
ug man, but 11y probuble 1t was well underst od how 1t was, at
the uwo Ternan husliy voted, as s present aflidavit avouds tng
puint, by sayiug he wix so antormed by otbers.  The collector,
Moran’s two athdavits shew how Ternan’s name was on the Col-
lector’s Roll and copy of it, and that he struck 1t out, betore send-
ingit by Benn to the Returmng ofhicer, without Ternan's name on
1t; corroburating the tact that Benn must bave mserted it belore
the Returmug Ofticer recenved it, befure the openng of the poll,
and of which nsertion he was informed by Beun betore he re-
ceved Ternaun s vote which 18 confirmed by otber afidavits.

John Benn knew Ternan worked on the lot betore the Courncil
met tor correcuing rolls, and that he worked there betore and af-
ter that time.  He dues noteay he worhed there at the time of the
election, or that he then had a house on it of logs, or thxat it was
otherwise habitable, or that he resided on th  lot or in the partly
furnished log crcction, or in the fourth Ward, but appaently heo
went in the afidavitas far as be could, and if the facts ere 1eally
more favorable, it is to be presumed that as he worked there, ho
would have stated it 1t he kuew it to be so.

The subjecting the Returmng Ufhicer to costs, is not hecause
that Teruan’s mame might not have been on the original collee-
tur's roll, but because be was so willing to Yend himscit to Benu s
purposcs, that he would nut take the trouble or ordinary precau-
tion to ascertwin bow the facts really were ; and a though Benn
told him that he, Beon, put Ternan’s namo in the Returmng”
Officer’s copy of the Collector’s Roll, still he preferred taking
Ternnn's vote, and adding his own vote to make a wmajority, in
favor of Beun, though oljected 10, aud at first retused by mselt,
without even enquiring as to Tiernau’s qualifications as a resident,
or & householder, by oath, ot otherwise, by which be would have
avoided custs or the risk of costs—as Ternan could not have
swora te bis qualficativn further than he has donen lus affiduvit
here.

Therefore striking off Ternan's vote, and the Returning Ufficer’s
vote I adjudge that Totten should bave been declared clected, and
that Beun was not duly elected, and that Totten do take Benu's
place as Councillor for the fourth rural Ward of Maidstone, and
hiat Benn be furcjudged avd excluded, &c., and that be do not in-
terferc with the said office. Aud that Benn, and McMzhon, the
Returning officer, pay the costs of the Relater, wcurred 1n the
proceedings ta the premises.

" GENERAL CORRESPONDENCE.

1o the Editors of the Luw Journal.
Loxpox, October 24th, 1858.
GexTLEnEN,—] bave been cunsulted as to the steps which
will be neccssary after 1st December next to effect the sepa-
ration of a junior township from a Union of Townships, and
28 of the New Municipal Act, find
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hese words,—* When a junior township of an incorporated I\
Union of Townships has oue hundred freeholders and house-;
holders on the assessmont roll as lase fiually revised, and’
pssed, such Township shall upon the first day of January
then next, thereafter Lecome separated from the Union.”
What I want to know fraom you gentlemen is, whether in your
opinion any proclamation or other act of the Executive Go. |
vernment i3 necessary in aid of this section? I cannot see,
that there is, but would feel more confident if I had your:
opinion. !

A SvpscriBer.

[The Assessment rolls of ench municipality are required to
he fiually revised before the 1st day of June in every year, |
(16 Vie., cap. 182, sec. 30). When a junior Township of an'
incorpurated Union of Townshipg, has in any year according
to the assessment roll so revised, one hundred resident house-
holders and freeholders, *such Tuwnehip skall upon the first
day of January next thereafter, become separated from the |
Union.” Nothing can be to our minds more clear. When a
certain event takes place it is declared that a certain other
event contingent thereon shall also take place. In our
opinion, when according to the assessment roll as last finally
revised and passed, a Township of a Union is found to contain
the requisite population ; the separation takes place on 1st of
January next thereafter, by gperation of law, and therefore
that no proclumation is necessary.—Fuwvs. L. J.]

MONTHLY REPERTORY.
COMMON LAW. !
C. P Comn:-;.— HiLt.

Private way— Obstructivu—IRight of Action.

If A. baving the u<e of a private way, is injured by an obstruc-
tion placed in it by B., it is no answer in an action by A. against |
B. for the damage incurred, that the obstruction was placed there |
with the consent of the owner of the land. I

Per WiLiES, J., the declaration must avow that the defendant ,
knew that the plaintiff was hkely to use the road.

MercarreraL v. Tue L. & B. & S. C. R. Co. May 24.
Carriers—1Ielony by Carriers’ servants— Evidence of. !

In support of the affirmation of an issue, whether or not there |

C..

EX.

1 Q. B,

Bivvuren v. LERS, ET AL,
Will of lands— Default of 1ssue—Shifting clawse,

A testator devised real estate to his nephew .. for life, withre-
mainder to trustees to preserve contingent usey, with remninder to
the first and other sons of A, in tuil male and fur default of such
issue with similar remninders to lnsnephews B., C., & D. for their
respective lives, and their first and other sous in: tail male respec-
tively, and for defanlt of such issue with similar remninders to his
sisters X. aud Y. A shifting clause provided that if any of the
daughters of his nephews should become a nun the uses limited to
sucly dnughter shouid cease, and the person next in reversion to
take according to the atoresaid limitations, should hold the estates

Q B.

I as he would have been entitled to hold them in ease the person so

becoming & pun had been dead without issue of her body.
Ileld, that the shifting clause cut down the limitations to the
daughters of the nepliews into cstates tail.

METCALF ET AL v. Tue L. & B. & 8. C. R. Co.  May 26.
Buiiment to curriers—Jowmnt balment of separate property.

Goods, some of which belong to A. and sowne to B are d.clivored
by C. on hehalf of A. and B. to cununan carriers to he can 1}-‘1 fiom
one place to anather.  The goods being lost, an action against the

C.P.

carriers for the loss is properly brought by A. and B. jointly.

Hoce v. Warn. May 26.
Constable— Porwer {o arrest on charge of felony — Reasonubleness of
charge.

A police constable is not justified in nrresting withouta warrant

a person charged with felony by another, unless the charge berea-
sonnble.

Quare, as to whether the question of the rensonableness of the

charge ought to be decided Ly the judge or the jury.

Britisit Exeire Surrrisg Co. v. SoAMES ET AL,
Lien of shipwright for repairs— Dock hire during detainer.
A shipwright bas o lien upon a ship for repairs, but he is not

May 25. !justiﬁcd in detaining the vessel to enforce payment of dock hire
accrued due after the repars are completed where there is no

special contract to that effect.

X. BurLnax v. MEars. May 28.
Pructice— Commission to examine witnesses abroad — Direction in
order as to place and time of examination.

An order for a cotnmission to examine witnesses upon interroga-
tories in the United States of Anerica, directed that the interroga-
turies should be exhibired to the wituesses in the City of Schenec-
tady in the State of New York, and ordered thut the commission
should be returned in England on or before the 1st of March, 1848.

had been felony by the servants of 2 Railwny Company, it Wl\S! Ield, that the order was sufficiently specific us to the placo

thewn that a box coutaining jewellery was given into the custody . where, aud the time when, the commission was to be executed.

of oute ot the Company’s servants at one of their stations, and de- |

livered by one of the Company's servants at its place of destination, |

where on being opened it was fuund that the jewellery had been  EX.

abstracted |
IHeld, no evidence to go to a jury.

I'nice v. PRICE ET AL
Will—Revocation..
A will was written on onc sheet of paper with two leavesand four
!pwgcs. and was exccuted in this form: ¢ and in witness thereof
. Thave to this my last will and testament, contained in four pages,
1 ki f ati say b
Ereudence admissable to explamn, not to contradict record—General : ?c;;::.,z shcr;n:,;,n;,l“sn(:i" l;:‘l&lz(;st;% j:i:;;gs {:,ﬁ;tt::cnr:;gﬁ:;gc;?g
verdiet. | eal, this, &c.,” and was signed and sealed by Charles Price, tho
1n an acticn for an illegal distress the tenant recovered a genc- | testator; the attestation stated the instrument to be **signed,
ral verdictagainst the broker, and it was <o eutered upon the recurd. | sealed, and published,” and the testator in order to resoke it tore
In an action brought by the broker against his employer, to in. , off the scal, tearing off with the seal the letiers *ral,” being the
demnify hiim for his costs and expences in the former action. final letters of the word ** funeral.”
I111, that evidence might he given to explrin the record in the ,  7/7-1d, that this was a sufficicut tearing within the 7 Willinm IV
furmer action, and to show that tho substantinl damages were io | and 1 Vict. chap. 26, sec. 20; and that the act having been dono
fact given upon onc of the counts of the declaration. animo revocend, the will was thereby revoked.

Aoy 22, 24,

Q3. Prestox v. PrEKE. May 22,
y
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EX. BarTtoy v. Garsexn. June 4, | CHANCERY,
retual transfer of railway debmnturcs—Right to retuin the i —_
Sneffectuat transfer of rai :;(:I,',I,,i,:,,u, e 4 e V. C. K. Guay v, Dowwmax. May 24,

A. wishing to give the defendant certain railway debentures,
handed thein over to her but the gitt was ineffectual, the necessury
formalitics not baving heen complied with.

Held, that the defendant uevertheless had a right to retain the |
documents against the persoual representatives of the deceased.

X, Banserr v. ALLexs.

Stander— Words actiwnuble withont speciul damage.

It is not actionable to eall a man a ¢ bluckleg,” for the meaning :

of the word is for the Conrt, and it does not impute an indictable |

offence. (Per Pourock, C.B., and Warsox, B.) ,

1t i< actionable to call & man a *blackleg™ if the persons who

hear it understand it to impute an indictable offence. (Per Man-
71y and Branweir, B.B.)

May 29.

QB

Saitu v. Swurm. May 28,
Joint and several promssory note—Several lability.

Where A., B. and C. wake a joint and several promissory note |
to Z. and A., an action by Z. sud A. is maintained against B. on |
his several liability on the note. and a plea that the note was joint, l
and that .\. i3 liable to contribution is bad.

Q. B. De Pornoster v. D Matros. May 28.

Eguitable replication—~Assignment of freight — Action by assignees.
—Rielease by and payment to assignor after notice 1n fraud of ussignee

In an action on a charter party for freight the defendant pleaded
several pleas of dischiarge by and of payment to the pisinuff,

Held, good auswers by wiy of equitable replication undir sec.
85 of the C. L. P Act, 1854, 10 the di~charge and payment that
they were made after an assignment of the ship and freight to S.
and notice thercof to the detendant and in fraud of S. the real

plaintifl.
QB JuRY v. BARRER.
LPromissory note —Added Words.
§f A promissory note, in addition to the orditary form, contained
the words *¢ as per memornudum of agreemeunt.” The agreewent
was thown to be unconditional.
HHeld, that the note was a good negotiable note.

May 28.

EX. Re Avrren Cox axp Josern Horcoup. June 7.
Arbitration—Agreement to refer future disputes—DPower of Judge lo
appmnt arbitrator.

Semble. The Court or a Judge has no power to appoint an arbi-
trator under o clause in an agrecment 1o refer all matters in dis-
pute to arbitration, when therc is no suit or arbitration actuslly
pending.

C. P Cesarixt v. Roxzast. June 9.
Practice—Motion to Court after refusal at Chambhers—Agdarut.
When a Juage at Chambers declines to make any order, the

party dissatisfied, in moving the Court afterwards for the same
purpose, is not confined to the same affidasits; but may use fresh
ones, supplying any omissions which may have occasioned the re-
fusal at Chambers ; although on a motion to the Court 10 reverse
or rescind an order made at Chambers, the party moving is con-
fined to the same waterials,

Q. B. Hugi v. Grarpias oF Nontu Beveniey Usioxn.
Corporatton—Coniract not under Seal.

Where the corporation of the guardians of a Unien employel
by resolution an accountant to investigate their books and ac-
couunts, which had become wrong in consequence of the embezzle-
mene of their clerk.

Ileld, that the accountant could recover for work done under
the resolution, although it was not nuder scal.

Hushand and Wife—Soparate estate = Morigage—Eroneration of
hushand’s estate—Suretyshp of hushand—~Parol evulence,

Where & married woman borows money for the use of another
person, and her husband joins with her in giving a secority on
her separate estate, and covenants to pay the money bosrowed ;
he is o surety for her, and her estate is liable to exonerate him in
case he is called upon to pay.

Where n married womnan mortzages her separate estate, her
husband being a party to the deed, aud thereby covenants to pry
the money, parol evidence is admissible to show the true nature
of the transaction.

REVIEW.

Tue Couxos Law Procebene Act, 1856 ; Tue Covsty Courvs
Proceorre Acr, 18565 axvp tue NeEw Runes or Cuvrrs,
With Notes of all decidel Cases directly explaining or
otherwise elucidating the Statues and Rules ; together with
an Arrespix containing the Cummon Law Procedure Atts
of 1857. By Robert A, Harrisun, Esq., Barrister-at-Law,
Toronto: Maclear & Co. 1838,

As a general sule, ncither colonial nor foreign law trea-
tises are reviewed in this journal, for such space in our
columns as is available for the purpose of noticing new works
is fully engrossed by authors who register at Stationers-hall,
Occeasionally, however, we find among buoks sent to us from
abroad some with peculiar claims upon our consideration, and
the one of which we are ahout to give a short account appears
to fall within this class ; because it explaing a system of prac-
tice now in force in vne of the most important of our colonies,
which was avowedly taken from our own successful Comwmon
Law Procedure Acts of 1352 and 1854,

Mr. Harrison’s title page is so comprehensive that little fur-
ther explanation of the nature and contents of his work is re-
quired. The book is of that class so well known in this
country—a statute running its meandering course atthe top
of the page, with practical notes at the bottum.  Such produc-
tions are extremely numerous, fur they are a species of ad-
venture attractive nliketo the publisher and the writer. 1fissued
sufficiently carly after the close of a session, an annotated edi-
tion of a statute is sure to sell, whatever may be its amount of
merit; and the commentor must be dull indeed, who cannot
find something to say to please himself when no one can con-
tradict him till what he has said is forgotten.

But though Mr. fHarrisun’s work is in vutward appearance
little more thau several of such statutes ** with notes ™ hound
up together, it is when closely examined by no means of an
epheweral character. It was not hurriedly put togethera fow
weeks after the statutes passed, but it is the fruit of a careful
consideration of their provisivns, and of the cfiect of the nume-
rous cases decided upon them, or upon the analogous clauses in
the Buplish Acts Mr. Larnson's work is, in fact. afull * Prac-
tice” for the Upper Cunadian Courts, including the county
courts of the colony ; and, though fur vur own vse we should
prefer the form of & continuous exposition of the course of
the Cuurts, after the manner of our own * Chitty’s Archbuld,”
it is but justice to say, that no pains has been spared to make
the notes as full and practical as possible, and that the annota-
tor appears thoroughly to understand his text, and to he
remarkably well up in the law of the mother country. We
were prepossessed in favour of the author by his peface, con-
taining rume just remarks upun the proper use to be made of
cases, which show that Lo has thought much more upon the
suliject than many of our own writers, who string together
decision after decision, and puint with triumph to the undigest-
ed heap.

“ No case,” says Mr. Harrivon, “whether early or late,
should, if pussible, be viewed otherwise thao as controlled by




266

LAW JOURNAL.

[NOVEMBER,

some governing principle, In matters of practice, certain
principles may be discovered which are of intrinsic value as
the key-notes of tgreat variety of cases.  When itis laid down
in general terms, that he who endeavours to upset an oppo-
nent upon some ground of irregularity must bo strictly reguliar
himself, we have before us a principle applicable th every case
of irrexularity.  When we are informed that the law favours
the liberty of the subject, wo reasunably conclude thay, in a
proceeding to restrain the subject of that liberty, there must
be no irregularity.  When the Court sets aside an arrest, be-
enunse the affidavit to hold to bail dues not state that the debt
is * due,” we know that it is sct aside. not merely because there
is an awuthority in point, but because hat aathority i8 consist-
ent with reason, aud accords with the general principle that
the liberty of the subject is to be favoured. The Court, in ef-
foet, decides that the affidavit omits to make out 2 govd case
for depriving the subject of his liberty.”

In the above remarks we thoroughly agree ; and they are
equally true whether we have to dv with English or eolunini
practice.  And in connection with this classification of cases
we.ay take occasion to vbserve, that in our opinion a great
buon would Le confered on practitiuners who throng * judges’
chambers” ¢ither in London ur Toronto, by compiling for their
use & manual of Principles of practice (of which many could
be deduced out of the chaos of decisions, some on the existing
and uthers on the ancient practice, by a clear-headed lawyer,
such ns Mr, arrison,) copiously illustrated by examples
of the way in which they are applied in the ordivary
proceedings which are there carried on. Such canons
waald be numerically small and easily recollected, while
they would supply the place of fresh decisiuns upon
chamber practice, which, now that special demurrers are no
more, seldom find their way into the reports. 'To take as an
example, the rule referred to in the abuve extract with regard
to irregularity.  Many gordian kuots would be lonsed by the
strict adherence to this principle, one phase of which is em
hadied in the General Ruies of Practice issved in Iilary
Term. 1833, fur English Courts; and alse (as we learn frum
Mr. Larrison)—and in the very same terms—in those issued
in 1856 by the Canadian nuthorites (see pp. 640, 641).

Most of the ¢inuns or principles on which our own rystem
of practice is built, aro cqually apparent in that for Canada,
carcfully adapted as it bas been from the Imperial model. The
discrepancies are generally such as are rendered needful by
the different localities in which the two systems are to be
worhed.  To colarge upon these would make a greater demand
than wounld Le justitiable on the patience of our readers, nur
would such & comparison tend much to their edification,
What would the digniicd and upright Masters of our Courts
say to that provision by which their Canadian brethren (whose
ofticial appellation is that of deputy-clerks of the Crown and
DPieas) are made liable tu pay outof their own pockets the costs
of revising their taxation of costs, and of the application for
such reviewal, in all cases where, *“in the opinion of the Court
or judge, on the sffidavits and hearing the parties, the deputy-
clerks have been guilty of gruss negligence, or of willfully tak-
ing fees or churges fur services, ur disbursements, larger or
other than those sanctioned by the rules and practice of the
Court.” It is true, that with regard to the corrupt taking of
fees and emoluments, our Masters are under tho general pro-
vision against such misconduct contained in the 1 Viet. ¢, 30,
by which those officers were established on their present foot-
ing; but the clause in the Canudisn Comm: n Law Procedure
Act abuve relerred to, seems nimed at a state of things which
cuuld scarcely exist in the mother country, and fur which there
is assuredly no need for direct legislatiun ; while its appear-
ance ix (a8 Mr. Harrisun observes) ¢ to sume extent cvidence
that the vils of hasty and illjudged taxations by deputy-
clerks have not been unknown w the courts” of Upper
Canada.—Solicitors’ Journal, London, England.

Tue Grest Repesrie Mostuny.—This isthe nnme of 1 new
illusteated magazine announced by Messrs, Oaksmith & Co.,
112 & 114 Williun Street, New York., It is to be issued in
the place of ** Emersun’s Magnzine and Putnam’s Morthly.”
I'ho range of articles promised is a wide one, covering among
other grounds, Essays, Sketches, Humorous Tales, Srwories,
Historical Incidencs, Reviews, Critiques, Biographies, Scien-
utic Articles, Travels, Table Talk, Dramns, Poems, Ballads,
Stanzas, Sonnets, Musie, Correspondence, Gussip, &e., &c.
It is to be profusely illustrated. ‘The names of several distin-
suished authors and popular writersare given as contributors.
Erch number is to contain an original piece of music composed
expresaly for the work. Thero will be two volumes a year of
ahout TUD royal octavo pages each, commencing in Junuary
and July, aud ending in June and December respectively,
making six numbers to each volume, nnd twelve numbers to
each year. Subseriptions may commence at any time, The
terms are as follows :—

Single copies, 23¢.; Subecription, 1 copy one year, sent by mail,
33; Ciubz, 2 copies, one year, $5; Cluvs, 3 copies, one yuar, Y
Clubs, 4 copies, one year, $9; Clubs, 5 copics, one year, S10.
And all additional copies, over five, at the rate ot $2 each, if sent
10 the same Club,  Clubs may be fo med at different Post-Offices.
Al subscriptions mu~t be paid inadvance. Premium Subscriptions,
entitling the subscribers to the magazine for one year, and to their
choice of either of the publishers two well known great steel cun-
gravings, entitled ¢ The Last Supper,” and ¢ Tbo City of the
G.cat King”  Four Dollars.

Canadian subacribers are required to remit 36 cents each,
in addition to subscription to prepay postage to the tinte,

The first number it is expected will be issued on or about
1st December next.

APPOINTMENTS TO OFFICE, &C.

CHUNTY CROWN ATTORNEY.

NUGH RICHTARDSON. kequire, Rarrister at-Law, to be County Attornes for the

County of Oxturd.—{Gnzetted. October 2, 1854 )
SURRUGATE CLERK.

CHARLES FITZGIBROYN. of the City o Toronto, Exquire. Barrister-at-Law. to ho

Surrogate Clerk uuder the Fiatute 22 Vic, cap 98 —(Uazetted Uctubur v, 1005,
QUEEN’S C U\NSEL.

SECKER BROUGH, of Osznode Hall, Esquire, Barristerat-Law, to be a Queaen's
Conusel for that part of this L'rovince catled Upper Canada.—~(Gazotied, October
<, 105%.)

C)ORONERS.

SOIIN LIZARR LIZARS. Esquire Assoclate Coroner for tho Ubited Counties of
Huren and Bruce —ti1zetted Oct ber 2, 1558,

DAVID TUCKEK. Esquire M.D., Ansociate Coroner for the County of Ontario.—
{Gazetted, Octoter 2,1858))

WiIL 1AM 8§ SCOITT. kequire, Surgeon, Assoclate Coroner for the United Coun-
ties of Huron and Bruce.

JAMES M. SMITH, kaquire, M.D.,, Assoclate Coroner for the County of Kent.—
(Gazotted. October 9, 1858,

RICHARD CoRRIGAN, Esquire, Associate Coroner, County of Hastings,

GERORGE SOUTHWICK. Faquire. M.U. Axsocinte Caroner, Connty of Elzin.

CHARLES LEWIS, Eequire, Associate Curoner, Cuunty of Oaford. —(Uazetted,
October 23, 1858.)

NOTARIES PUBLIC.

WILLTAM ATRD ROSS. of thw City of Ottawa, Attorney-at-Law, to bea Notary
Public in Upper Canada—tiazetted October 2, 1838 )

WILLIAM McNAIRN SHAW, of Perth, Esquiry, Barristerat Law, tobea Notary
Pudic §n Upper Canada

MARCELLUS CROMBLE of the City of Toronto, Attorney-at-Law, to be a Notary
Putdic in Upper Cauada.

JUIIN HUICRISUN ESCEN, of Newmarket, Esquire, to be & Notary Public in
Upper Canada.—(Gazceited, October 53, 1858 )

RETURNING OFFICER.

DONALD ROSS McPIHERSON, Eequire, to bo Returning Officer for the Village of

Embro.—(Gazetted, October, 2, 1388.)

TO CORRESPONDENTS.

—

Orro RioTz —Under ¢ Division Cnurte”

A Scisckin Re—Lnder * General Correspondence.”
J. R C, Jtochestor, N.Y.~=W il answer you by wail.
A. StvpeNt.—You are right.



1858.]

LAW JOURNAL.

LXXVIIL.

NOTICE.
'\V HEREAS Twenty-five persons, and more, have
organized and formed themselves into a Hortieultural
Saciety for the Village of Elora, in the County of Wellingtun,
in Upper Canada, by signing a declaration in the form of
Sched 1le A annexed to the Act 20 Viet. eap, 32, and have sub-
scribed n sum exceeding Ten pounds to the funds thereof, in
compliance with the 48th Section of the snid Aect, and bave
sent a Duplicate of sanid declaration written and signed as by
law required to the minister of Agriculture;
Therefore, I, the Minister of Agriculture, herehy give no
tice of the tormation of the said Saciety as the * Elorn Horti
cultural Society,” in accordance with the provisions of the said-

Act.
P. M. VANKOUGIINET,
Minister of Agriculture, &ec.
Burean of Awviculture & Statistics,
Toronto, 10th March, 1858.

"‘7 HEREAS Twenty-five persons, and more, have
f organized and formed themselves iuto o lorticultural
Society fur the Parixhes of St. Juachim, «Ste. Anne and St
Fereol, in the County of Muntmorency, in Lower Canada, by
signing a declaration in the form of Schedule A annexed to
the Act 20 Vict, Cap. 32, and have subseribed a sum of not
lesa than Ten pounds to the Funds thereof, in compliance with
the 48th Section of the said Act, and have sent a Duplicate ol
sasd declaration written and signed as by law required to the
Minister of Agriculture;

‘Therefore, I, tie Minister of Agriculture, herehy give no-
tice of the formation of the said Society as “ The St. Joachim
Hurtieultural Sueiety,” in accordance with the provisions of the
said Act.

P. M. VANKOUGIINET,
Miuister of Agriculture, &ec.
Bureau of Agriculture & Statisties,
Toronto, 9th March, 1838,

VALUABLE LAW BOOKS,
Recently published by T. & J. W, Johnson & Co.,
197, Chestnut Street, Philadelphia.

COMMON BENCH REPORTS, vol. 16, J. Scott.
Vol. 7, reprinted without alteration ; American notes by
Hon. Geo. Sharswood. $2.50.

+LLIS & BLACKBURN'S QUEEN’S BENCH

4 REPORTS, vol. 3, reprinted withuutalteration ; American
notes by Hon. Geo. Sharswood.  $2.50.

I?NGL!SII EXCHEQUER REPORTS, vol. 10,

4 by Hurlstone & Gordun, reprinted withuut alteration;
American notes by Hon. Clark Hare. $2.50.

AW LIBRARY, 6th SERIES, 15 vols., $45.00;

a reprint of late and popular Excuisn Eveuentary Law
Books, published and distributed in monthly numbers at
$10.00 per year, or in bound volumes at $12.00 per year.

YLES on BILLS and PROMISSORY NOTES,
fully annotated by Hon. Geo. Sharswoud. $4.50.

\.DAM’S DOCTRINE OF EQUITY, fully anno-
-f tated by Henry Wharton, Exq., nearly 1000 pages. $5.50.

PENCE’S EQUITY JURISDICTION,
8vo. $9.00.

2 vols.

T. & 3. I 3ohnson & Co.’s Law Publications,

LAW BOUKS IN PRESS AND IN PREPARATION,

INDEX TO ENGLISH COMMON LAW REPORTS.

A Gegeral 1odex toall the Puints decided in the Enghah Common Law Reports
frum 1813 to thy prosent tume, 1y Geo. W. Biddle and R, C. MeMurtele, ks

STARKE ON EVIDEXNCE,
ARRANGED AND COPIMUSLY ANNOTATED LY HON. GEO. SHARSROOD.

A Practical Treaties on the Law of Keidence  Bv Thomas Starkie, Esq. Fourth
Euglish Editon, with very conalderable Alterations and  Additiong; necorpora.
ting the Statutes and Ripartend Cases to the time of publication. By G, M,
Dond swell a1t 3 G. Makuiny, Exquires, Barristersat-law,  Carefully snd
ehabomtdly avnotated (with referenws 10 Amerivan Caws, by Hou. George
Sharswood.

BEST ON EVIDENCE AND PRESUMPTION.

A Treatice on the Principles of Evidence with Practice as to Proofe §n Courts
o Contmon Law; also Presumiptions of Law and Fact. and the Theary amd
Rulos 0 Circumsta thal Proof w Coiminal Caes, By WML Best. Carefudly
anpotated with reference to American Declsions.

THE LAW OF VICINAGE.

A Practical and Flementary Treatise on tho Law of Yacinage.
Wharten

By llenry

TUDOR'S LEADING CASES.

Leading Cases on the Law rdlating to Leal Properte, tameqanang, ard the
Constroction, of Wills, with notes by Owen Davies Fudor author of Leationg
Cueog in Foaty, WHL very full Notes tefirsiug to Maaicnn Declspae, by
UHeury Whartou,

SMITII'S LANDLORD AND TENAXNT.

The Law of Landlord and Tenant: belng a Course uf Lectures dilisered ot the
Law Institatim Ly John Willam Sieith (Author ot Leadfme Cases ) Wb
Motes and Additlons by Frederfoh Phuip Maude of the Iuner Temple  Wath
additional Notes refening to and Mustrating Adierican Law atud Decslons. by
I Pembertou Mortis, Esg.

BROOM'S COMMENTARIES.

Commentaries on the Common Law as Intraturtery to ste studs, by Herbert
Broom, M A., author of ¢ Legal Maxims,” and “ i ties to Actinos.’

BROOM'S PARTIES 10 ACTIONS.

Practical Rules fir determining Partles to Actions, Dizested and Arranged with
ases. Hv Herbert Broom, Author of = Legal Maxjus ™ From the second
London Edition, with copieus Amcricnn Notes, by W A Jackson, Enq.

WILLIAVMS'S LAW OF REAL PROPERTY.
AMERIFAN NOTES BY W. . RAWLE. £5Q.

Principles of the Law of Real Property. intended as a first hook for Students in
Convuyancing. 13y Joshus Wilhatns  Recond ameriean Lhditinn with eapious
Motes aud Refenvnews to American Cases, by William Henry Rawle, Author ot
“Covenants for litle”

COOTE ON MORTGAGES.
XDITED WITH COMINUS AMERICAN NOTFS,

A Treatlso on the Taw of Murtpazen. By R H, Coate, Fxq. Fourth Ameriean
fromy the Thint Fagli-h Edition, by the Author and R. Coute, kaq., with Notes
and Reference to American Casos.

SUGDEN ON POWERS.

A Practical Treatice of Pawers. by the Rizht Hon. Sir Edward Sugden. with

Ameriean notes and Roferences to the latest Cases.  3nd American Hdition,
ANNUAL ENGLISH COMMON LAW DIGEST FOR 1850.

An Analytical Digest of the Reports of Cares decided In the English Courta of
Commun Law  Exchequer, Exchequer Chambaer, and s I'rius i the year
1855, o cantinuatjon of the Auoual Digest by the lats Henry J remy. By
Wm. Tidd Pratt, Esq  Areangd for the FEnglnh Common Law and
Exchequer Reports, and distributed without charge to subscribiers,

SMITH ON REAL AND PERSQONAL PROPERTY.

A Practical Compendium of the Law of Heal and Personal Propertv. as con
nected with Conveyaucing, by Josish W, Smith. Fditor of Mitfrd’s Pleadings,
&¢, with Notes roferring to Amertcan Cares and jillustruting American Law,

ROSS'S LEADING CASES ON COMMERCIAL LAW.
YVol.3. Principal and Surety and Agont. Partnenhip.

ENGILISH COMMON LAW REPORTS, Vor. 83.
Edited by Hon, Geo Sharsaond.

ENGLISH EXCHEQUER REPORTS, Vo, 1I.
Edired by Hon. J. LClark Hare
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NOW READY,
FPHE COMMON LAW PROCLDURE ACT, 1836. 'The
County Courts Procedure Act, 1856, fully annotated,
together with the C. L. P Aets of 1557 5 and a complete Indes
ot cases und of subjectmatter, $7. By Robert A. Hurrison,
Esq., B.C.L.
MACLEAR & Co., Publishers, Toronto.

PROVIDENT LIFE ASSURANCE COMPANY,
TORONTO, C.W.
LIFE ASSURANCE AND ANNUITIES.—ENDOWMENTS
FOR CHILDREN.—PROVISION FOR OLD AGE.
CartTaleeeeee.... £100,0600. | Pap e £11,500.

"T"HE PRroviDENT LIFE ASSURANCE & INVESTMENT
Couraxy is now ready to receive applientions for Life
Assurance in all its branchez, and for granting Anuuities.

The Directors of the * Provident” aro determined to conduct
the bLusiness of the Cumpany on equitable principles; and,
while using every necessary caution in the regulativn of their
premiums, will give parties assuring every legitimate advan-
tage to be attained by a local company.  Raving every facility
for investing the funds of the Company at the best pussible
rates of interest, the Directors have full confider ze that, should
the duration of Life in the British North American Provinces
be ascertained to be equal to that of the British Isles, they will
be abie at no distant day to make an_important reduction in
the Rates for Assurance. Till that fact is ascertained they
consider it best to act with caution.

With regard to the * Bonuses” and “ Dividends” so osten-
tatiously paraded by some Companies, it must be evident to
every ** thinking man” that no Company can return large
bonuses without first addinyg the amount to the Premiums:
just as snme tradesmen add so much to their prices, and then
take it off agnin in the shape of discount.

Tables of Rates and forms for application may be obtained
at the Office of the Company, 54 King Strect East, Toronto, or
at any of the Agencies.

COLONIAL FIRE ASSURANCE COMPANY,
CAPITAL, ONE MILLION STERLING.
GOVERNOR:

The Right Honourable the Earl of Elgia and Kincardine.
HEAD OFFICE, EDINBURGH, No. 5, GEORGE STREET.

BEOARD OF DIRECTORS :

George Patton, Esq., Advacate, Chairman; Charles Pearson,
Esq., Accountant; Jumes Robertson, Esq., W.S.; Geo. Ross,
jr., Esq., Advocate; Andrew Wood, Esy., M.D.; John Robert
Todd, Esa., W.S.; II. Mazwell Inglis, £sq., W.S.; William
James Duncan, Exq., Munager of the National Bank of Scot-
land; Alesander James Russel Esq., C.S.; William Stuart
Walker, Esq., of Bowlaod; James Dupean, Esq., Merchant,

Leith ; Ienry Davidson, Esq., Merchant.

Bankers—"The Royal Bank of Scotland.
Actoary—Wm. C. Thomson, AubpiTor~Charles Pearson.
Secrerary—D. C. Gregor. With Agancies in all the Colonies.

CANADA.
HEAD OFFICE, MCNTREAL. o, 49, GREAT ST. JAMES STREET.
The Honourable Peter McGill, President of the Bank of
Montreal, Chairman; the Honourable Justice McCord ; the

...........

NOTICE.
Provincian Sitereranry’s QOrricE,
14th January, 1858,

TO MASTERS OR OWNERS OF STEAM VESSELS.
OTICE IS HEREBY GIVEN, That on and after

LY the opening of Navigation in the Spring of the present
year, a strict compliance with the requirements of the several
Acts relating to the inspection of Steam Vessels will be insist-
¢d on, and all penalties for any iofraction thereof rigidly
enfurced. By Command,
E. A. MEREDITH,

Agst. Secretary.

NQTICE.
\VIIEREAS Twenty-five persons, and more, have
organized and formed themselves into a Hurticultural
Suciety for the Town and Tuwnship of Niagara, in Upper
Canada, by signing a declaration in the form of Schedule A,
annexed to the Act 20 Vic. cap. 32, and have subscribed a
sum exceeding Tep Pounds, to the Funds thercof, in compli-
ance with the 48th Section of the said Act, and have sent a
Duplicate of said declaration written and sigued as by law
required to the Minister of Agriculture.
Therefore I, the Minister of Agriculture, hereby give notico
of the said Society as * The Niagara Horticultural Suciety,”
in accordance with the provisions of the said Act,
P. M. VANKOUGHNET,
Mivister of Agr.
Bureau of Agriculture & Statistics,
"Toronto, dated this 18th day of January, 1858,
'\ HEREAS Twenty-five persons, and more, have
organized and formed themeelves into a Horticultural
Suciety fur the City of Hamilton, in Upper Canada, by signing
a declaration in the furm of Schedule A, annexed to the Act
20 Vie. cap. 32, and have subscribed a sum excceding Ten
Pounds to the Funds thereof, in compliance with the 48th
Section of sai¢ Act, and have sent a Duplicate of snid declara-
tion written and signed as by Jaw required to the Minister of
Agriculture.
Therefore I, the Minister of Agriculture, hereby give notice
of the formation of of the said Society as * The Hamilton
Horticultural Society,” in accordance with the provisions o.

the said Act. P. M. VANKOUGHNET,
Minister of Agr.

llonuurub!c Augustin N. Morin; Besjamin H. Lemoine, Esq.,
Cashier of  La Banque du Peuple;” John Ogilvy Moflats,
Esq., Merchant; Henry Starnes, Esq., Merchant.
Movican Avviser—George W. Camphell, M.D.
Maxacer—Alexander Davidson Parker.

With Agencies in the Principal 1owens in Canada.

Bureau of Agriculture and Statistics,
Toronto, dated this 18th day of January, 1858,
NOTICE.

‘V HHEREAS Twenty-five persons, and more. have
organized and furmed themselves into a Horticultural

Saciety for the City of Kingston, in Upper Canada, by signing

1 declaration in the form of Schedule A, annexed to the Act

20 Vic. cap. 32, and lave subscribed a_sum exceeding Ten

Pounds to the Funds thereof in compliance with the 48th

Scction of said Act, and have sent a Duplicate of said declura-

tion written and signed as by law requirea to the Minister of

Agriculture :

Therefure, I, the Minister of Agriculture, hereby give notice
of the said Society as * The City of Kingston Agricultural
Society,” in accordance with the provisions of the said Act,

P. M. VANKOUGHNET,
Minister of Agr.

Bureau of Agriculture & Statistics.

Montreal, January, 1855. 11y

27th January: 1838.
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NEW LAW BOOK. ' INSPECTOR GENERAL’S OFFICL,
Just published by latree, Brows & ¢ CestoMs DEparTMENT,
Streel, Buston., Torento, October 30, 1857,
AY

DREWS ON THE REVENCUE LAWS. A \/OTICE IS HEREBY GIVEN, That lis Ex-
Practical Treatise an the Revenue Laws of the United cellency the Administrator of the Government iu Council
States. By C. C. Axprews. 1 Vol., vo. 33. 60, _has been pleased, under the authority vested in him, to divect
“'This the first Treatise on the Revenue Law which has an vrder that, in licu of the Tulls now charged on the passive
teten published in this country ; the other books on the sub- 9f the following usticles throuxh the Ottawa Canals, the Tolls
jwb having heen merely compilations of the Statutes, A prac- hereinafter stated shall be hereafter collected, viz:
veeel ‘Treatize thus illusteating the law and its operation, is . Irox Oge, passing through all or any partion of the Ottawa
seral caleulated for a guide and test book to Custom House , Canals, to be charged with o toll of T%ree Pence per ton, which
bificers, and practitioners generally, and must necessarily be ' being paid shall pass the same free through the Wellaud Ca-
oaluable tothe importer.  Mr. Andrews has performed hus task | nal,
with in-iustr): and care, nud made a good and useful book’—  Rir-Rosp Irox, to be charged One Shilling perton, includ-
Dinton Cutu ter. iing Lachine Section, St. Ann's Lock and Ordinance Canals,
August, 1838, sand having paid such toll, to be entitled to paxs free through

. _ Ithe Welland Canal, and it having previonsly paid tolls through
“the Chambly Canal, such last mentioned tolls tv be refunded

J. RORDANS, LAW STATIONER, | at the Canal Office at Montreal.
ONTARIO HALL, CHURCII STREET, TORONTO, C. W ! The toll on Barkes, Stavesto be Eight Pence on the Ord-

{nance Canals, and Four Pence on the St Ann’s Lock and

» U2 Washington

e 3-10,

i

EEDS engrossed and Writings copied ; Petitions !

Memorius, Addresses, Specifications, &e., prepared |
Law Blanks o fevery deseription always on hand, and printed |
to order; Vellum™Parchment, Hand made Medium, and Demy |

ruled for Decds, fwith Engraved He.ding~. Brief and ather

Y, ors, Office Stadionery, &e.  Parchment Deeds red lined l
rud ruled ready for use. Orders from the Country promptly |
atrended to. Purcels over $10 rent ftee, and Engrossmeuts, |
&e., returned by first Mail. E
INSPECTOR GENERAL’S OFFICE.:
Custous DEPARTMENT,
Toronto, 11tk June 1858.

HIS Excellency the Governor General in Council,

having had under consideration on the 22nd ultinmo, the
Departmental Circular of the Customs Department, dated 20th
April 1853, by which importers of gouds, in every cuse, are
atlowed to deduct the discount actually made for cash, or that |
which, according to the custom of Trade, is allowed for cash, !
has been pleased to rescind the same, and to direct thatno such |
deductions be allowed hereafter, and that the duties be collect- |
ed upon the amount of the invoice without regard to such dis-
count; And notice is hereby given that such Order applies to
goods then in bund, as well as goods imported since the puss-
pg of the Order in question,

R. 8. M. BOUCHETTE,

Comnussioner of Customs.

NOTICE.
] HEREAS Twenty-five Persons and more have

-\’ furmed themselves into a Horticultural Society, in the
County of Hastings, in Upper Caunada, by signing a declaru-
tion in the form of Schedule A annesed to the Act 20 Vie.,
cap. 32, and have subscribed a sum exceeding Ten Pounds to
tho funds thereof, in compliance with the 48th Section of the
said Act, and have senta Duplicate of said declaration written
dnd signed as by law required, to the Minister of Agriculture.
Therefore, 1, the Minister of Agriculture, hereby give notice
of the furmation of the said Society as ** The Bellevills Horti-
cultural Society,” in accordance with the provisians of the
said Act. P, M. VANKOUGIHINET,
Minister of Agr.

By Comwmand,

Bureau of Agriculture and Statistics.
‘oronto, dated this Sth day of Feb., 1838.

Lachine Section, making the total toll per thousand, w aund
from Kingston and Montreal. the snme as by the St. Lawrence
route, viz: Que Shilling per thousand.
By command
R. 8. M. BOUCHETTE

Comnmussiomer of Customs,

NOTICE.
\/ HHEREAS Twenty-five Persons, and more have
organized and formed themselves into & Horticultural
Suciety fur the Village of Fergus, in the County of Wellington
in Upper Canada, by sigoing o declaration in the form in
Schedule A, annexed to the Act 20 Vic., cap. 32, and have
subscribe a sum exceeding Teo Puunds to the fundx thereof,
in compliance with the 48th Sectivn of said Act, and have
sent & Duplicate of said declarativn, written and signed as by
law required, to the Minister of Agriculture.

Therefore I, the Minister of Agriculture, hereby give notice
of the furmation of the said Svciety, as * The Fergus Horticul-
tural Society,” in accurdance with the provisions of the said
Act. . M. VANRKOUGLNET,

Minister of Agr.

Bureau of Agriculture and Statistics.
Toronto, dated this 8th day of Feh, 1858,

CANADA
WESTERN ASSURANCE COMPANY.

CiiARTERED BY .\CT—OF PARLTAMENT.

{ CarttaL—£100,000, in Sh;;cs of L10 cach.—Home Office,

Toronto.

Iresident—1saae C. Gilmor, Esq,; Vice-President—Thos.
Hlaworth, Esq; Dircctors—George Michie, Walter Macfarlane,
T. P. Robarts, M. P. Hayes, Wm. Hendersun, R. Lewis, and
E. F. Whittemore, Esquires; Secretary & Lreasurer—Robert
Stanton, E«q.; Soliciler—Angus Morrison, Esquire; Bankers
—Baok of Upper Canvada.

Applications for Fire Risks reccived at the lome Office,
Toronto, Corner of Church and Culborne Sircets, oppusite
Russell’s lutel. Office hours from 1 o’clock A. ¥. until 3

o'clock p. M.
ISAAC C. GILMOR, Presidend.
ROBERT STANTON, Scc. & Treas.
With Agencics in all the Principal Towns in Cunada.Y
Toronto, January, 1858. 11



UPPER CANADA LAW JOURNAL.

OPINIONS OF TEIIE PRIESS.

1° . Law Journal, Auguet. 1558 : Turonto Maclear & Co.

Thia valuablo 1aw serial still wefatains 1ty bigh postiion. We hope ita
citulation s 1uceeasing  Kvary Maglsteato should patronizo it. We are
hiappy to learn from the numbuer beforeus that Mr. Harrtson's *Connnon
Law Piocedure Acta” §9 highly spehen off by the English Jurist, & lewal
auth ity ot conxtderable weight — Hoaays ftis « almost a3 useful to the
Euglish ax to the Canadiau Lawyer, and 13 uot only the wost resent, but
by tar the most complate edition whis h we (Jurest) have sva of these hin-
P rtaut acts of pachiaweut."—(tlonry Star, Augtest 11th, 1558,

Lirek Cavana Lan JovRsal. —The August nuisber of the Upper Can-
adu Law Juarnal and Lewal Conrts Gasette, has Just vome to hnd — Like
fts predecossors, it inalutatus its bizh standing as 2 periodical which shuuid
Le rtudhid sy every Upper Canadian Loow Stadenit, sind cartully resd,
and referred to. by every totellizent Catnadian who would baecome wce
queinted with the laws of s atupted country. aud geo how thero lans
are adnunistered fu bor courts of Justiw.—Mralford Erwminer, dugust
124, 1858,

Tue Uerer Cavans Law Jotryay, and Local Qourts Gazelle.

The Augnst number of this ster ing publication has been at hand <ev-
eral dayw. 3t opens with a well written onginal paper on ¢ Law, Equity
and Justiee.” whth cotsiders thaguestioes 8o frequettly ashed by those
who have been. s thoy think, victimzad fn a legal controsersy :—* I3
Law not Eguity ¥ 1s thjuity not Law?  Liability of Corparations, and
Lisbiity o1 “tewmboat Proprictors, aee noxt in order and will bo found
worth a careful persutl A s Historl al Sketeh of the Constitution, Laws
and Legal Tabutials of Canada " is contlnged from the July number; it
i3 computed with core. andd should be reut Ly srery yunng Cantadian

The corpespoudence depastinest is very full this wmonth. There are
letters frotn sev el Divistan Court Clerhs, nsking the opinl ms of the Ea-
Stor<on pointe of law with whih it 13 impotait wvery el tk should be
famnbar,  Thero see conmunicalions ti trom Justices of the Peace. ask
g informistion npon o great variety of sabjects Al questions are an-
gwerad by the Eaitora, aud a <tance at ucdepartment must e st nt
to satisfy every Clerh, Jushice of the P oo Baihil or Constable that tu uo
Wan ot they anvest 24 with soonach dvantazeto them ddses asinpsying
that smuunt as a ) oan's subseniption 1o the Lae Jowrnal,  The report vp
th cive, = Reddua v Ciunmduzs” by Bobe rt AL Hairicon, Fup, dwided io
the Court of Erros and Appueal, s very tall andot course will recenve the
cuela] attontion o the potession, The Kepuits of Luw Courts add great-
1y to the v alue of the publicarion i

e Law Jourral 01 Catesda will eampare favorably with any similar
Wik eithior in oreal Boatan o the Linted States, sud 4118 to bo huped
tint it wall recdive a patrma e commensurate with its deserts Ronert
A, Hiagklsos, one of tho Editars. isa gootleman whe has earned s ensi-
abte ponitivn in the profesiun. and wbo has retiedted credit apon the
Pauvince by his nuaicrous valusbie additt cus to tus Legal Literatire of
the Hitnsh Empire,  In the Jwol, Landon, England. of July srnl we
wtics an extended aud bighly aum-adatory notie of Mr. HakrisoNs
last warh whieh is pronou-seed o8 useful to the hauzlish as the Canadi
Lawser, it would bae surprasiay datdecd, 1f to the bands of su- b oa gentie-
mn, and his ablo asistant 4. 0. S Andazh Ewq, the Law Juuradd did
Dot mierdt a lurgo share of public favor und suport.—2ort 1ipe Guide
Auzgust,

‘©ne UprER CANADA Law Jorrvat. &c.

Wo are §ndebted to the pubiishers of thig interesting law periodical for
the numburs tll this sals of the present veluwe, (ol 45 comuending
with Jauuaey st Ute pages have bren looked over by uswith much
futerest, Itis tho only lezal perniodial published In Upper Cauads,
and 1¢ conducte 1 with great atility. Each number cuntains elaborate
original aeticies ou prufessional subjects, walnly of importanec to the
bar of Canada. but als entortainisg b that of the United States— com-
muamationson muted prints apd reptl-s theroto, serial instrictions
to magzisteates anid other officors—anud numerous decisions ot the Divisjon
and othet Courts of Canada  Wo welo e 1t as an excellent exchange.—
Tue Pt burgh Legat Joarnal, Sept. 3th, 1858,

The Upper Cunada Ly Journal - Maclear & Co., Toronto. This well
conduted publicative, we sre zlad o learn. has proved eminently suc-
cesatul, s contents must prove £ gieat value to the Protession 1n Ca-
oada. and will prove Juteiesting in the Uniwd States.—ZLegal Intelbiyen-
cer. Philadelphia, August G 1858

Tue Urrrr Cavany Law Jorsxsas for Julv, Maclear & Co. Toronto, $4
a vear —Tu thiv usefal publicats n the pubiic arm mdebted for the euly
rettable law futedilzence  Por in<tauce after all the Turen o newapasers
havegiven a garhled aceount of the legal proceedings in the case of Moses
R. Comunngs, out cowes the Law Jowrnal amd speaks the trath. viz.
that the Court of Appral bas ordered a new Tual, the prisouer reamning
in custody.—~Bruisk Whiy. July 6, 1658,

Tie Uprer CaNaDpA Law Jouvrval. Toronto- Maclear & Co —The July
number of this valuable jourual has teached e As it 22 the anly pabit.
cation of the kind 1n the Province, 1t ought to have an extensive circula.
tinn, and should be in the hands of all busioess as well as profeasionat
wen  The price ot subsenption §s four dullars a yeae in advauce.~Spec-
tuter, July 7, 1838,

Ipper Canada Law Journal.—This bighly interesting and usctal juue-
nal for Snne has been rocelved. 1t oomtanea sast amount of information,
The artiches ot * The work of Legislation, ” - Law Reforms of the Sesst n,”
s 1 trical keteh of the Cmstitution Laws and Leged Trihunals of Can.
ada,” are woll worthy of & carcful persual  This work sheatd by found
in the uftico of every imerdiaut and tiader i the Provicos bang o our
opaninn, of quite a8 mach use to the Dierchant as the lawyer—Hamuion
Spectutnr.—June 8,1358,

f
i

The Upper Caaada Law Journal, Toronto: Maclar & Co. A very
ugeful aod ¢ xcollout pert i sl —Gaderics Tanes, Auguast 13, 1598,

Tue Upper Cunnda Law Journal and Il Owrts Gazelle, for June,
Iur»nm.-—.\luclmr & Co, Publishers; Messrs. Anvagn and Harkisoy,

“itore,

Thisis a mast execllent publication,  Tho prescot number containg
very able orhgiual articles on the toliowing topics—: The work of Lucis.
Iation,” * Caumilidation uf the Laws ot Upprer Candy,? atl * Law Reforing
of the Sestion=ueneral Roviow (continuedy  The reports of impsrtaut
cases tried fo the LoclCourts, ire full und sery interesting Altogether
thiv magazine §s conducted with muh iy aod 1t richly deserves to
bo widely patronized —Lhovrold Guzelte —June Y, 15038,

Tre Uepgr CaxaDa Law Jot Ryt for May §= full of ssintereeting articles
~instructive alike to the profession and the general publie.  ‘Lho editor
fale 24 usual evivee the sound huowledze and legal expenience ot the
writers under Wheee man ezement tho journal is now putlished,—and the
opening ong, on tho ** Power ot a Colonal Packistnent to lmprison for

Jutempt.” embraces an amount of Interesing record from vpinions of
Ligh authorities, upon which the author §s ke ! to conclude that the power
to connit tor contempt canunt justly be exercased by the Provfncial Par-
Jisment, The other pranapsl articles are— Reutieration to W ituesses
in Criunnal Cases,” *law Hef rins of the Sesst di—iuneral Banier;®
* University of Toronto—Law Faculty ;¢ Hixtorical Sketeh ot the Consti-
tution. luws aud flaegal Trhunals of Canada ™ Le. An orkzinal essty on
the Litter sutgect §s tu bu emntienost i thy uext aswue, and courinued
montbly till completed aod it i< prounised that the aun of the writer will
b to uarrstu—uot to discusa.  His materials are, we aro inforaed, the
brst that can be had consiting ofsevurnl French and Enstish, Manuscripts
nuw out of print  To this may be add«d all theinformation that can by
trum Fidds, Arrets, aud Ontonnancesol the French tGovernment aud of the
I'rnvance of Quebey togethier with the Onfonnanices and Acts vt Parliamont
of the Provincvsaf Upper und Lower Cantds.  No painsare to te spared,
carher §n rescardh oc compilation, that can Le made trbutary totheobje t
ot the wrlter, The periial ombiraced will be vearly th. e conturics=that
is trom the set lement of Cauad L by the French to tho poes otday, This
is 3 subyect so feuittul in details ot & most interesting charicter, that of
the promises rulerred to aro careted out—(as we have every resou to ex-
et they wul foan the dervadly bugh reputation of the editorsy—tho
Law Jaurnal will considerably tucrease its poputarily as a rollablerecord.
—Culorst May, 14th. 1808,

Thix i3 a very useful morthly, containin: repsrts of important law
catscd, and genersd NG coltive ted with the adminstration of
Jusiiee fa Upper Canada  Although more parucaluly intasded for the
Drotession, y et every mao of business may leacs mudh from it that may bs
0l real udvantagze to hit. It has hitherto beet pablishid i Barrie, but
will henostortl. be §n Turontu.  We rejoice 10 sce toxt Robert A. Hariison,
Ex..B C L., is to be conuecied with the journal,  He i 2 younyg gentle-
mau that ha< aheady highly distivguushed binsolf 1o s profesaon and
with literary talents 6 uo orditinry Kiod, be will prove to be ot great ad-
vautage tu the Law Journal.—Grampton Tunes,

Somowhoro it has been said that to know a poople thoroughly, it s
necessary to study thelr laws—to ascertsin how )ife and property are
protected. This ably conducted Journat tells us how the laws enacted
by guveradiout are @dwmivistered in Upper Cansda. [t tolly us—what
everybody Knows—that law 1s expensive, 80d it aods that (heap jusuce
s a curse, the vxpnse of the law being the price of litwrty, Buih as.
sertlubo arv cortaiuly trulsns, yet a hijgious aud quarselsome spint is
uot fuvariably the sesult of that combutisveness which belougs to such
men as thuse who, under any circumstasees. and at whatever cust, wviil
assert thelr righta. 1t is not our purpuse to roview the Jeuranl. but to
praire it, secing that prase is deserved. The articles ate well written,
the reports ol cases are tnteresting, aud the geveral iofrmation 18 such,
that the Juurna ought not vuly tw be read, but tudied by the mew-
bera of ths bar, tho magistracy, the lestned profussions generally, aud
by the werchaut.

The Law Journal is beautifully printed on excelient paper. and, in
deed. equals in its  typographical apje 31auce. the legal reword published
in the wetrepolis of tho Uuse d Kiogdam, 34 ycar s a very anoonsi-
dorable sum tor so mu.h valuable jutorsuastion as the Law Jourual cons
tajus.—=Lrrt Hope Atlrs,

In its first numbe  f the fourth volume this interesting and valuable
pubtication comex t s bighly fmproved 10 appearance with 2 much
wider range of editur ol warter thau turmerly.  ‘Lhe Journal has cotored
upon a broader career of utility, geapplivg with the higber brauches of
law, and lendivg the streugth of a tull, fiesh tutelligence, to the counsid-
eration of some very grave wants fo our civil code. The necensity ot nn
equalle and etticient * Bankruptey Law” is discussed {o an able article,
justivct with astute and profound thought, coupled with wuck clear,
subtle, legal discrimination,

It ks the intention of the Proprietors to institute in tho pages of the
Joura d a ** Magistrate’s Manual"—provided tbat that bedy meet the
projec 1 the proper spirit avd contribute 3n adequato subseription hist
to wa sant the undertaking. o po ths tewplation, could
nut fail to be productive of jucaleuable advantage, as well 1o the commu-
uity a3 to the Magistoncy. We sincerely hope that  Lis Jattar budy will
bestuw 8 getiervus patrunage, where 50 laudable an effort Is made tur
their ndvautuge.

The Law Journal is presided over by W, D. Ardagh, and R. A, Harrison,
B.C. L, Uarrintereat Law It i< a periodical that wn prondly compaiy
with any Jegul publication ou this Coutineut. Wo wish it every sucess,
—Catholic Crtizen.




