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INDEX TO ENGLISII LAW REPORTS,

FROM 1813 TO 1850,

JUST PUBLISHED, BY 1. & J. W. JOHNSON & CO,
No. 197, Chestnut Strect, Philadclphia.

GENERAL INDEX to all the points direct or incidental,
decided by the Courts of Aing's and Queen’s Bench,
Conmon Pleas, and Niss Prius, of Fngland, from 1813 to
1850, as reprinted, without condensation in the Englisk Common
Lato Reports, in 83 vols. Edited by George W. Biudle and
Richard C. Murtrie, Esqs., of Philadelphia. ~ 2 vols. 8 vo. $9

References in this Index are mado to the pago and volume
of the English Reports, as well as to Philudelphin Reprint,
making itequally valunble to those having cither series. From
its peculinr arrnngement and admirable construction, it is
decidedly the best and most accessible gnido to the decisions
of the English Law Courts.

Wo annex a specimen showing the plan and exceution of

the work:
PLEADING.
id] Pleain abatesront for mis.
nomer.
¢] Pleas to jurisdiction.
J] Plea puis darrein continu-

pidile N

{g) Plea to furthier mainte
tiuncw of actlon,

(] Several pleas, uuder stat.

1. Gencral rules,
11, Partiea to the actlon.
111. Materjal allegationa,
[;3 Jmmaterial $xaue.

Tesverro must not be too
bruad.
fc] Traverso must not Lo too
nar

1V, Dupliclty in plv;dlng. of Anne.
V. Certaluity in pleadlug. {f] Severnl plean dince the

a] Certainty of place.

b] Certaluty as to time.

c] Certainty as to quantity
aud to value,

[d] Certainty of names and

new rules of pleading.

{1] Under commmon law proce
dure nct.

{1} Evidence under non as
sumpsit.

[m]Evidenco under non ae
sumpsit, sloce rules of
T4 W4,

1} Plea of payment.

of Plea of non est factum,

] Plea of performance.

4] Plea of **nil debit” and

perrons,
¢} Averment of title.

/) Certainty in other res
pects; and heroin of va-
riance,

“g) Variance in actions for

VI. Ambigulty in Pleadings. * never Intended.”
VI1i. Things should be pleaded ae- r1 Of certain special pleas.
cording to their legal effect. 3] Of certnin miscellaneous
VIIL C cment aud lusjon rules relating to pleas,
of Pleadings. t] Of null anad shams pleas.
IX. Departuro. 1] Of ixsuadio pleas.
X. Speclal pleas amouuntiag ‘o gen- XVI. Tho replication,
era) isany. 2} Replication de fnjurla.
XI. Surplusage. XVIi. Demurres.
XI1I. Argumentativeness. N Vil Repleader.

X111 Other mixcellancous rules.
X1V. 0f tLe declaration.

&) Jolnder of oounta,

XIX. Isxue,
XX. Defects cared by pleadingover,
or by verdict.
«XXI1. Am¢ndment.

a) Generally.

c] Several counts undor new fa) Amendment of form of
action,

{4] Amecudment of mesno pro-

CCR&.
{¢} Amendment of declamtion
and othier Plendings,

rules.
(d] Wkero there is one bad

coupt.
{e] Statemcat of cause of ac-

tion,
(/) Uader common law proce- d} Amcadmont of verdiet.
dure act. ¢} Amendment of judgment.
P; Now assignwment. J JAniendisent after nonsuit
A1 Of profert and ayer. of verdict.
XY. Of pleas. a] Aumanduaent after error.
a) Generally. 4] Amendwent of firal pro-
4] Pleas in abatement, cess,
c] Plea in  abatement for {{} Amendments o oertain
nonjoinder. otlier cnses,

1. Geseran Roues.

II. ParTiES TO THE ACTION.

It 2 sufiiclent on all occasloos after parties have boen first named. to deseribe
themn by tho terms “said plaintit" and *sald defendant.” Davlson v. Savage,
§. 637 6 Tauz, 675, Stor <nson v. Hunter, §, 675; ¢ Tann, 406,

And see under this sead, Titles, Action; A«sumpeit, Banhruptey: Ihlls of
Ezcbange; Case; Chor s fu Actlon; Covenant; Executors: Husband and Wik,
Landlord and Tcnsn!  Partoership; Replevin; Trespass; Trover.

I, MaTERIAL ALLEGATIONS.
Whole of material allegations must bo proved. Reeco v. Taylor, xxx, £90:
PN & M, 469,
Where more is stated as a cause of action than
actinn, plaiptiff is nnt bound to prove the | terial part.
X, 628; 4 B & C. 380  Kresham v Posten, xH 721, 2 C & ¢, 540,
toatliug, xxvil, 7885 1 BN C, 588, Piit v. Willlams, xxix, 203; 22 & 1. 84l

ia necesary for the pist of the
1 Bromfield © Jonex.

Duhes v, I

Aud It is lprope  to tuke lasue onsuch imwmatestal aliogativn. Arundel ve
Bowmay, {v, 1033 § ‘Taun, 109,

Matter allegnd by way of induccent o the sulwtanee of the mintter, need not
o nlieged with such certainfy as thai which s sutetance. Stiddart v, Paliuer,
vil, 212 $ D& R, 6. Churchill v. Hunt, xvill, 23; 1 CLit. 450, W {llian v,
Wilcox, sxxv, Uott; 8 A & B 314, Brunskil) v. Robertron, xxxvl, 0 £ & K, &0,

And such matter of tuducement need not be proved. Crosskeys Bridgo v,
Rawlings, xxxil, 41: 3B N C, 71,

Matter of deecription must be proved as alleged. Wells v. Qirling, v, 853.
Gow 21, Rioddart v. Palmer, xv1, 212: 3 D & R, 624, Rickotts v. Salwey, xviil.
48; 1 Chit, 104, Treesdale v, Clunent, xvii, 3201 1 Chit, tu3,

An nction for tort ja maintuinable. though ouly part of the allegation §s proved,
Ricketta v. Sslwev, xvill, 69; 1 Chit, 4. Williamcon v. Aenley, xix, 140;
0 Blog, 266. Clatkson v. lawson, xix, 209; & Bing, 67,

Platntif 2 not bouod W allege a tequeat, except where the objeet of the
T llwﬂ l; to oblige another (0 do wotuething. Awory v. Broderick, xvii), 6w;
2 Chit, 520,

In trvepase for draving ngsinst plalntifl's cart, it J« an Inmaterial allegoation
who was tiding in it Yoward v, Peete, xvitl, 6330 2 Chit, 318,

In arsumpait, the day alleted for an orul prowire 3 immaterial, cven slnce the
pew ritles.  Arpold v, Arnold, xxtll. 47, 3 18 N C, &1,

Where the terms of a contract pleaded by way af defence are not materfal te
the purpvee for which contract Is given In cvldence, they need not bv provod.
2otwon v, Fallows, xxxif, 156, 3 B N C, 02,

Dll.-lluclgori Igt"'un unnecessary and fmwaterial atlegation. Draper v. Garratt,
Ix,11:2BAC 2

Prelimioary matters need not bo averred. Ebarpe v, Abbey, xv, §37; § Ding,
0%

-

When allegations In pleadiags are dlalastble. Tapley v. Wamwright, xx+<it.710;
5 B& A, 395, Hare v, Horton, xxvH, 302; & T & Ad. 7145, lartley v, Burkitg,
xxxili, 025; 6 B N C, 687, Cole v, Creswel), xxxix, 3535; 11 A & E, 661, Urven
v. Steer, x15, 730; 1 Q B, 707,

1f oue plea be eompounided of several distinet allegations, one of which is rot
byaelf a defenco to the actlon, tho establishiing that one o preof will Dot support
the plea. lafllle v. Kell, xxxlil, 800; 4 8 N C, 133,

Nut when It is composed of s ural distinet allegations, efther of which antounts
to a justification, the proof of one Is sufficient.  Juid.

When s tender a material allegation.  Marks v, Lahee, xxx15,103: 3 BN C,
408, Jackson v, Allaweay. xIvl, 542; 6 M & ¢, 942,

Matter whish app in the pleadings by vy implication, need not te
exnrexsly averred. Galloway v.Jackson, x1if. 498; 3 M & G, 9. Junes v. Clarke,
x1iit, sed s 3 & B, 104,

13ut auch frplicatson muat be a v one. Qalloway v.Jsckson, xifi, 498;
3 M & G, 900, Prentleo v, Harrlson, xlv, §52; 4 Q B, 652,

The declaration againgt the drawer of & bill must allege a promiss to pay
Heunry v. Burbidge, xxxil, 234; 3 BN C, 501,

In an action by landlord against sherlff, under 8 Aune. cap. 14, for removing
gooda taken in exceutlon without paying tho reut, the allegation of removal is
material, Smalhpan v, Pollard, xiv), 1001,

In covonant by assigneo of lesser for rent arrcar, allegation that leaser was
porgersed tor rematnder of A terin of 22 years, commencing, &c., s material and
traversable  Carvick v. Balgrave, v, 7835 1 B & B, 531,

M.nimum of allegation is the maximun of proof required. Francis v. Stonarq,
xivii, 13 5HQ, 983, 4S8,

In error to reverse an outlawry, tho material allegation is thst defendant was
1 hroad at the fssuing of the oxfgent, snd the aserment that ho so continued untt)
«.uu,\% pronounced, need not Lo proved. Robertson v. Robertson, i, 1653 6
Laun, 309.

c ;l‘cn:lt;r not cssential in nction for not accepting goods, Boyd v. Lett, 1,2215 1
{ RN

Avermnent of trexpasses in other parts of the samo clors fs fmmatesisl. Wood
v, Wedgwood, 1, 71: 1C B, 203,

Tequest Is a coudition precedont 1a bond to account on request. Darvis v. Cary,
txix, 416: 15Q B, $18.

Corruptly nat cssential {n plea of simousteal e~ntract, if circumstances alieged
show {t.” Goldham v. Edwards, 1xxx), 435; 16 C B, 437,

1 i\:lv‘);lcslg which nufsanco cawres fnjury is surplusage. Fay v. Prentico, §, 627

Allezation nnder per quod of mode of Injury are material averments of fact,
&nd not Interenco of [aw in case for Hlegally granting a serutiny, and thus deprive
$nz plafutiff of his vote  Price v. Belcher, liv, 88, 3 C 2, 58,

Where notice s material, averment of facts * which defondant well Kuvew,” ir
uot equivalent to averment of notico. Celchiester v. Brooke, Hil, 339; 7 Q B, 338

B3~ Specimen Sheets sent by mail to all applicants.

LecisLative Couxcir,
Toronto, 4th September, 1857,

XTRACT from the Standing Orders of the Legis-

Jative Council.

Fiftyninth Jrder~*That each and every applicant for a
Bill of Divorce shall be required to give notice of his or her
intention in that respect specifying from whom and for what
cause, by advertisement in the official Gazette, during six
months, and also, for a like period in two newspapers pub-
lished in the District whero such applicant usually resided at
the time of separation ; and if there be no second nowspaper

ublished in such District, then in one newspaper published
n an adjoining District; or if no newspaper be pubiished in
such District, in two newspapers published in the adjoining
Distriet er Districts,” J. F. TAYLOR,

10-tf. Clerk Legislative Council.
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LAW SOCIETY OF UPPER CANADA,
(OsGoope Hawt.)

Easter Term, 215t Vieteria, 1858,

During the Term of Easter, the Gllowing Gontlemen wers called to thy degre
of Barrister-at-taw ;e

Wiltlam faldwin Rallivan, Esquire

Alexandsr Foreyth Qeott, Esqulen,
Houry Massiagherd.

Ward Hamilton Bowlby. .
Anthony Ueorge lofroy, Exquire.

Oa Tussday, tha 25th day of May. in this Term, the follnwing Gentlemen
were adinitiad fato the Sodety a4 nembiers thereof, and cutersl In the fdlewing
gl‘]l“' as Studeots of the laws, thelr exawinations havieg et classd us

owe:i—

Untversdy Tlus:
Mr. Edmund Jolin Hooper, RA.

Jumar Class:

Mr. Frederick Nash.

* Jamea Freaerick Smith, Juntor,
Octavius Pejnce,

Hawdtton Douglas Stewart,
Hlobert Rerr Rubb

Thomans Ferris Nellie

Mr. Henry Roberteon,

* Thauphilus Begua,
Etward Kolduson,

David lannox,

John Hoshine,

James Graham Vansittart,

“

“
“

“ Auzustaa Roche. ¢ Frankitn Metealfe tirifin,

¢ Joha Bell Gordon, “ Thomas Wellealey Medlarray.

¢ Patrick Wilifan Dacbhey, “ Michael Joapl MeNutuara,

“ Fdward James Dearocne. * Johu Jusepl Landy,

4 Alvxander Forbes, junior, “ Jalwz Manwaring Moffatt.

“ Rivhard Stotesbury McCulloch. “ Thowmas Jaur 3 titzanamons,

4 Morgrn Ooldwell, 4 Edwa-d Ciarke Cunpetl, junlor.
< Thonees Babineton MeMahon, ¢ Gltert Jatues Wetsubliall,

“
“
“
“
“
“

Kenneth Uodman,

Robwrt Smith,

Willinm Torrance Haye.
Seunce Augustus Hamilson.
Willtam lleary Walkes.
Joha Dowuvy.

Heury Mano Briges
Edmund Baynes feed.
Pedro Alma,

Rotert Jobn Keating.
John Elley [lacding
Juseph Aloysius bonovan.
Mr. Johin Mclean Stevenwon.

Nare.—tGentlemen admitted in the “ University Claxs™ are arranged arording
o their Luivendty rauk @ in the other clunses, aceording to the relathve erit of
the examination passed befure the Society.

Orlerei—That the examination for admision shall, uotil further notice, be n
the fullowing buuks renpectisely, that iy to pay—

Hor the Optamne Class:

In tha Phanisce of Furdpedes. the fint twelve boks of Homer's 1iad. Horaee,
Sallust Euclid or Legendre's Geometrie, Hind’s Algebr, Suowballs Trige
pometry, Farnsbaw's Statics and Dynamics, Herseliell's Astrouainy, Paley's
Moral Uhilosaphy. locke's Exay on the uman Understanding, Whateley's
lagic and Rhetoric and euch worke In Aucivnt and Modern History and
ivography as the candidates way bave read.

For the Unsversity Class:

In Hlomer, first hook of THad, s ucian (Charon Life or Deeam of Luclan and
Timon) Olesof Horsee, In Mathematles or Metaphysfes at the option of the
candidate, according to the illowing courver respectively,  Mathematbes
{r uctid. 1st. 2ud. 3rd dth, and 6th Looks, or Legendro's Geometrio, 1at, 2nd
3rd and 3th Lok Hind's Alg bra tu ths end of Simultane us Lquations) ;
MetaphyMca—(Walker's and Whateley’s Logle, apd Liocke's Exssy on the
Numun Quderstanding): Herscheli’s Astrotomy. chapters 1. 3. 4. and 4; and
cuch works in Apcicut and Modern Geography and 1istery as the caudidutes
may hsve read.

For the Senior Class :
In the same subjects and Lochs as for the Unisersity Class.

Tter (he Jumaor Cluss ;

In tho 15t and 3rd books of the Odes of Horuco: Euclid, 1st. Snd. and 3nd books,
or Legzendre's Geomiotris 15t and 3ed books, with the promblemn, aod such
works in Modern History and Geography ac the candidates may have rend: aud
that this Order be published every Term, with the » Jwissons of such Terw.

Ordernd—That the class or order of the examination passed by each candidate
for admission bo stated in his certificate of admisslon.

Orderad—Tl * §n future, Candidates for Ol 10uth honours. ahall attend at
Osgondo Hall, under the dth Order of Hil. Term, 18 Vi~. on the last Thursday
and 41=0 on the last Friday of Yacation, aud those for Call, mercly, on the latter
of such days.

Ordered—That in futare all Candidates for admisgon foto this Soclety as
&tudents of the Laws, who desire to pass thelr Examination in clther the Optime
Clasa, tho University Class, or the Senior Class, do attend the Byaminer at
Osgonde Hall, on both the first ‘Thursday and the first Friday of the Ter ln
which their potitions fr admission fre to bo preseuted to the Benchers in Convo-
eation, 6t Ten o'clock A.M. of each day: and thoso for ad:nission §n the Junlor
Clurs, on tho latter of those dsys at the )iko hour.

Ordrred—That tho examination cf candidates for cortificates of fitness for
edinission as Attornoys or Sollcitors under th Actof Parllament, 20 Vic. chap. 63,
and the Ruleof the Soclety of Teinlty Term, 21 Vic. caap. 1 made under autliority
and by direction of tho said Act, shall, until further order. Lo in the following
hooks and subfects, with which auch candidates will be expucted to be thoroughly
familiar, that Is to say:

| Wackstone's Commentarfer 1st Vol., Smith's Mepeantile Law., Williathe oy
, Beal Property s Willinma on Personal Property . Story 8 Lagulty Jurtsprudenve
| The Satute ban. and the Practioe of the Conrts,
Norier,—A thoroagh Cunmiilualte with the preserited subjects and leahe will,
- In futuee, e requioed 1tume Candidates for adiniisafod as Students; and genthetien
Pate alrongly pesetinnended (o postpotis presenting thesiselves for examination
untid tully prepared,
i Motick.—Hy a rule of Hilary Term. 1Nth Vict., Students keeplng Tenl.l Aty
D hetietorth requiced to attend & Coure uf Leetnres to boe delivered, each Term,
at Osgenale Fiard aml exhibit to the decretaty on tie last day of Tor, the les
ti-er’s Certificate of atch attendancy,
OrRLERLI—THAL the Suljecta of thy Lecturos, next Term, be as follows: Trusts
=35 0 Strung, bequire, Datnasges--J. 1. Atderson, Esquiee
ROKRERT BALDWIN,
Trevsurer,

Easter Term, 21at Victoria, 1858,
STANDING RULES.
()N the subject of Private and Local Bills, adopted
by the Legislative Council and Legislative Assembly,
3rd Session, 5th Parlinment, 20th Victoria, 1857,

1. That oll applications for Private and Locenl Bills for
granting to any individual or individuals nn{ exclusive or
peculiar rights or privileges whatseever, or for doing any mat-
ter or thing whicl in its operaticn would affect the rights or
property of other parties, or for making any amendment of a
like nature to any former Act,—shall require the fullowing
! notice to be published, viz :—

In Upper Canada—A notice inserted in the Official Gazette,
and in ono newspaper published in the County, or Uuion of
Counties, affected, or if there be no paper published therein,
then in a newspayer in the next nearest County in which a
newspaper is published.

In Lovver Canada—A notice inserted in the Official Gazette,
in the English and French languages, and in one newspaper
in the English and one nawspaper in the French Iangunge, in
the District affected, or in hoth languages if there be but one
[mper; or if there be no paper published therein, then (in both
anguages) in the Official Gazette, and in a paper publiched in
an adjoining District.

Such notices shrll bie continued in each case for a period of
at leant two months during the interval of time between tho
cluse of the next preceding Session and the presentation of the
Petition.

2. That before any Petition praving for leave to bring in a
Private Bill fur the erectivn of & Tull Bridge, is presented to
this 1louse, the person or persuns purpusing to petition for
such Bill, shall, upun giving the notice prescrived by the pre-
ceding Rule, also, at the same time, and in the same manner,
give a notice in writing, stating the rates which they intend to
ask, the extent of the privilege, the height of the arches, the in-
tersal between the abutments or piers for the passage of rafts
and vessels, and mentioning alzo whether they intend to erect a
draw-bridge or not, and the dimensions of such draw-bridge.

3. That the Fee payable on the second reading of and Pri-
vate or Local Bill, shall be paid only in the House in which
such Bill originates, but the disbursements for printing such
Bill shall be paid in each House.

4. That it shall be the duty of parties secking the interfe-
reuce of the Legislature in any private or lucal matter, to file
with the Clerk of each House the evidence of their havin
complied with the Rules and Standing Orders thereof; ung
that in default of such proof being so furnished as aforesaid,
it shall be competent to the Clerk to report in regard to such
matter, “that the Rules and Standing Orders bave not been
complied with.”

That the foregoing Rules be pubiished in both Ianguages in
the Official Gazette, vver the signaturo of the Clerk of each
House, weekly, during cach recess of Parliament.

J. F.'TAYLOR, Clk. Leg. Council.
Wy. B. LINDSAY, Clk." Assembly,
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LAW, EQUITY, AND JUSTICE.

Is Law not Equity? Ts Equity not Law? Ought there
to be either Law or Equity which is not Justice?  Such are
the questions which oue more often hears asked, than satis-
factorily answered. Were we driven to an answer without
reflection, we should, we fear, do as Talleyrand did before
us. When asked, ¢ What is mecant by civil 7’ he said,
«It is something that is wot military.”” When asked,
« What is meant by military #” he said, ¢ It is something
that is not civil.” So of Law: we might reply that it is
sowcthing which is not Equity ; and of Equity, that it is
something which is not Law; and that either may or may
not be Justice.

Law in general involves a command, enjoining what is
right, and prohibiting what is wrong. Itis the exercise of a
sovereign will, which ought always to accord with the dic-
tates of justice. DBy reason of its universality, we are told,
Law may operate unjustly in particular cases. To prevent in-
justice in such cases, we are told, Equity interferes. The
difficulty is to prevent Law, which is designed for good and
to apply to all cases, from itself doing wrong in svwme cases.

Law is administered by judges; men like ourselves, of
finite knowledge; men like ourselves, subject to the frailty
of mortal flesh. But is it necessary that one portion of
the judges should be instructed that Taw is one thing
and Equity another? Is it not a demoralizing « priori to
admit that there can be Law which is not Equity, or Equity
which is not Luw? To allow judges to administer law
which is not equity, would be to abet the infliction of
wrong; to allow judges tq administer cquity which is not
law, would be to abet the exercise of tyranny.

For the preservation of liberty, there must not only be
law, but law well understood. At one time, cquity was not
law. DBquity, in its infancy, was tie creature of judges;
and as the judges were often eapricious, so was equity their
creature. Therefore it was that Selden deseribed equity as
a “roguish thing.” Sometimes, he said, cquity judges
went according to conscience, sometimes according to law,

sometimes according to rules of court.  For law, he said,
we have a measure, and know what to trust to; but equity
i3 according to the conscience of him that is chancellor;
and as that is Jarger or narrower, so is equity, Itisall one,
he said, as if they should make one standard for the mea-
sure that we call a foot—a chanecllor's foot. What an
uncertain messure, he exclaims, wouid this be! One chan-
cellor has « long foot, nnother a short fuot, a third an indif-
ferent foot, &e. It was, he said, the same thing of the
chancellor’s couscience.

Such might have been cquity at one time, but such is
not cquity in our generation.  Equity is now .dministered
by rales, as well understood as any rules of law. In a word,
equity is law. If, then, equity is law, why should there
be one cluss of judges to dispense equity, and another class
to dispense law 7 Simply because such kas been the case.
Wy, then, has such been the case?  Let us see.

A reterence to our early legal history here becomes
indispensable.  We shall be as brief as possible.

We know little of the law of England befure the Roman
conquest. Rude customs there were, partaking more or
less of the principles of justice. Whatever is written to
the contrary, it is now generally believed thut the law of
England at the time of the conquest was in great part
derived from the laws of Rome, which had been previously
introduced by the Romans during their dominion of the
island, 2 dominion which lasted for nearly three centuries.
After the Roman invasion, our ancestors, ignorant of their
obligations to Roman jurisprudence, withstood all the
attempts of the Roman eccclesiastics to introduce that
jurisprudence, systematized in the shape of the Codes of
"Theodosian and Justinian. Then it was that, riled with
defeat and subjection to a foreign peer, they clung with
the tenacity of a death grio to all that was leR of their laws
and institutions. Then it was that, ignorant of the origin
and composition of those laws and institutions, they again
and again exclaimed, “ Nolumus leyes Anglie mutari!”’
Then it was that they refused to exchange the Roman law
unsystematized aund leavened with rude local traditions, for
Roman law systematized and refined by the master minds
of the Romaa Empire. This it was which is the real-origin
of courts of law and equity in England.

On the one side there were those who would retain, con-
serve, and not improve; on the other there were those who
desired both to conserve and to improve. Therivalry, how-
ever, was not to be tempered. Iach class of advocates
started its own courts, the one called Law and the other
Equity. The base common toboth was justice. This previ-
vusly wasthe base of the common law of England. 1t was wide
enough, had the people been so disposed, to have admitted
of an enlarged system of jurisprudence, embracing all that
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our ancestors in asserting that there was not such a lisposi-
tion. The Statute of Westminster, the second, (13 Elw. 1)
was passed to effect some such purpoese. Its design s, as
has been truly said by Sir Richard Bethell and others, io er-
pand the common law of England, so as to render it
applicablo to the omergencics of an advancing state of
society. New writs were dirceted to be framed, as new
ocensions might present themselves, but the direction was
not in spirit obeyed. The judges of the courts of common
law then, too mueh like some of the judges of courts of
common law of the present day, were oppesed to reform,
During the reign of Kdward I11. they declined to act upon
writs to which the then existing formulre of pleading did
not apply. Ilere, then, the growth of reform was snapped.
Common law was, through technicul rules of pleading,
closed against the ndvancing tide of jurisprudence, the
strcam of which beeame divided, and that which was turned
from courts of common law took another channel.  Henee
courts of equity. William of Warcham, king’s chancellor,
afterwards invented the writ of subpwena, and such portions
of natural equity as were ignored by courts of law fell under
his control and that of his successors; the result of which
was the establishment of Chaucery or Equity as a tribunal
distinet from Law.

It is for us who live in more cnlightened times to profit

by the errors of our ancestors. We have suffered by reason
of their obstinacy, and the least we can do is if possible to
turn their failings to good account. Let us bryin where
our ancestors left of. Had the Statute of Westminster
been carried out in spirit, there wo uld not now be any
courts of Chancery. As carly as the reign of Henry VL. it
was observed by one of the judges, that if actions on the
case had been allowed by courts of common law as often as
occasion required, the writ of subpaena would have been
unnecessary, that is, the whole of the present jurisdiction
of the Court of Chancery would have formed part of the
ordinary jurisdiction of courts of common law.

What then was the reason given by our ancestors for
refusing to extend the action on the case? Does it, whether
good or bad, still exist? The reason was, as we have already
said, the then technical rules of pleading which were at
once the glory and the disgrace of Euglish jurisprudence.
They have fullen ; they are no more. Speeial demurrers, the
delight of legal chicanery, are now abolished. The rules of
pleading, such as do exist, are all but common to courts of
law and equity. There is in truth no more technicality re-
quired in the one set of tribunals than in the other. Form,

is at present known 03 Law and Kquity. Perhapsw wrong |

by courts of equity? That something of this kind ehould
be done, is the fecling of cvery reflecting being; that it
nust be done, is the resolve of many enlightencd jurists.

Mow clse aro we to account for the endeavors of the
admirers of common law te seize a part of equity, ar:d of the
admirers of equity to seize a part of common law? At the
pr sent moment there are two bills of this nature before
the Fuglish Parliament, both of which we give in other
columns. The one which is introduced by the Suiicitor
General, an adwirer of equity, proposes to confer upon
equity courts the power to award damages and to try issues of
fact by jvry, two notable peculiarities of courts of common law.
The other, introduced by Mr. Atherton, an admirer of
common law, proposes to confer upon courts of common
law the power to entertain suits for specific performance in
all cases in which courts of equity can do so; to grant
injunctions against breaches of contract, or the commission
or continuance of wrongful acts, in like manner as in
equity; to gran’ equitable relief by way of plea or repliea-
slon, wherever the same can be had in equity; to try
equitable titles, now only triable or recognizable in courts
of cquity; and, incidentally, to do nmny things now
peculiar to courts of cquity. OF the former bill we wholly
disapprove; we disapprove of it both in principle and in
detail.  Of the latter we wholly approve in principle, but
not in detail.

Common law is, as we have seen, the parent fold—the
system: which ought to have been, but was not, expanded.
BEquity is the offshoot—the lesser of the two. If one is to
absorb the other, uccording to the law of natare if net of

expediency the greater must absorb the lesser. Our figura-
tive idea of the stream of justice does not even here fail
us. It would be as absurd to expand equity so as to take in
common law, as it would be to expand a rivulet so as to
take in an ocean. The lesser must be absorbed by the
areater. Heuce, then, we believe the true course for all
friends of fusion to adopt is gradually to extend the existing
jurisdiction of courts of common law, 80 as to embrace bit
by bit the cxisting jurisdiction of equity; and while doing
50, by careful atteution, to adopt the machinery of the
common law courts, so as to admit of the additional and
incrcased strain.  Any other course must end in confusion,
and make the day of fusion more remote than ever. We
object, then, to Mr. Atherton’s bill, because it essays to do
in a jump that which can only be done by gradual process;
because it essays to engulph equity without any attention
whatever to the adaptation of the machinery of the common
law courts.

in cach, is mzde subservient to substantial practice. Why
not then open the portals of the common law, and admit .

that portion of administrative justice which is dispensed

It is only natural to expect opposition to the fusion of
law and equity, from the judges of the two systems respec-
tively. There i3, to speak plainly, without intending to
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offend, selfishness even in a judge. The work of the judges | Comnany), the Court of (Jucens Bencl: in Englund has

during the process of fusion will unquestionably be,
Mure than this, the judges will bo called upon | aggregate, where malice in law may be inferred from the

increased.
to deal with subjects of which, owing to the hitherto unua-
tural modo of legal education, they are Jamentably ignorant
Bugides, judges for the most part are men past the meridian
of lifo, when the impulsive gives place to the conservative.

They have settled down to a daily routine, which habit bus

made casy, and had rather not be disturbed by novelties.
The judges in the reign of Victoria will in this respect be
found to resemble the judges in the reign of Kdward I1I.;
but we hope their opposition will be less suceessful,

In England, as it is, the judges of the courts of common
law have succeeded in frustrating the intention of the
legislature of 185f. They huve killed off the laudable
ouject of the legisluture, which gave to them power to grant
injunctions and specific performance of contracts. Perhaps
the fault has not been exclusively theirs. 1t may be that
the legislatura is to blame for not simultancously improving
the machinery of the common law courts and their organ-
ization. To the latter, Mr. Atherton has wiscly direcied
his astute attention. Ile proposes that common law judges
may summon equity judges to their aid, and vice versa.
This is precisely what a valued correspondent long since
proposed in the columns of this Journal. Some allowance
must be made as well for the inability as the indisposition
of existing common law judges to administer equity, as of
equity judges to administer common law. The only way of
getting over the difficulty is by fusing the judges as well as
the jurisdictions of their respective courts. It will be very
unpleasant to them, no doubt, but if they cheerfully
acquiesce, they will receive the thaunks of posterity. When
the fusion is in part effected, students will study the whole
law, as now administered by courts of law and equity. A
new race of lawyers will spring up, from the rauks of which
men can be elevated to the bench to whom it will not be a
burthen, and in whom it will not be a presumption to
administer law and equity,—in other words, complete and
substantial Justice.

LIABILITY OF CORPORATIONS.—PUBLIC JOURNALS.

The old rule of non-liability of corporations for acts done
which require the exercise of a reasoning mind, has been
much modified of late years; and it is clearly established
that actions of tort or of trespass will lie against corpora-
tions aggregate, and that an iadictment will lic against
them both for aets of commission and of omission, to be
followed up by fine, though not by imprisonment. It was
nevertheless supposed that the liability did not extend to
acts which were grounded on express malice. Iowever,
in a recent case ( Whitchead v. the South Eustern Railway

decided that an action fur libel lies against a corporation

publication of the words.

In giving judgment in this ease, Lord Campbell referred
to the great injustice that might be done to individuals, if
the remedy for wrongs authorized by a company were con-
fined to the agents employed.  Ile referred to associntions
of the kind being so common, as to be extended te the
conduct of a public journal. The Solivitor's Journal in
Lingland, is earried on by a juint stock company; and in
Upper Canada, we know of many newspapers conducted in
the same manner.

The ease referred to shows, that not merely the corpora-
tion as u body is liable in an action for defsmation, but
also the individuals who cempose it.

The case we refer to was decided on 20th of last April.

LIABILITY OF STEAMBOAT PROPRIETORS.
« EXCURSION TRIPS.”

We are, in Canada, no less fond of «pleasuring” than
our neighbours to the South. We have our Fircmen's—
our Temperance, our Qrange, our Odd Fellows’ excursions ;
and the Sons of St. George, St. Patrick, and St. Andrew,
have their pleasure trips at times. Those from places on
the lukes are commouly on steamboats.

For the information of all and sundry, we notice a very
recent decision (on the 15th of June last) of the Court of
Queen’s Beneh, in England (Dalyell v. Tyrer and others).

The facts of this case were briefly these.  One Hether-
ington was the lessce of and worked the Rock ferry, from
St. George's pier-head, at Liverpool, to Rock Ferry Point,
on the opposite side of the Mersey ; and the plaintiff had
a season ticket, for which he had paid Hetherington, for
crossing the ferry. On the day in question, beinga reguls.
day, and additional boats being required for the service,
Hetherington had engaged, for the sum of £10, a steamer
of the defendants, who were the trustees of a steam tug
company, to cross and re-cross the raid ferry, and to convey
across all persons who should be presented to thew for
ferriage. The plaintiff crossed on the defendants’ steamer
along with a large number of other persons; and as the
steawer was putting to at the Rock Ferry Toint, a rope
with un iron hook at the end of it was, by direction of the
waster, thrown ashore and attached to a ring, with a view
of swinging the steamer around ; but the strain on the rope
was 50 great that the hook broke, and the detached picee
started back and injured the plaintiff severely. The jury
found that there was negligence in the manner of swinging
the vessel, and rendered a verdiet for the plaintiff, with
£660 damages.
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Leave was reserved to the defendants to move to have
the verdict entered for them, if the court should be of
opinion that the plaintiff was not entitled to recover against
the defendants, in rezpect to the negligence proved.

The court held that the crew of tho steamer being ap-
pointed by and so remaining the servants of the owners,
the plaintif could maintain his action agninst the owners
for the personal injury cauvsed to him by the negligence of
the crew, although he contracted with Ietherington and
paid Aim for his . ~s; .~ the verdict in favor of the
plaintiff was sustained.

In giving judement, Erle, J., said—Tt is clear to me the
defendants were in possession of the ship, having com-
mand of the servants navigating her, and were in possession
of the tackle which broke and caused the injury; therefore
they would be respunsible for the damage if the plaintiff
had been standing on the pier a mere stranger. What
difference is there, if, with the consent of the defendant,
the plaintiff is on board their vessel? That circumstance
would not take away the right which as a stranger he might
have had ; nor docs the fact of the money not being pay-
able by the phintiff to the defendants take away the right
of action.

The principle of this ease weuld appear to be applicable
also to travelling by milways.

HARRISON’S COMMON LAW PROCEDURE ACTS, IN
ENGLAND.

It is with honest pride we reproduce, among ¢ Book
Reviews,” in this number, a review of Ilarrison’s Common
Law Procedure Acts, taken from the English Jurist, one
of the first, if net the first legal authority in England, and
a periodical as influential in the colonics as it is in England.

Of the work it is said, it is ‘“almest as useful to the
English as the Canadian lawyer, and is not only the most
recent, but by far the wost complete edition which we (the
Jurist) have scen of these important acts of parliament.”

Of the editor it is said, ¢ he has not been content with
industriously collecting the numerous decisions which are
now scatterred through our reports upon these statutes,
but has displayed both skill and judgment in their arrange-
ment, and in deducing, wherever it wuas possible, those
principles of which the decisions are either suggestive or
ilustrative.”

This notice connot be more pleasing to Mr, Harrison
than it must be a source of pride to Canada and to Caradian
enterprize. The work is we believe the first Jaw book
written and published in Canads, or any other Dritish
colony which has recommended itself to the profession
of the mother country. If anything more were wanting to

crown the suceess of the work it is the growing demand for
copies of it in England—a demand which we regret to
learn cannot lung be supplied, as ncither the editor northe
publishers anticipated it.

We have been informed that as Mr. IHarrison is
too much occupied with other engagements, he will
not undertake to issuc a second edition, and that as the
firct edition is now nearly exhausted, the publishers Maeleur
& Co, King Street East, Turonto, have raised the price
from $6 to &8 per cupy.

HISTORICAL SKETCIl OF THE CONSTITUTION, LAWS
AND LEGAL TRIBUNALS OF CANADA.

(Continued from p. 156.)

The Count of Frontenac having been involved in many
quarcels with the Intendant, and otherwise failed to give
satisiz~tion, was recalled, and his place supplied by the
appointment of Monsicur C. Fevre de la Barre, whose
commission was dated in May, 1682. To bhim was confi-
ded, among other duties, that of taking cognizance of all
differences which might arise in the colony either between
the seiguiors or the common people. lis appuintwent
was that of governor and lieutenant-governor of Canado,
Nova Scotia. Acadia and Newfoundland and other Nor-
thern dowinions of I'rance.  With him was appointed
Monsieur Demeulles as intendant.  To the latter was ex-
pressly given the power to hear all complaiots aud to ren-
der justice to all men,—to prosecute all crimes of whatso-
ever kind,—to preside over the Sovercign Council,—to
superintend all superior officers of justice, and in admi-
nistering justice to observe the Custom of Paris, including
the Prevotéand Vieompté ; with the advice of the Council
to make police regulations, and in certain cases power
alone to determine disputes of a civil nature. Both the
Governor General and Intendent were instructed to keep
on good terms with the Count de Blunae, Governor Gene-
ral of the W st India Islands with o view to trade and
to the mutual advantage of the colonies.

Mr. de la Barre was active in the performance of his du-
tics. No sooner did he arrive in the colony, and finding
it to be exposed to the hosility of the Five Nations, than he
adopted measures to consult public opision. He convoked
a general assembly, consisting of the Intendant, Bishop,
officers of the army, members of the Sovereign Council, in-
ferior court Judges, and the principal members of the Co-
lony. This was the first occasion on which the people
were consulted by their rulersin the management of public
affuirs.  Though informally convoked, the assembly wasby
no means a failure. A report was made to the Governor,
in which the critical position of the colony was candidly
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and thoroughly reviewed. The enmity of the Five Nativns | and by the peace of Utrecht, France renounced alt cluimto
was the prominent topie of consideration. Their vympa- them. So matters continued for several years. 17cace and
thies with the LEnglish and Dutch of New York were men- war alternately ruled the coluny.  The battles of France
tivned, and the many overt acts of hostility commented and Great DBritain, which in Europe aroused the world,
upon. In fiue, a war against them was recommended. The | were in Canada repeated is minature.

report was fivgrably received by the Governor and by him | Owing to the few judiges who sat in the Sovercign Coun-
was trangiitted to France.  There also it ruct with a favo- | ¢il, and to the difficultics which avose whereever they were
rable rece ption. Two hundred troups were despatehed to the [interested in disputes before it, the King of Fraunee, in
colony, an 1 the vessel which conveyed them also conveyed | April 1685, made a change. e declared that if any
intelligenco thit Governor Dongan, of New York, had been | member of the council were o party to a suit pending be-
directed by the Iinglish GGovernment to preserve a good un- ! fure i, on the simple requisition of any party to the suit,
derstanding with the French of (anada. The Governor of it might be carried before the Intendent and other judges
New York, if so instructed, cortainly disregarded his in-; to be chosen by him for the purpose.  One year afterwards
structions, e in many ways cencouraged the traders of, Demeulles was as Intendent, suceceded by Mousicur do
INew York to interfere with the trade of the great lakes, | Champiguy, whose commission was dated on 24th Aypril,
and to be rivals of the Irench for the acquisition of that' 16%6. This year is memorable as h:\\-ing seen the conclu-
trade. 'The result was the gathering of an army of 600 |sion of a ‘Ireaty between Fravce aud Great Britain, as to
Canadians 130 reguiars. and 200 Indians, at the head of ! (he limita of their respective dominions in Ameriea. Den-
which de ln Barre placed himself, and on 9th July, 1684, Lonville was recalled, and on 15th May, 1689, the Govern-
left Quebec on anexpedition against the Five Nations, and ! jyent of the Provinee was again committed to the Count of

the New York traders. The demoustration was so formi-
dable aud so unexpected that the refractory Indians at once
sued for peace. Peace was agreed upon, and de Ia Baire
at the head of his army returned to Quebee.

The infirmities ofage rendered de la Barre incapable of lon-
ger filling his high post with the activity and energy which it
required.  Ile wasin consequence recalled. His successor,
who was appointed in January, 1685, was the Marquis of
Denouville. He wus sccompanied by Mr. de Suint Vallier,
the successor of Laval, Bishop of Quebee. The first pub-
lic act of Dennouville was to recommend the erection of a
Tort at Niagara ; on the onc haud to prevent the traders of
New York from dealing with the Indians, and on the other
to prevent the Indians dealing with the New York traders.
He also caused a large supply of provisions to be stored at
Cataraqui, or Kingston. These preparations alarmed both
the Indians and the people of New York. Governor Don-
gan wrote to Denonville, asserting that the Five Nations
were subjects of Great Britain, and that hostile demonstra-
tions agaiust them would be deemed an infraction of the
treaties existing between Great Britain and Frante. To
this the latter replied, that the claim of Great Britaia to
the Jand possessed by the Five Nations was unfounded, for
that the French had possession of the Country many years
before the English settled in New York. Of this corres-
pondence the result was many wailike demonstrations on
the one side and the other. The French attacked with suc-
cess, all the English Factories at Iludsons Bay, with one
exception—Fort Ne¢lson. These factories were seven years
afterwards rceovered by the English—and were aguin taken
by the French. In 1796 they were retaken by the Bnglish,

Frontenac. The appointment took the coluny by surprise.
1t was made upon the solicitatinn of the Marechal de
Bellefont. and his friends, who became responsible for
the Count's conduct.

Subserikers to this Journal in arrears for Vols. I1. and
I11., or cither of them, are requested to take notice thut
our books are now being made up, and that all arrears will
be without further intimation collected by due course of luw.

To make raom for a report of The Queen v. Cumming
in appeal, we have been constrained to omit some original
matter which will appear in our next.

THE CANADA DIRECTORY.

We regret to learn that owing to the scarcity of money,
the enterprising jublisher of this work is likely to bo a
sufferer. There are we are informed no less than 4000
copics unsold, which if not scon sold will be a great loss to
Mr. Lovell. If there is any patriotism in Canada such a
result ought to be prevented. The Directory of which the
value is now weil known, is much more than veiue for the
small sum necessary to procure a copy. No lawyer, clerk
or bailiff should be without it. Magistrates and municipal
officers must also if they kunow what is to their advaniage
purchase copies. Let one and all hasten to serve the pub-
lisher, and in doing so in truth well serve themselves,

The attention of tho profession is directed to the adver-
tisement in this number of a new Law Book published by
Little, Brown & Co , Boston,—* Andrews on the Revenue
Laws of the United States.”



176 LAW JO

URNAL. [Avausr,

LEG AL CURIOSITIES.
We find in “The Forum,” by David Paul Brown, of
Philadelphia, rare precedents of old Presentments, four of
which, fur the edification of our readers, we subjein.

The 4th of y° menth, 1702,

“We, y° Grand Jury of yc Citty of Philadelphlin, peesnt
Sarah Stivee, wifo of John Stivee, of this citty, for being
dressed in man’s cluathes, coutrary to the nuture of her scets,
aud in such disguise walked through the streets of this citty,
and from house to house, on or abuut the 26th of 10th month,
to the grate disturbance of well minded persuns and incoridg-
ing of vico in this placo; fur this and other like enormities,
we pray this honourable bench to suppress.

“ Signed in behalf of the rest,
“ Apranay loorer, Forzman.”

¢ Philadelphia, the 4th of the 12th Month, 1702,

*We, y© Grand Jury for 3¢ Citty of Philadelphia, prosent
John Smith of this citty, living in Strawberry Alley, for being
mask'd or disgised in woman’s apparrell, walking openly
through the streets of this citty, and from house to house, on
or ahout the 26th of y* 10th month last past, it heing against
¥¢ law of _ng, y¢ law of this Province, and the law of Nature.
to the staining of the holy profession and incuridging of wick-
eduess in this place.

“ Signed in behalf of the rest,
¢ Apranay Hoorer, Foreman.”’

* Philadelphia, y¢ 4th of the 12th Month, 1702,

“We of y¢ Grand Jury for the Citty of Philadelphia, do
present John Joyse for having of to wives at once, which is
poath against the law of God and man.

“ Signed in bebhalf of the rest,
“ Apranay lloorer, Foreman.”

“ Philadelphia, this third day of November, 1703.
“We do also present Jon Furnis and Thomas McCarty
and I'homas Anderson and Henery Flower, barbers, for trim-
ing people on first days of the weeks, commonly called Sunday.
contrary to the law in that case made and provided.
¢« Signed in behalf of the rest of the jurors,
« Joux Repwax, Foreman”’

PENDING ENGLISII MEASURES OF LAW REFORM.

THE CHANCERY AMENDMENT BILL.
[Mr. Solicitor Gencral.]

RE Thia Act shall commence and take effect from and after
Narv. 1, 1838, and may be cited and referred to as ** The Chan
cery Amendment Act, 1858.”

2. In all cases in which the Court of Chancery has jurisdic-
tion to entertain an application for an injunction against a
breach of any covenant, contract, or agreement, or against the
commission or continuance of any wrongful act, ur for the
specific performance of any covenant, contract, or agreement,
it shall be lawful for the same Cuurt to award damages to the
party injured, cither in addition to or in substitation for such
wmjanction or specific performance, and such damages way be
assessed in such manwver as the Court shall direct.

3. It shall be luwful for the Court of Chancery to cause the
amount of such damages in any caso to ho nssessad or nuy
question of fact arising in any suit or proceeding tv be tried by
a special or common jury hefore the Court itself; and the Court
of Chaniery may make all such rules and orders upon tho
sheriff r any other person for procuring the attendauce of o
special or cor.non jury, for sucrn agsessment of damages or the
trial of such guestion of fict, as may be made by any of the
superior courts of common law at Westminster, an may also
make any other orders which tu the Court of Chancery may
seem requisite (seo 20 & 21 Viet. e, 77, 84. 35-7) ; and every
such jury shall cunsist of persons possessing the qualifications
and shall be struck, summoned, balloted for, and called in like
manner, as if such jury were a jury for the trial of any cause
in any of tho said superior courts ; and every jurymin so sum-
moned shall be entitled to the same rights 20d subject to the
same duties and liabilities asif he had been duly summoned for
the trial of any such cause in any of the said superior courts;
and every party to any such proceeding shall be entitled to the
sameo rights as to challenge and otherwise as if he wero a part,
0 any such cause ; and generally for all purposes of or auxil-
iary to the assessment of damages or the trial of questions of
tact by a jury betore the Court itself, and in respect of new
trials, the Court of Chancery shall have the same jurisdiction,
powers, and authority in all respects as belong to any supe-
rior court of common law, or to auy judge thercof for the like
purposes.

4. Any questions of fact and any questions as to the amount
of damages which shall be so ordered to be tried by a jury be-
fore the Court itself shall be reduced into writingin such fcrm
as the Court shall direct, und at the trial the jury shall be
sworn to try the said question, and a true verdict to give
thereon according to the evidence ; und upon every such trial
the Court of Chancery shall have the same powers, jurisdiction,
and authority as belong to any judge of any of the said supe-
tior courts sitting at nisi prius.

5. The powers of making general rules and orders given by
the 15 & 16 Viet. ¢. 86.8. 63, shall extend to and include the
summoning of jurors and witnesses, the assessment of damages
and the trial of questivus of fact, and generally the course of
procedure of the Court in relation to all the matters aforesaid

AMENDMENT OF ENGLISH COMMON LAW PROCEDURE
ACT.

[Mr. Atherton.]

It recites that doubts have arisen as to the extent of the
power of equitable interfercace of tho superior courts of com-
mon law under the provisions of the C. L. P. A. 1854, and it
expedient to remove such doubts, and still further to assimilate
the juriadiction and practice of such courts to the jurisdiction
and practice of courts of equity. ~

1. In all cases in which the Court of Chancery has jurisdic-
tion to entertain an application for the specific performance of
any covenant, contract, or agreement, it shall be lawful for
any of the Superior Courts of common law to entertain and
adjudicate upon such application, and to exercise the same ju-
risdiction which the Court of Chancery now exercises in such
cases ; and such application may be made and enforced by ac-
tligP40f mandamus in the manner provided for by the C. L. P. A,

854,

2. Ta all cases in which the Court of Chancery ¥as jurisdic-
tion to entertain an application for an injunction against &
breach or threatened breach of any covenant, contruct or agree-
ment, or against the commission or continuance of any wrong-
ful act, it shall be lawful for any of the Superior Courts of
common lew, or for any judge thereof, to entertain and adju-
dicate on any such application or claim for an injunction, and
to exercise the same jurisdiction that the Court of Chancery
now exercises in such cases ; and such application or claim for
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an injunction may be made and onforced in the manner pro-
vided for elaiming und enforcing writs of injunction by the
C. L. P. A, 1854.

3. The courts of common law shall, by way of plea, replica-
tion, or in any other manner to be provided for by the rules of
the said courts, give the same relief, absolute, conditivnal or
other, in actions of ejeciment and all other actions and pro-
ceedings in any of the said courts as *he Court of Chancery is
now or shall hereafier be empowered to give in like cases ; and
the said courts of common law may provide and direct such re-
lief hy decree, judgment, order, or otherwise, and make and
enfurce the same, in like mannor as the Court of Chancery is
now or shall hereafter be empowered to direct, make and en-
fuvee the like decrees, judgments, orders, or other proceedings,
and for that purpose exercise the same jurisdiction, and hase
the same powers which the Court of Chancery noww exercises
and has, or may hereafter be empowered to exercise and have,
in such cases.

4. It shall be lawful for any of the Superior Courts ot com-
mon law, or any judge thereof, in any action of ejectment al-
ready commenced or to be commenced after the passiug of this |
ety and at any stage of such action, to make anorder restrain.
ing the setting up of the legal title, and directing the real title
to be tried in such ¢jectment, in any case in which it shall be
made appear to the satisfaction of such court or judge that a
decree or order to the same effect would be pronounced by the
Court of Chancery upon applizcation made for the purpose of
having a party restrained from setting up the legal tite, hat
upon such terms or condition as to the said court or judge
shall seem just.

5. Fur the purpose of carrying this Act into effect, it shall
be lawful for the said courts of common law, or any judge
thereof, 1o refer to any one of the masters or officers of the
said courts any matters to be inquired into ur reported upon,
or otherwise dealt with, which the court of Chancery, or uny
Jjudge thereof, may refer to the chief clerks or any of the of-
fivers ; and su :h masters and officers of the said courts of com-
mon law shall have the same powers and jurisdiction in such
matters a3 the chief clerks or other officers of the Court of
Chancery now iiave and exercise or may hereafter have and
exercise in like matters ; and parties and witnesses may be
summoned to attend and give evidence before such masters
and officers in the manner to be pravided by the rules to be
made as hereinafter mentioned ; and the said masters and of-

8. Rules and orders to be lnid before Parliament,

9. It shall be lawful tor any of the Superior Courts of com-
mon law, or any judge thereof, to git, with the assistance of
any julze of the Conrt of Chancory, upon the request of the
Lord Chief Justice or Lord Chief Baron, as the cuse may be,
if any such judge of the Court of Chancory shall find it cun-
venient to attend vpon such request.

10. Commencement of Act.

DIVISION COURTS.

m—

OFFICERS AND SUITORS.
ANSWERS TO CORRESPONDENTS.

——

To the Edilors of the Law Journal.
Sovtuurroy, July 8 1838,

GexTirueN,—In common with many other Clerks of Divi-
sion Courts, I am frequently appealed to on questions of Di-
vision Court Law, and atthough not obliged to ive advice or
information, 1 would like to be in 2 pasition of knowing tho
Law on some questions, among which are the following : —

1st. A assigns all his debts and effects to assignees fur the
benefit of his creditors, and asthe agent of the nssignees in his
awn name, amongat others, sues B, on an open account, B
puts in an offsett for a larzer sum than A’s claim and on the
triad obtains judgment for the excess of his offser over A’s
claim, A at the same sittings, obtains judgment against a
aumbrer of other parties, for debts previvusly nssigned ; uuder
these circumstances can the judgments obtained by A be
jevied on under execution issued in favor of B ?

ond. Would a Division Court Clerk be right in applying
money paid to him in satisfaction of judgments in furor of A
in pavment of judgments vbtained against A If not, eould
the Bailiff levy on money in the Clerk’s hands, belongiog to
parties, against which ho, the Bailiff, held executions.

3rd. Can 2 Bailiff Jevy on a Cooking Stove, in a house in
which there is no fire-plice, or any other stove ; or would the
fuct of the stove being the article for which he deby was con-
contracted, on which the judgment was obtained make any
difference?

4th. Tt frequently happens that parties, present themselves

ficers are hereby empowered to administer an oath and receive
afirmations to and from all persons attending befure them ;

and produce claims which they wish sued, the Clerk de-

) ) “mands a deposit, sufficient in his judgment w cover costs
further, it shall be lawful for any of the said courts of common® () ) :

posing that judgment will go by default, it turns out at

law or any judge therenf, to refer any of the matters oser which | 14,5 trinl that the defendant contests the claim and obtains o

jurisdiction is contered upon the said courts or judge by this
Actor C. L. P. A. 1854, and which befure the passing of these
Acts wers cognisable before the Court af Chancery, to any of
the chief clerks or officers of the Court of Chancery, and in any
such tnatters to take the opinion of any of the conveyancing
counsel pominated by the Lurd Chaancellor, and to obtain the
assistance of accountants, merchants, engineers, actuaries,
or other scientitic persons, in the same manner as the Court of
Chancery, or any judge thereof, now dues in like matters : pro-
vided that the said masters and officers of the snid courts of
common law shall, uoless the court or judge otherwise order
or the parties ceneent, inquire into such matters by the oral
examination of witnesses and parties, and not on affidavits,
depositions, other written proofs, or on written interre-
gatories.

6. This Act and the C. L. P. A. 1854, shall be construed ns
one Act, and on all judzments, orders, and decrees, and the
like proceedings given or made by any nne of the =aid courts
of common law under this Act, or the C. L. P. A. 1854, error
11n ny4be bronght as on a special case by virtucofthe C. L. P. A,

854,

verdict, and is allowed payment for, say three witnesses,
whose pay and milengo amount to mare than the deposit, in
such case 18 the Clerk obliged to pay over the deposit, as far
as it goes, to the defendnut, or his witnesses, if 50, in what way
can be, the Clerk, obtain his owo costs, and if he is not how
¢can the defendant recover his witnesses' fees?  This is in my
practice a frequent occurrence, and, in maoy cascs, involves
much loss cither to myself or defendant.

If consistent with the vhjects for which the Law Journal is
published, I shall feel obliged by an answer to the foreguing
queries. Yours trulg

J. Eastwoob.

ANSWERS,
[1at. Wa think not.
20d. The question is a difficult one, and there is yet no de-
cinion exactly in puint but the case of Calverly v. Smith, re-
ported in the 3rd Vol of this Journal, page 67, would seem to
hear againt the Biliff s right to levy on money in the Clerk’s

7.Judges of courts of law to muke rules &c.

hands. The Clerk won!d clearly have no right to apply the
the moneys as meotioned.
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3rd. We are of opinion that he may—a cooking stove can-
not bo considered as a fixture. -

4th, The depnsit is to Cover the feos to Clerk and feo fund.
It caunot bo made liable in any way for the payment of wit-
neeses’ fees, othor than in reference to other suts ardered to be
paid.  Custs when ordered to be paid are enforcible by execu-
tion against the party who is ordered to pay them.

In the caso supposed, the defendant produces proof to the
Clerk that he has paid his witnesses, whereupun the Clerk
taxes costs and issues oxecution against the plaintiff for the
amount of tho defoendant’s verdict and costs,

We repeat, in no case is the Clerk obliged to make payment
to the defendant vut of the sum deposited by plaintiff towards
costs,  Moreover, the Clerk cannot claim from a party enter-
ing a cause more than the fees payable on the proceedinigs.—
Sach party is not obliged to make any deposit ns security for
tho defendant’s costs in case he, the defendant, should have
a verdict in his favor.}

E— asks “what steps he should take where he finds he can-
not maiotain his action, and desires to withdraw it without
rendering himself iiable to the defendant for costs.”

The Plaintiff desiringto withdraw asuit should forthwith give
notice to the Clerk of the Court, and to the defendant. It will
be better to serve & written notice on the defendant which may
Le in the fullowing furm:—

In the Divisioa Court, County of
A. B Plaiouiff,

v.
C. D. Defendans,

Take notice, that I have withdrawn my suit herein, and
give you notice that you are not required_ to appear to the
summons served on you,

Dated, &ec. AB.

‘I'o the above-named defendant

Should the withdrawal be shortly befure the sittings, the
defendant may have sued out subpoenas fur witneeses, and
in such case he will be eatitled to be puid the sum disbursed.

To the Edilors of the Law Journal.
Prestox, 17th July, 1858.

GENTLEMEN,— You have ne doubt seen the Bill No. 12, “ An
Act tv amend the Division Court Acts of Upper Canada,” as
the same has been amended in Coinmittee, and since there are
geceral most impracticable clauses contained in the same, I
beg to offer a few remarks.

In Section 1, it speaks of certain duties of the Judges of
Division Courts in vacation, pray can you inform me when the
Judges of Division Courts are in vacation ?

Section 6, provides that the Plaintiff’s books, if kept to the
satisfaction of the Judge, shall be admitted as evidence. Now
1 think that the same privilege should he extended to Defend-
ants, while in fact now this privilege is frequeutly granted by
Judges.

Seetion 11, provides that * the bed and bedding and house-
hold utensils not exceeding altogether the value of £10, and
the twols and implements of the trade of a debror, or other
property, not exceeding in value £10, shall be protected from
executivn.” According tu this clause the Bailiffs will have
to make a Return of **Nulla Bona' to at least three-fourths
of those cxecutions that aro handed to them, on which, under
the present law, they could only “make money’ by lesy and saie.
But if the object of that clause is to diminish the credit sys-
tem, so extensively carried on in this Proviace, it will greatly
tend to accomplish that object, although at the same time it
will most materially reduce the fee fund.

Section 12 gives power of appeal to the County Court om

judgments over £10. This clause. in my opinion, will create
more evil than good. The sameJudge that presides over the
Division Courts most incariably presides over the County
Courts. The greater number of cases in Division Courts aro
decided by the Judge wloune; in tact, L hava only had three jury
cases in my court during the List ten years. 'The appeal there-
fore will bo made from the decision of the Judge of the Divi-
sion Court to the County Court, over which the same Judge
presides; and it appears to me very doubtful whether, under *
these circumstances, the right of appeal will prove beneficial
¥y suitors.

Sections 13 € 14, The return required to be made by the
Clerk of a Division Court, to the Clerk of the Cuunty Court,
«fall monies paid into his hands by the Bailiff in his Division,
will not only prove superfluous, but also incumplete, and
therefore useless for reference.

Not all the monies that are patd into court ave paid over by
the Bailitf; the above mentisued return would therefure only
show a part of the monies received by the Clerks, and couse-
quently not be a satisfactory reference for suiturs. Mureover,
suitors are now allowed to examine the bouks of the Division
Court Clerks at their respective offices, where a fidl statement
of all monies paid in on suits may be obtained ; while, at the
sume time, it will frequently be found to be more convenient
for suitors and others t call at the office of the Division Cours
Clerk, for information respecting monies paid in on suits, than
at that of the County Court Clerk. In many instunces even,
a part of a claim is paid to the Clerk, and only the balance to
the Bailif.  What satisfaction would it be in such a case to a
plaintiff, to find that in a judgment which he holds, say to the
amount of $85, the Bailiffi’s return shows only $25 paid1 He
has after all to enquire of the Clerk of the Division Sourt, and
then finds that the other sum of $60 has been paid by defen-
dant to the Clerk, before the execution was issued, and that
the Bailiff was only ordered to levy for the balance. IHardly
one suitor out of a hundred will avail himself of the privilege
of searching at the office of the Clerk of the Couunty Court,
where he can - ly obtain a limited infurmation ; and will
therefore prefe: s call, as at present, at the office of the Divi-
sion Court Clerk, where he can get full infurmation, and
also find the Bailiff’s return, made according to Rule 13 and
certified by Rule 7.

Section 15. In the event of this clause becoming law.which
makes Dirision Court clerks eligible to the office of County
Court clerks it may happen that one and the same person
may make a return to himself.

Section 17. The quarterly return required to be made under
oath of fees charged against each auit, the amount actually
received and paid to such clerk, together with all sums received
as arrearages, will not ooly heap an immense deal of labour
upon clerks, but will prove to be a most complicated work, if
not a task almost impossible to perform, and after all be not
a reliable reference.

To make out a list of the fees charged against each suit,
enlered from one quarter of a year to another, and stato the
amount actually paid to the clerk, may be done, but with great
labour; but to mark down every subsequent charge of fees
+ suits that have been entered presiously to the last quarter,
together with all sums received as arrearages, and verify such
return on oath, is next to impossible.

For instance, a party calls to search for severafclaims—-the
searches extend over several years—on some of the suits
orders are given for execution, or for transcripts, or for judg-
ment summonses—the clerk will charge his fees accordingly,
and will therefure be required quarterly to refer back to each
suit on which he has made any charge since his Iast return,
to bring the charges for these additional fees into his return.
At a subscquent tiune, he receives from the plaintiff a certain
amount of fees towards these additional charges, he places
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this amount to the credit of the plaintiff, and again has to |
refor back to those suits in making out the required return of §
all sums received as arrearuages.

Although the Division Court Act of 1853, sce. 14, provides |
that *“ the fees upon every proceeding shall be paid in the first
tnstance by the pluintiff or defendant, on or befure such proceed-
ing, and the Bailif*s fees upon execution shall be paid to the
Clerk of the Court;” yet it is a general custom for clerks to
take no depusit for fees, in the first instance, from such plain-
titfs that aue for 2 number of claims, and that are otherwise
sate. With such the clerk settles from time to time ; paying
over monies paid inte court, after deducting fees in suits that
are then not paid. This, howerver, is a private arrangement
between the clerk and the plaintiffs, and can in nu wiso etfect
the fee fund. And even on those suits on which the clerk
takes o deposit for fees in the first instance, he can never cal-
culute the exact sum required; he dues not know the mileage |
the bailiff will charge ; he does not know whether the suit;
will be paid before orafter court ; whether it will be 2 defended l
or undelended suit; by all of which the fees will be either
more or less. He can therefore only suppose a sum for fees.

By section 15 of the Division Court Act of 1853, the clerk is
required to make his quarterly return for the fee fund, and
pay over 2l sums churged fur fees due to the fee fund during
the past quarter of the year. This I take to mean on all
suits entered, whether ho has actually received the fees in the
first instance or not; at least, this has been the practice in
this county ; and I cannot tor a moment allow myself to think
that che legislature, in framing that act, did intend it other-
wise, althourh the clause only states “of fees received,” not
as in tho affidavit to form 66,—Clerk’s return of emoluments,
“received and receivuble.”’

If then the spirit of the Act is that crery suit enfered during
each quarter i3 to be taken as if the clerk had received the
fees for the same in the first instance, and that he is to make
his return accordingly ; and since there are no fees on any
suit chargeable to thefeo fund after judgment is rendered (tor
all subsequent fees belong eitber to the clerk or the bailitf) ;
the clerk, in making cut the return for the fee fund, never
requires to refer to any other suits but to those entered in the
last two quarters. But if, as contemplated by the proposed
bitl, the clerk would have to make a return ofall sums received
ag arreurages, he would have to make such return from all the
suits entered in the Procedure Book, which might sometimes
require him to refer to several thousand suits, and then per-
haps only for the sake of a fee of four pence, for fee fund fees
on dn entry of suit, paid to him by plaintiff a year or two
years after entry of swmt.

Should, however, the meaning of the words * fees received,”
in the 13th section in tho Division Court Act of 1833, be
intended literally, without including “receivable,” as above
explained. then I would beg to suggest that the 15th sec.
be amended by adding, after the words * of the fees received,”
the words ¢ or receivable.”

As the law at present stands, the government has from each
court & quarterly return of all the fees due to the fee fund,
and also a semi-annual return of the clerk’s emoluments (both
returns are verified under oath of the clerk); and a return of
the bailiff’s fees is also required to be made according to the
Act, which beiliff’s return is to be filed in the office of the
Clerk of he Division Court, also under oath. The whole of
these fees appear in the books of the Clerk of the Division
Court; they are open to the inspection of any party, and
abstracts may bo taken from them, Awnd should there be any
defect in these entries, there is ataple Jaw now to punish either
clerk or bailiff for neglect of duty.

But with all the returns required to be made in the pro-
posed Bill, no person will be able to state with certainty what
total amount of fees has been charged or paid in each suit,

unless hie refors to all the returns; since it i1s not an uncom -

mon oeenrrenco that, after a lapse of time, additional costs
aro made for which fees are charged, or woney paid in part
on old suity, which charges and payments would appear in
another quarterly return, ns would also the pryments of such
additioual fees, thereby making such returns for references
very complicated and on that account not very reliable,

Section 16 provides that the net salury of a Division Court
Clerk shall not exceed $2000 auaually, with allowance for
assistant.

Section 18, that the fees received quarterly, above $500, and
required to pay salaries of assistant, shall bo paid vver quar-
terl.; to the credit of the feo fund.

These two clauses will not accomplish that which appenrs
to be their object. If the net salary of a clerk shall not exceed
$2000 a year, his fees received during a year, not during n
quarter of a yeur, should be the guide. Oune quarter year may
pav considerable over $500, and that surplus the cleck would
bs required t pay into the fee fund ; while fur another quarter
that yields less than $300, he dues not get the deficiency re-
funded, although he has to pay to his assistaat u yeurly salary,
which is cqual f§& every quarter, whether the fees exceeds
$300 or not. Moreover, this clause opens 2 door to negligence,
if not also to fraud.  For if a cleck kuows that his fees of
OO0 fur une quarter are made, he may not care for taking in
any more suits, or do any more work, and thereby not only
the plaintiffs will suffer, Lat also the fee fund.  To those that
will say that the clerk may be punished fur his neglect of
duty, 1 only beg to reply, that it is always casier to do wrony
than to detect and pumsh the wrong dver. If therefure the
salary of a Division Court Clerk shall not exceed $2000 a year,
then [ am of oupinion that the fees received during the whale
year, and not for each quarter by itself, should be the guide.

Upon the whole, the Bill has omitted many neces<ary
amendments and additions to the Diviston Court Acty, w0 fre-
quently complained of by the public; and shows that the
tramer of the Bill hasexhibited only & very limited knowledgo
of the practical working of the Division Court Acts.

Respectfully yours,
Otto Krorz.

[We can add nothing to what our correspondent says. His
remarks are pertinent and forcible, and carry with them the
weight due to observations from a man of Mr. Klotz's intelli-
gencoe and experience.

We would merely notice that the 16th, 17 th,and 1Sth sections
of the Bill of which hespeaks appear tohave beendrawn without
any rogard to the existing provisions of law. They will be
found, moreover, utterly impracticable. ‘I'he returns cannot
be made as required, and it would be impossible to cheek or
properly audit them.

The 13th and 14th sections of the Bill are uncalled for
and unnecessary. The statute and rules already provide a
ready meaus for obtaining the object sought by theso
sections.]—Ebs. L. J.

1o the Editors of the Law Journal.
Wentworth County.

GenTLEMEN,—In the communication from Brantford, pub-
lished in your numnber for June, concerning a suit between twe
clerks of Division Courts, your correspondent has not given
you a true version of the transaction. 1., clerk of the Division
Court, sent A. his bill of costs, amounting to £15 8s,, includ-
ing disbursements to bailiff for fees charged on executions
returned no goods. A. demanded particulars of items in one
suit, and it was furnished to him. B. wroto several letters to
A., demanding a settlement of his account, and no notice was
taken of them : even a demand to send enough to pay his dis-
bursements was treated vwith the same contempt. At last B.
sued A.; and in court. having reason to believe his account
correct, made afidavit to that effect. The difference between
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the first judgment and the second was a great ortion for dis- |

Lursements to buhfl, which the Judge would not anus, and
the balance for copies and statements of elarms made according
to tho practice of the court, and sanctioned by a former Judyge,
but considered as unnecessury by the present Judge.

At this moment B. is stil] waiting for the payment of his
claim, and has no prospect of recovering tho amount, for the
reason that A.'s goods and chattels are under & bill of sale.
A. received the amount of B.’s claim at least nine months ago
from & third party, and now he is not satisfied hy enjoying tho
fruits of his rapacity, but tries w injure the character of a
brother clerk, who stands higher in public opinion in his own
county than will ever the iud” "l who penned the Brant
ford communication.

.our obedient sexvant,
A, B.

[We deem it but just to insert the above. Wo of course
must speak upon the fucts before us, nssuming them to he
correct. llaving published A. B.’s letter, the matter must
end sov far as wo are concerned, for our remarks in the June
number related only to a statement of facts then before ug,—
Evs. L. J]

MANUAL ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.
(For the Law Journal. —By V—-)
ICONTINUED FROM PAGE 155, VOL. 1V.)

ACTIONS AGAINST BAILIFFS FOR ACTS DONE IN THE
COURSE OF THEIR DUTIES.

For the protection of Bailiffs and other officers of the
Courts, it is enacted, * that all activus and prusecutions to
be commenced aguinst any person for anything dove in
pursuance of this act shall be laid and tiied in the County
where the fact was committed, and shall be commeanced
within six calendar months after the fuct was committed,
and not afterwards or otherwise, aud notice in writing of
such activn and of the cause thereof, shall be given to the
defendaut one calendar month at least before the commence-
ment of the action; and no plaintiff shall recover in any
such action if tender of sufficient amends, shall have been
muade before such action brought, or if after activn brought
a sufficient sum of money shall have becn paid into Court
with costs by or on behalf of the defendant, and it shall be
lawful in any such action for the defendant to plead the
general issue and to give any special matter arising under
this Actunder such plea.” (13 & 14 Vic. ¢. 53 3. 107).

If a bailiff have reasonable grounds to believe that he i8
acting in pursuance of the statute and does the act complain-
cd under a bona fide belief that his duty as Bailiff makes
it incumbent on bim to do it he is entitled to the protee-
tion ufforded by this section, potwithstanding the act done
may in point of law be unauthorized by the statute : (Booth v.
live, 10 C. B. 827; 1 Cox& M. Co., C. cases 439 ; Cann
v. Clipperton, 10 A. & K., 582; Lidster v, Borrow, 9 A.
& E., 654; Cook v. Leonard, 6 B. & C. 355; Hughes
v. Buckland, 15 M. & W, 846 ; Horn v. Thornborough,
3 Ex., 846.) And where bailiffs of a Court took in execu-
tion certain goods as the goods of the defendant, (though
they afterwards proved to be the goods of a third party)
having in so doing acted under the bona fide beliet that
this act was authorized by the statute, the Court held that

that they weve not deprived of the benefits of its provisions
hu raoesy of their having previously taken an indemnity
from the judgment creditor. (White v. Morris ct al, 11
C. B, 1015; 18 L. 1., Rep. 256; see al:o Eslob v.
Wright, 1 Cox M. & I, 527). 1In the notice of
action given under this clause, the Court in which the
action i8 intended to be brought should be specified, and
where a notice of action aguinst the Clerk and Bailiff of a
County Court stated that the action was to be brought in
the Court of Common Pleas, it was held by Lord Camp-
bell in the case last cited that such notice would not sup-
port an action in the Court of Queen’s Bench.

As this work is mainly intended for the information of
bailiffs, it seems proper to notice in detuil the steps that
should be taken by a bailiff who sceks to defend himself
under the 107th section of the D. C. Act. Should the
action he brought in the Superior Court the officer will of
course obtain profussional assistance, and such activns need
not be dwelt upon, but in the majority of cases the action
will be in a Division Court, and notice under this section
must be given in the proper way, and in sufficient time to
enable the officer to avail bimsclf of its protection. Wnh
respect then to actions in the Division Courts it will Le
notieed that according to the provisions of the section 107,
the following are requisites in actionsagainst Division Court
officers :—

Ist. The action must be laid and tried in the County
where the fact was committed.

2nd. It must be comme=ced within six months after the
act was committed.

8rd. A calendar month’s notice of action must be given.

If the pluintiff fail to comply with any of these require-
ments, such nou-compliance will be adefence to the action.
1f a defendant (bailiff) would avail himselfof any of the three
grounds of defence, viz:—that the action is not in the
proper county ; that it hus not been commenced in due time ;
or that notice of action has not been given, he should give
notice thereof to the plaintiff under the 43rd section of the
Division Court Act, which provides that the defendant may
avail bimself of any reliefor discharge under any statute on
delicering anutice thereof in writing to the to the plaintiff,
or leavingit at his usual place of abode, if within the Divi-
sion, or if living without the Division by leaving it with
the Clerk of the Court at least six days before the trial or
hearing.

THE MAGISTRATE’S MANUAL.

BY A BARRISTER-AT-LAW —(CoryRIGUT RESELRVED.)
{Contanued from page 159, Voi. 1V.}

IV.—ATTENDANCE OF WITNESSES.

Summons.—It is a common thing for a prosecutor to
appear with his witnesses voluntarily. Should it however,
be made to appear by the oath or affirmation of any cre-
dible person, whether prosecutor or not, that any one
within the jurisdiction of the justice is likely to give
material evidence for the prosecution, and will not volun-
tarily do so, the justice may issuc asummons under his hand
aud seal requiring the attendance of such person. The
summons ought to require the person named in it to appear
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at a time and place mentioned therein befure the justico
who issaed it, or before any other justice of the peace for
the same torritorial Qivision as may be at the place named
at the time numed.  The object of the attendance, viz.,—
to testify what the witness knows concerning the charge
made against the party accused ought also to be stated in
the sumimons.*

Form of Summons.—The summons may be in this form.

t Province of Canada, (County or Untied Counties, or as the cuse
may be) of
To E. F. of , (ladorer) :

Whereas information hath been laid before the undersigned,
one of Her Majesty’s Justices of the Peace in and for the said
(County or United Counties, or as the case may be) of , that
A. B. (§c., 73 in the Summons vr Warrant against the accused,)
and it hath been made to appenr to me upon (oath), that you are
likely to give material evidence for (prosecution); These are there-
fore to require you to be and appeur before me on ——— next, at
—w— 0’clock in the ( fore) noon, at ——, or before euch other Jus-
tice or Justices of tho Peace for the same (County or United Coun-
fies, or ns the cuse may be,) of ——, as may then be there, to tes-
tify what you shall know concerning the said charge so made
against the said A. B. as aforesaid. Herein fail not.

Given under my Hand and Seal, this —— day of , iIn the
yeas of our Lord ~——, at ——, in the { County, §c.,) aforesaid,

[r.s.] J. 8.

Service of Summons.—The summons may be scrved by
any person eapable of testifying to the fact. It ought to
be served either personally on the person to whom it is
directed, or upon some persen for him at his last or most
usual place of abode.?

Harrant in case of disobedience.~It is the duty of the
person served, that is, the person named in the summons,
to attend at the place and time mentioned therein. If he
eglect or refuse to de so, and ne just excuse be offered
for the neglect or refusal, proccedings may be had to com-
pel his attendance. It is for the person who served the
summons, cither by oath or affirmation to testify to the
same. Then the justice or justices before whom it was the
duty of the person summoned to have appeared, may issue a
warrant for his apprebension. It must be under the haud
and seal of the justice or justices issuing the same, and may
be directed to all or any of the cunstables or peace officers of
the County or other territorial division, or the justice or
Justices who signed and scaled it. It ought to require the
person or persons to whom it is directed to bring and have
the person named in it before the justice or justices who
issued it, or before such other justice or justices of the
peace for the same territorial division as may be at the place
ard time rentioned. It may be backed in the same
manner as other warrants already mentioned, aud when so
backed may be executed within the jurisdiction of the jus-
tice who backed it. ||

Form of Warrant.—The warrant may be in this form.

¢ Province of Canada, (County or United Counties, or as the case
may be) of
. To all or any of the Constables, or other Peace Officers, in the
said (County or United Counties, or as the case may be) of
Whereas information baving Leen laid before (one) of
Her nsty’s Justices of the Peace in and for the said (County,
&¢.,) of ——, that A. B.,( §c., as in the Summons) ; And it having
been made to appear to (me) upon oath that E. F. of , ({aborer)

was likely to give waterial evidence for tho prosceution, (/)
did duly issue (my) Summons to the said E. F., requiring him to
bo nnd appear befure (me) ou ——, at ——, or Lefore smch other
Justice or Justices of the Peace for the samo (County or United
Counties or as the case may be) as might then bo there, to testify
what he should know concerning the said charge so mado again«t
the said A, B. nsaforesaid ; And wherens proof hath tlhis day been
made upon oath before (me) of such Summons baving been duly
served upon the said E. F.; And whereas the said E. F. hath ne-
glected to appear at tho time and place appointed by the snid Sum-
mons, and no just excuse has been offercd for such neglect: These
are therefore to coramand you to bring and have the said E. F.
before (me) on —— at ——- o’clock iu the (fore) noon, at ——, or
before such uther Justice or Justices of the Peice for the samo
(County or United Counties or as the case may &e} a3 may then be
there, to testify what ho shall know concerning the said charge so
made against the said A. B. as aforesaid.

Given under (my) Hand and Seal, this day of ——in the
yoar of our Lord ——, at —— in the (County, §e.,) aforesaid.

(. 8.1 J. 8.

Warrant in first instance.—1It is not however necessary
for the justice to issue a surmmous befure issuing 2 warrant
for the apprehension of a witness.  If satisied by oath or
affirnaation of the probability that the person required as a
witness will not attend to give evidence unless cowpelled
to do so, the justice instead of issuing a summons, may, in
the first instance issue his warrant, The warrant so issued
may bebacked like other warrants, and with the like eflect.®

Form of such Warrant.—The warrant in the first ins.

tance for a witness may be in this form.

§ Province of Canada, (County or United Counties, or as the
cnse may be) of ——

To zll or any of the Constables or Peace Officerain the said (Coun.
ty or United Counties, or as the case may be) of ——:

Whereas information has been Jaid before the undersigned (one)
of Her Majesty’s Justices of the Peace, in and for the said (Coun-
ty or United Countiss, or as Jhe case moy be) of ——, that (§c., as
n the Summons) ; and it having been made to appear to (me) upon
oath, that E. F. of , (luborer), is Likely to give material evi-
dence for the prosecution, and that it is probable that the said E.
F. will not nttend to give evidence unless compelled to do so;
These arve therefore to commaund you to bring and have the said
E. F. hefore (ine) on ——, at -—— o’clock in the { fore) noon, at
——, or before such other Justice or Justices of tho Peuace for the
same (County or United Counties or as the casc may be,) 8s moay
then be there, to testify what he shall know concerning the said
charge so made against the said A. B. as aforesaid.

Given under my Hond and Seal, this day of ——, in the
year of our Lord ——, at ——, in the (County, §c.,) aforesaid.

[r s.] J. 8.

Commitment of Witness refusing to testify.—If on the
appearance of the witness either in obedience to the sum.
mons or under a warrant he refuse to be esamiuned upon
oath ar affirmation, or having taken the oath or aflirmation
refuse to answer such questions concerning the subject mat-
ter of the charge as way then be put to him, without giving
any just excuse for his refusal, in any such case the
justice then present and haviog jurisdiction may commit
him. The committal may be to the common gaol of the
County where the witness so refusing may then be, there
to remain and be imprisoned for any time pot exceeding
ten days, unless he shall in the meantime consent to be
examined and to answer.]

Form of Warrant of Commitial —The warrant must of

* 16 Vie. cap. 179, 5. 8. + 75, Sch. L., 1. 1 5. soc. 8
I 26. 16 Vie. 0. 179, seo. 8. ¢ Ib. 8ch. L. (2).

* 16 Vie. ¢. 179, s. 8. 1b. Sch, L. (8). 1 16 Vie.

1.
c. 179, s. 8,
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course be under the hand and seal of the justico issuing it
and may be in this form,

* Pravince of Cunads, ( County or Unsted Counfses, or o3 the case
24121) 5e) OF e

Ts all or any of tha Constables or other Pence Officers in the
(Conaty or United Counties, or as the tase moy be) of ——, and to
the Keeper of the Common Gaol at ——, in the said (County ar
United Caunties, or as the case may be) 6f ~— :

Whereas A B, was lately charged beforo o {one} of Her
Mujesty's Justices of the Peace in and for the said (County or
Ucit-d Cauaties, or as the case may be} of e, for that (e, asin
the Summons) 1 And it hasing been made to appear to (me) upon
onth that £, F. of ——, was likely to give mutecinl evidenco for
the prosecution, (/) duly isswe (my) Summons to the said E. 5.
requiring him to be and appesr Yefore me oR ~—e, & wm, or
betors sach ather Justice or Justices of the Pence for the same
(Cannty or United Counties, or as the case may be) as shontd then
bo there, to testify what ke should kaow caacersing the said
clitrges 20 made agninst the said A. B. ns aforesaid ; And the
said E. F. now appearing hetove (me} (or being brought before
(e} by virtae of & Warraut in that bebaif, to testify as aforesuid,
and bamy veqairel 1o smaiks oath or affiemation as & witness in
that behalf, hath now refused 30 to do, {or beiag duly swornasa
witness doth now refuse to answer cerain qaestions concerning
the premises which are now here put to him, and wmora purticu-
laely tke foltowing) — without offering any jast excuse for such
refusal s These are therefore to commaand you, the said Constables
Peace Officers, or any one of you, to tuke the said B, F. and him
tilely convey to the Conmou Gaol at —, in the {County, ge)
aforesai, aud there to deliver i to the Keeper thereof, togethor
with this Precept; Anl (£ do hereby command you, the said
Keeper of the said Commas (not to receive the said E. F. inte your
eustady in the smud Common Gaol, and kim there sufely keep for
the spuce of days, for his snid contempr, unless he shadl in
the mean time consent ta be examined, and to unswer concery-
ing the presuises; und for so doing, this shall be your sufficient
Warrant.

Given uader (my) Hand and Seal, this , day of —w, in the
year-of our Lord ——, at «——, ip the {Coundy, §¢.} aforesnid.

{x. 8.} J. 8.

U.C. REPORTS.

COURT OF ERROR AND APPEAL,
{Reported for the Law Jourwa by Roguny A, ¥ \autsoX, Fsq. Barclator-at-Law.}

Recixa v Cunsxos.

Embezdlement by band: clerice~ Brm af tndictmentemContra forman sfafutie 13
¥ic., ¢k, 121, 200, 40,

Tho prisoner, being a clerk Ja the Raak of Upper Cannda was placed in an office
apart from the bank, and eatrusted with fands for the purpace of paving per
wus haviag clatms wpon the goveranient. which pisuivats wers mads upon the
choques of the Reselrer Gueneral, whosy offtco was ia the ramo buildlug.  While
30 emploved a deficisncy wae discovered in his accounts which he al first as-
cribed 0 a robbers, but he aftermands confesssd that be had Jent tho mooeys
enteasted 0 bins (o various friends. 11 also sppesved that on s certain day be
had rocelved a cheque from the Rocelver-Geteral for £1438 54, for cuupons an
govornment debuvalures hield by the Yrak, and had credited hlmsolf la accogat
with that sum asif paid out by Bim on tho check, making n7 eutry of the
soupons, thus covering his deficiencies by 50 mnsh, ’nd making It appear that
ix;}md paid out the amount of the check in cash, whan he in fuct had pass no-

g,

The ladictment coalrined two counts: the first charziaz thatan, ke, the prisoner
Lelng & qlork, then smploped fn that capacity by the bank, Aid thea and there
1a virtue thereof receive a cortsio sum, to wit., £1333 15 for and on account
of the said dank, and tho sald mousy feloaiously did bezze. The second,
that be, s sach clork, racolved a certaln valuable security, to wit, an order for
the paymeat of monoy, ta wit, L2133 184, for and oo accouat of ths rald daak.
and the aald valuable security feloniously did embazzie. Oa thigtadictwment he
was convictod of smbezzlement.

leid, that the ladictment was not supported by the evidence. (Draper, C. J.
and Burns, .. dissentioutidus)

(Tz% cgzc}a of the cmission of the 1 , contra formam statufi, also con-

ered)

LEupezzLexert.—At the trisl, at Toronte, before Draper, C. J.,

* 16 Vie. ¢. 179 Sch. L. {4).

tho evidence established that the prisoner, being & olerk in the
Bank of Upper Canada, wis in that eapacity placed by the Bank
it charge of an office in & buikhing apart from the Bank, bt in
tho same town; and funds were from time to timo supplied to him
by the Bank, for the purpose of easbling bim to muke payments
to sataried-afficers and others who had claims upon the government,
which payments wero made by him upon ohieques drawa by the
Receivar-Gongreal nipaa the Biak.

it was an arrangement made by the Bank for the ¢onvenience
af the goverament and its oficers, the reom accupied by the de-
fodant foe that purpose being withia the same buildisg a3 the
Roseiver-Geueral’s office.

\While the defendiae was g0 entrusted by the Bank with large
amounts of monsy in their billy, ou! of which to make disburse-
@ents apon cheques drawn upou the Receivec-General, it turaed
out that there was o large deficiency in his fands, whiels ko at first
aseribod wholly to ao sileged robbery of the funds from the safe
it his offico; but he afterwards confossed that ke hud from timue
to time Jend Iarge sums of money to sevoral partiey mamed, not
npa any transactions or ¢'aims of such parties with or upon the
Bk ov tho goverament, but relying. &s he said, that those to
whom heo had fout the Bink faunds, without the autherity or
kanwledze of the Bank, wuald replace the mouey,

It was not proved in the cise whether ho derived or intended to
derive any gun to himself by such laany, vither in the shape of
interest, ar by & participation in any profits tht might arise from
the use of the money by those to whom bhe had lent it

A1 these loans had been concesled from the knowledga of the
Back, no entry of them having been made in the accounts which
he readered to the Bank of each £ay's transactions

In addition to the prisoner’s own confes<ion of his having mado
this misnpprapriation of the moneys of the Bank entrusted to him
for the special purpose meationed, it was proved taat oa & certain
day (12th of Mareh, 1857) he had received a che jus from the Re-
ceivaec-General for £1439 153, which he had delivered in at the
Bank, nod had entered in his account as shewtag » disbursement
made by him in cash to the Receiver-General out of the funds ea-
trusted to him for that pucpose, such eatry apparently acquitting
him of that amount. DBut it was afterwards discovered, nnd was
proved upon the trial, that this was not 2 true account of the
teansactions,

The prisoner had paid out no money to the Receiver-General
upon the clieque in questton, bat the cheque was given to hirm by
the Receiver-General to cover a demand made by the prisouer, as
Bauk clerk, upon the governmeat for coupons which were beld by
the Bank on their own account, or on bebalf of others, ia respect
of interest that had acerued on government debentures lying in
the Bank; and the prisener, by omitting to make any entry in khis
book of these coupons, which ho gave up in exchange for the
cheque, in effect concealed from the knowledge of the Bank the
real nature of the transaction, and covered his deficiencies to that
oxtent, by making it appear that Le had paid out £1439 15s. of
the money of the Bank upon that cheque, and keeping out of view
the delivery by him to the Recuiver-General of the conpons on ac-
count of which alone he hnd obtatned the cheque. If he bad made
the proper entries, this transaction of the coupous could not have
affected the state of his cash account, and he wounid have had the
£1438 15s. still to account far,

This was submitted to the jury asevidence of bis frandulent in~
tention, and a3 shewing a wisappropriation of the funds to that
extent at least; for the £1433 15s., which anght to have beon in
bis hands as much as if no cheque had been drawn upon him, was
not forthcoming. And indeed it wag plain from his own admissicns
that that amount was cnly a part of his deficiencies, which was
cavered from view by this omissicn to enter the coupons as deliver-
ed out by him. .

The prisoner was indicted on two counte. The first charged
that on the 11th of March, 1857, ke being a clerk then employed
in that capacity by the Bank of Upper Canada, did then and there
in virtue thereof, receive a certain sum of money, to wit, £1439 15s,
for and on aceount of the said Bank of Upper Canada, and the
said mouey feloniously did embezzle.

The second count charged that the prisoner, on the 1lth of

Mareh, 1857, being & clerk, &c., and employed, &o., (89 in the
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first count) did then and there in virtvo thereof receive a cortain
valuable security, te wit, au order for the payment of £1439 193,
for and on account of the snid Dank of Upper Canada, and the
said vatunble security feloniousty did embezele,

Theve was no conclusion of the vifence 1k either count being
cautrary te the statute,

Phe jury found a general vesdict—** Guilty of embezzlement,”
—upon which verdict judgment was piven,

Tho defendant under »tatate 20 Vie,, ch. 61. appiied to the
Court of Queen’s Bench, for o new trial, or fursuch other order as
the Court might think At to make,

Zhnt Court dischurged his application and confirmed the cou-
vichion,

The defendent then uader the samo statute appenled from the
Court of Qaeen’s Benech to the Court of Error and dppusl io
Upper Canuda.

(alt wad Harrison fur the ceows.
for the prisoner.

Phie authorities eited on the srgumeut appear in the opinions
expressed by tho lesvned judges.

BrLaxr, C.—The indictment in this case contnins two counts
only. The sccond was abaundoned upen the argument ami the
question before us turns, therefure, upon the first which is in the
words *+The jurors &¢., present that Moses Cumming on &e., st
&e., and being a cleck thea employed in thatenpacity by the Bunk
of Upper Canada did then and there in virtue thervof receive a
certatu sum of money to wit, &c., for and an account of the said
Bank of Upper Canada, nud the said mouney did embezzle.” The
chnrge against the prizoner, therefors, was that bemy a cferd in
the emplayment of the Bank of Upper Canuda, ke did, in the sivtue
of that vinployment, recee o sum of money on acconnt of the sard
HBank which he subsequently embezzled.

Now that is the precise felony ¢reated by the 88 Geo. 11l ch.
85, continued by T & 8 Gro. 1V. ch. 29, rec. 47 of which istter
cuactent the 34th section of the Provincial Statuate, 4 2 5 Vi,
ch. 23, i3 a diteral tragscript.  But it is quite clear as well from
the lunguago ot that act, ag from the decirions upon it thet
the prisoner could not have been convicte | waderit. 15 guilty ot
ary crime it was not the crime of embezzling maney recared by
him on accexnt of hig employer bat of embezzling mouey entrusted
10 him by 415 employer a different felony ereated by n subrequent
statute 6 Vie., ch. 27, see. 31, & 19Vic,, ch. 121, see. 4, subjecting
the prisoner to a diffirent punizhment, 4 & 5 Vie. cb. 23, sec.
38, & 19 Viec., ch, 121, sec, 40.

1t is argued however that the conviction 6f the prisorer in this
case may be supported ns a conviction under the stntuse 19 Vie,,
clt 121, sec. 40, vpon two gronwde. It is said in the fi-st place
that the term “emibezzlement” has been empleyed iy the Legishiture
in a much larger seose than that attnbuted to it by 1the 39 Gea.
311 ch. 85, in o sense which would embrace the felony ereated by
the 6 Vie, ch 27 continued by 19 Vie,, ch. 121, and it is argued
that ag the prisoner was charged with and convicted of embezaiu-
ment, he muy be held to have been charged with sod couvicted of
the felony created by the receat Statute,

Embezzlement is defined te be * thenct of appropriating to him-
self that shich is received in trust for another.”  And itis quite
true that the term has been frequently employed by the Leciclature
in that its popular scase both before and stace the Stataie 39 Geo,
11l ch. 85 But cmbezziessent 3n that farge sense was not erimi-
nul at common law nov has it been rendered so by statute. The
Legislature has from time to time specified ditferent classes of cases,
all coming within the meuning of the term embezziement i it
popular sense which it has declared to be erimiaal ; but 1 cannot
accede to the argument that because the felopy created by the
89 Geo. 111, ch. 85, aud the felony created by the 19 Vie., ch.
123, are both termed embezziement, therefore a conviction under
an indictment framed under the former statute can bo supported
upon evidence exclusively applicable to the latter,

It ig argued, howesey, that the indictment in this case pursues
the form preseribed by the statate 18 Vie., ch. 92, aod must there-
fore be deemed sufficient. But it is impossible to suppose that
that the Legislature meant to provide that the form given in that
statute should apply to the various sud widely differc. offences
coming underzthe general denomination ¢t embezzioment.” The
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Legisinture did not intend { apprehens to Srame a form of indiet-
meat for embezziement which should be aniversnily applicable, but
auly 1o furnish the form of an indictment far one epecies of am-
hezatement, as ¢ model upon which inlictments for other apecies of
emberziement might be framed,  The particular species of cm-
besalement selected by the Legislature as an example is nbviously
thiat declnred to bie felonious by the 3%th scetton of the 4 & & Vie,
ch. 25. The offonce i3 deseribed in the precise language of that
«ection which has been constamiy adhered to since the 39 Geo.
Il aud cannot hinve bren mtended to embrace that sort of em-
beaslement wade felony by the 6 Vie., ch. 27, sec. 31, inasmuch
s that epecivs of embezzlewment is confised strictly to Bankers
clevks whereas the prescribed forw applies to clerks of evesy de-
serptiaa.

I nw therefore of opinion that the prisoner is at the least, en-
titled 1o have the judgment of the Court of Queen’s Bench on the
wation for & new grint reversed. 1 suy that ha is entitled 10 that
velief at the least because I am by no means clear that bo ix not
entitled to more; but that paint kas nat been dircussed and ns o
majarity of my learned brothers think that ihis is n-t the eppro-
printe Lo for that discussion, & view bowever in which 1 am ua-
/ule to coneur, I refrain from expres-ing my opiai n od the further
important points which the case involves,

Dravsy, €. J. C. P.—I am of opinian that this appeal should
o dismisse:dd.  There are points upon which I purpase to offer &
fow observations, 1st The general form ami subsinnce of the
sadictment,  2nd. The necessity of its concluding contra forman
statuti.  3rd. The sufliciency of the evidence.

I Thoe 8%th George HL., ¢. 83, fallowed by 7 & 8 George IV,
in Englund nffords the foundation for our Statute 4 & § Vie,, enp.
23 9. 39, PFmbezlement under these acts meant the intercepting
maney, &c., in its way ta the possession of the master, by tho clerk
or servant who received it, for or in the nnme or on acconnt of his
master, and appropriating the same or any part thereof to his awa
use.  The chuttel money or vajuab'e security was never in tho
possession of the master, othernise than by being in the hands of
the clerk or servant. It wns embezzled before it came into the
master’s pos session. By the-e ncts the offender was to be deemed
tejattiionsly to have stolen the meney or atticle emberzled
aithough it had been in the possession of the mazter oy anly by
heiug in the actual pogsession of the clerk or servaunt embezileing
it.

Another seriee of acts was pagsed in England for the panishment
of clerks, &c., of Banks, and of other pulilic ¢ mpanies s andreve-
ral enactments were passed in this Proviace, hy which the embez.
lement of maney, bLilly, haneds, nates, &c, helonging to a Bank,
or belonging to any one clee but lodged or depnddted with the Bunk
waa declared to e felony.  The first act of this description appli.
entite ta the Bank of Upper Canads, was the § Vie. ¢ 27, & 31,
which defined the offence, snd declared it to he feleny, The 34th
seotion of the seme act preseribed the punishment fop this andzome
other felonies (forderies) made punishable by the game Statute,
When the Legisiature passed the Statute 10 & 11 vic. relative to
forgery, they repealed the clanses of the fith Vie, ¢y 27 as to the
offence, aud repealed sec. 34 which provided for the punishment
of nil the feloyies created by this Intter act, and consequenitly em-
hezziement as ereated by this statute was puiistinble as o felony
under sec. 24 of 4 & 5 Vie,, cap. 24, The 39 & 20 Vie. eap. 121,
~ec. 40, re-enncted alniost verbatim, the 31st elause of 6 Vie. enp,
27, decinving the offeuce to be felony ; and by sec. 41 providing
that fetanies under that act should be punished by Imprisonment
»t hard labour in the Provincial Penctentiary for any time not less
than two years, or by tuprisoument in any other Gael or place of
confinement for any less terrm thaa twe years,

Before this last mentioned nect was pacsed, the Statute 18 Vie.
cap. 92 had come tato foree, the 47 seetion of which enacts that
“indictraents may be in the following forms in charging the offence
to which such indictments severnily relate: and in offences not
enuymerated herein the said forms ghall guideas to the manner in
which such offences shall be cherged so as to avoid sarplusage and
the averment of matter not required to be proved.” Then follow
varions forms of indictment headed < Simple Larceny,” « Falae
Pretences,” * Bmbezzlement,” ‘¢ Stealing Money,™ ¢ Marder,”
« Manslaghter,” « Perjury,” ¢ Suboraation of Perjury.” There
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£ 8 no formal conclusion to any one of these forms. Tho form given
under the head ¢ Embezzlement ” i3 followed precisely in this in.
dictinent, so that the prisoner is indicted for embezzlement in the
form provided by the act for that offence, and it cannot bo said
that *¢ Embezzlement” is an offence not enumerated in the 47th sec-
tion, It must however be conceded that this form cannot bo con-
sidered applicable to all enses of cmbezziement, for it concludes
with the words * feloniously did embezzle,” which is inapplicable to
embezzlement against the 41st section of 4 & 5 Vio. eap. 25, which
deelnares the offence to be a misdemeanor, But, allowing this ex-
coption, I think we must hold one of two things, either that the
Legislature were giving o general form for tho indicting of all per-
tous who by any act of embezzlement had committed felony, or
that they had at least provided a form for the indicting of persons
charged with cmbezzlement as 8 ubstantive felony. In this lat.
ter character embezzlement is notan offence knowa to the common
law. The earliest English Stat. 21 Henry VILL, cap. 7, does not
apply to cases of the present discription, and this and the 39th
Gvo. I1L. eap. 85 were the only Statutes in the Province affecting
embezzlements until the 4 & 6 Vie. cap 26. It is to be obscrved
that this, like the corresponding acts of the Imperial Parlinment
declares that the clerk or servant who embezzles contrary to its
provisions shall bo deemed to have feloniously stolen the article em-
bezaled—in effect makes the act of embezzlement proof of o lar-
ceny. The Bank acts for the first time mako the cmbezzlement a
distinct felony in itself. That the Logislature may well have in-
tended to include offences against the 4 & b Vic. as ninong those
to which the form of indictient given by the 18 Vic. isapplicable,
we may well conclude, notwithstanding the three last words, for
it desciibes the facts constituting the crime in the words of that
act.  Still in the cencluding words ¢ feloniously did embezzle ” it
departs from the enactment which was more correctly followed by
the usual form, which setting forth the act of embezzlement stated
that o the accused, tho said mouey or chattels, &e., feloniously
did steal. The argument deducible from the words *¢ feloniously
did embezzle” is that the form of indictment given is suited to the
offence of cmbezzlement as a substantive felony. The argument
deducible from the description of the acts charged as embezzlement
following the lnnguage of the 4 & 5 Vic., is that it must at least
include offences against that act. 1 am disposed to conceda this,
but [ cannot go so far as to bold that it applics to the latter only
and is not a form suitable and intended for a felony under the
Bank Act. If cither is to be excluded, I think it doing less vio-
Jence to the language used to treat the form as suitable to cases
in which the cmbezzlement is in itself eo nomuine o felony, than to
those in which it is declared to be a felony of a character previ-
ously known to the common law, viz., latgeny; and the more so
a8 it had been previously determined that indictments under the
39 Geo. 11I. must contain all the requisites of an indictment for
Iarceny at common law. (Sce Carrington’s Ciiminal Pleading 319 ;
Headge's Case, R. & Ry. 160.)

It may however be objected that it eannot be held that this form
is suitable to the offences under both Statutes, because the punish-
ments are different.  With every respect for contrary opiuions, 1
thiuk this objection more specious than substantial.  Under the
Stat. 4 & & Vic. the punishment was imprisonment in the Provin-
cial Penetentiary for any term not exceeding fourteen years, nor
Jess than seven years, or by imprisonment in any other prison &c.
for any term not excecding two years. The 6 Vic. chap. 5, sec. 2
left the maximum of imprisonment in the Penetentiary untouched
but changed the minimum from seven to three years. The 14 &
15 Vic. cap. 2 sec. 2 in effect reduced the minimum to two years.
Under the 6 Vic. cap. 27, sinze the 10 & 11 Vie. cap. 9 was passed
the punishment of embezzlement was (4 & 5 Vie. cap. 24, sce. 24;
6 Vic. cap. 5; and 14 & 15 Vie. cap. 2) imprisonment in the
penctentiary for any term not less than two years without limit-
ing any maximum ; or imprisonment in any other prison not ex-
ceeding two years. And under the 19 & 20 Vie. eap. 121 the pun-
ishment wasprecisely stinilar, so thatfor offencesunderthe 4 &5 Vie.
and the 19 & 20 Vie. the difference was that the court could not
award imprisonment in the Pcuetentiary for more than fourteen
years in the ono case; in the other there was no limit fixed. The
question is not whether practically there is the slightest danger
that a sentence exceeding the linit of fourteen years woull be im-

posed, but whether the fact that sentences of imprisonment differ-
ent in duration though alike in othier particularsmay be imp osed,
presents an insurmountable difficulty to the cr .ne under each
statute, being stated in an indictment in precisely si:ailar words,
In Reg. v. Johngon,(3 M. & >. 639) the Court of Kings Bench
held that counts under the statute 89 Geo. 111 might be joined
with counts for larceny at common law ; and I have no idea that
the prosecutor would have, at the opening of his case, been put to
Lis clection ns to whigh of the two statutery or the common law
count he could proceed upon, though he would have been limited
to one state of facts relating to one simple act of offence. The
judgmentatthattime for grandlarceny wasdeath, unless the convict
prayed his clergy. If he did, and the offence was against the
statute, ho might be transported for fourtcen years, though if con-
victed for larceny only at common law, the sentence of transporta-
tion could not exceed seven years. In principle Ido not think
there is any difference botween the two cases, though the judgment
was denth unless the benefit of clergy wasprayed ; the prayer was
a mere form ; the secondary punishment was that really imposed
by law for the offence; and I'sce no greater difficulty in the court
awarding the proper legal sentence according as the conviction was
for embezzlement ageinst the 4 & 5 Vic., or the 19 & 20 Vie., than
in the case of Reg. v. Jobnson, according as the conviction was
for tho statutory or the common law larceny. At the most this is
but an argument against a particular construction of the statute,
the effect of which is to prove that when the Legislature gave a
form intended as an indictment for felonwously embezzling, that
form is only applicable to cases of embezzlement in which the of-
fender by the express words of 4 & 6 Vic, is to be deemed guilty
of feloniously stealing.

Upon the whole as to this question [ conclude either that the
form given in sec. 47 of 18 Vic. cap. 92 is suited for all felonious
embezzlements, ¢. ¢., ns well for offences against the 4 & 5 Vie. eap,
25, sec. 39 as for those created by 19 & 20 Vie. cap. 121, sec. 40
and other similar enactments ; ov that if it i3 to be restricted in
its application the words and the conclusion ¢ feloniously did em-
bezzle ™ point to an intention to give it as a form for felonious em-
bezzlement as an independent offience rather than for embezzlement
declared to be o different felony baving a well known legal desig-
nation.

II. It is objected that the indictment does not conclude contra
formam statuti.

The 46 scction of 4 & 5 Vic. cap. 24, appears to bo still in force.
It is a transcript of sec. 20 of the Jmpl. Stat. 7 Geo. 1V. cap. 64,
but it dces not extend to the omission of the wWords ¢¢ contra for~
mam statut,” and its avowed intention is to prevent arrest of judg-
ment after verdict or outlawry, or by confession, default, orother-
wise.

The Stat 14 & 15 Vie. cap. 100 (Lord Campbell's Act) goes
further, (scc. 23) by rendering it unnecessary to state any venue
in the boyly of an indictment, and then by declarin g (sec. 24) that
no indictment shull be held insufficient for want of any of the mat-
ters, or by reason of any of the errors of omission or commission
therein set forth, and which except as to venue, the want of o
proper or formal conclusion, and the statement of value or price,
or the amnunt of damage, injury, or spoil, is similar to the 7 Geo.
IV. cap. 64. The substantial difference is that the 7 Geo. IV.
only prevented arrest or reversal of judgment for any of the enu-
merated defects; the 14 & 16 Vic. prevents such formal objection
being entertained at any time.  Sectiornf 25 of the Impl. Act is re-
enacted verbatim by sce. 26 of our own stat. 18 Vie. cap. 92. Qur
statute however has no section corresponding with sec. 24 of Lord
Campbell's Act.  Instead thereof sec 25 only provides ¢ thatno in-
dictment for any offenco shall be held insufficient for want of the
averment ofanyformal matter ormatters unnecessary tobe proved.”
The 25 sec. of the Impl. Stat. was apparently meant to provide
for matters not included in the preceding Section, in which certain
formal matters are coumerated and declared unimportant. The
25 see. provides n mode for dealing with matters of special formas
the 24th section does for matters of general form. Since this act
the omission to conclude an indictment contra formam statuts
can only he taken advantage of in England by demurrer, if indeed
the words * for want of a proper or formal counclusion” do not
prevent the objection being raised in any form, which it scems
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to me they do. The omission of these words is at most a formal linfce a cnse of embezzlemeny by him of that particular sum, and

defect.  If improperly introduced, they may be rcjected as

on that occasion. According to the ease of R. v, Groves 1 Moo, C .

surplusage, (Rex .. Matthews, 5 T. R. 162) The recitals by | 417, this wag morcthan sutlicient. Itixtrue thatin . v, Owen.Jones
way of preamble to both the Binperial St.tutes and our own show | 7‘(?-_&', I, 833 Bollaud, B.and in R. v. Chipman, 1. & K. 119
an inteution to supercedo merely teehmical and formal objectionin { Walliams J.held that a prisoner conld not hie convicted of embezzle-

crimal proceeings.  Tho former Act in express Lingzuage points
out the want of a furmal or proper conclusion as one of such objec-
tions. QurStatute first provides that every objection for wantot foem
shall be taken by demurrer, and next that uvo indictament « hall be
beld insutficicat for the want of any formal matter or matters un-
necessary to be prored. [ thisk therefore that this objection, if
available at all, can only be so on demurrer, and certainly feel
<lear that it atfords no ground for & new t.ial.

I, The last point is the evidence. It was proved that the
Prisoner was, in March, 1857, ard for a considerable time before,
and to the end of Juiy of that year a Clerk of the Baok of Upper
Canada. That ho was eraployed in Toronto, not in the Bank it-
self, but had an office in a butlding ococupied by some Governmeut
Departments, and that Ing chief duty was to receive money from
the Government for the Bank aund to pay checks drawn by the Re-
ceiver General upon the Bank. iy duty and practice were to
render every evening to the Bank an account of that duy'’s trans-
actions entered in a book an i headed « Cash.” The Balanco ap-
pearing at the close of one day’s transactions being curried for-
wurd to the next, and it professed to shew, 2nd, it correct, did
shew the nmount of cash remaining av the close of each duily ac-
count in the prisoners cbarge. The Bank was in the lhabit of
delivering to the prisoner coupons for the half yearly interest ou
Goverament debes tures which they had pand to the holders, either
at the parent institation or at its branches or agencies. They
kept an account of these transactions in their books headed
Coupon account,” and when any coupons eutered in this account
were hunded to the prisoner to get the money, he was requ red to put
his initials opposite to the entry as an acknuwledgement that he had
r:ceived these Coupoans for Collection; for the Bank had no ac-
count opencd in its books in the prisoner’s name. When the
prisoncr received payment (which was made by checks) from the
Receiver General fur the coupous he presented it was bis duty to
give credit on one side to coupon account for the amount, and on
the other to make a corresponding catry of the Receiver Gene-
ral's check; one entry thus balancing the other.  The principle
piart of the money disbursed by the prisoner in paying the Ke-
cever General’s Checks, was recetved by him directly from the
Baok. On the 11tn March, 1857, the prizoner presented coupons
to the amonnt of £1439. 15s. and obtained in return the Recciver
General's check on the Bank for that sum. In the daily account
for the 11 March, 1857, he made an entry of this check as one
paid by him making no corresponding entry on the other side to
the credit of Conpon account, cither then or at any other time.
le thus in effect accounted for the cxpenditure of £1439 15s
without acknowledging the receipt fur the like sum obtained
through the medium of the check for the coupons. Of this par-
ticular transaction the evidence was precise. Besides this there
was proof of the prisonce’s admissions that his Cash account with
thie Bank was deficient in the sum of £2750, which he said he had
lent to two parties then in Toronto, and in two other sums £1500,
and £800, which he also said he had lent, and he stated he ex-
pected he would have had these moneys repaid to him, and then
that his cash balance would be altright. None of thesc loans were
entered by the prisoner in his Cash book, nor was there any proof
of his authority to make them, nor beyond the proof afforded by
the Prisoner’s admissions which were given in evidence in support
of the prosecution, was there evidence given that they had heen
made, though no doubt of the fact was suggested, except as matter
of inferonce from this Coupon transaction of £1439. 168s. there
was no evidence of the time at which the prisoner disposed of the
monies of the Bank 80 as to create the admitted deficiency in his
cash account. I left these facts to the Jury as sufficient to estab-
lish that the prisoner made the entry of the Receiver General's
Check on the 12 March; 1857, and omitted to make tho proper cor-
responding entry, for the fraudulent paurpose of concealing an
appropriation by him of that amount to his own purposes or to
purposes other than those which were within the scope of his
suthority or duty, and that this was evidence from which they might

ment unless he was shewn to have received some particular sum
trom g employer, nud to kinve converted the waole ar part of 1t
tu his own use, though Bolland, B. wlds uniess he also demed the
teaeipt or the like.  And in Reg. o. Lloyd Jones, 8 C. & . 288
Alderson, I8, held also that it was not enough to prove n general
deficieney of nccount, that somo specific sum must he proved to
bo embezzled, as in larceny xome purticular article must he prov.
ed to be stolen, and he stated that there were peculiar circum-
stances in R. v. Grouves.  Imustsay that [ eannot sce any distine-
tion in favor of the prisoner to be drawu from R. v. Groves as
reported by Moody, and it was a decision of the 12 Judges. And
the case o1 Reg. v. Wright 4 Jur. N. 8. 310 in winch the con-
viction was upheld, resembles this case very cloxely in its ircum-
stances and in principle caunot I think be distinguished. If
the indictment therefore is to be viewed as chnrging an offence
against the 19 & 20 Vict. ch 12! I think there ix no ground for
granting a new trial (see also R. v. Moah 2 Jur. N. 8, 213.)

At the same time I have no doubt that a conviction for embez-
alement cannot bo rustained upon this evidence under the 4 &6
Vict. cb. 25 becauge the weight of evidence establishes that the
money embezzled was in the actual possession of the Bank, at the
time of the fraudulent appropriation, see R. v. Chupman, C. &
K. 119; R. v. Holloway, 1 Temp. & M. 40; Reg. v. i},
. 47; R. v. Bakewell, Russ & R. 35; R v. Aslett i, 67:
MeGregor's case 2 Leach 933; Hobbs' case, Russ on Crimes,
1st Edition 1243 ; Waites case, 1 Leach 28; Whittenham’s
case, 2 Leach 912; Hammon's case, 2 Leach 1033; R. v,
Lesten, 2 Jur., N, 8. 1124; R. v. Baily 6, 1171; R. v. Hawkins,
1 Temp. & M. 328; R. v. Jennings, 4 Jur. N. S. 146, Neverthe-
less if on the evidence given the jury had on the trial (the indiet-
went being beld as framed under 4 & 5 Vict. ch. 25) comicred
the prizoner of larceny, I shou d have considered the conviction
right. This bowerer was not submitted to them. From the first
supposed the priyoner wouid be convicted under the Bauk act. [
adverted to this act in my charge to the Urand Jury and throush-
out the trial con«idered the prosccution 10 be rested on it, and 1
did not feel satisfied that the 16 sec. of 18 Vict ch. 92 apphed to
indictments for embezzlement under the 19 & 20 Vie. ch. 121, and
[ was not asked on the part of the prisoner so to submit the case.
la my opinion therefore the appeal should be dismixsed.

1st. Beeause I thiuk the indictment proper in form under the
18 Vic., ¢l 92, to admnit evidence of an embezzlement aganst the
19 & 20 Vic, ch. 121 and that the evidence abundantly proved
the prisoner guilty of an offeuce against that act.

2ud. Becau~c the objcction that the indictment does not couclu ¢
eontra formam statalr is uutenable and certainly so on » motion for
a new trial.

If however it is held that the indictment can only he treated as
shewing an offence against the 4 & 5 Vie.,, ch. 23, then [ agres
the conviction for embezzlement cannot be supported, because 1
think the weight of evidence shewed that the wmoney taken had
been and was at the time of the offence committed in the posses«ion
of the Bank and therefore the conviction ought to have been for
larceny.

Macavtay, Ex C. J. C. P. — This is an appeal from the dis-
charge of arule pisi for a new trial grauted by the Court of
Queens Bench, under the provisions of the Statute 20 Vic. cap. 61.

The verdict having passed upon the first count, I have consid-
ered the question whether the evidence as zeported in the printed
case supports the conviction.

The indictment follows the form for embezzlement contained in
the 18 Vic., cap. 92.

It appears to me that this form relates to the general Statute
respecting embezzlement by clerks and servants, 4 & 5 Vie. cap.
25 sec. 39, and that the evidence went to prove & case of embez-
zlement under tho special Act 19 Vic. cap. 121, sec. 40. The terms
of those Statutes having been adopted from similar indictments in
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Elnglnnd, the decisions upon cases that have arisen theve apply to
them.

The term ¢ embezzlement ” does not in itsclf express an offence
known to the Common Law; and yet the form in our Stat. 18 Vie,
cap. 92, treats it as heing an indictable felony. Embeztlements
are only made indictable as such by Statute. Somu Statutes
ennct that under certain circumstances embezalement shall bo a
felonious stealing, others that under other circumstances it shall
be a felony; and others that under still different circumstances
it shall bo a misdeameanour. (4 & 5 Vic. ¢. 25, 9. 39 18 Vic. c.
96, 8. 24; 19 Vic. c. 121, 2. 40.) In some, the punishments are
gimilar (4 & 5 Vie. ¢. 25, 8. 39; I8 Vic. ¢. 96, 5. 24), In others
they differ (19 Vie. c. 121, 8. 41),

There is not therefore any generat offence of embezziement by
Statute, unless it is the 4 & 5 Vie. ¢. 25, 8. 39, which is tha prin-
ciple Act on the subject. Reference may be made to 4 & 6 Vic.
c. 23, 83, 8, 38, 89, 40, 41: 18 Viz. ¢. 96, 8. 24: 6 Vie. ¢. 27, ss.
31, 34: 19 Vic. c. 121, 8. 40: 8 Vic. ¢, 4, s, 16: 18 Vic. ¢, 92,
8s. 7, 16, 20, 47, 19, 25.

As applics to the present case the substarce of the 4 & 5 Vie.
c. 25, s. 39, is that if any clerk by virtue of his employment re-
ceives or takes into kis possession auy money for or in the nume or on
the account of his master, and fradulently emnbezzles the sama or
any part thereof, lio shall be deemed to have felonicusty stolen
the same from his master, although such money was not received
into the possession of such master, otherwise than by the actual
possession of his cleik, nnd that such offender being convieted

The form sanctioned in Eogland under 7 & 8 Geo. 1V. ¢. 24, 8.
47 is « That J. S. Inte of ——, on &e. at &c. being then and there
cmployed as clerk to J. N., dud, by virtue of his suid employmeunt
&e. receive and tako into his possession certain money &e., to wit,
to the amount.of £ , for and in the name and on tho nccount
of the snid J. N. hiy master, and the said money then and there
fradulently and feloniously did embezale, aud sv the Jurors, &c.,
say that tho said J. 8. then and there in form and manner sfore-
said the eaid money tho property of the said J. N. his said mnster
frota the said J. N., feloniously did steal, take, and carry away,
agninst the form of the Statute, &e.”

vur Statutory form omits the allcgation of larceny, which in
Englaud had been held necessary, and it alleges a felonious em-
bezzlement, which in England was not required to be laid as felo-
nious, if the indictment stated that the party feloniously stole.
(R. v. Creighton, R. & R. €. C. 62.) A comparison of the two
forms shews that our statutory ferm is un abridgemnt of theform
used in England, and that both relnte to the general Statutes
alrcady mentioned,

That the sbove recited English far « would not bo valid to sup-
port o prosecution under the Act specially relaiing to the Bauk of
England; see 15 Geo. II. c. 12, 8. 13; 85 Ueo. IIl. c. G4, 8. 6;

| 87 Geo. 111, ¢c. 46, 8. 6, in which the terms ‘¢ entrusted,” and

secrete, embezzle, and abscond are used is, I think clear from tho
difference of such form in the Books of Precedents, and from the
principles of the English decisions,

thereof shall be liable to be imprisoned at hard labourin the Pene-
tentinry for auy term not exceeding fourtcen years nor less than
two, (sec 14 & 15 Vic. ¢. § 5. 2,) or to be fmprisoned in any other
plrli;sou or place of confivement for anyeterm less than two years.
¢ Tl).e substance of the 19 Vic. ¢. 121, s. 40 is that if any clerk of
the Bank of Upper Cnnada secretes, embezzles, or absconds with
any money entrusted to him as such clerk, whether the same belong
to the said bank, or belonging to any other person to be lodged
and Jeposited with the said Bank, the clerk so offending, and being
thereof convicted, shall be deemed guilty of felony, and (sec. 41)
shall be punished by imprisonment at hard labour in the Peneten-
tiary fur any term not less than two years, or in any other prison,
&c.  The expression used in the first act is *“ receives or takes into
his possession any money for or in the name or on the account of
his master, and fraudulently embezzles the same, shall be deemed
to have feloniously stolen the snme.” This expression in the last
act is ** secretes, embezzles or absconds with any money entrus-
ted to him as such clerk, whether, &c, shall be deemed guilty of
felony, &e¢.”  The punishmentin the first Act is imprisonment in
the Penetentiary for any term not exceeding 14 years, &¢.; and
under the last Act it is imprisoument in the Penetentiary for any
term not less than two years, &e.

The two Acts differ therefure in the descriptions of embezzle-
meut to which they relate in the decriptions of the offence conxmit-
ted by such embezzlement, and i the extent of the punishment
that may be inflicted. Although they agree in declaring the offence
under each to be felonious, an | the punishments, sunilar in their
nature, arc only liable to dii'er in degree.

Questions of technical u cety have arisen in England repecting
the correct form of indictment, and the nature of the proof in pro.
gecutions under the 89 Geo. Il ¢. 85, and 7 & 8 Geo. 1V, ¢. 29,
8. 47, from which onr Act 4 & 5 Vie. ¢. 25, 8. 39 istaken. Anda
special Act existed there in substance Jike the 19 Vie. ¢ 121, s.
40, and the state of the law and of the authorities when the form
contained in the 18 Vic. c. 92 was preseribed by the Provinciat
Legistature should be considered.

That form as expressed in the 47th gection is sufficient in charg-
ing the offence to which it relates, and the material point is to
what offence it docs relate. It alleges that A. B. on &c. at &e.,
being a servant or clerk then employed in that capacity by one
C. D., did then and there in virtue thereof, receive a certain sum
of money, to wit, the amount of £- ——, for and on account of
the 22id C. D, and the said money fcloniously did embezzie,”
treatiug it on the face of the indictment as i such embezzlement
was a substantive felonious offence, and omitting the conclusion
¢ coutrary to the form of tho Statute.”

The question is, whether the abridged form sanctioned by our
Legislature can be applied indiscriminately to all Statutes render-
ng cmbezzlement fclonious; or whether & person convicted under
such a count can be intended to have been convicted under either
or under both of thz Statutes which have been mentioned.

That it cun bLe inteuded thut such a conviction was under the 4
& 5 Vie. e. 25, s. 89 is, I think, evident. Can it consistently with
such intendment Le at the same time intended that the conviction
was under the 19 Vic. ¢. 121, 5. 40?  Or way it be said that the
form i~ a general one, applicable to all fclonious embezzlements,
and the * the conviction must have been under one Statute or the
other, and that it is 2 matter of indiflerenco under which ?

Had the form in the Statute been, and had the indictinent charged
that «¢ being a clerk &c. of &ec., he was as such clerk wirusted by
A. B. (or the Bank of Upper Cunada) with & certain sum of money
to wit, the amount of £ , of and belonging to the said A, B.
(or Bank) aud feloniously did secrete or embezzle and abscond with
the money, or that being such clerk, &c., he feloniously sccreted,
embezzled, and absconded with & sum of mouey eatrasted te him
as such clerk, &c.:” or bad the words *‘entrusted” snd ¢ em-
bezzled? Lueen alone used, and the words *¢ secrete” aud * abscond””
been owmitted, it might well Lave been intended that the case cae
within the special Act 19 Vie. ¢. 121, s. 40. Could it in such an
event be equally intended that it came within the 4 & & Vie. ¢. 25
8. 39?7 Ifmnot, it would show that the terms are notidentical. Iiad
the form in the Statute used the expression *entrusted,” instead of
st receive for and on account of 3 and secrete, embezzle, and ab-
scond,” instead of ¢ feloniously embezzled” alone, it would not have
s0 pointedly referred to the 4 & 6 Vic. ¢. 25, s, 39 as it does, angd
mght have been susceptible of general applicati n, rather than
the form as it is.  But such are not its terins, I was contended
in England that the words * received tor and in the nawe and on
account of the Eanglish Act applied to money received fiom as
well as to wouney received for the master, but such a construction
has been rejected by the Courts, and the true furce and meaning
of the Act held to be that it applied only to moncy received from
third persons for the master. Whether the term ¢ entrusted” in
' the other act would apply equally to either state of circumstances
no case that I have scen decides.

There is much room for the argument, that as usual it only re-
‘Iates to cases in which the money being in the full possession of
the ronster bas been entrusted to the clerk by the master whether
belonging to the master, or belonging to another to be lodged with
the master, and not to cases in which the money hasbeen ** entrus-
ted ” to the clerk by o third person for the master, and therefore
not in his full possession. The Act being special for the protec-
l, tion of a Bauk, may possibly warrant a more extended construc-
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tion in furtherance of the object; but if it would, its Ianguage has'  1st. That under an ordinary indictment for larceny, emhezzle.
not been udopted w the dictment under considerntion.  ment of money, received by a clerk or servant for or on account of

1lay no riress upon the want of a conclusion against the form his employer, and traudulently converted while in trnnsilu a8 it in
of the Statute, [ think that the form given by the 18 Vie. ¢. 9= termed) could not be proved, and that although the Euglish Act
dispenses with that, as it also dispenses with an express charge ! which is identical with tho 4 & 6 Vie. ¢. 25 ». 89 mnade embezzle-
of larceny ; but then the form rdopts the express language of the i ment within it & lnrceny, it was neceseary to charge the oﬂ":-nce
4 &6 Vie c. 25, 8. 39, #o far ny it goes, and brings it within the ' specially in the terms of, as against the Statute, and not at Cowm-
sule that an indictment in the terms of a Statute will suffice. (4 mon Law, it not being & Common Law offence. . i .
& 3 Vie. c. 248, 47.) Although the form does not contain all that | 2nd. That an indictment as again<t the 4 & 6 Vie. ¢. 25 ». 39 is
is in the 39th section of that Aect, it creates no new Iaw or offence. | not sustained in evidence by proof of a larceny at Common Law,
It is framed in referenco to the existing law, and to some offence | or by proof of the embezzlement of money rcc.cn'cd by A clerk for
already known to the law, as embezzlement; and no ruch offence | his master a3 distinguished from money received for his waster
is so shewn except by reference to some Statute. And the only | from n third person and embezzled before it passed from the per-
Statute which the form indicates, or in my opinion was intended | sons possession of such clerk, and came to the separate or exclu-
to indicate is the 4 & 5 Vic. c. 25, 8. 39. The 41stsection of that ! sive possession in law of the master and thenceforth only remain.
Act mentions another speecies of embezzlement by agents to which | ing in the charge or custody of the clerk as distinguished from the
the form is clearly not adapted. That section makes the offence | posgession in Law. . . .
& misdeamennor only; but renders the offender linble to the samo That the difficulty arose originally out of technical subtlcty, is
punishment as under section 39, Had the present indictment | admitted in many cases; but the d]stmchon, ms.!em.l 9f being ex.
charged the offence in the terms of the 19 Vie. c. 121 s. 40, I} plained, away having been recognized both by judicial decisions
should have considered the want of a conclusioa contrary to the | and by Statute has been fully established. Andtne question pre-
form of the Statute cqually immaterial. Had it concluded against seuted is, whether under an indictment chavging the appetlant with
the form of tho Statnte, there being two or more, the question having reccived money for and on account of the Bank and f>lo-
would stll he the same, to which must the Court intend it to re- | niously embezzled the same, it can be proved that he received
Inte ? Had it concluded agninst the form of the Statutes, it would | money from .thc Bank and afterwards embezzied it, or it mxght be
1 apprehend be demurrable, for uncertainty—the only Statutes on | put less forcibly .perlm}'_)s as whether under a charge ufhav!ug em-
the suhject being distinct aud separate nnd not cumulative; but | bezzled money with which he was entrusted for the Bank, itcould
coucluding against the form of the Statute it would notbedemur- | be proved that he had embezzled moncy with whick lic Lab been
rable being good on the face of it, and the only question would be | entrusted by the Bank. . L .
to what Statuto did it relate? {nd it expressly mentioned contrary It appears to me the current weight of .nuthqnty is ngainst the
to the 4 & 5 Vie. ¢. 26 8 39, no doubt it would bave been gaod ; | preof recsi:ed under the allognqons contained in the md:gtmcnt,
but had it concluded as against the 19 Vic. ¢. 121, 8 40, would in | on the ground of o material varinnce hetwsen the allegation and
have been equally valid? This would be presenting the question in | the proof. I do not tlun}( the Statute 18 Vie. c. 92 (which exclu-
another shupe, and in my opinion the indictment woyld have been | ding the forms) i4 takeu in n great measure from the Impl. S}:\t.
demurrable, beceuse it did not follow the language of the Statute | 14 & 15 Vic, c. 100, can help the case. .The 161]} section pmyldcs
und saying it was against the Statute without  stating a case that | for 8 Tesult that has not attended the trial of this case, and it re-
came witlua it, could not cure the objection. cognizes the dxsm}chpn bet en embezziement and larceny as res-
Asframed the appellant could not have demurred, for the indict- | Pects the form of indictment. At the same time | doubt'not there
ment is perfectly good on the face of it as under the 4 & 5 Vic. ¢. | M8y be embezzlement hy‘ a clerk or servant of money received from
25, 8. 39 at all events (and there is nothing to indicato that the | 83 well as of money received for the master. The difference is that
nppellant was called upon to answer a charge under any other | iD the first case the offcqco is a larceny at Common Law, when not
Statute). Being convicted, suppose he had been sentenced to 21 | & mere breach of trust, in which event it may be & question whe-
years’ unprisonment in the Penetentiary, would such a judgment | ther the misapplication of the money would s(x;nc})ly speaking be
be bad in error or appeat ? Itcertainly would unless it must have | €mbezzlement at all, (see R-,V- Hawtin, 7C. & P. 281 ; R. v. Tho-
been intended that the party was convicted under the 19 Vic. ¢. [ 1€, 1 Moo. C. C. 343,) and in the second case the offeuce however
120 s. 40, which intendment would be an inference drawn from | fradulent, would not be a larceny or indictable at Common Law.
the sentence passed, and not from the internal relation of the in-| The 1.9 Vic. ¢. 121 8. 40 was I suppose intended to extend the em-
dictment to the Statute. And as a conviction under the 4 & 5 Vic. | bezzling money entrusted to a clerk or servant to cascs beyond the
¢. 23 3. 39 the sentence would be illegal for excess. Of ecourse Cqmmon Law, for it gloes ex.nhance the p.xm‘ishmc.nt beyond that ap-
the sent-nce cannot aid the construction, but it might invalidate the | pointed for larceny, in which respect it is unlike the Statute 15
Judgment if irrespective of the sentence, the necessary intendment | Geo. 1L ¢. 13 s. 12, and the other acts for the protection of the
was that the conviction was under a Statute which did not sutho- | Bank of England, which do I believe enbance the punishweut.
rize so severe a punishment. The 19 Vic. ¢. 121 s. 41 preseribes the same punishment ns the
The 6 Vic. ¢. 27 from which the 19 Vic. ¢. 121 was taken can- | 4 & 6 Vic. ¢. 23 8. 3 does for simple larceny, that isimprisonment
not affect the case. The 3:2nd, 33rd, and 34th sections of that act | in the Peactentiary for any term not less than two years, a pun-
were also repealed by 10 & 11 Vic, ¢. 9s. 22; and the 31st sec- | ishment inconsistent in point of extent with the 38thand 29tk sec-
tion was repenled by the 18 Vic. c. 121, 85, 1 & 40, on tho 1st { tions of the last act respecting larceny and embezzlement by clerks
January, 1857, previous to the prosecution. and servants in which the discretion to imprison is limited to 14
It hns been beld that when an Act of Parliament upon which | years and is not left indefinite as in the 3rd section and in the 41
the indictment bad been framed was repealed after the bill had | section of the 19 Vic. ¢. 121.  Had no punishment been specified
been found by the Graud Jury, but before plea, the judgment must | in the last Act & question would have arisen what sentence could
be nrrested ; R. v. Denton, 1 Deary C. C. 8, 17 Jurist 454, 21 L. | be legally passed upon a person convicted of an offence decinred
J. M. C. 207. Also in Reg. v. Swan, 4 Cox C. C. 108, according | by Statute to be without more (sece 4 & § Vic. c. 24 8. 24, and tho
to the marginal note, that where a Statute creating an offence is | remarks of Le Blane, J, 2 Leach C. C. 962).
repealed, a person cannot afterwards be proceeded against for an |  The 20th sec. of the 18 Vic., cap. 92 merely relates to the des-
offence with it committed while it wasin operation, even although | eription of the subject matter embezzled, whether money or secu-
the epealing Statute re-cnacts the penal clauses of the Statute | rities for money, and it provides that the averment of money hav-
repealed, ing been embezzled, +hall be sustained by proof that the embezzles
The 19 Vie. ¢. 121 and other similar Acts being really private | ment was of any thing constituting money as therein defined,
Acts, though declared public and to be judicially noticed, the case eaving the question of what in Law amounted to embezzlement a
of Birkenbead Docks, (18 Jurist 833) may be mentioned, but I have | it was before.
throughout considered this case quiic irrespective of any suchdis-| It appears to me the form in 18 Vie.. c. 92, is intended to ap-
tinctions, ply to embezzlements, under the 4 & 5 Vic., ¢. 28 s. 39, and that
Tho adjudged cascs appcear to me to establish under such a form it is not competent to the Crown to prove a
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cass of emhezziement of money inteusted to n clork by his employer, { this statate cught ta state that the moncys or cffects embezeled
a8 ditinguished from a case of money reacived by »uch elerk, for | were entrusted to 1he clesk by the bank without which elicum-
anid oa acconnt of his muster. They are quite different allega- ' stance the offence created by tho statute conld not arise. The
tions, requinng different forms of expression 1o specify, and dif- ! provision in the statute ¢ & 6 Vie., enp 24, vee. 47, i8 to the
ferent kinds of proofl to sustain them. The utmost the 18 Vie., cap. | effect that, after verdict it shall be sufficient it the offence be
82 has done, i3 to authorise a modified formn of indictment accord- l descrited in the words of the sct creating it.  Jt daes not appear
ing to the clrcamstances af tho case. The 47th sec. asys, * Indicte ' to mo to dispense with the necessity of stating the circumstances
ments may be in the forms given, charging the offcuces to which | under which the offence was committed, and without which it
they relate, and that in offences not therein enmmerated, the said ! could not have heen committed, Neither I think ean the form of
forms shall gaide ws to the manner in which offences shall be { indiciment given in tho appendix to the 18 Vie., cap 92, sec 47,
charged, &e’” Then to what offeuce dooy the form in question ve- | help the ense.  That appears to me to_be the form of an indict-
tnte? 1t may be said to embezzlement ; but embezaiement of what ? | ment for embezziement under the 4 & & Vie,, eap. 26, Itis -
the anawee iy of maney, &a., received by a clerk for and o ac- ! possible that the Legistaturs could intend that that form should
count of his muster.  If there wes o specific substansive offence, ' apply 10 u}l the diversified coses of embeztement which might be
knowa to the law qy embezz'em nt, {like lnrceny) or if there was | created by subsequent rtatutes, under every wariety of circum-
only one siatute or nno state of circumstances or form of expression | stinces, Suppose the privoner in the present case to have beew
applicable to the affence of erabezziement, there could be no ques- ' authorized to receive moneys on acconut of the Bank as well as to
tion 1o what the form related, but the term embezeiement not in-  pay them, and that be bad received moneys on account of the bank
dicating any offence at Commm Liw, and being mentioued tn dif | from third parties and embezzled ther as well a9 comuitted tho
ferent Statutes, some rendering it a felonions stealing, others simply ¢ offonce of which from the evidence he appears to have been guilty.

felonious, and others & misdem2aner only, and such Statutes ¥a-
rying also in the mode of exprission snd in the degree of the pu-
ni-hment, the true meaning of the 47th section, and the propriety
of providing for modificatioms in the forms are apparent.

1f embezzlentent is only sa indictable offence by Statute {ss by |
the 4 & 6 Vie c. 26, 5. 39) and the necessiry < - tformerly exiated |
to conclude the indictment as ngninst the form of the Statute
shew, the consequence is, that one deseription of embezziement i
provided ugainst by the 4 & 5 Vie, ¢. 23, 8. 39, nad ancther by

He cauld not tell from this tndictment with which offence he was
charged, or rather ho would conclude, and it appears to me would
properly conclude that he was charged enly with the offence of
embezzling moneys which he had veceived trom third parttes. 1
hinve looked at all the cases that were cited, snd bave rend tho
Judgments that were delivered in the Court below, with much
attention. It is with much diffidence that I venture to differ from
them, but after the best consideration that I have been able to give
to tho cace, I think that this indictment must be regarded a> an

'the 19 yic., e 121, 8. 40, and so in other Acts, and as the form ! indictment for embezalement under 4 & & Vie., enp. 26,3, 85_). which
in 18 Vic, ¢. 92 applies in the language therein used, to the for- | it is conceded that the evidence is insuflicient to sustais, aud
mer statute only, it follows that the offence as und. r the 19 Vic,, | therefore that this conviction must be reversed.

¢ 121, . 401, 1s one * not enumerated,” and a3 to which the form . : %
was to gwde in charging it.  But the form having been followed | SP“‘“’"} v C—;;I)‘ heb‘f‘“ge““ SC‘""“:P;;‘ ‘t’ke ;"‘t"‘s“‘“‘i Oi:n
towedem verbis &ud not modified, it scems to me that one descrip- | gg'er:;i!r;t‘;n\(): dpt!:;al‘.) ‘3;‘; e ﬂ}f!’{;l Anay LInk A - COp-
tion of embeaziement has been charged against the appellant, apd } %2 vic., cap. 1. -, )

% i i ipti i The essence of this offence is that the prisoner being » sereant
another of al~ubstantiaily different deecription has heen proved.—— | of the Bank, and in that enpacity intrusted by the bank with any

This I take 10 be contrary 1o the rules of Criminal Jurisprudence, | O g .
a5 administered under the Law of Englaud, * t;g,s:;;x’:g, money or sccurity, seerctes, embezzies or absconds witly

Estzn, V. C.—This appeal is from a conviction under the 10th The offence created by 4 & § Vic., eap. 25, see, 83, is a diffevent
Vie., eap. 121, or the 6 Vic., enp. 27, it is immaterial which ; snd , offence though of the hke pature, aad apglies generally to alt
both of which actsreiate tothe Bank of Upper Canada.  Asitiscon~ | clerks and servants, and consists in any clerk or servant or perzon
ceded on the snebund that the conviction can ouly be sustained under , employed as such receining or taking into his possession hy victue
one or other of these rtatutes, 50 1 think it cannot be successfuily | of such employment any cha tel, maney or valuable security for or
contended that the evidence is not sufficient for that purpose. The .1 the name or on the accouut of his master, and fraudulently
only real question relates to the form of the imbictment, and , embezzhing the same or any part thereof, and it is enacted that
whether it is properly framed as an indictmeat unuer one or , every such offender aball be decmed to have felopiously stolen the
other of the statutes which bave been mentioned. One nhjection { eame from his master.
is that it wants the usual conclusion <f contra formam stafup, ] The indictment upon which the prisoner is convicted ja accord-
am not quite satisfied that this conclusion has been dispensed with | ing ta the form piven by Stat. 18, Vie,, cap. 92, under the head
by the ennctments which bave taken plnce on this subject; but. of ** Embezzlement.” It nceds but to read that form with the
assuming that it has the question remawns whether from the form ; §9th xection of the 4 & & Vie., to see thatit is » form given to
of this indictment it ¢can be deemed to be an indictment under one . describe the offence crented by that section of the Act.
or ather of the statntes which have been mentioned, and not rather| At that date certainly if was felony in a Bank seyvant to embez-
sn indictmens nnder 4 & 5 Vic,, cap. 25; and #o not sufficient to | zle moneys entrusted to him as such by the bapk ; that was one
warrant this conviction. It seems to me thal where a statute  species of embezzlement, and the statute giving the power as well
creates a new offence under particulsy circumstances withont§ a8 1he statute creating the offence designates by the term embez-
which the offence would not exist, all these circumstances aught { glement the offeace crented by 4 & 5 Vic, to which I bave referred.
to be siated in the indictment. I bave observed that in all the, Two quextivns seem to present themselves, as to the form of
enges that have heen cited, ot indictments under statutes, the par- | indictment under which this conviction has been bad : one, whether
ticular civeumsiances under which the statute enncts that the i the form given by the starute is by the statnte made sufficient to
offcuce giall nrise, sre minately and precisely stated. Surely the ; describe the offence of emberziement of whatever type or descrip-
prisouer should be able to gather from the dictment, whether be ; tion of embezziement the ofitnce may consist, for 3f so st must 1
is charged with an offence at the common law or under statute, or  apprehend be held sufficient, although it may descrive one or more
if there sbould be several statutes applicable to the subject, under | apecies of the offence very ipaccurately; the otber question is
wh ch statute he is charged. In the present case the indictment | whether this indictment does in suflicient and appropriate terms
states that the prisoner was a clerk in the employ of the Bank of | sets forzh the offence of which evidence has been given against the
Upper Canada, aud in virtue of hig office recetved certain moneys | prisoner,
on account of the bank, and such moneys did “slontously emberzle. y  As o the first point, T think that the farms are given ns goides
Now the proper construction of this indictment appears to me to ; to sitphfy forms of indictment.  The 47th secugn snys,—'* In-
be that the moncys in question were received from third persons. « dictments may be in the fullowing forms in chargmg the of-
The coustruction may no doubt be strained soas tocover the actual ; fences to which such indictments ceverally relate; and ta offences
facts. but it would bu by departing from the plain and ordinary | not ennmerated beremn the smd forms shall gmade as to the manser
nieuning of the words, It scems Lo me thut un indictment ander | in which offences shall be charged, & 1t cannot be coutended I
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think that the formy giveun ave tutended ta apply to caeas ty which §
they are not applicable, 0 as to misinform a prisoner as to the
natuce of the offencs with whieh he stands charged. 1fupon read-
ing a form we find that its langnage points to an offenco differing
substantialty frow the one committed, we have not I think the aul
of the statute for gaying that form mny be adopted. It is true
that the language of the 47th clause ty that in **offeaces not
cnumerated > the forms given shall gnide, and that « embezzle-
ment' i3 ore of tho offeuces enumerated, and that bat oue form i
given for that offence; but it is clear that the use of the forms
given ig discretionary with the persen frawming tho indictment, sad
I think it is clear alse that ono description of embeaziement only
wag contemplated by tho Legislature ss applicable to the form
@iven—becnugo the form follows the statutory deseription of one

ies of embaes! t, and because the statutein which the form
iy given in the 16th section, that same zpecies of embezzlement is
reteered to, and that oaly, aud it is nat strange that it should be
8o, for while thnat deseribed was eveated for the protection of the
whale cotmmunity, the other was far the protection of twa or more
chartered banks, and is contained not in suy Statnte of Criminal
Law, hut ouly in Bank incovporation Acts,

Upon the second point | think that this indictment so far from
properly deseribing the offence of which evidence hing been given,
dves not describe that offence nt all, but a different offence.

It may be said indeed that a Bank clerk entrusted with moneys
by o bank does in a sense receive such moneys for and on account
of the bank, but no person desiring to nse language tatelligibly
would deseripe the one in words used for the etber, The pinin
antural menning of the langunge of the 4 & 5 Vic,, and follawing
it of this indictment o that it speaks of moneys received by a clerk
ar servant from third persons for his employer. The plain natural
meaning of the Bank Acts is that they speak of moneys received
from the bank itself by the servant of the bank, moneys with
which he is in that way intrusted by the bank; two things essen-
tially different as I tiunk aud which cannot bo appropriately
described in the ssme terms 5t least with that plainness which is
necessary in the deseription of & criaiinal offence. 1fia this I am
wrang 3t folfows I think as s necessary consequence that the 4 &
$ Vic., created the same offence as by the Bank Acts wus created
afierwards.  Aud it was by that statute made a felonious stealieg
for any clerk or servant whether employed by a bank or otherwise,
to srerete, embezzle or abscond with muneys or securities entrust-

ed to him by his employer; for if the words of this indictment
describe that offence, that statute neccasarily described it also, for

the two indisputably described the same thiag, ¥ speak ander

correction, but I believe that the 30th clause of 4 & 5 Vic., bas,
never beem 50 interpreted, that there has been no coavictian,
perbaps no indictment under it for an offonce of the nature created |
by the Baok Acts, I may edd that the provision in the Bark
Acts was of course essentinily wnnecessary if the offence had
elveady been created by 4 & 5 Vie. And the Legislature may |
be said to have stultified itself by enacting in regard to Bank
clecks and servants particularly that which was already the law
with regard to ull clerks and servants,

The clause in the Bank Acts is pretty good evidence that in the
contemplation of the Legisiature the offence thereby made erimi-
ns} was naot previousty a criminat offence,

My opinion therefore is that the indictment does not charge the i
offence of which evidence has been given at the trisl, and that the
Judgment of the Court below refusing the prisoner’s epplicatisn
for a new trial should be reversed.

It is not nccessary that I should express any opinion as fo
whether the indictment is not defective for not concluding contra
Jormam statuii. 1 have however considered the point, and inas-
much as the statute 18 Vic,, cap. 92 gives a & form of indictment
for embezzlement, an offeacs created by statute {its being a differ-
ent Statute can make no difference} with the vonclusion contra
Jormam, Iincline to thiuk the absence of that conclusion was &
defect  But for the form given I should doubt whether consis-
tently with the Buglish decisions that cenclusivs has been dis-
pensed with by any Provincial enactment.

I bave examiued the asuthoritics to which we were referred in
argument, and shouid have been prepared to sustain the consiction
if the indictment had been proper, upon tho facts set furth in the

watatement of case "——subumitted to the Court, 1 lh!nk there is
nothing in the suppesed intention of the prsaner te return the
meney or tho sawme Amount of mouey to the Bank, or rather s
speeutation that e woukd be enabled by the return of the woney
(supposing that ke had fent the whole of #t) te roplace the ameuny
of it, The false cutry asto tho L1433 158, 1 think made the
offence complote : Hall's case, Rueg. & R, 463 ; the Queen against
Uoodenongh, 6 Cox C. C. 206, and the case of the Queen against
Teebitcack; 4 Jur., N. 8., 193, aro against this objection, My
opinion i3 also ngainst the objection that it was ncces-ary to prove
the taking by tho prisencr, of soms particular samuunt from the
moneys eutrusted 1o lum, 1t appears from the * statement of
ease” that he misappropriated “Iarge sums of money,” and that
the £1433 15s. was only o part of bus deficiencies; that sum 1
suppose was fixed upon becanse of the false entry in regard to it.
1tis clear 1 think that i€ the evidenco had been of 4 deficiency of
that precise amounnt, and & false entry to cover ity it wonid have
been suflicient for conviction, and it scems to mo immaterial what
becante of the difference between that amount and the actual
deficiency. It may be that that algo was cmbeazled or it may be
that the prisaner could not account for it o as to shew it not
embezzled.  The fact remains that e was deticieut in and ewn-
bezaled that amount—involving the fact that moneys to that
amount had been in bis hands and wero nat facthcoming. Te
require proof of mare would render conviction mpossitile unless the
prisoner chose to confess 1n what particular sums he had taken
the moneys cntrusted to him from the bank safe for lus own pur.
poses,

The point appears to be settled by the case of the Queen v.
Wright, reported among the Crown cases reversed, in the current
vo.ume of tho Jurwt, p. 313, There the prisoner was Jocal agent
of & Banking Company, and admitted the taking of maney o the
amount of £4021 Y3, &, He wasindicted for larsony and the jury
found bim guilty of larceny as a clerk, in having stolen gome
moneys received fram customers which had before such stealing
been placed in the bank safo and included in the monthly accounts
furnished by him. 1t wag objected that to estublish the Lireeny it
was pecessary 1o prove & specific taking of gome specific amonat at
a particular time, and the objection was overruled.

It was thereupon directed by the Coart of Appenl that the order
of the Court of Queen's Bench refusing & new trial be recersed,
and that the rule for setting aside the verdict and for gramting a
new trial be made absolute; and that the judgment passed upon
ths appellant be vacated sed the prisencr be remanded v the
same custody and be detained upon the same warrant and autho-
rity as before the verdict was readered, until therefrom discharged
by due course of law. *

GENERAL CORARESPONDENCE.

T the Editors of the Law Journal.
Taronto, 7th July, 1858.

GesTLeyves,—1 see, from the last number of your able pub-
licatian, that the Court of Appeal has given judgraent, grant-
ing a new trial tv Cumamins, the baok robber; and I alsu see
that there was a difference of opinion smong the Judges who
delivered judgments in the case.

Where is 2 porsen to look fur a repart of the judpments of
the Court of Error and Appeal? Whose duty is it to report
the cases decided in that court? Is it the duty of Mr. Grant,
or ig it the duty of each reporter, to follow the appeals from

* The Chief Justice of Upper Canadn concurred with the
majority of the Court in grasting & new tidal; but Me. Jastice
Burns disseated, Justices McLean and Hagarty, being stock-
holders in the Bask of Upper Canada declined o take any part in
tha cuse. Me. Justice Rickards, rot having been gresent at the
arguwmeut, also declined to give judgment.
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decisions of his ownp court into Appeal? How is this? It
would appenr that what is everybudy’s business is nobody’s
business; and that where there are three reporters hand-
somely paid for the little they do in superintending the publi-
cation of cases reported by the judges themselves, they are all
80 busy doing the little which ¢hey profess to do, that, between
them, the most impnrtant decisions in Canada are not at all
reported. Hoping you will insert this communication, and
by doing so draw the attention of the profession and of those
in authority to the matter in question,
I am, Gentlemen,
With great respect,
Your obedient servant,
ExquirER.

1 The decisions of the Court of Error and Appeal are not, a8
as rule, reported. Whether it is the fault of the reporters
jointly or severally, we are unable to state. The remedy is
under s. 5 of 18 Vic. cap. 128, in the hands of the Law Society,
which body ought, we think, to do something in the premiser,
It is a disgrace that the most important decisions of our courts
are, as soon as pronounced, thrown aside, instead of being
published for the information of the entire profession. In
cther columos we publish the judgments delivered in the 7%e
Queen v. Cummings.—Ebps. L. J.}

To the Editors of th» Law Journal.

Holland, 16th July, 1858.

Tae MacistraTE'~ Mawuvar, Journal No. 7.—Apprehension
without a Warrant,

GexTLEMEN,—A case of ‘‘false imprisonment” against a
constable fur the arrest of plaintiff, on charge of felony, without
warrant, tried on the Northern Circuit, Evgland, was decided
in favour of defendant, in consequence of the law in a case
cited from Henry Blackstone’s Reports, the name of which 1
am unacquainted with, but believe it to be very important.

Gentlemen, yours, most obediently,
HeNry CaRDWELL.

[We can find no such case in Henry Blackstone as that
alluded to by our correspondent. The most important case
of the kind lately decided is The Queen v. Light, 27 Law Journal,
Mag. Cas. p. 1, in which it is Jaid down, in general terms,
that a constable, as & conservator of the peace, in common
with all Her Majesty’s subjects, may apprebend a person who
there is reasonable ground of supposing is about to commit a
breach of the peace; and that a constable who witnesses an
assault has authority to arrest the offender at the time of the
assault, or as soon after a8 he conveniently can, not only to
prevent a breach of the peace, but where bis object is to

secure the man for the purpose of taking bim before a magis-|

trate.—Es. L. J.]

Zo the Editors of the U..«w Journal.

London, T, 7., 17th July, 1858.
GexrieneN,—Please auswer the enclosed questions through
the valuable columns of your Journal.

1. A, being indebted to sundry persons, assigos his stock in
rade and personal property generally to two of bhis ereditors,
or the benefit of all others who may execate the game within
8 numher of days therein limited, upon the usual trusts;
notice of which is duly inserted in one of the newspapers
published in the city where assignor resides.

Is this an assignment existing at and supported by common
law, and requiring neither registry nor affidavit of bargain,
being totally independent of 20 Vic., cap. 3; or does it come
within the meaning of that statute, or any other, and require
t0 be' registered, with an afidavit of the assignees, or one of
them, in the €ounty Coart Office, similar to a chattel mort-
gage, to rerder it valid ?

2. Supposing the property assigned to be both real and
personal.

What is the proper course, and what registry if any is
necessary to support it?

I am inclined to think that the assignment just mentioned
8 independent of the statute, and requires neither affidavit
nor registry. Aud as to the second, that it should be 1egis-
tered as to the real and left alone as tv the pergonal property.

Yours truly,
A SUBSCRIBER.

[Our Correspondent is referred to Taylor v. Whittemore et al,
10 U. C. Q. B. 440; ‘Heward v. Mitchell et al, Ib. 535; and Ib.
11 0. C. Q. B. 625; a perusal of whica cases will put him in
possession of all the information he desires.—Ebs. L. J.]

To the Editors of the Law Journal.

GentLEMEN,—I feel very much the want of some table or
list of offences, showing at a glance what offences are puaish-
able at law ; what cases may be summarily disposed of befure
magistrates, and the number of Justices of the Peace required
for adjudication ; what cases must be sent to sessivns or
assizes ; and the nature and amount of punisbment that may
be inflicted in each case. This, with references to the statutes
giving the authority, would greatly facilitate the duties of
magistrates, and save them from running into error, or from
the painful position of not knowing what to do.

I write that the want may be known, for Mr. Kesle's book
does pot supply it, and that some gentleman competent for the
task would undertake the preparation of a table such as I
speak of. I am satisfied a large edition could be sold, and I
trust there will be fuund sufficient spirit to undertake it.

Yours,

A J.P. oF FOURTZEN YEARS STANDING.
July 21, 1858.

Township Clerk’s Office,
Baden, July 19th, 1858.
To the Edilors of the Law Journal.
GrxrrEnEN,—I hope you will excuse me for troubling you
with this letter; I do so with & view to obtain some infurma-
tion on a matter in question, and will you be kind envugh to

inform me what can be done under the following circum-
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stances:— A Path Master in one Road divisiom, asking another
Path Master in a second or another Ruad division, for Gravel
w gravel the voad in the first rond divivion, the Path Master
of the second rond division refusing the same to the Path Mas-
ter of the first roud division, on the ground that the second
road division has not gravel envugh to gravel ite own road—
and thereupon the Path Master of the first road division ap-
plied to the Municipality of the Township, and the said Muni.
cipality granted, that the Path Master of the first Road Divi-
sion should take gravel out of the second road division, for the
use of the first road division, although the second road division
is short in gravel, and the Municipality bought suflicient
gravel for the use of said first road division, but it is a little
farther to haul than what the gravel can be got in second road
division, and after the gravel is carried away from the second
road division, the second rond division is obliged to draw the
gravel back again from the bought gravel, at a distance as far
aznin as the first road division bis to draw it frum the same
pluce as the boughs gravel, which is another defence that was
setup. The Path Master of the second ruad division, uuder the
authority of the law and in the discharge of his official duty,
forbid both the council and the Path Master of the first road
division, to take or carry away any gravel from his, the se-
cond road division, as he considered that neither the council
nor the Path Master, has any right or anything to do or to say
in the road division to which he is Path Master, concerning
any work or materials whatever, so long as be, the Path
Muster, lives up to his instructions which he received to lay
out statute labour. The above are all plain facts, and much
more cuuld be said on the subject. The point in question
is this :—has a Path Master in one division a lawful right to
g0 into anvther Path Master’s division, to carry or take away
stone, sand, gravel, or earth, or any other material, or obstruct-
ing the road in any other way, shape or fuim, such as cutting
up the road by drawing gravel, or digging boles along the
side of the road fur taking out sand or earth to fill up yards or
gardens (or as the case may be). Now, Gentlemen, will you
be good enough to give me your opinion to the foreguing
transaction, as the same will be very interesting to parties,
and very important to your obedient servant, as cases of
gimilar nature may occur.
1 am, Gentlemen, yours very respectfully
Micrast MvEess, Township Clerk.

|We are not aware of any guneral enactment regulating the
duties of Path Masters. The 4 & 5 Vic, cap. 2, 8. 5, which
formerly did 8o, is repealed by 18 Vic,, ¢. 77. The Path Mas-
ter is now, so fur as we understand the law, an officer of the
Municipality and bouod to discharge such duties as may be
prescribed by the Municipality (12 Vic., cap. 81, 8. 31, sub
8. 5 and 6).—Ebs. L. J.]

To the Editors of the Law Journal.
Peorth, 21st July, 1858.
Gentrexen,—Ilow is the sheriff to exccute a writ of reple-
vin, issued to replevy, say, ten bushels of wheat, which the
defendant has taken and mixed up with a thousand bushels

of his own wheat? The plaintif knows this; shows the
heap of wheat to the sheriff, and tells him to replevy his ten
bushels, Can the sheriff just measure out ten bushels of
wheat from the heap, and replevy it to the plaintiff?  If so,
how, on the trial, will the plaintiff prove property; that is
how identify the wheat? Would the act of defendant estop
him from calling on piaintiff to Wdentify 2

Oblige, yours truly, »

[Since the passing of 14 & 15 Vie. cap. 64, the action of re
plevin is commenced by the issue of a writ, the form of which
is given in the Act. The sheriff is not to serve a copy of the
writ of replevin on the defendant until heshall have replevied
the property therein mentioned, or until he shall have replevied
some part thereof ; and cannot replery the residue, by reason of
the same Laving been duigned out of kis bailiwick by the defen-
dant, or by reason of the same not being in the possession of
the defendant, or of any person for him. (s. 1.} Were we to
adhiere to the strict letter of this provision, replevin would not
lie in the case suggested by our correspondent. And though
not free from doubt, our opinion is that such would be the
construction put upon the cnactment by the courts. We have
not been able to find any decided case leading to a conclusion,
either one way or the other, though we have with muck care
consulted the reports. Should any of our readers be able to
throw additional light upon the puint, we shall be too happy
to be put in possession of their views.—Eps. L. J.]

MONTHLY REPERTORY.

s ——

COMMON LAW.

EX. Cumuixs v. BIRKET RE GorDoON. Feb. 1.
County Court—Reference of matter of account to Judge—Duty of
Judge—Order referring.

A County Court Judge to whom matter of account is referred
by a Judge’s order, is bound to obey the order. whether the mat-
ter referred be mere account or not. A Judge at Chambers made
an order referring an action for delapidation, in which the defend-
aut had paid money into Court. and the plaintiff had replied dam-
ages ulira, to the Judge of the County Court of Es<ex.

In Essex therc are many districts of the County Court, and
several Judges who have jurisdiction in different districts. The
premises with reference to which the action was brought were
situate in the C. District, over which Mr. G. bad jurisdiction.

Ield, first, that the order was properiy made, as the question
was one of mere account. Secondly, that it appeared sufficiently
by the order that Mr. G. was the Judge to whom the matter was
referred.

A Judges order referring an action to the arbitration of a County
Court Judge on the ground that it is a matter of mere account is
subject to review by the Court.

IN BE GooDs or Joux PERrcCivAL WitLXoTT,—(DECELSED.)
W.ll—Memorandum—Codical— Incorporation.

A executed bis will in February, and a codicil on the aame paper
in December ; below the signature to the will, and before the com-
mencement of the codicil, there was A memorandam deposed by
the drawer of the will to have been written on the paper before the
exccution of the will.

Held, that as the codicil referred merely to the will, suck mem-

morandum was not eatitled to probate.
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IN rE Goops oF THOMAS CADYWOLD, (DECEAMar 2.8ED.)
Will—Marriage and birth of a child—Revocation.

A. in 1828 made a will prior to and in contemplation of marriage
providing for his intended wife, (whom he had made an executrix)
and for the issue of such marriage.

Held, that the marriage which came together with the birth of
o child operated as a revocation of such will.

Latam & DEE v. WooLBERT. Jan. 20, 28.
Will— Responsive allegation— Undue influence—Incapacity.
The admisetion of a responsive allegation, pleading the personal
testamentary history of the testatrix; that ber husband bad by
undue influence procured from her various prior wills in his favor
and had procured the will in question at & time, when by reason
of extreme illness she had not testementary capacity, was opposed.
Held, that the earlier part of the allegation though in itself ad-
missible, as not affecting the issue, would, if tuken together with
the averment of incapacity, be such evidence as a judge could not
with propriety withdraw from the consideration of & jury at a trial
of the present issue, and should therefore be admitted.

In =E qoops oF SorHiA HynpERsoN LupLow, SPINSTER

(DEGEABED). Feb. 27.
Administration with Will annexed— Residuary clause— Construction
— ¢ Things.”

In a will which contained specific bequests of several articles of
plate, furniture, &c., the last specific bequest being that of £30.

Held, that a bequest to R. S. of ¢ the residue of my things,”
would not entitle R. S. to a grant of administration as resudiary
legatee.

Ex ParTE EVERSFIELD.-—IN THE MATTER OF THE PLAINT OF
EvERSF(ELD V. NEWMAN AND ANOTHER.  April 22,
County Court— Prokibition—Judge’s order for Stalement of ground.
A Judge’s order for a writ of prohibition need not shew on the
face of such order the ground upon which the County Court is with-
out jurisdiction.

C. I,

C. P, HovvixgaAaM v. HEAD. April 16
Evidence—Irrelevancy. -
In an action for goods sold and delivered, the defence being that
they were not to be paid for except in a certain event which had
not happened, evidence iz inadmissable to shew that the plaintiff

has before made similar contracts on similar terms.

Quare—If the plaintiff could be asked such a question with a ;

view to testing his memory or his credit.

EX. C. LiNDpus v. MELROSE, ET AL. Feb. 23.

Joint Stock Companies—Promissory note made by the Directors of a
Joint Stock Company-Liability of Company~-Personal liability of
Shareholders,

A Promissory Note in the following terms :—¢¢ London, Decem-
ber, 81st, 1866, Three months after date—We promise to pay to
Mr. F. or order £600 for value received in stock on account of the
L. & B. company limited”—is signed by three directors of & com-
pany incorporated under 19 & 20 Vic. ch. 47 and countersigned
by the secretary of the same company.

Held to be a note binding on the company, and not personally on
the directors who signed it.

EX.

Newron v. Beck, Public Officer of the North Wales
Banking Company.
Detinue—Title to Deeds of Mortgaged Property.

Where A. having mortgaged to the plainttff delivered to him a
forged deed which purported to be the conveyance to himself and
afterwards deposited the genuine deed with B. as a security for an
advance of money.

Heid, that plaintiff could maintain detinue against B. for the
deed.

C. P. SransrIELD ET AL, (Assignees of Thomas White,) v. THR
Mayor AND CorroraTIiON OF PORTsMoOUTH. Feb. 9.

Landlord and tenant— Covenant as to removal of fixtures—
Construction.

The defendant let to the bankrupt certain premises, npon which
he covenanted to erect fixtures for ship building, and to leave
them at the end of the term : provided that this covenant was not
to include any fixtures other than ship building fixtures, which he
might erect during the term: provided also, that in case the lessee
became bankrupt, the plaintiffs might re-enter and take possession
of the shipbuilding fixtures. The lessee became bankrupt.

Held, that the assignees were under these provisions entitle
to the possession of the premises for a reasonabletime in order tod
remove the fixtures other than shipbuilding fixtures.

EX. Jan. 16. 18,
Vose v. THE LANCASHIRE AND YORKSHIRE Rarnway Company.
Master and servant— Negligence.

Where a servant in the ordinary course of his employment is
killed by the negligence of one who is not his employer, his widow
may maintain an action against the latter.

C.C.R. Jan. 23. Feb. 1,

Constitution of jury—Juror by mistake answering for and personat-
ing another juror— Question of law or fuct—Jurisdiction of this
court under 11 & 12 Vie. ¢. 78—Mistrial— Writ of error—Mis-
chievous consequences of holding such mistake a ground for a new
trial, when no practical injus.ice has been done, and to ¢ prisoner
when acquitted—Impolicy of leaving an innocent man in such case
to the discretion of the adviser of the crown—Form of entering order
Sor venire de novo.

A panel of petit jurors contained the names of Joseph Henry
Thorne and William Thornily. The name of Joseph lienry Thorne
was called from the panel as one of the jury to try the prisoner
upon a charge of murder, and, as was supposed, Joseph Henry
Thorne went into the box, and was sworn without challenge.
On the next day, and after ‘he prisoner had been convicted,
it was discovered that William Thornily had, by mistake, an-
swered to the name, gone into the box, and been sworn as Joseph
Henry Thorne, the priscner having been offered his challenge
when the supposed Joseph Henry Thorne came to the book. In
the ¢ Cuse of a juryman,” 12 East, 281, such a mistake was held
not objectionable as a mistrial, or in arrest of judgment, or upon
writ of error; but as ground of challenge only. The learned judge
who presided at the trial having reserved the point for the con-
sideration of this court, and referred to the decision above.

Held, by the majority of the court (PorLock, C. B., Erxg, J.,
WiLriams, J., CRoMPTON, J., CROWDLR, J., WiLLES, J., CHANNELL,
B., Byies, J.): that the conviction must be affirmed.

Iield by the minority (Lorp CanpprLL, C. J., CockBURY, C. J.,
(dubitante), CoLERIDGE, J., WIGHTMAN, J., MarTIN, B., WaTsSON,
B.): that 11 & 12 Viec. ¢. 78 gives this court jurisdiction to deal
with the question reserved ; that the mistake had caused a mistrial:
and that this court had jurisdiction, and ought to direct a new
trial.

Queere—whether the point reserved is a question of fact which,
if at all, can only be taken advantage of by writ of error; or
whether it i3 a question of law arising on the trial within 11 &
12 Vie. ¢. 78.

Quere—whether this court is bound to recognize the statement
of a judge in a case reserved under the Act as equivalent to a
record and incontrovertible.

Held, by Pourock, C. B., and Witiliams, J.,: that supposing
there had been a mistrial, it was not within the jurisdiction of this
court to set aside the verdict and order a new trial ; but,

Held, by Erie, J., CromeroN, J., CROWDER, J., WiLLEs, J.,
CHANNELL, B., and BywLgs, J.: that there had been no mistrial.

Held, also, by Errg, J., CromproN, J., and CHANNELL, B.,
(Crowper, WiLLes, and Byres, J.J., inclining to the same
opinion) ; that upon the statements in the case this court had no
Jjurisdiction in the matter.

REGINA v. AARON MILLER.
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EX. SHAwW v. STANTON. Jan, 20, CHANCERY.
Landlord and tenant—Covenant for quiet enjoyment— Construction

of the covenant where the demised premises lie below the premises V.C.S. Davies v. NIocHOLSON. March 1, 2.

occupied by the tandlord.

By a covenant in a lease demising a bed of coal, the lessor cove-
nanted that the lessee should possess, have, occupy, and enjoy the
same during the term, without any let, suit, hindrance, molesta~
tion, or disturbance of him, his heirs, or assigns. During the term
the lessor, in working a quarry of iron stone lying over the de-
mised bed of coal, bored a hole into the bed of coal, removed part
of the barrier between the quarry and the mipe, and letin a
quantity of water.

IIeld, that the lessee was entitled to recover damages in an ac-
tion on the covenant not only in respect of boring the holeinte
the bed of the coal, but also in re:pect of the damage resulting
from removing the barsier.

C. P WARD (appellant), REDDIFER (respondent). Feb. 12.
County Court appeal—Practice—Signature of case by County
Court Judge.

Where the parties agree upon the case to be stated for th‘e
opinion of the court above, the duty of the County Court judge s
to sign the case simply ; and the court will not look at any remarks
appended by him. .

Queere—whether the County Court judge may refuse to sign a
case ?

Q. B. Jan. 26, 30. Feb, 28,

BrackmosE (Administratriz, §¢.) v. TuE BristoL AND EXeTER
RarLway ComPaNY. .
Railway Company—Liability to st-anger for injury from defective
machine— Privity. ,
A railway company, where goods were sent by mileage rates
left the unloading of the goods to the consignee, and provided a,
their station, to be used if necessary by the consignee, gratuitously
a crano for the unloading of heavy goods. A consignee to whom
certain blocks of stone had been sent by mileage rate, having re-
ceived notice from the company to remove the blocks from the
station, came w.thtwo men for the purpose; and being unabie
with their help to move one of the blocks by the crane, he called
a bystander not a servant of the company, to assist, who according-
ly did so. The chain of the crane was defective to the knowledge
of the company, and it broke while the block was being raised, in
consequence of which the man so giving his assistance was killed.
Held, in an action by his administratris, under Lord Campbell’s
Act, that the company was not liable for the injury.
The gratuitous lender of an article unfit for use to his knowledge
is not liable to a person, whose user of it he has not foreseen, for
an injury caused by the unfitness.

EX. Jan. 26.
McMaNUS v. THE LANCASHIRE AND YORKSHIRE RAILWAY COMPANY.
Rai co riage of cattle—Special condition-—Reason-

, o
ablerfeaa—]njmy by defective truck—Statute 17 & 18 Vie. ¢. 31.

A railway company, upon receiving horses to be forw.ar_ded by
a goods train, required the sender to sign a ticket containing the
following memorandum: *This ticket is issued subject to the
owuer's undertaking all risks of conveyance, loading, and unload-
ing whatsoever, as the company will not be respousible for any "1;‘
jury or damage, howsoever caused, occurring to any live stock o
any description travelling upon the Y. and L. Railway, or in their
vehicles.”  The horses were put by the servants of the company
into a truck, which was to external appearance, andso .far a8 they
knew sufficient, but which in point of fact was insufficient for the
purpose, and during the journey the horses were by reason thereof
injured.

Held, first, that the condition was reasonable; secondly, that
the damage by reason of the insufficiency of the truck was a
«risk of conveyance,” and rhat the company Was protected from
liability by the notice.

Liability of a specific legatee of leasehold—Assent of executor to the
legacy of creditor’s suit.

When an executor assents to & specific legacy of leaseholds and
puts the legatee in possession, the assent must generally speaking
be considered as amounting to a release by the executor of his
right to call upon the specific legatee for contribution and indem-
nity. The plaintiff in & creditor’s suit cannot claim to make the
specific legatee liable for payment of his debt, there being no
averment in the bill and no evidence to prove that the testator's
general estate is insufficient to meet the demand.

M. R. Etuis v. COLEMAN. Feb. 24, 25
Specific performance— Contract by Directors— Misrepresentation.
Where directors of a Corapany engage that tbeir Company will

do certain acts (which are in fact ulira vires) there is no equitable

relief against tue directors personally, either by way of specific
performance or on the misrepresentation. The remedy is in such
cases by an action for damages.

V.C.K. Howarp v. Kav. - March &
Wilil— Contribution— Conversion—Public stocks—Long Annuities

Where a testator directs the sale and conversion of all his pro-
perty, except such portion as consists of money in the public
funds and directs the proceeds to be invested, that direction does
not apply to long annuities.

L.C.&L.L.J. Inxre Tae Huie axp Loxpox Fire INsurawc.
CompaNY. Feb. 25

Joint Stock Company-—Winding up—Shareholder— Unirue repre
sendation—Agency on behulf of Company. -

Three persons became shareholders in a Company on a repre,
sentation, not fraudulently, but as to the event proved untruly
made by the solicitor and another, who was a promoter of the
Company, that two men of wealth would become shareholders.

I1.ld, that having signed the deed without enquiry as te the
truth of the representation, and continued to act as sharcholders
after they discovered its untrath, they were propeily made con-
tributories,

L.C.&L.L.J. VAwarrTARY v. VANSITTART. March 6.
Husband and wife—Articles of separation—Parent and Child—
Public Policy.

In consideration of the abandonment by a married woman of
proceedings against her husband for a divorce on the grovnd of
adultery and cruelty an agreement for a separation was signed by
husband and wife, a trustee being named in the agreement on be-
half of the wife, but not made a party to it.

The agreement after providing for a certain separate income for
the wife and for the protection of the husband, upon payment of
such income, from the wife's debts contained certain provisions as
to the children of whom two were to remain in the wife’s custody,
and two with the busband; liberty to both parents to visit the
children at school ; provision as to their prutestant education ; hus-
band in case of death of either of the children with the wife to be
at liberty to place snother with her.

Demurrer allowed to & bill by the wife for specific performance
of the above stated agreement on the ground that the proviions as
to the custody and education of the children were such as could
not be entorced against the wife and were also against publie
policy.

Birrey v. Biniey. Marchk, 12, 17.
Power—apposntment—Fraud on power.

An appointment to an ahject of a power in pursuance of a bar~
gnin that he shall hold in trust or partly in trust for persons not
object of the power is void whether a benefit be or be not stipu-
lated for by the appointer.

M. R.
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REVIEW OF BOOKS.

Tue Lsw Lisrary. Published monthly, at $10 per annum’
Philadelphia: T. & J. W. Johnson & Co., Law Publishers,
Nu. 533 Chesnut Street. Torontv: A. H. Armuur, & Co.

We have to thank the publishers for Nos. 288 to 295 inclu”™
give, of this valuable and widely esteemed library. The con-
tents of these numbers are Powell on the Practice of the Law
of Evideuce : Lewin on the Law of Trusts and Trustees: Haynes
on outlines of BEnuity, and Ross on Commercial Law. The
advantage to the profession of receiving tie latest and best
editions of English law works in a convenient and permnanent
form is immense. When to this is added the cheapuess of the
publicaticn as compared with the selling price of the original
editiows in geparate form, the advantage is increased ten fold
T. & J. W. Johnson, & Co., deserve the thanks of the entire pro-
fession in America. Their * Law Library” and ** Euglish
Common Law Reports” have gained fur them a reputation
which no recommendation of ours can increase. Their readi-
ness to oblige and general curtesyis well known to the many
who are in the habit of dealing with them.

Tnr Ux11Ep StaTes INsvraNcE GAZETTE, AND MaGAZINE TOR
Jury.—New York, G. 8. Currie, No. 79 Pine Street,

The Lower Caxapa Jurist, ror Atcysr.—Montreal, John
Lowell St. Nichol’s Street.

Tue Ureer Caxapa ComuoN PLEas RerorTs for July, Toronto,
tlenry Rowsell, are received.
It is needless fur us to do more than to state that we see no

reacon to retract one word of what we have often hitherto

written in praise of these useful serials,

Tne Cowmyox-Law Proceptre Act, 1856, axp tue County
Cutrrs PRocEDURE Act, 1856, aAND THE NeEw Rcoies of
COURT ; WITH NOTES OF DECIDED CASES; TOGETHER WITH AN
Arresnix, coNTAINING THE CoMyoN-Law Procepure Acts
of 1857. By Rosert A. Harkiroxn, Esq., B. C. L, Barrister
at Luw.—Toronto : Maclear & Co. London : Stevens & Nor-
ton. 1858

¢ These are the acts which have revolutionised the law of Up-

er Canada, after their progenitors had exercised alike radical
influence in the old country. They are in effect an amalgama-
tion of our Procedurs Acts of 1852 and 1854, together with
an act applyit g them in a great measure to the county courts
of Canada. "The work is, therefore, almust as useful to the En-
glish as the Canadian lawyer, and is not only the most recent,
Lut by far the most complete edition which we have seen of
these important acts of Parliament. The editor has not been
content with industriously collecting the numerous decisions
whichare now scattered through our reports upon these statutes
tes, but hasdisplayed both skill and judgment in their arrange-
ment, and in deducing, wherever it was possible, those princi-
ples, of which the decisions are either suggestive or illustra-
tive' As an example of this, we turn to the note on the inspec-
tion of documents, (p. 332), where the editor states that ** the
ohjcet of this enactment is to enable either party to a suitat
law to obtain inspection and discovery of ducuments in the pos-
session of his adversary, without having recourse to a Court of
equity fur that purpase. The principle involved isthat which the
cummissioners asserted as an indizputable proposition, viz, that
every Courtought to possess within itself the means of admin-
terivg complete justice within the scope of its jurisdiction
- . - *Inspection® and * Discovery’ are not by ary means syn-
onywmous terms, though sometimes so used. ~ Ac application
fur inspection of 1 ducument presupposes a knowledge thas
such ducument exists ; but an application for discovery pre-
supposes ignorangce of the dueument, a kaowledgo of which it
is sought o obtin.”

The rules are then stated, which have then heen established
with regard to inspection at common law under the stat,
16 Viet. ¢. 19, (equivalent to our star, 14 & 15 Viet. ¢.99, ». 6),
and under the Commondaw Procedure Act.  The garnishee
and mandamusclavses are fully commented upon, (pp. 36U 451 ):
and no less than cight pagzes of valuable notes are devoted w0
;qniqt:lgle pleading, (pp. 467-473).”’— Lhe Jurist, Limdon, July

, 1838,

THE DIVISION COURT DIRECTORY,

The following is a list of the hmitz of the Division Courts of the
County of Grey, establishied at the June Quarter Sessions, 1898

CHUNLY OF GREY,

First—Town of Owen Sound, Town plot of Brooke, and Towndhips of Derby
Reppel. Sydenham, and Sananack,  (erh—=Wititar Sswirn Owen Sound

Sccand—"Tiwnstaps of Bentinek ainl Glenelg, and all that part of the Township
ot Normanby situate North of the centre of thy allonagee tor Juad be-
tween 1th and 12th Concrssions and botween Lotx 30 and 36 in the 2:d
and 3rd Concewsluns and between Lots 12 and 13 in the 1at Concession
Weat of the Garateaxa Koad, and a1l that gart of the Town<hip of Egree
mont North of the centre ot the allowance for Rond Letne n Loix 12 nnd
13 in 1st C neession, #nd Lots 28 and 29 in the 2nd and 3rd Concessions
Enct of the tacafraxs Read and between the 15th anad luth Concessiuns,
Clerh —WLLIAM JArK>0N, Duthiain Village,

Tlard—The Town<hip of 8t Vincent aud the West half of the Township of
Luphrasia, Clerk<=Joun Witrtans, Meaford Villge.

Fowrth—=1he Township of Calingwood. the East haif of Euphrasia, and East half
of Urprey. (lerl—=11103 J. Rovan, Collingwonl Py,

Fifth—The Townships of Artemeda, Proton and Melancthon. the West half of
Osprey. andd the Ranges 15108 paraliel tothe Toronto and Sydenham Koad,
in the Townrbip of Glouelg.  Clerk—JouN W. ARMITRING, Artemusia

Sixth~Tho Townships of Hollaud and Sulllvan.  Clerh—Hesne Cagpwelr, Chats-
worth 10, Holland,

Seventh— A1l that purt of the Township of Normanby situate South of the centre
of the allywance fur Rosd betneon the 11k and 12t Concessions, and
between Lats 35 and 36 {n the 2ad and 3ed Concessione, and between
lots 12and 13 in the 1st Concession West of the Gurateaxa Hoad: and
all thst part of ths Township of Exremont lving Soutb of tho centre of
the sllowance for Road Letween Lots 12 and 13 in the 1st Conces jon East
of the Garafraxa Hoad, and tetwesn the 15th and 16th Concessjons of
Feremont aforcsald, ClerhA=—Jacos N. Yromans, Mount Forrest 1.0,
Egremont.

APPOINTMENTS TO OFFICE, &C.

COUNTY CROWN ATTORNEYS.

SAMUEL S8 MACDONELL. E<quire, Barrister at Law, to bo County Crown Attor”

pey tor the Couuty of Lssex.-—Unzetted, July 17, 18008)
NOTARIES PUBLIC.

THOMAS HOLMES, of the Township of Wawanosh, Esquire, {0 ho a Notary Pub
tic in Upper Canads —(Gazetled, July 17, 1858 )

THUMAS ELLIZ, of the City ¢f London, Esq.ire, to bo & Notary Public in Upper
Canads.—(Gazetted July 17, 185N}

WILLIAM COUKE. of the Town of Xt. Cathazines, Esquire, tobe & Notaay Pub
lic in Upper Canada.—~(Uazetted, July 13, 1838 )

CORONERS.

WILLTAM H. DRAKE. Esquire. M. D, to be Associate Coroner for the County of
b asex. —(Gazetted, July 17, 1858 )

NATHANIEL OSBURNE WALRER, Prquire. M. D, to bo Associate Coroner for
the County of Norfolk.—(Gazetted, July 24, 1858.)

EDMAND NUGENT, Esquire M. D.to be Asscciate Coroncr for the County of
Middlesex.—(Guzetted, July 31, 1858 )

SPECIAL COMMISSIONERS.

WILLIAM RUSSFELL BARLETT, Frquire, to beacommissioner under the sevaral
Acts fo: the protection of Indian Lauds in Upper Cansda from trespss and ins
Jury.—(Gazetted, July 24, 1858.+

FROME TALFQUKD, Erquire. Reverned FREDERICK MACK. and JONN F.
ELLIST, Esquire to beComuissioners under the Act 20 Vic, cap. 26.—~(Gazot-
ted, July 23, 1538.)

RETURNING OFFICERS.
GEORGE. ROSS. Frq..to be Returning Officer for the Village of Nenfrew.~(Gazet

ted, July, 81, 1658 )
10HN EASTWOOD. Exquire. to be sllcturnlng Officer fur the Village of South-

hampton.—{Gazetted, July 31, 1838.)

TO CORRESPONDENTS.

John Fastwood ~E =010 Klotz.—A. B., voder Disision Courts,
Ennulrer — Henry Cordwell=A Subecriter.—A. J. 1'ay., 14 Years' Standing.

—Michavl Myeri~—~D.~—under General Corfuepoudibon.
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T NEW LAW BOOK. -
Just published by larrie, Browx & Co., 112 Washington
Street, Boston,

A'NDREWS ON 1THE REVENUE LAWS. A
Practical Treatise on the Revenue Laws of the United
States. By C. C. Axvrews, 1 Vol.. 8vo. $3. 50,
“This the first Ireatise on the Revenue Law which has
been published in this country ; the other buoks ou tho sub-
Ject having heen merely compilutions of the Statutes. A prac-

INSPECTOR GENERAL’S OFFICE.

: CustoMs DepaRTMENT,

! Toronto, Qctober 30, 1857.
TOTICE 1S HEREBY GIVEN, That Iis Ex-

FIN  cellency the Administrator of the Government in Council

! has been pleased, under the authority vested in him, to direct

i an order that, in licu of the Tolls now charged on the passage

“of the fullowing articles through the Ottawa Canals, the Tolls

"hereinafter stated shall be hereafter collected, viz:

Irox Oge, passing through all or any portion of the Ottawa

tical Treative thus illustrating the law and its operation, isj ; o ' \
well calculated for a guide and text book to Custum Iouse, Canals, to be charged with a toll of Z%ree Pence per ton, wlu‘ch
officers, and practitioners generally, and must necessarily be Leing paid shall pass the same free through the Welland Ca-

valuable tothe importer.  Mr. Andrews has perfurmed his task |

with industry and care, and made a good and useful book.”"— |

Boston Courier.
August 1858,

3 ins.

J. RORDANS, LAW STATIONER,
ONTARIO HALL, CHURCH STREET, TOROXTO, C. W.

EEDS Engrossed and Writings copied; Petitions, '

Memorials, Addresses, Specifications, &e., vrepared ;
Law Blanks of every description always on hand, and printed
to order; Vellum Parchment, Iland made Medium, and Demy
ruled for Deeds, with Engraved eadings, Brief and other
Papers, Oftice Stationery, &e. Parchment Deeds red lined
rad ruled ready for use. Orders from the Country promptly
atrended to.  Parcels over $10 sent ftee, and Engrossments
&e., returned by first Mail,

INSPECTOR GENERAL'S OFYICE.
Custons DerarTMENT,
Tyronto, 11tk June 1858.

HIS Excelleney the Governor General in Council,
having had under consideration on the 220d ultimo, the
Departmental Circular of the Customs Department, duted 29th
April 1853, by which importers of goods, in every case, are
allowed to deduct the discount actuzlly made for cash, or that
which, aceording to the custom of Trade, is allowed for cash,
has been pleased to rescind the same, and to direct that no such
deductions be allowed hereafter, and that the duties be collect-
ed upon the amount of the invoice without regard to such dis-
count ; And notice is hereby given that such Order applies to
govdsithen in bund, as well as goods imported since the pass-
ing of the Order iu question.

By Command, R. 8. M. BOUCHETTE,

Commisdoner of Customs.
NOTICE.
IIEREAS Twenty-five Persons and more have

Y

County of Hastings, in Upper Canada, by signing a declara-
tion in the form of Schedule A annexed to the Act £0 Vie.,
cap. 32, and have subscribed a sum esceeding Ten Pounds to
ths funds thereof, in compliance with the 4Sth Section of the
said Act, and have scat a Duplicate of said declaration written
bnd signed as by law required, to the Minister of Agricalture.
Therefore, I, the Minister of Agriculture, hereby give notice
of the formation of the said Socicty as * The Belleville Horti-
cultural Society,” in accordance with the provisions of the
said Act. P, M. VANKOUGIHINET,
Miuaister of Agr.
Bureau of Agriculture and Statistics.
Toronto, dated this &th day of Feb., 1838.

0y

formed themselves into a Horticultural Suciety, in the :

nal.
Rai-Rop Troxw, to becharged One Skilling per ton, includ-
iing Lachine Section, St. Ann's Lock and Ordinance Cunals,
and having paid such toll, to be entltlpd to pass free through
i the Welland Canal, and it having previonsly paid tolls through
"the Chambly Canal, such last meativned tolls to be refunded
!at the Canal Oftice at Montreal.
" The toll on Barret, Staves to be Fight ence an the Ord-
ipance Canals, and Four Pence on the St, Aun’s Lock and
| Lachine Section, making the total toll per thousand, to and
from Kingston and Muntreal. the same a3 by the St. Lawrenco
ipoute, viz: Oue Shilling per thousand,
By command,
i R. S. M. BOUCIHIETTE
4 ‘vimmissioner of Customes,
|
i NOTICE.
' IIEREAS Twenty-five Persons, and more have
| organized and tormed themselves into a Horticultural
Society fur the Village of Fergus, in the County of Wellington
|in Upper Canada, by signing a declaration in the form of
Schedule A, annexed to the Act 20 Vie., cap. 32, and have
subscribe a sum exceeding Ten Pounds to the funds thereof,
in compliance with the 48th Sectivn ol said Act, and have
sent a Duplicate of said declaration, written and signed as by
law required, to the Minister of Agriculture,

Therefore I, the Minister of Agriculture, hiereby give notice
of the formation of the said Suciety, as * The Fergus Horticul-
tural Society,” in accordance with the provisions of the said
Act. P M. VANKOUGLNET,

Minister of Agr.

i

Bureau of Agriculture and Statistics.
Toronta, dated this &h day of Feh., 1838.

CANADA
WESTERN ASSURANCE COMPANY.

CIIARTERED BY ACT OF PARLIAMENT.

Carttat—£L100,000, in Shares of £10 each.~—Home Opice,
Toronto.

Dresident—Isaae C. Gilmor, ¥sq,; Viee-President—Thos,
Haworth, Esq; Jireclors—George Michie, Walter Macfarlane,
T. P. Robarts, M. P, Hayes, Wm. Henderson, R. Lewis, and
E. F. Whittemore, E:zquires; Sccrelary « Treasurer—Robert
Stanton, Esq.; Solicitor—Angus Morrisen, Esquire ; Bunkers
—Bank of Upper Canada.

Applications for Fire Risks received at the Home Office,

Toronto, Corner of Church and Colborne Streets, opposite
Russell’s Hotel. Office hours from 1 o’clock A. ¥. until 3

o'clock r, .
ISAAC C. GILMOR, President.
ROBERT STANTON, Sce. & Treas.
With Agencies in all the Principal Toicns in Cunada.SH
Toronto, January, 1838. 11
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NOW READY,
FPMIE COMMON LAW PROC.LDURE ACT, 1856. 'The
County Cuurts Procedure Act, 1856, fully annotated,
together with the C. L. P Acts of 1857 ; und a completo fndea
ot cases nnd of subjectmatter, $7. By Robert A. Hurrison,

Esq., B.C.L.
MACLEAR & Co., Publishers, Toronto.

PROVIDENT LIFE ASSURANCE COMPANY,
TORONTO, C.W.
LIFE ASSCRANCE AND ANNUITIES.—ENDOWMENTS
FOR CHILDREN.—PROVISION FOR OLD AGE.

CAPITALuceeernn e £100,000, | Pamp ve ... £11,500.

T'HE ProvipENT LIFE Assurance & INVESTMENT
Coxnpany is now ready to receive applications for Life
Assurance in all its branches, and for granting Annuitics.

T'he Directors of the ** Provident” are determined to conduct
the business of the Company on cquitable principles; and,
while using every necessary caution in the regulation of their
premiums, will give parties assuring every legitimate advan-
tage to be uttained by u local company. Ilaving every fucility
for investing the funds of the Company at the best pussible
rates of interest, the Directors have full confidenca that, should
the duration of Life in the British North American Provinces
be ascertained to be equal to that of the British Isles, they will
bLe abie at no distant day to make an impuortant reduction in
the Rates for Assurance. ‘Till that fact is ascertained they
consider it best to act with caution,

With regard to the * Bonuses” and * Dividends” so osten-
tatiously paraded by some Companies, it must be cvident to
every “thinking man” thut no Cumpany can return lurge
bonuses without first adding the amount to the Premiums:
just ag snme tradesmen add so much to their prices, and then
take it off again in the shape of discount.

Tables of Rates and forms for application may be obtained
at the Office of the Company, 54 King Strect kast, Toronte, or
at any of the Agencies.

COLONIAL FIRE ASSURANCE COMPANY,

CAPITAL, ONE MILLION STERLING.
GOVERNOQR:
The Right Ilonourable the Earl of Elgin and Kincardine.
ILEAD OFFICE, EDINBURGH, No. 5, GEORGE STREET.
BOARD OF DIRECTORS:
George Patton, Esq., Advocate, Chairman; Charles Pearson,
Esq., Accountant; James Robertson, Esq., W.S.; Geo. Ross,
jr. Bsq., Advocate; Andrew Wood, Esq., M.D. ; John Robert
Todd, Esq., W.S.; 1L Maxwell Inglis, Esq., W.S.; William
James Duncan, Esq., Manager of the National Bank of Scot-
Iand; Alexander James Russel Esq., C.S.; William Stuart
Walker, Esq., of Bowland; James Duncan, Esq., Merchant,
Leith ; Ilenry Davidson, Esq., Merchant.

Baxxkers—The Royal Bank of Scotland.
Actuary—Wm, C. Thomson, Avuptror—Charles Pearson.
Secrersary—D. C. Gregor. With Agencies in all the Colonies.

CANADA.
TIEAD OFFICE, MCNTREAL, Xo. 49, GREAT ST. JAMES STREET.
The Honourable Peter McGill, President of the Bank of

Montreal, Chairman ; the Honourable Justice McCord ; the
Honourable Augustin N. Morin; Benjamin 1. Lemoine, Esq.,
Cashier of *La Banque du Peuple ;” John Ogilvy Moffatt,
Esq., Merchant; llenry Starnes, Esq., Merchant,

Mbicar Apviser—George W. Campbell, M.D.

Maxacer—Alexander Davidson Parker.

With Agencies in the Principal Towns in Canada.

Montresl, January, 1855. 1-ly

NOTICE.
Provinciarn Secrerary’s Orrice,
14th January, 1858.

TO MASTERS OR OWNERS OF STEAM VESSELS.
\|OTICE IS HEREBY GIVEN, That on and after

LN the opening of Navigation in the Spring of the present
year, a strict comipliance with the requirements of the scveral
Acts relating to the inspection of Stean Vessels will be insist.
¢d on, and all penalties for any infraction thereof rigidly
enforced. By Command,
E. A. MEREDITH,
Asst. Secretary.

NOTICE.
‘, HEREAS Twenty-five persons, and more, have

organized and formed themselves into o Horticultural
Society for the Town and Township of Niagara, in Upper
Canada, by signing a declaration in the furm of Schedule A,
annexed to the Act 20 Vie, cap. 32, and have subscribed a
sum exceeding Ten Pounds, to the Funds thereof, in compli-
ance with the 48th Section of the said Aect, und have sent a
Duplicate of said declaration written and sigoed us by law
required to the Minister of Agricalture.

Therefore 1, the Minister of Agriculture, hereby give notice
of 1he said Suciety as * The Niagara Horticulwural Sucicty,”
in accordance with the provisions of the said Act.

P, M. VANKOUGIINET,
Minister of Agr.
Bureau of Agriculture & Statisties,
Toronto, dated this 18th day of January, 1358,

NOTICE.
\_ HEREAS Twenty-five persons, and more, have

f organized and formed themselves into a Horticultural
Society for the City of Hamilton, in Upper Canada, by signing
a declaration in the form of Schedule A, nnnexed to the Act
20 Vie. cap. 32, and have subseribed o sum exceeding Ten
Pounds to the Funds thereof, in compliance with the 48th
Section of sai¢ Act, and have sent a Duplicate of suid declara-
tion written and signed as by law required to the Minister of
Agriculture.

‘Cherefore I, the Minister of Agriculture, herchy give notice
of the formation of of the said Suciety as ** The Iamilton
Hyrticultural Society,” in accordance with the provisions o.
the said Act. P. M. VANKOUGHUNET,

Minister of Agr.

Bureau of Agriculture and Statistics,
‘Lvronto, dated this 18th day of January, 1858,
NOTICE.

\' HEREAS Twenty-five persons, and more. have
organized and formed themeselves into a Horticultural

Society for the City of Kingston, in Uppe r Canada, by signing

a declaration in the form of Schedule A, annexed to the Act

20 Vic. cap. 32, and have subscribed a sum exceeding Ten

Pounds to the Fands thereof in compliancoe with the 48th

Section of said Act, and have sent a Duplicate of said declara-

tion written and signed as by law required to the Minister of

Agriculture :

Therefore, I, the Minister of Agriculture, hereby give notice
of the said Society as *The City of Kingston Agricultural
Society,” in accordance with the provisions of the said Act.

P. M. VANKOUGIHNET,
Minister of Agr.
Bureaun of Agriculture & Statistics.
27th January: 1858.
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NOTICE.
'V IIEREAS Twenty-five persons, and more, have
organized and formed themselves tnto a Hortienltural
Saciety for the Village of Elora, in the County of Wellington,
in Upper Canada, by signing o declaration in the form of
Sched ile A annexed to the Act 20 Viet. eap, 32, and have sub-
seribed o sum exceeding Ten pounds to the funds thereof, in
complinnce with the 4Sth Scction of the said Act, and have
sent a Duplicate of said declaration written and signed as by
law required to the minister of Agriculture ;
Therefore, I, the Minister of Agriculture, hereby give no,
tice of the furmation of the said Suciety as the *¢ Elora Horti
cultural Society,” in accordance with the provisions of the snid

Act.
P. M. VANKOUGHNET,
Minister of Agriculture, &c.
Bureau of Agriculture & Statistics,
Toronto, 10th Mareh, 1858,

IHEREAS Twenty-five persons, and more, have

organized and formed themselves into a Iorticultural
Suciety fur the Purishes of St. Joachim, Ste. Anne and St
Fercol, in the County of Montmorency, in Lower Canada, by
signing u declaration in the form of Schedule A annexed to
the Act 20 Viet. Cap. 32, and have subscribed a sum of not
less than Ten pounds to the Funds thereof, in compliance with

the 48th Scctivn of the said Act, and have seat a Duplicate of

taxd declaration written and signed as by law required to the
Minister of Agriculture;

Therefore, I, the Minisier of Agriculture, hereby give no-
tice of the formation of the said Society as ** The St. Juachim
Hortienltural Society,” in accordance with the provisions of the

said Act,
P. M. VANKOUGHNET,
Minister of Agriculture, &c.
Bureau of Agriculture & Statistics,
Toronto, 9th March, 1858.
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UPPER CANADA LAW JOURNAL.

OPINIONS OF TIHIE PRESS.

Tne Uerer Caxana Law JourNat for July. Maclear & Co.. Toronto, &4
a vear.—To this useful pub feation the pabiic am jndehted for the only
relable law sntetligeuce.  For insinaces atte: all the Toronto newspasera
have given a gacbled nevount of the legal procediugs 1n the case of Mows
R. Cammings, out cowes the Luw Juurnal and speaks the truth, viz.
that the Court «f Appeal bas ordered o now Trial, the piisvnuer remainiog
$n enstody.—Zridish Whiy, May 8, 135S,

Tue UresR Cixapa Law JornNat. Toronto: Maclear & Co.~The July
number of this valuable journal hax teached us.  As it f« the only pab.§-
c.ition of the kind in the 'rovincs, it vught to have an extensive cirouln-
tion, and thould be in the hatda of all budness a€ well as professions]
men.  The pries of subscription 33 four dollars a year in udviuco.—=Npece
talir, Muy T, 1858,

Upper Cunada Law Journal,—This hizhly interesting and ueeful jour-
nal fur Jutio bas been recclved, It contatnga vast amoant ot information,
The articles on * The work of Leglslation,” ** Luw Reformaof the Sced 0"
¢ [istorical Sketeh of the Cunstitution Laws and Legsl Uribunals of Can-
ada,” are well worthy of & carcful persual, This work hovld be foutl
1u the oflice of every nierchant and teader §n the Provincs, being tn our
apinfon, of quite as much use to the merchant 88 tho lawyer—/lamallon
Spectator—June 8, 1508,

The Upper Cunada Law Journal and Lnacal Qhurts Guzetle, for June.
'l‘nln-nm —Maclear & Co, l'ublirhiers; Messrs. Axvaci aud HakRisoN,
Talitors,

‘Lhis §9 8 most execllent publication, The present nuinler contains
very able orlginal articl=s on the foliowing topics—The work of Levis.
lation,? * Cansolidtalon of the Liws of Upper Canwda,’ and ¢ Law Reforins
of the Sexsion —ticneal Review (oontinuned,  The reporis of impartant
casen tricd in the LocalCourts. are full and very interestingz  Altogethier
thiz magazine is conducted with much ability, and {t richly deserves to
be widely patronized — Thorald Gus-te —June 9, 1858,

Tnv. Levin CaNans Law JuLRsar for May is fullof isinteresting articles
—instructice alike to the professiun and the geneeal public. Theeditor-
fab. e waal, esinee the sygind knowledge and legal wxpertence of the
welters Uudor whose minazeinent the jorinal is aow published.—snd 1o
opening one, on the * Power of a Colontatl Parliament to Lmprisun for
Coutempt.” embra c<an amount of jntereving record from vpinions of
high authurities. upun which the aathor isled 1o conddude that the puser
to canmit for contenpt cxanat jastly be exercis-d by tho Proviuclal Par.
liameut.  The other prinapal articles are— Remaneration to Watoesses
tn Criminal Cases,” “Law Ref rins of the Sessl n—tieneral Roviw,*
4 Unisersity of Toronto=Law Faculty,” ¢ Hiztorleal 8keteh ofthe Constl.
tutinn, Laws and Jogal Tribunals of Canada.” e, An original exsay on
the latter subject s to be commenced in the next issue, and continued
montlly til completed. and it §+ promised that the aim ofthe weiter will
by to narrate—not to diccusg,  Hiv materials are, wo are informed. the
beat thatcan be hiad. condisting ofseveral French and Encligh, manuscripta
now out of print. To this utay Lu added all the infurmatinn that can bo
feain Blus Arrets, and Ordonnancesofthe French Qovernment and of the
Provineo of Quebee togcether with the Ordonnances and acts of Parliament
of the Provincesof Upper and Luwer Canada.  No palneare to be spared.
cither in research or compilation, that can be made tributary tuth object
of the writer. The pecfod embraced will bo nearly theeo cetiturica—that
i<, from the settlement of Cansds by the Frenchs ta the pres ntday, This
i< a subyject 50 frultful in detaits of a most interesting character, that if
the proiises referred to are carried ont—{as we have every reason to ex
pect they will, from the de<ervedly high reputation of tho editors)=—the
Lo Journal will considerably iucrease its popularity as a reliablerecord.
—Culuni<t My, 4%, 1958,

2he Upper Cunada Law Journal for January. has Leen received. As
usual, its contents are exceodinely valuable—Ringstm Wiig,

This is a very useful monthly, containing reports of important law
causes, and general jntormation conuected with the admiatsteation of
justice In Upper Canada.  Although maore particolarly intended for the
profession, yet every man of business may learn much from it that may Ls
of resl advantago to him. It hag hitherto teen publishied in Barrfe. but
will heneatorth bo in Toronuto,  We rejoico to see that itobert A, Harrison,
Exq.. B C L, i to be connected with the journal. s §s n youny gentle-
man that hae atready highly distiugnished bimself §n hiz profeesion, and
with literary talents of no nrdinary kind, he will prove to bo of great ad-
vantageto the Law Jonrnul.—Brampton Toues.

Wa are pleaced to notics that this able manthly i, f; the futare, todbe
edite] and published in Toronto, and that Robeit A. Harrison, Esq,
R0 is ecome a joint Editor.  I1is accessfon to tha editorial & aff must
prove to the profewsion to whom he 9 now so well knnwn as the author
of so many works in general uss, no small gafo. With Mr. Farrison is
assciated W. D. Ardach, Esq., who has for rome time been favorably
kuowo asan Bditor of the Jouraal, Notwithstanding the public cautisn
of the Journal fn Barrie, it has under the management of the Hon, James
Patton acquired a very wide and extended cireulation. Now that it isto
be published In Toronto, it is reasonable to expect that its circutation
will be Sucreased. It is a paper Which should be fn the hands of overy
Judge, Lawyer. Coroner, Magistrate, Clerk, and Bailif in Upper Canada,
Wo hope, however, that the conductors will see fit to widen the list of
thelr exch: and ao & the circlo of thelr usefulness.

It {s & great mizake to snppose that Judges, Lawyers, Division Court
Clerks, or Bailiff< are the role persons interested in the administration of
justice. The public at large have a decp Interest in, and feel a dvely
sympathy with the sentiments of a writer who propounds measares of
1aw reform calculated to advanco the public good. No discussion how-
ever woll attended upon subjects of legal interest, can be satisfuctorily
carrisd on by the lay press.

!

The public requiro to be infrmad 3¢ ¢y17 & to the existonce of an
abure which geedn a remody. but as to t 1 35 tumof the remedy required,
Yor such Infieination the more Proper aned o re prudont course is to turn
to tha culbuns of 4 pewspaper conductod hy men whos whle lives and
tratning pocallarly betit them for the expression of sonnd views, The
numb r of the Juienal Wefore us which is that for Augtu<t ig ¢ pleta with
leatlore  The Editorisl Department bears marked ovidencs of Kuow-
Tedgo aud ability.—Tnronto 1ime:,

Somawhero it has been sald that to knaw & peopls thoroughly, it 1s
necessary to study theie lawe—to accertaln huw lifo and prope-rty are
yrute ted.  This ably conducted Journal tells us bow the laws enacted
by goveranieut are administered in Upper Canada. It tells ns—uhat
srerybudy Knows—that luw {3 expenrive, and it adda that cheap justice
<2 curwy the expenso of the law being the prico of Hterty, Buth ase
sertions are certainly traisme, yot a liticlons and quarselsote spunt is
nut insarlably tho result of that combativeness which belongs to such
men as thoet whio, under any clreumstances. and at whateser cost, will
wsdert their righte, It $s not our Lurpose to revlew the Jouraal, but to
praise 1t. seeisg that praisw ia deserved.  Tho articles are well written,
the rep 13 of cases are interestiog, and fhe geteral §nformation fx such,
that the Jowrnal ought not only t be read, but -tudled by the mem-
bers of the bar, the wagistracy, the learned professisus geverully, aud
Ly the merchant.

Thy Law Journal [s beautifally printed on excellent paper, and. in.
), wyuals in 1ts typogeuphiical apppeacance, the legal record publisLied
in the metropolis of the United Kingdoan, $3a year fsa very inoonsie
dernble iim for 80 ma b vuluable wformation as the Zaw Journal cous
talus,—Lurt Hope Atlas,

We havo to return our thanks to the conductory (or publishers, wo do
not know which,) of this valuable publication fur the present Jannary
number, together with an anpte tndex for, and st of cases teported and
cited in the seeond volume of these reports for the year 1856,

The ability with which thix highly important aod useful periodteal {9
ennducted Ly W. Do Ardagh and Kobert A Harrisn, B, C. 1., Esquires,
Bacristers at Law, reflects the greatest credit upon these gentlemeu, and
Rhows that the esteetn in whili they are hehd Ly their professional con-
rervs and the public, §« deservedly merited and nothing mnore than they
ats entitled tu. Wo lave much pleasure 10 earnestly yecommer dlng
the membernof the bar £.5 this section of the Province to support the
Lpper Canada Law Journal, by thele subseriptions.—xkz kagie t as
sure thetn that it is well worthy of it and that they will find ita valable
scquisation to thelr hibearies aea legal work of reference sand hizh au-
thirty,  Itis printed aud published Uy Messes, Mactear, Thotnas & Co.,
of 16 King Mreet Hast, Turanto, snd the ty pographucal purtivg is very
creditublo to that firm.—Quelvc Mercury.

In jis tirst number of the fourth volume this intereating and valuable
publication owmes to us highly foproved in apiearance with a such
wider range of editurla) matter than tormerly. ‘The Journal has entencd
upon & brosder career of utility, grappling with the bhigher branchies of
1aw, and lending the strength of a full, fresh Jutelligence, to the ¢ nsid.
eration of «ome very grave wants ju our ehvil cixde. The nrcessity of an
equable and efficient * Bankruptey 1, w” i« dizcussed in an able artide,
fnstinet with astute and profound thought, coupled with much clear,
subtle, legal dlscrhmination,

Itis the fntention of the Proprietors to institute in the pages of the
Journal a * Magi<trat-'s Manual "—pravided that that ledy mect the
pruject in the proper spt i, And contribute an adequate subscriptic n list
to warrant the undertaking 1o prosecuts th s contemplation, could
not ful to be preductive cf incalcuable advantage. as well to the crmmu.
Dity us to the Magistruey. We sincerely hope that this Jatter Lody wiit
lestow & gencrous patrunage, where so laudable an cffort is nade tor
theie advantage.

The Law Journal 1s presided over by W. D, Ardagh, and R, A, Harrdson,
B.C. L., Barristersat-Law  Itis & periodical that can proudly compare
with any lvial publicativn on this Continent. Wa wish it every suceess,
—Catholic (rtizen.

Thi« Journal which is publiched monthly, appears thiz week much ime.
proved i size, appearanes and malter. It was foriuerly poblished in
Barrje, bng hae £5r some numbers back leen published tn Loronto. and
has asquired aid In the editorfal staff by the addition of Mr Harrlson,
who {5 well known in the protession fromn hig numerous publications on
legal subjects, Under tho management of Mr. Ardagh and Mr. larrds
so, this Journal promises fajr to lecoms an hmportant publicat:on, not
merely to the legal pr fession, but to other unportant classes of the com-
muaity, as particular attention isgiven to Muniipal aaivs, County
Courty and Division Courts; Magistrates® duties alao receive a concilere
able share of consideration.  Jt will contain original treatisesand essays
on law subjects, written expressly for the Journal, besides reports from
the Superfor Courts of Common Law and the Court of Chancery.
Proper sclections will also he made from Fnalish periodidte, ‘fo the
profession the reports from Chambers of decisions under the Common
Law Procedure Acts. and tho general practice, are of particniar juterest.
Tbeee the Journal supplles, bing formerly reported by Mr. F. Moore
Benson, and latterly by Mr. C. E. English, M. A, We would advise all
municipal oflicers, Diviclon Courts oflicers, Magistrates, and particularly
the profession, to 5”‘”""" this publication. as {t cannot be sustained
Ell:i:\rn thuir aid. The subscription 1s only $i a-year in advance.—

Q. .

The January number of this raluable Journal has come to hand, and
is as usual replete with legal decisions, articles on commercial law, &c.,
&c. We republish from this number, an able articls on the subject of a
Bankrupt law for Canada.—Qunadian Merchants’ Magazine,




