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"~ INDEX TO ENGLISH LAW REPORTS,

FRROM 1513 'TO 1880

JUST PUBLISIED, BY '.l:.—:%—.). W. JOUNSON & €O,
No, 197, Chestunt Street, Philadelphia,

GENERAL INDEX to all the points direct or incidental,
1' decided by the Cuurts of Atng's and Queew’s Bench
Cammon Pleas, and Nisi Privg, of England, from 1813 .
1856, us reprinted, without condensation in the Englih Common
Law Reports, in 83 vols, Edited hy Geurgoe W. Biddle and
Richard C Murtrie, Esqs., of Philadelphiz. ~ 2 vols, 8 va. &9

Reforences in this Index are made to the page nnd volume
of the English Reports, a3 well as to Philadelphin Reprin
making itequally valuuble to those having eithier series. From
its pecalint arrangement and udmirable constructivn, it is
decidedly the best and most uccessible gnide to the decisions
of the English Law Courts.

Wo nnnex a specimen showing the plan and execution of

the work :
PLEADING.
{4} Vlea in atatemont fur wis.
n.aner
t] Flaan to jurisdiction,
J } ¥lea puls darrein continu-

1. General rules.
11, Parties to the actlon,
1L Materlsl allezations,
u} lmimsterial fssue,
4] Teaverso wmust nct be too Ancy.
[g] Viea to further maint-

broad,
e} Traverse must not Le tco uatice of wetion
narmw, (7] Severnl pleas, undec stat

IV, Duplicity in pleading.
¥. Certsinty in pleading.
u} Certainty of place.

of Anne.
{¢] Sererul pleas elnce .
new rutes of pleading

%] Certaluty xa to thue, (R} Unider common law proces
c] Certalnty as to quantity dure nct

and to value, {f] Esldencs uuder non as
[d] Certalury of names and sumpsit.

{m] Evidence under won as
sincy rules vl
HYIW 3,
n} Ples of payment.
of viex of unty st factum
1) ea of perfocmance.
q] Mlea of ol 4ehit™ and
“nover intonded. *
Of certatns =pecial pleasr,
Of certaits wmbcellanious
rules relating 1o plaaa
[¢] Of null and shiam ploas.
1] Of bsnabdo pleas,
XVI The rrp;lmuun. .
«] Hepliaation de injurla.
xvi. S)elnmm‘r. "
XVitl. Reploader,
XIX. Istieo.
XX. Uefoctacured by pleading over.
or by verdict.
NXI. Awendment.
[«} Amendment of form of
action
(4] Amcodment of mesne pee-
oo

P reans.

;'. Avirment of title,
JCertninty (n other res-
pects, and lietelu of va.

. slanc .
9] Varltuos in actions for

Rty
Y1, Ambicuity in Pleadings,
VII Thiugs ahould be plead d ace r
corditg to thelr teged effect. L}
ViI1 Commen~munt and cunclurion
of Pleadings,
IX. Iepeniure.
X ¥pecial pleas amounting to gen.
eril tonle,
XI. Surplurage
X1, Argameniativeness,
XI1L Other m! ellonwous rules.
X1V. 0f the feclarstion.
a} Generally.
#} Joluder of counts.
¢} Several counta under new

rules
(4} Wherw there §s onv bad

onunt. 5
{r] statement of canse of ac (¢} Anteadurent of duclaeutin
tion, and other 1l -udfngs
{/] Under comtnon Iaw prce o] Amendinent of veedict
dure act el Ametslment of judznen
Amend ¢ aflter 4
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And I s frproper to tuke aetie v sicls Mnaterial atle.ate v
doninan by, J0S, S Taun W

Matter altiget b was  § fuduetient T the substance of the matfer. seed not
Mo alleged with such ¢ riatnty as that which §a sebetanice  dteddaar v, Pater,

12020 LD A& I, 64 Churehil v Bt xvill 203, 1 (Wit ds0 - Willlaus v,
Wilcox, xaxy 9. B A& E 314, Brunskil) v. haberbon xxxvh. 9 £ & § 840,

At such matter of (sduerment seed not be proved. Cronskeys Bridge v
Rawlloge xaadl, 41 3B N O, 00

Matter of dercription must bo proved as alloged. Wells v, Qirling. v, 833;
fow 21, Rtoddart v. Palmer, xv), 212: 3 D & It, 623 Ricketta v, aalwey, xvil),
§, 1 Chit 104, Tewesdate v. Clument. xvil, 320; 1 Chil. G,

An actlon for tort is maintainsble though ouly past of the allegation Ia proved,
dlcke’ts v Salwov, xvlft We 1 Chit, 14, Willismcon v, Aenley, xix, 140;
G Bl 28, Clarkson v. Lawson, xix, 2095 6 Lng H8T. )

Plajuthl $a st bound to alligee a nquest, eacept where the object of the
v lllrrl1l:\ to oblige anoiber to do sotiething  Awory A, Broderick. xviil, 660;
4 Clite, 320,

In trexpase for deaving agatnst plaintiff'e cart. (t {& an immaterial alicgation
who weas vidsnz fu it Howarml v PPrete xvill, 003 2 Chit, 315

In assunpsit, the day alland for an oral protuise (s immaterial, even snce the
ww rulea,  Arnold ¢ Arnold, xxvil 47: 31N C 81

Where the terms of a contract pleaded by was of defence are not materist to
be purpaw for which cutitract §s given {u ot ldence, they need not by provod.
wivon v Fatlows xxxil, 1863 3 B N C, 302

Wainciion Wntween ary and {

iIx. 1l 2 0aC 2
Poifiutoary watters teed not b averred.  Shaipe v. Abbey. xv, 8375 § Diag,
g

19

When atlegations i pleadiags ave divisible, Tapley v. Wumwelcht, xxvil.710;
SR&E AL B Hare v, Hortonu. xxuit, 3ie2: 5 18 & Ad 715, Hartley v. Burkitt,
AL OB 5 BONC KL Cole v, Creswell, xxxix, $55: 11 A & £, 0601, Green
v Steer, xH, 5405 « Q B, 707,

31 ono plea be comp unded of soveral dldinet allezations, one of which f« not
bvaolf  deferes ta the sctlon, the extabtisbliing that one s proof will not support
the ploa Balltfo v Rell, xxx3l), 90035 3 88 N €, 138,

But when it is compeaed af suverad distinct atlecstlons, elther of which sniounts
1o n Justification, the peaof of ane §a suficlont  1hid. .

When s tender a tnaterinl sllomtion, Marks v, Lahee, xxxI§,103: 3 BN C,
M8, Jackson v. Allanay. xivk RI2: 5 M & @, 042,

Matter whi b appears n tne plendings by nearrmary implieation, necd ot be
«xpressly averred. tinhioway v, Jackaon, x1iL 4985 3 MW & U. 960  Joucs v.Cl rke,
UL Gl S 194,

But such fwplieats ;n must be a necensary one,  Galloway v. Jackson, 3111, 498
TMEG N0 Urenti-o v, Haoden, xie. 832 $Q I8 852, H

Tho declsmtion sgalnst the orawer of a bH] must allege a promise to pay.
Henry », Burbddge, xx ik 233: 3 B N C. 501,

1n an aetion by landlo d asainst sheril under 8 Anne, eap 14, for removiog

arata taken iy oxecution without paying the rvut, the allegution of removal is
material.  Emallnan v Pollard, xIvi 1o0l,

f1 Owwes ant by awlunee £ leaser for rent arrear. allegstion that lesser was
prmsessed fir pemiadnder of a terin of 22 years, commencing, Ac.. 8 material and
tenseesable  Canvick v, Balzmave, v 783: 1 B & B 431,

M.nimum of allesation b the maximum of proof twquired.  Francls v, Steward,
i 98 5 Q 1, U, O8R4,

10 error 10 roverse an ontlawry, the matecial allegation i that defendunt was
abrosd at the bsulng of the exligent. and the svermnent that he s cotttnued until

utlawey proepouveed peed not be pruved  Kobertzon v. Robertson, 1,165; 5
Cann, v,
e ;l'rlﬂv."r oot essential fn iction for not sccepting goods. Boyad v. Lett, 1,221 1
B2

Avermont of trespasses ‘n other parts of the samo close s jmmaterial. Wood
v, Wedgwood, 1, 271: 1 C 8,278,

Hexqueat I8 2 condition roordent o bond to account on request. Davis v.Cary,
Iaix, 3165 15Q K, 418,

Corruptly not casential in plea of simonal-al contract, if circumstances alleged
show ). Goldham v Edwande. Ixxxi $39: 16 C B. 437
, {lgest:y which nulsauce caures injury Is surplurage. Fay v Prentice, §, 827;

>~ 28,

Alleztion under per quiod of mode of Injury are material av rments of fact.
i 0ot hder veeaf 1aw 1 ease for Dlealiy granting a se otiny and thus dep ty-
oy plidotiff of hisx vote  riee v Bl Ber In 58 3 C 158

Where wotho fa ngterinl yverment of ficte  whl b dedeedant will knew™ is

ol o quivadent T v rment of 9 dtlee O Tesor v Brooke NI 339: 7 Q B 338
ey Spevimen Sheets aort by anail o0 2l applicants

—

Afitdet ve

lal allegation. Draper v, Garratt,

}u] New assizrment.
#1 Qf profert and ayer,
XY, OF pleats,

[u{ Generally.

hl ot

or vertict,
Anwenduient ater etsos,
A udun ot of ficsl pro-

E

43 i atatement, cens,
tc] Plea in tbacment for (7] Amuendments in  certat.
uuijoinder, other cases

1. Gesgran Runes.

H. Panties 10 tue Action.
it i« sufficient an all aceasions alier parties have et Neat namal, to Joscrits
them by the terns cwand plaintfl™ and  said defendaut ® Davlson v, Savage
1830 6 Tamr 575, Stevenson + (lanter §, 575 6 Tann, 406
And see under this heul Titloe. Actlon: A-wampadt; Bankruptey; Rills o
Exchanze, e, Chose 1n Action, Covenant  Executer ¢ Husbuud apd Wite
Landlord and Teoant- Pactuership: Replevia. Teespase; Traver.

HI. Materian AiLecaTions.
\i“;h{)l'ui(;g material allegations wust bo proved. Reeew v. Taylor, xxx. 560
1 :

Where mors i3 stated a2 2 cnuse of actisn than I necesstry for the gist of th
actl m pluinttfl I ot Latad 10 prove the imeatectal ;e Reomfield v Jone
X, 6240 4 B a0 390, Eresham v Poston, 2 T2 2 C &1 530 Dukew o
Gustltug, xvil, 18G5 T B N €, 385, Fite vo Williams, $alx, 203, 2 A & 1, §4d.

HARRISON'S COMMON LAW AND COUNTY
COURTS PROCEDURE ACTS, 1856.
IT has been found that this work will much cxceed
the zunmiber of puges originally contempluted ; the time
or its delivery w complete form must thereforo be delayed
onger than at first expected.  For the convenience of the
Profession, it has been arranged that subsoribers shall receire
their ¢-pies in parts of about 100 pages each, upon Lic lerna of
striet paypnent in arlvaucee.
Part I, 11, 111, IV, V. and VI, containing the wholo of the
Commen Law Crocedure Act, 1856, NOW READY.
Applications, with Ren:itiances, to be nddiossed to
MACLEAR & CO., Peniisners,
16 King St. Enst, Toronto.
a6l

Lanuary, 1357,
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LAW SOCIETY OF UPPER CANADA,
(Osoone Har.)

Mich, Termy 21t Vietoria, 1857.

On Mouday, the 1Gth Narember, {n this Term, the followlag Geutlemen were
catled 1o the Deirvs of Barrdsterat-Law i~

Niel Mclean Trow, Esquire,

Glibort Tiro Bastedo, *

SATIre Agtinw, “

Rabwre Ma<Farlsne, ¢ Alficd Driscofi.

Jamns Macleunan, s (with honors) Edward Win, Jas. Tionoy,

On Baturday, the 2ist Noveraber, s this Term, the Honorable Robert Baldwio
was roclocted Treasurer ot this Soclety.

Ou the same day Jacudb Farrand I'ringla and Quooge Boomer, F«quinw member
of tho soclety of the degroeof Bacrister-it-Lan werselected Masts i of the Bepch

Qa Fucsday the 2Ll day of Noveintwr, (n this Torms the following Gentlemen
were almitted 020 the Soclety as tnemburs thereof, and enitered [ the fillawite
;\or;llwr as Studeuts of the Laws, their cxswivations having been classwd a-

ows i

Farqubse MeOillivray, Exquire,
Daute] Maeviow, "

Alex. Sutton Kirkpatiick, *
"

University Cluass :
Mr. Aloxander Robert Morsie, B.A., Mr. James Fox Smith, 3.8,
“# James Webster, Jusior, B.A, Charlvs Ingers I envon, B A,
Senior Class.
Mr. Robert Swanton Appelle, [ Mr. Cornclius Danfurd Paul.
Junior Class:
JMe. George Shnmita § lolip,

Mr. Japtes Rolib,
¢ Feolderie [leary Stayner,

0 Jates Shaw Sinelair,
“ Edwmund Jamne Beatty, © Semned Barker.
4 Thoutuas Deacnn, “ Jamnes Clolan g {lamilton,
Norz.—Gentlenmen almitted in the * University Claes ane armange:d aovrding
to their Colrerslty rank, in the other classes, according o the relativo merit of
the examinatisn passed boforv the Soctety.

Onlere {—~That the examination for admission shall, until furthes notice, bo iu

tho foliowjuyg buuks respectively, that is tu ray —
Bor the Optone Clisss:

In the Pheentece of Enripedes. the fint twelve booXs of Homer's Titad Vorace
Sallust Euclid or Legendre’s thwometeiv. Hind's Algebra, Snowball’s Trige
pometry. Faenshaw « Statica and Dyuamles Herehell 8 Antronotity, Paie) s
Moral Fhitosaphiv, Locko's Esuy on the Human Goderatawding, Whatele)'s
Logle and Rlwtorle aud such works in Ancicut sud Moderu Jlistory aud
Goography us the candidates ay have read.

Fur the Cuiversity Class:

In _Homer, first book of Tllad, s ueltn (Chamn Lifs or Deeamn of Luclan and
Tiann), derof Tloraee, tn Mathematles or Metaphysiee at the optin of the
candidate. arcording to the {llowing courses respectively  Mathe maties.
kuciid. 1st. 2od Sed deh and 6t books. or Legeudeo’s Geometele, 1nt, 2t

ed sl 10 bo k< Hind s Algebra to the end of Shnultaneus Equations..
Metaphysica—(Walher's and Whateley's Lozle, and  facke'n Exsiy on the
Ruman Undemstanding’s Herche$l's Astronouss. chapt-ra 1 3, 3, a0d 55 and

such wurks §n Andent and Modera Geography and History as tho cavdidutes;

may bave read,
Fir the Senior Class:
1n tho same suljects and books as fir the Unicersity Class,
Hor the Juninr Class
In the 15t and 3nd books of the Odes of (lorncs; Buckid. 1st. 2nd. and 2rd booke
ur legeudre's Geometrls 1st and 3nd Lovks, with the prowsblems: and such
works In Madern History ang Geogrsphy as the candigstes may have read: and
thst this Order be published every Terw, with the sdmisslons of such Term,

Orderrd—That the class or arder of the examination passed by vach candidato
for aduixston bo stated in his cortificate of admision,

Ordered—That in futurm. Candidates for (il with Aonours, shall attend at
Oxondo tsl), under the dth Onder of B Term. 15 Vie. on the last Thursday
and +1xo on the last Friday of Vacation, aud those for Call, mercly, uni the Iatter
of such days.

Ordrred—Tluat in future all Candldite« fir admission intn this Soclety av
Studont« of the taws, wh desire to pars theie Exanisation in cithee the Optizne
Claes, the Univendty Class, of the Senior Clasa do attend the Examiver at
Osgoode I1all, on buth the firrt Thuralsy and the first Fridas of the Term §n
whicls thele petltions for aldmission stre to pogented to the Benchers in Convos

cation, at Ton o'clck A M. of wwrh day: and thosu for aduission {u the Jeulor !

Class, on the lstter of those days at the like hour.

Ondered—~That the examinution of candidates for certificater of fitness for
admission ag Attorueys or Salicitors under the Actof Pashamwent 20 Vie chup, &3,
and the Ruleof ths Saclety of Trinity Term, 21 Vie chap. 1 made ander suthority
;ndkby‘a‘l;:rtib?n :;f u-&h sald Act, shall, nntil funh%ro order. bn fu the fllowing

wke and subjects, with which CAD s w shily
Tacaitiar, that 1o o smes such candids 11 be vapucted to ba thoroughly
Rlll‘n;m:‘a %K\ent&ﬂe&pllt V(;!.P;n Smith’s S.Werc‘;nl.llo Laow; Willinme on

2 ¥ ams on Porsona perty; Story’s rquity Jurisprudence
The Statuts Law, and the Practice of the &ur{s. e sy prude H

NoCE—A thorouzh famiifarits with the preseribed subjects and books will
1n future, be tequired too i Candidstes for adsnlexi in as Student<; aud entletnen
Az~ atrongle roommeuded 0 postpous preseutlug Ll Tven for exianivatio
until fully prepand.

Norice.~By & rale of Hilary Term, 1th Viet.. Students kecping Term are
henetarth requinal (o attend & Courss of taciures to to deiivend. osch Term
at Cezaonde {inil and exhiblt to the Seceetary on thy last Ay of Terny, the Lec

user’s Cortificato of such atteudayce.
313 WIN,
Mich. Tecm, 2lat Victoria, 1857, RODERT n‘wﬁ:u:cm.

? STANDING RULES.
'()N the subject of Private aud Loeal Bills, adopted
' by the Legislative Council and  Lesislutive Asscubly,
Jed Se<sion, Sth Parlinment, 20ch Vietarn, 1837,

L That all applications for Privaee wnd Local Bills for
granting to any individual or jodivude '« any exeusne or
peculur vights or privileges whatsoever, . fur duitg uny maz-
ter ar thing which in its operntton would affect the nights or
s property of other purties, or for making w.y amendment of o

like natare to any fwmer Act,—shall vt ue the fullewing
notice to be published, viz :—

o dn Upper Canada—A notico inserted i the Official Gazette,
and int one newspaper published in the touaty, or Uuion of
Caunties, affected, or if there be no pupe~ published therein,
then in a newspayer in the next bearest - .ounty in which a

jnowspaper is published.

P b Loteer Gunada— A notice inserted it the Official Gazette,

Pin the English and French lunguages, nwd in one newspaper

“in the English and one nawspaper m the t'eench lnngange, in

t the Distriet affected, or in bath languages 3° there be but une

| paper; or if there bo no paper publisbed t erein, then (in both

{ languages) iu the Ofiicinl Gazette, and in - paper published in

jan adjoining District,

' Such notices shadl he cantinued in each: vase for a period of

'at Jenst two months doring the interval of time Letween the
hise of the next preceding ™ ssion aud the presentation of the

' Petition,

2. ‘That hefore any Petition praying for leave to bring in o

« Private Bill for the erection of o Toll Bei'ize, ix presented to

rthis Hunse, the person_or persans purpesing to petition for
<uch Bill, shal), upon giving the uotice prescribed by the pre-
ceding Rule, alyo, ut the same time, and in the sate manuer,

“iive o hutice in writing, stating the rates which they intend to

“ask, the extent of the privilege, the height Uihe arches, the in-

“tersal between the abatmentsor piers o the passage ol rafts
and vessels, and mentivning also w hether they inteud to erect a
diaw-hridge or nat, and the dimen~ionx ot such draw-bridgze,

3. That the Fee payable on the second 1eading of and Pri-
“vate or Loenl Bill, shall bo paid ouly in e House in which
such Bill originates, but the disbursemen:s for printing such
, Bill shall be paid in each House,

4. That it shall be the duty of parties seeking the interfe-

rence of the Legislature in any ravate ur local matter, to file

. with the Clerk of each ilvuse the evide.co of their having

feomplied with the Rules and Standing Orders thercot ; and

i that in default of such proof being so furnished as aforesaid,
it ehall be competei.t to the Clerk to report in regard to such

i matter, * that the Rules and Stauding Urders huve not been

'compliec +vith,”

That the foregoing Rules be published in both Innguages in
the Officinl Gazette, over the signatare o. the Clerk uf each
Huuse, weekly, during each recess of Parl.- ment.

J. F.TAYLOR, Cik. Leg. Couucil.

Wi, B LINDSAY Ok Ascsombily,

Lecistative Couacil, _
Toranto, 4th September, 1857.

1 EXTRACT from the Standing Orders of the Legis-

107,

lative Louncal.

Fifty-ninth Order.—* That each and eve:y applicant for a
Bill of Divorce shall be required to give nutice of his or her
intention in that respect specifying from whom asnd for what
cnuse, by advertisement in the official Guzette, during six
imonths, and alse, for a like period in tw., newspapers pub-
‘fished in the District where such applican. usually resided at
the time of separation; aud if there be no second newspaper
!published in such District, then in one newspaper published
in an adjuining District; or if no newspaper be published in
tsuch District, in two newspapers published in the adjoiviag
District or Districts.” J. F. TAYLOR,

10-tf Clerk Legislative Council.
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FEBRUARY, 1858.
REGISTRATION OF VOTERS.

The recent Parliamentary clection, apart from political
issues and party cries, is of interest to the legislator.

No more important or sacred trust can be confided to any
people, than that of choosing parliamentary representatives.

The representatives ought to possess wisdom to diseern
what is required for the good of the public, honesty to as-
sert it, and ability to carry itinto effect. The clectors ought
to possess, at least, intelligence to discern the fitness of the
candidate, and independence to support him.

If it be necessary that none but fit men should be sclected
—and that it is no one will deny—it is equally necessary
that none but fit men should be allowed to choose.

In proportion to the intelligence and honesty of the
clectors, may we espect a reficction of these qualitics in the
clected. No guage exists by which we can ncasure either
the intelligence or the honesty of an elector. We are left
to predicate their existence, in some degree, from the posses-
sion of property. It is presumed that a man who has pro-
perty, must, as a general rule, have been gifted with some
intelligence to acquire it. The desire for the future enjoy-
ment of it, inspires a desire for good government. A man
really anxious for good goveroment is, it is presumed suf-
ficiently honest to vote against bad candidates for represen-

tation. By these imperfect rules it is svught to estublish
a qualification of voters.

1t is, however, worse than uscless for a law to direct that
none but duly qualified clcctors shull vote, without at the
same time enforcing the maondate.  In what sanner is it
done at present? By theadministration of a series of oaths,
[s this mode effectual 7 We think not. The adwinistering
of oaths without other safeguards is not, according to the
the teachings of experience, sufticient to keep unsullied the
purity of clections.

Many in our community have a repugnance to take oaths
on any or every occasion; others have none. On both
these classes, as regards the public interest, the effect of
the election law is bad. With respect to the first,—
those who object to swearing needlessly ; it is in the power
of any candidate or his ageut to insist upon putting oaths
to any man, however qualified, and to whom the bare at-
tempt is an insultauda wrong. In all probability he refuses
to gratify the malice of his inqusitor, and declines to swear.
What is the consequence? His vote—though known to
all men to be good—is refused. Iere the effect of the law
is to disfranchise the most respectable and most worthy
men in the community. With regard to the second class,
—those who have no respect for an cath, the effect of the
clection law is most deploruble  In the heat of an clection
contust, men are brought forward in a spirit of rivalry and
and fool hardiness. These men, regardless of the awful
responsibilty of an oath or ignorant of its meaning, take the
book, and swear with defiant bravery—whether qualified or
not—and have their votes recorded. Here the effict is to
enfranchise the most reckless, daring, and unscrupulous
wen in the community.

The baneful cffects of the present law, do not end here.
The frequent administration of an cath, unaccompanied
with solemnity, brings the oath into disvespect, and spreads
demoralization.

Perchance men slip through without any oath. The ex-
citement is great, the polling place is crowded, and to
fucilitate the closing of the poll, votes are reccived at andom.
Men come forward unknown to the Returning Oflicer, and
assume the names of persons believed to be qualified, and
through false impersonation excercise theright of franchise
Here although there is no legal, there is moral perjury, a
breach of good faith, dircct and substantial lying. Upon
the individual, the effect is positive demoralization ; upon
the community, it is netual fruud.

Nor do the evils of the present law end here.  Instances
have occurred where more votes have been recorded
than there were living beings, including“men women
and children in the riding. Some partisan gets possession

of the poll books with a London directory in his hand,
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And where is the check?  Who is there in a large electural
division that can say there is no such person as John
Smith?  Who can prove that John Smith is not entitled
to vote? There is no record to which reference can be
wade. There is in reality no adequate check. A scrutiny
under such circumstances, is as hopeless as it is farcical.

For all these enormities, and more too that might be
mentioned, there is one remedy, and that is a registration
of voters.

The first complete system of the kind in England, was
established by the Reform Act of 1842, (2 Wm.IV. c. 45)
It makes a slight distinction between the mode of proceed-
ings in cities and ‘owns as compared with rural constituen-
cies. In the former it is made the duty of overseers to
prepare a list of persons entitled to vote. In the latter the
persons entitled to vote are themselves required to inform
the overseers, and claim the right. In the end, however, the
result is thesame. The list when prepared is kept open for
ingpection and additions allowed for a period preseribed for
the purpose.  Any one whose name is on it, may dispute the

*right of any other person to liave his name on the list. So
the list continues wutil the expiration of the time limited
by law, when it is delivered by the overseers to the constable
of the hundred. Iie delivers it to the Clerk of the Peace,
who transfersit to the revising barrister. The latter appoints
a day for opesing his Court, of which the disputants are duly
inforwed. All attend, and after a full hearing, & decision is
pronounced, either for or against the claims of the particular
elector. The barrister’s work is then done, and the list as
finally revised is sent to the sheriff and holds good for one
year. In the event of an election taking place within that
period, it is ready for use. The qualifications of each voter
appears besides his name. So long as his guaiification re-
mains unchanged, and his right otherwise to vote exists,
his name, without further trouble to him, remains on the
list. To cover expeuses, certain small fess are imposed ;
but are cheerfully paid. The system is not only simple in
design, but complete in details.

When the English scheme had been tried and approved
for a period of twenty years, the Legislature of Canada ven-
tured to adopt it in part. By an Act of 1853, (16 Vic. c.
153) the experiment was made. ’Lhe assessment roll of
each City, Town, Township, Parish, or Village was made
the basis of the Canadian system. It being necessary that
this roll should show not only the name but the qualification
of the voter, it was, it must be confessed, some guide. True
the qualification of a voter for Parliamentary elections dif-
ferred from that for Municipal elections; butthe difficulty
was got over in this manoer. For parliamentary purposes
the law always declared a positive qualification. That
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The actual qualifica-
of the particular voter was known by reference to the as- -
sessment roll It became the duty of some person to com-
pare the one with the other, and either concede or deny the
right to the franchise. That duty was thrown upon the
Clerk of the Municipality. - He, after a final revision of the
assessment roll for Municipal purposes, was required to
make a correct alphabetical list «“of all persons entitled to
vote at the election of a member of Parliament.”” He,
without reference to the parties, passed judgment qualifying
or disqualifying them in his discretion. The list so made
out by him, was next on a fixed day delivered to the County
Registrar, for the use of Returning Officers. No person
was entitled to vote at an election, unlesshis name appeared
on the list given by the Clerk of the Municipalisy to the
Registrar of the County. In this way, a door was opened
for abuses. When party politics ran high, the abuses were
flagrant—so flagrant that the Legislature, two years after
the establishment of the scheme destroyed it. In Lower
Canada where Municipal organization was very imperfect,
there were no assessment rolls upon which to rely. The
consequence was, that from the root upwards, the proceed-
ings for registration of voters in that section of the Province
were had upon the plan of the English system, and though
more expensive than that of Upper Canada, might if pro-
perly carried out have been much more satisfactory.

Registration of voters is again demanded. Shall it be
as in 18537 If not, in what respects different ? We think
the conglomeration of Municipal and Parlismentary regis-
tration, so long as the qualifications are not similar, should
not be renewed. While it did exist, it produced confusion,
generated fraud, and brought disgrace upon a sy.tem other-
wise entitled to support. With this difference, the old
wethed, improved in details, may be renewed.

The following we subwit as proper stand points about
which to weave details :—

1.—There must be the qualification of voters, declared as at
present.

2.—All persons qualified must be enrolled, either upon their
own applieation, or upon application made to them,

3.—The list of enrollment must be open for inspection for
a reasonable time before completion.

4.—After completion, it must undergo revision by a compe-
tent person.

5.—To lighten the duties of the latter, and for the con-
venieuce of the electors, there must be decentralization

into small divisions
We have not now space to enlarge upon these heads;
but will merely indicate the machinery necessary.
1.—Each Division Court division, to be a Division for the
registration of voters,

2.—The (lerk of the Division Court, to be the Clerk of the
enregistration division.

3.—Due notice to be given to all electors so that all may
come forward and have their names recorded.
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4,—~The County Judze—the Junior Judge where there are
twu—to go cirenit and revise the liats,

5.—~An appeal under cert:in restrictions to heallowed frum
hiy decision to the Superior Courts of Common Law.

6 —The liat when revired Ly the County Judge to be sent
to the County Ragistrar,

7.—~The County Registrar to have the custody of the list,
and give copies tv Returning officers, and to others de-
manding the same,

In Lower Canada, where there are Circuit Courts corres-
ponding with our County Courts, and Courts for the trinl
of small causes corresponding with our Division Courts, the
same scheme may, we apprehend, with little modification be
adopted.

COUNTY ATTORNEYS.

The County Attorney's Act came into force on the first
day of last wonth, and it is probable that theappointments
under it will be made this month.

An Act so imps:tant and covering ground so extensive.
affords ample material for observation, and Local Crown
Attorneys will require all the assistance that can be given
to aid them iu the performance of their varied imyortant
and most responsible duties. We confidently hope that
fitness will be the sole consideration guiding to a sclection
for each County, and that the institution will receive a fair
tria} by engaging the best wen in the County to carry it
into effect.

Modelled after a system that has worked beneficially for
ages in Scotland, and an improvement in some particulars
on that systown, we look forward with great confidence to
beneficial vesults. In Camada it is not entirely new,
for under the French government it existed almost as at
present. The scheme has long been a pet one with us,
and three years ago was advocated at length in this journal.
Bat as we now purpose noticing only two or three points,
we shall on this occasion leave the Act as & whole for
further discussion.

The first duty under the Act will be the appointment of
a Local Crown Attorney in every County. The qualifica-
tion is a standing at the Upper Cunada Bar of not less
than three years, and being a resident in the County.
Residence has reference to the time of the appointment
and wo see no difficulty in any person otherwise eligible
qualifying himself, if vot a resident on the 1st of January
of the County to which he seeks appointment.

There are several decisions under the Courts of Requests
Acts and other Statutes as to what constitutes a residence,
and the law upou that point will be found in a tolerably
settled state.

Taking the second and ninth sections together, it is to
bo presumed that every Clerk of the Peace of the proper

standing at the bar, will be appointed.  Although not
compulsory, it will be obvivusly carrying out 1 most
tuportant feature in the Act, to unite, when practicable,
the offices of County Attorney and Clerk of the Peace.

The fitst duty of the County Attorney on recciving his
appointment, will be to take the oath of office before a
County Judge, (sec. 6) ; his next, to give such security ns
may be required by the Governor for the due payment over
of monies coming into his hands as Recciver of Fees. (sce.
15). The amount of this sccurity will probably be fixed
with reference to the amount received from the County and
Division Court Clerks in each Couuty. The amount re-
ceived for last year will doubtless be taken us a guide, and
two sureties required for amounts together equal to the fee
fuud collections, Cundidates for the office will do well to
bear in mind the provisions of section four, which enacts
that neither County Attorneys nor their partners in business
shall be dircetly or indirectly concerned for parties charged
with crime—much difficulty way arise if this provision
be not kept in view.

Until a County Attorney is apppointed, informations
and papers will be sent as usual to the Clerk of the Peace
and as a further preliminary investigation may be necessary
or additional evidence required, it will be obviously desira-
ble to examine these papers at an early day in order to
prepare for the business of the ensuing Sessions. With
these sugpestions we now leave the subject intending to
resume it next month.

CONTROVERTED ELECTIONS.
Proceedings before County or Circuit Judges.

From all that we can learn, many elections of members
returned to serve in Parliament will be coutested in Upper
and Lower Canada.

The greater part of the contestations are likely to be on
grounds other than ¢ matters appearing upon the face of
the Return or of the Poll Books or other documents of which
the original or certified copies are by law to be transmitted
to the Clerk of the Crown in Chancery, or kept by the
Returning Officer.”

In every case of this kind of which we have heard the
uecessary steps have been taken with a view to proceedings
before County or Circuit Judges, according as the parties
reside in Upper or Lower Canada, under the Act of last
Session, (20 Vie. eap. 23.)

We purpose for the informantior of the Judges, of the
parties, and of all concerned, inasmuch as the Act is 2 new
one, and its working uncertain, to review the mode of pro-
cedure which it sanctions.

Hitherto in the case of a controverted election no evidence
could be taken until the meeting of Parliament, the receipt
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of a petition against tho clection, the fling of a recoguizance
and its approval by the Speaker, theappuintment of & gene-
ral clection Committeo, and the appointment by tham of 2
scleot Committoo to try the particular contestation.

Tho sclect Committee was authorized to hear all legal
cvidence uffered, or upen its appearing that owing to the
Bature af the caso and number of witnesses to be examined,
such inquiry would be attended with great expense and in-
convenicuce to tho parties tamake an order for the issue of
a commnission for the examinati-» . § aitr=soes, which cow
mission was usually directed to a Lounty Judge in Upper
Canada, or a Circuit Judge in Lower Canada.

The nature of these procecdings being such as to cause
great delay, much time was lost in awaiting the return of
the commission and the ovidence thereupder, ao that ofton
the session was fur spent before the seleet Comittze found
itself in & position to procced to business.

" For remedy it was deomed advisable to pass n measure
which would permit of the ovidence being taken defore the
assembling of Parlioment. It is entitled  An Act to fui-
prove the modo of obtaining evidenco in cases of contro-
verted elections,” and recites that it is desirable *“ more speed-
1ly”” 1o obtain evidence in such cases.  Unlike the < Election
Petitions Act of 1851,” it is not taken from any English
Statute, but from an Act of Congmss of the United States
of Americs, passed February 19, 1851, chaptered eleven,
A similar Act existed in the United States as early 3¢ 1798,
(cap. 11,) and was in 1800, (cap. 28,) extended for a
period of four years, and then allowed to expire.

Upon the whole the mensureis a wisc oue, and whea taken
in connection with our Elections Petitions Act of 1851,
(14 & 15 Vic. eap. 1) which is adopted from English Sta-
tute 11 & 12 Vic. eap. 98, confers upon Canada a more
complete machinery for the trisl of controverted ele *tions
than exists citherin Baogland or the United States of America,

1t is tho right of # any person intending to contest the
election of any onc pYoclaimed or returned as being
elected a member of the Legislative Assembly, upon grounds
dehors the writ return Poll Books, &c., within fourteen days
after the result of the election shall have been determined, to
give notico in writing to the person whose election he in-
tends to contest, of his intention to contest the same. The
notice must “specify particularly the facts and circum-
stancesupon which he intends to contest the election.” (5.1.)

The member when scrved is within fourteen days after ser-
vice to answer the notico admitting or denyiug the facts
therein allezed. He may go further. He may, besides
breaking down the case of his adversary, raise up one for
himself by setting forth in his asswer any other fucts and
circumstances not appearing upon the faceof the return, &o.,
rponwhich he veats the validity of his own election. Though

lie serve wa answer, he does not suffer judgment by default.
The persen prosccuting the petition, must, notwithstanding
vive ovidence of his allegations, which, whether an answer
be rerved or not, may be rebutted by the returned member.
Without an answer, however, he cannot except for the pur-
posc of rebuttal offer any cvidence whatever.

The next step is for any “of the parties” desirous of
taking cvidenco respecting the facts and circumstauces
alleged in such notice or answer, to make application in
writing to the Judge of the County Court iu Upper Canada,
or Superior or Circuit Judge in Lower Canada, residing or
having juridiction within the Electoral Division, or in the
District in which such contsoverted election was held. The
application must be mndo within stz duys from the time
when the answer of the returned member is served, or
within six days from the expitation of the time allowed
fur scrving the answer where noue is served. To ground
the application, th re must be produced and filed at
the time of making ita copy of theintended petition agninat
the election, which muat be subscribed by some persons who
voted or had & right to vote, (14 & 15 Vie. cap. 1 5. 1,)
a copy of the notice sworn to by the person who served
it, a copy of tho answer if any-—if none, sn affidavis
denying that any was received, the recognizance and affi-
davits of sufficiency required by the Elections Petitions
Act of 1851, (see 14 & 15 Vic. cap. 1, sch. A, 1, et seg.)
Usless the application be wade within due time, and upon
propet materials it is not to he received by the Judge,

When the application is duly made it is the duty of the
Judge forthwith to sppoint & time & placo for proceeding
with the enquiry, of which a¢ least siz doys’ notice must
be given to the party oppocing the contestation: (20 Vie,
¢ 23, 8. 4.

The Judge is, for the purposes of the inquiry, deemed to be
# a Commissioner for inguiring into, examiring, and taking
evidence upon all matters of fact and circumstances men-
tioned in the notice of the contesting party, and the answer
(if any) of the returned member,” (20 Vic. cap. 23, 5. 8.)
He has all the powers and rights, and is bound to perform all
the duties and be subject to all the liabilities assigned by
the Election Petitions Act of 1851 to any such commissioner
(16.) The only limitation is that his powers are restricted
to the questions of fact set forth in the notice of the con.
testing party and the answer, if any, of the refurned mem-
ber, and questions conzerning the validity of the recogni-
zance. (Zb.)

He appears to have power to commit for contempt, (14 &
15 Viet., cap 1, sec. 100,) to appoint one or more Clerks,
Bailiffs, and other officers, (sec. 107-109) ; to name » person
of the degrec of harriater at law to sit lor him as cireuit or
County Judge, &o., durivg the time thet the enguiry is
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being held and for twenty duysafteris is closed, (see. 101-
104, See also 20 Vi, ¢, 28, 8. 6.)

On the day aud place sppointed, between the hours of ten
and four o'clock, the Judge is to open kis Coust of inquiry.
{14 & 15 Vie. ¢. 3, 5. 112.)  Before proceedingto business,
he is to take the outh warked B. (3) to 14 & 15 Vie. . 1,
matatis mutandis  This he i 4 do under a peunlty of
£100. 'Cho oath ought to be taken and subscribed ia the
presence of the parties intercsted, or their agents, or such ot
them as may attend. He ia to sit duily, Suadags and
Stututory bolidays excepted, srom ten till four o'clock;
aud untess when holiduys intervenc has o power without
consent of parties, to adjourn for a longer period than
for twenty-four howrs. (scc. 338.} Au adjourament how.
ever may be made to any place within the County, or the
District, City or Town in which the election was held,
different from that in which the Court was epened. (sce.
117.)

Of courve the Judge has power to send for persons snd
and papers, (sce. 118,) and for that purpose tv issue war-
rauts under his hand and seal. (see. 127.) e wust him-
self exsmine and cross-examine all witaesses, zod is not to
permit or suffer any barrister ar couwscl to plead before
hiw, or to examine or cross-examine any of the witnesses!
(sec. 119.) Witnesses misbehaving are fiable to be com-
mitted to gaol without oail or mainprize, for any time not
exceeding six calendur months. (sec. 128.)

The returned momber may bo called ss a witaess by his
adversaries, (16 Vie., cap. 19; Dartmouth case, Pat.
Eleo. cases 30 ; Tavistock case, I’at. Elec, cases 1) ; but it
called may decline to answer such questions 8s have a ten-
deacy to expose him 1o & criminal proceeding or a forfeiture.
(Fisher v. Ronald, 22 L. J., C.P 63; Osborne v. London
Docks Co.; 24 L. J., Ex. 140.) This may have the effect
of defeating every attempt to wring from the member him-
sclf any acts of bribery or corruption, and scems strongly
to demand some amendment. It might be enacted that
witnesses shall be compellable 1o answer such questions
whea pertisent to the inguiry, but that such answer
shall not be given in evidence sgainst them in amy
subsequent procceding, such for example as an action for
penalties.

The power of the Judge to reject evidence is subject to
the right to the party tendering it to offer a bill of excep-
tions (sec. 14 & 15 Vict, cap. 1, see, 120) which the
Judge must sign and transmit to Perliament for adjudics-
tion. (J4.) The evidence taken is to be transmitted by the
Judge to the Clerk of the Legislative Assembly, to be by
him faid befors the Sclect Committee for trying the elec-
tion whea such comuwittee is appointed, (20 Vict., cap.
23,8 7.)

LAW JOURNAL.

ATTORNEYS AS MERCHANTS,

Thoro waa a time in the carly history of this Province,
when, frou motives of necessity rasher than propriety, one
und the sutwo person was permitted to follow both & profes.
sionand atrado.  Then the card <.\, B., Attorney at-Law,
and dealer in lobsters,” might not kave offetided good taste.

We ean understand this, and the reason of it To draw
aline between callings though inconsistent, when to endes-
vour to live by cither alone would have been to starve,
might at the time have been imponsible,

Be this at wmay, the Legislature of Upper Canadaia 1822
saw fit to prohibit the merctricious univn. They declared
by 2 Geo. IV. cap. 1 a. 44, < That afler twelie wonths
from the passing of the Act, no sttoruey of this Court
{King's Bench) being » merchant, oriu unywise concerncd
by partnership, public or privute, in the purchasing snd
vending of merchandize in the woy of trade as 2 merchant,
shalf be permitted to practise in the said Court during the
time he r iy be such merchant or engaged as aforesuid, nor
until twelve wounths after he shall have ceared to be such
merchant or 80 engaged as sforesnid.”

Wao iafer that et the tine of the passing of the Aet,
there were some attorneys who were also merchants, and
that, for this reasen, twelve months were graoted thut they
might choose between the one calling and the other.  After
that period the calfings were to be severed.  Is it not right
and preperthot they should be so? 1o the 8rat place, it is
due to the profession that the status which the profession
gives to a man among his fellow men should be maintained.
fn the second place, it is due to to the public that vo wan
should be allowed cstensibly to trade with them as u mer-
chant, but practically to manufucture law saits.  Qur only
surprise is, that in the present state of the profession, there
is & man who so far forgets himself as to outrage both these
duties. We do no wot say positively that there is such an
one; but from the letter of & correspondent in other
columas, we infer this to he the case,

Io England there are several disabilities nnder which an
attorpey is placed.  Oue is, that he cannot be a Justice of
the Yeace. Another is, that he cannot bea barrister. The
disabilities are tmposed for the good of the profession, and
of the public. The man who knowing them becomes an
attorney impliedly contructs not to follow any occupation,
or accept any office incompatible with that of his profession.
If he do, he breaks his contract, and is kieble at the hands
of the Courts of which he is an officer, to be punished by
suspension or dismissal. Owing to thin cause it iz com-
mon for an attoruey, desirous of doing what a8 o profes-
sional man he cannot de, to apply to bestruck off the rolls.

Our 2. 44 of 2 Geo, IV. cap. 1, though repesled by 20
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Vie cap 03, s re-enacted by 5. 22 of the latter 18, as
we have secn. prohibits an attorney from ¢ being o e
chant o in anywse concerned by partnership jublic o
private, in the way of purchasing and vending of werchan-
dize in the way of trade ns a merchant.”  The word «“ mer-
chunt,” strictly speaking, meaus a man who traffies or
carries on trade with foreign countries, or who exports or
imports goods and sells them by wholesale. (sce Webster.)
This ¢aunot be the meaning intended by the Legislature,
in the Act under consideration ; for it falls short of guard-
ing aaainse the evil which the enactment is designed to
prevent.

Many words deseribing particular avoertions, have 2 po-
pular as oppused to a strictly correct meaning.  Wespeak of
a muan being a ¢ watch-maker” who never made a watch in
his life, and who never hopes todose.  1f his knowledge en-
cuables him to clean a watch, repair a balance wheel, adjust
a hand, oriusert a wain s:.0ing, he dues ull that is expected
of him by the public. 1fdescribed strictly his name would be
“watch repaiver,” and not ¢ watch maker.”  So here we
think the word ¢ Merchant > must receive its popular mean-
ing viz. : any person who deals in the purchase or sule of
any goods, whether raw or maunufiactured ; whether purchas-
ed in a raw or sold in a manufactured state; and whether
purchased or suld by retail or wholesale.  Such is the only
reasonable interpretation to be placed upon the Act.

It is w maxim that Lo lex est specialis el ratio e/us
generalis grneraliter accipionda est.  Thus the Statute 5
Hen. 4, declaring that none be imprisoned by any Justice
of the Peace, but in the common gaol to the end that they
may have their trial at the next Gaol Delivery or Sessions
of the peace, has been thought to extend tu af/ other Judges
and Judtives; (Dwarris 567.) Here, it will be observed,
there 13 a special provision, having a geueral reason with a
general aeceptation. Suin the Actprecluding attorneys from
being *“werchants,” the reuson is a general one which
equally excludes retail traders and manufacturers, and must
have a general acceptation so as to embrace them.

But not only is an atiorney prohibited from beinga mer-
chant, but from being “ in a+y wise concerned ” in the
purchasing and vending of * merchandize.” Whatever is
usually bought and sold in trade, whether of manufactured
or raw material, is merchandize. Flaunel, for example, is
merchandize. A man therefore who bugs wool, manfactures
it into flanuel, which he sells either by wholesale or retail,
is ¢ concerned in the sale of merchandize.”

It is provided that a person contravening the Act ¢ shall
not be permitted to practise,” which means that uwpon ap-
plication he may be suspended or struck off the rolls in the
discrction of the Court. This course we advise whenever
or wherever the occasion arises.  No case of the kind bas

ever, that we can Jearn veen before the Courts.  We are
certain thut there is nu repotted case.  We hope thaut the
day is far distant. when there shall be occasion either to de-
cide or repurt such u cose.

LAW IN THE UNITED STATES.

In the United States, or at least in several States of the
Union, legal polity is noted for two features detestable in
vur eycs—the one clective judiciary~—the other the right
to practice law without uny previous professional test.
Both of these are departures from the rules of «“Qld Eng-
land,” and if we are to judge from the subjoined, the
departure is not for good.

We clip the articles from New York papers.

AM:RICAN VIEW OF AN ELECTIVE JUDICIARY.

There scems to be & strange fatality about legislation in this
State. Enactments which have no other object than to correct a
particular evil, or to afford additional protection to the citizen—
decisions which are apparently indisputable, nud could be safely
received as precedents—the dictates of common-sense and the in-
telligence of a practical lay nublic, are continually controverted,
ridiculed, avd rendered inoperative, by unexpected interfercnce
cn the part of legal casuists.

Every-duy instances of what we mean can be found in the
law reports of the newspapers  Injunctions are taken out to stuy
injunctions; orders are issued to shew can~e for new trials ; one
Court condemns the legality of the contract which aunother Court
affirms; while an iucalcuable amouut of deluy, expense, and la-
bour i3 spent in enforcing even the simpl- ot forms of law.  Cau. it
be catter of surprise that merchants and others should shrink
from the employment of & lawyer to prosecute their claims, pre-
ferring an illegal or informal settlement, to the chances of a long
protracted dispute, avoiding at the same time the certainty of a
bullying cross-examination in a fetid Court, and the probability of
appesl after appenl ?

The fact is thit New York has become the best lawyer-ridden
city in the world. Sidney Smith has described the hereditary
migeries of Eugli-hwen in being taxed for the privileges of birth,
marriage, sickness, and even death—our very cere cluthes being
charged with a duty of tweuty per cent.  But this was nothing to
the bugbear that bauuts us here, in the guise of an Attorney-at-
Inw. No two cases, bowever similar, appear to be decided upen
the same principles. The Demacratic Judge reve-rses the decision
of bis Republican brother, and in his turn is over-ruled by an ap-
peal to the Supreme Court, or compelled to modify bis tone to the
more pointed arguments of some fresh Counsel, or the outride
pressure of a partizan newspaper.

Hence the dignity of the Court—the fitting respect for the per-
son and voice of the Judge—is impaired, nnd bis usefulness is de-
stroyed. The culprit, if it be a criminal cage, too oiten escapes
unpunished, or is let off with a penalty altogether di~proportioncd
to the offence and insufficient to deter other cvil-doors: — while in
equity, all that can be said is that arguments take the place of
judgments, and the Cwunsel spend their time in wrangling, which
the clicnts pay the piper. The old maxim ¢ Far justitia, ruat
calum.” zeems tn be forgotten by the Bench, and political influence
or a one-sided decision is likely enough to stttle the question.
The caure of this uufortunate state of things may e traced to the
dl-advised system of appointing Judges in this State. That the
expounders of the law sbould be elected by popular vote fora
short term of years is an innovation, which fails in sccuring the
services of the wiveat or the most reputable of the learned profes-
sion. Moreover, the emolument and the dignity attached to tho
«ffice not buing sufficient to command the highest talent, the
Judge is teo frequently selected from tiw ivllowers instead of from
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the leaders of the bar.
the Iaw—with u few striking exception~—is intrusted to men who
are either influenced by political zeal, or who wish to maken
nome fur themselves, In such bands jusice too frequently be-
comes & farco; and the practisiug barristers must too viten feut,
if they do not express, their conterrpt for the character, learning,
and discretion of their own presiding officer.

Our duty as historiaus is to poiat out fucts, and to let our read-
ers apply the remedy and profit by the moral. Can such & state
of things be satisfactory 7 Does the Republican form of clecting
by ballot to public offices work advantageously in this direction?
When will the last pound break the camcV’'s back? When will the
citizens of this grent city unite in protecting themselves and their
property from the timarous vacillutions of the Beuch, and the in-
solent usurpations of the Bar?

AMERICAN VIEW OF LEGAL EDUCATION.

It is true at all times, tbat a knowledge of law, considered as
the science of morats und justice, shouald be oue of the first subjects
to receive the attention of those charged with education  We
might dwell un this at length, were it not 100 obvious to need dis.
cussion.  Circumstances have rendered this duty ou the part of
the collegiate iusttutions one of an imperative character at the
prescut time. But a few yenrs since, sud the term of seven years
was prescribed as the period for the study of the luw betore the
candidate could present him+eld for admission to the bar. Nor
was this time too long, for the experience of the protession abun-
dantly shows thut ¢t is uot untid luug atter his introduction to the
foru: the lawyer becomes skilled in professional learning, so wide
is the field of research, so numcerous are the elementary treatises
and reports, and so vast the Inber requisite even for a faniliurity
with the standard authors. The seven years, howeser, are soon
abridged to three, by counting the four years spent in a colleginte
course a<an equvaient to four of the legal course.  Finally the
rule itself was eutirely nbolished, and the path to professional
practice has Leen opened to any «andulate who may prove himself
able to pass tho requisite examinaticn. What tests their exami-
natious are of proficiency is too well known to nerd comment. The

result is, that the bar is flooded with tyros, commencing practice|

without sufficient previous training nnd discipl ne, or even & pre-
tence of thut learning which i3 essential to the formation of 2 good
lawyer. A young mau :hus thrown iuto active life, rarely, if ever
fiuds that leisure which is necessary for study; awid the cares of
bhasiness, the utmost he can do is to prepare himself as well as pos.
sible for the particu’ar emergency, and his legal education thus
becomes 2 wmantter of chatice rund accident —a result of personal ex-
periences, depending entirely upon the cases upon wluch be may
bappen to be employed, aud utterly wancing, therefore, in that
method and accuracy, and knowledge of principles which long
instruction can nlone impart. The conscquences of such a
system are yet ouly partially felt.  Our mostd stinguished Iawyers
and judges are the crop of the old planting; but when this sced
has run out. and we cowe to reap the new harvest—when the bar
and the bench are to be supplied from men who have approached
the profession without sufficient education and tearning—thensome
adequate remedy must be applied, or the very foundations of law
anad of justice will be subvected.  We look for this remedy in the
special training and education of those designed for the legal pro-
fesuron, in the coliege and the iaw school.  The stadent at Inw rve-
quires as much, at least, of particular instruction in his depart-
ment, 13 the student of medicine or divinity, Thescience of which
bie should become a naster aceds methodical avd proteacted study §
it is spread over a wide range of text boaks ; it i3 multifarious in
its details, abstruse and profund in its principles, and to be well
taught, demands able, skilful, and learned instructors. In our
opinion, no greater toon could he conferred upon the community
in which we live than the institution, in connection with one of our
colleges, of & courde of legal education, under the direction of
competent profeesory, in which the students who throng the law
offices of New York minht participate whilst l-arning the practical
duties of their profession. The wants of the age demand this, and
the want must bo supplied.

The result is that ths adwministration of

CHANCERY PROCEDURE.

It hus been, time out of wind, the fate of the Chancery
Court to be abused by the publie, und of the Master's
office to be abused by the profession. Here and ut home
such has been the fuct.

Abuse, however, by no means implies a want of cause.
1t is as notorious thut in England the evils of Chuncery
were us great as modern reforms have been beneficinl. 1t
is equally notorious that from the creation of a Court of
Chaucery in this Proviuce in the year 1837, cousisting of
!;one Judge, until 1849, when it was made to consist of five,
“much cause of complaint existed.

i The re-orgauization of the Court, the appointment of an
,able and experienced chief, the stmplifying of procedure,
, these and such like steps tendcd much to alleviate mischicf’
apparently inherent in the system.  Sull dissatisfuction is
Aele; still dissatisfaction is expressed.  The cause of dis-
{satisfaction is not now so much want of confidence in the
‘tribunal itself as endless and vexatious delays. The hat-
:bed of deiays is the Master’s affice.  We shull not at present
‘undertake to say whether the fault is attributable to the
gentleman who holds the office, or to the insufficiency of the
‘]aw which zllows only one master for such un ofice. Tuto
these matters we are glad to learn it is the intention of those
most concerned—the practitimers of the curt—to auke
an investigation with the view of proposing to government
'some pecessary measure of relief.  We subjuin an nccount
of the proceedings of a meeting of Chuncery practitioners
held for the purpose :

Oscoone [arn, 30th January, 1858,

At a meeting of the profession thisday holden in pury ave
of the notice fur the purpase of taking into consideration the
hest made of expediting references afier decree : it wius moved
hy Robert A, Harrison, Exq., secended by Adam Crooks, trq.

“That Robert J. Turner, do take the Chair. And on mutien
1of Rubert A. Harrison, Exq.. sccmrded by John Reaf Eeq,,
Adam Crooks, Exq, was appointed Secretary.

It was then moved by John Roaf, Exq., seconded by Gerge
Morphy, Esq.. and resolved: Thut W, Vynne Bucon, Esq..
Juhn Hector, Fsq., Adam Crauks. Erq . Gewrge Hemings, Exq.,
and William Davig, Exq., be a Cummittee ta repurt upon the
Iprosent state of the master’s office, and to supgpest vrefurms

~the report to he presented to an adjourned meeting of tae

profession to be hollen at Osgoode Hall an Siturday nexe at

the hour of two o’clock. Roznzrr J. Tukses,
Chairman.

'
'

LARCENY AND EMBEZZLEMENT.

In the number of this Journal for September last, we
attempted to draw the distinction between larceny, embesz-
zlement, and breach of trust  When doing so we were
conscivus of our inability to accomplish the object satisfac-
torily ; but rather than abandon our intention, completed
the article. The distinetions we drew, theugh fine as




84 LAW J

OURNAL.

R ——
f e

cob.webs, were, we thought at the time, and thiunk still,
supported by authority. Since then, the English Legisla-
ture passed an Act for the criminal punishment of Fraud
by bailees or trustees, the design of which was not merely
to deter from the committal of the particular offences pro-
vided against, but to remove difficultica in the law of
stealing. It appears now that there is as much difficulty
as ever, and that owing to hair splitting, criminals are still
to go unwhipped of justice. Mr. Justice Crompton,in a
late English uisi prius prosecution of a defaulting banker's
clerk, is reported to have said, < I suppose I had better
nerely state the facts to the jury; for if I only told them
as much about the law as I understand myself, I should
tell them very little indeed. No human being knows the
exact difference between embezzlement and larceny.”  More
is the pity say we, and earnestly hope that something will be
done to save the administration of justice from scandal and
the just contempt of cvery man of common sense. We
give in other columns a singularly able article from the
Solicitor’s Journal and Reporter on this topic, in every
word of which we agree, and all of which we commend to
the attentive perusal of our readers.

TERMS IN CHANCERY.

We have received copies of the Rules lately issued by
the Court of Chancery ; and only regret that they were not
before us when our ¢ Sheet Almanac” was in course of
preparation.

The following must be subs.ituted for the terms men-
tioned in the Almanac.

1.—TERMS FOR THE EXAMINATION OF WITNESSES.

From the firat Tuesday of February till the
Saturday of the fullowing week ; and”

From the first Tuesday of September till the
Saturday of the following week.

From the first Wednesday of February to the
fullowing Saturday ; and

From the first Wednesday of September till the
following Saturday.

From the second Tuesday of February till the
fullowing Saturday ; and

From the second Tuesday of September till the
fullowing Saturday.

{me the the third Tuesd::{ of February till the

Torondo...... {

fullowing Saturday; an

From the third Tuesday of September till the
following Saturday.

From the fourth Tuesday of February till the
Hllowing Saturday : and

Fram the fourth Tuesday of September till the
following Saturday.

From the first Tuesday of March till the follow-
ing Saturday ; and

From the first Tuesday of October till the ful-
lowiog Saturday.

Niagara....

Hamilton...

[FrBrUARY,

————

Frum the second T'uesday of Murch till the fol-
lowing Saiturday ; and

From the second Tuesday of October till the
following Satorday.

From the first Tuesday of February till the fol.
lowing Saturday ; snd

From 'the first Tuesday of September till the
following Saturday.

From the second Tuesday of February till the
following Saturday; and

From the second Tuesday of September till the
following Saturday.

{From the third tuesday of February till the

Belleville,...

following Saturday; and

From the third Tuesduy of September till the
following Saturday.

From the fourth Tuesday of February till the
following Saturday; and

From the fourth Tuesday of September till the
fullowing Saturday.

From the first Tuesday of March till the follow-
ing Saturday ; and

From the first Tuesday of October till the fullow-
ing Saturday.

From the second Tuesdny of March till the fol-
lowing Saturday ; and

From the second Tuesday of October till the
following Saturday.

Kingston...

Brockeille ..

2 —TERMS FOR THE HEARING OF CAUSES.
From the first Monday in April until the Saturday of the
following week.

From the first Monday in November uatil the Saturday of
the fullowing week.

Beginning with this number, the .nancery Terms, like
the Common Law Terms, and other dates important to the
profession, will be noted in the “Diary” of the Law
Journal, always to be found on the first page of each issue.

U. C. REPORTS.

We are pleased to observe the warked improvement in
the Common Pleas Reports, and to discern the efforts made
to bring up arrears. The last issue (Nos. 5 & 6, Vol. VIL,)
contains many cases decided as recently as lust term. The
Queen’s Bench Reports still continue to be issued with
regularity, showing the desire of the repoiter to preserve—
what he has deservedly earned—the reputation of being dili-
gent in the perfuormance of s duties.  The last number of
the Chancery Reports, (Nos. 5 & 6, Vol. VI ) contains the
new orders in Chancery, regulating the examination of wit-
nesses and the hearing of causes.

LAW SOCIETY OF UPPER CANADA.

HILARY TERM—lst VICTORTA.
"During the present term the following gentlemen passed
the final examination previous to their call to the bar :—
Edw-:d Taylor Dartnell; Ernestus Crombie, M.A. ; C. E.
Engiish, M.A. ; Thomas Hodgins, LL.B. And the ful-
lowing gentlemen previous to their adwission as Attorneys:
Simpson Hackett Graydon, I1. Massenburg, and W. Ring.
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IMPORTANT TO MUNICIPALITIES.

——

There is an impression that it is not morally wrong for
a member of a Municipal Corporation to be a purty inte-
rested in contracts with the Corporation. The desire to
benefit by such contracts is, however, in a great measure
restrained by certain legal disabilities attached thereto. It
is generally known that the existence of such an interest is
sufficient to disqualify the person interested from being a
member. But it is undecided whether a person once
elected and afierwards hecoming interested in such a con-
truct thereby forfeits his seat. The spirit of the Municipal
laws and the advaoce of public policy would seem alike to
demand this result. Without expressing an opinion either
one way or the other we have much satisfaction in adverting
to a case reported elsewhere (Collins v. Swindle, p. 42),
wherein the Court of Chancery refused an account of part-
nership dealings between plaintiff and defendant, it being
showa that the partuership was effected for the execution of
public works fora Municipal Corporation, of which plaintiff
was a member at the time contract was made. A decision
like this will, we are sure, meet the approbation of every
honest man in Canada.

SPRING CIRCUIT, 1858.

EASTERN—MR. JUSTICE BURNS.

Cornwall...cooviinnennnnens Tuesday ....ceeenne conoons 6th April
Bruckville ....coeeeeeeeeee Wednesday....... weee 14th
Perth..ccccconeesisaccnsaeces Thursday...... vesencaseses 22nd ¢
Ottawa......... coesrssesesses THUFSARY ceverveiniiaranaan 29th ¢«
L’Origoal.....cceeeaeenee S (11.7: 1 2SO .. 10th May.
MIDLAND—CHIEF JUSTICE COMMON PLEAS.

Belloville...cccccccecnreneee. Monday.......... csseenssss Sth March.
Kingston. Weduoesday.... ceeee 24th ¢
Picton .... . Wednesday .. 7th April,
CobOUTZ..ciesresrenrannonaes Tuesday «.coereeeenceneees 13th ¢
Peterborough ....cceveenes Tuesday 2ith  «
Whithy..cscenseeevoncas eeee Tuerday ......eeeeaeeeneee 4th May.

HOME~—MR. JUSTICE McLEAN.
NIagara cccoeeceeeesssenscce TUCSARY eeeeeveceeeeeeeses 16th March,
Merrittsville..ocececceees. s TUEBARY ceccecincrrceeanse 230d ¢

Hamilton ceecveeiecninianes Tuesday ..... sesarenes wee 30th ¢
By £1[ 70} . N Tuesday civeeocrccecennes 20th April,
BaArTi10..ecceeececssosrcscoases TUESHAY ciceareccrvereesee 27th ¢
Owen Sound ..eeee.vereenee Tuesday ceeeeeeens sesssses 4th May.

OXFORD—MR. JUSTICE BAGARTY.
Brantford.....eeeeeeioerecees MODARY eevivecerrerenneses Sth March.
Woodstock ueeeerenencacass . Wednesday.......... veese 17th
Guelph....ces cosore covoreee Frida¥eccieeiasseenceseses 26th
Berthin c.cveeecccicseeccioees MORAAY aevcecioreenecnnes Sth April.

Stratford ..eeeccccnneonccsses MODARY aeeeennnnnne. veees 12th ¢
Cayugs........ eeseasenaansane Tuesday coeveererecans wee 20th ¢

T T SR, csvsosceses TUCSAAY crvvvrncirrcranees 27th

WESTERN—IHE HIEP JCSTICE OF UPPER CANADA.

London.. ssssvesassasss TUCBAAY cocerenereaoaness 16th March.
St Thomas .. Tuesdny. 6th April.
Chathum....ceeeenes wseseess Tuesdey .. vesennee 13th ¢
Sandwich..cucerssesssesses FridaYoenissoeennes cveveee 23rd ¢
Sarnifccecscccessassessacess TUCARY wveiorerareaesss dth May.
Guderich .ceanennes vesneeee . Tuesday «cveeenceeeeneses 11th ¢

TORONTO—MR. JUSTICE RICHARDS.
Monday 12tk April.

TO SUBSCRIBERS.

Subscribers who desire to save one dollar, or one-fifth of
their subscription money for the currenmt volume, are re-
quired to make remittaaces before the issue of our March
number; for every subscription paid after that period must
be five dollars, and no less.

The attention of subscribers is also particalarly directed
to the announcement on our first puge, that a business
card not excceding four lines and subscription for one
year, is only six dollars.

Subscribers in arrear for Volunies IT. or TII. are respect-
fully requested to make remittances without further deloy,
aund so save the proprietors of this Journal the disagreeable
necessity of having recourse to a Court of Law for the re-
covery of their demands. The aggregate of the sums now
outstanding is very large, and while the prompt payment
of a small debt cannot be of any moment to the individual,
delay at this time seriously affects the proprictors of the
Law Journal.

We think it necessary to mention that the Index issned
with our last number is for Volume IL. and not III. of this
Journal. The Iuadex for the latter Volume is now in hand,
and will be issued at the carliest possible period. With
this Number the title-page to Volume II. is mailed to such
subscribers as were op our list whea that Volume was pub-
lished. It ought to have accompanied the Index; but
through an oversight was forgotten. No difficulty, how-
ever, can arise; for any binder will understand where to
place the title-page and Index.

A LEGAL CURIOSITY.

The following description of Mr. Bellew, the well-known
preacher, who came as an insolvent debtor befure the County
Court judge at Canterbury on the 13th inst, is a_curivsity in
its way:—** John Chippindall Montesquies Higgin (from the
year 184G having assumed bis maternal name of Bellew, also
sued, committed and detained as Juhn Chippendall Mo tes-
quieu Bellew), furmerly of St. Mary Hall, Ozf,rd, Oxfordshire,
undergraduate, then of King-street, St. James's Middlerex,
then of Feroacres-cottage, Fulmercommon, near Slough,
Bucks, gentleman, in no irofession or emplay, then of Suuth-
gate, Middlesex, then of Eastbourne, Sussex, then «f Worces-
ter, Waorcestershire, clerk in holy orders, then of Prescot, Lan-
cashire, clerk as aforesaid, then of Albert-terrace, Bayswater,
Middlesex, then for three months living on board the Hotxpur
ahip, en route for the East Indies, thenof St. Juhn’s Cathedral,
Calcutta, East Indies, chaplain in theservice of the Hun, East
India Company, and for a few days while there haviog an ex-
hibition descriptive of Nineveh, and lecturing thereon, then
for \hree montﬁa living on board, firat, the Hindostan, and-
afterwards the Vectis ship, proceeding from Calcutta to Eng-
land, then of Glencoe-house, St. John’s-wood, and afterwards
of 2, Marlborough-terrace, St.John’s-wood, then of 25, Thurloe-
square, Brompton, all in Middlesex ; assistant-minister of St.
Philip's Church, Regent-street, Middlesex, afuresaid, also au-
thor of two volumes of sermuns and next and late of the Rose
Inn, Canterbury, Kent, same calling, a prizoner in the gaul of

Canterburyiu the county of Kent.—Law Times.
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DIVISION COURTS,

PRSI

OFFICERS AND SUITORS. .
ANSWERS T QUERIES.

20 the Edlitors of the Law Jonrnai, Tbroute.
Qwen Sound, December 14th, 1857,

Qexrieven,—A grateful render of the Jenrnal, T beg to ask
at yuue haada a full defiaition of the ninth item in the Sche-
dulo of Baildfl’ foes, veading, * Bvery Schedule of property
soized, retura, including afidavit of appraisal.”

Under the rixth item wuching mileage, and on the supponi-
tivn that bailiff conl/d nut serve upon bis firs essay to du so,
is he entitled to be paid for bis travel upun thut occasion, to-
gether with any submequent necessary travel, if he should
ultimately suceeedin verviog? Anad in connection with this, and
remembering that the tee fund and the Clerk is paid fur alias

and even pluries summonses, I wauld farther ask, is bailiff )

entitled, under the preseat Scheduls, o mileage perfirmed ie
altempting to serve the ficet issus or fasves, when servics is
uit.mstely made; or is he (wha does the hardest part of the

work) the unly one that the Legisinture enacts shail get no- .

thing for his labour ?

I have boen drafting a tariff of fees for submission to Par-
linment, and as 1 am curious to know the character «f the vb-
Jections (if any}, youmelves and Judyge Jones {if he will not
be offended at my suppusing that he may notice the matter
again,) will offer 1o vne item in its new dress, I hero insert it.

“* Where plaintiff or his agent will he satisfied with hailif™s

{ hited to nppear in behalf of svitars in Division Courts as for-
fmerly.  If a0, you will huvo the kindness to give your opinion
apon the meaning of the 30th aud 36th sestieus of 20 Vie.
fcu.p. 40.--Your obedient servant, J. T
Wo do not me n to say that sgents are prohibited from
appearing for suitors ; but we certaiuly are of opivion that
they are not eutitled to the privileges of advoeacy. There
1is o material distinetion, and one recognised by several of
i the County Judges. Befors the 20th Vie. cap. 23, the
jJudge acting in a Division Court had an undoubted right
}to decline hearing unqualified persors as advocates, .
The 20th Vie. eap. 60, (*The Temporary Judicial Dis.
trict Act, 1857,”) is a peculiar enactment, and must receive
an appropriste construction. It provides for the adminis.
tration of justice in unorgunized tracts, and ex necessitate, if
 parties have advocates, they will be nou-professional men,
| Bat even if the striet view be taken, there is nuthiug in
the 30th or 3Gth sections that militates with our views.
'They merely recugniscasimple appearance by au ngent, which
in our opinion way be in any Division Court, notwithstand.
ing the 20th Vie. cap 28.

-

M

To the Editors af the Upper Canada Law Journal.

i Gexriewey,—~Severnl accurrences have taken place about
which myself, and I know several uthers, wauld wish to have
your apinion. By sec. 3 of the * Act to exiend the jurisdic-

retnrn, that he {bailiff) dues nut know of ang pruperty whereun i tion of the Division C urts in Upper Canada, 1855, we are
to levy, builif t he entitled to his return fee (3d}. But if vbliged to receive transeripts from wny Division Conrtin Upper
plaintiff or his nzent indicates where defondant’s guode ¢an be | Canada, whea they are to be treated as judgwents obtained in
fonnd. or if plaintiff or his agent requires bailiff to go in quest " the Court where received ; hut the Act is silent as  Aaw the
of themn {the guods), and if no gouds be feund, that then builif meney shuuld he disposed of whes paid in by the hailiff. The
be sutided (o necexwnry wilegge.” framer uf the dect, 1 presume, intended that the Clerk should

o reguid toservice of sumimonses T have ohserved the rame - remit the amvunt of the »uit and ¢nsts tw the Clerk who sent
principle, for exwnple, the plainuff s required, by rale, to' the trankenpt; hut hy vmitting a clwse to that effect, wuek
address of defendunt, and my 1aniff provides that it defondunt . trouble has been cavsed.  Some clerks contend that the plain-
be not found in the Division, or to have heen in it at the time | 1iff must call fur his maney ; others that the Clerk who sent
of plaintiff entering suit, that then phintiff shall pay mileage  the transcript must send wn order frum the plaiutiff. &c. This
to the place he indicated. i T conceive to be making obstacles to the easy workiag of an

Trusting that I shall not be deemed over ufficious for sug- , efficient elause in the Act above referred to, when nune exists.
gesting the appointment of one of the respectable young law- | Why not ubtain & post offive order fur the amount (less the
yers here ag resident agent furthe LawJournal, nnd wishing you enst of such order) and mail it to the Clerk of the Cuart from
and it suarked success,—I am, geutlemen, your most vbedient ; whom the transcript was received 2 In almost all cases, 1t

servant,
Pacy Dovy,
It would be rather difficult to give a full definition of the
item, © Every Schedule,” &:., without sowe practical se-

quuintanee with the duty or sonie supposed ease being pot. |

N

Readiug it in ennnection with the clauses of the Act, it
waald probably be held to apply to cases of svizure under
attachiment, and such seizures only.

It is clear that the Bailiff is entitled to mileage only in
case of service. A previou’ trip or trips in attempting to
serve, the Builiff cannot charge for orinelude in computation
of wileage. The vath is that the officer travelled (so wany)
miles to make surh service.

To Mr. Donn’s proposed tariff we would not object.

s

Yo the Editors of the Law Juurnal,

Derry West Cuttage, 15th Dee., 1857,
GentieyeN.~In yonr last jssue, 1 nee n request asked by
Mr. Baker, Clerk of g Dicision Court, your opinion upsn the
24 se tiow of 20 Vie, enp 63, whether the wards “ar in anve
other Caurt of Law or Equity tu Upper Canada” apoly to Divs-

wauld cost the plaintif as much a8 the debt, by loss of time
and expenses, to have to go parsonally for his money; and I
. am sure such was not intended when the Act was passed, as
{ it would in fact render the collecting of claims at a distance
; almost ap impossibility. You will much oblige us by your
i apinion a8 to the hest course to he adupted in such cases, as
1 we all wish e afford every Duvility for the speedy eollection of
cliims, but at the same titme we do Bot wish o tncur the re.
sponsibility of having to remit mouey at our owa risk,
I remain, gentlemen, your ahedient servant,
A Cierx or & Divistox Courr.
The plin duty of the officers of the Division Courlsis to
assist fn every way in the casy working of the Courts. The
idea that pluintiffs must present themselves personally to
Clerks is simply absurd. In the nbsence of un express
provision on the subject, we should say, lst, that the Clerk
¢ who transmits the transeript. with directions to have the
:amonnt when made remitted to hiw, is prima fucie the
-party to whomn the money should be paid.  2d, thae if he
- does not personally receive the money, it may be trans-
cuitted in such manver as he direets.  We would ruguest
i the fullowing practice :—When a Clerk sends a transeript

H

sivi Courta. I presume by your reply thus ugents ate prohi-| of judgwent to be acted on in another Division, let him
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forward with 11 an order tu ¢ transwit the nuney when mau
by wail n Bauk notes, or by Pustoflice order.”  This we
thisk would be suflicicat uuthority to the receiving Clerk
for transmission to the first-uumed Clerk of the mouey

The pusition of a Division Court Clerk is sumewhat shwilar
to that o, nn attorney—he is at all events under bouds te
pay over monies, and is not hke an ordinary ageni. But
if such order wus signed by pluintiff, oth Clerks would be
perfectly safe.

In s furmer article (Vol. 2, page 81) we entered at length
on the duties aud responsibilities of Clerks in the payment
over of monies,—to this we refer vur querist for further
information,

BAILIFFS' FEES.

We have just received a copy of a Petition to the Levis-
lature from Division Court Builiffs, now in course of sigua-
ture, to which is appended a propused schedule of fees
copied below,

With the exception of the third, eighth, thirteenth, fif-
teenth, and eighteenth items, we see uo objection in sub-
stance to this schedule, aud with sowe few alterations in
form that might save after-doubts, we should like to see
it become law. The services of the Bailifis were mever
fairly paid fur, and what they ask seems reasonable envugh.

The third item we are thoroughly opposed to. It wauld
be u preminin to carelessness, and wmight vpen a door
fraad. The fourth item is sufficiently lurge to ewbrace
almeost every ease in which a wileage fee would be properly
claimable. The only objection we have to the eigghth item i»
that we think the fee too much. An allowanceisin itself res-
sonable, but 108 would be encurh—just helf the amvunt
the Sheriff is entitled to.  The thirteenth itew is ohjection-
able on obvious grounds. The fiftecuth item requives sume
explanation. If it is weant to cover the Bailif’s troubl
in receiving and paying over money merely, we think 24
per cent. would be ample. The eighteenth item we also
object to.

We ave glad to zce that the question bas been taken up
with vigor, and we heartily wish the Bailiffs all the success
they are entitled to.

Attending Clerk’s office, and receiving Writ or Proceedings
of any kind, each 3d.

For every mile necessarily travelled fram the Clerk’s office
to serve or enfurce each writ of any kind, Gd.

Mileage perfurmed in attempting to serve or enfurce the first
isaue or 1ssues of auy writ, tu be chargeable when the alins or
pluries writ is gerved or enturced.

Milesre periurmed in sttempring to serve ar enfurce writ
when defeadant or party cannot be found in the towaship ar
place indicated by the plaintiff or other party to be charze-
able,  And in acting ander writ of execution, where plaintiff
or party will be content with bnlif’s retarn, that he {haitiff)
dues nat kuow of any property whereon s levy, Luiliff to be
entitled to his return fee anly. But if plaintiff or party indi-
cates any place where defendant’s or ather party’s zonds may
be fuund, or if phaintiff or party should reguive harliff to go in
quest uof gaods, and if oo ds be found, that then hailiff be
entitled to necessary wileage.

Service of writ, when required to be personal, 1s; do., dv.,
not pecsonal, Gd. :

Taking confessian of judgment, 94,

Attending Clurk’s «ffice and making return on writ or pre- |
ceeding of nny kind, 3d; except foreigs writ or proceeding— i
un that 1s,

LAW JOURNAL,
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37

Avending Court, per diew, Qs

Eabarctog writ of execution wr attachment, 35, exclusive of
wegssary dishursemants in removivg property, &e.

Sehedule of properiy seged, veturn (and, when vecessary,
wcluding atfidavit of appraisal), 2. 6d.

Every bund {and, when necessary, including nfidavit of
justificition), §x,

Advertising sale, as per statute, 2« 6d.

That it be in bailiff's discretion to emplay & bellman, and
that if he does su, ha be nllowed 2« §d in each cace.

For the act uf welling, & per vent. un the nmount realired ;
but not to apply to any overplus on the ameunt to be jevied.

Collecting maney under execution, § per tent.

Arrest uf the person, whether under process, hy viva voce
order of the Court, or by virtue of his sutburity as peace
officer, 103,

C rrving delinquent to prison, exclusive of all necessary
disbursements, 6d per mile.

Euch retura required by statute to be made at each Court,
or vitener, 203

AMENDMENTS IN THE DIVISION COURTS' LAW.

We have had sent to us a copy of the Petition to the
Legislature, suguesting certain aendments iu the Division
Court Law.  We shall notice the subjects embraced at the
ppropriate time

FEES OF CLERK AND BAILIFF WHEN OFFENDRR IS IMPRISINGD IN
DEFAULT OF PAYMENTE OF A FINE

We have beev asked to notice this question. It is sug-
zested to us that + fines are fmposed by u Judge at the sit-
tinus of Court where a prrty is guilty of contempt. and the
fender, either unable or tuo obstinate te pay, gues to gaol.
The clerk enters the vrder for the fine, prepares and issues
the warmut of comnittd  ‘The bailiff arrests ind brings the
party to the cous ty gaol; but theie is gothing specific in the
Act 28 10 how the clerk and builiff ave to be puid, and in a
ureat many coses they get no pay at all. The fecs of officers
in such case are in our opinion fairly chargeable upon the fee
fund collections. It is absolutely necessary to the proper
conduct of business that Cou ts should have the power of
punishing persons guilty of contempt or disturbing the pro-
eeedings of the This power is ziven by the Divisien

sourt.
Yourt Act, and the authority for deducting the fees scems
to us also to be given.

The 15th scetion of the D. C. Act requires an account
of fines levied, * deducting expenses of levying,” &e., and
the principle of payment of such expenses being recognized,
it would be absurd t suppose that where the mouey can-
wot be made, offieers are themselves 1o bear the expense,
the proceeding being of 2 jpmblic natore—une to compel re-
spect to the laws.  The 1ith section fudirectly autharizes
the County Treasurer to deduct wionies disbursed by him
“on accanut of the Pivision Conrts holden,” &e.  Under
this power it ix that the printed forns of quarterly returns,
&e , are xupplied and paid for, and certainly the expense of
servives necessary in carrying out the orders of a Court,
and which suitors ave not auswerable for, must be deemed
« disbursements on aceount of the Caurts.”  1f such orders
were not exceuted the Courts wanld saon fall into contempt.

Whenever such a ense as above snwgested arises. we
would recommend clerks to speeify the items of charee and
veturn of fees, sending a receipt fur the same to the County
Trencurer.  We have no doubr that the dishurscwent. if
put in this shipe. wonld be sanctivned by the Inspector

Geacrul's Depurtuent.
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MANUAL ON THE OFFICE AND DUTIES OF iubide the result of the suit.

BAILIFFS IN THE DIVISION COURTS.
(For the Law Journal. ~By V-—.)
(CONTINUED FROM PAGE 13, VOL. 4 ]

INTERPLEADER.

1t is provided (sec. 7 D. C. Ex. Act) that it shall be
lawful for the Clerk of the Court, upon application of the

which property has been scized, *as well before as after
actiun aguinst such officer,” to 13sue summons culling before

the Court out of which such process shall have issued, or |~

before the Court holden for the Division in which the seiz- |

ure has been made, us well the party issuing the process as |

the pacty muking a claim of the nature befure specified.

When interpleader process is issued the eficct is to arrest |
all proccedings in any action that may have beea com-|
menced against the bailiffs connected with the claim, for it
is enacted that ¢ thereupon any action brought in any of E
her Majesty’s Superior Courts of Record in Toronto or in |
any loeal or inferior Court in respect of such claim shall be '
stayed.”’

]Y'Jvery bailiff deeming it necessary to seek the protection
of an interpleader should act promptly in the sning outa
summons.  Ile hasin certain cases the choice of two Courts
in which to proc ed—the Court from which the execution !
issued, or the Court holden for the Division iu which he
makes the seizure, when it happens that the scizure is!
made in another Division. The application to the Clerk |
should be in writing, and care shuuld be taken to obtuin'
the correct name and address of the claiwant; the gouds'
cluimed should alsu be specified, and the reasunuble value |
set down to guide the Clerk in rating the fees, and for the
information of the Court. The date of the seizure should
also be named. The fullowing, or a form to the like effect,
would answer :—

BAILIFF’S APPLICATION FOR INTERPLEADER SUMMONS.
In the Divis on Court, Couaty of
Between A. B., Pluintiff,

and
C. D., Defendans.

By virtue of & writ of execution (or “ attachment”) in this
cause, dated the  day of  , 185 , fram this Court, I did'
on the day of 185 , seize and take in execution. (specify!
goods, chattels, dc., claimed) s the pruperty of the defendant, |
the fullowing gonds and chattels, viz., one horse and cow, &e., |
the whole about the value of  pounds. E. F., of the tnwn-"
shipof , &, now claims the same as his property., You
will therefure be pleased to issue an interpleader summans to ‘
the plaintiff and to the said E, F., according to the statute in

that behalf.

To Clerk of the .

Dated, &e. Bailiff.

The Court fees are payable in the first instance
by the builiff, and will in general be regulated by the
value of the goods seized ; but if the cluim be afterwards
dismissed,  the costs of the bailiff shall be retained by him
out of the amount.levied, unless the Judge shall otherwise
order.” (Rule 54 )

With regard to the costs of an interpleader proceeding,
it is only wecessary to say that, as a general rule, they will |

|

Division Court, County

-

If the cluimant had no suffi-
cient ground for his claim, he will have to pay them.
Should he succeed in making good his cluim, the execution
creditor will have to pay thecosts. In certain cases it may

| be that costs will be divided between the contending par-
THE PRACTICE ON PROCEEDINGS BY WAY OF ,

ties, or ordered to be paid out of the proceeds of the pro-
perty seized. The bailiff will not have to pay the costs in
any case unless ha appears to have acted in an improper
manner; and the Judge may therefore think it proper to

officer charged with the cxecutior of the process undcrile" him bear the costs of the procceding.

Interpleader summonses are to be scrved in the same

i manner as the ordinary process of the Court. (Rule 53.)

LARCENY AND EMBEZZLEMENT.

Many perosns probably supposed that when the Act for
the punishment of fruudulent trustees was passed, it would
put au end to the gross legal anowalies, by virtue of which
some of the most serious crimes against property frequently
escaped with entire impunity. The measure was, no doubt,
in many respects, an excellent one ; but the reports of the
trials on the winter gmaol delivery show that it did not suc-
ceed in banishing all chicanerv and absurdity frown what
is probably the most important branch of the ecriminal law—

I the law of theft. To an ordinary apprehension, few things

are more astonishing than the fuct that lawyers should sce
any difficulty in defining theft. ¢ I hear,” said Dr. Johu.

ison, “of a cow, and I define her—*animal quadrupes

ruminans,” &e.  But, sir, cow is plainer.” In somewhat
the same way jurors must often regret that the simplicity
of the eighth commandment shonld be marred by the
intricacies of the law of possession, felonious intent, and
asporfavit. The strangely unsatisfactory state in which,
even with the benaft ¢l the Act to which we have referred
the law still remains upon this subject, received a strong
illustration from a case tried last week at Lincoln before
Mr. Justice Crompton. A man named Wright had been
in the employment of a banking comnpany at Boston, which
had a branch establishment at Waluficet, over which he
presided. His business was to receive the payments of
depositors over the counter, and to pay cheques, oun the
other haud, across it, and he was from time to time fur-
nished by the bank with such sums as Wwerc necessary,
beyond his receipts, to enable him to make these payments.
He transmitted weekly accounts to the bank, in which he
debited himsel with the sums which he had received, either
from customers or from Boston, and credited himself with
the amounts which he had paid. At considerable intervals
a committee of the proprietors used to come and verify the
accounts, by examining the cash in the strong box ; and
they kept a key of it, rather for the purpose of asserting
their title than for actual use. They wade a visit for this
purpose in the course of last autumn, at a time when the
prisoner, by his own account, ought to have had in band a
balance of upwards of £3,000. When they arrived he
called them aside, and told them in the plainest manner,
that he had appropriated to his own purposes considerably
more than £2,000 of the balunce dug, and he repeated the
same statement before the magistrates. To most men it
would scem hard to imagine a simpler case of theft; but to
the law this conduct presented a problem of a very formi-
dable kind. A verbosa et grandis epistula, in the shape
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of an indictment, coutaining fourtecn counts, was seut | human being could feel a shade of doubt as to his zuilt,
down to Lincolu from a London afficine, which certainly | but because it would have remained doubtful which he had
did not in this iustanco deserve the the title of ogficina | dune of two things admitting of no moral difterence what-
brevium. The first ten counts charged the prisoner with | ever, whilst the legal difference between them can hardly be
embezzlement—sometinies as a clerk ; sometimes as onc, recognised, except by a must practised eye. I suppuse,”
acting in the capacity of a clerk ; sometimes as the servant , said the judge to the counsel in the case, “ I had better
of the bank ; somctimes as the servant of the public officer | werely state the ficts to the jury, for if 1 only told them as
of the bank; and the £2,000 was described with an equal | much about the law as I understand myself, I should tell
prodigality as being the property of four or five different, them very little indeed.  No human being knows the exact
people.  Finally, four other counts were added, tframed on | difference between cmbezzlement and larceny.”  Surely
the Act for punishing fraudulent trustees. This, however, | this suggests the necessity for taking a course which ought
was but the beginning of troubles. When the prisoner’s | to have been taken long ago.  These wretched distinctions
guilt had been duly proved, a display tovk pluce, which , ull turn upon an unmeaning theory, or ghost of a theory,
lazy journalists usually describe by the phruse “a legal about what is culled possession. In the eyes of romebody,
discussion of considerable length cnsued.” We, unfortu-’ of whom we know nothing except that, whoever he was, he
nately, must not shelter ourselves under so convenient an | lived in an indefinite period, ranging over the 13th, 14th,
cuphemisin. The question was, whether there was any, | and 15th centuries, it was essential to the conception of
and what, evidence to go to the jury on any, and which of | larceny, that goods should be taken out of the owner's
the fourteen counts. It was, in the first place, unanimously , ¢ possession ;" and this unfortunate phrase has haurted
agreed, that the late Act would not apply, partly because | the courts and perverted justice ever since. There 1s pos-
it was not retrospective, and partly because the prisoner session in fact and constructive possession; there are cases
could not be looked upon either as a bailie or a trustec; | in which somebody clse’s possession is your possession, and
but upon the counts charging embezzelment, there arose a!there are other cases in which it isnot.  Your possession
a great debate  As the charge was embezzlement, it was , may suffer all sorts of changes; sometimes you lend it,
competent to the jury to convict of larceny, and the ques- | sometimes you give it up; sometimes you cede it simply;
tion was, whether the evidence proved the one or the other | sometimes in a ¢ qualified ”” manner. In short, it is a sort
crime  Embezzlemeut is the appropriation by a servant of ; of legal will-o’ the-wisp, which has no other occupation than
money received on his master’s account before it reaches!thnt of giving thicves a chance of escape, and leading
his master’s posssesion. If the moncy be tuken afterwards | honest men into the mire. Why cannot we exorcise this
the offence is larceny. In this instance, therefore, if the  wost absurd, and yet most mischievous of perturbed spi-
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prisoner put into his pocket the money of the customers as
fast as they paid it over the counter, his crime would be
embezzlement : but if he put it into the strong box and
then took it out again, it would be larceny; and in the
same way, if he could be shown to have taken the money
sent to him from the Boston bank, he would also be guilty
of Jarceny.  All that could be shown was, that by some one
or all of these methods he had fraudulently possessed
himself of upwards of £2,000 ; but, inasmuch as his pilfer-
ing hud extended over several years, it was impossible to
say that any particular sum had been taken in any particu-
lar manner; and thus it scemed doubtful whether the pro-
secution had succeeded in proving anything more than an
alternative case against the prisoner— in proving namely,
that he had either cmbezzeled or stolen the property,
though it still remained uncertain which of the courses he
had taken. If this were so, the prisoner would be entitled
to an acquittal. Mr. Justice Crompton, however, ruled,
that as the peculations had extended over such a length of
time, the strong improbability, that all the money should
have been taken before it was put into the strong box,
afforded evidence from which the jury might infer that
some of it was taken out of the strong box itself, and the
jury having drawn the required inference the man was con-
victed of larceny from his master, and sentenced to ten
ears’ penal servitude accordingly.

This result, was no doubt, perfeetly satisfactory, but it
shows a state of things which is very much the reverse. 1f,
instead of stealing the money at different times, the priso-
ner had stolen one large note for the whole amount, and if

the same uncertainty as to the nature of his offence had |

prevailed, he would have been acquitted; not because any

(rits?  Why should not a short Act be passed, giving an
entirely new and reasonable definition of theft, which would
cover not only larceny, but embezzlement, and perhaps
filse pretences as well, and providing that, after its puss-
ing, the whole common law upon the subject should at
once cease and determine? The objection usually is, that
this would be to codify ¢ the common law,” which it is said,
would be a fruitful parent of woes unnumbered to the whole
commonwealth—as if the law of treasou, and the law of
inheritence, had not been codified, and as if Magna Charta
itself was not an example of the same process. Indced, we
might go cven further back, and appeal to William the
Conquerer, who, in the fourth year of his reign, to the
great gratification of his subjects, codified the whole com-
mon law of the land, by the oaths of twelve knights from
each shire.

The truth is, that there is no part of the law which
stands se much in need of codification as the common law,
and common-law definitions of crime probably need it more
than any other branch of it.—Solicitors’ Journal and
Reporter.

The New Rules, Orders, and Instructions, for regulating
| the Practice of the Court of Probate in England, have been
tissued. They fill no less than 108 large folio pages. They
are in three serieg :—

1st. Rules, &e., for the contenticus business.
2nd. Rules, &e., for the non-contentious business,
3rd. Rules, &c., for the District Registrars.

t —Law Timies.
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QUEEN'S BENCI.
(Hilary Term, 20th Victorla)
(Reported by C. Rovivson, Esq., Jarristerat-Law.)

FgRRIE ET AL, ExEcUTRIX AND EXECUTOR OF APAM Frnrig, tue
YOUNQER, V. THR GREAT WESTERN Rairway CoMprary.
Action by exccutors for death of testatnr caused by defendants’ negligence—

Mensura of dutnges—~tnterrogatories propised by defendants to plafutitia after

{ssuy Joined as bearing upen the qnestion of damages—Iilow far a1 tile

when they shiuld be propased~turm and nature of such luterrogatosies—Whea

and how objectivns shuutd be made.

In this case an application was mnde in Chambers, on the 5th
of August, 1857, to administer interrogatories to the plaintiffs un-
der the Common Law Pracedure Act, 1850, scction 176.

The Action was brought under the statutes 10 & 11 Vie., ch. 6,
against defendants for alleged negligeuco which occasioned the
death of the testator.

The general issue was pleaded, and issue joined thercon on the
80th of June.

The testator was n practising attorney and barrister in the Pro-
vince, and was killed on the 12th Mnrch, 1857, by an accident
which occurred on the defendants’ line of railway,

The plaintifis claimed £15,000 damages as a compensation to
his widow and child.

The defendants’ solicitor made affidavit that he believed the de-

fendunts wou'd derive material benefit if the plaintifs should be !

required to answer certain intercogatories, which he desired to be
allowed to propose : and he swore that the defendants had o good
defencs upon the merits, and that the discovery was not sougls
for the purpose of delay.

The interrogatories were as follows:

1. Asking for a copy of testator’s will.

2. Inquiring what amount of assets the plaintiffs had realized,
over and above all debts and linbilities due by the testator.

3. What property the plaintiffs have under their control as ex-
eoutors, not disposed of, and not included in the last interrogatory.

4. Who werc legatces and devisees under the will, and the
amounts which they would respectively derive under it.

5. Whether any of the legatees or devisces had any further ex-
pectations, reversions, or interest, not included in the preceding
interrogatories, and which wight be derivable from any other real
or personal estate in which tho testator bad an intcrest; and to
set them forth fully, and their value.

G. Whether Mrs. Ferrie (the widow) and the child with which
she was pregnant, in cace one should be born, had any interest,
claim or rights, out of any property whatever, in right of the tes-
tator, and not ‘ncluded ia the interrogatories, or from any source
whatever, and to state such interest.

The plaintiff’s attorney, in opposition, made affidavit, that on
the 30th of June the defendants pleaded not guilty only, and issue
was joined on the same day ; and he contended that the defendants
should have made this apphcation befure pleading.

He ohjected also that the interrogatories were not such as
should be allowed to be put.

The defendants desired the information, ss bearing upon the
question of damages.

Robixsow, C. J.—As the information is not desired for the pur-
pose of guiding the defendants in pleading, but only for the pur-
pose of enabling defendants to shew matter in reduction of damages,
iu case a verd:ct should pass against them, it can be of no conse-
quence when the application is made.

I cannot say that I perceive clearly the object of all the in-
quiries. For instanee, 8s tho defendruts do not dispute the fact
of the plaintiffs being executors, I do not sce why they shomid
desire to sce the will; but if they do, and it would be proper for
the court to grant it, the application I think should be made in
the matter directed by the 176th clause—merely to compel a p o-
duction for ingpection.

The other iuterrogatories are probably intended to clicit un-
swers, which may tend o shew that the widow is amply provided
for under the will, aud couside ring the coudition of the estats. It
appears to me that such information has not that bearing upon

the merits that entitles the defendants to the discovery sought for,
since the ohject of the Iaw is not to affuril or withhold compensa-
tion, in case of such accidents, according to the necessities of the
parties damnified by the ncgligence, but according to the loxs real-
ly sustained. And I do not see any fnir pretence for exacting
from the plaintiffs that discloure of all the affairs of the estate
which such interrogatories call for.

1 refer the defendants therefore to the court, if they desire to
persist in the gpplication. Costs of opposing the application to
| be costs in the e se,

Irving, in this tarm obtnined s rulo to shew cauve why the de-
fendants should not have leave to administer the interrogutories.

Putterson shewed cause, Becker, Q. C., zupported the rule,
citing Blake v. North Midland Railway Co. 18 Q. B. 93; James v,
Barns, 34 Eng. Rep. 434.

The interrogatories mentioned in this application are set forth
in the judgment of Jiurns, J., and, it witl be observed, are not
| precigely the sume as those proposed in Chambers.

McLeax, J —The interrogatorics are drawn with a view to as-
certain what the testator's will was ; who the legatces and devisees
arc ; the amount of assets over und above liabilities, and the
' arounts which the legatees and devisees will derive under it;
" whether any of the legatees ot devicees hiave any further expecta-
! tions or reversions, or other interest, which may be derivable
» from real or per<onal estate ju which the testator had an interest,
" and their value, to be fully set out. Whether Mrs. Ferrie, the
' widow, or the child with which sheis pregnant, in case one should
be born, has any interert, claim or right, out of any property in
! right of the testator, not included in previous interrogatories, or
i from auy other source wh-tever, and to state such interest,

This application was made in August Inst, in Chambers, beforo
Sir J. B. Robinson, the Chief Justice of thiscourt, but he declined
making the order, considering that the informution sought for has

"not that bearing upon the merits that entitles the defendants to
; the discovery, and not thinking that there was any fair pretence
+ for exncting from the plaintiffs that disclosure of all the affuirs of
« the estate which such interrogatories call for. Ieave was given
i at the same time to apply to this court, if they desired to persist
in the application.

Tho motion being renewed in full court under the leave given,
!'it becomes necessary to decide whether the application can pro-
i perly be granted or not. The 176th section of the Common Law
| Procedure Act, 1836, provides, that in all causes in any of the
! superior courts, by order of the court or a judge, the plaintiff may
! with the declaration, and the defendant may with tbe plea, or
; either of them by leave of the court or a judge may at any other
| time, deliver to the opposite party or his attorney, provided such
! party would be linble to be called and examined as & witness upon
. such matter, interrogatories in writing upon any matter upon
f which discovery may be sought, and require such party within ten
' days to answer the questions in writing, by affidavit to be sworn
«and filed in the ordinary way; and any party omitting without

just cause sufficiently to answerall questions as to which discovery
may be sought, within ten days, or such extended time as the

i court or a judge shall allow, shall be deemed guilty of a contewpt,

1 and be liable to be proceeded agninst accordinply.

‘ The 177th section provides the substance which must be stated
in an affidavit, in order to support the application, the same in

 effect as contained in the affidavit of defendants’ solicitor filed on
belialf of the defendants,

The statute provides that in o/l causes, by order of the court or

i 8 judge. interrogatories may be put by either party to the other,
i upon any matter upon which disccvery may be sought, so that, if
| there is any matter connected with this suit upon which the de~
- fendants desire to bave a discovery, they have a right to app'yand a
: right to obtain an order.  Of course the matter on which 2 discovery
!'is sought must be such as in the opinion of the court or judge i3
1 materinl in the cause, otherwise the order would not he made neces-
l eary. The affiduvit of defendant’s solicitor does not shew how the
! facts with respect to which the defendants seek a discovery can be
- material in this cause, but it is stated that in the opinon of the
i deponent the defendants will receive material benefit by the plain-
i titls buing required to answer certain juterrogatories. Whetber
{ that benefit is to ist in a reduction in the amount of dawages,




1858.] 41

or ina total disenarge trom nny linbiliy, can only be known by j'lncnmvnls in the plantitl’s pussession, whieh may be neeessury
the tenor of the interrog.atories; but in cither case | apprehend | for their defence, there is o made provided by the 175th section of
that, if such benefit is re ssonably expected to be derived from the , the Common Law Procedure Act, by which such inspection may
p'aintiffs’ answers to the interrogatories, the defendants ure ¢n- | be obtained, and that mode must be adopted ; but I cannot see
titled to hinvo the iuterrogutories put for the purpose of cliciting ' that the defendants can insict on the production and setting out of
such answers,  Then with respeet to the interragatories which , such documents in nny answers to interrogutorics, ‘They may ag
may or may not be put, 1 incline to think that the court or judge well try to exact the setting out of any mortx iges or other securiticy
are not ealled upou to decide in the first instance ns to their pro- , foe money belonging tu the cstate—a course of proceeding which
priety, if the subject matter to which they poiut is materinl in the , Would be unreasonable, aud extremely inconvement. .
cause, and benehit is expected to arise to the party scekiog dis-|  Considering that the lefemlants are as much entitled to go in
covery from the answers.  If interrogatories are ivrelevant or im-
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mitigation of damages in this case, as if it were one for causing
proper, the party called upon to unswer may, as in the case of an | tl.m death of a person who way a mere burthen and # nuisance to
ordintry witness, refuse to give any reply; and in such case, if | his family, I nm of opinion that the defendants nre entitled pro-
any application were made to punish for n contempt under the | pose interrogatories in reference to the estate in general terms,
175¢th section of the act refer ed to it wuuld become the duty of | but not descending to particulars, which it would be inconvenient
the court or a judge to say whether auy contempt had in fact been | and useless to make known. If it be necessary that the interro-
committed in refusing to answer, gatories should be produced and npp.rqted.of by the courtora

In this case the interrogaturies seem to be intenled to elicit JWige befors an order is made authoriving iuterrugatories 1o be
faots which shall go in mt.gation of damnges, rather than in dis- | P% then Lmust suy that some ot thoxe submitted n this case a3
charge of them altogether, aud I cannot say that the otject which | PFoPer to put to the plaintiffy Jo not appeai to me to be so.  The
the defendants have in siew 13 not stuetly legitun te and proper i first naks for a copy of the ‘c“"‘tl"" 3 “'”f_l;‘"d the fourth nsks Wh(?
on their part. If under all the circum-tauces the plasntils are j are the legntees aml devicees under the wi ::|||tl the amouuts they
not entitled to the large amount of damages claimed by them, 1t will 1o -pectively derive under it. 1f it were expected that the
nmust -urely be competent to the defendants to eticit from the | €0PY of the will would be produced, then the information sought

plaintifis any thing which can have a tendency to establish that
fuct. If, fur instance, t.e testator had s hite insured, and the
plaiutiffs, us Lis executors, had received after his « enth fur such
insurance an amount, the interest of which would exceed the
annual income of the testator while living, awl exercistag fus
ordiniry nvocations, it must sarely be competent to the defendants
to shew that the widow can hnve sustained no pecunisry damage
by the death of her husband ; and the action being for the injury
arising in a pecuniary point of view, nominal damages only, if
any. could in such case be recovered. If, again the testator was
a per-on in very affluent circumstances, so that his death could
not deprive hix wite or family of any thing to which they were
acenstemed while he was living, it could scarcely be s.id that th y
had sustained nany pecaniary loss; and if that kind of loss is all
that a jury can be called upon to estimace, av nppears to be decid-
ed in various cases, (see Blake v. Midland Radwny Co., 18 Q B.
93), then a jury coul not be expected to give damages to cover a
loss which was not felt, however great the losy in other respects
might be.

It muy be said that it is nnreaconable to require the plaintiffs
in this netion to muke public all the affuirs of the estate, and to
shew what legacies are giveu or expected, and to whom or from
whom ; but when the execut irs have brought an action to recover
for a pecuniary loss, they must be prepared to shew the extent of
the loss sustained. It the estate which they represent is «ne of
extreme wealth, it would see'n unreasonable that they should be
pressiug for large damages, which are not necessary to the com-
fort or support of the testator’s fiunily, on whose behalf the action
is brought. It, on the other hand, the estate s limited or cramped
in its means, the evidence of that fact would estublish good grounds
for rendering increased damages, in proportion to the advantages
derived from the exertions of the testater in sustaining and ad-

vancing his family ; and if the estate be embarrassed in its circum- |

8tances, 5o that an exposure of its affuirs miglt induce creditors
to press their claims, who would not otherwise be disposed to do
80, I caunot sce that more could be required in any interrogatories
or that any parties could be required 10 auswer further, than that
the estate was insufficient to afford such a support as was enjuyed
during the lifetime of the testator and such as might rea onably
he expected to coutinue if he were still living. It ought not to
be requireld of ex>eators to state the precise value in pounds, shil-
lings and pence of the estate; butif an interrogatory were put
it would be for the parties interrugited tosay whether they would
answer it or not, and if any atten:pt were made to punish n refusal
18 a contempt, the question would then arise whether the interro-
gatory was proper ornot. The plaintiffs might be called by the
defendants as witnesses in the cause, nnd any questions which
could be properiy be put to them, ns such, may be put to them hy
way of interrogatorics before the trial, though the object may be
to mitigate the damages, 1If the defendauts desiro to inspect any

in the fourth interiogatory would be furnished, and that would be-
come wholly unnecessary. The questions may he much meore
general in their termy, and yet sufficient to elict all the informa-
tion e~vential fur the defendants to kuow, either for the purpose
of defence or in mitigntion of damnages; and I think it may be left
to the defendants to re-model the interrogatories, and to apply
agiin befure a judge in Chambers for an order on the plaintifis to
answer them: (Osborne v. the London Duck Co., 10 Ex. 698: Thol
v. Lea k, 7. 704; Whateley v. Crowter, 6 El. & B. 709 ; Peltey
v. Easton, 18 C. B. 643.)

Burss, J.—In consequence of the Chief Justice having referred
the defendnnts to the court on the subject of proposing inte roga-
tories to the plaintiffs, the defendants hinve obtiined a rale to shew
ciuse why the pleintiffs should not auswer interrogatorics to be
propounded to them.

The question proposed now to be put to the plaintifis somewhat
differ from those previously proposed. and which were discussed
in Chambers. The defendauts now desire to put the following
questions :

1. What is the amount of aesets you have realised, over and
above ull debts and liabilities due under the will of the late Adam
Ferrie ?

2. State the property you have under your control as execu-
trix and executor of the Iate Adam Ferrie, not disposed of, and
not included in mtetrogatory number one.

3. Who are the legatees aud devisces under the will of the late
Adam Ferrie the younger, nad what is the amount they will re-
- spectively derive thercunder and thereby ?

4. iave any of the snid legatees or devisces any further or yl-
| terior expectations, reversions or interest, not included in the fore-
going interrogatories, and which mny be derivable f1om other real
or personal estate in which the said Adam Ferrie had an intercst
or reversion? If so, set them forth fully, and the value or esti-
nated value thercof.

5. Has the said Mary Woadley Ferrie, or will the child of which
she is pregnant, in case one should be born, have any interest,
| dower, or rights, out of any property whatsoever, in right of the
{ said Adam Ferrie, and not included in the said interrogatories,
| from any other source whatsoever? If s0, set them forth tully.

It does not appear to me that the third nnd fourth interrogator-
j ies are properquestions to put to the plaintiffs in this action. Tho
action is brouzht upon the statute 10 & 11 Vic., ch. 6, and such
action is declared by the statute to be for the benefit of the wife,
husband, parent and ¢hild of the person whose death shall have
been caused in such way, if death bad not ensucd, as would have
entitled the injured party to maintain an action, and recover
damages in respect thiereof.
| The generality of these two interrogatories do not seem to point
l at such u discovery as would be material to nake in this action,

which is brought to recover damages for the benefit of 3 widow
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and an unborn child. If it would be material to know who the
legntees and devisees under the will of the Inte Adam Ferrie are,
that information must be sought in another way. Whatever
knowledge inny be acquired from wrttten docwinents the course is
to apply for inspection of the original documents, if they ave in
the possession of the party.—Scott v. Zygomnala (4 Ll & B. 484)
Herschfeld v. Clarke (11 Ex. 712). These two interrogatorics
should be disallowed,

I think the first, second, and filth interrogntories, may however
be properly put to the plaintifls,
with o view solely of discovering what the plaintiffy’ case iy, 1
agree that the court will disallow the juterrogatories; for I think
tho object of the statute is to cnable one party to obtaina dis-
covery of something material to his own case, and not a discovery
from his ndversary of what his cnse cousists of. If both parties
are interested in the same inquiry, on mutters which are material
to both, then the rulc isthat either party may put interrogstories
of inquiry into such matters.—Whately v. Crowter (b El. & B.
709).  Supposing this action to be well founded upon the statute,
then it is & very material matter to inquire into the damages that
should be rccovered. According to the decision of the case of
Blake v. Midland Countics Railway Company, (18 Q.B. 93),

I the interrogatories are put

‘ costs,
1

was clearly established by the evidence which was tuken beforo
the court.

Barrett, for plaintiff, asked for the usual decree for account.

A. Crooks for defendant, contended that the evidence of &
partnership wag not such as to establish the agreement relied on;
I'but it <ufficient, it was illegal, and such as the court would not
euforce, the law expressly prohibiting any member of a munici-
pality being interested in any contract with the council.

Estes, V. C.—It is contended that such n contract is against
public policy, one of the parties being a member of a public body,
and the claim being founded on & partnership in a contract which
involved a violntion of public duty, the court, in order to dis-
cournge such transactions and promote the policy of tho act
which renders such contracts a disqualification, should refuso its
aid in enforcing them.

We are of this opinion, and think, therofore, that the bill should
bae dismissed ; but as we do not approve of the defendant’s con-
! duct in this matter, and as his answer, indeed, is contradicted by
! the weight of evidence, wo think the decrce should be without

Srracae, V. C.—The fact of partnership in the contract with

nothing but damages for pecuniary loss can be sustnined in any | the corporation of Dundas, as well as with Ridley, for stone for
action upon this statute. It is thereforo a material inquiry to be | the bricge appears to be satisfactorily mn.de out in cndence..

made on the trial of this action, what was the extent and nature| The next question is, as to whether this court ought to aid the
of the business in which the deceased was engaged, and also what | plaintiff in obtaining the fruits of this contract. e was A mem-
was the nature and extent. of his asscts at the time of bis death, | ber of the town council of Dundas, and moreover a member of
80 a8 to form an idea of the pecuniary loss the widow and children | the committee of roads and bridges, and was thus an agent of the
may havo sustained  The plaintiffs themselves will be obliged to | corporation in cntering into the contract in question, . Supppos-
give evidehce of this description to entitle them to recover damages | ing him to have been sole agent, aud to have entered into a con-
and it appears to me that it is very important to the defendants, | tract nominally with a third person, but his being himself the real
88 against the demand fur damages, that they should be urmed ; contractor, there would be a glaring iuconsistency in his entering
with information as tc the state in which the decensed left his: into such contract, but the difference Letween that and the con-

affairs: and there certainly is no one who so properly can give
that information as the plaintifis, who are the executors.
1t may bo mmterial to the defendants to have the information
which the answers may give them, 1 cannot say it is not; and it
mny be material, then, though the phintitfs are interested in the
same inquiry to suppcet their case, they should give the informa-
tion sought to the defendants,
I'think the defendants catitled to onswers to these threc in-
terrogatories,
Robinson, C. J., retained the opinion expressed by him in
Chambers,
A rule was granted, permitting defendants to put the first,
second, and fifth interrogatories in a more general form
and apply again in Chambers to have them allowed,

CHANCERY.

(Reported by ALEXANDER GRANT, EsQ., Barristerat-Law.)

CoLrLiys v. SwinpLE.
Munic/pal Curporatinns,

A member of 8 municipal corporation agresd with another party to take a eon-
teact from the corporation for tho exccution of cerfaln works in his name, tho
profits whoreof were to be dividsd between the pacties, & 1d, that such acon-
tract was in contraventiun of the Municipal Act 16 Vietoria, chapter 181, and
the court refused to enforce the agreviient fora partnership: but, the defend-
aut having denled the existence of the partuerslup, which was establistied by
the evidence, the it was dismised with costs.

This was a bill praying for an account of certain partnership
dealings alleged to have taken place between the plaintiff and de-
fendant. At the hearing it appeared that the town council of
Dandas, of which plaintiff was a member, had advertised for tend-
ers for the execution of certain works, for which it was verbally
arranged defendant should tender, and if successful in obtaining
the contract that he and the plaintiff should divide the profits;
aod the defendant having obtained the contract, comjieted the
work, and received payment therefor, he denied all right of the
plaintiff to participate in the procceds thereof, whereupon the
present suit was instituted.

The defendant put in his answer, denying the existence of the
sgrecment for & joint jntcrest in the contract; this fact however,

« tract made is & difference in degree only, not iu principle.

The contractor in question was in contravention of tho statute
16 Vic, ch. 182, section. 33, ns well as of the general poticy of
the law.  Whether a member of a municipal corporation entrring
into such a contract vacates his seat, or it is only disqualified for
election, does not seem to me material; the enactment is equally
a parliamentary prohibition of such a contract, and I agree with
my brother Esten that it would be against tho rules of this court
to lend its aid in such a case.

Srracnax v. MurNEY.

Practice—Pro Confessa.

Where after a bill his been ordered to be taken pro confesso, but before apy de
cree §s drawn up, she defendant intervenes and Isa party to proceddings taken
between the plaintiff and defendant, that is not such a case as Is contemplated
by section 7 of the thirteenth of the orders of 1853, whero all further proceedings
in the cause may bo taken exparte

This was a suit for foreclosure of a mortgage, and had been
brought to a hearing upon an order to take the bill pro confesso,
on the 12th of December, 18535, when, in consequence of the ne-
cessary affidavits not being produced, the cause was directed to
stand over for the purpose of being brought on before the presid-
ing judge in chambers, on the 19th of the same month. Before
any further proceeding was taken, however, the defendant ar-
ranged with the plaintiffs, paying them the amouut of principal
and interest then due on the security, together with all costs in-
curred. That recently a further instalment having become due,
the solicitor for the plaintiffs applied to the registrar to draw up

a decrec of foreclosure in the usual form, but which, under the

circumstances above stated, that officer refused to do; whereupon

an application was made to the presiding judgo (V. C. Spragge)
in eliambers, for an order directing the decree to be druwn up;
his honour refused the motion on the ground, that as the defend-
ant had paid all that was due before any decree actually made, it
might be reasonably assumed that the defendant considered that

the bill was thereby dizmissed, which by section & of order XXXII.,

he had a rigiit to call upon the court to do; but gave the plaintiffs

liberty to bring un the motion again before the full court, and
now on this day.

Rogf, for the plaiotiffs, renewed the motion ; but
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URNAL.

Per Curiam.—Where after an order to take the bill pro confesso, .
and before the decree is drawn up, the defendant intervenes, and
is a party to any pruccedidgs taken between the plrintiff and de- |
fendannt, that is not such a case as is contemplated by the orders
where all future proceedings may be taken exparte in the causoc: |
there can be no doubt the defendant must have notico of this ap- |
plication, whatever may be tho result of the motion.

Suerwoon v, Feronaxo,

By order XXX. (1853) the eourt may procecd without any pereonal representative
of 8 deceesed persent whero nono has Ieen appointed , ur, may appoint somepier-
sn to represent the estate for the puepose of the suit; this docs not apply to
cancs where parties have a sulslantial or Leneficial tuterest, but applivs ouly to
cases of mere forinal parties.

This was a foreclosuro suit, and had been brought on to be
heard pro confesso: the mortgagee had made a mortgage of his in-
terest and died ; and his mortgagee assigned his interest to the
plaintiff, who filed the bill, no personal representative of the origi-
nal mnortgageo being before the court.

Strong for plaintiff, asked for tho usual decree of foreclosure
referring it to the Master to take an account, suggesting that the
court might appoint a person to represent the estate of Sunderson,
the original wmortgagee. The court having taken time to look
into the point.

Judgment was now delivered by

EstexN, V. C.—In this case one Sanderson having n mortgage
upon the property in question, made u mortgage of that mortgage
to one Moulson with a power of snle Moulson does not excrcise
the power of sale, but simply transfers the mortgage to the plain-
tiff.  Sunderson’s representative, he being dead, seems to have a
substantial interest, and is a necessary party to the suit. It was
suggested that a person could be appoinuted to represent his estate,
and that he could be made a party in the Master’s office. The de-
cree, perhaps, could be framed in such a way as to admit of his
being made a pa. ty in the Master’s office, but we do not think ita
crse to which the order of court applies, and which seems to be
confined to cases of mere formal parties, having no substantial or
beneficial interest.

Lazigr v. RaNNsEY.
DPractice—Forezlosure absolute— Delivering p 1

Tha court, after the final order of the fureclosure had been mads and acted on hy
the plaintiff, granted an order for the delivering up possession of the mortzaye
premises. though vot asked for, upon the final otder being obtained.

This was a foreclosure suit, in which the final order of fore-
closure had sometime previously been obtained, and the mortgagor
being in possession of a portion of the mortgage premises had re-
fused to deliver up the property to the morgagee; and was com-
mitting waste by felling the timber growing thercon.

Roaf for the plaintift, now moved upon votice, under the XXXIT.
of the orders of 1853, that the defendant might be ordered to
deliver up possession to the plaintiff of such portion of the estate
83 the defendant continued to occupy.

McDonald contra, objected that after the final order of fore-
closure had been drawa up and acted upon, the suit was out of
court, and that no motion could be made in the cause; the words
of the order are, that upon the final order for foreclosure, &o.,
posscssion may be ordered to be delivercd up; the proper time,
therefore, for the plaintiff to have asked for this direction was
when the final order was pronounced: not having done so, the
only course left open to bim now, is to institute proceedings in
ejectment.

The court thought the application within the clear intention and
spirit of the order; and that the pluintiff wasentitled to the order,
together with the costs of the application.

CHAMBERS,
(Reported for the Law Journal, by C. E. Excusy, EsQ.)

Dextsr v. FiTz01BBON.
Practice—Awards— Attachment—Action on Award—~Judgment,
A party intendinz to coforce an award Ly attachment should proceed with
reasonatle diligence.
Ths time for moving t an award ab ted from the timo the

awant.  And when it i< made undor & rule of reference the Court ot good
ground Letng shown, wiill st siwaya bold the jacty to the strivt rule, o8
s ing within the next Terns,

The fact of & pasty hasing been procveded azalnst Ly attachment on an awaed
canuot be sct up asa hare to an actinn subsguently comencedt on the satne
award though the Couet will sotietitines on that geound order the activa to be
stayed, so thit the defendaut bo plowad from the attachment.

Final judgment by default, under ree W of the Conin.. o Law Procdure Act, 1536,
may by set aside by & Judge in Chambers, on the Jefondant's satisfactoridy
aapunting for the defanlt and disclosing @ good ./ «1 ¢ on the merits.

A defanlant afier having been diechiarged from cusexly as an inselvent debtor
by the veder of a Judge at Chambers, wall ot at-ewands be allowed to take
e xoepth ns 6o the jusdgnent proviowsly obtaned i the sams cause, though i€
thy wisclargy be made uin Lo cong it of the plantitt ualy, it may be difterent.

(oth Augnst, 1867.)

Hiram Dexter aud John Fitzgibbon having been concerned
together in a contract for supplying ties fur the Northern Rail-
i way company, Dexter, in 1852, brought an setion in the Common
‘ Pleas against Fitzgibbon to recover an alleged demand against

bim growing out of that transaction.
At the Assizes in Toronto in May, 1852, that action and all
other matters in difference were referred to the award of Robert
;G. Dalton, E#q., Burrister. The submission on behalf of Fitz-
. gibbon was made by his counsel and attorney, Richard Dempsey,
E-q, in the ordinary way of such references rt the Assizes, o e,
by rule of reference.

On 28th June, 1832, Mr. Dalton made his award, by which he
, determined that Dexter was entitled to recover in the action
, £40 2s,, and on other causes of action £26 12s, Gd.: and he
, directed that the whole sum (£66 143, 6d.) should be pmid by
Fitzgibbon on demand, and also the costs ot the reference.

No motion was mide against the award, and in Michaelmas
 Term following Dexter obtained a writ of attachment agninst
, Fitzgibbon for not performing the awanl; under which Fitz-
| g:bbon was committed to gaol, where he has ever since remained
. until a short time ago. 1le¢ was for a time admitted to the limizs,

but was recommitted to close custody n 8th July, 1853.

The costs were taxed at £156 10s. 10d. It was well understood
_that the defendant did not continue so long in custody under the
attachment because he was unable ' ray the mouey awarded,
but becanse he had made up his ming, for some alleged reason,
not to abide by the award if he could avoid it

In June, 1857, in consequence of the Court of Common Pleas,
which granted the attachment, naving called the atteation of
Mr. McNabb, the plaintiff’s attorney, to the circumstances of the
defendant’s long continucd imprisonment, and suggested that some
cffort should be made for putting an end to it by accomuodation
or otherwise, the plaintiff conscuted to bring an action upon the
i award whicl would give the defendant an opportanity of pleading

any thing in bar that he could rely upon as invalidating the
Vaward; and baving obtained judgment in such action and re-
" corded it, he would consent to the defendant’s being di:charged
. a8 an insolvent debtor without his furmal application for that
purpose.

The plaintiff’s attorney swears that the defendant said some-

thing togm nbout defending the sction, and he remarked to the
defendant that these would of course delay his discharge from
custody ; on which the defendnat nsked (as he thinks) how soon
' judgment would be obtained if he did not make a defence, and
!'the plaintiff’s attorney gave him the information he desired.
The plaintiffi’s attorney sued out a writ, in an action on the
| award, on 11th June, 1857, on the back of which was endorsed
by mistake, ¢ In the County Court;” but it was plain on the
face of the writ that it had been issued from the Queen’s Bench,
being tested in the name of that Court. and directing appearance
to be entered there.

No defence having been made, judgment was obtained by
default on 3rd July, 1857, the summons having been specially
endorsed ; and on 18th July, 1857, the plaintiff’s attorncy gave
this written consent: ¢ The said Hiram Dexter (the plaintiff)
having brought an actioa snd recovered judgment upon the
award between the partics, I do hereby con-ent that an order be
made discharging the defendaut as an insolvent debtor from
custody in this case without farther affidavit from said defendant,”

An order of & Judge was obtained, as it is supposed, though it
was not shown, and defeudant was discharged according to that

3 bo comp
defondant is notifiad of its baving beon wmado, a0d not from the making of the

¢ on 20th July, 1857.
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Oa 24th July, 1837, the defendnnt made nn affidnvic thae,
being n prisoner in close custody betwoen the time of s being
gerved with the summons amd the judgment thus obtained, he
was unable to procure an s ppearance to be entered for him for
want of means, and fraw hiv being o privoner: that final judg-
ment was entered against bhin on Bid July, 1857, for the snme
cause of action that he was actached upon. Aud on this nflidavit
he oltdined & Judge's summony to show cause why the final
judgment rhould not be sct aside on the werity, and the detond-
ant be allowed to defend on such termy as to costs as miny seem
proper under the circumstances,

Tho learned Judge before whom this summons was returnahle

required from the defemdant a specinl afliviavit of merits betore .
he would entertain his application, the plaintift’e attorney in-
sisting that the defendant was attemmpting by an arttul eudeavour -

to evade the condition on which he had got vat ot custmly, for
that if ho had sny intimation that the defemdant iotended to
move ngiinst the judgment, ho never woule have conseuted to
his dizcharge.

On 28th July, 1837, the defenulant filed an athdavit, in which
he set forth that the award against him bad beew vbtained agunst
him by fraudulent and corrupt means, .

He then gave an account of the transacti ns between himeelf
and Dexter which gave rise to the activn, aduntied that he em-
ployed Mr Dempsey as b » counsel to defend the suit, and gave
him instructions, but denied that he ever anthunzed hun to refer

then, ou the defendant’s own propusition, it was agreed to leave
it to their respective attorneys to chouse an atbitrator, awd they
named Ms. Dalton in presence of the pluintiff and defendant and
with their assent; that defendant went with plaintiff to Mi.
Daltan and had n day appointed for the first sitting of the srbi-
trator; that the dJefeminnt was pre ent at the arbitration, nnd
cro<g examined all plaintiff’s witnesses and exnmined his own;
aud hie swore that the sum awnrded was justly due by defendant,
and stated fact« to show that it was so,

Rournsox, C. J. ~The defendunt, Fitzgibbon, has been so long
o privourr in gaol under an attachtuent fur nun perfurmance of
an nward which divects the payment of & sum of nmwuney not of
large amount, that 1 feel disposed to give him the benefit of any
clanm he enn fairly urge to the interposition of the Court in bis
fasour. But at the smmo thme it must be convidered that his
remaining in ol has vot heen from his inubility to pay the sum
nwarded, whieh it is evident from his own showing he ¢ould have
doue, but beeanse for some reason he had made up his mind not
to abide by the awnrd and not to give way to the attachment.
Unler these dircamstances. his choosing to rewmin in custudy
gives him no claim to consideration, unless we can gather from

© the statements before us that he may have been all the tima

the cause to arbiteation, aud neseited that he divected him not -

trdo «n, He swore, further, that hie never received notice from
M- Dempsey of the sitting of the arbiteator, that the arbitration
was carried on clandestively and without his kuosledge, and
that hie protested agninst Mr. Dalton wabing any awamd. e
swore that the £26 12s. 6d. awnrded was an unjust allowance
against him; that the award was served on lnm in Novemter,
1852 ; that he consulted with counsel nbuut sctng it aside, and
was told that it was too late; that he was served with the sum-
mons in this action en 16th June, 1857, but hie thought the cause

waa to be tried in the County Court, (but he cntered no appear- .

ance there), that he spoke to an attorncy, who declined to defend
unless he would pay him him a fee of £3, which he had not the
means to pay, and being in prisou and uunable to get any person
to act for him he could not enter an appearnuce in the cudse;
that if he were allowed to defend, he could prove that the award
was surreptiti~usly vbtained, and that if heshould fait in s defence
he had sufficient property to pay a judgment with all costs ; and
that he never would have suffered so long an imprisowmmnent on
the attachment but in order to force the plhintiff to sue on the
award, that he might be able to defend the suit in Court and
prove the award a fraud. And he made other statements re-
specting the merits of the case, as between himself and Dexter,
upon their dealings.

The phintiff, on his part, filed affidavits shewing that in No-
vember, 1852, when the attachment was moved for, the defendant
showed cause against it, and on that occaxion made the several
affidavits which were produced, and in which he does noWpretend
that the submission to arbitration was without his consent. but
clearly adm ts the contrary, and complains of alleged misconduct
of the arbitrators and of want of notice of their meetings.

Mr. J. R. Jones made affidavit that he conducted the arhitra-
tion on the part of the plaintiff; that the defendant was present
and took an ac.ive part in the examination of the witnesses;
that he never stated or pretended at the arbitration that the
reference had been made without his consent, but, on the con-
taary, went into the examination and examined the witnesses
personally ; that he had «very opportunity to call witnesses, and
did call them ; and that he, Mr. Jones, believed that defendant was
present in Court when the reference was made, and was assenting
thereto.

The plaintiff, Dexter, made an naffidavit contradicting what the
defendant has sworn to respecting the trsansactions between
them, and stating that the defendant agreed to refer these affairs
to arbitration, and had several intrviews with him and the
attornies on both sides before the arbitrator was named; that
defendant proposed one Mitchell as lus arbitrator, to which
plaintiff objected because he was on bad terms with bim; that

|
|
|
|

<incerely under the conviction that the awn.d is unjust and
iftegal ; and even then hie was under the same obigation as
others are to tuke hiv ohjections nt the proper t.me and iu the
proper manner.

The nward wne made on 28'h June, 1832. This was afier
Enster Term was ended. and so the defendant hud all the Vuen-
con between thit und Trivity Teim, and the whole of Tunity
Term alss, for preparing aml moving agminst the award, it he
imngined he had any grouud for it,

The firet thing that strikes us 18 that the plaintiff allowed thy
whale of Trinity T to elnpse without tahing, so fur ns appenrs,
any steps to euforce the nwatd.,  Why he did 0 we are not -
formed 1t may have been becnuse there was no desire to press,
and because it was hoped that the defendant wowid pertor the
uward without compulsion

Generally speaking when o party intends to proceed by at-
tachment he is expected to do 3o with reagonable promptucess,

It the plaintifl’ tid moved for his attachment in Trinit; Term,
the deferdant would huve bad no pretence for saying that he had
no knowledge ot the award having been made, aud that on that
account he did not move in time to set it aside.

When the defendant first had notice that an award was made
and ready to be delivered, does not appear. [t was from that
date in strictnes« that the time for muaving should be computed.
But nothing materinl can turn upon this point, tor if the defend-
ant had not notice of the awurd in time to move in Trinity Term,
and if in consequence he would have been entitled to muve ngninst
the award in Michnelmas Term, then he ought to have moved in
that Term. He ywears he wished to move, but was told by his
coun<el that it was too late. Whether it woull have been held
by the Court that it was too late, we cannot tell; that would
depend upon the facts that should be shown on both sides. And
when the submission is by rule of reference, and not under the
statute, the Courts, when they see the delay fa.rly accounted for,
are sometimes not so strict in holding the parties to move in the
term nextafter the award, though the general practice requires it.

However, here an attachment being moved for in Michaelmas
Term, the defendant showerl cnuse against it. and filed affi lavits,
from which we can see plainly what it was that he was disposed
to complain of in regard to the award  Anl it is impossible to
have any doubt, after reading those naffilavits, as well as others
which have been filed on the part of the plain iff upon the appli-
cation now before me, that the defendant did not then deny that
the reference was made with his consent; he admits that 1t was,
but advances some comp'aint that he bad no notice of the arbi-
trators’ meetingv, and had not a fair chance of being heard. He
urged also what the Court could not go into, namely, that the
arbitrator had done him injustice in the award.

On the first point the defendant was hound to bring his com-
plaint befure the Court within a proper time, by & distinet motion
to set aside the award; and it is not stateld that be ever made
such an application. If he refrained cidhier from not koowing
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what the practice required, or from being advisad that lie was
too late, the plaintiff conld not on either ground have been de-
prived of the benefit of the rulo which limits such applications
to a certain time And at any rate, whether the defendant
really had any ground fur moving agrinst the award, or could
have believed that ho Liad, is really not now the question,

It scems that the fuct of his having been so long in gaol unler
the attachment lately attracted the attention of the Court of
Common Pleas, and in consequence of somo suggestion or inquiry
made by the plaintifi’s attorney, the courze was adopted hy
him of bringing an action upou the award, with n view, as he
hay explaiaed, of affording the defeniant an opportunity of set-
ting up as a defenco to the action what ho has latterly urged as
his reason for not yiclding to the attachment, namely, that the sub-
mission was not by hiy authority, and that he is not bound by it.

That would involve the two questione, whether he was not in
fact kuowingly assenting to the reference, and whether, at any
rate, he wou d not be bound by the act of his attoruey, even if
he did not authorize it.

If it was by any actual concort or understanding between the
plaintff s atturney and the defendant that this course was taken,
it is a pity that such understanding was not reduced to writing,
for then neither party couid have been suffered to attempt any-
thing juconsistent with it; but what is shown here seemy to

amount ouly to this—~that the plainutf's attorney resolved in his -

own mind that be would bring an action on the award, and that
if he got judgment he would be satisfied with it and relieve the
party frowm the attachment.

And go agnin, when the plaintiff had obtained judgment, he
did in fact immediately consent to the defendaut's being dis-
charged from custody ns an insolvent debtor; but it is not dis-
tinctiy show « that this was upon any such previous understanding
with the defendant as would muhe us clear in holding that the
defendant was precluded by it from attempting to get rid of the
judgment.

Of course he defendant would go out of gaol as soon as he
was told that L.e might do so, but if there was any compromise
between the parties from which it could be inferred that the
defendant, when he accepted his discharge, either cxpressly or
virtually agreed to admit the regularity of the judgment, 1t i3 to
be considered that no procf of such compromise is given, It
ouly appears that, when the plaintiff got judgment, his attorney
directed the gaoler that he might let the defendant go at large.
That mwight be perhaps from a conviction oa the part of the
plaintiff that he could not properly hold on by the double remedy
of attachment and debt on the award at the same time. In prac-
tice that has not been admitted; not that it is absolutely un-
Inwful, so that the action could be successiully resisted on that
ground, but the Court, upon proper application, would interpose
to prevent it; though in the late case of The Queen v. Hemsworth,
3 C. B. 745, the Court of Common Pleas seemed to admit that it
might be competent to a party, under some circumstances, to
attach a party for not performing an award, and afterwards to
proceed to enforce the award by action.

However that may be, if the defendant now were under no
agreement to lot the action proceed, and desired to oppose it on
the ground that he had been procceded against by attachment
and was then actually imprisoned for the contempt, he should
have taken the exception upon being served with process, and
moved to stay the action or to bo dizcharged from the attachmeut.

On the whole, I wish it to be understood from what I have
eaid, that the defendant, having been served personally with the
summons in this cause, was, for noything that I can sce, at
liberty to defend hiwself against the action in any mauncr that
he could, and would now be at liberty to take uny exception to
the judgment which a dofendant under ordinary circumstances
might take And, on the other band, that by the course which
he has taken he has waived any exception on the ground of ille-
gality, and confined his application to o request to have the
Judgment set aside, in order that h2 may have an opportunity of
pleading to the merits.

It it had been shown to me that he had applied to the Court or
& Judge for his discharge from the judgment as an insolvent delitor,
and had obtained his liberty in that way, that ought to be taken

l

to preclude bimm from disputing the salidity of, or from applying
oh any ground to set aside the judgment; but 1 do not see that
made out in the papers befure me, and I must therefore dispose
of the summons as 1 would of any other ordinary rummons taken
cut with a view to Le relieved from a judgment by default upon
an affidavit of merite, suld as a motion for indulgence.

The sninmons in this case was specialiy endorsed and with the
proper notiee, v that, under the Common Law Procedure Aet,
the judgment by defanlt is final, with a power reserved to the
Court ur & Judge, under the GUth scctivn, to let in the defendant
to defend *“upon an activn supported by satisfactory affidavits
accounting fur the nvn-appearance and disclosing a defence upon
the merits.”

I have, then, to consider, in the first place, whetber the de-
fendant has satisfactorily accounted for his non-appearauce. I
cannot say that he has.

From his management in person of this application before me
two days ago, I sce clearly that ho i3 Ly no menns wanting in
intelligence, and tho notices endorsed on the summons served so
plainly point out what is to be Jdone, and the consequences of
not doing it, that the circumstances must be very particular
which will account satisfactor.ly for a defendant doing nothiog
towards his defence. He being in custody, as this defendant
wag, may, without explanation, raise the inference that he was
destitute, and 80 could not procure professional assistance; but
we are told by the defendant himself that that was not in fact
his ease; and we must know that when a prisoner, not confined
for crime, desires to have an appearance cntered for him in a
civil suit, or a plea put in, he can be under no reat difficulty in
doing so when he hns the means of pnying the few shillings that
it would cost. And this defendant, though he was in custody,
because he determined not to give way to the attachment, was
not at liberty to lic by from 11th June to &rd July, taking no
notice of the writ that had beep served upon him, and then come
to the Court with a request to be allowed to plead, merely because
he was at that time in custody. And if he were at liberty so to
act, still the statute says that, besides accounting satisfactorily
for his non-appearauce, he must disclose a defence upon the
merits.

I must, then, sce what defence is disclosed in the affidavits on
which the defendant has moved.

The defendnnt denies the justice of the award. The case, so
far as regards the merits, rested with the arbitrator to dispose of,
and unless under very peculiar circumstances and in some ex-
treme case, we have no power to revise his decision on the facts.

We can have no doubt but that Mr. Dalten had every desire to
do what was right, and that he was well able to judge on which
side the justice of the case lay. We may be assured also that,
from his experience in these matters, he knew well what steps
were necessary to be taken in order to give the parties a fair
opportuaity of being heard ; and we ought to assume that he did
proceed fairly, since no motion was mrde sgainst the award on
the ground of anything wrong in the manner of conductiog the
arbitratfn.

There only remains, then, the other question which the de-
fendant now advances; viz., thac he was not bound by the
reference becnuse he never assented to it.

That would be a good defence against the action; but when
we sce that what the defendant now swears to in that respect is
not only cxpressly contradicted by affiduvits filed un the otber
slde, but is inconsistent with his own affidavits and with the
ground which he himsclf took in 1852 in opposing the attach-
ment, it is impossible to believo that he bas truly any such
dcfence to urge.

In an ordinary case, therefore, I should have no hesitation in
discharging the summons on the grounds I have just mentioned,
but as this defendant bas been so long in cenfinement in conse-
quence of this award, and as the course is unusual of pursuing
the two remedies of attachment and action, I will set aside the
judgment on payment of costs, provided the defendant will pay
into Court, or secure to the satisfaction of the Master, the money
due upon the award and the costs for which he is liable under it,
and will undertake to plead only such pleas as will traverse the
submission or award, or both.
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The defemdant has swarn thut he is able 1o pey whatever cua
be recovered sgsunst I in the sction, aud therefore these is no
reason to suppose that he will huve any diflicalty in compiying
with thege couditions,

T appoint this to be done within three weeks,

WesTLAKS v, AssoTT.
Special Endorsement— Lupidated Demand—Final Judgmend by Defordt,

The Court will tet aelo & inal Jumlzment by default regularly sigoed on payment
uf contalf the Deferdant shes mudts, )

A sinad Sudemeal by detxall shstied generally fn a cause »n whiets part of the
cislin In Hgaldated and part s uel, §3 freceginiar std w il be st Asiide with rosts
though the wanvunt of the Judginens Uy cogfinead & the (wguwlatetd dunend.

Judgment by delsuit tway be vigned for want of aplea, if tacensistent pieas are
pleaded withont 8 Judge's veder.

(i Nescuder, 1857.)

fpvm:ccdcd illegally to make an nward without heariug his,  3d.
{'Fhat hie had moved ngainst the wward, and obtained a rule to et
it pside,  dth to 2ad count, denying the alleged considerntion for
submitting. Bih to same count, justitying the revoeation on account
of the illegal proceedings of the srbitvators.
On 28th October phaintiff cigned interlocutory judgment for want of
a plea, and on 30th October entered final judgment for £81 Us. 0d.
attd issued exceution thereon, which was in the shertf’s hands.
! Rontxsox, C J —The sumsons by which this action was com-
- menced wis not specially indorsed.  The paintifl signe? judgmeut
Ton the groand that the defendaut had pleaded it the pleas, which
“he did without Jeave of the Court, other than the leave to plesd
"the single plen meuationed 1n the Judge's order of 17th October.
Under the 63stsec.of C.L.P.A the phintiff axsuningthathe wasae
liberty to proceed ufter judgment by detualt for want of » plen to

. This was 2 summons on plaintiff to shew cnuve why the final " his declazation, s i€ ke had entered judgment for waat of appear-
Judgment signed 3{}521 choher Tast, and all subsequent proceedings " attee to i specinfly cndorsed writ, entered final judgment and took
should nat be seb aside with costs for irregalarity. vont exccution. e teeated the cause of nctien mentivned in his
N ‘}st. Btec:}usil dcfc?dnm had filed aud sceved bis pleas before | decluvation, us being cluims which might have been stuted iu o
Judmaent signed, an specially emlorsed summons under the 41t section,

2nd. Because the declaration eontained & count for unliquidated ! The defundaut filed an affidavit of merits.
ﬁo.!r)r‘mges, for breack of an agreement to subiuit 2 certain vause to ] The defendant having plended without leave several pleas, such
arbiteatian, ¢ ns e conld ney together without leave, according to the Statute
gaz:d;nge(;‘n:s; pl:in;iff s‘;;med f;t;ul judgmon: upan the arbitration ! i‘!wjudgm?gt si’gx\cd ;\;’,nin!st him by defauit \v;ss regulur,  But the

r ur want of & plea, withouc any order to compute ar an ! Court would relieve him alinast as 4 matter of course, on payment
asgessment of dumages, and withoat ewtering o nolle prosequi, } of costs; nad in such a case us thig, I weuld be disposed to set
a8 to such count, . . Paside the judgment without costs, for it is iuconsistent in ‘he

4th. Becnuse the writ of sammons was not specially endorsed, ' plaintiff to be going on with his action upon the award while the
nor any particnlars served with the decluration, i defend nt hus a rule nisl pending for settiag it aside, nad on
Y:qi'i)\;.'x t‘::!uxll ?\f\i‘;?p?'fi ntll)‘;’;‘ ‘\1\":2?)“:“0';‘ ::;n‘;t.;\;ugd :xfcm:r!t ‘f;or uu; { ;;mu;:ds whieh if substautiated, are the plaivestund strongest that
: B 3 pis rot entitled to sign finnl judgment | can be.
Wig“”"} an ﬁsses»mcm 3f ;i:tm:\gcs. ° ° But the fivst question is whether the final judgment aud exeeu-

r why judgment sad all subsequent proceedings <hould not be * tion ure regular. 1 think they are not. The plamtifi instead of
set asido ou the merity, and the defendnnt admitted to plea. ; brissging an action upon a plun meney dopund, such asiy contem-

Or why the interlocutory Jjudgment sigoed in this cause o 28th | plated n the $1st amd G1st sections of the C.L.P. Act declares on
Octalier last, should not by set aside on all or any of the grounds | two cruves of actiou guite repugwant to pack other ; for if the award
mentioned. tis valdid then the submnission could not have been in law revoked,

J udgmcng was cntered on 30tk Oc!ober! 1857, aa the whole And on the other haud, if heis cntitled to dawmages agaivst defend-
cause of action—that plintiff do recover against defendant the su ant far revoking his submission, it is iwpossible that he can be at
of £:4t 3. -lild dzglngcs,osn’:i £7 3s. 84, for costs of suit, which the same time catitled to recover upou the award, and yet be has
amount in all to s, Od. sizued final judgment upou the whole declaration.

Pinintiff sued defendaut in the County Court of Middlesex for Teis quite clear that the cause of action stated in the second
goods sold and delivered. The cause was tried and a verdict given ; count, i5 not one which could hinve been specially endorsed on a
fm'.!f \tiefendnnlt._ - Yeats . o L’ sumtuons under the 41st clause, nnddtbat belag 90, final judgment

ten on plaintiff®s applicntion a new trial was geanted to im  could not be taken on that count under the Glst clause.
on payment of costs. Plaintiff without paying the costs took his ' It is true that though plaintiff bas entered final judgment in his
::t;i?eaio;:r::nsr?z?d‘ time !;‘ btru;lg.u IJt \;’as then mu‘wtald!yfagrfﬁd , ngnur on thc’ whole cause ri’f .(alctw‘x;, yet he may hsv;'. confined !;xis

itrution, e 291 July was appointed for the dsmages to the sums awardéd and interest. And I suppose he
arbitrators {o hear thecause.  Plaintiff and bis witnesses attended  has: bat yet ke has an inconsistent judgment in bis favoi;'pon two
and were heard.  The defendant was, as he swears, unavoidably , cuuses of action which cauld got subsist together; and he hns by
absent in -.}lomreaf. L his judgment cutitled himself 10 the costs of both counts, asif he
_ The thbxtmmrs made an award that defeadant should pry plaia- , had a xight to final judgment on both, while it is clear he is
mt' £45 53. 04, desides costs of the cuse, and of the refgrence. not; no final judgment on the sccond count without some other
@ el‘t‘x:l l;ll;%:i\i?t&i?::etk: l::‘:t:x:m!«;xrs }1\:\23 zgm: :;}w:mt, revoked p{ccccdmgs being teken 38 allowed under ¢tther the 41st or Glist

3 » becs says he fou v arhitrators were clanges.
resatved ¢o proceed ex parto in the absence of huueolf amd his, I take it that when n plaintiff signs judgment under cither of
witnesses, and because t}my would not let him sce the evidence these claases ina case where the cluim put forward by bim, isnot
whick the plaintiff had given, . whotly of such a character as brings it within ¢ither of these

The defendantin the Term following, moved the Crurt of Queer’s  clauses, his judgme nt must beset aside.  Lookingat the plaintifi’s
Beuch to set a?rlde the award, and obtained 2 rule nesé returnable causcaf actian as sot forth in his destaration, it eannot be said that
nexx,t) "l;::;'r; Q{l‘;ﬂ:}:ehizs)”r cied defendant a din “he has s;xea} upan & liquidated demand, that s, that all his alleged
Quoen's Teach. Tt dectaration comained owo Gounte the A same 10 mean, and, (vt veing 0. T i of opinien that this fnal

: oL : containe ¢ its, the first clause to mean, aad, that being so, I am of opinion that this fing
up;ﬂ the award, }a_n} }he ;ecowl! ::‘: ;gu’ut in case for repoking the judgment amd esec\nlwn must be et ashile with costs for itvegula-
submisxion, in which he claime damages. rity, and the detendant be allowed to plead rsuably within

Before the plaintiff filed his declaration, the defendant had ob- L one month.  This will give time for the rppﬁmtion ﬂgf}:."\.\t the
tained the rule nisi in the Queen's Bench, for serting aside the ; award to te disposed of.  Nathing could be wore nbsurd than that
award. . - -  the phaintifi shuald ga an and recover upon an award while a rule
1sg‘eadrt\:?::':'g?a‘gi::\l:?n ?1:1,105'1‘)“26‘0;70;\’1 ?l’r‘t f()n l!’l:h T ﬂ;c‘:-. _ x? pemhwi; ont which the Court muy find it necessary 1o sct aside

A LS § made, giving defendgant tag-duys tartto the award.
plead amd leave to plead in bar the application made by haate  Ttmay be that the plaintilf will uitimately be found eatitied to
|et asx‘;!':: the award, defeadnnt to takie short notice of trial. secovers Lut there is nothing pained by attempring to proceed in

Ou U2nd Qet., 1857, sdefendant filed pleas tafivst comnt—~1. That an unreasonable or irregalar vourse with 2 view to shutiing out n
the subwisnon was reveked by bim, Zud. That the acbitrators ; defence.
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Tug Vicroria Praxx Rown Comraxy v. Sonoxs.
Appeat from sexsions—13 & 34 S o, b4,

Querre, whather 8 party, having sppealed to the Quarter Fessfone, under 134 13
Vic., ch, 5 from & contletieon by a justice of ey pesce, Bar gay eight of appeal
from the deciston of that eourt,

$fsnsh right exists the conviction must bo refurned to the conrt above, anen-

tezinyg the appeal.

The appetlant, having been convicted by one Robert Bird, a
Jjustice of the peace for the county of Hastings, for passing a toll-
gate on defendnnts’ rond withowt paying the lawful toll, appeated
to the Quarter Sessions, where the case was tried by a jury, and
a verdict rendered for respomieuts, uphelding the conviction.
The proceedivgs weve removed into this court, by certiorers, but
the return to the writ set forth only the evidence, and the charge
of the chairman of the sessions to the jury.

Jellett for tue apellant, Walldridye, Q. C., contea,

The court held that the conviction should have been returned,
being the ground-work of the proceeding, and that for want of it
the cause was not properly befure them, and could not be enter-
tained. They also expressed doubts whether there was any riglst
of appeal to this court, under the circumstances, the defendant
having appeafed to the Quarter Sessions, uuder 13 & 14 Vie., ch.
54, aud given the bond required by that siatute, the condition of
which is that theappellant shall ¢ appear ot the said sessions avd
try such sppend, and abule the judgment of the court thereupon;™
bat ag the parties had both concurred in bringing the matter vp,
the appeal was dismissed withiout costs, aud the vecord was order-
ed to be ramaitted to the court of Quarter Scssivns.

Dresierp v. Gaear Westeax Ranway CoMpans.
Demurrer—Surplusuye—Practice.

An Allegation of datmases on a grousd n whiell the Plaintif is not entitid to
recoser does not ferms geeund (or detureer to & declarutioa,
Mero surplisage Is not a gowd ground lor dawseren
{6tk Octodber, 21837.}

'Lhis action was brought by the plaintiff as adminisiratriz of the
Iate Edmund Duflield, for damages on account of his death, whicl
wax ocensioned by the Degjardins Canal Bridge accident on the dif-
fendant's line of Railway, near Hamilton.

The declavation, after setling out the accident and death of
said Duflield, proceeded, < and thereupon the plaintiff, as such
admintsiratrix a aforeseid; and for the benefy of the said Ellea
Dufiield,” (piaintiff}, * and also for the benefit of Mury Duflield,
sister of tae said Edmund Duffield, brings her snit,” &e.

The defendunt demurred to this declaration on the ground that
the action was brought on behalf (nmong others) of Mary Dufficld,
no damages on hier account beiug recoverable at Law.

Horphy (1L, B.) upplicd to huve this demurrer struck out as
frivolous on the ground,~—Ist. That even if the claim on behalf
of Mary Dufield were not gaod, yet it was not o ¢..use of demurrer
to the wweir declaration,  He cited on this poiut Amory v. Brod-
rick, 1D & R, 361, 6 B& A, 712, aud Duglicld v. Scott, 3T R, 374,
24. That a non-complinuce with a rule of practice not aflecting
the substance of the plemling cannot form ground for demurrer.
He cited ou this paint Vere v. Galdsharouyk, I Bing. N. C. 833.4;
Tyndall v. Utlestorer, 3 Dowl. 25 Darting v. Guraneg, 2 Dowl 335.
Nor can & mere inaccuracy not affecting the substance of the plea.
He cited on this point Marshall v. Thomas, 4 Moore & 8. 98:
Stranegham v. Buckle, 1 1. & W. 519; Harrison’s €. L. P, Aq,
P- 199, notes.

Drarer, C.J. C.P.—1 strongly incline to teeat the demurrer as
frivolous. If the allegation compiained of were omitted, an
eatively gaod cause of action would remain, and wlle per mutde
non vitiatur. It scems to me like ciaiming damages, on » breach
af contract, on several grounds, some of which the plaintitf cannot
be allowed to go into. The atlegation is surplusage, as it strikes
me, and may be wlolly rejecied and therefore is no grouund for
demarrer, It is ao graund of demuccer to & bresch that damages
are ¢laimed which plaintiff is not entitled to vecover: {Imory v.
Brodrick, 5B & A 712, and sce the cases collected ju notes 1 20
Saunders Reports, 285 & 6.)

I thiak tie plintiil on the whele entitled to the arder to sot
aside the demurrer 3 she mag, if she peefers i¢, take the onder to
ameud her deelaration without ¢osts. Order graated.

Mercer v. VoeuT ET AL
Yenuew ' hange thevenfow Fractics,

In all transltory actions the tenue may be changed by oither platntlll or defondant
ou his showing to the Coutt or Judpw & reasonable grouud therelur,

The planti] must amend his declaration n order to ehange his venue,

It osdes 20 expestite 1He trsd S the caso, Whien paimil swears that otherwisoho
witl pralabiy tose bis debs, it ny Lo comsidered suasonablo grousd for his
chauglog his venne,

{1at December, 1857.)

The particulars of this caso appear in the judgment.

Haoaury, J.—This is an action on & note—ples * non fecit.
Venue is Inid in Qxford, and Plaintiff moves on uffidnvit for leaveo
to amepd bis declarntion by changing the venue from Usxford to
Yark and Pecl, on the ground that unless he can try the cause at
the Winter assizes in the latter counties, ke is very likely to luse
hts debt. He also swears that, from conversations with defendant
he believes the plea was plended to gnin time muerely, and that
there is no real defence.  No aflidavits are filed by detendant, but
he abjeets to the propesed change.

The practice is not veryeaplicitly statrd in the beoks, In Chit-
ty's Forms 1834 page 771, it is stated “ In a tramntory action
if the plaintiff having laid the venue in one county atterwards de-
stres to change it to another, be suny obtain a Judge's order for
leave fo amend the declaration by attering the venue accordingly,
upon satisfying the Judge that there is reasonable grouud for the
application.

in Chitty's Archbold, 1856, Vol. 2, 1273 4+ If the plaintiff from
circamstances xhowld afterwards desire to chuuge the venue (in
tranzitory actions) he may obtaiu leave to amend his declaration
upan stating to the Court or Judge any reasonable groumi for this
application, even after plea pleaded. tsgue joined. or non-suit.”
In Bagley’s Practice’ 322 ¢ As the plaintiff Las it in his own power
t0 lay his venue in'the Couaty tn which it is most convenient for
tim o try it, in the first ustance, the amendment will only bo
allowed under peculiar cireumstances, and uniformly upen pay-
meng of costs. In Fie v. Bousfield, 2 Dowl. N. 8, T05 (3843)
Witliams, J. says, * The defendant might have had » good ground
for wsking the Court to change the venue. But the plaintiff who
tad his option when he brought his action and had & complete
knowledge of all the circamstances connected with it, must shew
4 veasonable ground for such application. I think that the appli-
catien is not & matter of course, but that the plaiatiffeusy lay
his grovuds for it.””  Most of the older caves nrecited in Crooksv.
House, 3 U.C. 0.8. 308, where an application by plaintiff to chapge
the venue after bis cruse having been struck out of the dacket at
Niagara asstees, wnd his ouly reason being that by changingto the
Home Assizes he could try his case earhier. The Court refused
kis application ax inconsistent with general practice, unless some
very strong grounds were laid for it; Saderison v, Jayne, 16 C.8.
5603 Turnley v, London, N. W, Ry. Co., 16 €. B. 573, may be
notical.

Our awn Rule of Court, 20 Victeriee No. 19, savs, * In all ¢cases
the venue way ac any nct be changed according nx it shall appear
to the Court or Judge that the couse may be more conveniently
and fitly tried in the Dounty in which the cause of action srose,
or in that in which the venue has been laid.”

On the whole it appears to me that it rests altogethier an the
cage the plaintitf can wake out for making the chuuge desired.
Tn this ease I think he has shewn sufficient grounds, and I allew
the plaintidf to amend the decaration as asked in the rummons on
payment of costs, and that the venue be changed accordingly.

owapann
—

e

CORRESPONDENCE.

To the Edifors of the Laws Jonrnal.
Toronte, January 17, 1858,
Gexruexex,~It is much to be regretted that there is no
gentewan in the Profession willing to undertake the task of
publishing an edition of the Chancery Orders with notes of
decided cases, giving 1t 1he same time the Chaueery Statutes
and other similar fnformation for the use of Chancery practi-
stioners. The monopoly of publishing the Chancery Orders,
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seems to rest with tho Registrar of the Cuurt, whu besides
filling up his Reports with such matter, afterwads issues the
orders as he plenses and at what price he pleases.
* * * * * * *
* * * * * *

By inserting this communication in your next number you
will add one more to the many obligations under which I, in
cou 1on with vther members of the profession are placed, by
your indepeadent and fearless corduct in the exposure of
abuses, Yours truly, N

Lex.

[ We concur with so much of the remarks of our correspon-
dent as refer to the desirability of having the Chancery Orders
in a convenient volume, edited hy a inember of the profession.
This much of bis letter wo publish. The remainder refiecting
we think ratker too severely upon the conduct of a public
officer, we decline to publish. Speaking for curselves, we
have never known the officer in questis n ty he otherwise than
attentive and ubliging. We take this opportunity of thanking
him for several cupies of thie recent Chancery Orders.]—Enbs.
L. J.

1o the E:litors of the Law Journal.
Beawnvitig,Jan. 27th, 1858,

Sirs,—I am called upon in behalf of the Municipal Council
of the Township of Clinton, to ask a few questions for your
opinion on the fifth and eighth clauses of the Act, 20 Viet.,
cap. 69, which provides for the dispusal of Ruad Allowsnces
in Upper Canada.

1st.—Does the fifth clause of the said Act authorise the
Municipal Councils to convey to the parties the original
allowance on the report of the Surveyor without notice and
publication, as required in the cighth section.

2nd.—Does the eighth clause require the By-law to be pub-
lished befure being passed, or dves it merely require the
notices to be published.

An answer to the furegoing questions would oblige the Mu-
nicipal Council of the Township of Clinton, if you could give
the answers in your February number.

I am Sir, your’s truly,
Rowiey Kiusory,
Township Clerk.

[1st. No new road can be opened in liex of an original
alinwance under the Statute 20 Vic., cap. 69, until the passing
of a by-law “stopping up” the original road allowance.
This is as much necessary where no compensation is to be
paid under see. 5, as where compensation is to be paid under
sec. 4. Every suck by-law must be published as directed by
sec. 8.

[2nd. The By-law, i. e. the whnle By-law is rot of necessity
required to be published, though we advise this course as being
of all uthers the most simple and effective. When itis not
dure, 2 “notice thereof ”’ giving substantially all the informa-
tion which the by-law cuntains must Le published. The
olject is to inform all concerned of what is intended to be
done.—Ebs, L. J.}

1o the Editors of the Laiw Journal,

Messns Epitors,—By the 44th sec. of the 2 Geo. IV. cap. 1,
it is enncted that, ** No atlorney of this Court (Queen’s Benck).
being a merchant or in anywise concerned by parinership, public
or privale, in the purchasing or vending of merchandize, drc. shall
be permilted to practise in the said Court, {¢.” Now, suppose
an atlorney is engaged in manufucluring goods, buying the
raw material and convorting it into articles fur sale, and after-
wards dispesing of these articles by wholesale or'retail,—would
such a case come under the Statute above cited? I am anxi-
ous to know your opinion; I cannot find any case which has
been brought under the notice of the Court similar 1o the one
[ put, and as opportunities often occur in which an attorney
might turn an honest penny in this way, (although I admitit
is decidedly infra diy.) should the statute not interfere with
him, will you favour your pumerous subscribers with your
opinion thercanent?

Your obedient servant,

January 14, 1858, ENQUIRER,

[The clause to which our correspondent refers is repealed by
the recent Statute 20 Vie. cap. 63 ; but is re-enncted by sec.
22 of thas Statute. According to our view of the law the
case of the attorney mentioned by our correspundent comes
within the letter as well as the spirit of theAct. “ Enquirer”
is referred fur further infurmation to our editorial columns.—

[Eps. L. J ]

—

MONTHLY REPERTORY.,

CHANCERY.

Hansox v. Rerce, November 9, 10,
Solicitor— Lien of Solicitor—Set-of.

A cheque i3 deposited in pursuance of an agreement with a
solicitor, to be applied in payment of the amount to be recovered
by bis client, A., in an action against B., the party depositing
the cheque. The action is proceeded with, and judgment entered
up for the amount subsequently ascertained by arbitration to be
due to A. DB. has a cross claim against A., which he is unable
to plead in defence to the action brought agninst him. In pro-
ceedings taken under the bankruptcy of A., which happens sub-
sequently to the award, B. isallowed to prove his debt against
A.'s estate as a set-off.

Ield, that the solicitor with whom the cheque had been de-
posited did not therehy lose his lien for costs, and a bill to recover
from him the whole amount of the cheque was dismissed.

V.C.W.

o
M. R. Kxour v. Bowren, May1,2,4.5,6,
June 8.
Annnity—Memarial—Salicitor's purchase— Champerty—Limitations

-—Notice.

A memorial of an annuity subject to income tax is not defective
for not noticing & proviso in the dee i that any future reduction of
income tax shall enure tn the benefit of the grantor.

An objection to a purchase, as being by a solicitor from his
client, cannot be taken by » third party.

It is not necessarily champerty to buy an encumbrance which
is the subject of o wuit in equity.

Notice that the persons in possession of Iand pay the rents to
some per<on other than the owner, is noticc of the instrument
under which they are 3o paid.
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COMMON LAW. | REVIEW OF BOOKS,
Q.B. Erper v. BeavyoxT Nov. 6, 11.°

) Tur Lower CaNapa Jurist. John Lovell, Montreal. $4 per
Bunkruptey—Equitable plea of proof in bankruptey—Effect of  wnpum.
spliting a debt. .

A creditor of a bankrupt may prove for a part of his debt, and
give credit to the estate tor another part, for which he is secured
by a policy ; and n covenant by the bankrupt to pay the preunuws
ou the puiicy as they becowe dug, is a subsisting covennat to pay
the premiums as they become due, after the debtor bus been de-
clured u bankrupt und received lus certificate.

We welcome the commencement of the sccond volume of
this publicatiun.  The promises made when it wan first an-
nounced, hiave bean more than peiformed.  The intention was
1o issue in a year twelve parts of twenty-eight pages each, or
in all three hundred and chirty-six puyzes,  This bax been dune,
and more too, for the first volume contains no less than three
hundred and reventy-six pages, ur furty puges mare than pro-
. ' o 90 mised. The first number of volume 1L, nuw before us, con-
QB ENotaxD v. BLACKWELL. Nov 20 iins in part the report of w very interesting and important

Practice— Bill of sale-—Residence of att-sting wilness. case recently decided in apped, (Wdeox v, Wicox.) In a

By 17 & 18 Vic. cap. 36, tho attesting witness to a hill of histerical puint of view, it is of value 10 Upper, ns much as
gale'is to give his residence and occupntion.  fetd, that luoking Lower Canndians.  Oue and the chief questivn decided 1w that
at the purport of the Act, it i< complied with by the witness giving neither by the conquest. nor by the prochumation of 1763, nor
as lis 1e~idence, the place where he cnrries on bis business, aud by the Quebec Act of 1774, (14 Geo. L. cap. 83,) wasthe law

where he is to be found during the working huwms of the day. England as regards civil rights, intraduced into Canada,  The
judgment of the Court which displays great histaricul resenrch

Q3. Hesery v. Baru axp Qruers. Nov. 9,10, aud kuuwledge of constitutivnal luw, was yead by S L. 1L
Right of unpaid vendor to stop in transitu—Recision of contract— I:tfumnine, Baronet. In ths judgment Justices Duval and
Accrptance by vendee. Caron concurred, and from it Justice Alwyn dissemicd.  The

Where goods have been rent oﬁ'])y an unpaid vendor, and deliv- _iud;:mcl'n ".f lhf" lu.tter is not yet puplished. )Ve Slf"“ when
ered on the premises of the vendee, but ngainst his will, the ven- | we receive it give it more .th.ul ordinary consideration.  The
dor is not entitled to have biek his goods, the vendee becoming a , QUestion m‘\'ul\cd isune which was previvusly tiefue thie Courts
bankrapt, wiiess he demand them before the transitus has deter- ! L wer Canada, in @ case of Strart v Bowman reported in 2
mined und unless beture the vendee becomes banorupt there has & 3 L. C. Repurts.  Then, s now, there was sume difference

been u mutunl recisiva of the contract. lof .upini.‘-n. 'l‘.he truth if that no judgment ein be delivered
| which will satisfy the minds of all men. Opinions pro and
i . pro 3

EX Lig v. Coox Nov. 18. 1¢on have been given by Atturney General Yurke, Salicitur

' General De Grey, Attorney General Thurluw, Sulicitor General
Dustress—Second distress—Remoral of goods by party distrained | Wederhurne, Attorney General Museres, Chicf Justice Hay,

upon after sule. Cand others of the Judges and Crown Law officers of Englund

A bean stack upon the plaintifl s Iand, was distrained for u ?and Cannda, The preponderance of anthority favers the

rate due at the plantitf and sold by nuction.  The plaintift pre- ' opinivn expressed by Sir. L. H. Lafontaine.—[Juu'r Ep. L.J.]
vented 1ts vemoval by the purchaser, ana hineelf took down and -

removed tite beans and the purchase wmouvy was never paid.—
1etd, that a second distress was regular.

i
| 'Tiue Reves, Oroers AND REGULATION® s 10 PRrACTICE AND
¢ Preavinc 1N Tue Courts oF QUEEN'sS Bexci axp Commun

Q.B. Nomu-s v. Inisu Laxp Coxpaxv. Nev. 17 Presg, ror Uprer Caxaba; Under the Comtmon Law Pro-
17 § 18 Vie. ch. 125, sec. 68 —Mundumus—Public duty under| cedure Act, 1856, with Nutes Practical and Explauatory.
Royal Charter—DPersonal interest of platntiff. By Robert A. Huarrison, E<q., B.C.L., Barrister at Law,

This Court will graut a writ of Mandamus to enforce the fulfil- |  Maclear & Cu., Torento.  Price $1.50.

grant, : :
ment of a duty in whfch the plmnm?' 18 personally interested | [ this work Mr. Harrison has given the profession a large
where such duty is not in the nature of a mere persanal contiact 4o, ,ung of information, well and conveniently arranged.
—therefure where a company incorporated by Royul Chinrter. aud , “oppo “areat budy of the rules ure taken from the Englich
bound by their deed of settlement to heep a registor of sharchold-1p 1oy “Many of them have been long in furce in Upper
ers, und 10 enter in such register the unwes of the representatives g 4T L e vaived judicnl expTun(iun both in Eug-
ot deceased sharcholdir, had refused so to do; Ifeld, that this, tand and in this country, and the Reports discluse a host o
Court had power tv graot & writ of Mandamus to compel such | cases. upun their construction and application
Ng':ng'}m' bem%a w. tter in which the pluintff aud the pubhcl In'thig view it was nbviuusrly inf;gm:mt to trace out the
are buth intetested. Py ) ) § N e
arigin of our present rules, and to collect and properly distri-

N T

C.C.T. ReGisa v. ELLEN JoftNsoN. bute the nuirerous cases on each. This it has been an olject

Evidence—Larceny—Proof of intestacy and property in ordinary— i with the nuthor to accomplish, and he hasdune the work well,

. ; Not only are all the cases of impurtance found in the Reports

Abrence of evidence as to majority of urticles specified—Efect of | ;.r(,uwlniy under view, but m:mfy cases decided in our puvm

evidence of intestacy w support «f an vrdictment for larceny " Courts un the Commen Law Pracedure Act are not contained
when the property s lard i the ordinary. * :

. Lin the aathurized Repurts, which 1 ¢
When a count for Inrceny charges the stealing of a great num- ! purts, which are carefully cullected and

. N . N : i in the work.

ber of things, n general verdict of Gailty will be supported by | noter 3 S . .
evidence th!:;nt unf one of the things mcn{ionc«l lias b'cf:u stolen, | ) L"f‘g befure i\llr. II.;.rrlsorE was in any way c""n‘:c!‘“\d with
notwithstauding there i» no cvidence as to the rest. the writer, 1 the cuncuct C the L?’w ‘,'"{r'lgl' the Editura fclt

Where & prisoner was found guilty upon a ¢ unt charging her D 4nd to nutice favourably * parts ™ of his Common L Pro.
with stealing a number of articles alleged to Le the property of | cedure Act, and the writer can sce no good veason for with-
the ordinary and there was cvidence that some of the nrticles hnd  holding au opininn which he believes the Judies and the
belonge:d to an intestate, and that they had been secn and miseed | Profession entertain, viz:—that Mr. Harrisn has displased
after her death, but as to the mjority of the things no evilence , immense industry as well a3 ability and legal acumen in the
was gisen  Held that ns there was evidence as 1o some of the » various legal works he has produced. Ihin chief work, the
things that they were stolen afier the death, the property in them i Commuon Law Procedure Act, would do credit to any legal
was properly laid in the ordinary, and the conviction right. writer. The present work is carefully written, and cuntaing
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thoe pith of all the decided cases bearing upon the new rules. | of reasoning, will agree in_the teuth and furce of his remarks.
Its value to the practitioner cannat be uver estimated. ‘The | He says : —* The professivn of the law though gerierally more
mechanical execution fully equals the English works.—[Sew’r | carped at than cither that of divinity or of medicine, is in
Ev. L. J.] its sphere as useful as either to the well-being of modern
society. It has always been found that when a people
become numerous, all having wants of various kinds to be
1supplied, it is the interest of the whole community and of

Notes Practical and Explanatory. By Robert A. Harrison, each member of it, to have a division of labour. If any man

Esq., B.C.L., Barrister at Law. Maclear & Co., Toronto, | @ the social state were to be his own lawyer, his own doctor,
l’ric; Sl. i ’ and his own clothier, it does not require much discrimination

This is nnother of Mr. Harrison’s $imely nroducti I to see that his estate, his life, and his comfort, would be a}l
has n:;;g :vi(t)h ?x:uch":'d r:;n’ts‘;n src a.risr,) "paoéeu 'u'g?:'worlg less effectunily served, than it he were himself to apply his
for th Connty Court Judg preparing & sepa nttention to some one calling, and when necessary summon
°‘;rh°° Co:ntg Court:.—rre'ltures of the Statute law have a tlularasmsmnce of others more skilful than himself in other
et ye s S N . catlings,
Jnt:)r";;i:)c;% gnéiu?mg:uéi.“ ;r:smﬁgs]'e:e;pmz Xeféﬂii":? fg:;i‘ ;';0 “Those who view society as organised in modern times,
Court Rules \\'Olﬂd in many instance pbe aleulated to le 5 and see in it numberless conflicting interests warring with
th(:a mc:.liéo’n oe aStroy—at o lev:nts w!:) ol :e ﬁire o b cm:'le~ each other, and yet all claiming its protection, must acknow-
full.? considered beforye being acted on Thc? Inbor of doing ledze the necessity of a vast accumulation of law and of trained
this, the author has saved to the practitioners and officers of ! mgcl;l‘;;(incﬁ to lmter[?ret. ‘{"d f{lnply : ’t'b The ftheonst w}]no
the Cuunty Courts, for he has carefully read all his former nl; m"j at tho pricetpies ?] Jusuc.e. em;(;i %\vdnnla .0“8']{-
notes, **the result was that parts were expunged, other parts | oo o 0% land can be easily a 'i‘r;]mxster;a . r" ds‘ én_mse d
modified, and additions made in several places so as to adapt | b posed to the experience of ages. Thenumber ofadjudicate
his matter to its altered subject.” points in the law of Englaund is estimated at one million and
The origin of each rule is carefully traced out—the deci- ahalf, aud are contained as may be supposed, in libr an;as of
sions serving to explain it given, and every pains taken to 23::;-“::;53: r:x}:zcn S';’?;Z; u’f.g t:;mgf? \ts!lheiscsxp?l,nzns'd‘emgn?en:?:;
muke the notes full nad reliable guides to officers and practi-|y,6'4h0 gocytion g'f a distinet prl"ofession Ta imkepthe profes-
tioners, A table is prefixed to the work, exhibiting at a g, equal to the knowledge and ability required of it, there

lance the connection between the Superior Courts and Count . . h P
éourts’ Rules. This like the rest oF Mr. Harrison’s warkg r_nusf’bcl ec’uh}:‘}r ]?r:}"]]g’ the offspring of previous prepara-
1on,”“—j3en’r Lp. L. J.

County Courr Rures. The Rules, Orders and Regulations
as to Practice and Pleading in the County Courts, with

evinces Inbor and ability well directed. t
There is an excellent Index to matter, and the mechanical =
execution is *first cluss.”—|Sen’r Ep., L. J.] APPOINTMENTS TO OFFICE, &C.
Tne Uerer Caxapa Law Direcrory 1858. J. Rordans, Law JUDGES.
Stationer, Toronto, GHORGE S. JARVIS, otCorquall, Esquire, to be Judee of u;a. Surrogate C(:urt‘
tationger, for the United Couatles of ‘Stormont, Dundas, and Glengary.—~{Gazouted 23rd
We are glad to see this very useful publication make jts, Jm. 1358
appearance again. It is very evident that another year's| CLERKS OF THE PEACE.
i ROBERT LEES, of Ottawa, Exquire, to be Clerk of the Peace, for the County of

experience hus .“0" ‘.‘een lost upon its industrious cum‘piler. ' Carleton, In tho room of F. ¢.. Powell, resigned.~(Gazotted Jan. 8 1858 )
We can hardly imagine that any law office would be without | JACOR PARRAND PRINGLE, of Cornwall, Esquire. to by Clerk of the leace for

3 3 i ] H 3 I the United Counties of Stormont, Dundas and Glengary,—in the room of James
a copy, the information it pgives is so various snd useful d s ) R85Ys
.y " . o Vringle, Exquice. teslgned —(Gazetted Jan 23 1858)
to the practitioner. To Clerks and officers of the different ' crraRLES ALEXANDER WELLER, of Peterboro', Esquite, to bo C erk of tho

Courts alsn, and in fact to all men of business it can| Peace. for the Urited Countles of Peterbory’ and Victoria,~in the roosm of Geo.
hardly be said to be less necessary as a book of reference. It| O D0lier, Esquire, deceased.—(Gazctted Jan 23, 1855.) .

=1 N HYS -4 CLERKS OF COUNTY COURTS.
contains ao almanac showing the Terms—Sittings of Courts!
. aki 1 H v & e JAMES FRASER. of Ottawa, Esquire. to be Clerk of tha County Court. and
—da)s for makmg Various services, &e. &e. i the Act to | Registrar of the Surrogats Court, fur the County of Casleton,—in the room of

amend the law for admission af Attorneys, and rule of Luw | Heary J. Friel, Esquire. resigued —(Gazctted 23 Jan, 1555.)
Society there-under ; the Judiciary—a list of Barristers and ; REGISTRARS OF SURROGATE COURTS.
Attorneys in Upper Canada, and their Toronto Agents;| ROBERTSON McDONELL. of Cornwall, Esquire, to be Registrar., of the Surrozate

Sels 3 3 ; 3pi P . Court, for the United Counties of Starmeont, Dundas and Glengarry, in the
County and Judicial officers in different Municipalities; Com-| i 0 4 O require, retigned.—(Gazetted Jan. 30, 1555

missioners for taking affidavita: Coroners, &c.; also Tables NOTARIES PUBLIC.
showing the time for taking different steps in an action ab| ypwny WILLIAM JONE2, of Cobourg, Gentleman, and SAMES MACLENNAN
Common Law in the Superior and County Courts, andin a  of Hamiiten. Esquiro Barmister aud Attorne at Law, to be Notarfes Public of
suit in Chancery ; tables of distribution of Estates, of Intes-| Ureer Canada—(Uazetted January 30. 1853,
tates in Upper and Lower Cananda, &e. GABRIEL BALFOU! UEN CORONERS, ' " o Co

These are some of the principal matters, and we consider | 4BHE éou;;‘“_":}“nf;"‘:g‘i((';f;\u 0N f;};')m’ to Ls Associate Coroners
their enumeration makes any rccommeundation of the work | WILLIAM JACKSON, aod NATHAN BICKNELG. M. Esquires, to ba Asso-
almost unnecessary on our part, ci*g‘?a!;f? fu‘:.atxh‘l‘sggim Couatics of Frontenac, Leunox, and Addivgton.

Not the least interesting feature in the publication thig | THHatied-m-= ‘)RETUR\,I\, G OPFICERS.

3 13 3 M b4 g
yoar to us is, *“a skotch of the growth and presect importance | 4,,x pryr,AYSON, Fequire, LD, to be eturoing Ofticer, for the Village Elors,
of the Legal Profession in Upper Canada,” by way of o pre- 1" under the Act 20 Viet, cap 107.—(Gazetied Jan %, 1857 )
face. It is succinet and well written, and will we doubt noy e _
be read with much interest by very many who havo not had
time or opportunity to make themsclves acquainted by ° 1_'0 ?OR‘RES PO ':' DEN TS°"
research with the details of our professional history. We| L= TIR)M—HJhnuon.\, and Exqumiz.—Seo “Correspondence .
cannat furkiear, even at the risk of its being supposed to be out l;*“' e T, A,i‘“‘ or A Divrstoy Cover.—Soe * Division Courts.
of place here, giving an extract from the ** sketch ” in which, Tulqlm&\_cn:\.tffle‘;:ww:l :::Q:O‘\Lﬂ,l':!; l:; Qe&s;n s cannot afterwa-ds be su.
- - 0 . . e H *! [ ) el P . tt (3 % >

the writer views the Profession as o nceessary element of | L0037 % nore formal one—seo Chaney v. Payne, 1 4. I T12; Sclwood v.
civilized soviety. We feel satisfied that every mind capable | Mouut, 1 & B.726.
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J. RORDANS, LAW STATIONER, l IN A FEW DAYS.
ONTARIO HALL, CHURCH STREET, TORONTO, C. W. ;7 IE COMMON LAW PROCEDURE ACT, 1856. The

s oo |

EEDS Engrossed and Writings copied; Petitions, .

Memorials, Addresses, Specifications, &e., prepared ;

Law Blanks of every description always on hand, and printed

to order; Vellum Parchment, Hand made Medium, and Demy

ruted for Deeds, with Engraved Headings. Brief and other

Papers, Office Stationery, &e. Purchment Deeds red lined

rod ruled ready for use. Orders from the Country promptly

atrended to. Parcels over $10 sent ftee, and Engrossments,
&c., returned by first Mail.

NEW BOOKS JUST RECEIVED.

:M:ACLEAR & Co. have just received the following

New and Standard Works, which will Ue sent free to
any part of the Provinco on receipt of the published price.

BARTH'S TRAVELS IN CENTRAL AFRICA; 3 vols,
Maps and Culoured Lithographs. Price, GOs. '

THE NORTH-WEST PASSAGE; personal Narrative of the
Discovery of the North-west Passage, by Dr. Armstrong,
Iate Surgeon of the * Investigator.” Maps and Illustrations. !
Price, 7s. 6d.

VIRGINTA ILLUSTRATED; by Porte ‘Crayon.
Library Edition. Price, 12s. Gd.

BOAT LIFE IN EGYPT AND NUBIA; by W. C. Prime,
Price, 6s. 2d.

TENT LIFE IN THE HOLY LAXD; by W. C. Prime.
Price, Gs. 3d.

ADVENTURES AND EXPLORATIONS IN IIONDURAS
by W.T. Wells, With Maps and numerous Itlustrations.
Price, 10s,

NOTES OF EUROPEAN TRAVEL IN 1856; by Rev. J.
Edwards, Price, 5s.

CHINA; by Sir John F. Davis, late Governor of Hong Kong.
2 vols. Price, 20s.

The Chinamania, created by late Events, has called for a
new Edition of this valuable Work, it has been considera-
bly enlarged, and the Narrative of Events brought down to
the present time,

DORE; by a Stroller in Europe. Price, 5s.

JAPAN, LOOCHO, AND P00TO00; by A. L. Ialloran.,
With Ilustrations. Price, 10s.

AMERICA AND EUROPE; by Adam G. De Gurowski.
Price. 6s. 3d.

FORMS OF CONVEYANCING ‘
{OR SALE at MacLEARr & Co.’s, 16 King Strect

East, Toronto:—
DEEDS (FULL COVENANT), WITH AND WITHOUT DOWER i
Do. SHORT FORM, do.
PARCHMENT DREDS.
MORTGAGES, WITH AND WITHOUT DOWER.

Elegant

Do. WITH POWER OF SALE.
Do. INSURANCE COVENANT.
Do. SHORT FORM, UNDER STATUTE.

ASSIGNMENTS OF MORTGAGE.
CERTIFICATES OF DISCHARGE OF
CHATTEL MORTGAGES.

LEASES.

AGREEMENTS FOR SALE OF LAND.
ASSIGNMENTS OF LEASE.

BLANK BONDS.

MORTGAGE.

County Courts Procedure Act, 1856, fully annotated,
together with the C. L. P Acts of 1857 ; and a complete Index
ot cases and of subjectmatter, §7. By Robert A. Iarrison,

Esq., B.C.L.
MACLEAR & Co., Publishers, Toronto,

MONEY  do.
BOXNDS TO CONVEY LAND ON PAYMENT OF PURCIIASE
MONEY.

ﬁ'@%
Z-We

D. 0. No. 13. (13 and 14 Vic., Cap. 5.)
INSPECTOR GENERAL’S OFFICE.
Cusrods DEpARTMENT.

Toronto, 18th October, 1857.

NOTICE is hereby given, that H1s EXCELLENCY

THE ADMINISTRATOR OF THE GovVERNMENT, IN CoUNCIL.
has been pleased, under the authority vested in him, to order
that Unwrought Stone, now charged with a duty of fifteen per
cenlum, ad valorem, ae a non-enumerated article, be placed in
he liat of Guods paying a duty of two and a half per centum,
od valorem, from and after this date, and shall be rated ac-

cordingly. By Command,
R. S. M. BOUCHETTE,
113 in. Con nissioner of Customs.

;. 0. No. 14, (16 Fiot. Cap. 85.)
INSPECTOR GENERAL’S OFFICE.

Ccsrons DEPARTMENT.
Toronto, 13th October, 1857.

NOTICE is hereby given, that His EXCELLENCY

THE ADMINISTRATOR oF THE GovERNMENT IN Couxcir,
has been pleased, by an Interpretative Order, bearing date
the 10t of October, instant, to direct that Lithographic Print-
ing Presses, Printing Ink, and Implements of all kinds, be
admitted to entry free of duty, in accordance with the terms
of the Act 18 Vie. Cap. 5, exempting Printing Presses, Mate-
rials, and Implements of all kinds frem duty.

By Command,

October 20th, 1857, R. S. M. BOUCHETTE,

11—3 in. Commissioner of Customs.

CROWN LAND DEPARTMENT.
ToroxTto, Oct. 13th, 1857.

NOTICE is hereby given that the Lands in the

Township of Rolphin the County of Renfrew, U. C,,
will be open for sale on and after the 11th next month, on
application to the Resident Agent, William Harris, Esq., at
Admaston near Renfrew,

For list of Lots, and the conditions of Sale, sce the Canada
Gazette, or apply to Mr. Ilarris.
ANDREW RUSSELL,
11—6 in. Asst. Commissioner.

CROWN LAND DEPARTMENT,
ToroxNTo, 21st Oct. 1857,

OTICE is hercby given that the Lands in the
Townslup of Barrie in the County of Frontenae, U.C,,
will be open for Sale on and after the 17th of next month, on
apolication to the Resident Agent, Allan McPherson, Esq.,
at Kingston.
For list of Lots, and the conditions of Sale, see the Canada
Gazette, or apply to Mr. McPherson.
ANDREW RUSSELL,
11—G in. Asst. Commissioner.
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PROVIDENT LIFE ASSURANCE COMPANY,
TORONTO, C.W,

LIFE ASSURANCE AND ANNUITIES.—ENDOWMENTS
FOR CIIILDREN.—PROVISION FOR OLD AGE.
CariTabiieseen £100,000. | Patn vraneesn. £11,600,

"THE ProvipeNt Lire AssUurRANCE & IXVESTMENT
Coupany is now ready o receive applications for Life
Assurance in ull its branches, and for granting Anauities.

‘The Directars of the ** Pruvident” are determined to conduet
the hu<iness of the Compuny on equitable principles; and,
while usging every necessury cantion in the regulation of their
premiums, will give parties assuring every legitimate advan-
tage to be nttained by r local campany,. Having every facility
fur investing the funds of the Company nt the best pussible
rates of interest, the Directors have full confidence that, should
the duration of Life in the British North American Provinces
be ascertained to be eqund to that of the Britiah Isles, they will
be able at no di<tant day to make an impurtaut reduction in
the Rates for Assurance. Till that fact is ascertained they
consider it hest to net with caution,

With regard to the “* Bunuses” and * Dividends” so osten-
tatiously paraded hy same Companies, it must be evident to
every *“thinking man” that no Company can retarn Jarge
honuses without first adding the amoeunt to the Premiums:
Jjust ag sne teadenmen ndd s much tu their prices, and then
take it off amain in the shape of disconnt.

Tables of Rates rad forms fur application may be ahtained
at the Offide of the Camprny, 54 Kivg Street kast, Toronts, or
st any of the Agencies.

DIVISION COURTS.

\r ACLEAR & Co. desire to call especial attention
1 to their Stack of BLANK FORMS fur Division Cuourts,
which are gut up suitable fur every County in Upper Canada,
are well printed on goud paper, and embrace all the Forms
requisite fur these Cuurts,

Procenere Booxs, Casu Buoss, Bxecorion Booxs, Junces'
Lasts, &e., &e., always kept on bund, aud suld at prices which
defy campetition,

Turants, January, 1838,

NUOW READY

{IE NEW RULES OF PRACTICE AND PLEADING
of Trinity Term 1836, with copious Practical and Expla-
natory Notes, and an Index 8160, Editor, Rubert A, Harri-
son, fsq., B.C.1I.
THE COUNTY COURTS RULES, fully annntated, together
with an Index, 81, Editor, Robert A. Harrison, Esq., B.C.L.
THE STATUTES OF PRACTICAL UTILITY in the Civil
Admimstration of Justice in Upper Canadn, with a full aualy-
tieal Index, full law ealf, 81  Editor, Robert A Harrison,

Esq., B.C.L.
MACLEAR & Co., Pablishers, Toronto,
MUMICIPAL MANUAL,

WITH XOTLS OF ALL DECIDED CASRLS, AND A FDLL ANALTTICAL INDEX.

’,V ESSRS. MACLEAR & CO. beg to announce
4 that they have made arrangenients for the publication
of the ahove work, 50 soon as the Consvlidated Bill now befure
the Legislature zhall beenme law,

Editor—Roserr A, Haraisoy, Fsq, B. C. L, Author of
“ Robincon & Harrison's Digest,” * Comumen Law Procedure
Act, 1856, “County Courts Procedure Act, 1856,” ** Practica)
Statutes,” ** Manual of Costs in County Coorts,” &e.

NOTICE.
Provixcisn Secnerany’s Orrice,
14th January, 1858,

TO MASTERS OR OWNERS OF STEAM VESSELS,
OTICE IS HEREBY GIVEN, That on and after

1N the opening of Navigation in the Spring of the present
year, & strict complinnce with the requirements of the several
Acta relating to the inspection of Steam Vessels will be insist-
wd on, and all penslties for any infeaction thereof rigidly
enforced. By Command,
Y. A. MEREDITIH,
Ausst. Sevretary.

. NOTICE.
\VHEREAS Twenty-five persons, and more, have

organized and furmied themselves into a Horticultural
Suciety for the Town and Townghip of Niagara, in Upper
Canada, by signing a declaratian in the form of Schedunle A,
annexed to the Aet 20 Vie. cap. 32, and have subscribed a
sum exceeding Ten Pounds, to the Fundsx thereof, in compli-
ance with the 48th Section of the snid Act, and huve sent a
Duplicate of said declaration written and sigued a3 by law
required to the Mininter of Agriculture,

Therefora I, the Minister of Agriculture, hercby give notice
of the said Sueiety as * The Niagara Horticulrural Society,”
in accordance with the provisions of the said Aet.

P. M. VANKOUGIINET,
Mioister of Agr,
Bureru of Agriculture & Statistics,
Toranto, dated this 18th day of January, 1858,

NUTICE.
'\/ HEREAS Twenty-five persons, and more, have
organized and forined themselves into a Horticultural
Soviety fur the City of Hamiltor, in Upper Canada, by signing
a declaration in the form of Schedule A, annexed to the Act
20 Vic. eap. 32, and have subscribed a sum exceeding Ten
Pounds to the Funds thereof, in compliance with the 48th
Section of said Act, and have sent a Duplicate of snid declara-
tion written and signed as by law reqaired to the Minister of
Agricultare.
Therefure I, the Minis‘er of Agriculture, hereby give notice
»f the furmation of of the said Suciety as *“ The Hamilion
Hortienltural Society,” in acenrdanca with the provisions of

the satd Act. P. M. VANKOUGHNET,
Minister of Agr.

Buareau of Agriculture and Statistics,
Taranto, dated this 18th day of January, 1858,

NOTICE.

\ HEREAS Twenty-five persons, and more. have

organized and formed themselves into a Uorticaltural
Saciety for the City of Kirgston, in Upper Canada, by sigaing
4 declaration in the fuorm of Sehedule A, unnexed to the Act
20 Vie. eap. 32, nod bave subseribed a sum exceeding Ten
Pounds to the Funds thereof in compliznce with the 48th
Section of said Act, and have sent a Duplicate of said dectarn-
tion written and signed as by b required 1o the Ministerof
Agriculture: '

Therefure, I, the Minister of Agriculture, hereby give notice
of the snid Society as < The City of Kingston Agricaltural
Society,” in aecordunce with the provisions of the said Act.

P. M. VANKOUGHNET,
Mipister of Agr.

Burean of Aericultare & Scatistics.
27th Junuary: 1838,
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VALUABLE LAW BOOKS,
Recently publi 2d by T. & 4. W, Johnson & Co,,
197, Chestnut Streot, Philadelphia.

(FOMMON BENCH REPORTS, vol. 16, J. Scott.

Vul. 7, reprinted without alteration ; American notes by
Hon. Geo. Sharswood, S$2.50.

ELLIS & BLACKBURN'S QUEEN’S BENCIH
REPORTS, vul. 3, reprinted without alteration ; Americun
notes by Hon. Geo, Sharswood. $2.50,

I,‘NGLISH EXCHEQUER REPORTS, vol. 19,
4 by Hurlstone & Gordon, reprinted without alteration;
American notes by Hon, Clark Hure. $2.50.

AW LIBRARY, 6th SERIES, 15 vols., §45.00;

a reprint of late and popular Excuisn Enexestary Law
Beogs, published and distributed in monthly vombers at
$10.00 per year, or in hound volumes at $12.00 per year,

YLES on BILLS and PROMISSORY NOTES,
fully annotated by Hon. Geo. Sharswood. $4.50,

ADAI\I’S DOCTRINE OF EQUITY, fully anno-
tated by Henry Wharton, Esq,, nearly 1000 pages. $3.30.

SPENCE’S EQUITY JURISDICTION,
8va. $9.00.

'\VILLIAMS'S LAW OF PERSONAL PRO-
¥ PERTY, edited by Benj. Gerrard & 8. Wetherill. $4.00.

EADING CASES IN LAW AND EQUITY, 3
4

Series, 7 vols.

SMITH’S LEADING CASES, by Hare & Wallace,

2 vols.

1855. 2 wvols. 811.00.
AMERICAN LEADING CASES, by Hare &
Waullace. 2vols, $10.00.

AWLE ON COVENANTS FOR TITLE.
1854, $5.50.

ILL ON TRUSTEES; full Eng. & Am. notes
by H. Wharten $5.50.

USSEL ON CRIMES, 2 vols., 1853, by Judge
Sharawood. $12.00,
OSCOE ON CRIMINAL EVIDENCE, 1834,

by Judge Sharswood. $5.50.

A\ RCHBOLD'S NISI PRIUS, by Judge Findlay.

2 vols. S7.50.

TP HIBAUT'S SYSTEMDES PANKEKTEN
RECHTS, with copious notes, by Nathaniel Lindley, 82.50,

XCHEQUER DIGEST; a full and carcfully

_4 arranged digest of all easss decided, from MeCleland &
Y:nmge to vul, 10, Exchequer Reports, by Asa J. Fish, Esq

$5.000.

IITE & TUDOR'S LEADING CASES IN
EQUITY, by Hare & Wallace. 3 vols. $12.00.

BROOM’S LEGAL MAXIMS, 1854, §4.00

T. & 3. T, 3otmson & €o's Raw Publicatons,

LAW BOOKS IN PRESS AND IN PREPARATION.

INDEX TOENGLISH COMMON LAW AREFORTS,

A degernd Todee to all the Pointa decided In the Baplioh Comnon Law Reports
from 18K to the prevent thne, By Geo W. Blddle aud R, L McMurtels, Fsys,

STARKE ON EVIDENCE,
ARRANGED AND COPIUILY ANNOTAYED BY HuX. 6t SHARSWOGD,

A Practical Tr atine nn the Law of Evideace. Bv Thatmne Starkle, Esq.  Fourth
Fugheh FEdbjon, with sery considersble Alteraions and  Additians; lucorporas
tng the Matulen und Heparted Cares to the thine of pabtivation. e 2. M,
Dowd.swell & d J. 8 Maloolnn, Haquites, Dieeivtersat-taw,  Canefidly and
gxh\m:;g aguotated {with refetenes to Amerleat Caser, by oo, George

rsw ood.

mm—

BEST ON EVIDENCE AND PRESUMPTION,

A Teentize on the Principles of fvidencs with Practior as to frouds tn Couris
of Cumatin Law , sto Presumptives af Law aud kact. aud the Theory and
Hules ot Chrcwmetae tial Pooof in Crlmival Casene By W, M, Best,  (anfully
asuoimted with reforencs to American Dedsivha

n——

THE LAW OF, VICINAGE,

A Penctical avd Elementary Treatfre on the faw of Vidnage, By Heonry
Wharton.

TUDOR’S LEADNG CASES.,

Lewling Cases on the Law rolatios to fted Pogerty, Guvegancing, and the
Coretruction, af Wetle wbih gotes by Onen Dadden Tudor authar of Leadimy
Qug s an Eqefy. WRE sery 1t Notes eefasivg to Ameidosn Decfatung, by
Huury Whaeton,

SMITH'S LANDLCRD AND TENANT,

Tho Law of Jundiont and Temant Ueing o Courss of Lectura delivered at the
Law fnstitotion by Johin Willan Sun b (Auathor of Leading Cases ) With
Notea and Additlons by Froderiek Philp Maude 6f the Yaner Tewnple. With
additfonal Mutes referdng W and ustrating Ameriean Law and Decisions, by
% Pemberton Morrks, B,

BROOMIS COMMENTARIES.
taries on the C Law. as fntreductary 1o it rtudy, by Herbert
Broom, M.A., author uf ¢ Legal Maxius,” and < Parties 1o Actions,”

BROOM’S PARTIES TO ACTIONS,
Practical Rules fordetermining Purtles to Actious, Dizested and Armnged with
sates. By Herbert Broom, Author of = teal Maddws” Feem the second
London Editlon, with coplons Amesiean Notes, by W, A, Jackeun, ka.

WILLIAMS?’S LAW OF REAL PROPERTY,
AMERISAN MOTIA BY W. i RaWMLE. £3Q.

Drinciples of the Luw of Rusl Pepecty, intended ar x firat baak fur Studentx tn
Conveyancing By Joshua Wilinme  Seond amerian Editton, with cpious
Notes and Refeceniors to Aweclesnn Cuses, by Wiltlam tienry Bawly, Author ot
*Corensats fur title”

COOTE ON MORTGAGES,
EBITED WITH CUPIOUS AMENICAN MuTrs.

A Treatire on the Law «f Mortzazed, By R I Caatw, ¥sq. Fourth Ameciean
from the Thivd Engll-h Bdithn, by the Authior aud R, Coote, Fsq., with Nutes
and Referencs to American Caces,

SUGDEN ON POWERS.
A Practical Treatise of Powers, by the Rizbt Hon, S Hdward Susden, with
Apicrican gotes and References to the iatest Cases.  3rd Awmerican Budition,

ANNUAL ENGLISH COMMON LAW DIGEST
FOR 3855,

An Amlytical Digest of the Reports of Craes decided {u the Foglish Courts af
Common Law  Exychimquer, Bxehequer Chamber, and Nisi 'rigs, by the year
1855, §n cantinumiion of the Anoual Digest hy the iste Henrv J pemy,” By
Win, Tidd Pratt, Fsq  Aresuzed for the ¥ngdish Common Law and
Exchequer Repasts, aud disteibuted without chargs to suliscribens,

SMITit ON REAL AND PERSONAL PROPERTY.

& Practicat Compendinm of tbe Law of Heal and Perwinsl Property, at con-
nected with Comveyancing, by Joshih W, Smith, Editor of MRfad's Pleadings,
&e, with Nutea referting to American Cates 2nd Mlustruting Americsy Law,

ROSS'S LEADING CASES ON COMMERCIAL LAW,
Vol 3. frrincipal and Surety and Agent.  Partnenslitp,
ENGLISH COMMO NLAW REPORTS, Voi. 83,
Edited by Han, Geo Sharswood,

ENGLISII EXCHEQUER REPORTS, Vor, I1.
Rdtted by Hon, J. 1. Clark iare
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THE PRESS.
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This {8 & vety usoful monthly, contajoing reports of important law
causes, and goueral information connected with the admintatration of
Justico fa Uppur Canada.  Although more particularly intended for the
peofession, y et every man of bustness may learn much froy it that may bo
of real advantage to him. It has bitherto been published in Barrle, but
will henostorth bo In Toronto. W rejoico 10 seo that Hobert A. llarrison,
Esq. B C. L, is to be connected with tho journal. Ile fs a young gentlo
mun that bas already highly distivgulshed himself i his professiun. and
with liteeary tulents of no ordinary ktud, e will provo to b of great ad-
vantage to the Law Journal.~Bramplon Times.

Woare Jﬂ to notice that this able monthly is, for the futnre, tobo
edited and published in Toronto, and that Hobert A. Harrison, Fsq,
B.U.L. 18 becomo a jolut Fditor. s accession to the editorial & aff must
prove to the profession to whom he i3 now s weli known as the author
of 80 many works in general use. no amall gain. With Mr, Harriton is
associated W D, Andagh, Esq., who bas for some time been favorably
known as an Kditor of tho Jouraat  Notwithstanding the public cautjon
of the Journal fn Barric, it has uader the maunaguinent of the Jon. James
Pattan amquitred & very wide and extended circulation. Now that it isto
be published in Toronto, it is reasvuable to expect that fts circulation
will by fucreased, It ig a psper which should bu fu the hands of overy
Jutigo, Lawyer, Coroner, Maglstrate, Clerk and Bailif in Upper Canads,
Wo hope. however, that the conduciors will seo it to widen the list of
their exchanges and so increase the clecle of thelr usefulness,

1t s grvat wiistake to suppors that Sudies, Lawyors, Divisjon Court
Clerks, or Bailiffs are the sols persons [nterested fu the adminiatration of
Justice.  The public at lurge have & decp Interest Ja, and feel a Jively
syiapathy with the seutiments of a writer who propounds measures of
law reform calculated to advanco the public good. No discussiou how-
ever well attended upon subjects of legal interest, can bo satisfactorily
carried on Ly the lay press.

The public require t) by fnformed not only as to the extstenco of an
abuse which needs a remedy, but as to the nature of the remedy required.
For such information the inore proper and morv prudent coune is to turn
10 tha evlumns of 4 newspaper couducted by men whoss whole 1ives and
tratluing pecullarly befit them for tho expression of sound views. The
number of the Journal befors ur which is that for August is replete with
legal lore  ‘Tua Editorial Department bears marhed vvidenco of know-
ledge aud abitity,—Turonto 2omnes,

Upper Canada L1 Journal, edited by Messrs. Ardagh and Harrison,
The ofice of publicaiion of the above exceltent Journal hias been removed
to Toronto  Tho Juurnal contains a varicty of legal decisions and infor
mation foteresting to rohicitors. conveyancers Insurance agents, division
conurt clerks and munieipal offiers, which cannot bo obtained elsswhere,
~Ntralford Ecanuner.

We subjoln an article from the Law Jouraal, a legal periodical—indeed
the only .20 published fn Uppper Canads—showiog the immenso pro-
gress of the Dictsion Courts.

Thix periodical, which s now pullished in Toronto, is conducted with
much ability and i3 very useful to all haviug business fu the Superior
and Diviston Courts —.tdwance.

Wo bave reccived the last three numbers of this able legal serial
although from various causes we havo Jaid them on one stde. Negleet
: as uot baen the cauce of this apparent fnditference, but the very con-
teary. Wo wished for learned letsure to dg them justice; and wo have
Yoo favored with the assistance of a fiiend, abler thae oursclves to give
an opinfon on the merits of 2 purely professiinal Journal  Frown him
we underatand that the Jaurnal 13 naindy odited by B A Harnison, Fuq ,
B C. L. Barristerat-law. n gentleman whose name is 2 suficlent jzuaran.
teo of its value aud ability.  He is well knowa as the joint compiler of
Robiasen's and Uarrison’s Disest. a work whose metits aro fawilarily
kunown to all Canadian lawyers. 1z mory recent work on the « Common
Law and County Courts’ Procedure Acts™ will doubtless add to his pro-
fessinnat reputation.

The November nutiber of the Zaw Journal contains somo forefhilo obe
#ervations on the present unsatistactory condition of the Law of Dower.,
The remarks on the liability of Bauk Sharclolders arealso deserving of
attention —Ciourg Star.

The cxtensive usofulness of this Journal s not appreciated as gencrality
as were desirable. 1t ispot. ns many conecive, useful alone to the Juwyer
aud the Student. Men of buxness, hankers, the comwunity will denve
the greatest houefit from the persual of its pages. In a country such ss
ours wherv slmost every fudisigunl we mect is cither a plslotiff or de
fondant. it s a duty which a man owes to him-elf to Jearn sometbing of
the operation of thy 1aws by which we abideand aro zoverned, Yor this
tha Law Journal is of incaleuable service. To our young men we would
cspecially recommend 168 eareful and attentive stndy ; and we undertake
to warrant that after a few months they will obtain more business and
loxal knowledyzo thar they could otherwise acquire from as wany years
study of the largest biack letter tomes. The Law Journal fs presided
over by Mr Harrison, of the Attorsey General's Depastment—a geotleman
of varied and cxtencive erndition; and who | «x thus far given evidenco
of a high order of ability which tinst rapidly commaund foe him o foro
went position §n s profession.  We wish the Law Journal every suceess,
—~Catholic Cdizen.

Somowhero it has been sald that to know a peopla thoroughly, it Is
necessary to study thefr laws—to ascertain how life and property are
protected. This ably conducted Journal tells us how the laws enacted
by government are administered in Upper Cantda, f¢ tells us—what
everybody kuows—that law 13 expunsive, aud it adds that chesp justice
s a curse, tho oxpense of tha law beiny the pricoof lbesty, Buth as.
sertions aro certalnly trufsms, yot o ltiglous and quarrelsouio spirit is

not Invarlably the result of that combativeness which belongato such
nwn as thosa who, under any circumstances. and at whatuver cost, will
assert thelir righita, It is not our burposo to roviow the Journal, but to
praixo it; recing tuat pralse ie deserved. The articles are well written,
tho reports of cascs ard Interesting, and jhe general information is such,
that the Journal cuglit not only to bo read, butrtudied by the Diem-
burs of ths bar, tho maglstracy, the learned professions gencrally, and
by the merchant.

The Law Journalis besutifully peinted on_excellent paper, and. in.
daed, equals {n 1ts typographiical appprarance, the legal record published
in the miotrepolis of the Uoited Kingdom. g4a ycar isa very inconsi-
derablo suin for 20 much valuable nformation as the Law Jouraal cons
talas.—1urt flope Atlas.

We have to return our thanks to the conductors (or publishers, we do
not know which,, of this valuablo publication for tho preacnt January
number, together with an amplo index fur, and list of cascs reported and
cited ju tho second volume of these reports for the year 1850,

The ability with which this bighly important and useful perfodteal is
conducted by W. D. Ardizh and Kobert A Harrison, B. C. I, Esquires,
Darristers at Law, reflocts the greatest credit upon theso gentiemen, and
shuws that the esteem fn Which they are held by their profeséional con-
reres and tho publle, {s deservedly merfted and nothing tmore than they
aro ontitled to. We lave much plessure in earnestly recvmmending
the wemberaof the bar forthis eection of the Proviaco to support the
Upper Canada Law Jouroal, by their subscriptions.—takinyg leavo (0 as
surv them that {t i8 well worthy of it, and that they will fiud it & valustle
scquisition to thefr librarics as A legal work of reference and bigh au.
thority. 1tis printed and published by Measrs. dlaclear, Thomas & Co.,
of 16 King Street Fast, Toronto, and tho typograpbical portion is very
creditablo to that firm.— Quelec Nercury.

The Upper Canaida Lato Jeurnal, and Local C.urts Guzette, i3 & publica®
tion of which the legal profession of tho Prorvince need not be ashamed:
The Journal bas greatly improved since the removal of the afiice of pubil
catwa to Toronto., It is edited with ability by W D. Ardagh,and R A.
Harrison, B, C L., Barcistersat Law The January number, which is
the first of the fourth volume, appear: {8 a constderubly enlarged torm.
Tha fourth volumo will contain at Jeast one-thini more reading matter
thian its predecessor, A very important question, “Shall we have a
Bankeuptey Law *” {s discussed at longth In a well writtten editorial in
tho Japuary issue, to which we shall rufer on a future occasjon, * Liconse
of Counsel,” Is an original article which probes barristers in mauy tender
spots.  The Law Journal’s circulation 1d not be tined entirely to
the legal profusssion —the Merchaot, aud g 1Y mau would
find it a very useful work. The prico is $4 a year {n alvance, or $5 othere
wiss. Now I3 the time to send 1a orders.—~Iurt Linpe Guide.

In its first number of the fourth voJunie this interesting and valuatlo
publication comes to us highly improved in appearanco. with s much
wider range of editorfal matter than formerly Tho Journal has entered
upon a broader career of utility, grappling with the higher brauches of
law, aud lendiog tho streugth of a full, frvah futelligence, to the c nsid-
eration of zome very grave wants {n our civil code. The necessity of an
equable and efficlent “ Bankruptey L w" is dlscussed 1o an abla articlo,
fustioct with astute and profound thought, couplod with much clear,
subtle, Jexal discrimioation.

Itis the {ntention of the Proprietors to institute in the Inges of the
Journal a ** Magiatrat ’s Manual:"—provided that that hody meet tho
project in the proper spi ft, and contribate an adequato subseription list
to warrant the undertaking. ‘l'o prosecuts tl:s contemplation, could
not fiil to be productive cf incalcuablo advantage, as well to the commu-
nity as to the Magistracy. We gincersly hope that 'his latter body will
bestow a generous patronage, whero so laudalle an effort i3 made for
their advantage.

The Law Juurnal 18 presided over by W. D, Ardagh, and R. A, Harrigson,
B. C. L., Barristers-at-Law  1tis a perfodical that can proudly compare
with any lexal pablication on this Continunt. Wo wish it overy success.
—Catholic (ytrizen,

This Journal which is publizhed mouthly, appears this week much tra-
proved in siz¢, appearance aud matter, It was formerly published in
Buarrle. but has for somne numbers back been published 1n ‘Foronto and
has acquired ald in the editorial staff by the addition of Mr. Harrison,
who {3 well known in the professjon from his numerous publications on
legal subjects. Under the management of Mr. Ardagh and Mr. Harri-
son, tns Journal promises fair to becoms an fmportant publication, not
merely 10 tho lecal prufexsion, but to otber fmportant classes of the com-
munity. /e particular attention {& given to Municipyl affairs, County
Courts and Iuviston Courts; Magistrates' dutles nlwo recrive a consider
able share of consideration. It will contaun original treatises and vssays
on law subjects, wrnitton vxpressly 1or the Journal, bestdes reports frain
the Superivr Courts of Common Law and tho Court of Chancery.
Proper rolections will also bo made from Engllsh periodicals, To the
{;orcssion the reports from Chambers of deci<ions under the Commen

w Procedure Acty. and the geaoral practice, are of particular interest
Theee the Journal gupplles, befng formerly reported by Mr. Y. Moore
Beuson, and Istterly by Mr. C. E. English, M, A. We would advise all
municipal oftfcers, Division Courts officers, Nazistrates, and particular)y
the profussion, to patronize this publication. as ft cann~t Lo sustRined
wbitl;l:nt the.r aid. The subscription is only $1 a year in advance—

tle?s

The January number of this valuablo Journal hac como to band, and
{2 a3 yrual replote with lezal decisions, articles on commercial Iaw. &e.,
&c. Wo repnbiish from this numb.r, an able article on the subject of &
Baukrupt Law for Canada.—Canadiin Merchants’ Magazine.
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