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DIVISION COURTS,.

OYFICERS AND SUITORS.

Orricers—Answers (o Queries by.

« A Country Division Court Clerk? refers to some
observations which appeared in a former number
respecting the internal arrangement of Court Rooms
on a simple and cheap plan, and asks us to procure
for him u diagram. He expresses himself ¢ desi-
vous to have everything done decently and in order
in his Court,” and states “that if he cannot get

aid out of the fee fund he is willing to pay out of
Eis own pocket for the better accommodation of
theSudge und suitors™: this isthe right spirit, and as
the information sought for may be desired by other
Clerks, we give a diagram, showing the arrange-
ment of a Court Room in this County, which is 22
fcet x 18 inside. Of course the proportions would
be different if the room was larger :—
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EXPLANATION.

4, is a platform 4 fect x 5, raised 18 inches above
the floor, on which is placed a small desk and a
chair for the Judge.

B, The Clerk’s seat.

C, The Clerk’s table, 2 feet 6 inchcs by 3 feet.
D, Raised stand for Bailiff,

E, F, G, H, 1, Seats for Jurors.

J, A table 2 feet 6 in. by 4 feet, for the accom-

modaltion of professional agents, &c.

K, L, M, N, O, Seats.

In front and at the distance of 1 foot 6 inches
from the raised platform and the Clerk’s table a
picce of scantling 3 inches by 6 runs across the
room, and is sapported by four posts 4 feet high,
screwed on floor, strengthened by braces: it is
shown by the double line.

P, A stand for witnesses and parties in a cause,
6 fret 6 inches by 4 feet; it is also made of scant-
ling 3 inches by 1, and similarly supported. .\ part
in {ront lifts with a hinge to allow persons to cnter.
If this stand were raised about a foot higher than
the floory we think it would be an improvemncent.

Q, A Stand for second Bailifl,

An crection of this kind allows the business of
a Court to be conducted with great convenience to
parties, and prevents the confusion and annoyance
10 suitors consequent on a crowded room, deficient
in such arrangement, and the whole may be put up
at the cost of some fourteen dollars,

Of course this simple moveable ercction would
only be resorted to in remote Divisions, 1-ut it is
better than none at all. The proportions for a
larger room can be casily found from the above
diagran.

M.—Ia reply to yonr question we would say, that
when two bailiffs are appointed to a Court, there is
no statatory arrangement for the division of busi-
ness ; the Judge usually gives orders on the subject,
assigning someties different beats to cach oflicer.
The division of cases for service is sometimes left
wholly to the Cletk. In the absence of any regu-
lation by the Judge, the Bailiff who first presents
himself to the Clerk should receive all process
then veady to be delivered for exccution, or so
many of them as he thinks he will be able to exe-
cute in good time. The object in any case is to
have the public properly served, and the separation’
of a Division into two sub-divisions seems to te
the best plan for securing the object in view. Your
best course will be to obtain an order from the
Judge for your guidance.

J. McM.—Should the Clerk of a Court be taker
suddenly ill, and be unable to a{)poinl 2 Deputyy
and on the Court day neither Clerk nor Deputy
Clerk be in attendance to perform the duties, the
Judge would, of course, appoint a Clerk to act in
the place of the Clerk so ill, who would thereforc
cease 1o be Clerk. In case of the sudden death of
a Clerk, there would not, we apprehend, be any
trouble in finding a new Clerk. The difficulty in
the other case would be to find any one 1o accept
an office for an uncertain period, as the old Clerk
would of course be re-appointed so soon as able to
resume his dutiecs.  We do not sce the Icast legal



difticully in the matter. But onr correspoudent is
so far right in thinking it would be better if there
was somc express enactment on the point. By the
English County Court Act there is a provision res-
pecting Registrars (officers answering to our cleiks)
enabling the Judge to appoint a Deputy Registrar
in case of the inability of the Registrar himself to
do so; and this is further regulated by Rule ir
these words : ¢ Whenever the Registrar or his law
ful Deputy is absent from the Court, the Judge
shall appoint a Deputy to act on behalf of the Reg
istrar, and an entry of such appointment, and the
cause of such absence (if known) shall be made or:
the minutes of the Court.”

C.—1t is 20t *“ the proper course, where a Clerk
refuses on grounds which seein good to him 1o issae
an execution to apply at once for a mandamus.”
The application should be first made to the Judge
of the County, who will give the Clerk an oppor-
tunity of explaining the grounds of his refusal, and
then decide upon the application. But if the County
Judge refuses to order the Clerk to issue execution,
then the party may apply to the Superior Courts
for a mandamus against the Clerk.  Should a pro-
fessional man be consulted, there are 1wo cases on
the subject to which his attention might be called,
viz., Ex parte Christchurch (overseers), 2 Pr. Rep.
660; Reg. v. Flétcher, 2 El. & Bl. 379,

A.—The sale of any officc connceted with the
administration of justice is an offence both against
the common and statute law,

SUITORS.
Breach of Warranty, (continued from page 63.)

The consideration or promise and warranty.—A
warranty is given in consideration of the plaintiff
purchasing the aiticle or thing in respect to which
it is given, so that the plaintiff must be able to
prove the purchase as well as the warranty where
he brings a suit. They are necessarily so mixed
up that proof of the one requisite generally involves
proof of the other.

The general rule is, that although a liberal price
be given for goods which the purchaser has an
opportunity of inspecting, the law does not imply
a warranty as to their goodness or.qualiif', and no
liability in gencral exists in regard 1o bad qualities
or defects, unless there be a special warranty or
fraud on the part of the seller.

Generally speaking, therefore, a party bringingan
action must be able 1o prove an express warranty,
but somectimes a warranty may be implied from
the nature of the transaction or the position of the
contracting patties.

Warranty express or implied.—With a view to
prevent fraud and deceit between man and man in
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their dealings, the law implies a promise from ench
of the parties to a contract that he does not practice
deceit or fraudulent concealment to benefit himself
at the expende of others,  Thus in the sale of goods
the seller is taken to have promiscd, although he
may not have promised in fact, that he does not at
the time of the sale know that his title to the goods
is bad, or that he has no right to make the contract
of sale le professes to make; and if the seller is
aware of any defect materially lowering the value
of the goods in the market, the law supposes a
promise from him to tell it to the intending pur-
chaser, and the passing over in silence an impor-
tant fact which ought in good faith to be made
known, is equivalent in contemplation of law to
an express represcentation, or even an implied war-
ranty.

If goods are sold fur a particular purpose, there
is an implied warranty, that they arc rcaszonably fit
for such purpose. Thus a rope sold to lift goods
by a crane—that it is sound : copper sold for sheath-
ing a vessel—that it is fit for the purpose of sheath-
ing vessels: and indecd the law implies a promise
from tradesmen and manufacturers in general that
the goods manufactured and sold by them for a
specific purpose, and to be used in a particular
way, are reasonably fit and proper for the purpose
for which they profess to make them, and for which
the goods are known to be required; and the law
will extend this implied warranty, just so far as
‘x_nny be necessary to do justice and preserve good

aith.

And %0 as to provisions in general there is an
implied warranty that they are fit for use, and a
man who makes a business of selling provisions
and supplying victuals, is held to have warranted
them to be good and wholesome, and fit for suste-
nance of man; but a private person who does not
trade in provisions is not responsible for selling an
vnwholesome article of food, without fraud and in
ignorance of its being unfit to eat. In case of sale
by sample—wheat for example—there is an implied
understanding on the part of the seller, that the
sample is fairly taken from the bulk of the com-
modity ; so that if the sample dves not agree with
the bulk in quality at the the time of the sale, the
purchaser is not bound by the contract.

The custom also of any particular business ma
establish an implicd warranty. Thus in England,
where sheep were sold as stock, and evidence was
given that by the custom of the trade stock were
understood to be sheep that were sound, it was
ruled that it was an implied warranty.

An express warranty may either be verbal or in
writing, and may be proved by a subsequent admis-
sion of the defendant: if in writing the plain terms
of the written warranty cannot be contradicted or
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varied by verbal evidence. In giving an express

Itfrequently happens that after a seizure is made

warranty, the word “warrant” is commonly used, | the defendant proposes terms to the plaintiff which

as “1 wairant these goods to be,” sv and so; or,

4] warrant this horse to be sound in wind and|

limb,” &ec., but no particular form of words is

necessarv 1o constitute 2 warranty ; and the word |

“warrant” need not be used. Many representa-
tions of the things sold are of such a nature and
made under such circumstances that the party
making them may be fairly considered to have
given a warranty. Thus, if a jeweller represents
a piece of crystal to be a diamond, he is responsi-
ble: if parties ure dealing for a horse and the scller
says “you may depend upon it, the horse is per-
fectly free from vice,” that is a very suflicient war-
ranty, though the word warrant has not been used,
But a mere staternent of the party’s own opinion
and belief upon a matter, concerning which the
other contracting party can exercise his own judg-
ment, is not a ‘varranty, nor is evidence of the
ordinary praise or commendation bestowed by a
scller on the things he sells, even if he knows his
praise not to be strictly true—mere puffs, which
men resort to—sufficient to muke out a warranty.

Trifling and unimportant representations, not
seriously affecting the value of the contract, thongh
untrue, do not make out such a case as a warranty
eould be implied from.

If goods are expressly sold ¢ with all faults,” the
seller is not liable to an action in respuet of defects,
although he was aware of their existence, and did
not disclose them to the buyer, unless some artifice
or fraud were practiced to prevent the latter from
discovering such defects. For an agreement to
take a thing with all fuulls, does not mean it is to
be taken with all frauds, and therefore a party is
not allowed to use artifice to disguise faults and
to prevent their being discovered by the purchaser,
and then be permiitted to shelter himselt from his
own fraud by saying “ [ sold with all faults.”

MANUAL, ON THE OFFICE AND DUTIES OF
BAILIFFS !N THE DIVISION COURTS.

(For the Law Journal.—By V.)
CONTINUED FROM PAGE 43.

Sale and Disposal of Goods taken tn Execution.

{Continued from page 63.)

The Bailiff holds Cheques, Bills of Exchange,
&c., scized for the benefit of the plaintiff: as before
mentioned, he may have hianded them over to the
Clerk for safe keeping, but still he is to be consid-
ered as the holder of them in trust for the plaintiff,
who has a right to sue upon them under the 90th

section of the D. C. Act, upon paying or securing
all the costs that may attend the proceeding.

the latter is willing to accept, and the Bailiff’ is
requested to withdraw. ‘There are a few acts
within the range of a Bailif’s duties where he
requires to exercise more caution than in with-
drawing after a seizure. He is directed by the
exccution to levy the amount, and should an order
to withdraw be afterwards denied, (and it often is
when a plaintiff is disappointed or outwitted by a
defendant,) the whole burden of proof lies upon the
bailifl, and he must show distinctly the direction
to him; otherwise he will be held liable for acting
contrary to the requirements of the execution. To
protect himself the Bailiff should insist on obtain.
ing a request in writing to do what he is desired ;
which may be ia the following form, if annexed to
the execution *—

Request of Plaintiff to Builiff to forego Execution and
withdraw.
In the Division Cout for the County of

Between A. B., plaiatiff,
and

C. D., defendant.

I, the above named plaintiff, do hdkeby request ’
Bailifl of the said Court, to whom the annexed execution is
lirected, to torego fusther proceedings thereon, and to with-
draw from thie levy made by him, and give up possession of
the gnods seized 10 the defendant; and I do hereby agree that
no action or other proceeding at law shall be commenced
against the said for so doing.

As witness my hand this ——day of ——, 185 .

The 90th section of the D. C. Act provides for
the mode in which goods taken in execution are to
be sold : the first step after seizure is to advertise
for sule the goods seized, and this should be done
immediately afier the seizure, or at least in suffi-
cient time to enable the Bailiff to make a return of
the execution to the Clerk within the time allowed
by law. In the notice or advertisement of sale,
which must be signed by the Bailiff, the goods
should be described with reasonable certainty, and
the day and hour and place (within the Division)
at which they are to be sold should be clearly
stated in the notice. It is neccessary that adver-
tisements be put up in the three most public places

in the Division, at least eight days before the time
appointed for the salc—that is eight clear days,
neither the day of posting the notice nor the day of
sale to be counted. Thus for a sale on the 10th of
the month, the advertisement must be posted at
latest on the Ist. It is not unusnal, however, to
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give a longer notice than eight days, in order to
sccure a better sale.  The following Form may be
used :—

Bailiff’s Sale.

By virtne of —— Exccution  issued out of the ~—— Division
Court for the County of ——, and to me_dirccied, against the
Goods andd Chattels ol ———, at the Suit of , 1 have
seized and taken in Excention

All which property will be soll by Public Auction, at ——,
on——_the day of s at 1.8 hout of — o’clock.

Office of the —— Division Court, z

——y =—— qay Ofe—r, 185 .
’ Yo —— ——, Bailiff.
Although as a gencral rule no sale of goods taken

in exccution can be had until after the end of cight
days at lcast next following the day on which such

guods have been taken, yet if from any causc the .

party whose goods arc seized thinks it to his advan-
tage that a sale should take place at an carlier day,
and makes request to that effect in writing under

his hand, (scc. 90) the Bailiff will be authorised to 1)

sell, if it be cqually advantageous to the party in
whosc favour the exccution is to make prompt sale,
rather than wait for the regular period of eight days.
But it will be prudent 1o obtain his written consent
before selling on short notice. The Form of Request
and Consent following should be annexed to the
Exccution :—
Request of Defendant and Conscut of Plaintiff to sale o
Tuestof fGoods before the usuu{time. 7 4
Division Court for the County of
Between A. B, plaintifl,

an
C. D., defendant.

1, the said defendant, do hereby request , the Bailiff
1o whom the annexed exccution is directed, 1o sell and disFose
of the goouls and chattels now in his possession, under and by
virtue of the said execunon against me, forthwith, and befure
the expiration of the time fixed by law; and 1, the said plain-
tiff, do hereby consent to such sale being made as aforesaid ;
and we, the said plamtift and defendant, do severally agree
that no action or other proceeding at law shall be commenced
by either of us against the sad Bailitt for so doing.

As witness our hands the—day of ——, 185 .

In the

C.

s——

D

— A————

U. C. REPORTS.

GOLNEDRAL AND MUNICIPAL LAW.

Marrovait v. Tng MUuNICIPALITA OF ASHFIZLD.
(Easter Term, 19 Vic.)

By-lawc-~Moteon to quask,

'pon a motion 1o quash z by <law 10 fevise the wards of a township, itappeared
that at the wneeting at which the by-law was passed there were present four
municipal counciliors: that the motion was put by the reeve: twn of the
councallors voted for the by-law, the third niade no objection, and the reeve
declared the by-law to he passed.

Held. that the passing of the by-law having heen put from the chair, and no
distent bang expresscd. thatit was duly passed 1 sccordance with the 8th
section of 12 Vic., cap. 81. (6C.P. R, 188)

In Hilary Term, Jackson obtained a rule Nisi to quash a
by-law, passed on the 10th of Dec., 1855, entitled, « By-law
‘No. 13, for revising wands in the Township,” on the following
.objections:i—

Furst. That it was no“tuscd by a vole of at lcast four-fifths
of the members of the Municipality, or the members of the
Municipal Counceil for the time being.

Second. That a majority of the freeholders and houscholders
of tho township for the year next previous to that in which the
by-law was pussed did not apply by petition in writiug, pray-
ing for the alterations in the rural wards made by the by-law,
nor was there any application or petition for the by-law,

Third. The by-law contains no cliuse limiting it to take
effect Ion tho 1st of December nuxt but one afler the same was

assed.
d Fourth. No vote of a majotity of the freeholders and house-
holders, at the general munieipal election held for the year in
which the by-law was limited 1o tuke effect, for altering the
divisions of tha rural wanls as is eflected by the by-law.

Fifth. Theby-law rceites no petition on which it is founded,
nor that it was passed in compliance with the prayer of such
petition and with the directions of statute 16 Vic., cap. 181.

Aflidavits were filed, verifying the copy of the by-law pro-
y duced, and the last four objections were supported by affidavit
and by examination of the by-law. As to the first objection,
an afhdavit was made by one of the eouncillurs that he was
resent at a meeting of the Municipal Council on the 10th of
i ecember, 1855, wien the by-law was passed : thdt it was

read once and declared by the reeve tobe passed at that meet-
ing: that during all that” mecting only four out of five coun-
cillors weru present: that four-fifths of the Municipal Council
did not vote for the passing of the by-law, nor did 1t pass b?' a
vote of at least four-fifths: that only two of the councillors
actually voted for it, and the reeve, wiio appeared to be in its
favour, then declared- it was passed: that deponent did not
vote for or support the by<law'; but un the contrary, he told
the other councillors he did not think they they had power to
passit: that defendant was opposed to the by-law, and did
not vote for nor support it.

In the following term C. Robinson showed cause : he ad-
mitted that he couid not controvert the truth of the matters
stated in tho last four objections: none of those formulities
were observed,  As to-the first objection, he filed the affidavits
of the reeve and the two councillors present when the by-law
was passed, und of the township clerk, also present, rec
of these in terms state, that the by-law passed unanimously ;
stating also, as explanatory, that the fourth member, whose
aftidavit was filed on moving for the rule Nisi, did not dissent
from or vote against it.  All four affidavits contain a statement
tothis efiect. It is also sworn that directly afler it was passcd
he (the fourth councillor) seconded a motion for the appoint-
ment of returning officers and the fixing the polling places at
the elections for january, 1856, (see lQVic., cap. 81, sec. 170)
according tothis by-law ; anda copy of thenumberas annexed
to the affidavits, showing an entry to that eflect. So far as
thos2 minutes show, hawever, there is no statement in fact of
the passing of the by-law. The entry shows a resolution to
abrogate the then existing division into rural wards and adopt-
ing a new division, and that a by-law should be framed for
that purpose. No entry is made ol the final introduction of
tho by-law, as certified and produced. Rubinson contended
this by-law was passed uader 12 Vic., cap. 81, sec. 8, and
then it might go into eftect immediately. He urged the t
inconvenience that would result from quashing this by-law:
the present councillors were elected under it. The court aro
not absolutely bound to quash & by-law-—Hodson v. The Mu-
nicipality ot York, Ontano and Peel, 13 U.C.Q.B.R.

8. Richards, in reply, argued that the affidavits filed in
opposition to the rule ruther sustained than met the first objec-~
tion, From one of them it appeared there was voting ; that
the by-law did not pass sub silentio ; and not vne swears that
the fourth councillor did vote for it. They say he did not
dissent: did not oppose or vote against it.

Drarzr, C.J.—The 12 Vic., cap. 81, scc. 8, as amended by
+ 13 & 14 Vie,, cap. 64, sched. A, No. 1, reads thus: < That 1t
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shall and may bo Iawful for the municipality of each township, | necessary that 2 formal vote of each member shall be taken,
from time to time, by any by-lnw or by-luws to be passed for | one by vne, in order to ascertain that four out of tho five mem-
that purpose, to divide such township “into severnl wands; or] bers support it. Suppose all five present, if wiren the question
when the saime shall have bheen previously so divided, by aet | is put no one expresses hisdissent, his opposition to its passing,
either of the distnict or county mumicipal council, or of the y but all acquiesee tacitly, it will be propesly, in my opinion,
municipality of the towusxhip, then to divide the sime anew , 1nken to be a unammous vote,  There must be four mombers
into several wards as aloresanl, armnging or re-arrmging the at the neetinge when such a by-law s paseeds and f only
eame, so as wore eilcctually to accomplish the ubjects afore- y fonr they must be unannous; but of the passing of such a
saick 3 every which division by such municipality shadl super- | by<law be moved, be put from the chaw, aud no dissent be
sede that 0 to bo made by such distriet or conuty municipal | expressed, 1 thak it wmay properly be tuken to have had the
council, as well us every previous division made by suchassent of all four, and therelore to have passed legally and
municipality itself : provided always, nevertheless, that no {in acconlance with the proviso; and that one of such four coun-
such first mentioned by-law shall ﬁc of any force or elfect, | cillors should not afterwards be heanl to say he was not in
unless the same shall bave been passed by o vote of at least | fuvaur of the by-law, dul not vote for it, and therefore it was
four-fiths of such municipality for the time being.(a) not passed by a vote of fvur-fifths of the conneil,

The abjects to be accomplished are stated iu the 4th sec. to s Looking at hix affidavit clusely, he dves not assert affirma.
be, that the several wards shall, as regards the numbers of | tively that he voted against at, but that he did nat vote for or
freeholders and huuscholders entitled to vote at the election of | suppost it, and that he sawd he did not think they had power to
township councillors, be as nearly equal as practicable, regard | pass ity and told the other members to have nothmg to do
being however also had to the convenience of such frechiolders, With it. To which he adds, that he was opposest 10 1, without
or householders, and to the rendering each of such rural wards | statiug that he offcred any act of, or expressed any opposition
as compact as circumstances will penmit. 1o it

The term «first mentioned by-law” in the proviso to the| = Perhaps if this had not been met we might have considered
8th scction may suzaest an enquiry whether the necessity tor | that the other members of the municipality were aware of his
a four-fifths vote is not confined to a by-luw to divide town- | Opposition, and that lie was dissanting from the by-law being
ships into several wards, and not o dividing anew, armnging | passed. But to the extent of hisotlenng no oppa=ilion, expresss

or re-atranging, after the divisioa has ouce Leen made, y 42 no dissent and offeriug no _vole awmnst, we have four

affidavits meeting his negative of supporting or voting for the
by-law by & negative of his dixsenting or voting against it,
and three of these atfidavits assert it wis passed unanimously,
meaning nv doubt nemine contradicente, and then presuming
assent in all.

In the face of these aflidavits I do not think we can say it is
sufliciently proved to us that the by-luw was not passed by a
vote of four-filths of the Municipai Council, and therefore the
fiest objection also fatls.  And this senders it unnecessary to
decide whether the proviso has the limited application sug-
gested or enxtends to every by-law which might be passed
uider that section of the statute.

I'am of opinion the sule should be discharged.

Per Cur—Rule discharged.

The 16 Vic., cap. 181, sec. 6, enacts that the majornty of
freeholders and houscholders of any township may petition
the municipality to have the township divided juto wards, or|
that an existing division may be abalished, or that alterations
to be specified in the petition may be made in such division,
and makes it imperative in every such case for the munici-
pality to pass a by-law, according to what is asked for: pro-
vided euch by-law shall contain a recital of the petition, and
that it was passed in compliance wath the prayer of the petition
ard the direction of this section. The section contains other

rocisions as to when such by-law shall be litited to come
into effect, and requires a vote of the electors in its favor after
it has paseed the mumcipality, and provides that it shall not
be obligatory on the municipality to pass such by-law, unless
the petition be signed by a majority of the clectors named on
the collector’s-roll, and that four-fifths of the council need not
concur in passing it. The Tth section makes provision for
taking the votes of the electors on such by-law ; and the §th
enacts, that after a by-law so passed has taken eflect, as pro-
vided 1n the preceding sections, the municipality shall have
no power to tepeal it. except on a similar petition and subse-
quent voting of tho electors.

I think it quite clear that these provisions do not repeal sce.
8 of 12 Vic., cap. 81; they grovido a mode by which the
majority of the freeholders and householders may control the
council in the exercise of the powers conferred by that 8ih
section; but subject to that control, and while it is unexer-
cised, they leave the power untouched, In the present case,
it is not pretended that the freeholders and householders have
taken a single step in reference to the arranging, re-arranging
or dividirgr anew of the township into rural wands. The fact
that they%uve not done a0, and that the by-law is not passed
according the provisions of the statute of 16 Vic., is made the
foundation of four out of five of the objections taken. None
of these objcctions have any application, unless the 8th sec.
of 12 Vie,, cap. 81, is virtually and impliedly repealed. It
appears to me too clear to bear argument that the two may
well stand together, and that thg legislaturc meant they
should do so.

We have then only to consider the first ohjection. [ do not
sreat the proviso requiring the fuur-fifths vote, as rendering it

(a) Videsec. 118, as 10 the vule of the person presiding at the micetings of

the council. and 16 Vie., cap. 181, xce. 39, provisa, ns to swhen only four out of
five councillors arc present. :

McGrecor v. PraTT.
(FZaster Term, 19 Vie.)
Schoc! trustees~Ection of.

In replevin defendant made coguzance as collectar oi sehool sectson No. 1.
1t appeared that prior 1o l‘clnmrf 1534, schival section No, 1 consisted of the
tony of Chathun awd a past of the township of §iarwich: there was also &
school section i operation, kKuowvn as scction No, 2V, 1y February 1834 the
towgship coune of Harwich passed a resolution dividing the township into
sixteen «chool «octians: No. 1 of these new sections way wfmed of that part
of the towns<hipof Harwieh wieeh together wil the town of Chathaig, kad
previously been No. 1 added 10 the whole 0f 2§ as 1t existed previously,

In January 1835 an electian for No, 1 as created by the resalution of February,
183, was held, at which ono teastee only wae elected, and the two other
fructers clected the previous year for the then section gave defendant the
warmnt under which ha acted.

Held, it there should tave been theee trustees clected for seetion No. 1 at the
elccyon in January, and thut & warrant ssgned by the other 1o was wwope~
ative.

(6C. MR, 173)

Repurviy fora horse.  Writ issued the 21th of December,
1855. The defendant made cognicance as collector for the
trustees of school section No. 1in the township of Harwich,
setting forth that plaintfl was a freeholder ard a resident
within that school section, and was duly assessed in the sum
of £7 2s. 3d., as his proportion of a special school rate; that
before the said tine, whea, &c.—viz., on the 11th of January,
1855—John Benuett, Thomas Harrison and David Wilson were
duly elected school trustees of the said school section ; and
thereupon the school rates became their property : that defen-
daut, before, &ec., was duly appoiuted by the said trustees col-
lectar, to collect the said special rates: that John Bennett and
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Thomas Iarsison, being a majority of the smd trustees, before,
&eo—viz,, on the 25th of November, 1835—~issued & wanant
under thew hunds and the corporate seal of the said school
section, il reqguired detemtant to collect, &e. 3 and that the
warrant required defendant, mease any ot the persons maned
should make default in vayment on demand, to levy the
amount by distress of their gzoods and ehatels: that ten days
days after teceipt of the wattnt defendant required plaintitl
to pay b the sancsum of L7 26 3doc that plaatal refased ;
whereupon delendant, by virtue of the warrant, ook and de-
tained the said goods, &eoy as a distress for the said special
school-rate, which is «ill due.  Varification—Prayer of judg-
ment and a return, Replication—2e tnjurid.

Dn the trial at Chathum, before JHagarty, J., in April last,
it appeared that prior to Febraary, 1831, school section No, 1
consisted of the town of Chatham and of 4 part of the township
of Harwich, within which part the plaintitl was aesident on
the property it respect of which the sehool-rate mentioned in
the plea was imposed.  “There was ut the same time a school
section in operation kuown as section No. 28, In February,
1854, the township council of Harwich passed a resolutiva
which divided the township into sixteen school sectivns, one
of which was uuited with Raleigh, and two others were united
with Harwich, No. 1 of these new rections was formed of
that part of the township of Hurwich which, together with the
town of Chatham, had previously been No. 1, added to the
whole of Nu. 2§ as u existed before February, 1858 I
January, 1855, a inecting was held for the clection of school
trustees for the section No. 1 s created or desiznated by the
resolution of Febrvary, 1854. Oue trustee only (David Wilson)
was elected. Johu Bennett and Thomas Harrison (mamed in
the plea) wera two trustees for the old school section No. 24,
elected on some previvus occasion, and tley acted with David
Wilson wathout any new election, as apparentiy they might
lawfuily have done if no change of boundirwey had taken
place, " The legality of this however was questioned at the
meeting ir. Jumiary, 1835, anl anvther meeting was subse-
quently held, when David Wilson and two other persons were
elected 3 but it did not appear they ever ucted.  Evidence was
given that no meetings were held, it they were necessary,
either in the remaining part of the old section No. 1orn 2}
to petition for the formation of the new seetion No. 1. The
inhubitants of No. 1 (as united with Chatham) were opposed
to the union with No. 2}, The warrant put in was signed by
Bennett and Harrison, who with Wilson appear to have been
the acting trustees lor 1855, No ovjection was manle to the
legality of the rate.  On the 26th of December, 1855, which
was two days after the writ in this cuuse Wits sued out, the
muuicipal council of the township of Hurwich pussed a by-law
(which was put in evidence) whiclt cuacted, ¢ Tist the seve-
ral school sections and part sections as altered and established
by the municipal council of the said township be and the same
are hereby ratified and confirmed, as far as the said counil
can ratify and conlirm the same—that is to say, all the boun-
daries of the smud several sections and part scctions as_con-
tained in the description hereunto annexed, and numbered
one, two, &c., shall remain and be as they have been the
boundaries of the several sections until this by "1wis either
amended or repeaied.” .

The plaiuli:?’: couteil objeeted—First, That this by-law,
passed since the suit, could not help; and that a by-law, and
not the resolutions, must be shown for the change in the school
sections.  Second—That no proceedings, as required by the
statutes, were shown to justify the altering or uniting school
sections. ‘Third—That there was no notice before the altera-
tion was made to the paities interested, especially to the
plaintifl. Fourth—That if the alteration 1s uphield no consent
of the inrhubitams was expressed at the meeting m 1853,
deciding how the schoo} should be suppoited. ~ Fiith—If the
union were legal, sull there was no legal election of the trus-
tees. It was also objected, that there was no proper demand
on plaistut to pay the rate proved ; but the plaintiff himself,

being called ag a withess, gavo some evidence which might
be considered sutlicient to remove the objection,

Upon this it was agreed the plaintiil should have a verdict,
with lesave to the deendant to move to enter @ nonsuit,

In Faster Term McCrue moved accordiugly.

Ao Prince showed eanse,

Draver, C.lo—1t seems to me that section No. 1, when it
consisted of part of the township of Navwu b amd of the town
of Chatham, was a union schoeol seetion.  1f the resolution of
Febraary 1851 was operative to produce the changes mtended,
then, by the Conunoen School Act of 1850, sec. 18, 4ihly, the
alteration could not o into etlect before the 23th of Deceber,
1854, and the clection of trustees for the section No. 1, as
altered, must, Lappreliend, be held ay if it were an entirely
new section, in which case three new trustees should have
been elected, uccording to the 4th und 5th seetions of the act
of 1850

The statute contains provisions for the election of trustees
in the event of no annnal meeting being held, or in case of
want of trustces (see sees, § and 10); and some aid is given
in construing the phrase “want of trustees” by see. 12, 12y,
which provides tor calling meetings for the 1illing up of any
vacancy in the trustee corporation vecasioned by death, remos
vitly st ot any other cause whatever.,” 1 refer to this in onler
to establishk that if it were necessary to huve elected threo
trustees lor s section No. 1, as designated in the resolutions
of Februury, 1838, there would be found provisions to mect
the emergency of no suflicient election having tuken place,

By the resolutions which are before us, and upon the evi-
dence, two things are cstablished, first, that the new section
No. 1 contains the former section 23, as it were absorbs it
mto No. 13 and secondly, that a new section (2)) is erceted,
whien s stated to be nmted wath Rateigh,  ‘The question pre
sented then is, whether the changes by which the town of
{ Chatham ceased to be part of section No, 1 and section 23
becane a part of No, 1 tiall an with the detintion of alterations
ot a schiool section already established. or of uniting ¢ two or
more schivol sections into one.” 1 think the lutter affords the
true answer, and amonzs other reasons for this: The old No. 1,
~o far as the townshipol Harwich was concerned, was a school
section of that township united to Chatham ; and when in
1851 it was by the resolutions separated from Chatham it stifl
remained a school soction of Harwich 3 aud when that which
1l that time was section 24 was mude part of No. 1, and an
entizely ditlerent 2 was created, it seems to me the result was
to unite 24 to No. 1, not to unite No. § to 23, Al this, which
may seem at fiest sight a distinetion without a difference, is
to be cousudered 1 determining whether this change was not
it uuting 1wo sections into one, though not formung what is
more strictly a union school section. The consequence of
that couclusion is, that at the annuat school meeting 1 Janus
ary, 1855, three new trustees should have been elected forthe
newly constituted section No. 1, 1 must say 1 think this 18
the true coucluston, I assume that No. 1 umted to Chatham
liad 1ts own school trustees, possibly but not necessarily all
residing in Chatham.  But it any one resided in No. 1 in Har~
wich, and still more if all so resided, 1 do not sce any reason
why two trustees of section 2} should remain in office as of
right, and the election take place to supply, by one new trus-
tee, the vacancy created (by the arbitrury as far as I can see);
it wonld be treating the trustees of No. 1 as out of office. The
provision for trustees remaining in oflice until their successors
are appoiuted would not apply to this case, because of the
change of scction.

In my opiwmon ucither Bennett nor Harrison were lawful
trustees tor the new section No. 1, and therefore the defendant
fails in his cognizance.

‘This conclusion makes it unnecessary to decide whether the
resolutions were operative to effect the proposed change, or
whether a by-law was not required. Such centainly is my
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impression; and as at present adviced, T think that objection
firal also. [ faelive also in favour of sonie others of the
objections; but at present [ do not desice to be considered ax
detennining .ny bat that relating to the right of wetwo trastess
of seetion 2} to continre in office and become trustees for the
new No. 1,
I thiuk, therefore, the rle should be discharzed,
Per Cur.~Rule dizeharged

I

1

Patrersox v. Ross £7 ar..
(Laster ‘Term, 19 Vic.)
Pirading,

|
!
To A e taration i asannpsit fur breach of an agrecment 1o elear a peen of
fund, defemtant pleaded that after the uking af the ageecment ml befose <t
10 wit. o &e., detendante etitered upon the waork and meetdy perfonined the !
eanie, it would hiave eomnpleted the ageecment with phantal kad wot plaintef} |
ngainst the will nnd without the consent of defendante, wrongfully entesed
and expeliedleiendants from the Bmd, und prevented defundants from conme
pletmg thewr agrecment.
eid 1ad, as Leing argumentative. uot showing the alleged wrongful aet of |
plainttl’ to huve been committed before dfunduns were gy of a dreach of H

the sgrecinent
Goe.ptiagy !

Writ issued first September, 1855,

Tho declaration ia in axsumpsit on an agrecment made the .
15th of Augnst, 18534, wherely, in consideration that plantaf, |
at defendants? requiest, wonld permit the defendants to cut and |
take away the timber and trees growineg on forty aeres of laad
belonging to plainiff, and to apply =aid tinber to theirr own
use, defendantz agreed to ent down the timber amd burn :xlll
the brush on the said forty acres,aund ta clear up, burs off, and
render the sad forty aicres fit for sowing within a reaxonuble |
time after the removal of the timber, and to have as much _as |
possible of the forty acres cleared off iu timo for the sowing
of fall wheat in the year 18535,

That although defendants did cut and remove the timber:
for their own use, and although a reasouable tune had elapsed |
for defendants to burn and cleir off, to wit, twenty-five acres,
in time for sowing fall wheat in 1855 ; vet defendants, although
requested, did not burn any of the brush, nor clear ofl, bum
up, and render any of the fand (it for sowing fall wheat within
a reasonable time after removing the timber, or in time for
sowing fall wheat ; ad damnum, &c.

Pleaz—Second. That after tho making of the agreement
and before the commencement of the suit, to wit, on &e., de-
fendanis entered npon the work and partly performed the same,
and would have completed their agreement with the plaintif,
s had_not plaintiffy” against the will and without the consent
of defendants, wrongfully entered and expelled defendauts
from the land, and prevented dcfendants from completing
their agreement: venfication,

Third. That atthe time of making the agreement and always
afterwards, and until and short:y before the commencement of
this suit, to wit, on the first of August, 1855, it was, in con-
sideration of the labour therctolore performed by defendants
for plaintiff under the said agreement, agreed that the defen-
dants should have a further thne, 10 wit, uniil the first of Sep-
tember, 1855, to fullil the agreement: that defendants were
always ready during the last mentioned year, and until the
first of September, 1855, to perform the agreement; had not
plaintiff,”’ of his own wrong, and against the will and without
the consent of defendants, hindered them from performing the
same: verification,

Fourth. That aiter the making of the agreement, and before
the commencement of this suit, defendants did burn and clear

off all the brush on the saud forty acres of land according to
their agreement, < without this, that plamtiff hindered and
prevented them from so doing®: conclusion to the country. ‘
Fifth. That upon the making of the agreement, and before
the commencement of the suit, to wit, on the first of Septem-
ber, 18535, defendants were ready and willing to complete «

thew agreement, had not plaintiff’ discharged and dismissed
them therefrom.

Demureer ty weond plag, for the eircaitons and azguomentas
tive manner m whicl it is stated defenvants would lave cone
pleted the work hr not plaintifls prevemoed then, &e.—not
averring that plaintifiz did prevent them : that the ple does
ol show that at the wme of the allexed prevention a reason=

! able time for doing the worh b not elapsed, ot that the time

tor sowing Fall wheat haul not gune by,

Demurrer to third plea for san causes, and for repnznancy
in stating that et the time of making the agrecment devimed
on, in consideration of work done uader that agrecinent, anew
agreement was entered into,

Demmrerto fourth plea, that it traverses watter not alleged :
that the averment of pecformance s that plea is too large.

Detnurrer to (ifth plea for the same rensons as the second,
and that it does not appear phintitf dismissed defendauts till
after the time for pertormance had expired.

Draren, C.J., delivered the gudgment of the court.

I think all the pleas bad.  ‘The second, third, and fifth, do
not show the wlleged wrongful act ot plaintitl to have been
committed before defemdants were guilty of a breach of their
agreement.  Lincline 10 think also. the objection lor the want
of a powtive averment that plantil did prevent, &e,, valud.

t is somewhat analogous to the case of a plea stating that by
a certain indentore 8 was witnessed that tgo plonutt did, &c.,
instead of averring direetly that he dud, &e.—1 Sannd. 2.

t i« not o diveet averment of plaintifl's interference, a 1l so
mitkes the statement of defendants? readiness uncertain,  2he
ple is that defendants would have performed, &c., if the
plaintitl had not prevented them.  This seems to ine to bad ;
justas aplea of the Statute of Limitations is bad i sayin
that the supposad canses of action, « if any such thereacere,’”
iz bad. This does not confess, noe d.-es the allegation i these
leas affirm—Margetts v. Boys (4 A, & E. 489); but see also

Vise v. Hodsoll (11 A, & E. 816), Eaveshofter v. Russell (10
M. & W. 365.)

The founth plea is clearly bad for the reason assigned, and
was given up on the argunent.

Judgment for plaintiff on demurrer.

Boice ET AL V. LawsoN.
(Easter Term, 19Vie.)
Pleading— Demurrer.

Thed stated thatdeferdant was indebted fae maney, due in respectof
the rehinquishmg a..: giving up o1 cettun fixtures, fitungs and fumiture,
* befire then st amd placed by planid i and upon certam preimses® by
plamufd before then relinquished and given up to detendant ut his request.

Upon deinuzrer, on the srannd< that the deelarution does not show by whom
nac to whatn the fixtutes, &c.. were gwven up. nor that they belonged to
plamtitt or were given up io defendant, that §tis uncertun whether plamugd
churges defendant for giving up the premices, &e.. or the fixtures, &c.

L2 that the declaration was gowl, the waonds © beture then made and placed
by plamtul m and upon certiun premisce, Xe.,!* being merely descripuve of
the fixtures,

(6 C.I. R.193)

The third count of the declaration is demurred to, It is as
follows: ¢ And in two hundred pounds, for money before that
time and the~ due and payable from the defendant to the
plaintaff, upon, for and in respect of the relinquishing and giv~
oz up of certain fixtures, fittings, furniture aud improvements
(before then made and placed by the said plaintiffs, in and
upon certain tenements and premuses) by the said plaintifis,
before that time quitted, relinquished and given up to and in
favor of the said defendant, at lus specinl msiance and request.”
The causes of demurrer are, that the count charges the defen-
dant for certain moties, due and payable iu respect of relin-

vishing and giving up certain tixtures, &e.; and it is not
shown by whowmn nor to whom the fixtures, &c., were given up,
nor that they belonged 1o the plaintiffs, or were given up at
defendant’s request: that it is uncertain whether plaintifls
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charze defendant for the giving up &e. cortain tenements, &e.
or for th fizntores &e. thereon: that it is incousistent, in allewe
inge the giving up the tivtares, &c., «aid to be m and upon
certain tenesents & at atimo when it is shown those tenes
nents &e., with the fistures &e., 10 have been ahicady and
biefore then given up and to be out of the possession of the
plaintifls.

The demucrer was argned during this term.  MeMichael.
in support of demurrer, cited MceDonnell v. Kelly, 4 U. C. Q.
B. R., 3%4.

Drarer, C.J.—1 think the count perfectly good. The wouds,
¢ before then made, and placed by the said plaintitls in and
upon certain tenements and premises,” are descriptive of the
fiatures, &<, the value of which the plaintiffs seck to recover
und reading them in that sense, the count is for certain ixturex
&e. by the plainutis before thut time quitted, relingaished and
given up to and in favour of the defendant, at his request;
which is a perfectly good count and free from every objection
raised, Iu volume 2'of the fifth edition of Chitty on Pleading
there is u forn which, if not read as 1 think this should be,
woull be open to the same exeention.

Per Cur.—Judgment for plaintiff,

caaMBLR ruprorrs,

(Reportad for the Laie Journal ond Harrisen’s Common Late Proccdure JAct,
by C. E. Exotien. Lisquite, B.AL)

Barcray v. ADAIR.
Practice—Frauduknt plea.

A relcase by the momienal planti made after the action 1s commenced by his
assignee, cannot be pleaded as & defence 1o such action,
* (March 8. 1837.)

This action was brought by the assignees ot Barclay in his
name, under a power of attorney cuntained in a deed of
ussignment by him to them of all his property, debts, &c., for
the payment of debts, against Adair for the wrongful scizure of
certain goods assigned by, and mentioned m a schedule
annexed to, the said deed of assignment. The defendant
expecling to nonsuit the plaintiff put in no defence, and a
verdict was obtained against him for £400 at the Spring
Assizes, held at Goderich A.D. 1856 ; he afterwards set aside
ihis verdict and obtained a new trial. in September, 1856,
.arclay executed a release of all claims aguinst Adair, as
well under this action as otherwise, and in the same month
the defendunt pleaded this Release.

McBride took out a summons to strike out this plea as
fraudulent.

The defendant put in affidavits showing:

1. That ho was not 21 years of age when he made above
assignment.

2, That that assignment was obtained from him by false
representations.

3. That the seizure for which this action is brought was
made before the said assigument was given.

4. That the defendant paid the full value for the goods und
bought of the authorized agent of the plaintiil—a clerk in his
store.

Burxs,J.—The summons must be made absolute to set
aside the plea of rclease. If it be true, as the defendant
swears, that ho has a good defence upon the merits, then as
this actien is for the benefit of creditors of the plaintiff, the

defendant had no occasion to protect himself by taking &
release. T eannot try upon atlidavits whether the deed of the
plamtul was or was not made winle Lo was umder age, nor
can | try upon affidavit whether it was fraudalently obtained
fiom him, ‘The deed appears to be quite regular. The releaso
havitg been given in the progress of the cause, and after a
triat, shioull not Le permitted to stand in the way of a trial(a)
what should become of the proceeds is another anntter: 4 B,
& AL419—7 Tuunt, 48.

Evans v, Jackson k7T AL,
Arditration,

L stappear wpon aa application to refes & en ¢ to aslatration under section 81 of
C.LuI% Acts that defendants intend to set up defences upon which the opivion
of @ jury 1 denitutle, nio refercuce will be niade under that section.

(March 10, 1857,)

The facts sufficiently appear in the judgment.

Ropissos, C.J.—A summons was granted by McLean, J.,
Sth inst., to show cause why the matters in diflerence in this
cause should not be referred to such arbitrators as the parties
may agrec upou, or as a Judge of this Court may direct.

Defendants show by affidavit that plaintiff is suing money
due him for certain work on the Grand Trunk Railway—done
under a special agreement under seal—that there is a clause
in the agreement by which the plaintiff bound himself to
leave any diflerence that might arise under the agreement to
the deciston of Mr. Tait, agent of the defendants.

The defendants produce a receipt signed by the plaintiff
after all the work done for £275 an full for all work executed
by him, and in full for all claims and demands.

The plaintilf i bhis panticulars claims £1828 as yet due to
him on an account comprising ten items: he gives no dates,
so that it may be, as the defendants assert, that nothing was
done by him after giving a receipt in full,

If the parties will not agree to appoiat arbitrators, I could
only refer it to an officer of the Court, or to the Judge of the
County Court.

1 would willinzly refer it to Mr. Heyden, the officer of the
Court in which the action is pending—but il the defendants
resist that, I cannot say Ithink it a fuir cause to be referred ; for
it is reasonable to suppose the defendants do not simply w.ean
to go into the items of the acount, but intend to set up the
covenant to refer—and the receipt in full; on both of which
defences questions may arise which it may be important for
them to have disposed of by a jury ugder the direction of a
Judge.

The defendants have omitted the course open to them under
the clause of the C.L.P. Act, which applies to cases where
the paties have bound themselves, as in this case, to leave
any differences between them to a certain person named in
the agreement.() _

The defendants being nnwilling to refer it to an officer of

the Court, or to 2 County Court Judge, the summons was
discharged.

(a) Rowond v, Tyler, M.T., 6 Vic., M, S, R. & H. Dig., Release I, L.
(b) 912t sce. C. L, P. Act. 1966,
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Taavis v. WasNLEss KT AL,

Tnselvent dedor— A ppli  for discharge,

Siuce the tencal of 10 & 11 Vie,, . 18, o ansolvent deblor canapply to be
tischarged upon a mere afidavitof hisnot being worth £8, exclisive of wente
ing qurnl. Proccodings suust for that puspuec be had under section 300 of
Cola % Act,

(Marchis, 1007.)

The defendants in this cause having been arrosted under a
Ca. Sa, and admitted to bail under 10 & 11 Vic., cap. 185, sec.
3, apply to bealtogether discharged from oustocly on the ground
that neither of them was worth £5 exclusive of apparel.

The plaintiff replied that this Act had been repealed by the
C.L.P. Act, and the case of the defendauts, as shown by their
aflidavits, does not come within sec. 300 C, L. P. Act, which
now governs these applications,

McLeay, J.—~This is certain{y the case, and cousequently
I must dischargo the summous with costs.

Lxwing xT AL V. Savace,
Practico— Satisfaction Picoe,
An order t2 enter " t il will ot be granted, though

tion on & jud
defetulaiit siveara that the juldgment is satished, if Plaintiff deny iy, and it
not otherwise clear that the judg is in sect fiod
(March10, 1857.)

RosinsoN, C.J.—This is an enlarged summons granted by
Richayds, J., to show cause why aatisfaction should not be
acknowledged in this cause,

The judgment is for £2,003 126. 2. on & cognovit. It was
given to secure intended advances of goods, upon a special
agreement, which has been put an ond to by the consent of
the partties.

The defendant swears that he had a settlement after all
advances made, and he was found to be indebted in £100,
and no more—Dbut he produces no evidence of such settloment
and balance having been made,

He swears also, that afier the settlement he went into the
plaintiffa? service as a managing clerk or agent, at a salary of
£300 a year, and that he was credited with this sum as paid
by such salary according to the understanding between them.

Oneof the plaintiffs, Lyon Lewine, swears that the judgment
is not all satisfied—that thers is a sum of money due upon it,
but does not say how much.

The summons hasbeen enlarged from 19th January to this
day, 10th March; at the instance of the plaintiffs, to enable
them to show how much is due, on various pretexts—that the
books are at Ottawa, and one of the plaintiffs absent at Quebec.

So it stands: further delay is asked. 1 have no gbjection
to name a day sufficiently distant to prevent any further efforts

to enlarge. i

But if, at last, we have the defendant swoating to satisfac-~
tion, and the plaintifis denying it, I do not see that the Court
can order satisfaction to.be entered—though in some cases
when the plaintifis are absent and satisfaction clearly proved,
(which is not done here, for we have only the defendants wor

for it,) a eatisfaction piece has been dispensed with.

t aCanti

LeGeAR v. LENox.

Writ of Capias—Amend ,
Error in the form of ,action in the body of a writ of Capizs may be amended
afier arrest upon payment of costs.
(Feb. 26, 1867.)

McBride applied to set aside the writ of Capias copy and
service ir; ‘;lns cause, with costs for irregularity, on the ground

Py
£

that this action,.being an action for Seduction, the writ should
have been issued io an action on the case instead of in an
action on promises.

Carrall, contra, happened to vo at Chambers the same day
with instructions to apply for leavo to amend, appeared in the
first instance, admitted the irregularity, and applicd for loave
to amend under the 291at sec. C, L. P, Act, 1856,

Hacanry, J.—I think this case comes within the meaning
of the Statutc, and will therefore grant the plaintit leavé to
amend his writ on payment of costs.

Fisuen v, Suviiey.
Atonch ment—Eaecntion—Irragularity.
Sections 38 and 36 C., 1. I’ Act only ap!;ly to enite in whick an ariginal procees
bas been seeved,  An Ezecution of & Siipetior Court always takes precedence
of & warrant of Attachment of the Division Court,  Attaching creditors in &

Division Court, with the defciudun to a j t in o g
Court, wall ot be admitted to tuhz exception 1o such judginent on the grownd

of fraud,
(May 7, 1857.)

In this case final judgment had boon enfered upon 1%h
August last, on a confession of judgment ¢for tho amount to-
be laid in the declaration™ : the true debt being £275.

No process issued on this judgment until 5th March last,
when a writ of Fy. Fa. thereon was put into the hands of the
Sheriff of the county of Wentwortli, the amount in the body of
the writ being £403 11s. 84., the damages laid in the decla-
ration filed—and it was endorsed : > lovy £311 5s. 84,

Previously to issuing this Execution, viz., on the 3rd March
last, the defendant abaconded from the Province, leaving scmo’
personal property ; and on the succceding days (5th and 6th)
Astley Waterman and James Edwards respoctively sued out
writs of Attachment against the said defendant, under which
tho Bailift of the Division Court of the County of Wentworth,
on the same days, took possession of the persona! propetty so
left by the defendant.

After these goods hiad been attached the Sheriff, under the'
Execution, seized the goods and took them out of the posses~
sion of the said Bailiff.

On the 20th of April following final judgment was obtained
in the Division Court by Astley Waterman and Jas. Edwards
on their respective writs of Attachment, and immediate exe-
cution: was ordered ; and thereupon the attaching creditors
notified the Sheriff and demanded of him payment of theic
respective judgments in preference to the claim under the
execution then in his hands: this not having been accedad to,

8. M. Jarvis, on the part of the two attaching creditors,
applied under 65 and 68 secs. C. L. P. Act, to set aside the
judgment with costs, on the ground of iraud (the wife of the’
defendant having stated subsequently to the departure of her
husband, that tho debt had been paid in full, as shawn by
affidavits filed) or %0 amend the writof Fi. Fa nowin the
hands of the Sheriff, by reducing the amount endorsed to the'
actual debt; and that the Sheriff should pay over to Astley
Waterman and James Edwards the amounts of their respective’
judgments.

McDonald, contrs, put in affidavit of the plaintiff, stating—
that the defendant was indebted to him in the sum of £305 14s.
at the time the Execution was issued, and that neithér the
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Execution nor the Cognovit were obtaiued for any fraudulent
purposo whatever, but for a just debt: and contended that
theirs wag only a Division Court Attachment, and thereforc
could not stand against a judgment of a Superior Court;
moreover, theirs is only a writ of Attackment, while ours is a
writof Execution, and consequently takes precedence of theits,
and the Sheriff had a right »nder it tc ‘ake the property out of
the hands of the Bailift of the Division Coutts (Francisv. Buyr,
11 U.C. R. 558.)

As to the amount of the endorsement, he argued that it was
evidently a mistake, but that defendant is the only party who
could take advantage of it.—1 U. C. R. 337 and 9 Dol. 1029,

Hacarty, J.—1I think there 1s no ground for the charge of
fraud in this case. We cannot presnme anything against this
judgment from the mere statement of the wife after her hus-
band had been away, made in conversation, asserting that this
debt was paid.

As 1 understand the facts, this Fi. Fa. was placed in the
Sherifi’s hands the samo day that the Divisicn Court Bailiff
seized the goods on warrant of Attachment.

11 this were a contest between a Fi. Fa. and an Attachment
from the Superior Coutts under the C. L. P. Act, I would be
inclined to decide that this Fi. Fa. could not prevail, not
being issued on a judgment such as the Act protects, i.e.,
when a previous process had been served, &c. But in my
judgment (and especiaily after the decision in Francis v.
Burr, 11 U. C. R. 558) the statutc only applies to rits of
Attachment unchanged by the Act, and not to warrants of
Attachment from Division Courts.(«)

The delivering of this writ to the Sherift binds the goods
vnder the statute of Frauds, and I do not think that being
attached by an Inferior Court at the suit of one who was ncy
then a juJgment creditor, is to defeat this execution,

There are sound reasons for considering that Division Court
warrants of Attachment, granted as they are for causes for
which Attacliments could not go in the Superior Conrts, should
not be allowed to defeat the legal effect of executions Jegally
recovered in this Coutt.

As to the right of these Division Cowt applicants to impeach
the consideration or validity of this judgment, I am at present
against their right to Le heard on a summary application of
this nature. 1 see no privity between them and this execution
defendant, and I leave them to contest these matters in such
other way as they may be advised : (9 Dowl. 1029, 1 U.C. 337.)

Summons discharged.

Tuy QUERS EX REL. Gornasier v. PErrY AND Hurryay,
(Returning Officer.)
Tracsice~Quo warranio—Cass—TPouxr of ayent of candidase to object to voter.

A judge in Chiambess has power under_the Statule to distrabate the costs 1
Quo Warmata cascs between the partics (7 ¢, each panty 1o pay his own costs
iustead of onlering cither party to mf‘all.) An ageat of a candidnie ot an
election. though not an elector himsell. mav alyect ta voters and require the
Re g Officer to vl the qualification oaths.

(May 12, 1857.)

Hacarty, J.—This case depends on the question whether
certain votes given for the successful candidate (Perry) at a
Township Reeve election, objected to at the time, and to whom

(2) Hor. C. L. P Act. note 7, to sce, 85,

the returning officer Huffman refused to administer the quafi-
fication oaths, can be allowed to remain on the poll ; 89 votes
were recorded for Perry—84 for the relator.

The relator’s case is, that 14 votes were received for Perry,
to which his agent objected, and to whom Huffman refused to
put the oath.

Ten of these fourteen voters file affidavits showing their
qualifications, and that they were clearly entitled to have
voted as they did. Hardly any attempt is made in relator’s
affidavits to impuogn the actual qualifications of the voters
objected to. The case seems fo rest on the technical ground
that the returning officer’s refusal to administer the oath enti-
tles the relator to have them struck off the poll.

The difficulty seems to have occurred thus—the returning
officer scems to have considered that no person buta candidate
or duly qualified voter has a right to require any voters to be
sworn. Onc Dallas, a non-resident and non-voter, attended
at the poll as aygent for the relator, and he it was who required
the oath to be administered, and the retuming officer refused
to recognize him, I gather from the affidavits that the relator
himself, though present most of the time, in no case asked to
have any voter sworn, but that his agent demanded it in seve-
ral cases. The affidavits are not clear on this point, but this
seems the strong impression in my mind that the relator was
present and never interfered, although hearing the returning
officer declining to act on Dallas’ request.

The statutes give no very definite direction as to the manner
in which voters may be swom, nor as to what constitutes a
sufficient requirement to the returning officer to administer
the oath. My opinion is that the returning officer should on
request of cither of the candidates or his agent, (whether such
candidate was or was not a qualified elector) have adminis-
tered the oath.

Anxions as we should always be to uphold all municipal
elections against mere technical objections, one would natu-
rally expect that if a returning officer erroneonsly or otherwise
object to the demand of the agent as an unauthorised inter-
medler, in presence of the candidate whom he represented,
the principal should at once avow his act, if he desired the
benefit of it, and not sland by in silence, hearing his agent
objected to, and not interposing. 1 repeat that it is not ex-
pressly stated that the relator did this, but such is the strong
impression left on my mind by the affidavits.

‘The statute 12 Vic., cap. 81, sec. 122, directs that any per-
son named in the collector”s rolt shall be entitled to vota at
such clection for the same without any other enquiry, and
without taking any other oath that he is the person named in
such collector’s roll ; that he is of the full age of 21, and is 2
patural born or naturalized subject of Her Majesty ; that he is
resident in the ward, &c., and that he has not before voted at
such election. Section 124 empowers the returning officer to
administer all caths and affirmatichs required to be adminis-
tered or taken at any such election.

1 find no prohibitory words in the statute declaring that no
person shall vote unless on being required he takes the oath,
&c. Nor do I find that in the present case the omission of
the tctumning officer to put the required oaths had any influ-
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ence on the conduct of the relator in managing the contest,
but I find him contesting it to nearly the end, and thus declar-
ing that he was beaten, and allowing the return to be declared
without protest or objection. Ialso find ten of the fourtcen
voters objected to proving clearly their right to vote and their
ability to have taken the oath it desired so to do.

Petry had a majority of five; rejecting the four votes as to
which no proof is offered, he would still have a mujority of one
and this without deducting from the relator’s poll a voternamed
Dunbar, who is sworn to be under 21 years of age.

1 do not notice the charze of bribery against the relator or
his agents; the facts stated are very disgraceful to the parties
concerned, if not coutradicted or explained.

On the whole I do not feel that Ishould disturb this election ;
at most 2 mere error in judgment was commutted, and I con-
ceive the relator might at any time ) ave preveated it by
personally .2quiring the returning officer to administer the
oaths.

I discharge the summons and order that each party shall
pay his own rosts.

Summons discharged.

JoNes v. GREER.
Special endorsement—Irregularity—Appearances—Signing judgment.

0 actious au guaraniaes the writ of may be
cording to the pro\mons of sec. 41 C. L. I, Act. luumy xlppcamncci e
when an es is given which is not sufficiently definite) cannot e
as a axllity, and must be set ande before sy other step i the cause 15 taken.
The addcess of a defendant appearing in petson need not be stated in a scpa-
ratc memoranduni of it sufcicily appears in the body of the appearance.

(May 12, 1857}

This was an action, commenced by a specially endorsed

writ, on an agreement under seal whereby the defendant cove- |

nanted that one Joseph Corby should pay the plaintiff the sum
of £100.

1 ace

On 28th March last the defendant entered an appearance in ;
petson in the follewing words : ¢ The defendant Edward Greer
appeazs in person” (signed) ¢ Edward Greer of the Township;
of Leeds”; and judgment was signed two days after for want |
of an appearance for the amount specially endersed on the
writ.

Anapplication was made toset aside this judgment as irreg-
unlar on the following grounds:

1. It was signed for want of appearance, when an appear-
ance had been entered,

2. Because no declaration had been filed or served.

3. Because the special endorsement on which it was signed
was not good, (the action being on a guarantec.)

Jackson, contra, showed cause. The Common Law Pro-
cedure Act, section 63, directs, ¢ That every appearance
by a defendant in person shall give an address at which
it shall be sufficient to leave all pleadings and other pro-
ceedings not requiring personal service, and if such address
e not given the appearance shall not be received™; and
rule 138 of the new rules made under this Act, directs that
such address must not be more than two miles from the
office of the clerk or deputy clerk of the Crown where the writ
wvas sued out, and ihat if such memorandum be not Jeft, or af
such address or place be more than two miles from the said
offies then the opposite party shall be at liberty to proceed by

sticking up all papers not requiring personal service in such
office. Now the defendant has not complied with either of
these regulations; he has left no seperate memorandum of
his address whatever, as this rule of Court requires, nor does

the statement in the appearance at all indicate any place

where papers may be served, which is the object of the provi-
sion in the statute. Morcover the township of Leedsis, I
suppose, about teu miles square, so that for all we know his
place of residence may Le much more than two miles from

the oflice of the Deputy Clerk of the Crown. The statuto

directs that such appearances shall not be received, and the
rule of Court alone referred to authorizes the plaintift to pro-

ceed by sticking up in the office such papers as donot require

personal service ; thercfore the plaintiff was entitled to treat
this appearance as a nullity, aud as the writ was specially

endorsed, there were no further papers -equiring service by

sticking them up in the office or otherwise, and the plaintifl
was right in signing judgment.

As to the special endorsement the defendant has not shown
that the instrument sued on is a guarantee, and even if it were
one of the very examples given by the statte of Special
Endorsement is on a guarantee, aud hence this endorsement
must be perfectly good.

Iacarty, J.—I consider this appearance is insufficient,
though if the address of the defendant had been sufficiently
d | stated in the appearance itself, I would hardly hold it a fatal
objection that a separate memorandum was not filed, for the

address is given for the infc.mation of the plaintiff that he

may more conveniently serve his papers, and it can make but
slight diflerence to him whether he receives this infonnation
from the appearance itself or from a separate memorandum
filed with it. The safe course is to obey the directions and
file the memorandum required—it may be irregular to omit
‘doing so. 1 also think that the endorsement is quite regular

| and withinthe provisionsof the statute, even thongh this instru-
' ment be exactly 2 guarantee, which does not appear to be the

case, and that judgment might properly have Leen signed on
it without filing or serving a declaration, if the plamtift were
entitled to treat this appearance as a nullity, and on this point,
in my opinion, the whole questions turns.

It is true the statute expressly declares that appearances
not conforming to its requirements shall not be received,
but this appearance has been received and does give a kind
of address of the defendant, though it is not sufficiently defi-
nite, in other words it is what the statute calls an ilfusory
address, and notwithstanding the strong language of the
statute and the still stronger Janguage of the Rule of Court
in that behalf, I am bound to think that as the statute in
the latter part of the 63rd section makes express provision for
cases where an fusory or fictitious address has been given ;
that the plaintiff was confined to the course then pointed ort
and had no right to treat this appearance as a nullity, but should
have applied to a judge in Chambers to sct aside the appear-
ance, and for leave to proceed as in the statute directed.(a)

I must therefore set aside this judgment as irregular, but as
the appearance is really bad, and as there has bren some

(a) Har. C. L. P. Act. note w, 10 sec. 63
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delay on the part of the defendant 1 will set it aside without
costs, the defendant having leave to amend his appearance
on terms,

Summons absolute without costs,

DIVISION COURTS.
(Reports in relation to.)

Fourth Division Coun for the County of’ Elgin—D. J. Hrcugs, Esq., Judge.

ARcHIBALD Gn‘.uu.\t, Jusr., v. Coveurin Luniey, TuoMas
Mivrs anp Exocit LuMtey, (Trustees of SciiooL SxcTion
No. 5, Dunwics.)

This suit is brought to recover damages for the alleged illegal
seizure and sale of a hog of the plaintiff by the defendants,
under a warraut graited by Enoch Lumley and Canghlin
Lumley, two of the defendants, as School Trustees of Section
No. 5, in Dunwich, to one Thos. Mills, who is also a Trustee
and Collector of the School Section duly appointed, authorizing
and requiring Mills after 10 days to collect from various per-
sons, whose names are set forth in a rate bill, various sums of
money set opposite the name of each-—and in default of pay-
ment on demand by any person rated, avthorizing and requir-
ing him (Mills) to levy the amount by distress and sale of the
goods ani chattels of the persons making defanit.  In the mte
bill is set forth that the rate is for school fees for the year 1853
in School Section No. 5 aforesaid, and Henry Lumley istherein
rated for 61d. on taxable property to the value of £2, amongst
other persons therein set forth. .

Various objections were taken to the plamtifi’s right to
recover on the part of the defendants, but they admitted the
seizure of the hog and ats value 1o be £2:

Objection Ist. ‘That no notice of action was served on de-
fendant.

20nd. That the defendants should have been sued as a cor-
poration, and not as individuals.

3rd. Defendants justily the seizore as .. property of Lamley
and admit that Gm{mm (the plaintifl) had paid his school fees
but that the hog, being found in the possession of Lumley,
under 34, 35, and 36 sections of the General Assessment Act,
13 and 14 Vic., cap. 67, and the 2nd clause of the 12ih sec.
13 and 14 Vic. cap. 48, they had a right 10 seize and sell it.

4th. That becanse the defendant, Mills, did not sign the
warrant as a ‘Trustee, (the two other Trustees only having
signed it,) he, Mills, should be acquitted of any damages.

On the part of the plaintifl it was contended that, supposing
Trustees have a right to seize and sell property in possession
of a person liable to the rate, whether belonging to him or
another. The Trustees in this instance had acted illegally,
because they had not assessed or put an equal rate on the
whole School Section, and that a portion of the section was
altoaether left out of the contribution.

1 do not think it essential to recapitulate more of the evi-
slence than bears on tire puints 1 have mentioned.  As to the
first objection the defendants urged I decided at the trial that
a sufficient notice had been svrved upon the defendants,
which was proven by the copy produced. Asto the 2ud, I
considered that the defendants are liable in their individual
capacity for any toit they may commit, and that the fact of
their possessing co;f)orate powers protects them from being
hable as individuals for the contracts they enter into, or from
the conseguences attendant vpon any le, {act they may per-
form or do within the scope of their authority; but that they
are lieble as individuals for any tres they may commit,
ard their being members of a corpoeration does not shield them
from being obuoxious to the action of any person who may
prefer to prosecute them as individuals for a tres or toit.
As tothe 3rd, Ireserved my judgment for further consideration;
and since refersing to the cluuses quoted, 1 find that the col-

lector of these school rates has the same powers, by virtue of
a warmnt signed by a majority of the Trustees in collecting
the school rate or subscription, and is to procecd in the same
manner as ordinary collectors of county and township rates or
assessments, &c.; and I find that county and township col-
lectors have the power of levying rates by distress and sale of
the goods and chattels of the party who ought to pay them, or
of any goods or chattels in his possession, wherever the same
may be found within the township, village, town or city, in
which he 1s collector, and that no claim of property, lien, or
privilege thereupon, or thereto, can be available to prevent the
sale or payment of the taxes and costs out of the proceeds of
the sale.

in this instance it ax%ee:red on evidence that the hog, the
subject of the suit, ha n sold soma time previously to the
seizure by Henry Lumley, (for the payment of whose taxes
it was seized by the collector) to the plaintifl, and at the time
of the seizure had strayed away from the plaimiff’s famn to
the premises of its former owner, and at the time of the seizuro
stood on the highway near his house. That Henry Lumley
deceived the collector and tried to mislead him by first saying
the hog was his, inducing Mlls to seize it, and alterwards
telling him it was not his—a course of conduct h'gl*l{ decep-
tive, dishonest and reprehensible. That the plaintifl himself
informed the collector that it was his and not Lumley?s, before
it was sold,—and there was nothing like collusion between
the plaintil and Lumiey to deceive the collector proven to
have existed. Iam thercfore of opinion that the fact of the
hoz being found on the common highway would not justify
the collector in seizing it, because it could not be viewed as
then in the possession of Lumley, and that the statutes cited
do not justity a seizure of the property of a third party under
such circumstances. In this case the Flaimiﬁ' is a third per-
son, not liable in any way to have his property distrained,
and in this case has a right to complain of an illegal seizure,
although had collusion Been proven, Ishould have decided
differently, leaving the plaintiff to the consequences of his
own deceit. As to the 4th objection or answer of the defen-
dant, it appeared in evidence aud by the admission of the
defendant Mills, that he returned the money to the Trustees,
and that he and those who signed the warrant disposcd of the
proceeds of the sale under it, and paid the teacher’s salary out
of the amount; and I therefore decided at the trial the defen-
dant became 2 joint trespasser with the other Trustees by
relation. It is unnecessary to decide the other questions,
because the gla’mtiﬂ” is not concerned with them. 1t1s there-
fore adjudged that the plaintiff do rccover njvainst the defen-
dants two pounds; and it is ordered that the defendants do pay
the same, with the costs of suit, to the clerk of the Court.

By the Supplementary Act of 1853, an appeal is given to
the Chief Superintendent of Schools from decisions of the Divi-
sion Courts in school matters to the Superior Coutts of common
law at Toronto, if made within one month; T therefore further
order the entering of judgment to be delayed for one month,
t give the defendants time 10 appeal from my decision: and,
in the event of no such appeal being made, I do hereby order
that judgment be forthwith entered for the amount so ordered
10 be paid after the end of the said month, with costs, to the
plaintift; and that the fee for earing be increased and charged
at ten shillings.

TO CORRESPONDENTS.

W. H. S, Burford.—Your letter has been received, but 100 late for notice
in the present number.

TO READERS AND CORRESPONDENTS.

All Comnunicntions on Faitorial matters to be addressed 10
«The Editors of the Law Journal,”?
Barrie, U. C.
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PRACTICE OF SUBP@ENAING COUNTY JUDGES.

The practice of subpcenaing Judges of the Supe-
rior Courts to produce their notes to prove what
took place befere them at a trial has long been dis-
couraged ; but we were not aware till lately that
there had been any raling in this country respect-
ing CountyJudges. Our attention has been directed
to the subject by 2 case which arosc at the last
Assizes for the County of Simcoe.

In an action of trespass (Cole v. Ellison et al.)
Judge Gowan was called as a witness on the part
of the plaintiff and answered, but at once. addressed
the presiding Judge, Mr. Justice Burns, stating
that he had no knowledge of the facts in question
but such as he derived in the course of a trial before
him at the Quarter Sessions between the same par-
ties on an Indictment for riot, and that he had rea-
son to belicve that he was called for the purpose
of speaking in reference to the evidence taken
before him on that trial. The plaintifi’s Counsel,
Mr. McMichacl, at once admitted that such was
the case. Judge Gowan protested against being
called on to prove what had occurred before him
as Chairman of the Sessions, on the ground of
inconvenience both to the public and the Judge,
and especially as any one who was present at the
Court might as well be called to supply the evi-
dence desired to be obtained from him. The Judge
mentioned two cases in the County of Simcoe, in
which he made a similar protest, which prevailed ;

one¢ Reg. v, Millady, for forgery, before the Hon.
Chief Justice Draper, to prove what took place on
a trial in the Division Court; the other, Switzer vs.
Gilchrist, which was an action on the case for mali-
ciously suing out an Attachment fromn the Division
Court, before the Hon. Chief Justice Macaulay.

The Hon. Mr. Justice Burns said he could not
allow Judge Gowan to be called to prove what
took place before him as a Judge—such a practice
would be attended with great inconvenience—and
that no peculiar necessity was urged in this cause;
and Judge Gowan was not examined.

On looking at the practice in England we find
two cases directly in point, and supporting the rul-
ing of Mr. Justice Burns; Florance v. Lawson, an
action on the case for a libel said to have been
committed in a newspaper report of certain pro-
ceeding at Judges Chambers, was tried before Lord
Campbell,—sittings at Westminster after Trinity
Term, 1851. To prove what took place at Cham-
bers it was proposed to call Baron Platt, the Judge
before whom it took place. ZLord Campbell said:
“ shall not examine Mr. Baron Platt on such a
subject.” Humfrey, Q. C., said he remembered
several instances of Judges having been examined
aswitnesses. e instanced Zord Cottingham.

Lord Campbell said: “I shall not follow the ex-
“ample. Ibelieve Lord Coltingham was examined
‘o say how far he had been influenced by a nod
¢ from Counsel. No doubt there are cases in which
«jt would be necessary that the Judge shonld be
“examined, but it would be very unseemly that
“this should be done when the same facts could,
* as in this case, be cqually well proved by other
‘“ persons.”

In principle there is no difference between a
Judge of the Superior Courts sitting in Chambers
and a County Judge acting as sole judge in a Divi-
sion Court. Indeed in the case of R. v. Amos, in
which it appeared that a Judge of an English
County Court, (similar to our Division Comts) was
requested to take down evidence, and declined
doing so. He took down what he considered
material, but wished “to guard against its being
supposed that he took down the evidence in such a
way that it could be used in an Indictment for
perjury”; and Lord Campbell expressed his appro-
val of the wish “to discourage a proceeding which
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is highly reprehensible—that of summoning a Judge
to prove a case of that sort”: (R. v. Amos, Trinity
Term, 1851.)

In another case the question came up hefore the
late Judge 7Zalfourd, at the Gloucester Assizes,
(R. v. Dallon) and the same principle was affirmed.
Dalton was indicted for perjury, committed in the
County Court of Cheltenham; and when the case
was called on Mr. Francillon, the Judge of the
County Court said he had been subpa:naed to give
evidence of what had passed at the trial before
him, and thought it his duty to call attention to the
circumstance. Talfourd,J.,observed : “There can
be only one opinion on the subject. It would be
most inconvenient to subpena the Judge of the
County Court for the purpose of supplying evidence
which might equally well be given by any one else
who was present: if such a practice were to grow
up it would lead to great inconvenience, not only
to the Judges but to the public—at the same time
being aware that the learned Judge of the County
Court had no objections to attend here as a witness.
I have conferred with my brother Pattersor on the
subject, and we are of opinion that there is nothing
in the law of evidence which would exempt the
learned gentleman from obeying the subpeena,
though it is plain that if through the pressure of his
judicial business he had been unable to attend the
Court would notissue an attachment against him.”

As the County Judge was present, his evidence,
it was stated, might be given, (M. Franslion,
be it observed, had no objection to be examined)
¢« but,” added Judge Telfourd, “1 had the entire
<« concurrence of my brother Pallcrson that this
¢“must not be drawn into a prccedent. The very
< same principle is as applicable to the Judge of the
<« Superior Courts as to the Judges of the County
¢« Courts. There is no principle that would apply
¢ to Mr. Francillon that would not cqually apply to
¢ myself and my brother Patterson. It would be
¢« most inconvenient if the Judges of the Superior
¢¢ Courts or the County Courts were to be obliged
““to attend in different parts of the kingdom, not
“ only in cases of perjury but in cases of new trial,
¢ 1o produce their notes of the evidence given before
¢ them; and if such a course were to be exten-
¢ sively practiced, it would be the duty of the Leg-
¢ islature toprovide a rcmedy.” Subsequently the
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County Court Judge stated that he had only taken
notes of the evidence of plaintiff and defendant, but
not of the other witnesses, ¢ as he thought it more
important to watch the demeanour of the witnesses
than to take full notes of their evidence.” Upon
which Coolke, for the prosecution, said, ¢ that in
consequence of the intimation from his Lordship,”
and JMr. Francillon having no notes of the evidence,
he wonld release him from attending.

With respect 1o notes, we believe it is not the
practice, if we except two or three Judges, to take
notes in the Division Court, and consistently with
the prompt despatch of business on the Cause List,
(perhaps 500 or 600 cases to be disposed of in a
single day!) it seems scarcely possible to do so.
Nor indeced does there secem in the generality of
cases any occasion to do so; few minds can be
advantageously applied at one and the same time
to the facts and law of a case, and also to writing
down evidence and then give a momentary deci-
sion. With respect to calling Judges as witneszes
we take it the lJaw may be thus stated. There is
nothing to exempt Judges from the duty of obeying
a subpeena, but the Courts will discourage the
practice of calling them, and will not allow them
to be examined to prove what took pluce before
them, where the same evidence might be equally
well given by any one else who was present.

A case in which the facts could not be proved by
other persons as well 2 Judge is not at all likely
to arise, s0 we may assume that practically Judges
are exempt from being examined as witnesses or
producing their notes to prove what took place
before them.

THE COURT OF CHANCERY.

The Court of Chancery——yes, the words are writ-
ten—words which make the timid quail and even
the boldest to recoil. Somewhat frightened at our
boldness, we venture to apply an eye to a chink in
this mighty erection and 1ake a brief glance at—
shall we say like Blue Beard’s room—the horrors
within. No, we will not use so harsh a t¢ n, for
unless able to view the whole it would be unfair
to characterize the whole upon partial review. Qur
present purpose then is not to assail the Court as
a distinet jurisdiction nor to cavil at the rules on
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which it dispenses equity—but to direct attention
to oile or two points in procedure, and we challenge
all and every to confute us if they can.

For the sake of argument then admitting the

calitics only then begin.  This certainly is an evil
not necessary—not incidental to the system.

Let us take a simple case for example, the very
simple case of a decree for sale of mortgaged pro-

great fundamental prineiple of Equity-law and itsjperty ; although there is no real dispute as to how

general theory to be as nearly perfect as human
law can be made, and admitting also that—since

much is due, and though all appears on the face of
the mortgage, yet one delay must occur in getting

the introduction of the new rules at least—a suit{the Master’s report, then six months delay to allow

can, where nothing occurs out of the usual course,
be brought to a hearing as soon, or often sooner,
than a snit at common law ; and also admitting

that in cquity pleading some little technicality’
might be pardonable—for as pleading is the ground- |

work of the claim on the one side, and the defence
or counter claim on the other, all the adverse party
has to guide him as to what he has to prepare to

oppose, and all the Court to guide them as to what |
is really contested, and consequently some degree!
of particularity and as much certainty as leaves no ! amount before the conveyance is made—when the

isale already had goes for nothing.

doubt as to what is meant, is absolutely necessary.
We are willing not to complain on that head at
least.

Admitting we say all this, yet in mere practice
which relates to bringing questions or cases before
the Court, the mode of introduction, as it were,
which has nothing to do with the decision of the
question or case at issue between the parties, or
the mere carrying out in point of form or detail
what the Court has already decreed in substance,
one is met at every step with some atmlesss or unne-
cessary clog or technicality, which is merely a trouble
to the practitioner, and consequently an expense to
the party litigant. It has no practical value—it is
not even the slightest guard to any right—and yet
it must be followed with even more rigid exactness
than in a Court of Law; for, note this ye outside
Barbarians, if anything be omitted, all has o be done
over again.

One consequence of this is to produce an extra-
vagant and unnecessary dissimilarity between the
Courts of Law and Equity. However long or short
a time it may take to obtain the judgment of a Court
of Law, when obtained it can &e acled on tmmedi-
ately with little expense or trouble by sning out
execution aud placing it in the Sherifi’>s hands;
while on the contrary, however long or short a time

the mortgagor time to look about and consider
whether he will pay it—then setting beforc the
Master a scheme and printed conditions of sale—
then numerous printed advertisements and more
time to advertise sale—then more difficulty in set-
tling the conveyance to purchaser and getting the
sale approved, besides purchasers being deterred—

i:md more delay occasioned by allowing the sale

after it is at last made to some one to be again
opcned by any one who will offer any larger

How much
better for all parties concerned would it be if,
instead of as is the case at present with a not very
large property, either using the greater part of it in
such uscless costs or applying a great portion of
what would otherwise pay the creditor to such
wanton expense—the decree was in the first in-
stance that the place should be sold by a stated
day at public sale to the highest bidder at eredit or
for cash, as the Court thought fit, unless the money
was in the meantime paid—and let the time of sale
be simply advertised in the Canada Gazelte and
some local papers.

Justice is in effect denied when it is delayed by
procrastination and by an artificial and complicated
procedurc—and delays, and vexatious delays, do.
in fact occur in the Court.

One excuse is that the Court is pressed with:
business; another, that the subordinate officers
delay more than they should. This last excuse
admits of an easy remedy, the employment of none
but efficient persons, who will do their duty, confin-
ing themselves exclusively to their own peculiar
department.

The pressure of business might be entirely re-
moved, and with great benefit to the country and
to the profession at large, by giving the Master at

it may take to arrive at a judgment in Chancery, as|{ Toronto, and the Deputy Masters throughout the
a usual thing the lrouble and expense and techni- | country, jurisdiction over the more ordinary Cham-
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ber pracuce, and makmg that practice less compli-

cated, with a simple method of appeal from the
Master’s decision to the Court or a Judge. It might
be by simply transferring the decision with the
papers to the Court or Judge.

This would relieve the Court of a large branch
of mere rontine. Then instead of having the time
of three Judges taken up in very simple matters,
why not have, as in England, three Courts—say
the Chancellors Court, Vice Chancellor Esten’s
Court, and Vice Chancellor Spragge’s Court—in
any of which the cases should be brought and de-
cided with an appeal to the Court of Chancery in
which the Chancellor and two Vice Chancellors
should preside as at present. 'This would be an
arrangement similar in principle to the praetice
at Common Law. Proceedings at the Assizes
reviewed by the Court in Term—and would be
productive of great practical benefits.

Each Judge acting in his own Court in matters
admitting of momentary decision, could give viva
voce judgments, as was done in the Court of Chan-
cery before the Chancellor left, and with so much
advantage to suitors.

It is quite cvident if such a mode were adopied
it would dispose of the routine business at least
three times as quickly as it could be done at pre-
sent, and the time of the Court of Chancery proper
would not be occupied.

There are those who think the Court of Chancery
« jsunquestionably the inert and impassable obsta-
«cle in the way of legal reform, and that until it is
« cither extinguished as a nuisance or vastly reform-
« ed in its operations little good can be expected.”
And there are those again who think that the union
of Law and Equity as has always been the case in
the Scotch Courts is the beax ideal of a Court of
Justice.

The mode of equitable jurisdiction as adminis-
tered in Chancery is peculiar to England, and the
application of that mode to a young country like
Upper Canada was at least a questionable policy.

Some of the decisions certainly are startling in
the extreme, and subtle refinements are perhaps too
steadily traced up—but we must not venture on
the general question now.

We have fearlessly pointed out defects which
few practitioncrs would venture to drag into the

light, though they are known and felt by all; and
we have the satisfaction of feeling that if not opcnly
applauded, the many who have been worried by
needless delays and technicalities will secretly ap-
prove of our course.

Evils that are inhcrent are more likely to be tolerated
than those which are extrinsic and not necessary to a
system. We have started the subject: we challenge
denial of our facts, and we court discussion upon our
sunggestions. If we receive the sustenance which may
be reasonably expected from amongst the many honor-
able and able practitioners in the Court of Chancery—
good ; if not, we must trust to our own resources, and
endeavor to strengthen onr position or take a bolder
course. One thing is certain, that the form of Equity
should not be allowed to occupy one single inch of the
ground which belongs to substantial justice. Upon
that ground we take our stand: time will show if we
are to cccupy unsupported and alone. '

UNANIMITY OF JURORS.

The tottering fragments of ancient rules and
customs remind us that a mighty change is being
wrought in the English system of Jurisprudence.
The hand of law reform is plied unceasingly, with
great, if not good results. Is trial by jury to be
subjected to a visit from the hand which has litile
respect for usage, unless backed by common sense ?
Is that feature of trial by jury which requires una-
nimity of opinion, to pass e ordeal unscathed?
It is for reason to prox.ounce the judgment, and for
man to carry it irto execution. The chief ground
of defence in favour of the present system is its
antiquity, an argument whieh, if unquestioned,
would find us to day entangled with all the v-ebs
of feudalism. Our forefathers had fortitude to burst
the bands of feudalism, because both necessity
and reason drove them to that course. Necessity
influences the greater part of men more than rea-
son—but when both work together action is certain.
The human race, taken as a whole, is decidedly
progresswe in all that appertains to its materiei
welfare, That part of it to which we belong is
pre-eminently so. The desire of the present age
is for improvement in all the arts and sciences.
Experiments are being made, ranking in magnitude
from a transatlantic telegraph down to Mr. Smith’s
new method of manufacturing churns. Indeed the
whole fabric of Society is in motion—each man
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striving to better his social condition. Hence
feclers are thrown out upon all sides, of which
feelers not the least insignificant is, and has been,
that for law reform. A community is naught else
than man in the aggregate, and man is a strange
combination of the go-ahead and the stand still.
He would fain change everything, but withal is
afraid of destroying what at present he enjoys. The
idea of reform is thus governed and restrained by
that of conservatism. It is the conflict of these two
elements of man’s nature which secures mankind
against the evils of hasty legislation. But it is
possible to reform a thing without destroying it;
for the true idea of reform is preservation and im-
provement. In this sense we use the term, “ Law
Reform.” Now, cannot we preserve trial by jury
and yet improve it? This is the rub. Does any
one in his sober senses think that our present sys-
tem of trial by jury is perfection? If not perfect,
wherein is it defective? It is defective in this,
that it imputes perfection to jurors, contrary to the
experience of all mankind. It requires every case
submitted to the opinion of twelve men to be unani-
mously decided either affirmatively or negatively,
and requires the decision so given to be according
to truth in substance and in fact. It is known to
judges, lawyers, witnesses, and jurors, that there
a right and a wrong in every case which has two
sides. It is known that a being of infinite know-
ledge might always discover the right and separate
it from the wrong. But it is also known that jurors
who are only men, are not beings of infinite know-
ledge. It is the limit to man’s knowledge which
upraises difficulties in the way of his discernment,
even when anxiously and righteously mvcshgatmg
the way of truth. And yet one man may have more
knowledge than another, cither because of his
ability, his industry, or his sitvation in life. And
with reference to a case submitted for his decision
because of his profession, calling, or other peculiar
aptitude. But to affirm that twelve men thrown
together pellmell in a jurors® bozx, are equally com-
petent to decide right from wrong, is to affirm a
proposition’ which universal experience and a very
moderate kitowledge of human nature emphatically
denies. Wherefore we assert that to expect a

unanimous and a just verdict from such men in
evegy case, and under all circumstances, is sim ly
atter humanity by contradicting experiefice.

lf in a particular case these expectations cannot bc
realized, to follow up disappointment by discharg-
ing the jury and weighing down the parties with
costs is to inflict a positive wrong upon one party
or the other in the suit. One party may be right,
aad if so the other party must be wrong. To pun<
ish both cqually is a display of hopeless weakness:
If in every case a unanimous and a just verdict
cannot be had, why not in some cases admit a
majority verdict? Why not lock up the jury for a
given time, and if unable to agree within that time,
presume that some one juror is either obstinately
stupid or egregiously dishonest?  When jurors are
locked up for a length of time, it is a common
remark that one of the suitors must have a “friend”
on the jury. In such a case to insist upon an
unanimous verdiet, is to obtain either no verdict or
a corruptone. Is it not more likely that eleven out
of twelve men, sclected because of impartiality,
are right, than one out of the twelve? But no; as
the law now stands the presumption is, that the
one is as likely to be right as the eleven! This is
a presumption the opposite to that which maintains
in every deliberative assembly under the sun.  All
assemblies that we can call to mind, summoned
together for purposes of deliberation, are governed
by the majority system. What then is a jury but
a deliberative assembly numbering twelve men?
They are not locked up in a room to play pitch and
toss: theyare expected to reflect, to think, to delib-
erate. The best proof that they reflect is the fact
of their difficulty in arriving at an unanimous ver-
dict. Then of twelve reflecting men who differ
because they reflect, why should not the opinion of
the majority in this as in other deliberative assem«
blies, be the received opinion of the whole? Is
the enjoyment of Mr. Brown’s house of more impor-
tancc to him than the enjoyment of life, liberty and
property, to 3,000,000 of his fellow countrymen in
Canada? In the aggregate we allow life, liberty
and property, to be decided in Parliament by the
majority system, but individually refuse in a Court
of Justice to abide by that rule. The system is an
antiquated anomaly as insupportable as it is senile.
Who ever thinks of requiring an unanimous award
from three urbitrators in the event of a diflerence of

opinion? Who cver thinks of requiring an unani-
mous Judbmcnt from three judges in the Court of
Quéen’s Bénch, Common Pleas, or Chancery, when
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there is a difference of opinion? 'To indulge such
an expectation would be to form a very low esti-
mate of the morality and integrity of the individual
judges. Why three judges in cach of our three
Superior Courts, and nine in the Court of Appeal?
It is because a diflerence of opinion may arise in
which even the opinions of the majority will be
taken as the judgment of the Court. In the Cour
of Appeal the decision of five against four is the
decision of the Court. In the remaining Courts,
that of two against one. Now let us ask, are jury-
men better able to reason and reflect than judges,
chosen because of tried ability, so that while we
demand unanimity from the one class of menwe are
contented with a majority decision from the other?
Notoriously such is not the fact. Then why not
have a change? The answer is that the clement
of conservatism keeps down the clement of reform.
Instead of boldness and decision there is fear and
trembling. To satisfy all, even the most appre-
hensive, the change might be brought about gradu-
ally and imperceptibly, as a man ventures he knows
not where. Only let us move forward and the light
of knowledge will shine upon us—with knowledge,
confidence—with knowledge and confidence, true
progress. Let us retrace our steps instantly, if we
encounter dangers which cannot be overcome, and
which if not overcome will be at all injurious.

We would propose as follows :—

Ist. That in criminal cases verdict should be
unanimous, as at present.

2nd. That in civil cases if possible the verdict
should be unanimous.

8rd. That if after being locked np for twelve
hours the jurors cannot agree, then that the verdict of
a two-thirds majority be the verdict of the jury.

In this proposal we essay nothing rashly. The
substance of our propositions are the same as that
of the Common Law Commissioners, who in 1831,
after the expenditure of much thought, concluded
as follows:

“We propose that the jury shall not be kept in
deliberation longer than twelve hours, unless at
the end of that period they unanimously concur to
apply for further time, which in that case shall be
granted, and that at the end of such twelve hours
or such prolonged time for deliberation, if any nine
out of them concur in giving a verdict, such verdict

shall be cntered on record, and shall entitle the
party in whose favor it is given to judgment; and
in {aijlure of such concurrence the cause shall be
made a remanet.>—Communicated.

We give the above well written article, not as
endorsing the views of the writer, but because he speaks
the sentiments of a respectable body of thinking men
within and outside of the profession : the subject is one
of great importance to every member of the commn-
nity, and no change should be made except upon grave
consideration.

Averse to change except upou urgent necessity, yet
we must in candour admit evils in the present jury
system, and that they are becoming more formidable
every year since the duty of selection was taken from
Sheriffs and transferred, to the most part, to the ballot
box. At every Court men are found acting who are
wholly unfit for the task imposed by law upon them as
jurors, and as a natural result verdicts are so uneertain
and capricious that no sane lawyer would hazard a
decided opinion upon the result of a case to be decided
by jury.

This evil, one striking at tho root of the administra-
tion of justice, necds some remedy ; what that remedy
should be, neither the profession nor the public are
united upon. Some propose altogether abolishing trial
by jury as only fit for a very primitive state of society,
where no cases arise but such as are mere questions of
damages, and they say that trial by jury never can be
properly adapted to an intricate system of law like that
of real property, or in relation to commercial transac-
tions ; others are for partial abolishment in all cases
except where the Government is a party interested or
where the opposite party demands a jury: others again
think that juries ought not to be abolished but should
be composed of persous better adapted than those now
usually obtained for the disposal of the business brought
before themn ; while another class of persons see with
the writer of the foregoing article, a cure by changing
the unanimous finding into a majority one.

‘With none of these do we agree. "We would retain
the trinl by jury and the unanimous verdict, but we
would secure the services of the best men to serve on
juries,—and extend the principles of the Common Law
Procedwe Act so as positively to withdraw from jurors
cases which experience has proved cannot be well and
satisfactorily decided on a IVisi Prius trial.

In the preceding article we believe the reasoning
unsound in some particulars; for instance, in the
assumed analogy between the Houses of Parliament,.
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the Superior Courts, and the jury tribuoal: the sugges-'
tions also arc opcn to objections, but we have not space ‘
at this time to enter into the digcussion, and would in

any case prefer eliciting the well considered opinion of

others in the first instance.  We have however come
to the deliberate conciusion that Me. Baldwin's jury
scheme, fair in theory in its practical application, has
proved an entire failure; that the first wheels are
defective, and operate consequently to destroy the value
of the whole machine ; and morecover that it was wmod-
elled on a principle which in its provisions it cssentially
ignores. The principle was distrust! distrustin an indi-
vidual officer, one permanent and responsible, dehibe-
sately chosen by the Crown.  The palpable repudiation
of this principle was the delegation to an everchanging
body of totally irresponsible persons—pessons out of the
reach of public opinion and independent of the Crown—
of o duty requiring not only honesty and cuare, but
trained intelligence for its right discharge.

Herein we believe is the great fundamental error
which has given rise to many existing evils, and unless
some cure be applied even what is good aund excelient
in the jury system will be wasted by degrees under the
pressure of internal malady.

THE NON-POLITICAL CHARACTER OF LEGAL
PERIODICALS.

The only safe rule for the Conductors of a Legal
Periodical is—Editorially, no politics. Following the
course of the Law publications at home, The Law
Journul was commenced on that basis, and it has been
uniformly preserved. In the Law Times of the 11th
April last, the position of law journal is clearly put
thus: As lawyers we have no politics, as lawyers our
business is only to watch the law while it is being
made, with design to malke it as perfect as possible, and
then to interpret it, after it is made. The Zaw Times
is of no party; it knows no party, and supports none ;
cares not what ministers are out or in; asks notwhence
any measure comes—regards only the measuse itself—
and endeavors, with what success its readers must say,
to look at it and treat it from the legal point of view,
and that only.

One of the admirable results of legal education is,
that it trains men to the discussion of all kinds of
topics upon their own merits without importing their
own passions into the conflict, Hence it is that the
legal miud can more readily arrive at trutir than others

who cannot so readily pass, as it were, out of them-
stlves, and can look at things only from their own
point of view. As usual when you cannot share a
man’s notions and prejudices, he calls you insincere,

and protests that you have no opinion at ail.  In this
he is wrong.  You ean see n ore clearly thau he canj
you took ut bLoth sides of the question when ke looks
but at one, and consequently yours will be the sounder

‘judgnu-nt.

BOOK NOTICE.

Tue Caxapa Lovcatwusat Dirrcrony axp CALENDAR rFox
1857-8: Contuining an Account of the Nchuols, Colleges,
and Universities—the Professions—Scientific and Liter-
ary lustitutions— Decisions of the Courts an School Ques-
tions, &c.  Edited by Tuomas Hovcixs, B. A. Univ. Col.,
Toronto. Publishers—Muclear & Co., Toronto.

This is a useful publication, and one in which a mass of
information, not casily attainable, is aptly included. The List
of Local Superintendents of Common Schools throughout the
Upper Province will be most useful to County and Municipal
Township Ocfliialy, as well as tho Decisions of the Superior
Conrts on School Questions. As a hand-book of the educational
institutions of the country, it will be interesting to the general
reader. The Editor has performed his task with efficiency,
and the work is altogether creditably got up. Its very low
price (Is. 3d. cy.) should ensure, a large circulation, If it
were only for the value of the Decisions collected at the end of
ity School Trustees should possess themselves of the Manual.

]
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CORRESPONDENCE,

Beaysvirie P.O., May 25, 1857.

To the Editors of the U. C. Law Journal :

Sirs,~IHas a2 man 2 right to vote in more than one School
Section? If he holds freehold in three different sections in
one Township, can ke vote and take part in each section at
the same time ?

In regard to Union Schools, has the Council full power to
alter the boundaries of the section, so0 far as the Township is
concerned, without any reference to the Reeve and Superin~
tendent of the adjcining Township?

An eatly answer to the above questions wiil much oblige

Your obedient servant,
Joun S. Warker,
Reeve of Township of Clinton.

[Query 1.—Every frecholder or householder bas a right to
vote in a School Section, wherein he has the necessary quali-
fication. The declaration required on challenge at a School
Election is, that declarant is a frecholder or householder in
such section. Residence is not mentioned in any part of the
Act as a requisite of a voter.

Query 2.~The Township Councii has no such power: 13
and 14 Vic., cap. 48, scc. 18, subsec. 4, states explicitly that
Union School Sections may be formed and altered by the
Reeves and Local Superintendent, out of parts of which such
sections are proposed to be formed at a meeting appointed for
that purpose by any two of such Town Reeves.

In Re Ley and the Municipality of Clarke, 13 Q.B.R. 433,
tho Chief Justice in his judgment made the following observa-
tions: ¢ It is further objected that the Municipal Council had
not the power of altering the boundaries of a Union School
sectim. L] . L] e e .
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This olyection, appears to us, entitled to prevail ; fer unler
the lattes part of the 18th clause (13 & 14 Vie., cap. 48,) it s
to the Reevea and Local Supenntendents of the two towualups
that the junsdictn is wiven o formn or alter Cinon Schiool
Sections consisting o parts of ditferent Tow nushups, aud the
Township Counail of ether Townslup are precluded from
exercising a power of that kind.”

Our Correspondent may find the case fromn which the alove
quotation 1s wnade, repoited in the Law Journal, volume 2,
page 106.—Lbs. L.J.}

LEGAL OBITUARY,

SETTING OF A GREAT Lecat, LesniNany.—The Boston Even-
ing T'ranscript, of Saturday May the 2nd, brought to us the
intelliggence of the sudden death of our fellow citizen, Josern
K. AngELy, Esquite.  He had gone to Boston on Fridnr noon
to give his personal attention to a new Jaw book which he had
been prepartng on the ¢ Law of Highways,” and which is now

assing througzh the press of Messrs. Little & Brown. The
%‘ranscript states that ¢ he was taken 1ll in the afternoon, and
carried to the Massachusetts General Hospital,* where he died
of apopleny on Frulay evemng.  Mr. Angell was born in Pro-
vidence, April 30th, 1794, beiug a lineal descendant of John
Angell, oue of the eatliest settlers of the town, aud at the tune
of his death he had just entered upon the sinty-fourth year of
his age. Though we believe he never engaged in the practice
of his profession, he was exceediugly fond of jurisprudence as
astudy: for many of ity investigations his mind was singu-
larly fitted, and in several special branches of the science he
had made large acquisitions. He was Editor of the United
States Law Intelligencer and Recview from 1829 to 1831, and
also for several years repurter to the Supreme Court of this
State, being the first who teceived that appointment, and the
editor of the earliest volume of the Rhode Island Reports.
As a legal writer, Mr. Angell has acquired a wide and endur-
ing reputation, and as such his name is honourably known,
not only throughout the United States, but also in Great Britain,
where, as we Tiave had the opportunity to know, his works
have repeatedly recered the most tlattering commendations,
The subjects which he has treated are all of unusual practical
importance, and the selection of such subjects is of itsell a
favorable indication of the cast of his mind and the character
of his judgment. His published works, so well as we can
now recall them, relate to the ¢ Law of Water-courses,” the
«Law of Tide-waters,” the ¢« Law of Private Corporations,”
the « Limitations of Actions at Law and in Equity and Admi-
ralty,” the « Law of Carriers,” and the «“Law of Fire and
Life Insurance.” These are the honorable achievements of
his life, and what is no common proof of success for any writer,
cach of them on its first publication has immediately become
an authority and taken a high position in the legal literature
of the age. Of the treatises we have named above, that on
¢ Water-conrses’ was first published in 1824, and has passed
through four editions; that on « Tide-waters” was published,
we believe, in 1829, and it passed to a second edition in 1847.
The work on Corporations, in the preparation ot which he was
associated with Hon, Samuel Ames, the present Chief Justice
of the State, was first published in 1822, and has passed
through five editions ; that on ¢ Limitations” first appeared in
1839, and had reached a third cdition in 1854 ; the excellent
treatise on the ¢« Law of Carriers by Land and Sea,” in many
respects the most widely vseful of his works, was first pub-
lished in 1849 ; the first edition being soon exhausted, a second
was issued in 1851, and a third has already passed through
the press, and is on the eve of publication by Messrs. Little &
Brown, of Boston. His latest published work is thaton the
«¢ Law of Fire and Life Insurance,”” which was issued in 1854,
and was re~eived with such favour that a second edition was
demanded and made its appearance within a year from the
date of the first.

mation in which these works of Mr. Angell are held by the
members of the legal profession.  We have repeatedly heard
geutlemen of eminent legal and judicial position, Loth in this
State and in Massachusetts, express the opinion that, after
Story and Keat, 1o common law writer is so widely known
or so lughly respected. Lord Brougham also, while Lord
Chancellor of England, pronounced his treatise on the * Limi-
tations of Actions” to be ¢*much the best treatisc on that
unportart sabject i the English language.” His fame is
thus not anly an honour to his native State, but forms noincon-
siderable item in the judicial reputation of the country.—
Procidence Journal, May 4th.

Osituary.—It is onr melancholy duty to record the death
of Jous Scort, Esquire, lute Judge of l{e County Court of the
Counties of Huron and Bruce, and at onu time the Parliamen-
tary Representative of this city. He died at New York on
the Ist May, in the thitty-fifth year of his age.  His body was
bronght here, and interred at Hull on Thursday last. He had
many warm fiiends in this vicimty, who will hear with grief
of lus carly decease.—Ottawa Citizen.

OptTuary.—On Monday night the Bar of New York sus-
tained an irreparable loss, in the death of the Hon. TiodMas
OarLry, Chief Justice of the Superior Court, the bench of
which he had adorned by lus industry and learing for twenty-
nine years. He was born in 1783, in Duchess County, and
had been elected twice to the State Legislature, twice to Con-
gress, and had held the office of Attorney General of the State
prior to his elevation to the Bench

APPOINTMENTS TO OFFICE, &c.

ASSOCIATE CORONERS.
MICHAEL FLANAGHAN. Eequire. 10 e an Assocate Coroner fur the
city of Kingston.—(Gazetted Feb. 7, 1857 )
ROBERT BYRNS. of Morpeth. Esquire, M.D.. to be an Associate Coroner
for the Cuwity of Kent.—(GGazeited Feb. 21, 1857.)
JOUN GLORGE GREY. of Penetangore, Enq., M. D., to be an Associate

We have already referred to the hugh esti- |

Coroner fur iiie united countics of Huron & ﬁmce.—(Gazclled March 7, 1851.)
! ROBERT WILLIAM EVANS, Esquures, M. D., to be an Associate Coronet
| for the umited countica of Lceds and Grenville ; and, CHARLES GREAN,
Esquire. 1o be an Associate Coroner for the county of llululgt—(&zelle&
March 18, 1857,)

JOHN R. DICKSON, Esq., M.D., and CRAWFORD W, P. Dz L'ARMI.
TAGE Ll«qure, 10 be .Associate Coroners for the city of Kingston.—(Gazeticed
Murch 23, 1667.)

HENRY C. MERRYWEATHER. Faquire, M.D., to be an Assaciate Coro-
ner for the county ot Haltun.—(Gazetted March 23, 1867.)

THOMAY JOUNSTON, Esquire. 1o be an Assocate Coroner for the county
of Carleton.—({Gazeited April 4, 1857.)

DUNCAN CAMPBELL. M.D.. ROBERT M. WILSON, M.D., and ANGUS
COOK, K~quires, to be Associate Coroners for the county of Lincoln.—(Guzetted
Al 4. 1857.)

WILLIAM BETTRIDGE, Esquire, M.B. and M. A. to be an Associate
Coroner for the county of Middiesex.

JOIIN R ARDAGH, M.D.,, and PETER CLELAND, Esquires, 1o be
Associate Coronera for the county of $imcoc.—{Gazetted April 11, 1858.)

GLORGE E. BALL. Esquire. to he an Associate Coroner for the county of
Hasungs.~(Gazetted Apnl 11, 1857.)

NOTARIES PUBLIC,
JOSEPH MILES, of the village of Florence, in the county of Kent, gentles
mun to be a Notary Public m Upper Canadh.—(Gazetted Feb. 24, 1857.)
ALFRED FRANCIS WRIGHT. of Toronto. Esquire, Barrister and Attors
tiey-at-Law, and ROBERT RUSSELL LOXCOMBE, of Bowmanville,
Esquire, Attomey-at-Luw, to be Notarwes Public in Upper Canads.—(Gazetted
Feb. 28, 1851.)
WILLIAM TiIOMAS BOYD, of Toronto. Esquire, Barristcr-at-Law, to
be n Notary Public in Upper Canada.—(Gazctted March 14, 1897.)
ROBERT REVEL, of Woodstock. Esquire, to be a Notary Public for Upper
Canada.—(Gazetied Zith March, 1857.) e
JAMES BARR. of the Township of North Norwich, Gentleman, to be s
Notary Public m Upper Canada.—(Gazetted 11th Apnl, 1857.)
_ARCHIBALD J. KEILER, of the Township of Mornington. JOHN J.
VOLLEKER, of Schastapol, County of Bruce, and JAMES BENSON, of the
Co. of Bruce, Gentlemau, to be Notaries Public in U.C.—(Gazetted Apn’l 25th.

CLERK OF THE PEACE.

JOHN M. LAWDER, of Nisgara, Eueire. 10 be Clerk of the Peace for the
go:r{l or‘%g_}c;)h. 13 the room of J. A. Woodrufl, Esq., resigned.~(Gazetted
13 May, 3




