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DIVISION COURTS.

OFFICERS AND SUITORS.

CurErxs, liability of.—By the 14th scction of the
Extension Act, it is cnacted, that no action shall
be brought aguinst any pecrson acting by order or
in aid of a bailiff, for anything done in obedience
to any warrant under the hand of the Clerk and
the seal of the Court, unless a demand of the copy
of the warrant has been ade, &c. ; and in case of
compliance before action brought, a verdict must
go for defendant, unless the Clerk who signed the
warrant has been joined in the action; and if a
verdict shall be given against a Clerk, then the
plaintiff shall recover his costs, to be tuxed “ so as
% to include the costs, such plaintiff is liable to pay
¢ to the defendant for whom such verdict shall be
¢ found as aforesaid, and in any action to be brought
¢ ag aforesaid, the defendant may plead the general
¢ jssue, and give the special matter in evidence at
% any trial to be had thereupon.”

This, at first blush, scems a severe enactment, but
will not operate hardly if Clerks are careful in
making proper entries in the Procedure Book in
the prescribed form, as well as drawing up war-
rants issued according to the guides given in the
Schedule to the Rules, and duly sealing them—for
the liability of Clerks can only extend to acts done
by them which are not commanded or authorized
by the Judge. Thus, if an order is made by a Judge
which he had no jurisdiction to make, and the
Clerk draws up and issues a warrant 1n accord-
ance with the order, he will not be responsible.
Bat if the order or judgment given by the Judge is
properly within his jurisdiction, and the Clerk
draws and enters it irregularly, and issues a war-
rant thereupon, he will be liable. It would be
absurd to throsv upon the Clerk the duty of review-
ing the decisions of the Judge, his superior officer.
The Clerk is a mere ministerial officer to carry into
effect the order of the Judge, and cannot be liable
in trespags for the mere performance of his duty,
cast upon him by the express language of the Act
of Parliament.”

SUITORS.
Evidence—Sale of Goods.

Delivery to Wife {contirived.)—After a man has
separated from a woman with whom he has cohab-
ited, and who is not his wife, he may discharge
himself from liability, even for necessaries subse-
?uently supplied, by proving that they were not law-

ully married.

Where a husband wron%fully turns away his wife
there is gn implied credit for necessaries, which, as
2

a wrong-doer, he is not permitted torepel. Insuch
a case he eannot by a general advertisemnent in the
newspaper, or even by a particular notice to indi-
viduals not 1o trust her, exempt himself from n
demand for necessaries suitable t¢ his station and
circumstances, furnished to her whilst so living
apart from him, even by a person who had been
desired by him not to trust her,

If a husband personally ill-treat his wiie, and be
guilty of cruelty towards her, so that, from reason-
uble apprehiension of further personal violence, she
is obliged to quit his roof, he is responsible for ne-
cessaries to the same cxtent as if he had expelled
her therefrom, and under such circumstances, a
request by him, that she would return, will not de-
termine his liability for neccssaries supplied to her
during their separation. Where a wife is guilty of
adultery, and cither elopes from her husband or is
expelled from his roof on that accoutt, or even
when, being compelled by his cruelty to leave him,
she is afterwards guilty of this offence, and he
refuses to reccive her, he is not liable even for the
bare necessaries of life supplied to her after her
adultery and during their separation, although he
do not generally or specially notify persons not to
trust her.

Goods sold to wife before marriage~—~The hus-
band is liable jointly with his wife, during the
marriage, upon all contracts made by her while she
was single, how improvident soever they may be,
and although he may have received no fortune with
her. The husband, however, cannot be sued alone
on such contracts, but the wife must be joined in the
action with him. .

ON THE DUTIES OF MAGISTRATES.

SKETCHES BY A J. P.

. (Continued from page 143.)

When the Oath and Affirmation should be admin-
istered —The proper time to swear the witness is
before he gives any testimony, and not to take
down his examination, rcad it over to him, and thes
swear him to the contents. A witness ought whilst
giving testimony, to be under the solemn obligation
of an oath to speak the truth. Magistrates should
understand that the oath is to be administered to
the witness before he is examined and not after-
wards.[1] Speaking of the objectionable practice
of taking down the examinations of a witness before
he is swomn, Stone, in his work on the Practice of
Petty Sessions, observes: * A witness may inad-
vertently or perhaps wilfully state some particulars
erroneously in the first instance, which when after-

[t] Per Abboit, C.7. Reg. v. Kedds: 6 D. & B. 736,
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wards put to the test of an oath, a sense of shame
may prevent him from retracting ; and it is obvious
that a witness may answer every question correctly
which may have been put to him, and very properly
swear to the truth of the statement so taken down,
as far as it goes,—and yet such evidence may not
contain the whole truth; and the most important
part of the witnesses’ testimony may thus remain
unknown—the witness himself being either uncon-
scious of its importance 10 the case under enqui?’,
or being determined to assist as little as possible
in the elucidation of the case. For these and simi-
lar reasons, the Judges have of late often reprobated
the system of taking examinations of witnesses
before they are sworn.”

It is also material,” says the same writer, « that
the witnesses should be sworn and examined in
the presence of the prisoner or the defendant, if he
appear to the summons, that he may confront themn,
and prepare himself to cross-examine them; and
should a witness be examined in the absence of
the defendant and the defendant afterwards appear,
it will not be sufficient to read over the deposition
in the defendant’s presence but the witness must
also be re-swom. [2f

Wilness refusing to be sworn.—Should any wit-
ness, summoned togive evidence,unlawfully refuse,
or having been swom, improperly refuse, &c., to
take the oath, or having been sworn, improperly
refuse to answer such questions as may be put to
him touching the case, the Magistrates are armed
with ample powers to coerce him to do 8o, or to

unish for refusal ;—the Gth sec. of the Statute 16
ic., cap. 178, thus enacting :—

« And if on the appearance of any such person so summoned
before the said last mentioned Justice or Justices either in obe-
dienoe to such summons or upon being brought before him or
Ll;embyyinu:d %hﬁd&umg,mhpen?nsh&:lmﬁnp to
or shall nfmgnﬂemhmham,mhwhm
such or affirmation, shall refuse to answer such guestions
concerning the premises as shall then be put to him, without
oflering any just excuse for such refusal—any Justice of the
Peace then present and having juriediction may, by warrant
under his hand and seal, commit the person so re to the
common gaol for the Territorial Division where person
shall then be, there to remain and be imprisoned for any time
not exceeding ten days, unless he shall in the meantime con-
sent to be examined and to answer conceming the premises.”

It will be well to try what effect the reading of
the above will have on refractory witnesses, before
a Magistrate proceeds to make out the order of com-
mitment. It will in general produce the desired
effect; should he still persevere in refasing to be
sworn or examined, the Magistrate will have no
alternative but to commit him, for he cannot
allow the administration of Justice to be trifled
with. The following form is given in the Act,
Schedile G. 4:—

%) And see Reg. v, Vipout, $ But. 1168; Reg. v. Crowther, 1 T, R. 175,

Province or Caxaba, To all or every of t:a Cone
(C'O',:"‘! or g:'“g C‘”‘”""’} stables, or other Peace officers
as the may be) of ———— in the said (Cownty or United

Countien, as the case may be) of ———, and to the keeper of
the Common Gaol of the said (Cownty or United Caunties, as
the case may be) at

-Whereas information was laid (or complaint was made) bofore
(me) ~=—— (one) of Hor Majesty’s Justices of the Peance in
and for the said (Comug' or &u'led Counties, or as the case
maz be) of y for that (&c., as in the summons), and one -
E. F., now appearing before me, such Justice as aforesaid, on
y 8t , and being required by me to make oath or
affirmetion as & witness in that behalf, hath now refused to do
80, (or) being now hete duly sworn as a witness in the matter
of the said information (or complaint) doth refuse o answera
certain question conceming the premises which is now here
put to him, and more £unicnlatly the following question, (Aere
insert the exact words of the question) without offering any
just excuse for such his refusal: These are therefore to com-
mand you, or any of the said Constables or Peace officers to
take the said E. ¥., and him safely to convey to the Common
Gaol at aforesaid, and there deliver him to the said
keeper thereof, together with this precg‘i)t; and I do hereby
command you the said keeper of the said Common Gaol to re-
ceive the said E. F. into your custody in the said Common Ganl,
and there imprison himn, for such his contempt, for the space of
—-—— days, unlees he shall in the meantime consent to be .
examined and to answer concerning the premises, and for so
doing this shall be your sufficient warrant.

Given under my hand and seal, this day of - N
in the year of our Lord ———, at in the (County, or as
the case may be) aforesaid. - 1S (s

.S, 1.8,

i

MANUAL, ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Journal.—By V.)
CONTINUED FROM PAGE 143,

" Duties in Court (continued.)~Should there be a

Jury, the Bailiff calls the names as given him from

the Clerk’s list until five Jurors have answered; he
then causes the five Jurors to stand up and each to
place his right hand on the Testament, while the
Clerk administers the oath to them as already
spoken of respecting w.tnesses. When the Clerk
addresses the Jury to ascertain if all have been
sworn, the Bailiff counts one, two, &c., as each
Juror says, ‘“sworn.” Should the Jury or any of
them retive by leave of the Court, and it is deemed
necessary for the Bailiff to take charge of them, his
duty in this particular will be sufficiently explained
by the language of the oath usually administered
to the Bailiff in such cases.

When a Jury retumns into Court, as the Clerk
calls over their names, the Bailiff counts as before.
Should it become necessary to take a recess dur-
ing the day or to adjourn the Court to the following
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day, the Bailiff can proclaim the same as follows:

Proclamation on Adjournment,

Hear ye! Hear ye! All persons who have anything further
%o do at this Court may depart hence, and give their attendance
here this day (or to-morrow morning) at —— v’clock.—Gop
Save the Queen!

On resuming business the Court is opened again
by proclamation :

Proclamation on Resuming.

Hear ye! Heaz ye! All persons who have anything further
to do at’ this Coun, let thellr’xe give their attendany::e, fnd they
slhall be heand.—Gop Save the Queen!

In order to prevent parties having business at a
Court being taken by surprise in the rising of the
Court before their matters are attended to, it is not
unusual, after all the business on the list appears
to have been gone through, for the Bailiff, by order
of the Judge, to make the following proclamation :

Final Proclamation.
Hear ye! Hearye! All persons that have anything further

10 do at this Court, let them come forth, and they shall be heard ;

otherwise they and every one else n.ay d :
time.—Gop S);ve the Q:xyeen! % Miay depart hence for this

The above proclamations should be committed
to memory by the Bailiff.

By the 18th sec. of the 1. C. Act, Bailiffs « shall
‘ exercise the power and authority of a Constable
“and Peace officer during the actual holding of
¢ the Division Court, with full powers to prevent
¢ all breaches of the Peace, riots or disturbances,
4 within the Court-room, or building, wherever the
¢ Court is held, or in the public street, squares or
¢ other places within hearing of the Court, and to
¢ arrest, with or without warrant, all parties enga-
¢ ged therein or offending against the meaning of
¢ the clause,” &c.

Thus it will be seen that Bailiffs possess a right
by virtue of their office to act as peace officers, in
addition to the authority they will have in acting
upon the mandates of the Judge. The Bailiff will
in general receive express directions from the
Judge as *he occasion may require what to do in
case of disturbance. For the dutics of a Peace
officer generally, Bailiffs are referred to the Cana-
.dian Constable’s Assistant, from which we extract
the following caution as to arrest without warrant :

“In all cases of arrest it is usual and proper for
the Constable to make known his office, and to
demand of the party offending, to surrender in the
Queen’s name, before recourse is had to violent

measures. Private persons present may be called
upon, and are bound to assist th: Constable in
effecting the arrest.”

If a party makes a disturbance tz Court, he will
be dealt with by the Judge ; and in every case the
offender be brought before the Judge, who will give
the necessary directions to the officer, in case the
matter, in the opinion of the Court, would be better
or more conveniently left to another tribunal.—
Where an arrest is once made under the 18th sec.
of the Act, the party should be detained in custody
till his punishment is determined by the Judge, or
order made respecting him,

In conclusion: Officers must remember that their
individual attention must be given to the business
of the Court, and they must not suffer parties to
interrupt them or draw their attention from it, and,
to use the words of an English writer on the duties
of Bailiffs, ¢ It is almost unnecessary to add. that
every respect must be ﬁaid to the Court, and its
Judge; this can be shown in many ways, but
chiefly by observing a proper demeanour, by not
joining in, but checking, any merriment or inde-
cent conduct on the part of the attendants of the
Court.”[1]

e —————————
U. C. REPORTS.

CIIAMBER REPORTS,

(Reporied for the Laso Journal and larvison's Common Law Procedure dct, by
J. Leacu TavLsor, Esq,, Barvister-at-Law.)

SuyTE 21 AL V. TowzR,
Change of Venwe—New Rules—Practice.
{Tu Chambers, Sept. 12, 1886.]

This was an alzglication on the part of the defendants for an
order to change the Venue under the old practice, the writ
having been issued previcus to the time at which the Common
Law Procedure Act and the rules framed under it, came into
force.

Burns, J.—This application must be refused. The course

rescribed by the new Rules (R. 19) is that a summons shall

ge issued calling onthe plaintiff to show cause, so that the mo-
tion to change the Venue may be disposed of at one hearing.
The new Rules are in force as to the old suits, wherever they
are applicable.

An application was then made for a summons to show cause,
which was granted.

Tux Qurzy v. HuNtER.

Tnteriocutory judgment signed before passing of 1he C. L. P. Azr—~Subsequent
sisue of exeertion——Practice,
(In Chambers,)

This was a motion on the part of the plaintiff. Interlocutory
judgment had been signed accordinif,' 1o the old practice before
vacation, the defendant not having pleaded, although the decla-
ration had been served with a demand of plea. e applica-
tion now was that the plaintift should be at liberty to enter

{1] In England the Clerks and Bailiffs provide thamecives with aiid wesr a
costume ; if afficers in this country were so Inbited aleo, to distin-
gsish Them as ofbokals, 1t wouM De & move in the right diection,
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judgment and issue execution under the 6iat section of the

ommon Law Procedure Act, as the demand of a plea was
equivalent to the notice to plead within eight deys required by
that section,

Bukns, J.-—You muet take a rule to compute under the old
practice.  The 61st sec. refers specially to summons 1ssued
under the new Act and declaration, which should be endorsed
with a notice 10 Plend informinyg the defendant fully of his lia~
bility in_case_of neglect. The 61st scction only speaks of n
declaration with a notico 1o plead being filed, but llhold that
such a notice should also be served—(see Rule 132 and note.)
Therelore the order to enter final judgment under the 61st
section 1nust be refused,

Pawson kT AL v. WiGnTMAN,
atisfaction piroems8i ot .
i e T meay et ol bensey L it acconting o
(In Chumbers.)

‘This was an application on the patt of the defendant for an
order directing the Master of the Common Pleas to enter a sat-
isfaction piece on the Roll, and to grant a cedtiticato thereof.
‘The motion was grounded en an aflidavit stating that a com-
promise has been effected between the parties. A sutisfaction
piece had been %ined by plaintift’s attorney ; but one of the
new Rules (No. 64) required that in future 1t satisfaction piece
should be signed by the plaintift and his signature witnessed
by his attorney. In the present case, however, the plaintiff
resided in England, and perfect adherence to the new rule
would entail great and unnecessary delay, and in fact it would
be impossible to porirRﬂy with that pant of it which required the
witnessiug of plaintift’s signature by his attorney. Underthese
circumstances it was subimtted that the order to the Master
ought to be granted directing him to enter the satisfaction picce
signed by the attorney, and to give the necessary certificates.

Bunss, J.—Take the order.

CRONYN V. ASKIN.
Irregulority in 10rit—Amendment,
(In Chambiers, Sept. 15 1856.)

In this case a summons had been obtained by the defendant
for the plaintiff to show cause why the writ should not be set
aside on the ground of irregularity, the Chief Justice’s name
having been omitted in the teste.

Plaintiff now appeared, but had no cause toshew. He sought
therefore to amend hoth the aiiginal writ aud service by.inser-
tion of the Chief Justice’s name under the 37th section of the
Common Law Procedure Act, which directed that «such
“amendment may be made upon any application to set aside
“the writ upon such terms as to the Court or a Judge may
43 seem ﬁt.’

Ricuanps, J., granted leave to amend the writ as required,
on payment of costs and serving anew.

KERENDALL ET AL V. McKnrimyon.
Absconding debtor—Dreceedings against— Practece,
{Ja Chambers, Sept. 183, 1856.

In this case a writ of attachment had been sued out against
the defendant as an absconding debtor, according to the old
practice under a Judge’s order, on the 6th of March, 1856, for
£321 and costs, which writ was executed by the Sheriff of
Wentworth on defendant’s s and chattels on the 8th day
of March. The usual notice of scizin was published in the
Gazette, and the defendant not appearing, a writ of summons
was issued on the 15th of March and served according to the

_practice then existing, by leaving a copy at the last ascentained
residence of the defendant, and posting another in the Clerk of
the Crown’s office.

Under these circumstances liberty was now asked on the
part of the plaintiff to proceed with the service of a declaration
under the o'd practice. The 45th section of the Common Law
Procedure Act gave power <to the Court or a Judge” after the

URNATL. [Ocronxs,

issue of a writ of uttachment ¢to direct that the plaintiff ma
« proceed in the action in such manner, and subject to such
« conditions as the Court or a Judge may direct or impose.*’

Burys, J., granted an order ¢ that the plaintiff be allowed to
« proceed in the action by filing the declaration and notice to
« plead in the office of the Deputy Clerk of the Crown ut Ham-
< 1lton, and that such filing shall be deemed Food service on
«the defendant®; also, «that filing notice of assessment for
the defendant shall be good service according to the practice
in forco before the Common Law Procedure Act of 1856.

McGuire v, SnEaTit,
Application for onder to produce docustonts,
(In Chambers.)

This was an application for & Judge’s order to the Cominis-
sioner of Crown Lands, to produce an original document from
the Crown Lunds office, as_necessary for the just trial of the
case which was an action of ejectment. The document required
was an assignment of a squatter’s right, on which the defendant
relied to prove his title. A certified copy had been obtained,
but it was believed that that would not be admissible in evi-
dence, and the application was made in ccnsequence of the
32d rule, which directed that no subpana for the production of
an original record should be issued unless upon the production
of a Judge’s order or rule of Court to the proper officer.

Ricuanns, J.—-This application must be refused. The docu-~
ment does not come within the meaning of the rule as “an
original record? or ¢« original memorial.”? If it were so, on
the same grounds one might include the documents in all the
Government offices within the provisions of the rule: and an
application might be made for - petition to the Governor Gen-
eral on which to ground an action for slander, which might be
clearly a privileged communication. Your course is, if the
document is necessary at_trial, and if a certified copy is not
sufficient, to apply to the Governor in Council for leave to pro-
duce it at the ma{ or to obtain a subpaena in the ordinary way,
if the officer in whose possession it 1s, is bound to produce it.

‘Fhe Rule means records of the Court and memorials in the
hands of the Reyistrars.

WaLLack v. Frazea.

Service of a declaration is g her in case of ® OF NonN.
ap, a nce of defendant, except where substitution ordered by the Court or
u Juige.

6 {In Chambers, Sept. 16,1856.)

A writ having been issued under the old Eractice and served,
the defendant did notappear. The plaintiff then, the Common
Law Procedure Act having come into force in the meanwhile,
filed, but did not seyve, a declaration under the 61st section,
endarsed with a notice to plead, in eight days. At the expi-
ration of the time to plead, so endorsed, plaintiff signed j mf};-
ment by defavlt as final, and procseded to issue execution.

On the part of the defendan, it was now sought to set aside
the judgment on the ground that the declaration, with notice
to plead under the 61st section, should have been served on
the detendant as well as filed, The 132ud rule required that
a copy of every declaration aud subsegugnt pleading slould
be served upon the opposite party, and its words were, ““as
“ well where the plantiff has entered an appearance for tha
“Jefendant, as where the defendant has appeared m person
“or by altome&” The first of this rule was a2 mistake,
as under the Common Law Procedure Act, the practice of
entering an appearance by the plaintiff for the defendant was
abolished ; but the evident meaning of the rule was that even
in case of the non-appearance of the defendant, subsequent
pleadings should be served on him, except in cases where it
was otherwise ordered by the Judge. (Queen v, Hunter, per
Burns, J., in Chambers, Sept. 12th.(a) .

For the plaintiff it was cuntended that merely filing the

declaration was quite sufficient junder the 6lst section, and
{2) Reported U. C. L. ., Vol. 2, pege 182. :
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that the meaning of the of the 132nd rule was that pleadings
should necessarily be served only in case of the uppeurance
of the defendant.

Ricuanrps, J., decided in goneral that service of the decla-
ration was necessnry in all cases, except otherwise avdered
by the Court 3 under the 61st section, service as well as filing
was evidently contemplated, thoagh not specially mentioned,
and though there was o mistake in the wording of the 132ud
rule, it [;lninly applied to cases of non-appearance.  Judgment
signed ’)) the plaintiff should accordmgl{ be set aside with
costs, defendant having undertaken not to bring any action.

Carrvrners v. Dickey.
Practice—Change of Tenue,
{lu Chambers, Scpt. 15, 1858.)

In this case a summons lad been obtained, calling on the
g‘ll:imiﬂ’ to show cause why the Venue should not be changed.

e application to change was grouuded on a common afli-
davit stating that the cause of action, if any, had arisen in
York and not Simcoe.

Plaintiff now showed cause. The 19th rule gave power to
the Judge fully to consider all the circumstances of the case,
and not to change the Venue, as a matter of course, upon a
common affidavit. Inthe present case, although the coutract
npon which the action was grounded was made in York, the
breach of it was made in Siincos, where the plaintifPs prin-
}:ii vg‘i:ldnessen resided, and where the case could be most

tly tried.
1cuaRDS, J.—This summons must be discharged. The
Jaintiff, in his affidavits, has shown that he can give evi-
ence of facts ocourring in the county of Simcoe, and no good
grounds are shown why the case should not be tried at Sim-
coe, and unless the defendant, on the other hand, shows some
special grounds why it should, the Venue cannot be changed
ou the common affidavit, it having been sufficiently answered.

Summons discharged.

GENERAL AND MUNICIPAL LAW.

Tux QueEx v. Sxiti AND CorprrT.
Habdeas Corpus and resurn—Right of motker to child.
{in Chumbers, 7th July, 1856.)

On the 26th of June, A. D, 1856, a writ of Habeas Corpus
was issued out of the Court of Queen’s Bench, directed to
James Smith and Margaret Corbett, commanding them to
«have the body of James Corbett, infant son of James Corbett,
« now detained in your custody, as it is said, under safe and
“«gecure custody, together with the cause of his being so
¢¢detained, by whatsoever name he may be called, before the
¢¢Honourable Archibald McLean, one of the Judges of our
«Court of Queen’s Bench, at the Judges® Chambers at Os-
¢ goode Hall, in the said City of Toronto, forthwith, and then
and there to do and recsive all and singular those things
«which our said Court shall then direct and consider of him in
¢this behalf.”

To which writ the following returns were made :—

In obedience to the writ of Habeas Corpus hereunto an-
nexed, I, James Smith, therein named, do bring before the
Honourable Sir John Beverly Robmson, Baronet, Chief Justice
of Upper Canada, presiding in Chambers, the body of James
Corbett, jr., and I humbly certify and return to his Lordship
that the said Margaret Corbett, wife of the said James Corbett,
in said writ name, is my sister; and before and at the time
of the issuing of said writ, she was and still is living in my
bouse, in the City of Toronto, with ber child, the said James
Corbett, jr., of her own free will and voluntary act, and with-~
out coercion or force on my pait, or of any person or persons
on my behalf. And I do furthercertify.that the said Margaret
Corbett was married to the said James Corbett in or about the

month of Mnarch, A. D, 18583, and that within a few months
after snid marringe the said Jas. Corbett frequently ill-treated
the said Margaret Corbett, and used great force and violence
towards her, so much a0 that she left the said James Corbett
sl went to reside with her aunt Eljzaheth Harper, of Thot-
old, but that some time afterwards, on xaid James Corbett’s
promising nmendment, she returned to live with lum, and so
continued to live with him until the ninth day of June Just
past, when, in consequence of violent and brutal ill-treatment
towards her on the part of the snid Jumes Corbett, she again
left him and came to my house, with hes child, where she
has ainco resided. And I further certify that I have heard
and believe, that tho said James Corbett has frequently since
his marriage been greatly intoxicated from the effects of strong
drink, and has treated the smd Margaret Corbett in a cruel
manner, and beaten her so severely that she was apprehen-

sive of her life.  All this 1 herob(y certify.
Witness my hand this fifih day of July, 1856.
(Signed) Jangs Suiri.

In obedience tothe writ of Hubeas Corpus hereunto an-
nexed, I, Margaret Corbett, wife of James Corbett, do bring
before the Honourable Sir John Beverly Robinson, Chiet Jus-
tice of Upper Canada, the body of James Corbett, jr., the child
of me and of James Corbett, born in lawiul wedlock, and now
an infant of the age of nearly sixteen months. I also certify
that I was married to the said James Corbett in the month of
March A.D. 1853, and immediately thereafter went to Jive
with’him ; that the said James Corbett was in the huabit of
becoming intoxicated from drinking liquor, and after bei
married about three months, in consequence of his cr:oﬂ
treatment, he having beaten me severely, I left him and went
to reside with my aunt in Thorold, and after being separated
from him about seven months, I returned 1o live with him,~—
and so lived with him until the ninth day of June A.D. 1853,
when I Jeft him and went to reside with my brother, James
Smith; that when Ireturned to live with the said James
Corbett, he faithfully and solemnly promised amendment,
and not to ill-treat me azain; that I am afraid if [ am to
return to my said husband to live with him I would be sub-

ected to the same ill-treatment 1 have hitherto received from
im, and my life might be in danger from his violence ; that
oun the ninth day of June last past my said husband beat me,
and kicked me, and turned me out of his house ; that on that
day I went three several times and endeavoured to get into
the house for the Furpoae of procuring clothes for the child ;
that I had the child in my arms when my husbang first tarned
me out on that day ; that said James Corbett would not allow
me to get into the house—called me ill-names and said 1
never should get anything from him ; that I am apprehensive
if the child were given up to said James Corbett, it would not
be properly cared for: and I humbly implore his Lordship to

allow me to retain possession of my child,

Witness my hand this fifth day of July, 1856,

(Signed) Margarct Comnrrr,

The following order was thereupon made :—

RoginsoN, C.J.—After hearing the parties before me on the
return to this writ, [ discl_zarie the mother and child, leavin
her at liberty to return with her chiid or not to her husband,

as she thinks proper.

O'Doxanox v. Tax Scuoor Trusties or Sxc. No. 4, THoray.
{Trinity Term, 19 Vie.)
School Tyustees,

‘Upon an spplication for a rule Nusi for a by the teacher of a schoo)
section aguingt the trustecs of such section, sequiring them 1o Jevy a rate anf-
ficient 10 puy the applicant the Lalance of his salary as such teacher, recovered
in the Divinion Court agailis] foriner trustecs ; the court refused 10 grant sach
rTute, ) not appearng on the ::Ephe-uou when, for how Jong, aud by whom
the said lmger was employe: [6C.P. R, 297}

Application by M. C. Cameron on the 4th Sept., 1855, for
a rule Nisi on the said trustees, to show cause wgy a manda-

| mus'should not issue to them, requiring them to levy a rate, or
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cauee 10 be sssessed and collected, s rate sufficient to pay the , .
Said O'Donaboo £26 Se. 60, be’ing \he balance duelm)m ot Reo v, Tus Muol(\:,! 3‘3:'5:: l:::”?ounonu.n oF THR

teacher of the said wection, and the balance of costs due on the
j nt recovered by him for said sulary, with coets of this
application. It is stated in the affidavit of D’Arcy Boulton,
l%., attorney for 0°Donubioe, that about the 21st Au%ust, 1851,
said O’Donaliov obtained a judgment in the Eighth Division
Court of York and Pcel against William McCarkill, George
Proctor, and Duncan Calder, trustees of School Section No. 4,
township of Thorah, in an action on contract for £24 10s. 6d.,
debt, and £1 17s. 2. costs—£:26 Ts. 8d,—against the corporate
ptorny of said trustees, ordered to be puid in one month;
such judgment being recovered within the jurisdiction, &ec.
That execution issued thereon against the goods of suid trustees
a8 a corporation, returmed by the bailiff made £1 4s, 6d. and no
more s. That on 29%th April, 1852, the said judgment was
duly centified into the county court, and F¥. Fa. issued there-
upon -.%-uut the corporate lands of said trustees for £25 Ts. 2d.
returnable 18t day of June term, 1883, returned, made £5 bs.,
and no more lands. That & summons was issued by the County
Court judge under section 91 of Division Court Act of 1850,
afterwards discharged on the ground of want of authority in the
coutt, (date not stated.) That there 1s still due O’Donalice
£26 8s. 8d. That the schuol trustees of said school section
have been frequently requested to pay said balance and have
refused 0 to do,and still refused, and set him at defiance ; that
said trustees have no oods or lands whereof, &c. That the
said debt was incurred by tho above-named trustces, as such
trustees, on sccount of the salary of said O’Donalioc as teacher
of the said school section; and that he, 0’Danahioe, on several
cceasions requested the trustees of the said school section for
the years i“é%a and 1854 (not named) to levy a rate as ly law
provided, for the payment of said debt; and that the said trus-
tees of the said years declined so to do, and as he believed so
declined by reason of the ratepayers of the said section having
met to consider the question whether the said bill should be
paid or not, and decided at such meeting that it should not.
Affidavit swom the 24th August, 1855.

Macauray, C.J.—Upon reference to the statute 13 & 14 Vic.
cap. 48, eec. 12, No 16 ; ib.,sec. 17, No. 5; sec. 6, No.4; secs.
17& 6, No. 4; 16 Vic,, cap. 185, secs. 6, 11, 15, 17, and 24;
and the statute 13 & 14 Vic., cap. 48, sec. 6, No. 4, aud sec. 12,
Nos. 5,7, 9 and 16—upon which this application depends ; and
having carefully exammed those clauses, we cannot find au-
thority to grant this application. Nothing is laid before us to
show when, where, or upon what terms, or for what time the
applicaut was employed to teach the school, and we are 1n effect
called upon to enforce a Division Court judgment in favour of a
school teacher against the trustees as a corporation by manda-
mus to them to levy a rate retrospective in its object.

The statutes confer certain powers and inipose certain obli-
gations upon the trustees, and if it bo legally in their power and
their legal duty to do what the mandamus 1s asked to compel,
the statute seems to aflord another remedy by action. If not
legally so empowered and in duty bound to act, the court can-
not confer authority by a writ of mandamus, nor will it grant
such a writ to order the trustees to do that which it is not a
duty incumbent upon them to perform.

Before we should be disposed to grant a rule to show cause, we
should desire to hear it determined that noaction does lie against
the trustees individually. Altliough the court should consider
it in their power to levy the rate required, such a suit ought to
be instituted in the County Court ; but if the trustees have been
changed since the Division Court judgment was_recovered, 1
by no means am to be understood as intimating that the action
could be maintained against the trustees for the time being. We
decline granting a rule on the facts before us ; but the applicant
can, if 90 advised, take the opinion of the Court of aueen’s
Bench on the subject next term, by moviny that cout fora
mandamus, either on the same or upon additional facts.

McLzay J., and Ricaaros, J., concurred.

Rule refused.

(Trinity Term, 19 Vie.)
Notice of action—Evidencs wnder g d isowe,
Case, for wrongfully, negligently aud carclessly diggiig aid excavating streets

in tie City of Hemilton, adjoining plaintit4s close, sud thereby hyuting sad
close, kc.” Plea. not guilty per statute.

Hedd, Am1. That a by-law should have heen pased by the Cotporation 10 sanction
the act comphu‘:Zd ul.  (McLean, 3., dlu':mlngj

Sad, That when there io 1o by-lew, and when the act complained of ia done
under the stalute 13 & 34 Vic,, mr. 18, the defendants are entitled to notice of
action, coming as they do fully within the splrit of the protecting swtute.

3rd, That if tho defendants are linbie for the tortious acts in the declaration
complamed of, they ars entitled to give special niatter in evidence uider the

general jesue,
{8 C.P. R.200.)

Wiit issued, 11th day of January, 1854, Declaration, 10th
day of May, 1854, -

First count states, that ;lﬂmntiﬂ' before and at, &c., was pos-
sessed of & closs or parcel of land in the City of Hamilton,
composed of lots, numbers 26, 27, 28, 35, 36, aud 37, in the
survey of jots made Ly Peter Hunter Hamilton, bounded on
the east by a street or highway called James Street, on the
south by a street or highway called Robinson Street, and on
the north by a street or highway called Duke Street ; yet
that defendants, wrongfully mtending, &c., to wit, on the st
of August, 1853, wrongfully, and negligently, and carelessly,
&o., dug and excavated the suid streets adjoining said close,
and so near the same, and also took and carried away therefrom
the earth and soil so dug and excavated, in a negligent and
careless and improper manner, and without leavix:&ar;y suffi-
cient or proper supsxm to prevent the soil and earth of plain-
tifl’s close from falling awn{ frorn said close into and upon
the said streets, or prevent the fences of plaintiff, stauding on
said closs, from falling, and lowered thereby the said streets
so much, that by reason thereof a quantity ot soil and earth of
plaintiffs’ said close gave way and fell in and upon the said
streets and wus washed down and carried away, and whereby
also said plaintifi®s said fence surrounding said close fell, and
plaintiff was thereby greatly incommoded, &o., and obliged
to build a stone wall to prevent the further falling of the
carth, &c., of the said close, and the value of said close hath
been greatly diminished, &c.

Second count: That before and at, &ec., plamntiff was pos-
sessed of a dwelling-house and close in the City of Hamilton,
bounded on the east b{' James Street, on the south by Robin-
son Street, on the north by Duke Street, and on the west by
lands of Robert Roy, which streets before and at, &e., were
on or about the same level with the said close of plaintiff,
whereby the soil and earth of said close was supported and
kept from falling, and plaintiff had free access to and from
said streets into and from said close at all times, for carts,
carriages, horses, and foot passengers, &c.; yet defendants,
well knowing, &c., wrongfully, negligentslgé 1mproperly and
injuriously, to wit, on the Ist of August, 1853, dug and exca-
vated the said streets, and lowered the same below the origi~
nal level without leaving sufficient support to prevent the
earth and soil of plaintiff’s close from falling away ; b& rea-
son whereof a great portion thereof did give way and fall in
and upou the said street, and was washed down and carried
away, and also thereby the plaintiff’s fences around said close
gave way and fell down, and plaintiff prevented access in
any manner to hLis said close and house from the said streets
until he made a foot-way at great expense from Duke street
up to said close, and at large expense built a stone wall and
stair-case to allow access ou foot, aud hath been deprived of
any access from said streets to said close, for horses, carts,
carriages, &c., whereby, &c.

Third count: That before aud at, &c., plaintiff was pos-
sessed of a dwelling-house and close in the City of Hamilton,
bounded as before described; that before and at the time
when; &c., the said streets were, and from time immemaorial
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had been, on or about the same level with said close of plain-
tiff, b{ means whereof the soil and earth was supported, &ec.,
and plaintift had free access therefrom into and upon, and to
and {rom said close, at all times, for all hotss, carriages, foot
passengrers, &c.: yet defendants, well knowing, &o., to wnti
on the first of Au(mst, 1853, wronglully dug and oxcavate
the said strects adjoining said close, and took and carried
away tho soil and earth thereof, &c., and greatly lowered the
same, &c., as in last count—omitting any charge of negli-
gonce.

Plea—Not guilty by statute. Defendants referring to 14 &
15 Vie. cap. &‘: on being called upon by a judge’s summons.

At tho trial, before Draper, J., autumn, 1854

On plaintift’s part evidence was given—that by the defen-
dants’ book of minutes it appeared that on the 24th of August,
1852, the council passed a resolution for the pmdmring plans
and specifications for grading and gravelling Upper James
Steeet; that tenders be advertised for according ¢ ) such plan.
‘That on the 1atof Suptember, 1852, the council passed a reso-
lution appointing Carr (or Kerr) to superintend the improve-
ments on John, James and York Streets, or any other work
let out on contract. ‘That ¢n tha 15th September, 1852, the
council resolved that the tendurs for grading and gravelling
James Street be referred to o commilies to acceg; the most
beneficial tender: that on the 20th September, 1852, by atti-
cles of agreement, executed under hand and seal of Garratt
Kenny and Patrick Cain, (but not by defendants) but stated
to be entered into by said Kenny and Cain of the first part,
and the Mayor, Aldermen and Commonalty of the City of
Hamilton, of the second part; the pasties of the first part

, according to the specificalion annexed, to grade,
drain, macadamize and gravel that part of James street in
said specification mentioned and described, &ec., on or before
the first of December then next, to be paid as the work J)ro-
gressed upon the estimates of (defendants®) engineer, and the
ultimate balance upon his certificate of satisfaction with the
work, &o., with various stringent clauses or checks upon the
contractors. It concludes as i1 the Mayor had, or was to sign
and seal it with defendants® seal. The specification stated
that the work on upper James street would consist in lower~
ing patts of the hills, filling up hollows, buildiug culverts,
and repairing the same; macadamizing, gravelling, formin
and regulating the suface throughout to one uniform an
regular plan as therein described, and according to grades
laid down on the profile plan of said street. It then refers
to the plan, showimg the length and levels, &c., as they were,
aud were to be @ 3 the breudth of the road to be thirty feet
inside or between the water tables or ditches, and the breadth
of metalling to be 20 feet. The side-elopes, &c., 10 be one
and a haif horizontal to one mrpendicular, &c. The side
streets leading to aud from it to be graded at the junction toa
rise or fall of one in twenty, 80 as not to have a steeper slope
than one in twenty where they join James street, with a va-
riety of detailed particulars$ to be observed and approved of
by the engineer in charge, in relation to the grading, metal-
ling, &c. That opposite plaintiff®s property in upper Jamnes
street there is a very steep hill, and also on McNab street, to
both of which streets pluintif®s property extended. That
there was a sharp turn from James street into Augusta street,
80 as to render it likely a carriage might over-turn, but at the
time of the trial tho road was on a moderate scale, as one
witness stated. Kerr the engineer, being called for plaintifis,
stated, that the work had been done under his superintend-
ence by Kenny and Cain, and it was proved they had received
payments on account of their contract. That the intention
was to cut the road thirty feet wide and about two feet on
each side, but that the contractors did in fact cut nearer than
that to plaintiff’s land without directions. That Duke street
was cut and lowered on the north of plaintiff’s land and the
soil taken by Kenny from Robinson street, which 1s south of
plaintifi’s property, and used upon past of James‘street : that

James street was raised three or four fect higher than Augusta
street, but Augusta street was not adjoining plaintifi’s close.
That nt thirty-four feet width for the improved road, thers
would at the base (or bottam) be sicteen fect loft to plaintifl’s
land, measuring from the centre (17> 16 =33, or half a chain.)
That the dcfungnms’ cnt at plaintiff®s was about six feet, and
allowing seven feet to be cut off the aixteen fect at the top,
nine feet wovld remain untouched bafore reuchmp"the plain-
1ifl%s Iand:, that so far as the James’ street work was con-
cerned, no part of it was done caralessly or negligently : that
the alteration of the strecy was a great general improvement.
Kenney the contractor said, that opposite plaintifl’s they cut
Jamus street acconling to the plans and specifications and
divections of the engineer, and opposite to the plaintifPs lot
cut up to the lot very nearly,and went the distance theﬁ ware
obliged to go: that the cutting was very hard, and he had to
blast the underpart ; that they cut on the street south of plain-
ti{P’s land, though forbid by him (plaintiff); that he, Kenney,
informed the mayor, and aldermen, and members of the street
committee, who tol& him he might take soil from thers and
they would stand any damage for hus so doing. That the soil
removed from Duke strect was taken to fill up and level on
James street, but that Duke street was not cut up to the line
of the plaintifPs land. Allan, street-inspector in 1852 and
1853, said he had in that character cut away soil from the
street, (Duke atreet) north of plaintifi’s, but did not cut it
down very much, four or five feet, nor within six or seven
feet of plaintifi's. That defendants paig axghat work. That
before l{,us a place hed been cut nearly close {5 the plaintifls
fence near the corner of James street, but Duke street was
not then a travelled road, that the natural level of the street
(James street) sloped upwards to plaintif®’s land which also
sloped upwards, and that plaintiff could have got out from his
land on the level of Duke street before the cutting, if his
fences were removed. That Duke street is now a good tra-
velled road ; that plaintifi had not access to all parts of James
street, but there might have been at the upper part near Rob-
inson street, and there is not now much difierence in the grade
between the grade of plaintifi’a land and the improved street ;
that befors the improverent James street was scarcely pass-
able, and now there is an excellent road; that according to
the present e plawntifPs land is now higher above the
prosent level of the street than formerly : that land sufficient
to support plaintifi®s close and fences was left by this witness
in wgat he did.

Another witness, McIntosh, stated that in consequence of
cutting down James street, plaintifi’s fences required support,
and the earth from his lot falls into James street, aud so along
Robinson street for sixteen or twenty feet; that there is no
way to get from James atreet or Duke street into plaintifs
iand except a foot stairway of thirteen or fourteen steps made
by plamtitf, and that he must drive round to the rear to get =
waggon in, and in winter, owing to the ice, the staircase at
times is often impassable : that at the corner, James street is
four or five feet below the level of Robinson street; that in
Duke street it is graded off to within one foot of plaintifPe
fence, done by persons acting under the defendants’ in-
spector.

Another witness (Nixon) proved that he Kut up a stone wall
for plaintiff last summer to prevent the earth falling into James
street, which street is lowesed ten feet, as also
and at the corner near Robinson street the
is five feet below the level of plaintif’s land.
cost £75 to put a wall along Duke street, and £80to do so
along James street, and that glaintiﬁ erected steps, and put
up a wall two years ago worth £50.

That plaintifl’ erected his house iu 1851 and 1852; and about
one hundre feet from Robinson and James streets, and
to cut the slope along James Stréet to get a perpendicular or
flat surface for his foundation walls. at the first five feet
of plaintifi’s land is light, and can only be sccured by a

uke street,
e of the street
That it would
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retaining wall, below that level it is heavy and solid. This
witness thought it would cost half the price of the land to cut
it down to a Juvel, for houses on James Street.

It appeared upon the whole of the plaintiil®s evidenco that
his close was on tho side or ascent of what is called the moun-
tain, bounding the city of Hamilton on the south, and that his
land, in common with all others, slopes or inclines down-
wards from south to north, and consequently the improved
grados of tho strects ‘msinghw ptoperty form inclined planes,
and do not leave his land at a uniform higher level, but vary-
ing. At the close of the plnintim case the court adjourned
till the next morning, and it was arrangc *°  conseut of par-
ties that the jury should in the meantime v.a+. tho premises.

For defendants, Kerr, the engineer, was called, and denied
instructing or authorizing Kenny lo work James Street, other-
wise than_tho specifications, &c., directed and required ; but
said that, being requested, ho refused. That he planted posts
as noar the centre of James Strect as he could for the guid-
ance of the contractors. That they acted under his orders,
and he ncted under the apecification. That oppesito plaintifi’s
house, James Street had been considerably lowered, and cut
down before the work complained of was executed, in some
patts one foot, in others six feet, in some not at all, and that
n doing the work below plaintift’s Innd, they had to fill up in
some ]ﬂaces; that four feet was the dee‘pest cuuitxg at any

art along plaintfPs line; at the corner of Duke and James

treets it was onoatT, a half feet, and then from threa to four
feet. He described again the space left at the base and top
of the cutting in James Street, and said the widest at the top
would not exceed forty-six feet, and that all along the plain-
tifPs land a distance of at least seven and a half feet was left,
allowing for the natural sloge of the land, and he thought
none of the work done under his directions approached nearer ;
that there was previously very little cutting at the corner of
Robinson and James Streets, and that they cut about two feet
nine inches at the north side of Robinson Street, and deep-
ened it as they came north.

Hodgins, a sucrveyor, said he had takon the levels of James
Street tor sewerage, and that opposite plaintifi’s it was not
too steep, and was as favourable to plaintiff as it can be, being
a grade of from one in twcnt‘{ to one in twenty-six, whereas
one in thirty is what it shonld be where practicable ; but that

laintifti’s property was not as well situated for the road as
fore the cutting, and which was so far injurious, and is less
valuable for building purposes, but improved as a private
residenco; that the lang itself was not less valuable, meaning
apparently, the soil, as gravel, &c. That the public must
have had a very dangerous road if the alterations in the levels
had not been mwde.

Mr. Mitchell, one of tho s.reet and side-walk committes,
denied permitting or directing gravel to be taken from Duke
Strest by Kenny, &c., but said that if he wanted such permis-
sion, he should memorialize the council. He further stated
that he knew plaintifi’s property ten years ago, when the
original level was altered, and people took away gruvel and
sand from that part of the road, culting it down six feet; and
that the whole surface had been cut away across into another
property. He described also how holes had been made by
the excavation of sand ; and that the cutting he spoke of did
not extend to the south part of his land, but from a little above
the centre of his lot north. He thought James Street was an
original allowance for a side Jine road. David White said
James Street had been graded and levelled by subscription
many years; and that people trespassed on the land now
owaed by the plaintiff, by taking away sand and gravel next
the road, and cutting three or four feet deep.

The learned J‘udge remarked upon the three counts in the
declaration, and the only plea of not guilty, which denied the
wrongful acts alleged, and that, according to the case of Brown
v. The Municipal Council of Sarnia, 11 U. C. Q. B.R. 87, the
statutes 14 & 15Vic., cap. 54, did not apply for the protection

of Municipal Corporations to entitle them to prove specisl
mattors under the guneral issue; at all events not after have
iny reforred to that act as the one upon which they relied ;
and submitted it to tho jury todecide—Ilat, whether the plain-
tiff had proved the work complained of in the first and second
counts 1o have buen dune by the defendunts, saying it was
cloar that, as regarded James Street, the defendants had con-
tracted with Kenny and Cain 1o grade and gravel it in front
of and above and below plaintifl’s property, and that defen-
dants endeavoured to show that all fequired to be done under
it could not have oxtended so near the plaintift’s proporty as
to injure his fences or cause the land to slide down, or cause
the specific injuries alleged in the counts, of which the plain-
titt had given cvidence with a view to prove the contrary,

For the purposes of this trial, he ruled that if the defendants
authorized or directed the excuvation, or confracted to have
it dony in such maaner and 1o such extent as to produce the
damage complained of, they were on those pleadings liable ;
but that if the contract apecification, and engineer’s directions
wure as their witnesses represented, then they were not liatle
under those counts, because their contractors, for their own
purposes, exceeded the terms of the specification and the
enginecr’s directions, and did that which occasivned the dam-
age to the plaintiff by improperly, injuriously, and negligently
excavating. That un the ¢ “er streets the evidence connect«
ing the defendants with the excavation complained of was
not so distinct, but there was evidence which he left to the
jury subject to the same ruling as to James Street.

2nd. That as a general princislu, applicable in the cuse
mote perhaps to the question of damages, the defendants, as
a municipal corporation, under the Act 12 Vic., cap. 81, had
authority, and were particularly intrusted with the power to
make amd improve roads and streets within the limits over
which their jurisdiction extended, being a public corporation
for ntrict}y public purposes. That on the two first counts, if
the jury found the acts of the defendauts were limited as they
contended and endeavoured to prove, though what they did ren-
dered access from Flaintiﬁ’s close to the highway as constructe¢
difficult or more limited than before, or than in the natural
state of the ground, and so cause some damage in law, and
also in fact, yet such damage was not recoveruble; wherefore
if the defence was established on such princtples, in fact, the
jury were told to find for defendants, but to find for plaintff if
the work was done as he contended, and injurious, as repre«
sented speciiically in the declaration. As to the third count,
that nothing was in issue but whether the lowering of any of
the streets was done by the defendants, or by their authonty or
direction, nothing else being denied by the plea of not Y
That on this count the plaintiff seemed entitled to ‘a verdict,
with such damages as thc:‘&ury thought had been done to the
general value of the plaintift’s property—-that is, to ifs fair mar-
ketable value, &c.; also, to sever their verdict, if they found
for the plaintiff, stating what they gave on the first and second
counts, and to distinguish between general and specific dam-

8 in reference to the third count The plaintiff’s counsel
objucted that the mere fact of doing the acts complained of
without passing a by-law was a wrong, and that the jury should
be so directed. ‘The jury, after a short consultation, being out
only a few munutes, found for the defendants.

In the follow.ng term (Michaelmas Term, 18 Vic., Decem-
ber, 1854) Read, for pleintiff, obtained a rule on the defendants
to show cause why such verdict should not be set aside and a
new trial granted, as being contrary to law and evidence, and
the judge’s charge, and also for misdirection, and for the recep-
g?:d of improper evidence for defendants, and upon affidavits

The affidavits are of the plaintiff John McIntosh, and Isabellz
Reid, a sister of ?laintiﬂ, and represent that on the morning of
the second day of the trial, before the opening, of the coutt, tho
jury went to view the plaintifi’s premises, and that Mr. Mitchell,
one of the Municipal Council, and a2 member- of the street
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committee, when the work complained of wae done, wae with
them at the plaintiP’s premices, conversing with one or more
of the jurors, and speaking lond-enough tor all to hear han, and
*\niminz out to then difterent apots or places, &, The olyeet
weing to show improper iteqerence with the jury by persons
interested in the defence on that orcasion.

Macavray, CJ.—The 12th Vie,, cap. 81, see. 60, No. 1.
empowers the municipalitics to make bye-laws for opening,
constructing, making, levelling, raising, lowering, repaiving,
improring, preserving, mainlaining, &e., and for stopping
up, pulling down, widening, alicring, changing or diverting
any now or existing highway, road, street, bridge, or other coms
munication, &c.

Sec. 195, upon the passing of any hy-lawe for the purposo of
authorizing the opening any road, street, or public thoroughfare,
orof changng, widening, ue diverting any road, street, or public
thoronghfa.e, & 1 to cause the same or any patt thereof to gro
through, or to be placed upon, or injurionsly to aflect the land
or other real property of any persons, &e.: such per-ons may
name un athiteator, and give notice thereof to the corporation,
&e., and the head of such corporation shall within threo days
name another, &e., who may award the amount of damages,
if any, to be paid to such person, &e. s and if the corportion
noglc'cl or refuse to arbitrate, such per<on may maintain a spe-
cial action on the case at law against the municipahity by which
the by-law ghall have been pussed, &e.  See, 197, benefit and
advantaze to be considered when it is for the opening, widen-
ing ot diverting, any rtoad or street, &e.  Th: compenszation
words are opening, changing, widening or diverting, so us &c.

The 13 & 14 Vic., cap. 15—The rizht to use as public high-
ways all roads, streets, &e,, vested in the mumeipality, and
such roads, streets and highways shall be maintaned aud kept
in proper repair, &c., by and at the cots of such corporations,
&e.—16 Vie., cap. 181, (14th June, ? '33) see. 33, substituted
for see. 195 of 12 Vic., cap. 81,

14 & 15 Vie.. cap. 109, see. 35— Whenever any by-law,
order or resolution shall be passed or adopted by any munici-
pality whatever, and such by-law, order, or resolution has been
quashed or declared illegal or void by any court having compe-
tent jurisdiction therein, the municipahty by which such by -law,
order or resolution shall be passed, shall alone be respunsible
in damages for any act or acts done or committed under such
by-laws, order, or resolution ; and any clerk, constable, or other
olficer acting thereunder, shall be freed and discharged from
any action or cause of action which shall accrue or may have
accrued o any person or persous by reason of eucl by-latw being
illegal und void, or having been quashed, &e.

Sch, A. No. 21, fovides for quashing by-laws in reference
to 12 Vic., cap. 81, sec. 155, and among other things enacts
that no action shall be sustained for or by reason of anything
required to be done under such by-law, unless such by-law, or
the part thereof under which the sanie shall be done, shall be
quashed in manner aforesaid one calendar month at least pre-
vious to the bringing of such action, with a proviso added for
tendering amends, not s;lllying within what time ; and upon such
tender being pleaded, if no more than the amends tendered
shall be recovered, then, &ec.

The King v. Commissioners of Sewers, County of Somerset,
{7 East, 71) Leader v. Moxon, (3 Wil., 461-6-7.) The statute
11 Geo. I1L., cap. 21, empowered the commissioners to cause
ordey and direct the street to be paved, sunk or altered ; and
it was contended the power to alter gave power to raise, with
appeal to Quarter Sessions for anything done under the Act, &e.,
but with power only o g‘i_‘ve costs, not damages—per Black-
&tone, J., 8. C. 2 W. B, 924,

The Governor & Company of the Plate Glass Manufacturers
v. Meredith (4 T.R. 794)—The words of the act were—paved,
repaired, raised, sunk, or altered, and the defendants had rased
the pavements. Sec. 46 contained a compensation clause, on
which Buller, J., and Groves, J., relicd, where the pavement

8

wae necesearily raised or lucercd—Boyield v. Parter (13 East.
200) Roberta v, Reil, 16 Fast, 216) Gillin v. Boddington, (1 C.
& P, 51D Rex v, Commissaoners of Sewers, Pagham, &e.,
(8 B, & C.3566.)  Using a canal-way wider or deeper—Rex v,
The Justiees of Glamorgans<hire, ()7 8. & C. 722,) Sutton v.
Clarke. (6 Faunt, 29, 8. C. 1 Mar. 429) Jones v. Bird, (1 D. &
497,85, 0.5, B & AL837) Matthews v. West London Water
Wareks Ca,, (3 Camp, 403) Boulton v. Crow ther, (2 B, & C. 703,
S. €. 4, D. & R, 195) under 3 Geo. IV, cap. 126, sce. 85.

The trustees were empowered o make, divert, shorpten,
vary. alter wd anipua e the course or path of any ot the roads
under theit care, &c. 3 much m pont, if plaintitt not entitled to
compensation—Jfumphrey v, Mears, (U M. & R, 187,) The
Grocers® (o, v. Dunn, antecedent cases reviewed, (3 B.N. S.
31 Reg. v. Manchester and Leedz R, W. Co, (3 Q. B., 528)
Poters v. Clarson, (7 M. & G, 518, 8. C. 8, Jur. 618) In ro
Annstage (Ambler295,) - Upon mution to quash a writ ad quod
damnun, the ohjeet g to make a wovden waggon-way in
a lone of 320 yards m length, it was called « changing the
condition™ ot tfw wad.-~Brown v. Clege (16 Q.1B. 681), Over-
ton v, Freemim (8 Eug. Reports 479, S.C. 16, Jur. 65, S. C. 11,
C.B. 8673 as to the side roads taking earth, &e., 9 Moore 226,
Hall v. Smith (2 Bing. 156) Humphreys v. Mears (1 M. & R,
187) Peachiey v, Rowland (13 C.B. 182) Rex v. Commissioners
of Sewers, Paghiuin, supra (8 €. B. 355) Glover v. North Staf-
fordshire R, W, Co. (16 Q. B. 923-4,) Rog. v. Eastern Coun-
ties R. W. Ca., (2Q. B. 347, 8. C. ib. 569) Culedonia R. W,
Co, v, Ogilvie (25 vol. Law Times, 633, 19th May, 1855, H. of
Lords, piige 1067.)  Not necessary to allege a by-luw in plead-
g —1he mrkmmtion of Ipswich v. Martin (Cro. Jas. 411)
‘The Dean of Windsor v, Gover (1 Sand. 3¢4) Aruold v. ‘The
i Mayet ot Poole (4 M, & G. 860y Brown v. Municipal Council
fof Sarmna (11 U.C.Q.B.R. 87) Kerby v. Grand River Naviga-
tion Co. (th. 33%) Farrell v. Munwipality of London (12 ib.
353) Yomgee v. Grand River Navigation Co. (1b. 75), Ellis v,
‘The Shetlield Gas Co. (18 Jur. 146, 8. C. 32, Eng. R. 198),
Dennis v. Hughes et al (8 U. C. Q. B. R. 444), Wilson v. Port
Horo (10 L, C.Q.BR. 411

The first consideration 1s whether had there been a by-law,
the facts m evidence present a ease which would have entitled
the plaiutinf to the compensation under the 12 Vie., cap. 81, sec.
193, and 16 Vie., cap. 181, sce. 33, had a by-law been passed ;

and upon the best attention 1 can bestow upon the the question,
I am not atle to satisfy myself that the facts briug the acts
complained of withmn the words opening, changing, widening,
or direrting, the road,  The wond “opening® seems to relute
to the arigmal opening of a road to be used as a hughway, the
word « cfmnging » to some deviation therein, and not a mere
alteration of the level by raising or lowenng 1t upen the same
line and within the samo breadth ; « widening,” of course, ap-
plies to an enlargement of the width; and «deviatmg™ to an
alteration or deviution, or successive alterations or deviations in
the line or course of the road from one direction to another. 1
have hesitated upon the force of the word *changing,” for a
oad may be said to be changed on the same line as from a
rough original road to a tumFike or to a macadamizel or plank
road, and from a free to a toll road ; but the difficulty is to hold
that macadamizing, which necessarily required more or less
chaunge of the level or grade of the line o? road, constituted a
“changing” within the true intent and meaning of the com-
pe-:sation clauses. The 12 Vie., cap. 81, sec. 60, No. 1, men-
tions levelling, raising, lowering, altering, &c., and changing
or diverting, which seems to indicate that changing meant
aomelhirﬁ different from levelling, raising or lowering, or alter-
ing; at all events such alterations are termed obanging the
condition of the road, net changing the road itself; and I do
not feel authorized in holding that they are to bo understood in
the same eense, or that the word changing includes levelling,
raising, and lowering, and more, or that it does not mean exclu.
sively some other alteration. I adopt the conclusion, therefore.
that the plaintift is not entitled to claim compensation under the
statutes. The improvements made in public highways may
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often prejudicially aflect individual proprictors, whose lunds| And all the powers of the corparation (that is, the inhabitants
atut npon such roads, and compensation mizht often bo just. ! of the eity. &e.) shall be exercised through and in the nane
and in Eangland scems at times to be provided for; Lut if of the wmunicipality of such city, &e. (12 Vie,, cap. 81.) Itis
intended to e granted, the intemtion of t{m Legislature to that . therefore the leghl’utivc and governing body.  As to a goorumn.
effect should be more expheitly expressed. At precent it ap- | see 12 Vie., cap, 81, scc, 168—16 Vi, cap. 181, sce. 30, If
pears to we the Legislature did not mean to acknowledae 1 Fehie order or resotution under which the work it question was
the proprictors of lands Lounded by pubhic roads u vested right | contraeted for aud edecuted was not a valid by-law within the
to have such roads maintained at the exssting Jevel, however ! 12 Vie., cap. 81, see. 60, No. 1, it would not be in iteclf a sufli-
inconvenient in its use as a publie highway, or 10 wrent com- ! eiont anthoity 1f a by-law was necessary.  And if there wasno
pencation for such alterations, so lonzz as the origmnal line of ' sufiicient authority conferred independently by any by-law, I
road was adheral to, and 1o encroachnient made upon the soil f entertain the opinton that although the acts comp!mnet?of were
of stieh adjncent proprictors 3 and that conzequently compensa- ! contined o lines of road or streets that were public lnghways
tion had not been reserved in those cases where (without touch- Fand were for the improvement of the publie easement, still far
iz the adjacent cluses ot the one had,or deviating from them ! o consequential injury so directly affecting the plaintifl’s pro-
on the course of the road on the other) the levels only Eave fpoity zud himself asihe ocenpant thereof, that an aciion on tite
been mised or lowered, whether in turnpilane, macadamizing ! case would lie at his suit against mere wrongdoers for like acte,
ar planking-- such alterations not being considered infringe- ! aed auzinet deferdants, if 1o be regarded ns wrongdoers undor
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meunts upon vested prvate rigbits, eutitime the parties sufleting !

injury, loss, or inconvenience, to comipensation,

If entitled to compeneation, a guesticn wonld wise, whether
the plintiil’s rentedy was restivted 1o the conrse pointed out
by the statate. It a by-Taw bl Dren passed, Lappreliend such
would have Lieen the consequence 3 bat in the absence of one,
the plaintifi’ wonld =eesn lelt 10 2 common Jaw icwedy, il he
had auy s the want of a by<law deprives him of the oppartunity
of mising the question of «tatatory compensation in direet terms.
15 tiot @ case for compensating, the nest consideration is, whe-
ther the plaintiél can maintaia an sicticn on the case for conse-
quentiad injusy. if he has an-1ained a damage for which he could
recover at commen law against individual wrongdoers muder
like cirammstances.  This niised the question whether injuries
of the kind complained of, if atherwisze actonable, can be
ifticted by the manieipality of the city jastifinbly, without
passing any by-law o authorize 2nd require the work to be
dJane. “There wasan otder o resolution of the musicipal council
for that parpose, and a rseular sealed contract entered into for
its performance, sealed by the ceutracters if not by the defen-
duntss and it is seon that the 35th seetion of the 14 & 15 Vie.,
cap, W00, speaks of by-law, order. end resolution. by-law,
axdoes, or re-oltion, and of hy-law alone 3 while schedule A,
No. 21, mentions by-law oaly.

Tiis statute, by anadozy to justices of the peace and consta-
blos executing their wanants, seems to eitend protection to
clerhs, canstables, 07 othier officers aciing under by-laws, onders,
and (or) resoluiions sintilar to that affonded 1o constables by ather
statutes, and W refer injused gaties for redress to actions auminst
the municipality exclisivelys it morcover extends protection
10 the municipality, so fu that no xetion shall be sustaned for
or by seazon of anvthing required to be done nnder any by-law.
wless it sl be gueshied one calendir month st Jeast previcns
to such aetion beine bronglat, with feave to tender amends and
pead ity waile opders ar resolntions may apparentiy be de-
clared illogad or void, by any conrt of compelent authority in
the premises, thaugh nal previonsly quashed.  If there be no
by-lw, of course o hy-iaw can be quished, nor can anything
e required to be dane under it Then, is every arder or reso-
ution a0 by-law, aud are they identical, it duly sealed and
signed, (12 Vie,, enp. 81, see, 195, and 5 Ex. R 61) and other-
wise sufficient on the faceof i12 T suppose it would be suchz
Hopkins v. Mayor of Swanse, (1 M. & WL 630-3)5 Dunston
v. 'The Iaperial Gas Co. (3 B. & Adol. 125); Gosling v. Veley,
{7 Q. 8, 151.)

But 2 mere order or resolution of the wmunicipal council, not
Auly authenticated, is not a by-Jaw under the 312 Vie,, cap. 813
for section 198 requires cestain formalities o be observed, such
a5 sealing and sizming—10 U, C. Q. B. R, 111, Tt is suid the
mnnicipa’icounci? are neither the corporation 107 & covporation 3
Rogina-v. Mayor of Bridgewater (10 A, & E. 296): Revina v,
York (2 Q.B.830); Rex. v. The Inhabitans of St Edmunds—

2Q.8.73): Reg. v. Dunn (5Q.B. 963.) But it is the grovern-
ing bodly of the corporation: Reg. v. Ledgand (1 Q. 8., 612)

the circumstees in evidence. 1 find the question whether
t work of the kind i quustion can be justitied withont @t by-law
l\\-lu-u it infitnred upon prvate rizlts to a degree that would
{entitle the patties injured to actions at connnon law against
wiomrdaors, vory diffiealt to decide satisfactorily s so much
may be said in Fnvonr of a conclusion either way when the
pady wanld uct be entitled to compensation under the statates,
that'is. if 2 by-law had been passed. 1 am. however, disposed
to thini that m sueh civcumstances a by-law is essential. The
corporation (ihat is, the inhabitants at Jaree as a corporation)
pessess 1o direet powers of the hind. nor Jdid they pretend to
foxercise them exeept througie the municipal couneil; and ia
conferring powers upon the conncil, the Legislature has net
saitd that they may rice or lower public streets, &c. 5 buot that
tiey may make by-laws for that purpese, whenee it is argued
thai, beine empowered 10 pass by-luws for such purposes, they
cin justify the act withont a by-law, when prosecuted civilly
as wrongdoers, and the act complained of did not constitute an
indictable nuisance 1o the public easement or highway, but was
a benetit thereto,

The defendants, however, rely upon the 12 & 14 Vie., cap.
13, and their riglt tosive the special matters in evidence under
the general is<ie nuder the 14 & 45 Vie. eap. 31 I the evi-
deace wirmnted the inference that the work done under the
contraet with the defewiants was a duty incumbent upon thei 1
as being bound to mainiain and heep the road in proper repair
at the peril perhaps of an indictment or an action if they did
not do so, 1 thiok they may well justify such repairs without a
by-law, having in fact done it not ander a by-kuy, bt in obe-
dictice 10 a slatute of the Provincial Legisiatuze. The jury
seem to live taken this view of ity and the ventict being con-
sistent with the merits, juasmuch as the gpfendants acted bona
' fide, and what they did was a decided improvement of the
steeet, and fur which platatitf could have maitamned no action
hadd 2 formal by-law preceded the execntion of the work, and
as lie would uct be entitled 1o compensation hiad a by-law been
passed, it perhaps becomes a matter of discretion with the court
whether the verdict ouzhit to have been disturbed, unless there
was misdirection npon a point o material as to require it on
that ground 3 the defendants oughit only to be liable for what
their contract required 10 be done: Peachey v. Rowland (13
C.B. 182y 3 and for any excess in the perunnance of the work
by the eontractors, izjurions to the plaintifl, and not required or
directed to be done by the defendants, tive plaintiit®s remedy
wonld be auminst the person who did or caused the injury.
‘That an action like the present may be maintained azaiust a
municipal corporation=—-that is, an action on the case for a tort,
whether for non-feaimce or mis-feasance—I expressed my
apinint, in the case of Croft v. Town of Prterboro, upon what
Leonsidered suflicient authority, and need nat therefor: do more
at present than to refer to that case upon the general question,
and also upon the point above mentioned ; also referring to my
observations in that case in reference tothe cases, The King v,
‘Fhe Commissioners of Sewers for Pagham (supra, 8 B. & C.
355); Glover v, The N. Staflondshire RV, Co. (16 Q.B. 923.)
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The evidence would show a wrong and damage committed
to the plaintifis, though not a criminal wrong to the publie, and
such a wrong as would entitle him to an action at coutnon
law had no statute been pas-ed on the subject.

1 no private right of the pluintiff has been fufringed, he has
nothing to complain of, i it has the importance of a by-law @f
not otherwise justifiable becones matenial.)  The statute does
not say the municipalities may 1aise, Jower or alter yoads, &e.,
leavinis it to themnselves 1o exceuts such authority their own
way, but merely cnacts that they may pass hy-laws for such
purposes, It isa Jegisiative power thut s conferred, uot an
exceutive one,  They iy by Jaw reguire the work to be done;
they are not empowered to exeente such work themselves ad
tibitum, withovt any previous by-law on the subject, The
protection of the coryomtiun, as well as of private rigits, seeins
10 tequire a strict adherence 1o the requirements of the law. 1
by-luws are passed, they protect the corporation untl Quashed,
and exonemie those who execute them from responsibility s
they protect individuals when they are entitled to claim com-
gensaxion under them, or if not, they enable them 10 apply to

e Leard ayraingt them, i apprised of their being propused, or
at all events move to gquash them it they auihorise an yusions
violation of their riglits 10 2 degree rendering them illegul. Bt
3f the muonicipat council ean exeeute public’ werhs of the kual
witheut by-kuws, they may involve the corporation in sespon
sibility, etvil or critninal, 1os debts or for 1u.liwus acls incurre
or committed though the members of the council, their offieers
or servants, or they may infliet private injuries with impunity.
Suppose in this ease what was done wmounted 10 a pubue not-
sance, instead of a public benefit, could the defendms be
indicted? I suppose they could under the 13 & 14 Vie., eap.
15, if not otherwise. It is contended that corperaticns are not
linble on contraets entered into by therr otficers on ther bebai,
even though excented by the contrnctor, because net made
under the seal of the corporation. Il ~o, upon what prumwipie
can they jusify such acts when injurions to individual corjo-
rations except on the same ground, that of non=liubility, hecause
not authorised under scal, but they may be liable for tonts not
so authorised. M atie street may be mused or lowered 1o the
positive dimage of one or more householders inhabiting the line
i such street, so may all, and if by one municipality so by
and it would follow that the county cou. cil, as well as those of
cities, towns und villages, might change the condition of tie
roads under their jurisdiction, &e., without by-laws. 1 caunot
think thus was intended. 15 by-laws may be dispenscd with
fo may penal contracts, and in the absence of an eaplicit by -
Jaw, followed by a sufficient contret and specification, what is
20 be the test of what the municipality dirceted 1o be done, as
compared with whit their contrirctors, offivers or servenls, may
have done?  And a disputeon the point arises in this very cise,
although there was a specific contract,  The plaintitt commplaius
of two principal deserptions of fnjurys Ist, the removai ol the
natural suppo:t to the soil of his close, whereby much of it has
¢lid or f:tl‘lcn away; 2ud, the rendering of iceess to his pre-
mises much more inconvenient, and rendering it necessary for
him 10 meur expense to muke them aceessible ut all ou those

ttions which butt upon Kinye street and the other streets that
iave been lowered 1njuriousiy to hiw, and the evidence went
1o show damages in both respects.—14 & 13 Vic., cap. 109,
sec. 35, and Sch. A. No. 213 The Queen v. The Eastern Coun-
ties Railway Co. (2 Q.B. 347); Regina v. The Manchester and
Lecds R. W. Co. (3 Q. B. 528,)

1y prescut impression is, that whenever the acts to be done
b; the municipality will invade private rights, which may be
70 invaded lezally through the medium of by-laws, and for
which, if not legalized by the statutes creating, or the powers
conferred upon, the ration, the pasty injuted may main-
tin an action against the wrongdosr, & by-law is essenual to
enable the municipality to justify the act, unless it can be shown
10 be a repair of the hishway, &c., under the 13.& 14 Vie., cap.
15.—~Goextcr v. The tion of 72— Wheaton,
8. C. U. 8, Marsinall, 1., 1831,

wds
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Whether the work done constitut~d a repair or not, does not
appear to bave been distinetly rased at the vial. It formed «
mived question, and the jury seemingly consudered at fairly
within the statute s @ 1epatr of the road. 1 have not been able
to satisfy mysclf that it can be in strctuess remarded as such
A repair, but that it was rather an alteration or nuprovement in
the conditivn of the road within the diseretion of tiue defendants

10 mitke throngh a by-law, but not incumbent upon them a1 the
seril of the prosecution under the 13 & 11V e, cap. 15, When
had got thiis far it vecurred to me. whether the defendants
conld oive the special matter @ evidence under the statute 14
& 15 Vie, cap. 51, and it so, whether they weie not entitled to
notice of action, in which cvent @ new tial, if zranted, could
be of no vltithate avail to the plaiattis and at the request of
the count the case was spohen 10 awain on this point, and tihe
course tahen @t Nisi Prics to be twther considered,  If rot
within the protection of thus statute, I do not see under what
authority the defendants conld be permtied to give the special
matter of defence or justification relied upon in tlus case in
evidence without pleuing it specially, and they reter to 1o
othier statute but the one last above mentioned. 1, on the other
hand, they could give the speeal matter in evidence under the
lea of not zutity per statete, tefeniine to that act, they would
e entitled to notice of action, 1t is ssud such an oljection was
not taken at the uial, bat the learaed judec who tried the cause
ruled that they were not wathin the ststute at all, They did
however rely upont it in ther ple aud whether entitled to do
50 was raisesd s 4 qoestion in relation to the specal matter of
defence s aml # a oew trial was bad, the other objection of
st of notice wonkd of course be made, 18 13 inateniad ticre-
fore to decide the point.

The 12 Vie., cap. 100 see. 5, No. 8. enavts that the word
s person” shadl include any body, corpurate or palitie, or paity,
&c., 10 whom the context e apply, secordinzg ty the Jaw of
it past of the provinee to which sueh contant shail extend.

The P87 W [V cop. 14 sees. 201 sund 19, conitains a
similar provision—See 12 Vie, cap. 81, sce. 32,

The 11 & 15 Vie., cap. 51, see. 2, enacts that no writ shall
be sued et against any justive of the pence, or other officer or
person ilitling any pablic duty, for auathinge by L done 1
ke peddormance of such public duiy, winler it anses out of
'the commun faw, or i~ zaposed 1y wctus jatiiament Sc., utless
notice i writing be given ot least one calendar month, &e.

Sce. 3 provides for tendering and pleading tender of amends,

Sce. 3, For pleading thie geneml 1ssue, Ne.

;\'cc. 6, Fur payment of money wito cowst without leave of a

udire, °
) See. 8, For limitutiuns of actmas 0 six ealendar mrouths after
the act commitled, he. 3 wlso 16 Ve, cap. 150, sec. 16,

The Couit of Qnewen’s Bench iz the case of Rrown v, Tha
Municipal Counel of Surnia (17 UL.C.QLE.R. 2135) held that the
woud = porson™ did ot extend to musiespal corporatings, &c.

The 7 W, 1V,, cap. I sees. 31 and 19, is matesin! o bo
remembered. as alo 3 Wi, IV, enp. 7, sce. 12, and cap. 63,
sec. 3, 215 1o service of process, &e.: and 12 Vie., cap. 56,
see. 31, 12 Vie,, cap. 81, sec. 323 13 & 11 Vie., cap. 14;
12 Vie., cap. §1, scc. 155; 14 & 13 Vie., cap. 109, sec. 33,
and sch. A., No. 21, ib, cap. 31, scc. 20; 1.S.8& 9 Vie., cap.
§7, sec. 117,

Reference may be made to Fisher v. Thames Tunnel Rail-
way Co.—35 Dowl. 773 ; Bouyd v. C:oyden Railway Co.~4 Birg.
N.S. G669, S. C. 6 Scott 465 The Kennet & Aven Canal Co. 1.
! The Grest Westem Railway Co—-7 Q. B. §23; 1.8.11 &£ 12
Vic., cap. 63, sec. 1393 Davis v. The Mavor of Swansea~—3
Ex. R. 5085 L. 8. 5 & 6 Vic., cap. 89, sec. 32, 9 Vie., cap. 45,
sec. 18; Keut v. The Great Western Railway Co.—3 C.B.714;
Parker v. The Great Western Raiiway Co.—7 1. & G. 253;
Paimer v. The Grand Junciion Railway Co.—4 3. & W, 719;
Caspue v. The Loudon & Brighton Reilway Co.—3 Q.B. %475
Eastham v. Blackbumn Railiwey Coo—9 Yx. 798; Jeffries v.
Williame—5 Ex. 792, )
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As to the time of th act or fact committed, sce Lord Qakley
v. The Kensington Canal Co.—5 B, & Ad. 138 ; Cune s, Chape
man—5 A, & E. 647; Noberts v, Reid—16 Edst, 2163 Gillon
v. Boddington—1 C. & P, 541; Murwsh v. Boulton—4 i} <. Q.
B.R. 3543 White v, Clark—10 U, C. Q. B. R. 490; und cases
referred to dn Croft v. Town Couneil of Peterbor?, unte g 141,

1 cannot but think the defendunts entitled to the protection
of the statute 14 & 15 Vie,, cup. 54, it buble to be treated s
wrongdoers in a eivil action like the the present and under the
ymsg:m circumstances.  ‘The reasons and views tuted by M

ustice Burns in delivering the judgiment of the court of Qucen’s
Bench are of great lorce, and 3t is with mweh hesitution that §
adopt an opposite conclusion. My nupression is, that the de«
fendants were entitled 1o uotice ol action notswithstanding the
srgument, that if o, they wonld have been equally entitted to
it whether a by -luw had been passed and afterwaunds quashed,
in which event the action might be outliwed before steps could
have been taken W quuch the same.  By-luws, as atlording
protection to those enioreiug or actisg under them, bear analogy
to convictions, which uffurd 2 like protection wnil yuashed;
and yet justices and others having avcted uuder them are enti-
tled 1o notice of uction, and such action is Hinited in poim of
time.—~18 Vic,, cup. 138, sec. 865 26 Vie,, cap. 180, sees, 9,
%8910 °

It 2 by-law had bueen passed, no aetion conld have been
brought without its being quashed a full month before such
action. In such an event the munieipality would of course
know, and have notice by the statute alrcady mentioned, thut
no action could be brought within u month, and that they might
tender amends in the meantime.  But where there is no by-
law, and where the act is done under the 13 & 14 Vie, cap.
15, I do not see why the municipal corportion (if Hable at :el;l)
hould not be entitled 1o notice of setion, coming, as they would
sully, withia the spirit of the prutecting statute,

The individual members of the municipad council, when
acting boua fide in the execntion of by-laws or ather public
duties, would be entiiled to notice ; and if' the menbers aciing
severally would be s0 entitled, cn the game principle the cor-
poration would be entitied when the members of council acted
collectively in relation to the subject matter, if (as alieady
absesved) the corporation be Hable at all for the tuitious ucls
complained of. 1 also consider the defendants entitled 1o give
the special matter *~ evidunce under the general issue; and
althoiigh the Jeame: 1o .ut Nisi Prius held a contrary doc-
trine, the special m seems to have been adnitted, and the
whole ments of the defence gone iuto, and the leamed judge
held, that the defendants had power under the 12 Vic. cap. 81
to make and improve roads and streets, and that if the jury
found their acts limited, as they contended and endeavonred to
prove, though it rendered access from pluintiils eluse to the
hughway ditficuit or more linited than before, &e.y %0 us 10
ratise damage in law and in foet, ¥et suck datnsge was nt
secoverable s wherclons, if the defepce wias eatablished o sach
principles, the jury were 1wk to find for defesnmnts, but 10 find
tar plaintifs 3t the woik was done as be cantended, &e 5 the
distimction being between the work expressly cantracted o be
done an the defendiat’s pant and what was selually doue in
#xcess thercod by their contmictors. L ani not abile o subsciibe
1o this doctrine 10 the full extent. I what was coutmcted for
vame within the 13 & 14 Vic., cap. 13, as 2 necessury of
incumbent repair of the toads only; on it 2 by-kow, bused
upou previous survey or professivnal repot of their surveyur,
had authorised und governed the contract for ahering the leve!
of the road beyond mcre reputes, b agice that the defendions
wauld not be linble fur deficiencies or excess tn the exceution
of the watk uot authosised or dirvcted by thesn, hut those only
who transgressed and intlicted the dimage upen the put of
plaintift extra the contract, .

But, when the defendants, withowt belag required by the
statute or authorized by a by-law. direct the performance of
works in the boaa fids cxecution of which their oificers, ser-
vams or smmriore, chmmit aviionuble infurivs 1ty propeny

LAW JOURNAL.

[Ocrongn,

of othiers, I apprehiend they would be liable, If the agents or
contractors, wi?fnﬂy and of their own wrong, exceuted what
the defendants directed or required, it would be otherwise, As
ay{&hcd to this case, 1 am disposed to thivk the defendants
lable fur the consequences of the work done on King street,
hat 1 do not think them linble for independent acts in other
pluces or uyou other touds, if not ctbraced in thuse eontracts,
even though verbally sanetioned irregularly by one or ather of
the aldermen in casual canversation, and uot sittng or acting
it couneil or under the orders thereof. 1 am of opiniun, there-
tore, that uyway view of the Jewul rights and liabilitics of the
pasties, there was, strictly speahing, misdirection in refetence to
the work done npon Kingg street and #ts jnjurious conseguences
W ylaimiﬂ’s premises, both as 1 withdrawing suppert from the
soil and destraying aceess to and from his huids und house &e.,
by such roud or highway, At the :ame time, however, since
there was 3 special contract on the weeasion showing all that
the defendauts desived 1o bave done; and as what they so
required ymght have been legally authorised by the formnal
parsivg of the by-luw, ju winch event the plintill wonld be
clensly without redress in this form of action and as the omis-
ston of a4 by-law was probably x mere smadvertence; and as
the jury seem to have been of opinion that the defendants dig
not, in what their contract requirend, cause anything to be done
atherwize injurions to the plaintit than as the lowering of tha
road rendered aceess to his house and grounds nore difficult
and entailed expeise upon him in rendering i accesvible, and
as to such loweting thut It was not only necessary 10 admit the
grading and macadumizang the wad to the great” snprovement
of the public way, but fairly within the stuwte 13 & 14 Vie,,
cap. 16, as a repuitrof the road 3 T am net pre{)ared 1 hold that
after the whole merits were gane into and fully discussed and
submitted to the jusy, we are bound 10 set aside the verdict for
wirdircetion under the circunstances in evidence, and in the
way it was left 10 the jury, niercly because 1 formal by-law
was not passed, upon the absence of which alone the plaimift
is a1 last ebliged W rely in suppont of the action. If there had
been a by-law, I du not think the defendants could be held
liable for excess, if any, beyond what the by-law and contract
prescated 5 und the defendants having acwed in faith for
the improvement of the public highway, and in the discharge
of a public duty, though, as it scems o m  informaily and
injuniously to the plaintiff'; and as the jury, upua evidence more
or less conflicting, found for them; thivse is much 10 be said in
favour of letting the verdict rest naw, even if T did not think
the defendants eutitled to the protection of the 14 & 15 Vie.,
cap. 45 upon which, however, ‘my opinion is 10 be understood
a5 mare cspecinlly founded. I wention thiz, because of the
prapsiety felt of not expressing myself conelusively npon the
other gmponnm and difficalt question which the case has pre-
sented,

{f the plaintifl had shown that what the defendants did was
a public s well #s a private nuisance, the complexion of the
Jase would bave been materially alesed-—for then, instead of
being a repair or improvement of the road, it would have been
e yevene, and they wonld have exceeded the just exescise
of their powers, even thongh a by-Juw had been passed, and
could huve elimed no protection sader the 15 & 16 Vie., cap.
153 and instead of an informal excrerse of their legal power, it
would have brenr a positive vielation of their duty.

As o the Inst connt, the verdict was certainly against the
dirccizon of the cowrt at Nisi Prius; but the mients of this
action did net wm upon that count—all the cvidence related
to the prior counts; and if the defendants conld {:&tif)’_t!mm'-
selves under thuse comts, the plaintiff woukd ot be entitled 10
apply the facts ar causes of action to this count. T look upun
it therefore as not involving the werits of the case, and not a
cuse sutlivient W require us to set aside the verdiet, for under
ity hud the jury found for the plaintiff, the damugzes could not
have been expected 1o be more than nominal,

McLeas, J—~The passing of a by-law, without anything
mMUTE, CRA TR Taise, ar Jower, or inoprove & sereet 3 the conpo-
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ration, after all, must act ministerially in carrving out by-laws;
their powers are ministerial as well as legislative, and when
the law imposes upon them the duty of maukine, improvits,
and keeping in repair the public highways, they require no
by-laws, as it appears to me, to enable them to do what is
enjoined upon them asa duty, and for not domng which an
action could be maintained against them: 1 have alseady
expreased this opmion in the svitof Croft e. T%e Town Councit
of Peterboroe’, when that suit was before us on a mation to set
aside a non-suit, The proceedings of the defendunts, of which
the phintiff complains, have been in strict accondauce with the
views expressed at that time, and 1 have therefore no difliculty
i joining in a judzment that this action eannot be maintained,
without referenco to the other grounds which the leamed Chief
Justice has so fully and ably stated in his judmnent. I mnust
however state, that with respect to these ::Lo, { concur in the
view which he hastaken. In the case of Brown v, The Muni-
cipality of 8: nia, I ruled at Nisi Pring that the defendants
were entitled to 2 notice of action; amd though that ruling was
held to have been erroneous, 1 have not been able to sutisfy
myself that it was so.

I think the plaintiff cannot succeed in this action, and that
the rule must be discharged.

Ricxanros, J., concurred.

Per Cur.—Rule discharged.

REVISION OF ASSESSMENT.

In »e T GreaT WESTERN Ratsway Coxpaxy.

What does the ¢*Land oceupied hz the oad?? consist of 1—What 15 the ““Koad" or
v Roadwoy'— How assessed = Fiztures and crections. §¢., *part of the realsy.”

(The G. V. R. Co. in appeal from the Court of Revision of Windsor, Esscx.)

The whole Eropeny in Windsor was assessed at about
£]20,000, of which the propesty of the Company was assessed
at £78,000. The Cuurt of Revision confirmed the assessment.

On the hearing. some errors in assessing land not the Com-
pany’s were admitted, and also, thut £3,925 for propenty
-othey than the road was rightly assessed. The real difficulty
was that the asscssors first valued the «land’ only by itselt,
being a strip partly ou the tanks and over the water of the
Detroit River of 5,000 fect by 200, occupicd as a Terminus,
Works, and apptoaches theteto, according 1o the average value
of land in the locality, on a scale supposed to to be nearly of
the value of the improved and unimproved land there, con-
sidering the whole length and width taken as «land” occu-
pird by the “road” at an assessmeent price per foot front by
the depth from Sundwich street towards the chanuel bank,
mostly tilled in and graded over shallows 1o deep water, as
follows: £20 per foot front for the first 1009 fect from Ferry
up stream, £13 for the next 1000 feet, £30 for the next 1000
feet, and £7 10s. cach for the uext A0 feet, which gave a
mean of £12 per {oot front, mnkiug L60,000 for 2040 feet frant.
They then valued the fixed erections o this same lamd sepa-
rately at £18,000, which, added to the firs?, made £76,000.
This, in cases of individuals, would be right under the 3rd
section of the statute.  But the 2lst secton vidually provides
as to Railways. that the “land® oceupicd by the road only
shall be valued acconding to the average value of lund in the
locality. !

‘The <land® occupied by the “road” (which latter is the
rondway mentioned in the same section, and is, when in
working urder, “the” <« yailiray,’—which, by 14 & 15 Vic.,
cap. 51, sec. 7, means the railiay und works, &c.,{a] in con-
tradistinction 10 the merce land occapicd in the first instance
to buil* the railway upon) is the space defined in some Rail-
“3 Acts, aud where not so defined, is the reasonable length
and breadth of land, and Jaud covered with water, aliowed 10

15 Viv,, cup. 98, aee. 1%,

be veenpicd under any Act for the purposes of the road or road-
way, also called railuvsy, of which, in this and most other
indanees, the ‘Ferminus is a part—it kere forming a postion
of the means of transit from Canada to on and over the River
Detroit{b] to connect with the railways in the Umted States,
and without which conneetion this Ralway would be of hitle
use or profit ; and includes fixed erections on and for this
road with the tracks, and approaches to and through this land
nsed for Terninus—and it'is to be valued and considered as
lund oceupied by the road only—and is not to be assessed as
{und and erections separately or together, as in case of indi-
viduals. ‘The land only, by forco of the 21st section, is to be
valued by the average value of land in the locality—but
which Jand aceupied by the roadway does not include the extra
widths or pieces of Jand occupicd for other purposes than
those necessary aud convenient to the railway 3 1 other words,
it is the mere land occupicd by the railway and its appurte~
nances, of which the actual value is to be ascertained for the
purposes of taxation.

The Railway and its appurtenances, built on this land, is
not to be assessed, thouyl the lund is,

Tlus land, once mostly underwiter but reclaimed by filling
in and grading at great expense, taken by the assessars as
“lund? oc-upied by the rond, scems i)ro herly so considered,
as it really was tuken for the main and adjoiniug tracks, oft-
setts, switches and turn-tables, being fixed muchmery and
works apperstinent thereto, erections aud approaches without
which the Railway could not bu worked. Though the average
width on the line of route is but 110{c] fet, yet the General
Ruitway[d] and other Acts show what would be necessary and
reasonable, by allowing at particular pownts on fuud or water
more to be taken thun the ordinary 90 feet, uamely, 450 by
600 feet fur offsetts, depots, stutions, fistures, switciies and
turn-table, &c., or where the graded road has to be lowered
or raised more than five feet; and this Compauy not being
restricted in this respect could hardly be consudered unrea-
sonable in taking (or rather making) a less width—but mak-
ing atup, us it were, 1u length at tius point.

As to the value of this land: The Company thinks its own
valuation of the whole assessable property hese nearer the
truth. being less than £49,000;5 but the Assessors are respect-
able men, and thoogh «af the locality?? are sworn to assess
10 the best of thetr skill and alality, and could not well do
otherwise than be something suwded by prices on the spot,
and nothing but titge will telf 3t it is an over of under valua-
tion 3 but which, as far as at present can be seen, does not
appear 1o be out of the way, a3 compared with the quoted
vitlue ol lund udjoining at LI2 per foot front by the consider-
abie depth accupied , wind which, though almost entirely land
mude Ly the Campany, fas still to be vained by the average
value of the wdjoiing fand—thouzh that land acquired much off
its hiigts vidue by the enterprice ot the Company—the Assessors
haviug appavently no nght (hough perhaps fair cnough if
they bad) 1o tuke into consideruton tue disudvantages weur-
red, or the benetits conferred, by the Rulway operations there,
us & reason for faisisty of-redueing the assessatle valuation of
the property, wiict manly caused cither the disadvantage or
buenefit, as Radiway Arbitrators save for rusing or veducing
the price of the same land when purchased for the same pur-
pose, but winch the Statute in some degree provides for by
the 21t section in anvther way, in directuryg the mere land to
be valued by itself for assessment purposes.

1%} 8 Vie,, cap 56,13 & 13 Vic., e, S8

{€) ‘This 110 feet waoukl nntumlly (e as the 99 feet) e taken 83 the land
veeapied by ine sund 1 the Hixt tsticiee, $ur the genieral fute of foute, Vatted by
greater wilthe, us required at <oie points; Lul 1l Bas beon anid, 1581 tie aveve
spare secu, ot by the zrndiar, beaters, ties rils and ek ld dowi, is such
o 2atid *? ey, and that ali bepoind that ie whies? siace than the roudway 3 thin
waukl secus a Faskive sarzeae casiiecion of the statuice, 1ot warauted by tke
general fanguage of the Radway Acts. o

<) 134 15 Vi, cap. Ot eaw. 7, 8 & 1W0—cop. T, e Sb—ovp. °76, o8- 3 ;
o). P s, ¢k 20, .
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‘Therefore the present valuation of the real property of the
Company oceupred for voad or roadway will be allowed to
remain at £60,000. And the value of the Company’s real
property, other than that occupied by the read or rondway,
will bereduced from the sum of £18,000 to the sum of £3.9:25,
making £63.925 as the whole assessable value of the Cum-
pany*s propeny, instead of £78,000.
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DECISIONS ON THE COM%{ON LAW PROCEDURE
ACT.

The recent Act, and the orders of Court made
by the Judges thereunder, having effected such a
thorough change in procedure, it became obvious
that the alterations made, by ihe Statute and
Raules, involved arc constraction of the practice of
the Courts, and that every decision would tend to
this end.

Early information of the cases decided is most
jmponant, for the sooner the decisions are known
and acted upon, the sooner and firmer will the
practice be setiled.

A great variety of cases will now arise under the
rew Practivo, and be disposed of in Chambers;

through the ordinary channels of communication
these eases would be for many months unknown
to the country practitioners, and imperfectly known
to the greater number of those resident in‘Toronto;
added 10 this, vidé roce decisions conld not be ex-

pected to be produced under existing arrangements.

The Practice in the County Courts must hence-
forth conform to the Practice of the Superior Courts,
and numbering more than thirty, it is extremely
desirable that these tribunals should have all the
assistance, that is to be derived from the light which
the decisions in the Superior Courts will throw on
the new Procedure.

These considerations urged upon us the necessity
for pracuring full Reports of every important point
decided in Chambers under the new Actand Rules,
—not only those cases in which the Judges give

s| written decisions, but also those wherein the deci-

sions of the Judges are pronounced orally.

We are happy to inform our readers that we have
made arrangements for obtaining Reports of this
kind, and that, in conjunction with Mr. Hairison,
we have secured the assistance of a gentleman of
experience in Reporting, and, as will be seen by
the Repoits in the present number, fully equal to
the undertaking.

The Reports will be for this Journal, and for
¢ Harrison’s Common Law Procedure Act,” and
will appear in our pages with as little delay as
possible,

Mr. Harrison is desirous to make his new work
as valuable as possible, and desiring ourselves to
lose no opporiunity of muking the Law Journal
more generally useful to the profession, the arrange-
ment referred to has beer: completed.

The Reporter, J. Leach Talbot,.Esq., Barrister-
at-Law, will attend Chambers regularly.

We trust this intimation will be a sufiicient
inducement to professional men generally, out of
Toronto as well as in Toronto, to give in their names
as subscribcrs——for/\large addition to our sub-
scription list will compensate for the increased
outlay. If 1he Profession, as a body, will not sup-
port the only Law Periodical in the country, we
must look to other quarters to sustain us, and sur-
render our pages more exclusively to subjeets of
special interest to them. With a liberal support
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from the Profession, we can make the Law Journal
acceptable to all—Lawyers and Laymen,

New subscribers will be fumished with back
numbers of Vol. { and 11, or those more desirous of
commencing with the July number will be charged
12s. 6d. for the numbers up to December inclusive.

PROCEEDINGS IN THE INSOLVENT COURT.

———

In the August number ¢P. M.” asks certain ques-
tions in relation to the Insolvent Debtors Extension
Act of-last Session :—Ist. In what oflice or Court
the petition is to be filed—what Clerk is to register
the proceedings? 2nd. IHasnot the CountyJudge the
power to appoiut a Clerk, whomsoever he pleases?
3rd. What are the costs and disbursements to be
paid and received ?  4th. If (iere be np assets be-
longing to the estate of the petitioner, by whom are
they 10 be borne and paid? 5th. In proccedings
ander this Act, in a new county, what orders and
rules are to govern the praceedings where the
County Judge has passed none? Gth. Do fees “to
the Judge” go to the Fee Fund?

We have not had time to examine the question
ourselves, but subjoin answers from a well informed
quartef, which, in the hasty examination we have
been able to give the subject, appear 10 us to be
correet. ’

1st. In “the Insolvent Court for the County,” and

the Clerk thereof is to register tiie proceedings.

2nd. The appointinent, doubtless, would rest
with the Judge, but it would be obviously proper to
appoint the Clerk of the County Court—whose oflice
must be kept regularly opened, and who is already
mnder bonds to the Crown for the duce collection
and accounting for the fees belonging to the Fee
Fund—and this has been generally acted on.

8rd. The costs are regulated by order of the Court
of Queen’s Bench. The table of costs was pub-
lished in the last number of the Law Journal.

4th. A party who has no assets scems scarcely
to come within the meaning of the Act; but there
need be no difficulty as to fees, as the must be
paid on or before each proceeding.

Sth. In May 1856 the Judges of certain Counties
agreed in submitting certain Rules which were
approved of by the then Viee-Chancellor. 1In a
new county the Judge should, for uniformity’s
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sake, obtain the approval of similar Rales for his
own County; (a set of Revised Rules for general
adoption wonld be advisable.) In the absence of
Rules the Judge must of course be governed by
the general principles of law, as applicable to the
fnsolvent Courts.

6ih. Fees mentioned under the 1st head in the
Rule, (of Q.B.) Hil. Term, 9th Vie., when the duty
is performed by a County Judge, belong to the Fee
Fund, and must be accounted for in like manner
as other fees: whatever doubt may have existed
before is set at rest by the 21st sec. of the County
: Courts Act.

CHAMBER REPORTS.

—

We have been obliged to postpone editorial matter
to make room for the recent important decisions on
the C. L. P. Act. Once for all, we would say to ordi-
nary correspondents that communications on edito-
rial matters must be addressed to ¢ The Editors of
the Lasw Journal,” and not to any gentleman «on-
nected or supposed to be connected with the Jour-
ral.  This role must be olserved to sccure attention
to communications. Business communications as
heretofore shounid be addressed to the publishers.

THE ANSWER TO «WHOQ 1S THE IRNERIUS

{Receivat 1o late oz insertion in the Kept. No.)

We willingly give a conspicuous place to the
following letier, and leave it to speak for itself.—
The Law Clerk, it is just possible, felt a little net-
tled by V.’s badinage, and touched fairly enongh
the same chord, but it has not prevented him giv-
ing all the information desired. The pith of the
article of the article referred to is in these words:
“ Buat scriously, we think such notes objectionable,
an innovation on scttled forms, &e. ;3 we think some
explanation is due to the profession and the pub-
lic.” The Law Clerk candidly enough says, ¢ not
finding precedent I made one, and sacrificed rou-
tine for the public good.” Ile has evidently not
graduated in the  Circmmnlocution Office,” and
necarly thirty years in the public service has cer-
tainly not induced any lethargy of action in the
conduct of the Department, over which he has so
ably presided for, we believe, nearly sixicen years.

As suggested in the former article, the Law Clerk
has shown that the added matter “was intended to
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be useful, and gave the person who prepared it a
good deal of trouble,” and that it ¢y useful we are
prepared to admit.

It ‘would be ungracious to pursue the subjeet
further in the aspect in which it now presents
iteclf, and we will only say, that we also think
that the Notes (we will not say gloss) upon the
Statute Book could not properly “be allowed to
pass unnoticed.”

My Dear Mn. Entror,—You behaved so courteously and
Kindly to me, a stranger, in the matter of my Iudex to the
Statutes, that I really cannat refuse you or your correspondent
“ V.2 in your Avgust number, any information in my power.
1 am the author of the Notice and Notes to the Law Procedure
Act to which “V.» objects, but as { also sugaested to the Attor~
ney General, throngh Mr. Harrison, the «memoranduin
which «V.” approves, and upon which the Notes are founded,
T venture to hope that 4V.> will set the one against the other,
and forgive me. Three-fourths, at least, of our Act are (most
wisely) taken rerbatim from the two English Acts, upon
which a great number of decisions have been given by the
English Courts, and which have been commented upon by
Kerr, Chitty, Stephens, Francis, Finlson, &e., in England,
with the benefit of those decisions.  Our Actis as yet without
commentary by Court or author, and it must remain so for
some time at least, whilst at the same time it must be acted
upon by every Practitioner throughout Upper Canada.  Bat
the clauses of the two English Acts are necessarily inter-
mingled in ours with each other, and with provisions exclu-
sively Canadian, and it seemed to me that the best short
commentary on our Act, and indeed the very foundation of
all commentary upon it, would be such Notes as should show
in a compendious form and upon the face of the Act jtself—
1. ‘The chanqes of the English Acts correspording to those
of the Canadian one; 2. The clnses of the Canadian Act
corresponding to those of either of the English ones; 3. The
clauses of the English Acts not adapted in our Act. Such
Notes I prepared, and, with the assent of the Gentleman
above mentioned, I appended them to the copies of the Act
printed by the Queen’s Printer, adding a very short notice,
stating, I think pretty clearly, the fact, that while the clauses
were taken from the Eunglish Acts, as nearly rerbatim as
circumstances would admit, yet that there were necessary
changes in some cases, which made « comparison desirable
before using the English decision or commieutaries on any
clause. Far from stating an opinion as ¢ Gospel,” I incited
examination in every case and fumished the readiest means
of making it. I was sorry that I could not insert on the
Act printed in its place in the Statute Book all the infor-
mation I gave in the copy printed in pamphlet form; but the
side notes in brackets took no reom and cost the public noth-
ing, nor did the foot note add more than a dollar or two to the
Printer’s Bill, and 1 thought it would be wrong under these
circumstances to let ten thousand copies be circulated at the
public cost, without the information which scemed to me to

be essential to their utility und the convenience of the Pro-
fession.  Not finding a precedent, I made one, and sacrificed
rontine for the public good. I assure you thero is no coup
d’etat concealed in the notes, and the Bureaun of Agriculturo
had nothing to do With them. ‘They are as innocent as the
sio notes, the Index or Table of Contents, of all designs
against the Constitution 3 aud if there be any who can be
misled by them into despotic notions of interpretation, it
seems to me that he must, in the words of the Poet,
* have a ot uncommon sknli*:

he will hardly be fit for an Upper Canadian Lawyer. I admit
that ¢V.» has good authority on his side against the use of the
waord “original®? or “new,” but [ have aathority on my side
too, for I find it applied in the same way in the ¢ memoran-
dum ? which «V.” lands; and as I perceive he has a whole-
some respect for professional rank, I propose that he aund I
withdraw, and Jeave the author of the ¢ Memorandun?®? to
arzuc the pomt with'the author cf the Proverbs. I think that
in this case cause may be shown against making Solomon’s
Rule absolute.

I am, my dear Mr, Editor,
Your and ¢« V.’s? obed’t serv’t,
Tue L. w Crerx.

HARRISON’S C. L. P. ACTS.

—

We direct attention to the notice from the Pub-
lisher, in the advertising columns, respecting this
work.

Had the author confined himself to tif® usual
brief method of noting Statutes, his work would
have been completed before now ; but he has gone
thoroughly into his subject, and instead of notes
has written a Treatise. We saw, after examining
the first thirly pages, that he must issue in parts,
and we think he has acted wisely in yielding to
this neccessity. Most of the best wworks on the
Practice of the Law are issued in parts in England,
and in that shape they are more acceptable to the
Practitioner. The carly scctions embrace the prac-
tice, {or the most part, up tothe trial, and it is better
that they should be at once in the hands of the
subscribers, rather than be delayed 1ill the work is
completed. .

U. C. REPORTS.

—

Owing to the kindness of Mr. Robinson, which
we have had occasion so often to acknowledge, we
are in possession of some very recent decisions in
the Court of Queen’s Bench; they have arrived too
late for the present number, and are not all of the
class we are accustomed to publish in full.
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The important case of appeal in the matter of
Gill, plaintiff, and Jackson and others, defendants,
will be given at length in the November number.
The following extract, from the Judgment of the
Chief Justice, shows an important principle to be
kept in view in considering school questions:—

¢But independently of the question whether the Local
Superintendent’s decision upon the point, can be thus inci-
dentally overruled in an action, the learned Judge left out of
view that the Trustees who imposed and received this rate,
were the Trustees de facto, and that until they are removed,
the acts which they do in the ordinary current business of
Trustees must of necessity be upheld, or everything would
fall into confusion.”

Regina vs. The Municipal Council of Perth, is
upon a point not before settled, and of very general
importance. This case will also be published in
full; in the mecantime we copy Mr. Robinson’s
head note :—

«Owners of land upon a highway have no claim to com-
pensation for anything done by municipal corporations in the
proper exercise of their powers, within the line of road as
originally laid out.

The applicant owned land, with dwelling-houses and a
foundry thereon, fronting upon a public highway. The muni-
cipal council passed a by-law for making, grading and grav-
elling this road, and the effect of the work was to raise the
road along the applicant’s land from five to twelve feet.

Held, that he was not entitled to an arbitration under 12
Vic., cap. 81, sec. 105, as amended by 16 Vic., cap. 181, scc.
33, to determine the amount of damage to be paid to him,
the injuries not being such as could give him any right to
compensation.”

McMurtry vs. Munro, will be specially interest-
ing to the country practitiorier: the note will serve
to show the point decided, until we can publish
the case at length :(—

« Appeal from a County Court. The declaration contained
three counts, claiming each £50, but the damages were laid
onlyat £50, and the particulars were for account rendered £55
15s. less by cash £22 103.—£33 5s. At the trial the plaintiff
relied on the count on account stated, in proof of which he
produced a draft by himself on defendant for £55 155, 1d.,
¢being the balance iu full of your account?; and proved that
when presented, defendants acknowledged the amount to be
cortect, but refused to accept it, as he was afraid he would be
sued. A verdict having been found for £34 3s. 3d.:

Held, that the claim was within the jurisdiction of the Co.
Court; and Semble, that the evidence of an account stated
was sufficient.”

The following cases will also be found very inter-
esting; as before, we copy Mr. Robinson’s pithy
and terse head notes:—

30

Taylor vs. Jarvis: thisis a most important deci-
sion :

« A plaintiff suing one partner alone upon a note made in
the name of the firm, and for a partncrship dcbt, cannot
under his judgment, and execution against such partner, sell
the goods of the fitn, except in cases of dormant partnership.

A. having a note signed W, B. & Co., and being ignerant of
the existence of auy other partner, sued W. B, alone and
obtained judgment and execution, under which the Sheriff
seized the partnership goods. B. afterwards obtained an
execution against W. B. and histwo partners, who, it appeared
in reality, composed the firm. Both claiins were for partner-
ship debts, and the property of the firm was not suilicient to
satisfy either in full.

Held, that B.s exccution must prevail.”?

Loxpox Gas CoMPANY vs. CAMPBELL,

A Gaa €ompany, incorporated under 18 Vic., cap. 173, by
resolution of the directors, appointed certain calls on their
stock to be paid on particular days named, but by the notices
published they were made payable on different days, The
defendant had written fo the Company enclosing his nate for
four of the calls, saying, that for the balance he would send
his note soon after, and requesting them to accept this offer,
as he had been absent in Europe, and had no knowledge of
any of the calls: the Company however declined, and brought
this action.

Held, that the calls were illegal, being unauthorised by the
resolution, and that the defendant was not estopped from dis-
puting them.

FaRLEY vs. GILBERT ET AL.

To an action or a note against two defendants, usury was
set up, the plea being that plaintifl lent defendant £200, pay-
able in a year, and that the note (for £250) was given therefor.
The evidence showed that the Joan was to one defendant
only, and that the other signed the note merely as his surety,
and was no party to the usurious contract.

Held a fatal variance, and that plaintifl must recover.

GraxnT vs. Lynes.

¢t A. rented 2 house to B. by lease, dated Sept. 1st, 1854 ; B.
took possessiou, and on the 17th of May following entered
into an agreement with A. for purchase; ¢the one-fourth of
the purchase money to be paid by approved endorsed note at
thres months from date, the remainder to be paid in four
equal annual instalments, with interest on the amount unpaid
at each time of payment—agreement to be drawn and pos-
session given on the lst day of June next, from which time
payment of instalments commences.?

An agreement was prepared before the Ist of June, but was
not executed, owing to 3 misunderstanding about the note,
B. not being prepared with such a note as A. would accept.

Held, that the lease was not determined, and that A. might
distrain for his rea:t.
The lease is set out below, and was clearly held tobe a
present demise, not merely an agrezment for leass.”
BaRTLET vs. THE MUNICIPALITY OF ANMHERSTBURGH.
¢t The defendants, a municipal corporation, having called
for tenders for making plank sids-walks in December, 1854,
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the plaintiff sent in an offer, which the then Council passed a
resolution to accept; and as they were going out of oftice and
wished to leave the work completed, several of the members
pressed the plaintifl to proceed. He had purchased materials,
and was going on ; but in January, being told by one of the
late Council that it would be prudent to have an acceptance
in writing, he wrote to the Council and received an answer
refusing to sanction the contract, and telling him that if he
went on it would be at his own risk. He then desisted and
sued the corporation—another person having in the meantime
been employed by;them to finish the work. The jury having
found the value of tue work, and the damages sustained by
the plaintiff from not being allowed to finish the job:

Held, that he could recover the former sum, but not the
latter, as there was no contract under seal.

ANDERSON vS, MARRIOTT.

Dower.—The tenant having allowed judgment to go by
default, the defendant entered a suggestion of demand made
before action brought, to which the tenant made no auswer,
and a venire was awarded, upon which the jury found that
such a demand was made,

Held, that this was a ¢rial within the meaning of the 5th
sec. of 13& 14 Vic. cap. 58, and theretore that the demandant
was entitled to costs,

Hannis vs. McLeob axp Fraser.

H. made a note payable to L. or order, and took it to M.,
requesting him to endorse it for his accommodation. M., whe
was in partnetship with the other defendant, endorsed it in
the name of the finn, but without his copartner’s sanction or
knowledge. L. afterwards endorsed, but without recourse;
and the plaintiff’ took it with knowledge of the circumstances.
The jury found for the plaintiff,

Held, that the verdict was wrong, for M. could not bind
his partner by endorsing for such a purpose, and the plaintift
took the note with knowledgo of the facts.

The defendant’s counsol, at the trial, desired to ask the
plaintifi’s attorney, what his client told him zbout the note
when he gave instructions for the suit.

Held, that such evidence was rightly rejected.

LATE CASES IN CHAMBERS.

Chamber cases on the Commmon Law Procedure
Act are coming in so fast and so numerously, that
in order to keep the Profession properly ¢ posted
up,” we give notes of several received too late for
publication in this number. They will appear in
full hercafter.

Haivr v. Bowss,

Rule 20 does not debar a Judge from ordering on motion
such further particulars as he may think fit—Per Richards,J o
September 19, 1856.

Rossz v. Dovson,

Plea of non assumpsit to a Bromissory note struck out under
the 101at section of the C. L. P. Act.—1b.

LAW JOURNAL.
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Davis v. CARRUTHERS.
Plaintifl allowed to amend irregularity in writ, (plaintiff’s
claim or attorney’s name not being endorsed thereon) on con-
dition of re-service,—Per Burns J., Sept. 22, 23,

WARREN V. MusnoE.

A summons only will be grauted on the first apl‘:licaﬁon for
an injunction nnder the 286th section of the C. L. P. Act.—
ib., Sept, 24, 25.

GovLpsurctt v, LEksoN.

¢« Not guilty? and justification canuot be pleaded together.—

1b., Sept. 25.
CaMEroN v. BRanTFORD Gas CoMpaNy,
Section 193 C.L.D. Act does not apply to corporations.—ib.

GaxnLe v. Watre.

Amendment of a writ of Ca. Sa. granted on payment of
costs, without setting aside arrest of defendant under it.— 6.

Barrow v. CAPREOL.

Between July 1st and August 21st, 1856,arrost on a bailable
writ and proceedings thereon were valid under 2 Geo. 1V.,
cap. 108, 5 Wni. 1v., cap. 3, sec. 1 aud 2, and § Vic,, cap. 6,
and not under 8 Vie., cap. 48, sec. 44, which was only in
force until the end of the session, (July 1st); nor under C. L.
P. Act, which did not come inta operation till August 21st,

The affidavit on which such writ was sved out did not state
that the writ was not required from any vexatious or malicious
motive whatsoever of defendant towards plaintiff,

Held, only an irregulatity waived by the defendant on put-
ting in special bail, but without pr?'udxce to any tuture remedy
aguinst the plaintiff.—ib., Sept. 26.

HorsMAN v. HoRrsMAN.
Interrogatories for the discovery of the nature of the defen-
dant’s title under the 176th section of the C.L.P. Act, allowed
upon sumnons to show cause.—ib., Sept. 27, 29,

Strixr v, Donson.

Action of Dower, Pleas: 1. Ne ‘tnques seizin gue dower ;
2. Ne unques accompli; 3. That after demandant’s right
accrued, and before the commencement of the suit, she con~
veyed and assigned her dower to a certain person unknown.
To set uside these pleas as being irregularly pleaded, without
leave of a Judge to plead double. Order to stiike out 3rd
plea—the C.L.P. Act being hield to apply to actions of Dower.
—ib., Sept. 22, 23.

w
NOTICES OF NEW LAW BOOKS.

Evresents oF TiE Law axb Pracrick oF LEGISLATIVE AssEM~
BLies 1IN THE UNitep Statks oF AMERIcA; by Luriaza
Stearxs Cusiinc.—Boston : Little, Brown & Co.

The subject of this work is (to use the words of the author)
what may be denominated the common Parliamentary Law as
modified in the Legislative Assemblies of the United States.

It 13 an able aud comprehensive compilation of the law and
practice of Parliament—well written—the subject presented
in an orderly and scientific shape—and all the works on the
subject worthy of notice have evidently been consulted by the
learned author. As the Legislative Assemblies of the United
States are identical with their original type, the Parliament
of Great Britain, the work before us will be foulid of great
value in every British Colony, and in view of the recent
changes in the Constitution of our Legislative Council, spe-
cially valuable in Canada.
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We strongly recommend this really scieutific work to the
Canadian Lawyer and Statesman.

Aud here we may be permitted to notice the manner m
which this work has been got up, highly creditable as it is to
the publishers. o subjein a Lrief note of the comtents of
the work :—

Papt Finst—Of the Election of Membeys.

Chap. Ist, Of Constituencies; Chap. ©nd, Of the persons
competent to be Electors; Chap. 3rd, Of the persons compe-
tent to be elected 5 Chiip, 4th, Of the mode of Llection ; Chap.
5th, Of the return of the persons elected 5 Chap. 6th, Of con-
troverted returns and elections,

Part Secoxp—0f the Constitution of « Legislative Assembly.

Chap. 1st, Of the assembling, qualifying, and organizing of
# Lemslative Assembly ; Chap. 2nd, Of the Officers of a Leg-
islative Assembly; Chap. 3rd, Of the place and manner of
sitting of a Legislative Assembly, and of the formal proceed-
ings tgf'lerein for the transaction of business ; Chap. 4th, Ot the
function of the executive in connection with the legislative
department; Chap. 5th, Of vacancies and elections 1o fill
them; Chap. 6th, Of the Session, Adjournment, Prorogation,
Aseembling by proclamation, and Dissolution of a Legislative
Assembly.

Part Tano—O0f the Privileges and Incidental Powers of a.
Legislatice Asscmbly.

Chap. Ist, Of the genera! nature of the Privileges and Inci-
dental Powers of a Levislative Assembly ; Chap. 2ud, Of the
personal privileges of the Members ; Chap. 3rd, Of the collec-
tive or aggreuate privileges of a Legislative Assembly ; Chap.
4th, Of the incidental powers of a Legislative Assembly.

Pazgr Fovrtiu—Of the Powers and Functions of a Legisla-
tive Assembly as such.

. Chap.1st, Of the general powers of a Legislative Assembly
in the making of Laws; Chap. 2nd, Of the relation of the dif=
ferent branches of the Legislative Depariment to one auother;
Chap. 3rd, Of the evidence and information on which parlia-
mentary proceedings are founded; Chap. 4th, Of the forms
in which the Power of Legislution is exercised by « Legis-
lative Assembly s Chap. 5th, Of the Rules or Laws by which
the Procecdings of a Legislative Assembly are regulated.

Part Frrmu—~0f Communications betiwccen the different
Branches of the Legislative Body, as between them or
either of them and other bodies of persons.

Chap. 1st, Of communications between the two Branches;
Chap. 2nd, Of communications between the two branches or
either of them aud the executive; Chap. 3rd, Of :ccounts,
papers, returns presented ju pursnance ol orders, or in obedi-
ence to Acts of Parliament ; Chap. 4th, Of witnesses and their
attendance and examination before either House or Commit-
tees; Chap. 5th, Of hearing parties interested; Chap. 6th,
Pybhic Oflicers subject to the order of Assembly; Chap. 7ih,
Of Petitions.

Parr Sixtu—Of the Forms and Methods of Proceeding in
a Legislative Assemlly.

First J)ivision.—Motions : Chap. 1st, Of Motions in gene-
ral; Chap.2ud, Of Motions considered with reference to their
substance ; Chap. 3rd, Of Motions considered with reference
to their form; Chap. 4th, Of Motions considerad with refer-
euce to the time when they are made; Chap. 5th, Of Motions
for the disposition of other business; Chap, 6th, Of the Order,
Succession, and Precedence of Motions.

Second Division.—Order in Debate : Chap. 1st, What con-
stitutes a debate, and herein of the Members who are to
speak, and of their personal deportment while speaking ;
bap. 2nd, Of the rule that 110 Member is to speak, unless to

a question already pending or to introduce a Question ; Chap.
3rd, Of the rule that no Member i« to speak wore thun once
to the same question; Chap. 4th, Of the rule that a question
ix open for debate untii it is tully put on both sides; Chap.
Sthy Of the rules relating to relevaney of debate; Chap. 6th,
Of the rules relating 10 the sources from which the statements
introduced by a Member in debate are derived s Chap. Tth,
Of the rules relating to the preservation of Qcder, Decency
and Harmony amony the Members; Chap. 8thy Of the rules
relatmer to the preservation of the Harmony wud Indepen-
dence of the several Branches of the Legisluture s Chap, 9th,
OF the rules relating to regularity of proceeding 3 Chap, 10th,
Of the rules relating to the respect due from the Members to
the House to which they belong—io its powers, acts aud pro-
ceedings—and 1o the Government and Laws of the Country ;
Chaup, 11th, Of proceedings with reference to disorderly or
unparliamentary words, or Irregularty in debate ; Chap. 12th,
Rules for the conduct of Members present in the House during
a debate.

Third Division.—Of ascertaining the sense of the Assem-
Uly in reference to any question before it : Chap, 1st, Of the
Right and Duty of Members to votes Chap. 2nd, Ot the dif-
ferent mnodes of taking a question : Chap. 3rd, Of the Question
thus taken; Chap. 4th, Of the Disallowance or Addition of
Yotes,

Parr Sevesti—Of Commilttees and thelr Functions,

First Division.—Sel¢ct Commitices: Chap. 1st, Of the
different kinds of Select Committees 3 Chap. 2nd, Appoint-
ment of Select Committees; Chap. 3rd, Power and authority
of Select Committees; Chap. 4th, Forms of proceeding in
Seleet Committees; Chap. Sth, Of Instructions to Commit-
tees; Chap. 6th, Of other intermediate proceedings in the
House with reference to Committees; Chap. Tth, Of the Re-
port; Chap. 8th, Of making the Report and Proceedings
thereon.

Seccond Division.—Committees of the Whole: Chap. lst,
Appointment of a Committee of the Whole ; Chap. 2nd, Sit-
ting of a Committee of the Whole; Chap. 3rd, Chairman and
Clerk of the Committee; Chap. 4th, Duties of the Speaker
and other Oilicers of the House while the House is in Com-
mittee of the Wholes Chap. 5th, Pieceedings on going into
a Committee of the Wholes Chap, Gih, Of the Proceedigs
i Commniittee of the Wholej Chap. 7th, Of the Reports of
Comumittees of the Whole; Chap. 8th, Of making the Report
and Proceedings thereon; Chap. Oth, Of somne particular
Commuttees.

Third Division.—Joint Committecs.

Parr Ercttn—Of the Pussing of Bills—History of the pre-

sent Form of Statutes and the mode of passing them.

First Division.—Public Bills: Chap. 1st, Introductory ;
Chap. 2ud, Of the introduction of the subject of a Bill into
the Hounse 5 Chap. 3rd, OI the intermediate proceedings be-
tween the Introduction of the subject and the introduction of
a Bill; Chap. 4th, Of the aunthority for the Introduction of u
Bill; Chap. 5th, Of the preparation or Drawing and the Difs
ferent Tarts of a Bill; Clm{). 6th, Of the presentation and
reception of a Bill; Chap. Tth, Of the several stages through
which a Bill passes; Chap. 8th, Of the First Reading of a
Bill, and order for Second 3 Chap. 9th, Of the Second Reading
and order for Commitment: Chap. 10th, Of Instruction to
Committees; Chap. 11th, Of Commitment and Amendment ;
Chap. 12, Of Report of the Committee and Proceedings thereon;
Chap. 13th, Of the Engrossment and Third Reading; Chap.
14th, Of the Passing; Chap. 15th, Of Amendments between
the Two Houses; Chap. 16th, Of the Authentication of Bills
between the two Houses; Chap. 17th, Of Communications
between the two Houses relative to the passing of Bills;
Chap. 18th, Of Bills which are required to be commenced in
one House in preference to the other; Chap. 19th, Of the rule
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which precludes the same Question from being a sccond time
pres2anted during the same Session in its application to Hills;
Chap. 20th, Of sume particalar procecdings, with reference
to Bills, which are out of the ordinary course j Chap, L1st, Of
communications between the two Houses relative to the rea-
sons or grounds for the passing of Bulls; Chap. 22ud, Of the
Royal Assent or Approval by the Exeentive; Chap. 23rd, Of
;;:_;'leml miscellaneous matters conunected with the passing of
ills.

Second Division.—Private Bills: Chap. 1, Of the Stand-
ing Orders and Proceedings pecaliar to the passing of Private
Bills; Chap. 2nd, Of the Deposit, Presentation, and Refurence
of the Petition and Proceedings thereon 3 Chap. 3rd, Bringing
in and first and second readings of Private Bills; Chap. 4th,
Commitment and Proceedings in Committee ; Chap. 5th, Of
the Report of theCommittee and Proceedings thereon—Recom-
mitment —Third Reading— Passing—Anmcudments between
the Houses; Chap. 6th, Differences in the modes of Proceed-
ing between the two Honses; Chap. Tth, Of Private Bills
after receiving the Royal Assent 3 and of Fees and Costs.

Part Nixru—Inpeachuient.
Appendiz,

Escrisu Reports 18 Law axp Equity, contaming reports of
cases in the House of Lords, Privy Council, Courts of Equity
and Cotamon Law, and in the Admiralty, and Ecclesiasti-
cal Courts; including also Cases in Bankroptey and Crown
cases reserved. Edited by Cuacscey Symitn.,  Publishers :
Little, Brown & Co., Boston. Volume XXXIII.

This Volume has just been issued by the Publishers and is
got up in their usual good style; the printing and bmdingare
excellent, and the paper good.  The Volume before us con-
tains, amongs. other matter of general interest, a number of
cases on the Common Law Procedure Acts, now of special
importance to the Canadian Lawyers; and several cases in
respect to County Courts, the Tribunals from which cur Divi-
sion Courts are modelled.

The price is 10s. per Volume to permanent subscribers. It
is so well known as a valuable publication of all the impor-
tant cases decided in England, that the work nceds no com-
mendation from us.

CORRESPONDENCE.

To the Editors of the U. C. Luw Journal.
GENTLEMEN,—
Seeing vour willingness to give information to Clerks of
the Division Courts, I trouble you on the following question.

A. having a Judgment against B. wishes me to issue an
execution for the amount and pay the costs. Bailiff makes a
seizure of property supposed to be B.’s, and advertises fur
sale ; on day of sale is forbid selling by C., as he claims the
property by chattel mortzage, or any other lawful claim;
should Bailiff still hold said property and obtain of me as
Clerk an interpleader summons for claimant? If so, claimant
appears on said summons before the Judge and substantiates
his claim, who is to pay the costs? as it appears by your May
number of the Law Journal, that it is the Bailif®s duty to order
out the interpleader summons for his own protection ; and
there may in many instances be heavy costs in regard of

keepiug property so seized, before the claimant proves his
claim ; or if claimed by chattel mortgage, should Bailiff relin-
quish his hold on sail property before he sees a copy of the
worlgage, or & certificnte of the property being mortgaged
from the County Clerk ? and has the BailifT to go at his own
expense perhups 25 miles to examine the morigage?
If you could convenicntly answer the above, you would
oblige a subscriber.
Yours very respectfully,
Rosert McCamion,
Clerk, 4th D. C., Co. Hastings,

{The Bailif can either sell or ¢ hold” the property, suing
out Interplender summons for his own protection.

The Bailiff pays the costs in the first instance. Tho Judge,
at the hearing, will give directivns as to costs, ordering same
to be paid by the claimant—or by the Judgment creditor—or
deducted from proceeds of property seized, as the circum-
stances of the case require. Claimants under chattel mort-
gaze ought to exhibit a certified copy thereof 1o the Bailiff;
should a claimant fail to do so, it is net improbable that the
Judge might make him liable for the costs, if the goods wore
seized in the possession of the defendants.

In all cases the Bailift should promptly iutorm the plaintift
when a claim is made, he being the party most interested in
the execution.—Ep, L.J.] |
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APPOINTMENTS TO OFFICE, &c.

QUEEN?'S COUNSEL.

MILES O’'REILLY, ROLLAND McDONAD. GEORGIY:. SHERWOOD;
JAMES SMUTH. JOHN WILSON, LEWIS WALLBRIDGE, GEORGE
BYRON LYON FELLOWES. SAMUEL BLACK FHEEMARX, HENRY
C. R BEECHER. HENRY LCCLES. asud ALEXANDER CAMPBELL, of
Qsgoande Hall. Lspuree, Barnsters-at-Law, to be Queen’s Counsel in U.Co—
[Gazetted $th Oct. 1856.]

REGISTRAR.

CHARTLLEY DUNSFORD, Ysquire, 10 be Registrar of the County' of Victos
tia.—~{Gazeued 20tk Sept. 1556.)
NOTARIES PUBLIC.

PHILIP LO\V. of Picton, Fisquire, Barsister and Antomey.at-Law, FRAN.
CIS GORE STANTON, of Simcoc. Esquire, Barrister-at-Law, and JAMES
AGNEW. liquire, Attorney.at-Law, to be Notaries Pullic in U.C.—{Gazetted
30th August, 1856.]

CHRISTOPHER CHARLES ABHOTT, of Toronto, Esquire, Barrister-
atlaw, IPALTON McCARTHY. of Basrie. Esquire, Attorneysatlaw, and
THOMAS WRIGHT LAWFORD, of London, Esquire, Rolicitor and Attor-
ney-at-Law, to be Notaries Pubhie for U.C.~[Gazetted 6th Sept. 1856.)

JAMES FOSTIR BOULTON, of Colourg, Esquire, Barnster-at-law,
and HEWITT BERNARD, of Barnie, Eaqnire, Attorney.at-Law, to be Notae
ries Public in U.C.~[Guzetted 13th Scpt. 1856.)

JAMES HALLINAN. of Toronto, Esquire. Bartister and Attotmney.at-Law,
10 be a Notary Public in U.C.—{Gazetted 10th Sept. 1856.]

COUNTY COURT CLERKS.

HIORATIO NELSON, of Sandwich, Esquire, 1o be Clerk of the County
Court ;t;(;r thie County of Essex, m the room of room John McEwan, Esquire,
resigned.

WILLIAM HERBERT AMPBELL. of Brockville. Esquire, to be Cletk
of the Coumy Coart for the Umited Counties of Leede & Grenville, in the room
of T. . Canpbell, Esquire, resigned.—{Gazetted 30th August, 1856.

ASSOCIATE CORONERS.

DANIEL COATE, of Bowmanville. Esquire, M. D., 1o be an Associate
Coronce for the United Counties of Northumberland and Durham.

Notice To SubscriBers.—Our list of Remittances is una-
voidably crowded out. )



