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THE MARRIAGE LAWS.

There is a case now standing for judgment
inthe Court of Chancery, which discloses the
tecessity for a thorough revision and amend-
mént of our Marriage Laws.

An action for alimony was brought by the
¥ife against the husband, on the ground of
desertion, and the defence set up was that the
tlezed marriage of the parties was colebrated
% the Roman Catholic Bishop of Toronto,
¥ithout the publication of banns or the pro-
‘gmemcnt of a license from the Governor, under
the statute, and that such marriage was cele-
brated privately in the Bishop’s house, without
oy witness being present, and after canonical
hours. The aid of the English statute, known
i Lord Hardwicke's Act, was also invoked,
¥hereby it is provided that marriages celebrated
Fithout banns or license, shall be deemed clan-
destine, and shall be null, and void to «ll
intents and purposes whatsoever.

The plaintiff sought to avoid this defence
by setting up that these acts did not apply to
Roman Catholics (both parties being such in
this case, and resident within the diocese of
the Bishop who officiated at the marriage
teremony) ; that marriage was accounted a
saicrament by the Roman Church, and as such,
being s part of their religion, it was preserved
t them intact by the stipulations made upon
the capitulation of Canada, and that it was
fpen to that church to regulate the celebra-
E:’n of marriage by their own ecclesiastical

es-—and at all events, if the aforesaid

statutes did apply, then the marriage was
at most only irregular, but not null and void.

It is evident that here are very important
questions as to the privileges of our Roman
Catholic fellow subjects, and as to the status
of many of those who are not Roman Catholics,
upon which no shadow of doubt should be
allowed any longer to rest. It should be one
of the first objects of the Confederate Parlia-
ment, to declare the law authoritatively upon
these points.  On the one hand, privileges
are claimed for the Roman Catholics which
exceed those granted to any other religious
body ; on the other hand, if they are on the
same footing as other churches, it would
appear that a deviation from the requirements
of Lord Hardwicke's Act, operating as a total
annulment of the marriage tie, would produce
consequences, especially as to the issue of
such marriages, frightful to contemplate.

As regards the marriage in question, the
matters presented for adjudication are, as the
Chancellor remarked, whether the marriage of
Roman Catholics by their own Bishop is regu-
lated by our statute, or by the French law
applicable to the subject which obtained at
the time of the cession of Canada, or whether,
exempt from both, the Roman Catholics are
in this respect a law unto themselves.

It is our object, in a few papers, to discuss
some of the points which present themselves
in this case, in order that the necessity for
legislative interference may be the more mani-
fest, and that the best mode of applying a2
remedy may be elicited.

And, first, there would seem to be but little
doubt that Lord Hardwicke's Act is in force
in Upper Canada. Under English law, mar-
riage is & civil contract, involving civil rights
and liabilities, and the very first act of the
Local Legislature of Upper Canada, when
called into existence, was to pass an act adopt-
ing English law in regard to “all matters of
controversy relative to property and civil
rights” P. S. 82 Geo. HI cap. 1, scc. 8.
See Con. Stats. U. C. cap. 9, sec. 1. The
marriage law, then in force in England, and by
such act introduced into Upper Canada, was
26 Geo. IL cap. 83 (Lord Hardwicke's Act).
This position appears to have been at first
doubted by the late Chief Justice Robinson, in
Reg. v. Secker, 14 U. C. Q. B. 604, and Reg. v.
Bell, 15 U. C. Q. B. 290 ; but subsequently he
announces the deliberate opinion of the eourg
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in Reg. v. Roblin, 21 U, C. Q. B. 352, in the
following language :(—

“ We consider that our adoption of 32 Geo. 11T
ceap. 1, of the law of England * * * included
the law generally which related to marriage.
The statute 26 Geo. 11. cap. 33, being in force in
England when our statute 32 Geo. Il cap. 1 was
passed, was adopted as well as other statutes, so
far asit consisted with our civil institutions, being
part of the law of England at that timerelating to
civil rights : that is, to the civil rights which an
inhabitant of Upper Canada may claim as a
husband or wife, or as lawful issue of a marriage
alleged to have been solemnized in Upper Canada.

“The Legislature of Upper Canada have so
regarded this matter, as appears by the statute
83 Geo. I1L cap. 5, sees. 1,3 and 6; 38 Geo. IIL
cap. 4, sec. 4; and 11 Geo. IV, cap. 36, in which
they have recognized the English Marriage Act,
in effect though not in express terms, as having
the force of law here in a general sense, and con-
trolling the manner in which marriage is to be
solemnized.

“We find nothing in the ordinances of the
Governor and Council of the provinee of Quebec,
nor anything in the British Statutes, 14 Geo. IIL
cap. 83, or 31 Geo. IIL cap. 31, or in any other
British Statute passed between the 26 Geo. 11
cap. 33, and the time of our adopting the law of
England, which can affect us in this reatter, nor
anything in any British or Imperial act passed
since, which either extends to the Colonies gene-
rally or to Canada in particular.”

Besides the Provincial Statutes above cited
by the Chief Justice, reference may also be
made to 2 Geo. IV. cap. 11, sce. 1, which con-
tains cxpress mention and recognition of the
English Marriage Act as in force in Upper
Canada. The ouly case reported subsequent
to Reg. v. Roblin, in which the marriage laws
were considered, is that of Zlodgins v. McNeill,
9 Grant, 303, wherein Esten, V. C., takes
the same view of the law and substantially
foliows the previous case.

Both courts agree in this, that while Lord
Hardwicke's Act is generally in force, yet the
11th scction is not to be considered as part of
the law of this Province. That section avoids
the marriages of minors without the consent
of their parents and guardiars first had, and
the 12th section provides that if the parents
and guardians are of unsound mind, or beyond
the seas, or shall unreasonably withhold con-
sent, an application may be made to the
Lord Chancellor who has power to order such
marriege without such consent. And our

—

courts hold that as it would work great Lard.
ship to have the 11th clause in force without
the 12th or any other provision as a substitute
for it, therefore it is to e taken that in this
Province the marriages of minors without the
consent of their parents or guardians, are not
to be accounted invalid, but simply irregular,
illegal, and in breach of the usual brnd ean
dition tt ¢ no impediment exists.

QUIETING TITLES.

We give hereafter the recent orders under
sec. 52 of the Act for Quieting Titles. The
former orders are rescinded. It will be seen
that the chief feature under the new orders ;5
the giving of jurisdiction to the local Masters,
subject to the supervision of an inspectorin
Toronto, so as to enable country practitioners
in contested cases, or where viva voce testi-
mony has to be given, to attend personally
and avoid the necessity of employing counse
in Toronto, or of sending their witnesses fur
examination.

In consulting the interests of those at s
distance from Toronto, by giving jurisdiction
to local Masters, it seems to have been fut
that some supervision was advisable by reasa
of the important consequences attending th:
decision of the referee and the certificate of
title under section 80 of the Act. Whe,
therefore, a local Master is named as referes,
one of the Toronto referees is to act as inspec
tor, with whom the local Master may, under
order 7, correspond for advice and assistance,
and by order 4, the petitioner must, when be
selects a local Master as referce, endorse o
his petition the name of either Mr. Turnd
or Nr. Leith as inspector, as he may thirk
proper, ’

There may be cases depending on no dis
puted questions of fact, but solely on difficut
questions of law, or cases in which, from the
large amount involved, it may be thought
expedient by an applicant to bave the assist
ance of counsel in Toronto, and that the case
should be heard before a Toronto referce
without the intervention of a local Master,
and power is given by order 3 to refer thecast
at once to either of the referces. Wher
also a case is referred directly to a Toronk
referee, some delay may be avoided whic
might attend a reference to a local Master, and
consequent co nmunications between him and
the inspector for advice, or on non-approvalo!
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decision or otherwise. On reference to &
Toronto referee, or indeed to any referco, he
may correspond with the petitioner or his
solicitor as to defects, and supplying of proof,
&e. On the other hand the advantage of a
Jocal Master being selected as referec may out-
weigh all other considerations, where witnesses
whose evidence has to be taken viva roce,
reside at a distanice from "Toronto,

It is to be observed that in an uncontested
case tho referce under order 11 is to deal with
it himself, witiiout the necessity of hearing
either counsel or solicitor, with whom, how-
ever, he may, under order 12, correspond as
to proofs required or as to defects in the proof.

We imagine that in cases where a widely
spread and yet groundless suspicion exists, as
to the validity of a title, or where it depends
on or a testimony of witnesses who may dic or
go abroad, or where the title is so complicated
as to involve much expense on each dealing
with the property, the Act may be resorted to
with great advantage, as also in cases where a
sale is to take place in lots, or the party in
possession is desirous of establishing his title
as against an adverse claimant, whose claim
has an appearance of right, which considera-
bly reduces the value of the property to the
trae owner, and whep there is no mode of
barring such adverse claimant.

Wo should probably have enlarged our
observations, but that we understand, Mr.
Turner, one of the inspectors and referaes,
will, in the course of two or three days,
publish a short treatise on the Act and the
practice under it; we therefore merely give
the following brief remarks and suggestions to
those who may apply under the Act:—

1. Consider carefully the title and the proof
of it, and if it be defective do not apply—see
secs. 6 & 82 & 48 of the Act.

2. In the petition, a form of which is given
in the Act, state accurately the cstate or
interest claimed, and endorse thereon the
referee selected, and if a local master and not
e Toronto referee be selected, then endorse
the name of a Toronto referee who is to act
as inspector, (see order 8) and send the petj-
tion to lum to be cntered (see order 6) with
his fee of $8—(see order 23).

3. After entry with the inspector, deliver to
the registrar, who, if the application is under
Sec. 2 of the Act, will attend a judge for
directions. The certificate to file with the

County Registrar will be given by the registrar
of the court, and the petition then be returned
to the petitioner—see order 8.

4. Deliver all deeds, proofs and matters
required by scc. & 6 & 8, and .eder 10, to
the referee (see order 9),—as to proof, see order
9 & 10. ‘

The case is then in the bands of the referec
for adjudication, and he will proceed accord-
ing as he finds the title perfect or defective in
an uncontested case, or hear the parties or
take evidence in centested cases.

Alexander Leith, Esq., Barrister-at-law, has
Dbeen appointed the second Inspector and Ref-
erce under the new orders. His well known
ability and thorough knowledge of real proper-
ty law will render him a most efficient offiner,
and his appointment will, we doubt not, be
favorably received by the profession.

JUDGMENTS—EASTER TERM, 1867.

QUEEN'S BENCI.
Present: Drarer, C.J.; Hagarry, J.; and
: Morrison, J.
[Saturday, Sept. 6th, 1867.)

Fraser v. Grand Trunk Railway Company.—
Raule absolute for new trial without costs.

Green v. Lewis.—Rule discharged.

Lodge v. Thompson —Rule absolute to enter
nonsuit unless plaintiff consent to take a rule
for a new trial on payment of costs within one

month.
Clarkev. McCullough.—Rnle discharged, leave

to appeal granted.

Gilpin v. Royal Canadian Bank.—Rule abso-
lute for a new trial without costs.

Gibbs v. Gildersleeve.—Rule digcharged.

Regina v. Township of Hamilton. — Judgment
arrested.

Farrell v. Farrell.—Special case.
plaintiff. Leave to appeal granted.

Hatch (Trustee) v. Parker.—New trial. Costs
to abide the event.

Barr v. Canada Life Assurance Co.—Rule to
set aside;nonsuit discharged.

Jacobs v Clarke—Rule to enter nonsui’ dis-
charged.

Jacobs v. Clarke.—New trial on payment of
costs.

Creighton v. Frelz, et al.—Ruie absoluto as to
Lewis Fretz, discharged asto Allan Fretz.

McDonald v. Mc@illis, — New trial without
costs.

Commercial Bank v. Harris.—Judgment for
defendant on demurrer. (Morrison, J. dissent-
ing.

5"’3125]1'66071 of the Cily of Toronto.—Not suffi-
cient material before the court.

Paostea to
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IN CIIANCERY.—ORDERS OF COURT.
August 81, 1867.

1. Under the Act for Quicting Titles to Real
Fstate in Upper Canade the petition for an
investigation of title is not to include two or
more properties dependent on separate and
distinct titles ; but may include any number
of lots or parcels belonging to the same person
and dependent on one and the same chain of
title.

2. Where an application is made under the
9nd section of the Act, the Registrar is to
attend one of the Judges with the petition for
directions, before the same is referred for
investigation.

8. A pectition under the Act may, at the
option of the Petitioner, be referred to any of
the Officers of the Court at Toronto, or to any
Conveyancing Counsel, who may from time to
time be designated by the Court for the pur-
pose; or toany of the following local Masters,
viz., the Masters at Barrie, Belleville, Brant-
ford, Brockville, Cobourg, Cornwall, Goderich,
Guelph, Hamilton, Kingston, Lindsay, London,
Owen Sound, Peterborough, Sandwich, Sarnia,
Simcoe, Stratford, St. Catharines, Whitby, and
Woodstock ; or to any other of the local
Masters who shall hereafter be designated.

4, To facilitate the proceedings in cases re-
ferred to the local Masters, two Inspectors of
Titles will be named by the Court, for the
purposes, and with the powers, mentioned in,
and provided for by the 256th and 26th sections
of the said Act; and on the petition are to be
endorsed the names of one of the Inspectors,
and of the local Master, thus : “ To be referred
to the Master at and to Mr. In-
spector of Titles.”

5. Petitions filed unindorsed with the name
of & Referee are to be referred to the Referces
in Toronto in rotation, or otherwise as the
Court from time to time directs ; but a Petition
indorsed with the name of any Refereeis to
be referred to him sccordingly, unless the
Court otherwise directs.

6. Where the Petitioner desires the refer-
ence to a local Master, the Petition is to be
entered with the Inspector of Titles before
being filed with the Registrar as required by
the Statute, and the Inspector is to note there-
on the day of entering the same, adding to
such note his own initials, and is thereupon
to deliver the Petition to the Solicitor, or, if
duly stamped, to the Registrar, to be filed.

7. The local Master shall be entitled to con-
fer or correspond from time to time with the
Inspector of Titles, for advice and assistance
on questions of practice or evidence, or other
questions arising under the Act or under these
Orders.

8. The Registrar is to deliver to the party
filing a Petition under the Act, a certificate of
the filing thereof, for registration in the proper
County ; and thereupon the Petition is forth-
with to be referred, and delivered or posted

by the Registrar, to the Referee named for
that purpose.

9. The particulars necessary under the 5th
section of the Act to support the Petition are
to be delivered or sent by the Petitioner or his
Solicitor to the Referee, and are to be forth-
with examined and considered by him.

10. In every cuse of an investigation of the
title to property under the said Act, the
petitioner is to shew, by affidavit or otherwise,
whether possession has always accompanicd
the title under which he claims the property,
or how otherwise, or is to show sowe sufficient
reason for dispensing with such proof either
wholly or in part.

11. Where there is no contest, the atten-
dance of the Petitioner, or of any Solicitor on
his behalf, is net to be required on the ex-
amination of the title, except where, for any
special reason, the Referee directs such attend-
ance,

12. If, on such examination as aforesaid, the
Referce finds the proof of title defective, he is
to deliver or mail to the Petitioner, or to his
Solicitor or Agent, a memorandum of such
finding, stating shortly thrrein what the de-
fects are.

13. When the Referee finds that agood title
is shown, he is to prepare the necessury adver-
tisement and the same is to be vublished in
the Official Gazette and in any other news-
paper or newspapers in which the Referce
thinks it proper to have the same inserted;
and a copy of the advertisement is also to be
put up on the door of the Court lHouse of the
County where the land lies, and in some con-
spicuous place in the Post Office which is si-
tuate nearest to the property the title of which
is under investigation; and the Referce is to
endorse on the advertisement so prepared by
lim the name or names of the newspaper or
newspapers in which the same is to be publish-
ed, and the number of insertions to be given
therein respectively, and the period (nog less
than four weeks) for which the notice is to be
continued at the Court House and Post Office
respectively.

14. Any notice of the application to be serv-
ed or mailed under the 14th section of the Act,
is to be prepared by the Referee; and direc-
tions are in like manner to be given by him as
to the persons to be served with such notice,
and as to the mode of serving the same.

15. The Inspectors and Toronto Referees
are from time to time to confer with one of the
Judges in respect of matters before such In-
spectors and Toronto Referees, as there shall
be occasion.

16. When any person has shown himself,
in the opinion of a local Master, to be entitled
to a Certificate or Conveyance under the Act,
and has published and given all the notices
required, the Master is to write at the foot of
the petition, and sign, a memorandum to the
effect following : I am of opinion that the
Petitioner is entitled to a certificate of Title
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(or conreyance) as prayed” (or subject to the
following incumbrances, &c., as the case may
be); and is to transmit the Petition (if by
mail, the postage beirg prepaid), with the
deeJs, evidence, and other papers before him
in reference thereto, to the Inspector of Titles
with whom the Petition was entered ; and the
Ingpector is to exmaine the smmne carefully,
and should he find any defect in the evidence
of title, or in the proceedings, he is, by corres-
pondence or otherwise, to point the same out
to the Petitioner, or his Solicitor, or to the
Master, as the case may be, ip order that the
defect may be remedied before a Judge is
attended with the Petition and papers for ap-
roval.

pl7. When the Inspector, or other Referee
ot being a local Master), finds that the Pe-
wtioner has shown himself entitled toa Certifi-
ate of Title, or a Conveyance under the Act,
and has published and has given all the notices
required, the Inspector, or Referee (not being
slocal Master), is to prepare the Certificate of
Title, or Conveyance, and is to engross the
ame in duplicate, one on parchment, and one
on paper ; and is to sign the samerespectively
atthe foot or in the margin thereof; and is to
attend one of the Judges therewith, and with
the deeds, evidence, and other papers before
him in reference thereto ; and on the Certifi-
ate or Conveyance being signed by the Judge,
the Inspector or other Referce aforesaid, as the
@se may he, is to transmit or deliver the same
1o the Registrar, to be signed and registered
by him; ana the Registrar is to deliver or
transmit the same, when so signed and regis-
tered, to the Petitioner, his Solicitor, or Agent,
fir Registration in the proper County.

18. When a Certificate of Title or Convey-
ace under the Act has been granted, the
Inspector or Referee may, without further
order, deliver, on demand, to the party entitled
tereto, or his Solicitor, all deeds and other
eridences given, in the matter of the title; and
Is to take his receipt therefor.

19. Each of the Inspectors and other Toronto
Referees is to keep a book, and to preserve
therein a copy of all his letters under these
Orders, and is to prepare monthly, for the
information of the Profession, 2 memorandum
of points of practice decided in matters under
the Act.

20. The fees of Solicitors and Counsel, and
the fees payable by stamps, for proceedings
under the said Act, are respectively, to be the
e as for like proceedings in other cases.

21. The Referee is, in lieu of all other fees,
o be entitled to a fee of fifty cents for every
deed in the chain of title, other than satisfied
zortgages ; and Referees who prepare the
(artificate or Conveyance, are to have a fee of

% for drawing and engrossirg the samein
duplicate. Besides these fees, the Referee is
b have the same fees in respect of proceedings
xeasioned by any defects in the proof of title,
vhich shall be mentioned in the Referee’s
wemorandum referred to in the 11th of these

Orders, as are payable to the Master in respect
of similar proceedings in suits. No further
or other fee is to be payable to the Referce in
respect of any of the proceedings by or before
him under the said Act in an uncontested case.

22. Ina contested case, the Refereo is, in
addition, to be entitled, in respect of the pro-
ceedings occasioned by the contest, to the snme
fees therefor as are payable to him for the like
proceedings 1 suits.

23. The fee of the Inspector of Titles on
entering the Petition with him is §3, and no
further fee is to be paid him for correspondence,
oxamination of the title, drawing and engros-
sing certificate or conveyance, or for any other
matter or thing done under the petition.

24. The Applicant or his Solicitor is to pay,
or propay, as the case may be, all postages aud
other expenses of transmitting letters or papers.

25. Petitions under the 35th Section of the
Act are to be filed and proceeded with in the
same manner (as nearly as may be) as petitions
for an indefeasible tiile ; and the fees of Offi-
cers, Solicitors, and Counsel, are to be the
same as in respect of the like proceedings in
suits,

26. The orders of the 19th of September,
1865, are hereby rescinded.

P, M. Vaxxouvcnner, C.
J. G. Spracee, V. C.
0. Mowar, V. C.

SELECTIONS.

SEALS.

The preparation of an argument in regard
to an instrument, which, it was contended, was
not a deed, because the seal was made by an
impression upon the paper 'sithout any wax
or similar substance, has led the writer into
an investigation in reference to the origin and
history of seals as a mode authenticating
documents, which may interest the readers of
the 4merican Law Review.*

Some high authorities seem to sustain the
position that such an impression alone is not
sufficient; but a careful examination of their.
language shows, that it was sometimes used,
not so much with reference to the substance
upon which the impression was made as to
some other element of the act, while in other
cases it may be suspected that subsequent
writers have been misled by disregrding this
distinction.

Chancellor Eent (4 Coam. 452, 9th ed.)
says, ‘‘The common law intended by a seal
an impression upon wax or wafer, or some
other tenacious substance capable of being
impressed.”” This language does not literally
exclude the idea of an impression on the paper
ulone; but his decision in Warren v. Lynch,
5 Jonus. 239, although not decisive, tends to

$The fullowing pages are, however. rather s cenlo thanan
orsay,—not 30 much an attempt at an exhaustivo discussion
of the subject as a collection of materials for that purpose.
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that construction. He cites Co. Inst. 169;
Perking, § 184; Bro. Tit. Fatis, 17, 80;
Lightfoot & Butler's Case, 2 Leon. 21. The
distmguishin% elecment of my Lord Coke's
definition (8 Inst. 169) is the making an im-
pression as a symbol of authentication. *The
deced, charter, or writing,” he says, ‘‘must be
sealed ; that is, hawe some impression upon the
wax, for sigillum est cera impresea, quia ce a,
aine'impressic ne, non est gigillum.

Ar1 in ncae of these authorities is it decid-
ed that a scal can legally be impressed upon
only one material. In Perkins, § 184 Bro.
Fatis, 17, 30, and Lightfoot's Case, 2 Leon.
21, the subject considered was the use of one
or moro seals ; and the point decided or statcd
is, that it is a sufficient sealing if several par-
ties make their respective impreesions with
one scal or on one piece of wax, clearly imply-
ing, not only that the subject of impressions
and not materials, was that before the court,
but that the substantial element of sealing
was considered to be the sigillum print, or
impression.

And it is believed, that, upon a careful
examination of the adjudged cases, cause will
be found to agree with President Pendleton in
Jones v. Longicood, 1 Wash. (Va.) 42, where
he said, *Nor is there any adjudged case
recollected which determines that a seal must
be necessarily something impressed on wax,”
rather than with Chancellor Kent (pace tanti
viri) ; and to accept the proposition, that the
impression of a seal on the paper of a deed
alone, without any wax, wafer, gum, paste,
mucilage, gluten, or other paper, is a good,
legal, and sufficient seal by the common law.

It has been so held by the supreme court of
New Hampshire in Carter v. Burley, 9 N.H.
558, and Allen v. Sullivan R. R. Co. 32 N.H.
446. In the former case (1888), Parker, C.J.,
said, *In this case, the protest is by a notary,
under what purports to be an official seal. It
is not & mere scrawl, bui a distinct impression
upon the paper of the protest, showing the
character of the notarial seal. Nothing would
have been added to its character by wafer or
wax; and, as this is not an uncommon mode

. of affixing official seals, we are of opinion that
it is sufficient. It is to be presumed, from the
production of the instrument itself, that it
was duly affixed, according to the laws of
Pennsylvania, until there is something to
impeach it:” In the latter (1855), the subject
was discussed with much learning by Bell, J.,
and the same decision made in regard to the
impression of a seal of & railroad corporation
on the paper of an instrumentissued by them
as a bond. The learned judge remarked:
“ I seems to us, then, that there is nothing
necessary to constitute a seal but some ma-
terial of a suitable character to receive an
impression, and an impression bearing the
character of a seal npon it.”

Without accumulating quotations from
authorities accessible to our readers, it may be
added that similar decisions have been made

by the chancellor of New Jersey in Corriguy
v. Trenton Delaware Folls Co. 1 Halst, ©1
52; by the supreme court of Vermont i
DBeardsiey v. Knight, 4 Vt. 471, 479, ani
Bank of Manchester v. Solson, 13 Vt. 334, by
Mr. Justice McLean, in the circuit court of th
United States, in Follett v. Rose, 3 Mcl.ean,
332, 835 ; by the supreme court of the Unitc!
States in Pillow v. Roberts, 13 How. 472 ; an!
even in New York (where it has been other
wise held in cases appnrcnt]g not much con.
sidered), in the case of Curtis v. Learit,
Rosevelt, J., of the supreme court of that
State, 17 Barb. 309, 818, and Comstock, J,
of the court of appeals, 15 N.Y. Rep. 90, con.
siderrd such a seal good at common law. <
also did the superior court of the city of New
York in Ross v. Bedell, 4 Deur, 462.

In Great Britain, it has been so held by the
High Court of Chancery in Sprange v. Bur
nard, 2 Bro. C.C. 585 (1789), where a wi%
having power to dispose of certain property
by her will, “by ker signed, sealed,” &,
made two testamentary papers, one on un-
stamped paper and oanly signed, the other
on stamped paper; viz., paper on which the
stamp was impressed in the manner now und.r
consideration, and * fixed the two papers
together with a wafer:” and the court (Sir
Richard Pepper Arden)* said, *1 think the
stamp equivalent to a seal, without lating
recourse to the wafer,t which annexed the
stamped paper to the former.”

And in the Queen’s Bench, in Reginir.
St. Paul, 7 Q.B. (Ad. & El. N.S.) 232 (1845,
where the seal was made by impressing twn
marks in ink merely by means of wonder
blocks, ‘the court thought it unnecesxary
hear any argument” in favor of this as a vali
seal (p. 285). And (per Lord Denman, (.1
said, *“We do not wish to encourage t.
slightest doubt on this last point.”

So far as the Massachusetts cases are con
cerned, the exact point has never been decidel

In Commonwealth v. Griffith, 2 Pick. 1l
(1823), Parker, C.J., merely says (p. 18
“We do not decide whether a scrawl isa seal
though probably it would not be so considered
in_this State ;” but Merrick said, arguendo.
“ Frequently impressions arec made only o
the paper itself;” and Wilde, J., remarked,
“In the district court in Maine, a stamp o1
the paper has been held to be a seal” (p. 1)

In Bradford v. Randall, 5 Pick. 495 (1827,
Morton, J., by implication, expresses the
opinion, that an impression upon paper is
sufficient ; for, he says, “ A seal is an impres
sion upon wax-or wafer or other tenacious
substance. The impression may as well bt
made by annesing a piece of paper as by

* Lord St. Leonards (Sugden on Powers, . infra) sttt
butes this opinfon to Lord Xenyon ; but on ths 4ti: of Judk
1788, Eenon was appointed Chief Justice of the K.B,
Arden Master of the Rolls (Foss. Tabula, Curiales, 80, 51)
while this opinion is given under date of May 4, 1789,

t Italics are used in this as in other guotations hersts
made, whether in the originsl or not.
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stamping some fizure or device upon it.” And
sgain, **So it will be sufficient if one acknosw-
ledge an tmpression alreandy made to be his
seill."

In Tasker v. Bartlett, 5 Cush. 859 (1850),
the seal objected to and held good ** was of
paper wath an impression upon it, apparently
spread with gum on its under side and aflixed
to the deed by moistening the gum, without
the addition of any wafer or wax ;" and Wilde,
J., doubtless bearing in mind the decision and
rale which he eited in Commonwealth v.
Grigiiih, 2 Pick. 11, said delivering the opin-
im of the court, ** Anciently, a scal was
defined to be an impression on wax; but it
has Jong been held that a seal by a wafer, or
«ther tenacious substance upon which un im-
pression is or may be made, is a valid seal ;
and such is the seal objected to, upun which
an impression not only may be, but was
actually made.”

Note here that the impression which Wilde,
J., declared made a good seal was an impres-
sion on paper, not the gum under it; and
cetainly an impression on the paper on which
the deed is written, made at the timne and as
part of its execution, is as valid as one pre-
viously made on another piece affixed to it.

The case of Butes v. Doston & New York
Central R. RE. Co. 10 Allen, 231 (1865),
decides only that “the mere printing of a
Jac-gimile of the seal, at the same time and
by the same agency as the printing of the
certificates to be afterwards signed by the
president and treasurer,” while ‘‘as to the
seal, nothing wasleft to be done by the officers
of the corporation, who alone were authorized
to affix the corporate seal,” was not a valid
seal. We do not controvert the correctness
of this decision ; but the court did not decide,
or undertake to decide, the point now raised,
and left it fully open for mature consideration
upon furthe” argument and authority.

These are all the cases known to us in the
State of Massachusetts. ’

There is also the high authority of Lord
St. Leonards, that sealing by an impression on
paper is good at common law. Sugden on
Powers (8th Lond. ed.} p. 2382, ¢. 7, § 9. Sece
also Matthews ‘on Presumption, &ec., p. [36]
39.

It seems to us, moreover, thata philological
and historical examination of the gquestion
leads to the gratifying conclusion, that the
common law, in this as in other matters, did
not ‘*stick in the bark™ or wax, but recogniz-
ed a substantial and intelligible principle and
distinction ; viz., that the distinctive element
of sealing is the solemn and formal authenti-
cation of an instrument by the impression of
some permanent symbol or token besides the
signature, and has never selected or prescribed
any single material on which that symbol
must be impressed.

It may not be uninteresting, without at-
tempting to pursue the subject through all
bistory, to recur to some of the most ancient

illustrations of a similiar custom. Lord Coke
and the writers of his age would hardly have
rejected the authority of Job (xxxvii, 14),
where we find the words, “ It is turned as
clay to the seal.”

Impressions of seals upon clay have been
discovered, which are thought to he of great
antiquity.* Mr. Layard, in his ** Discoveries
in the Ruina of Ninevch and Babylon™ (Part
I.), refers to such instances.

* Other corroborative evidence,” he says
(p. 153), *“as to the identity of the king' who
built the palace of Kouyanjik with Serv:a-
cherib, is scarcely less remarkable. In a
chamber or passage in the south-west corner
of his edifice were found a large number of
picces of fine clay, bearing the impressions of
seals,t which there is no doubt had been
affixed, like modern official seals of wax, to
documents written on leather, papyrus, or
parchment. Such documents, with seals in
clay still attached, have been discovered in
Fgypt, and specimens are preserved in the
British Museum. ‘The writings themselves
had been consumed by the fire which destroy-
ed the building, or had perished from decay.
In the stamped clay, however, may still be
seen the holes for the string, or strips of skin,
by which the seal was fastened: in some
instances, the ashes of the string itself remain,
with the marks of the fingers and thumb.”

And again (p. 156 n.) : ““ Not to instance the
clay seals found attached to the rolls of papy-
rus, containing letters written in the time of
the Ptolemies and Romans, there are in the
British Museum seals bearing the name of
Shashank or Shishak (No.,5583), of Amasis
IL, of the twenty-sixth dynasty (No. 5584),
and of Nafuarat or Nepherophis, of the twenty-
ninth dvnasty (No. 5585). Such seals were
therefore affixed by the Egyptians to public
documents, and it was in accordance with
this principle, common to the two monarchies,
that the seal of the Egyptian king has been
found in Assyria.”

So (p. 159,) ¢ It would seem, that, a peace
having been concluded between the Egyptians
and ore of the Assyrian monarchs, probably
Sennacherib, the royal signets of the two
kings, thus found together, were attached to
the treaty, which was deposited amongst the
archives of the kingdom. Whilst the docu-
ment itself, written upon parchment or papy-
rus, has completely perished, this singular
proof of the alliance, if not actual meeting, of
the two monarchs, is still preserved amidst
the remains of the State papers of the
Assyrian Empire."”

The reader who has seen an English pateat,
with its pendent seal, or the cumbrous attach-
ments of treaties, will be struck with this

*Smith’s Dict. of the Bible, verb, Clay and Seal.

1 Resembling the Yi} 0RavTpic (the scaling carth) of
the Gieeks.

$ M. Botta also found at Khorsabad the ashes of string in
luwips of clay impressed with a sea, withou: belng aware o
their origin,
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evidence of the antiquity of the custom thus
preserved ; and the citations which follow
furnish evidence of its connection, by a chain
of legal and political usage, with the present
time.

Sigillum is the original word now translated
into seal, and the word used by ancient writers,
among them Lord Coke, whose authority is
often cited and relied upon in reference to this
point.

Sigillum, signum, and signaculum mean a
mark, figure, or impression, on whatever
material substance. Leverett's Latin Lexicon
defines sigillum, the diminutive of signum, as
“a little imnge or figure,” while signum is
said to mean ‘““a mark or sign,” and, as a
derivative or secondary meaning, *‘ the impres-
sion of a seal, seal.” And, in the large Lexi-
con Totius Latinitatis of Facciolatus and For-
cellinus, the following definition is given :
“ De imagine, que annulo signatorio in cera
alavemateria imprimitur, obsignandis litteris,
amphoris, scriniis,” &e.

1t does not scem necessary to inquire when
traces of a custom of such early origin can
first be found in the Middle Ages. The pen-
dent seals already mentioncd were thus used ;
and in the Glossary of Du Cange (Didot’s ed.
1846, with additions by different hands, here
referred to without distinction), we find it
stated in reference to these: * Pensilium
sigillorum, non nuperum sed perantiquum
usum fuisse, licet colligere et iis quee de Bullis
observavimus, ubi plumbeas et aureas Bullas
primitus, filo aut serico tabulis appensas,
docuimus.” ¢ Sed,” it is added, * quando
ceera istiusmodi sigilla perinde literis appendi
ceeperint non plane constat.” “Dubius haeret
ipsemet. Cangius.” In one place he speaks of
the twelfth century : in another he says they
were used in France about the ninth or tenth;
while it is stated that the use of seals of any
kind wae entirely unknown in England in the
beginning of the eleventh century (verb. Sigil-
lum, p. 241).

On the continent, gold, silver, and lead were
used. Sometimes lead was used “ loco cera,”
or with wax, and wax with gold, **ut si
aureum subriperetur remaneret alterum.”*

Du Cange says, “Certe tullas aurcas Im-
peratores Francicos et Germanicos non ap-
pendisse constat, nisi iis tabulis, quze et majoris
essent mementi et Privilegia Ecclesiarum con-
tinerent, cum ceetera aut plumbeis, vel cereis
munita conspiciantur.”t

But not only were golden, silver, and leaden
seals used by continental monarchs, but as
lately as the time of Henry the Eighth it ap-
pears that an impression on gold was used to
authenticate an English treaty:—

“Preeterea in Chartophylacio Regis Chris-
tianissimi asservatur Epistola Leolini Nort-

’gg‘w‘i‘;f‘3°' }verb. Bulla, Sigilium.

Tomlin's Jacob's, verb. Bull and Sesl.
t Verb. Bulla,

wallim Principis ad regem Philippura V[,
scripta, qua recepisse se agnoseit illius literay,
aurco sigillo sigillatas, in quibus inita inty
Francizz Reghum ct Wallim Principatun
feedera contincbantur. Denique Spelmanug
scribit a se visam Bullam auream Francisci I,
Regis Franciee, appensam feederi, quod cunm
Henrico VIII. Anglorum Rege pepigit in cujus
anticae circulo versus hic describitur: Prexig
SERVANTUR FEDERE CUNCTA FIDE. Id ipsum
de Bulla aurea Henrici istius pariter fa:deris
Diplomati appensa testatur Peitescius iy
Adversoriis MSS,, quam se vidisse testatur in
Archivo Regio, et majoris esse formze, ac pondy
10, aureorum Hispanicornm, in qua cfficta
sunt regni Anglici insignia cum corona regia
epanoclista et periscelide,”*

And, according to Matthew Paris, golden
seals were used by * Reges Angliee.”

The very Bull from which the Sovereign of
England derives the ti*'e of * Defender of the
Faith” is authenticated by a golden seal :—

‘At Spelmannus refert, Clementis VIL
Regi Anglice contulit, appensan esse Bullam
aureem.”t

Lead was in more common use for the papal
bulls, so called from the bulla or seal append-
ed. Dua Cange quotes the following from
tCarmen de curia Romana,” v. 985:—

“Non auro, non argento, sacra Bulla refulget,
Insignit chartas Plumbea forma sacras "t

The following quotation, given by him from
an ancient charter, ann. 1223, may indicate
that wax was, if there was a distinction, less
regarded than lead : —

“ Si aliquis voluerit sigillum plumbeum Dom,
Comitis super aliquo contractu vel negotio
roborando, fiat inde petenti cogia, et det 3 sol.
et nil amplius ab eo inde exigatur. Si vers
roluerit cereum sigillum, det 12, den. tantum.”$

He records one instance (in 1229) of a stone
seal, where the writer says, ¢ Tale sigillum
quod habeo penes 1ze, sigillum licet lapideum,
ubi est nomen meum impressum, praesenti
scripto apposui.”} :

And an instance is given by another author.
ity where “a short blackhafted knife” was
appended, used—as we read the author—as
and for the seal, not to make an impression.¥

Accerding to some authorities, or Saxon
ancestors, before the Norman Conquest, some-
times authenticated document with gold
crosses or seals of lead, without wax, attached
by a string.

Madox says:—

“In the Sazon times before the Reign of
King Edward the Cofessour, the Usage in
This Kingdom was (for aught I know) to Ra-
ti‘y their Charters by Subsigning their Names
with Holy Crosses. This was done both by
the Partics and the Witnesses The manner of

*1b, p. S02. + Du Cange, verb. Bulla. p. 804,
1 Du Cange, Bulla, 204, 21b., 805.
i Varh. Sigillum, 248, 9§ Termes de Ley, 151.

s#{Iaydn’s ict. of Dates, verb. Seal. Cowel, verb. Sigallum.
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doing it may not be Herespecify’d.  There are

many instances thereof to be seen in the Mon-
asticon Anglicanum Some in This Volume and
many in Charters and Chartularies.  This
Usage is taken notice of by Ingulf; who has
heen so often cited by Others upon This Sub-
ject that I need not trouble the Reader with a
repetition of his words. And it is generally
thought that K. Edward the Confessour First
brought into This Kingdom the way of affix-
ing to Charters a Scal of Wax: That having
been in Normandy at the Court of his Cousin
the Duke of That Countrey he learned several
Norman Usages and after his Return intre-
duced Some of them in This Kingdom, parti-
cularly This of Ratifying Charters b a Sea!
of Wax. Against Which opinion I have at
present nothingof weight to oppose. A Learn-
ed Lawyer (whom I mention with great res-
peet) says ¢ The Sealing of Charters and Deeds
is Much more Ancient than some out of Error
have imagined, For the Charter of K. Edwyn
Brother of K. EFdgar bearing date A.D. 956,
made of the Land called Feclea in the Isle of
Ely was not only sealed with his own Seal
(which appeareth in these words, Ego Ediwcin-
us &c., meum Donum proprio Sigillo confir-
mari) but also the Bishop of Winckester put
to his Seal Fyo Elfwinus Winton, Ecclesie
Dirvinus Speculator proprium Siyillum Im-
pressi.  And the Charter of K. Offa whereby
he gave the Peter-pence hatl. yet remain under
Seal’ Butlet thismatter bea httle considered.
It is truc thet the word Sigillum occurs in
Latin Charters of the Times before the Con-
quest. Butit it be likewise true that the word
Yigillum was in tl.ase Times often used in the
Same sense with the word Signum (as Sir I1.
Spelman and others have observed): Then
perhaps no great Stress can be laid upon the
words of Subgisnation to K. Edwy’s Charter,
This is not all.  Srrely the word Siyillu.n did
not always Signify a Seal of wax. For instance.
There is a charter of this K. /Edwie dated
A.D. 955, granting to the Monastery at Buath
5u Manses, &e. at Dyddanhame, Subsigned,
Ego Fdwig Rex Anglorum indeclinabilitsr
concessi X, Ego Fadgar ejusdem Regis Frater
celeriter consensix, Eqo Odo Archiepiscopus
cum Signo Sancte Crucis impressix Ego Elf-
stnus Prasul Sigillum agye Crucis impressiX
&e. Thereis the same Subsignationin another
Charter of This K. Edwie. So alsoa Charter
of K. Ethelstan mrde to the Monks of Bath of
Land in Prisctun ..nd .Fsctun, dat. A.D, 931,
is Subsigned Ego /Ethelstan Rex totius Brit-
annie Prefatum Donationem cwn Sigillo
Sunctee, Crucis confirmarix &e. So a Char-
ter of K. Edmund made to his Theigne Ethel-
moth, dat. A.D. 941, is Subsigned, Fgo Ead-
mundus Rex Anglorum prefatum Donationem
cum Sigillo sancte® x confirmari. As to K.
Ogfa’s Charter of the Peter-pence if it be meant
that That yet remains under a Seal of Wax;
In case that Learned gentleman had informed
us Where it might be seen It would perhaps
appear to be either a great Rarity or a Coun-

feit.  In effect T conceive it may be taken for
granted that from the time of the Norman
conquest, Seals came to be generally used in
This Kingdom. Then Charters were Ratify'd
or rendered authentique by aflixing to them a
Seal of Wax. Which Custom has been used
in Fngland ever since, But so, as that for a
zood while after the Conquest, the Usage of
Subsigning with Crosses which was sometimes
retained (in case the Charters which lead us
to This supposition are Genuine). King .
the 1st Subsigns with the Cross: He Sealsand
uses the Cross too, and the Witnesses Cross.
King 7. the 2nd uses the Scal of the Cross,
and the Witnesses inake Crosses. William
de Merley (ante A.D. 1119), used the Cross.
King Henry the 1st, and Witnesses use tho
Cross. And K. Stephen uses the Cross. But
I think the more Usual way in Those times
was to aflix a Seal. The Seals respectively
were in Wax of several colours cither Red,
Green, or Yellow: And for shape commonly
cither Round or Oval ; But of Different Sizes.
These of Ecclesiastical persons were, I think,
usually Oblong or Oval; though not always
so. The Seal was wont to be aflixt to a Label
of Parchment fastened ‘o the Fold at the bot.
tom of the Charter, Or else to a silk String
(cither White, Red, Green, or Mixt, as it hap-
ned) fasined in like manner to the Fold, Or
¢lse to a silver of Parchment cutt from the
Bottom of the Charterand made pendulous.”*

According to another learned author,—

“Before the Time of William the Uonguer-
or, the English did not seal with Wax, but
they usually made a golden Cross on the
Parchment, and sometimes an Impression on
a Picce of Lead, which hanged to the Grant
with a string of Silk; and this was held a suf-
ficient Confirmation of the Grant it self with-
out Signing, or any Witnesses. Jngulphus,
page 901, tells us, That Chirographorum con-
Jectionem Anglicanam, qum antea usque ad
Fdwardi Regis tempora fidelium presentium
subscriptionibus cum crucibus aureis aliisque
sacris signaculis firma fuerunt; Normanni
condemnantes Chirographa chartas vecabant
& chartarum firmitates cum cereq impressione
per uniuscujusque speciale sigillum subd instil-
latione trium aut quatuor testium astantium
conficere constituebant.

““The Colour of the Wax with which the
King's Grants were sealed, was usually green,
to signify Rem in perpetuo vigore permansu-
ram, and the Impression in Lay-men’s Seals
was, 2 Man on Horseback with a Sword in his
Hand, till the Year 1218: and then they began
to engrave their Coat of Arms on their Seals;
only the Archibishops and Bishops by a De-
cree of Cardinal Otto, who was Legate here
in the Year 1237, were to have Sigillium, puta
nomen dignitatis officii, sue collegii & etiam
illorum proprium mnomen, qui dignitatis vel
officii perpetui gaudent nonore, insculptum

# Madox’s Formulare Anglicanum. Diss. XXIIT. p. xxvi.
Seo also Fortescue de Laudibus Legum Anglm. Illustrated
with thie notes of Mr. Selden, chap. xxxil. p. T4 u,
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notis & characteribus manifestis; sicque sig-
illum authenticum hobeatur.”*

“ And because e are about sealing and
signing of deeds, it shail not be much amiss
here to show you for antiquity’s sake the man-
ner of signing and subscribing deeds in our
ancestord the Saxons’ time, a fashion differing
from that we use now, in this, that they to
their deeds subscribed their names, (common-
ly adding the sign of the cross) and in the end
did set down a great number of witnesses, not
using at that time any kind of seal; and we
at this day, for more surety, both subscribe
our names; (though that is not very necessary)
and put to our seals, and use the hlep of wit-
nesses besides.

“That the former fashion continued absolute
until the time of the conquest by the Normans,
whose manners by little and little at the length
prevailed amongst us; for the first sealed
charter of England, is thought to be that of
King Edward the Confessor to the abbey of
Westminister, who being educated in Nor-
mandy, brought into the realm that and some
other fashions with him. And after the com-
ing of William the Conqueror, the Normans
liking their own country custom (as naturally
all nations do) rejected the manner that they
found here, and retained their own, as Ingulp-
hus the abbot of Croiland, who came in with
the conquest, witnesses, saying ¢ The Normans
do change the making of writings (which were
wo..t to be firmed in England with crosses of
gold, and other holy signs)into an impression
of wax, anu reject also the manner of the Eng-
lish.’ Howbeitthis was not doneall once but it
increased and camy forward by certrin degrees,
so that first and for a season the king only or
a few other of the nobility used to seal; then
the noblemen, for the most part, and none
other. Which thing a man may see in the
history of Battle-Abby when Richard Lucie,
chief justice of England, in the time of king
Henry II. is reported to have blamed a mean
subject, for that he used a private seal, where-
as that pertained (as he said) to the hing and
nobility only.”

* * *
¢ Some other manners of sealing besides these

have been heard of among us ; as namely that
of King Edward IIL by =4ich hegave to Nor-
man the Hunter,

The hop and the hop town,

With all the bounds upside down;

And in witness that it was sooth,

He bit the wax with his fore tooth.

The like to this wac showed me by onc of
my friends in a loose paper, but not very
anciently written, and therefore he willed me
to esteem of it as I thought good. It was as
follows :

‘I William King, .

Give to the Plowden Royden,

My hop and hoplands,

With all the bounds up and down,

® Cowel's Law Dict. verb. Sigillom.

From heaven to earth,

From earth to hell,

Tor thee and thine to dwell,

From me and mine,

To thee and thine,

For a bow and a broad arrow,

When I come to hunt upon Yarrow,

In witness that this is sooth,

I bite this wax with my tooth,

In thepresence of Magge, Maud and Margery,

And my third son Henry.’
Also that of Alberic de Vere, containing the
donation of Hatfield, to which he affixed a
short black-bafted knife, likean old half-penny
whittle, instead of a seal; with divers such
like.”—Termes de la Ley, pp. 149-151.

By an authority cited in Du Cange states,
that, after the coming-in of the Normans, the
kings and chief men, *“tam Reges quam alii
domini et magnates,” used waxen seals with
a hair from the head or beard in the wax as a
token ; and an ancient document is mentioned,
ending with words, *In hujus fei evidentiam,
sigillum dentibus meis impresst, testh Murlele
uxore mea.” * This custom—probably of fre-
quent use, as “That old rime—

And in witness that this is sooth,

I bite the wax with my wang tooth.”
seems to show—indicates that the substantial
act of authentication was the impression.

The Normans having introduced the custom
of sealing on war, it became general; and the
decisions in regard to seals by inference and
allusion undoubtedly imply the habitual u.e
of that material.} It was not, however, ox-
clusively used as a solemn token of authen-
tication ; for it is said, that as late as the time
time of Henry I, it was usual to secal all
grants with the sign of the croes made in
gold.§

We have already referred to the golden scal
on a treaty between Philip VI. and the Prince
of Wales, and another on a treaty between
Henry VIII. of England and Francis I, bearing
the arms (insignia) of the Kingdom of England.

But if the material upon which the impres-
sion is to be made is of such peculiar import-
ance, it must be non simile sc@ idem,—

* Nil majus generatur ipso,

Nec viget quicquam simile, aut secundum.”™

* Verb., Sigillum, A2

1 Richrdsovw: Dict. verh. Wang.

We cannot but regret the inalnlity of alearnod friend. who
writes the following note. to dircover the source from which
Lo drm.ved the quetation given by bim :—

“1 have hunted in vain for the place that I saw tha old
thymed deed 1 spoke of. That 1 did see it in some oli law
book when I wanstudving is certain. The two linesin which
the grantee and his heirs are described have goue irrecover-
ably cut of wy memory  The rest I send you i—

‘I John O'Gaunt
Do give aad grant

Sutton and Putton
Uatil the world's rotton.
There 1« no seal withio this roof,
And so T seal it with my tooth.”
¢And then said my author, *followed the impression of
the grantor’s molar i Ui parchment.
% Fortescue, 72,
¢ Tomilson's Jucob’s, verb. Scal.
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Ifthe Norman custom establishes the Ameri-
anrule, an American conveyancer must use
{ie “cera” of that age, and no inferior or dif-
frent matter. This no one pretends to do.
«Wax" is “ an organic product of considerable
mportance, ohtained from different sources,
the chief of which is the bechive; " and * che-
nmists are not agreed in theirapplication of the
wrm erag to various substances which posses-
seswaxy properties.”¥ “ Wax,” says Brande,t
»is a common vegetable product, forming the
varnish which coats the leaves of scruun pli nts
and trees. It isalso found upon some berries,
....and it is an ingredient of the pollon of
flowers.”

But “the term waxapplied ‘sealing-wax’ is
smisnomer. No wax is used in its manufac-

tre but resin, which is essentially different

in propertics ; and there is no evidence of the
uso of common sealing wax} of earlier date
than the sisteenth century.” Before it was
‘avented, a kind of bitumep was used for seal-
wg letters ““‘and called terra sigillaris. 1t
was, according to Beckman, brought from Asia
ty the Romans, but was first known among
the Egyptians. Pipe-clay was also used for
seals, as was also a cement of pitch, wax, plas-
ter, and fat.”—* The large seals on public
documents are bowever, really made of wax;
and it was natural, on the introduction of the
resinous compound for sealing, letters, to apply
the term ¢ wax’ to it, especially as the chemi-
al distinctions between such substances as
wesin and wax could not ot the time have been
very well understood.”

“The Great Seal of England. .. .is said to
be prepared by melting Llock white wax in
about one-fourth of its weight of Venice tur-
pentine.  The wax of the Great Seal and Privy
Seal of Scotland is made from resin and bees-
way, coloured with vermillion.” §

It will not be pretended that a piece of paper
attached to a deed by a wafer is not a good
sealj But although wafers were made by
pastry -cooks long before their application of
the sealing of letters, according to Beckmann,
the oldest seal with a red wafer is on a letter
written by Dr. Krapf, at Spires, in 1624, to the
fiovernment at Dayrcuth. Wheatun paste,
“with the addition of colouring matter, and
sometimes of & small quantity of white of egg
and isinglass,” T first used for sealing letters in
1624, is not the *“ cera” or wax spoken of by my
Lord Coke, who died in 1634,—by the Barons
of the Exchequer, whom Leonard reports, or
by Perkins. .

We forbear to investigate the history and
arigin of mucilage, gummed seals and the like

*Tamilson's Useful Arts, verb. Wax.

i Eneyc. of Science, verl. Wax.

{15 the context, this appears to refer to letters.

¢ Tomilson, verdb. Sealing-wax,

{4 deod must be signed and sealed; but a deficiency of
fenmanship xnd sowling wax may be got over by a cross and
1 wafer, which aro sufficient for legal purposes.’—The Comnic

Rlackstome,"c. xvil. p. 133. Apd see Davidson v. Cooper, 11
M. & W, 778,

€ Tomilson verb. Wafe:.

lest we should bLe thought to wax frivolous.
But this historical and scientific evidence, that
tho scals of the present age are not the seals
of the period when the custom of sealing was
established by the Normans, reduces to an
absurdity the position, that the material on
which the impression may be made is an es-
sential element of the form required, or that
the common law attaches greater importance
to a vegetable adhesive substance a compound
of resin and vermillion, or a wheaten paste,
than to a pulp or paste made by grinding rags
or straw.

The Government of the Grand Duchy of
Weimar, with a_consistency with those who
adhere with such tenacity to resin, wheaten
paste, and mucilage would do weli to intimate,
furbade the use of wafers in law matters in
1716, but, with a growing wisdom, abolished
this order in 1742.%

To sum up the historical argument, then, it
appears that originally the Saxon conveyancers
autheaticated deeds by signatures, marks,
golden crosses, and sometimes pendent seals
of lead ; that the Normans introduced the cus-
tom of sealing with wax, properly so called,
which became general or universal, although
we find that a golden seal was used on a treaty
by Henry VI ; that, after the introduction
of sealing-wax, a material without a single con-
stituent element of the Nurman wax, this was
also used; that, upoa the invention of wafurs,
a third material, without a single cunstituent
element, either of wax proper or sealing-wax,
was adopted; and finally, that still another
material, viz., pieces of paper, with glutinous
or adhesive matter upon them, bas been vsed
in modern times indiscriminately with wax,
sealing-wax, and wafers. There is no statute
prescribing the use of any one of these mate-
rials, or allowing the substitutions or changes
recognized by usage; and while the carlier
authorities and decisions show the customary
use of some matcrial capable of receiving and
retaining an impression and attached to the
document in some wmode, no one, in terms, pre-
scribes the use of one material rather than an
another. Ile must be a most tenaceous adher-
cent of a fancied necessity who objects to a new
mode of sealing by impressions on paper, dif-
...ng in no substantial clement in form
sequired from prior customs, and no more from
the 'node last introduced and adopted than that
differs from those which, by repeated changes,.
have been successively recognized.

Why, indeed, is not paper alone with an
impression uponit, as well as a wafer or paper
upon & wafer, or paper with an impression upon
it and with gum on its tnder side, equivalent
to wax? Like a wafer, it is a tenacions ma-
terial made adhesive by moisture,t which re-
which retains the impression then made; and
what conceivable distinction in substance is
there between a seal made, as in Tusker v.

* Tomlinson.
} Testibu pueris in schola
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Bartlett and Bredford v. Randall, by an im-
pression on paper afterwards attached to the
deed, and the same impression made on the
paper of the deed at the time of its execution ?
Both are impressions on paper attached to the
deed. In the first case, the paper is attached
to that on which the deed is written after the
manuficture thereof; in the other case, it is
attached to the paper on which the deed is
written as a portion of the same at the time of
its manufacture; while in the latter the im-
pression or act of sealing is contemporaneous
with the excecution of the deed.—Am. L. Rev.

THE OLD SYSTEM AT NISI PRIUS AND
THE NEW.

Much has been written lately about the
function of the judge in the trial of cases at
Nisi Prius, and the extent to which he ought
to interfere in the examination of witnesses,
and other dJetails of the trial. These discus-
sions have been suggested -by one or two
recent ‘‘scenes,” as they are commonly called,
anglice, quarrels, between judge and advocate;
and therefore, not unnaturally, the whole
matter bas been treated as if it concerned
only the idiosyncracies of particular judges or
advocates, and as if those idiosyncracies were
the sole cause of certain modern practices,
which most of the writers have united in con-
demning. If we thought the subject had no
other interest than this, we should not meddle
with it; but in our judgment the matter is
one of far wider importance, and deserves to
be treated far more comprehensively. The
details which have been so much discussed
arc, mn fact, only symptoms of a revolution
which has long been in progress in the whole
system of conducting trials at Nisi Prius.

The normal system of trying causes at Nisi
Prius, as it is described in all the books, and
recognized in countless acts of parliament and
elsewhere, is a complete system, founded on a
definite theory, and perfectly harmonious in
all its parts.  Cases ave tried before a double
tribunal, a judge and a jury; the one to de-
cide issues of law, the other to decide issues
of fact. In questions of law the jury have no
right to interfere; with questions of fact the
Judge has nothing to do, except to keep order
in court while the jury are trying them. In
determining what issues of fact shall be
brought before the jury, the judge has no
voice. The parties may, by their pleadings,
raise what question they please, and in what
form they please. What they choose to raise,
the judge cAnnot keep from the jury; what
they bave not raised, the judge cannot origi-
nate. And when the case comes for trial, it is
for the parties, represented by their counsel,
to decide how they shall present their case to
the jury who are te try it; what facts shall be
told, what witnesses called, and what kept
back; what points insisted on, and what
abandoned. The judge sits in the ring asa
mere referee, to see that both parties fight fair.

It is true that he may have, incidentally, to
decide questions of law as they arise from
time to time, and to exercise the power of th
court in granting or refusing applications to
his discretion; applications to amend the
pleadings, t¢ adjuurn the trial, to recall wit
nesses, and the like. It is true too, that, when
the case is closed, he will have to recapitulate
the evidence to the jury; and, in order that
he may do so correctly, he is at liberty to put
such questions to the witnesses as seem neces.
sary to him. But otherwise he is as mucha
stranger to the trial as any spectator in the
court. In harmony with this are two charac.
teristic features of our systemn of procedure—
the cross-examination of witnesses, and our
strict rules of evidence. Witnesses are cross-
examined not by the judge, or to sutisfy the
mind of the judge, but by the hostile counse},
from instructions of which the judgze knows
nothing, and for purposes which the judge
may never understand; the object of the whole
being to produce an impression on the minds
of the jury. So as to our peculiar and strict
rules of evidence; their necessity, as every
authority states it, arises from this very
method.  The issues having to be decided by
an unskilled tribunal, and the control of the
cause being in the hands, not of an impartial
judge, but of the parties themselves, it is
absolutely necessary to define, with minute
accuracy, what they wmay bring before the
jury, and what they may not. The judg
enforces these rules, but he has no discretion
whatever as to what shall be admitted and
what shall not.

There can be no question that such is, in
theory, the mode of trying issues of fact,
according to the law of England. It is plain
that, owing to the constant appeals to himin
his judicial capacity to decide points inciden-
tally arising, the judge could never be any-
thing like a cypher in court; and, apart from
his strictly official authority, the inftuence of
a wise and able man in such a position, both
with counsel and jury, must of course be im-
mense. But we belicve that until lately the
two fundamental principles, that the jury
alone are the judges of fact, and that the par-
ties alone have the control and conduct of the
cause, were very gencrally observed. Judges
and counsel altke were scrupulous in sifting
law fromn fact, and assigning each to the proper
jurisdiction. The judge habitually abstained
from t:king any part in the case, except such
as belonged to him as judge of the law and
referee in the contest.  And causes were ordi-
narily tried out in due form; addresses to the
jary, examination, cross-examination, sum-
ming up and verdict following one another in
the regular and unbroken sequence contew-
plated by law. And this is an admirable mode
of trial; indeed, we believe that in the lorg
run it is the only system by which justice can
be done before such 2 tribunal.  ‘The tribunal
being onc wholly untrained in judicial inquiry,
this system provides that the casc in court
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shall be conducted by men who thoroughly
know the case behind, and know what it is
desirable to bring forward, and what it is not,
and who are chosen for their special skill in
presenting facts to the minds of o jury; and
thus it secures a thorough investigation of the
ase. Moreover, it peculiarly guards the dig-
nity of the judge. The judge reigns, but does
not rule ; he is first in dignity, but not first in
power; he presides over the inquiry, but has
no voice in its result. This is a somewhat
delicate position, when filled by a man of
energy, and in the presence of zealous counsel,
who have nothing but the verdict of the jury
inview ; and it is obvious that a strict adher-
ence to the order of proceedings, and a strict
observance by each party—judge, jury and
counsel—of the province which theoretically
belongs to each, is the surest way to avoid any
collision or misunderstanding between them.

But this regular and formal mode of trying
out cases has one drawback—it is not always
the quickest mode. Counsel may waste time
by tedious speeches, or needless elaboration of
evidence, or vague, fishing cross-examination;
the judge may often see a short cut over a
stile much shorter than the high road, some
mode of getting at the facts quicker than the
rezular one, some way of disposing of the case
without trying it out; and the one object in
all our courts now is te save time. They are
berdened with arrears, the judges are pushing
2 Sisyphus’ load up hill. There are, of course,
differences between judges. They, like other
men, are not all equal in self-control, in pati-
ence, in temper, in discretion, and some have
shown themselves grievously deficient. in these
qualities. But the main cause of the great
change which has taken place, is the desire to
get through the work as quickly as possible.
The result is, that instead of cases being for
the most part tried out in all form, like a game
of chess, as they once were in England, andas
they still generully are in Ireland, it is not one
ase in ten that is tried at all; they are forced
to a compromise, or & reference, or something
to drive them out of court. Ifa caseis tried,
it is commonly tried in a rough-and-ready
fashion; the one object is to get the two stories
known, and the facts on the judge’s notes, as
fast as possible, regularly, irregularly—any
how. As for the solemn order of procedure,
the sifting of law from fact, and distinguishing
the functions of the judge, jury and counsel in
the old-fashioned way, there is no time for all
that  Cross-examination, which, to be of any
real use, must be slow, cautious, tentative—
must win, if at all, not by assault, but by the
patient and covert labour of the engincer, and
must therefore occupy time, is being practi-
cally abandoned.

No onc familiar with Nisi Prius trials will
think that we have exagzerated the change
which has taken place and is still going on in
the conduct of business.

We believe this to be a most serious evil ;
for we hold that cases before a judge and jury

can only be fairly tried in the ola strict fashion,
all parties adhering to their several functions.
But we are not much inclined to blame judges
or counsel for the pass that things have come
to; they have only acted on the belief that it
is better to settle many cases somehow than a
few cases well. The remedy must come from
the Legislature. In the first place, whether
by adding to the number of judges, or by
redistributing their work, or both, more judges
for Nisi Prius must be provided. In the
second place, trial before a jury is by far the
slowest of all possible modes of trial, and is
by no means in all cases the most suitable. It
would be an enormous saving of time, and in
the opinion of many a pceat improvement also
in the administration o.” justice, if many cases
now tried before judge and jury were tried
before a judge alone. Instead of, as now, trial
by jury being in all cases the rule, with only a
power to try before a judge by consent, it may
well be questioned whether, in many large
classes of cases, the trial should not be before
a judge, unless either party specially applied
for a jury. This system works admirably in
the Divorce Court, and in the County Courts.
At any rate it would be a less evil to change
the tribunal at once, than, as at present, to
retain the tribunal and abandon the procedure
which cun alone make that tribunal a safe one.
— Solicitor’s Journal.

UPPER CANADA REPORTS.

PRACTICE COURT.

(Reported by Hexry O'BriN, EsQ., Bovrisler at-Law,
Leporter in Practice Court and ¢ imbers.)

ADSHEAD V. GRANTy

29, 30 Vic. cap. 53, sec. 08 — Seizure under fi. fa. goods —
Claym by Collector for tazes— Priority.

A sheriff returned to 2 ven. ex. and fi. fa. residue apainst
gnods, that he had made 254, out of which he had paid a
collector of taxes $48 39, claitned for taxes due by defend-
ant at tho time of tho seizure under the writ, on laud upon
which the goods were. and of which the sheriff had notico
prior to the sale, and that he had retained balanco t )wards
his feos, &c. No distress had becn mad~ by 1he collect..r.

Ield, that the sheriff must. nevertheless, account to the
exccution creditor for the §59, bacauso a distress by tho
collector is s necessary anteccdont to obtaining the benefit

of the statute.
(e.c, E.T.,1867.]

E Martin, last term, obtained a rule on the
sheriff of the United Counties uf Prescott and
Ruesel], to show caase why his return to the writ
of venditioni exponas for part, and alius fier facias
for residue, should not be quashed, because it
contradicted the return made by him to the previ-
ous writ of fieri facias against goods, and contra-
dicts also the said writ of venditioni exponas and
fieri facias for residue, and because the rcturn
complained of was vague and uncertain, and did
not show under what writ the goods were seized
and sold, or what goods were sold; aund why he
should not make a proper return; or why he
should not pay the plaiutiff. or bring into court
the sum of fifty dollars meationed in the return,
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or 8o much thereof as should remnin after do-
duoting Lis fees, but without deducting the taxes
mentioned in the retarn; or why, if the taxes
should properly be deducted, he should not p y
to the plaintiff or bring into court the balan. .,
after payment cf the taxes and sheriff's fees, and
amend the return made by him as aforesaid
according to the facts; and why he should not
pay the costs of this application

The return to the original f. fz. against goods
was, ¢ Goods on hand to the value of $20, and
nulla bona as to tho residue;” and the return to
the gecond writ was, ¢ I have caused to be made
of the goods $50, out of which I have paid to the
collector of taxes for the municipality of Lon-
gucuil, in which the said goods and chattels were
at the time of the geizure and ssle thereof by me,
the sum of $48 89, claimed by him for taxes of
the lands and premises whereon the said goods
were taken in execution, and of which I had
notice from him prior to thc sale—due by the
defendant to the municipality at the time of the
seizure—and I have retained the sum of $1 60,
the residue thereof, towardz my own fees; and
that the defendant has no other goods, &eo.,
whereof; &c.”

H. Cameron, during this ‘ferm, showed cause.
He filed the affidavit of tho sheriff, which stated
the delivery of the origioal fi. fa. to him on or
about the 27th November, 1866, endorsed to levy
$1,926 34 for debt, and $63 50 for costs, besides
interest, sheriff’s fees, &c ; a seizure made of
certain goods, and & return of the same being on
hand to the value of $20; the delivery of the
ven. ex. and fi. fa. for residue to him on the 17th
December, under which he sold the goods so
seized for $50; the seizure of the goods on land
of the defendant ic the town of L'Orignal; the
notice by the collector of the towuship of Lon-
gueuil to the sheriff, that the taxes for the past
year, charged on the land, amounting to $48 39,
were due, and that he required payment of
the same to be made or secured to him out of the
proceeds of the goods before the removal of the
same from the land; the giving of the undertak-
ing by the sheriff to pay the taxes, and the sale
of the goods for $50 ; and his belief that this
amount was rightly paid by him for taxes, and
that bis return iscorrect; aud the conclusion was,
*And I am advised and believe that the right of
the collector [of the township] to be paid the
said taxes arises under the English statute 43
Geo. IIL cap. 99, sec. 37, and the Cavadian sta-
tute 29 & 30 Vic. cap. 53, sec. 98, the said defen-
daut being a non-resident owner of lands.”

Martin supported the rule. What the collector
did was not a seizure by him: Arch. Pr. 2 edn.
619; Nask v. Dickenson, L. R. 2 C. P. 252, and
the collector couid not take goods in the custody
of the law.

Apay WinsoN, J.—The affidavit is very obscure-
ly worded. Itisstated thatthe Innds on which the
goods were seized by the sheriff is situate in the
town of L’Orignal, and again that it is sitante in
the town<hip of Longueuil; and that tho defen-
dunt dnes not reside on the land, but two or thres
miles distant fromit; and from this it is desired,
in connection with the Iast paragraph of the affi-
davit, that it should be assumed the defendant
Was & non-resident owaer of the land, and, as such

non-resident he had required his name to be
entered on the roll, under the 29 & 30 Vic. cap,
53, sec. 98, or the prior act of the Consolidated
Statutes for Upper Canada, cap. 56, sec. 97 ; aud
that (assuming the roll to have been given tothe
collector) the collector had duly made a demand
on the defendant for payment of the taxes, g
as to bo entitled to distrain.

I cannot take all this for granted. But evep
if it were true, I am not of opinioa that the col-
lector has the right to forbid the removal of the
goods by the sheriff, who acts under an execu-
tion. Thestatute enables the eollector to *“ make
distress of any goods and chattels which he may
fiod upon the land ;”’ and if he make distress, then
*go claim of property, lien or privilege shall be
available to prevent the sale, or the payment of
the taxes and costs out of the proceeds thereof;”
uander which latter words it is very probable the
distress by the collector would supersede, to the
extent of the taxes, tha nvicr seizure of the sheriff
under the execution; but the mere notice by the
collector is not to have this effect.

In the case of laudlords, under the 8 Anne,
cap. 14, the provision is very different: it is,
that ““no goods on any land leased for life, &c,
shall be liable to be taken by virtue of an execu-
tion on any pretence what-oever, unless the party
at whose suit tbe execation is sued out shall,
before the removal of the goods from the pre.
mises by virtue of the execution, pay to the land.
lord all such sums as are due for rent for the
premises at the time of taking such gonds by
virtue of the execution, provided the arrears do
pot exceed one year’s rent, &c.”

In the absence of a distress by the collector, I
must, even if the returs were sucient in otber
respects, direct the sheriff to return and account
to the execution creditor for the $20 produced by
the sale of the goods.

Rule absolute.

COMMON LAW CHAMBERS.

(RBeported by Yesny O'BRIEN, Esq., Barrister-at-Law,
Reporter in Practice Court and Chambers.)

Herr v. Dovgrass.

frregularity or nullity— Waiver— Laches in taking out and
serving order— Deley tn application & set aside judgment
—Second application on same or different grounds.

The defendant on 26th March, 1866, signed judgment of
nom pros agtost piaintiff for costs for not proceedinz to
triul pursusnt to a notice for that purpose. Plantiff on
3rd April, 1866, obtaived a summons to set the judgment
aside, which was made sbs.lute on 16th June, but the
order was not taken out until 22ad October fullowing. nor
served until the 28th. This order was afterwards set
aside by the full court as having been walved by delay,
whether the judgment was void or uul. irregular.

The plainiff obtained a second summons to set aside the
Jjudgment, &c.. upon the ground that there was nothing to
warrant tho defendant in entering it: but ield

1. That the objection to the signing of tho judgment could
be waived and that thercfore the judgment could nut be
considered as a nuliity.

2. That the judgment nust ba viewed as entered on 26th
March, 1866, of which plantilf had immediate notice, aud
that tho lapse of thne in making this application, wisca
‘waiver of any irregularity in or objectivn to the judgment.

3. That even if itho juigment were void, and the plaintfl not
concluded by his laches, his ouce obtaining an ‘order toset
aside the judgment, which order ho virtually abanaons,
precludes him from aguin appiving—and semtie, that par-
ties should not be ha assed with repeated applications vn
the same grounds; aud if on different grounds, known at



Septomber, 1867.}

LAW JOURNAL.

[Vor. ITL, N. §.—289

C. L. Cham.]

Henr v. Douvorass.

[C. L. Cham.,

the time of the first applieation, such grounds cannot be

urged on a subsequent 2pplication.

4. That when there ia a duubt s to whether a proceeding is
irregula: or a nullity, the defect is to be viewed a8 an
irregularity — the tendency of the cases being to cou-
sider defects merely as icregularities.

{Chambers, May 23, 1867.

Ejectment summouns was issued on the 23rd
September, 1865, and was served on defeudant
on the 256th September.

The affidavit of plaintiff shewed that at the
time the writ was served, defendant desired that
no further proceedings should bo taken towards
recovering possession of the lands, and that no
more costs should be put on him, and agreed, if
plaintiff would do so, that he, defendant, would
voluntarily leave the premises; and it was then
sgreed that plaiotiff should go no further in the
action, and the defendant promised in considera-
tion thereof that he would not defend the suit,
and would leave voluntarily within about three
months. About the 10th of Qctober defendant
did leave the premises, and, as the plaintiff
wzs informed, went to the United States; it
being distinctly understood between defendant
aod plaintiff, that all the proceedings in the suit
should cease on both sides, and that within the
time aforesaid defendant should yield up pos-
session.

It appeared from the affidavit of Mr. Moore,
acting for the plaintiff’s attorney, that judgment
fornot proceeding to trial pursuaut to twenty days
notice was signed against the plaintiff on the 26th
March, 1866, and that execution for costs was
is<ued on the same day ; that beforejudgment was
entered he twice notified the partner of the de-
fendant’s attorney that application would be
made to set the judgment aside if entered, on
the ground that it had been agreed between the
phintiff and defendant, that defendant should
leave the premises voluntarily, and in considera-
tion thereof, all further proceedings should be
stayed.

Mr Gwyone, by his affidavit dated 16th March,
1847, stated that on the 3rd April, 1866, he
obtained a summons calling on defendant to shew
cause why the judgment entered by the defend-
ant should not be set aside with costs, on grounds
disclosed in papars and affidavits then filed,
which summons was enlarged from time to time
until the 16th of June last, when it was finally
argued before Mr Justice Hagarty, who in the
Jatter end of June delivered julgment, directing
an order to issue setting ‘aside the judgment
with costs.  Throagh inadvertence the order
was not taken out until 22nd October, when the
judge signed it as of the 16th June, and it was
served on 29th October. Mr. Gwynue in his
affi Invit also referred to the judgment as having
been entered without any authority of law what-
ever to justify the entry thereof; and he had
Do idea that the not taking out and serving the
order would be considered au abandonment of the
arder. That in Michaelmas Term an application
was made to set aside the order, on the ground,
amongst others, that the said order, even if pro-
perly made, had Inpsed and been abandoned by
reason of the delay and laches of the plaintiff in
iscuing awgd serving the same, and iu the sittings
for judgment after Hilary Term Jlast past the
court caused arwe to issue discharging the order
of the 16th of June, solely on the strict rule of

practice, that the laches which had occurred
in taking out and serving the order did constitute
an abandoument thereof. After stating that
there was no intention of abandoning the order
of Mr. Justice Hagarty, and ibat the delay in
taking it out occurred from inadvertence, and that
plaintiff was proceeding against defendant as an
overholding tenant, the affidavit conciuded to the
following effect: ¢ the groand on which the judg-
ment i3 sought to be sect aside, is, that the writ
of summons was issued and served aud appear-
ance thereon entered in the vacation before
Michaelmas Term, 1865, and that defendant's
attoruey, about the 26th March, 1866, entered
judgment professedly under sanction of the 227th
section of the C. L. P. Act, but in reality
without the warrant or sanction of any law to
justify the entering thereof, and that therefore
the said judgment is not merely irregular asbeing
entered in contravention of the practice of the
court, but is a nullity, as being unsanctioned by
the authority of any law.”

Upon shewing the above facts, the plaintiff
obtained & summons on 16th March, 1867,
calling on the defendant to shew cause why
the judgment entered in thiscausc upon the 26th
day of March 1866, and the execution issued
thereupon, and all proceedings had thereunder,
should not be set aside with costs, upon the
ground that the said writ haviog been issued and
served and appearance thereto filed in the vaca-
tion before Michaelmas Term, there was uo
authority or warrant in law justifying the enter-
ing of the said judgment and issuing execution
thereon.

Robert A. Harrison shewed cause.

Guwynne, Q C., contra.

The cases cited are referred to in the judg-
ment of—

Ricrarps, C.J.—The papers filed do not shew
very distinctly the ground on which the judg-
ment was entered. The only clear reference
to it being in Mr. Gwyone's affidavit, wherein
he states that the judgment was catered pro-
fessedly under sanction of the 227th section of
the Common Law Procedure Act. No copy of
the judgment roll or other papers shewing how
or fer what the judgment was entered, have been
filed on this application. Nor does it appear on
what ground the order of Mr. Justice Hagarty,
setting aside the judgment, was made. The
affidavits referred to on that application, would
rather point out that the proceeding was objected
to as being against good faith, as the entry of the
Jjudgment was countrary to defendant’s agreement
set forth in the affidavits.

There is sometimes & difficulty in distingush-
ing between a nullity and an irregularity.
Macnamara in his book on nullities, at page 8,
says of a nullity, ¢ Perhaps it may be defined as
a proceeding that is taken, (1) witbout auy fuun-
aation, (2) or that i3 essentially defective, (3) or
that is expressly declared to be a nullity by a
statute.” As illustrating the frst ground, he
refers to signing of judgment before appearance
entered. That, accorling to the old practice,
was wholly unwarranted, as there was no person
before the court against whom the judgment
could be signed, and thus the whole foundation
of the proceedings was wanting. As to the
second ground, pleas without counsel’s signa-
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tare and sham pleas might be treated as nulli-
ties. The third hranch, when process was servod
on Sunday, or directed against the goods or
person of an embassador, the same is declared
void by statute. And also when a proceeding
is expressly directed to be taken by statute, its
omission nwounts to a nullity—as under the
statute Westminster 2ad, where a fi. fa. could
not issue on a judgment under certain circum-
stances without u sci. fa. to revive it, Garratt v.
Ilooper, 1 Dowl. 28, and when a plea in abate-
ment was filed without an affidavit verifying the
truth of it contrary to the statute 4 & 5 Anu, cap.
16, sec. 11. In these cases the proceedings were
held to be nullities and could not be waived.

I think the principlo applicable to this case
resembles that established in the case Alsager v.
Crisp, 9 Dowl. 353. In reference to that case
Mr. Macnamara says at page 5, * 8o when a step
is perfectly well taken according to the supposi-
tion on which it is founded, but which supposition
is not correct, it ic only an irregular proceeding;
as where plaintiff erroneously supposing that
defendant had not entered an appearauce, ea-
tered one for him, and then acting on the
hypothesis, served motice of filed declaration on
defendant himseif in the country, though defend-
ant had appeared by attorney, such service was
holden not a nullity but an irregularity, and per
Williams, J., I cannot assent to that view of the
subject (that it was null) because everything was
done perfectly well on one supposition, that
the appearance had not already beea eatered by
the defendant. It was a step wholly appropriate
to proceediage in & cause when the facts would
have allowed it.” It seems to me to consider this
other than irregularity would be contrary te the
principles laid down by Williams,J. The doc-
trines laid down in Holmes v. Russell, 9 Dowl.487,
and acted oun in other cases, also sustain the view
that the defect in this proceediag is anirregular-
ity and not a nullity. In that case Coleridge, J.,
said, if the objection can be waived, it isnota
nullity, but an irregularity, Now the statute
(Common Law Procedure Act) does not forbid
the entering of the judgment of non pros., except
in a particular way, as it seems to do the issuing
of the fi. fa. without a sci. fa.to revive a judg-
ment. Aunother statute also forbids the serving
a plea in abatement without an affilavit verify-
ing the same. The section of the Common Law
Procedure Act expressly authorises the entering
of such a judgment. Of course it points out the
proceedings which should be had in the cause
before the entering of the judgment, which I
~<sume were not all taken here any more than in

e case of Alsager v. Crisp, or in Holmes v.

Jussell. DBut assuming that the issue had been
joined in time to have made the giving the notice
a proper one at the time it was given, the notice
itself and the suhsequent entry of judgment, I
presume, were perfectly regular, and to use the
language of Williams, J., the eatry of the judg-
ment ** was a step wholly appropriate to proceed-
jugs in & cause whero the facts wouid have
allowed it.”

The case of Holmes v. Russell, 9 Dowl. 487,
already referred to. secems to me to have been a
stronger oneagainst the judgment thau this. There
the defendant was an accommodation endorser
of 2 bill of exchaoge, the time of the payment of

the bill had passed and he presumed it was paid.
No knowledg of any of the proceedings by the
plaintiff was conveyed to tho defendant until
oxecution was levied on his goods. He did nat
however apply promptly afier that to set aside
the proceediogs. It wasurged on his behalf that
the proceedings were a nullity and there could be
no laches. The judge held that he could have
waived tha irregularity—saying, suppose he had
notice that the appearance had been entered for
him and had taken tho declaration out of the
office and pleaded, he thon could not have
objected that there was a defective service of the
writ. ‘The objection might therefore be waived,

Now in the case before ug, if the plaintiff had
applied to the court to obtain an enlargement of
the time for going to trial on entering into the
peremptory undertaking, and failing to bring
had again enlarged the time for going to trial and
the case down pursuant to his undertaking, he
had failed to take the case down pursuant to the
second undertaking, if defendant then obtained
s rule for judgment as in case of a nonsuit it
cannot be seriously urged that plaintiff could
fall back on the ohjection, that giving the notice
to bring down the ease to trial in the first in-
stance, was a nullity, and that any judgment or
proceeding following that, though perfectly regu-
lar in itself, was tainted with the original defect
soas to be entirely void. I think the authoritics
shew that in this case the objection could be waiv-
ed, and if so, it caanot be considered a nullity.

The modern rule seeias to be that whenever
there is any doubt upon the matter, it will be
safer to treat the defect as an irregularity rather
than as anullity. From the decisions and rules
of the court, it may be gathered that there is an
evident tendency amongst the judges to consider
defects merely a3 irregularities,

I have looked at the cases referred to by Mr.
Gwynue, and I do not think they would warrant
me in deciding in his favour. The most recent
one, of Brooks v. HHodgkinson, + 1. & N. 716,
merely affirms in effect that a proceeding taken
contrary to the express provisions of an act of
Parliament is & nullity, such (as in that case)
arresting the defendant, where the sum recoverel
did not exceed £20; when the statate 7 & 8 Vic,
cap. 96, see. 57, expressly declared that no per-
son should be taken in execution on such a judg-
ment, Tne language of Watson, B., wis quite
appropriate: ¢ The writ is not merely irregular,
but absolutely void, because it has issuel con-
trary to law.” T have already statel that I do
not see that the Common Law Procelurs Act
sayd that no such judgment as has beey halin
this cause shall be entered. It makes provision
for the entry of such juigwments, and the veal
cause of complaint is, that the plaintiff mule
a mistake in supposiag that the proper time had
arrived for giving the notice from whici the
judgment was to follow.

In Dckinson v. Eyre 7 Dowl 721, the entry of
judgmeat in au iaterpleader prozeeding ns 8
judgment obtained in the ordinary way was held
to be a nullity, because no such proceelding was
known by the practice of the court or authorizel
by the statate.

Doe McMidlan v. Brock, 1 U €. Q B. 482.—
The effect of this decision, as I understand it,
i, that whare a rale nisi for jnlgment as in cuse
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of ‘2 nonsuit is discharged on the peremptory
undertaking, on payment of costs, the giving of
notice of trial without the payment of the costs,
may be treated as a nullity, But if a trial had
been had, damages assessed, and julgment en-
tered, I do not think the defendant could have
delayed making his application for several terms
to set aside the judgment against him, and then
have expected to succeed on the ground that the
notice of trial was a nullity.

In Forrester v.Grakam, 20 S. 369, when the writ
was not returned, nor an affidavit of service filed,
the learned Chief Justice, Sir J. B. Robinson,
considered the common bail and declaration filed
a pullity. The late Sir J. B. Maorulay said the
first common bail was irregularly filed.

Bank of Upper Canada v. Vunvoehis, 2 Prac.
Reports, 382, 384, I decided cu the suthority of
Liolmes v. Russell, 9 Dowl. 487, that when defen-
dant was served with a specially endorsed writ,
to which be entered an appearancs, yet plaintiff
signed judgment against him without serving
a declaration and issued execution thereon,
I could not consider the proceeding a nullity.
The defendant not having applied to set aside the
proceedings in a reasonable time after baving
bad notice of the execution against him, could
not succeed in getting aside the judgment.

Kerr et al. v. Bowie, 3 U. C. L. J. 150: An
application to set aside & judgment because it
was not properly signed, the writ not being a
specially endorscd writ, nor a case in which it
could be so endorsed and judgment signed. As
the writ was not produced nor a copy of it, Sir
J. B. Robinsun refused to make the order sought
for, saying, if the case was not one for a speci-
ally endorsed writ the application to set aside
the judgment should hare been made sooner.

I must view this case &s one in which the
judgment was entered on 26th March, 1866.
The plaintiff became aware of that fact a few
days after, if not on the day on whish the judg-
ment was entered, and he now applies, on the 16th
March, 3867, to set aside this judgment. Unless
the signing of the judgment is to be considered
as 2 mere nullity there is no occasion for my
interfering. I have not been able to bring my
mind to the conclusion, that the entering of this
judgment is avullity, and therefore the summons
must be discharged.

Bat even if the plaintiff's application could be
sustained on the ground on which he has put it,
and that he is not now concluded by his own
laches as to the time of making the application,
the facts disclosed by the affidavits shew that
he has already made one application tc s judge
in Chambers and obtained an order to set aside
this judgment, but has not acted on that order.
Any excuse that he might have to urge for not
tsking out the order was no doubt brought
before the court in opposing the application to
set aside the order, and if the court would not
recognize the excuse as sufficieat to sustain the
order, I do not see how 1 can properly bold that
the same ground being now put before me would
authorize me to act as if tho plaintiff was not to
be held bound by the fact of omitting to take
out his order, so as to require me to hold him to
bave elected to take that course.

Having once applied to a Judge in Chambers,
and obtained an order setting aside this judg-

wment, it does not seem to me to be consistent
with the practice of the court to permit him to
barass the defendant with repeated applications
to the same end. I should feel inclined to hold
;hat on this ground also the application must
ail.

As I bave already remarked, it does not
very clearly appear on what ground the first
application was made—if on the same as that
now presented, then permitting the repetition of
the application on the same grounds would hardly
be consistent with the practice of the court; if
not on the same grounds, and these grounds
were then known to the plaintiff, but he deliber-
ately chose not to act on them, then he is equally
in fault. Leggo v. Young et al., 17 C. B. 549, 18
an authority on this latter point. On the whole
[ think this summons must be discharged with
costs,

Summons discharged.

ENGLISH REPORTS.

KeARNEY V. TOTTENHAM.

Toint tresp

New assi nt Assault and tmprisonment.

A. and B. wers charged jointly and in one crunt with as-
sault, battery, and impri t of the defendant. A.
pleaded a justification as a justice of the peace, Tres-
passes, including an assault, battery, and imprisonment,
were proved to have been done by A. and B. jointly, and
afterwards on tho same day another imprisonment, but
with)ut an actual battery, done by A. alone, to which
lust the justification alone applied.

Held (reversing the decree of the Court of Common Pleas),
that no new assiznment by the plaintiff was necessary,
and that the judge was right in telling the jury tocvunfine
their attention to the joint trespass 2nly.

{Ex. Ch.{Ir.) June 30; July1l. 15 W.R.1020]
This case came Lefore the Court upon appeal
from the decision of the Court of Common Pleas.

It was an action of trespass, in which Rose

Kearuey wase plaintiff, and Artbur Loftus Tot-

tenham and Phelim McGowan were defendants.

The summons and plaint consisted of one count,

nawmely, tbat the defendants assaulted and beat

the plaintiff, and gave her into the custody of a

policeman, and caused her to be imprisoned in

a police barrack, to the plaintifi's damage. The

defendant, Arthur Loftus Tottenbam, pleaded,

first, that he did not commit the trespasses in
the plaint mentioned, or any of them as alleged ;
aud, secondly, that the alleged trespasses were
committed after the passing of Act 12 Vict., tor
the protection of justices in Ireland from vexa-
tious actions, and that the defendant was at the
time of the committing of the alleged trespasses
a justice of the peace for the couaty of Leitrim,
and that the alleged trespasses were committed
by bim in the execution of his office, and averred
that more than six months had elapsed between
the committing of these acts and the bringing of
the action. He also pleaded a similar plea aver-
ring the absence of the statutory notioe of action.

The defendant M:Gowan pleaded that he did
not ¢.mmit the trespasses in the plaint men-
tioned, vr any of them as alleged.

Upon these defences the following issues were
taken :—I1st. Whether the defendants or either
of them committed the trespasses in the plaint
complained of, or any of them as alleged. 2nd,
Whether the said alleged trespasses or any of
them was committed by the defendant Arthur
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Loftus Tottenham in the execution of his office
a8 justice of the peace asin 2nd and 3rd pleas
alleged.

The facts proved at the trial were as follows:
The plaintiff, Rose Kearney, was tenant of a
house and yard to the defendant Tottenham.
The defendant M‘Gowan was Tottenham’s bailiff,
and as such came to the plaintiff’s house on the
25th of August, 1863, and said he was author-
ized to open a passin the plaintiff’s wall and
through her yard for & person who lived in the
next house. She refused to permit him to do
80, and went to Tottenham to complain. Tot-
tenham desired her to permit the pass to be
made, or be would send her away. After this
interview M:'Gowan and another person came
and attempted to throw down the wall, where-
upon the plaintiff resisted them, and in doing so
wae assaulted and beaten by M-Gowan. The
police then arrived, and on being shown a ietter
by M‘Gowan they arrested the plaintiff and took
her to the barrack, where she was confined for
three hours. After this time had elapsed, she
was taken before Tottenham in his magisterial
capacity and comumitted to prison again. A let-
ter of authority from Tottesham to M‘Gowan to
throw down the wall, and the record of a former
action of quare clausum fregit for the same tres-
passes, in which damages had been recovered by
the plsintiff from the same defendants, were
read on behalf of the plaintiff.

Evidence on bebalf of the defendant having
been given, the learned judge directed the jury
to leave out of their consideration everything
that happened after and including the arrest of
the plaintiff by the police, who had arrested her
in execution of what they considered their duty,
without the direction of the defendants, and that
if they believed that the plaintiff was assaulted
and beaten before that time by M‘Gowan, they
were to find for the plaintiff against both defen-
daats, the defendant Tottenham being respounsi-
ble for the acts of McGowan.

Counsel for the defendant Tottenham called
on the learned judge to direct the jury that if
they believed the defendant, in the execution of
his duty as a justice of the peace, committed the
plaintiff to prison, the plajotiff not having new
assigned, they sbould find for the defendant.
The judge having refused to do so, tke jury
found for the plaintiff in both issues.

The Court of Common Pleas having granted &
conditiounal order for a new tria!, which was
made absolute in Trinity Term, 1865, the plain-
tiff now appealed from that decision.

The question for the Court of Appeal was
whether the direction of the learned judge was
right, or whether, under the circumstances, it
was necessary for the plaintiff to have new as-
signed.

Dowse, Q.C., and J. P. Hamilton, for the
plaintiff. 1. A new assignment is made unne-
cessary here by the Common Law Procedare
Act, 1858. Formerly a new assignment was
necessary in cases where it is no longer so, be-
cause the replication de injuria only put in issue
the substance of the plea and not the identity of
the trespasser. But the object of the Comwmon
Law Procedure Act was to prevent further plead-
ing after the defence, and, therefore, by the issue
i here tendered the identity of the trespassers in

issue., The defendant accepted the issue that
the very same trespasses complained of were
done by him as a justice of the peace. 2. Dut
even under the old law no new assignment woul|
be necessary. If the declarntion was perfeetly
general, and two trespasses were proved, both
unswering to the description of the trespasses in
the declaration, then a new assignment wag
necessary; but here the plaict is specificin this:
that a joint trespass is alleged, and an assault,
battery, and imprizonment described. Here
there are not tw, trespasses proved which an-
swer to the description of those in the plaint.
The trespasses which the defendant justifies ay
a magistrate are not joint-trespasses, but single
and committed by himself alone. Aad the tres-
passes so proved do not include & battery, which
is here alleged. The defendant has not provei
a battery which needed this justification, and to
which it was applicable. If we had new assigned
here we must have admitted a battery justified,
and a joint-trespass justified; and we could not
prove another battery and another joint-trespass,
as there was only oune. Defendant might have
asked for particulars of the trespasses if he had
any doubt: Nickoll v. Glennic, 1 M. & S. 588;
Greene v. Jones, 1 Wm, Saund. 2990; Barnes v.
ITuat, 11 East, 451; Freeman v. Crofts, 4 M. &
W. 4; Hall v. Middleton, + Ad. & EL 107,
Cocker v. Crompton, 1 B. & C. 489; Cheasley v.
Barnes, 10 East, 80 ; Moses v. Levi, 4 Q B. 413;
Rogers v, Spence. 12 Cl. & Finn. 719; Atkinson
v. Matthews, 2 T. R, 176; Ouakley v. Davis, 1%
East, 82.

Armstrong, Serj., and Carson, for the defen-
dant.—The fact of two defendants being sued
does not specify the trespass in any way, be-
cause each is entitled to regard himself asthe
defendant in a separate action with a gepurate
summons and plaint, charging bim individually
with the trespasses complained of And the
fact that there is only one battery proved does
not alter the case, as every imprisonment im-
ports a battery: Phillips v. lowgate, 5 B &
Ald. 220. TImprisonment is the gist of the ac-
tion. [Pigor, C. B.—If you had pleaded only
to the imprisonment, your plea would be bad ]
But if an imprisonment ouly were proved the
plaintiff would recover. There is a distinct ac-
tion for a-sault and battery, and there might
have been a count for it here. But the question
of false imprisonment is put on the recerd by
charging assault, battery, and false imprizon-
ment. The defendant has proved and justified
and imprisoument which imports an assauit and
battery, and, asthere is no new assignmeunt, was
entitled to a verdict: Bannister v. Fusher, 1
Taunt. 837. The identity of the trespasser is
not in issue here. Nothing is in issue except
the doing as a magistrate.

Cur. adp. vuit.

July 1.—FirzeeraLp, B., delivered the julg-
meut of the Court.—I have been unexpectedly
called upon to deliver judgment in this cace, but
I think I can state in & few words the rewsons
for our decision, which is that the dzcizion of
the Court of Common Pleas should be reversed.
The case was in effect this. Two distinet imn-
prisonments of the plaintiff by the defendant
were proved to have been made upon the same
day, one a joint imprisonment by the two defen-
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dsots, and the other an imprisonment by the
defendant Tottenham nlone. It may be taken
that the defendaut Tottenham had an excuse for
ore of the imprisonments, namely, that in which
be alone was concerned. But tho plaintiff went
sgainst the two trespassers for the joiut impris-
opment, a3 she had a right to do, aud the defen-
dsnt has proved a justification applicable only
tothe trespass in which he, and bhe alone, was
concerned, and he then says the plaintiff should
pave pleaded the joint trespass by way of new
sssigpment. The short answer to that is, that
she could not have reassigned without admitting
sjustification toa joint imprisonment by both de-
fendapts, and charging a second joint imprison-
ment as unjustifisble. But at the trial she
vould be met with the fact that there were not
two joint imprizonments upon the same day.

Re Aviix's Legacy.
Preumption of (Imth—Adv:rill'semcnl—lnquiry— Form of
order.

Where & man entitled to a legacy had not been heard of for
fifteon yenrs, and wus supposed to have gone to Australia,
where he had been inquired (but notadvertised) for with-
out success.

The Court refused to transfer the principal to pethioners
claiming to be his legal persunal representatives but direct-

ed an inquiry.
{V.C. N, June 15. 15 W.R.1164]

William Allin of Holsworthy, Devon, dicd in
April, 1851, having by his will bequeathed a sum
of £1,500 to his son L. D. Allin, and J.C. Browne,
upon trust after the decease of an annuitant (who
sfterwards died in 1868), to divide that principal
in the following manner :— £800 to be divided in
specified sums, between his several daughters
sod another, and £700to L. D Allin

L D. Allin not heving been heard of for fifteen
years, and his legacy having becn paid into court
by J. C. Browne, the remaining trustee, the
brothers and sisters, as his next-of-kin, no & agked
 have the legacy transferred to them.

An aflidavit made by J. C. Browne stated that
in1852 he received letters from L. D. Allin, dated
from specified addresses in London; that in the
same year he made inquiries at the last known
address of the said L. D. Allin, nod was informed
that he had left for Australia; thatin November,
1853, be was informed by a Helsworthy man that
ke had seen L. D. Allin in Fleet-street about
twelve months before ; that in 1853, 1854, and
1855, he had caused further inquiries to be made
for L D Allin in London, but cou!d only learn
that he was believed to have sailed for Australia :
that in 1858 he himself visited Australia, and
while thero made inquiries for L. D. Allin, but
could learn nothing of him, and that he had never
heard of him since, and save as aforesaid had no
knowledge whether he was dead or alive, or, if
dead, whether he had left any will, or any wife
or children. No administration had been taken
out to L. D. Allin’s estate, and it did not appear
that any advertisement had been issued for L. D,
dllin in Australia or elsewhere.

Ringdon, for the brothers and sisiers of L. D.
Aliin, asked to have the fund transferred to them,
Clarence, for J. C. Browne, the trustee, did
not oppose, but suggested whether advertisements
thould not first be inserted in Australinn papers.
[Mavixs, V.C.—Can T wake the order asked for

while no advertizements have been issued in Aus-
tratia. Is there any case to warraut my going
8o far ?]

Kingdon cited Dunn v. Snowdon, 11 W. R.
160, 2 Dr. & Sm. 201; Lord Woodhouselee v.
Dalrymple, e Bearush, 9 W. R. 475, 664, Re
Milehams Trusts, 15 Beav. 507: Dowley v. Win-
fiela 14 Sim. 277 ; Lambe v. Orton, 8 W. R. 111,
and remarked that in the Court of Probate ad-
vertisements are notin all cases required ; Coote’s
Practice, 172, and see In the goods of W. 1" Nor-
ris, 6 W. R. 261, 1 Sw. & Tr. 7.

Maring, V.C.—None of the Chancery caseg go
the length of disposing of the principal, when as
yet no advertisements have been issued.

An order was then taken for an inquiry whether
L. D. Allin were living or dead, and if dead,
when he died, and whether be left any and what
will, and whether be was ever married and if so,
to whom, and whether there were avy children
of the said marriage, and who was or were his
legnl personal represeuntatives.

UNITED STATES REPORTS.

SUPREME COURT OF PENNSYLVANIA.

TURNER AND OTHERS, DEVISEES OF JomxN Scorr
v. Jou~n W. Scorr.
Deed or Will—Construction.

Where one J. S., living on his farm, made what hé called
«this indenture” to his sou J. W. S,, upon consideration
of patural love and affections and * alco that the said J.
. S hath this day agreed to live with the said J. 8. and
labor and assist bim in working the land hereinafter de-
seribed. and to maintain P. 8., the wife of the said J. 8., if
she survives him. during her natural life;” conveying the
said furmm by metes and bounds to him jn fee simpie.
¢ excepting and reserving nevertheless the entire use and
pos<ession of said premises unto the said J. S. and his
assigns, for and during the term of his natural life, and
this convesance in no way to take effect until after the
decesse of the said J. S, the grantor,” the habendum
T ing to have and to hrlq the premises * after the decease
of vaid J 8.” to him, the said J. W. S, his heirs and as-
signs. &c.

Held. that the instrument is to be considered as a will, not
as 1 deed, and was (herefore revocatle

{July 15th, 1867.]
The opinion of the Court was delivered at

Philadelphia, January 14th, 1867, by

Woopwarp, C. J.—

The great question in the case, and the only
¢n= we shall discuss is, whether the indenture of
22nd November 1849 by John Scott to his son
John W. Scott conveying the farm in dispute,
was a deed or a will. Not whether the parties
called it a deed, nor whether it contained the
customary words of a deed, but whether accord-
ing to the intentions expressed upun the face
of the instrument it can in law have the effec!,
and operation of & deed. This i3 our questior,
and it is important to place before our minds in
a very dietinct light, the instrument to be inter-
preted.

John Scott, an old man living on his farm,
made what he called ¢ this indenture’ to his son
John W. Scott, at the sbove mentioned date, upon
a consideration of naturs] love and affection;
and also that the said John W. Scott hath this
dny agreed to live with the said John Scott,
and labor for and assist him in working the land
hereinafter described ; and to maintain Patience
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Boott, the wife of the said John Scott, if she sur-
vives him, during her natural life,” conveying
the said farm by metes and bounds, to him, in
fee simple, *‘ excepting and reserving, neverthe-
less, the entire use and possession of said pre-
mises unto the eaid John Scott and bis assigns,
for and during the term of his natural life; and
this conveyance in no way to take effect until
after the decease of the said Jobn Scott, the
grantor.” The habendum was to have and to
hold the premises ‘‘after the decease of said
John Scott,” to him, the said J. W. Scott, his
beirs and assigns, &c.

After the father and son commenced their
Jjoint possession under this deed, they quurelled,
aud the father turned the son out by action of
.ejectment, and kept the sole possession in him-
gelf till he died, his wife Patience having died
before him. Before his death, to wit, 26th
February 1861, he made 2 formal will in which
he revoked all former wills, and ¢ particularly a
certain will and testament (in form as a deed),
recorded in the recorder’s office of said county of
Erie, in Deed-Book A. p. 716 witnessed by Marion
Hutchinson and George I1. Cutler; and I hereby
give and assign as the reason of revoking and
making void said will that my son John W. Scott
and his wife have fuiled to treat me with filial
affection, and to comply with the conditions upon
which I made said will.” He then goes on to
devise the land in question to bis drughters,
Nancy Hollidey, Anua Sanford, Parney P.Turner,
and hig son Abner Scott, the plairtiffs in this
action.

These devisees succeeded to the possession hut
lost it by an action of ejectment brought against
them by John W. Scott, and thisis a secoud eject-
ment brought by them to regain the possession.
If the deed of 22nd Nov. 1849 vested the title in
Jechn W. Scott, the subsequent will was inoper-
ative of course, so far as concerned tbis land;
but if the deed vested no present interest, and
was intended to operate ag a testament, it was
very expressly revoked and repealed by the sub-
sequent will, and plaintiff ’s devisees under this
will have no title.

The testato. called and treated the deed asa
will, but not until after he had quarrelled with
his son and turped him out of possession. When
he made the instrument he called it an indenwure
aud permitted his son to record it as s deed.
His treatment of it as o will therefore, proves
nothing.

But what is the effect of thereservation clause
above quoted ? Undoubtedly, a life estate was
reserved to the grantor, with the entirc use and
possession of the premises, and of course the
inetrument could not take effect as a *‘conveyance
uatil after his death, and such was the declared
intention.

The learued judge construed the latter clause
of the reservation as a protection of the life es-
tate ; but it needed no protection, for it remained
in the grantor, being excepted out of the grant
es fully as it was capable of existirg. But if
these pregnunt words were added with some such
mistaken notion of the parties, and it is quite
possiuia they were, they are an emphatic declars-
tion that no interest should be considered as
presently conveyed to interfere with the life
estate; whilst the habendum is equally express

that the estate intended to be conveyed to Johg
W. Scott should commence at the death of the
grantor. Without straining or unduly empha.
sizing any of these words, it is8 impossible ty
doubt that, if any effect whatever is to be given
to them they limited the fee to take effest in
Suturo. At common law this can only be doge
when a particular estat., ‘o take effect presently.
is granted, not reserved, to support the fee. I
the question was upon John W, Scott’s title unde:
the deed, without any subsequent will in the cace,
and we should be obliged to say that as ag
attempt to create & freehold in futuro without
the grant of a particular estate to support it, the
deed was void, we might nerhaps support it asa
covennnt to stand seized to his use. I say per
haps, because the case has not been fully con-
sidered in that aspect, and the reason why we o
not so contemplate it is, that there being a sub.
sequent will, it becomes a mere question ¢f
interpretation whether the former instrumen:
was testamentary in its character or not. If i
was testamentary, then it ought not to be con-
strued as a covenant to stand seized, there being
a later will. Had there been no later will, the
deed, though testamentary, might perhaps have
been supported as such a covenant.

We come, then, to the real question, was the
deed essentially o testamentary instrument ?

Swineburn defines a testament to be a just
seutence of our will touching that we would hare
done after our death. And because—'*some
there be who do censure this excellent definition
to be defective, though unworthily,” he makess
full exposition of the meaning ot every word i
the definition. The only distinction he makes
between a testament and a will is the distinction
between justa sententiu and legitima disposite.
But the essence of both is that it is a disposition
to take effect after death and this is adoptel by
Judge Redfield, the latest comentator, in bLis
work ou the law of Willg, p. 5.

In the case of Mabergham v. Vincent, 2 Vesey,
p- 204, the quertion was whether two instruments,
one in form a will, and the other in form a deed,
did not together constitute a will, and the case
wag greatly concidered. Tt was first arguel
before Lord Thurlow, who took & long time ts
consider of it, and then directed a case to b
stated for the opiziun of the court of Kirg's
Bench. Inconsequence of too short a statement
in sending this case to law, the second instru-
ment was there considered a deed, aand the other
questions were ruled accordingly. Afterward,
when the case came before Lord Chancellor Low-
borough, he said he felt so strongly that this
instrument (the deed), was to be construed ss
testamentary that he must have the assistance of
two of the judges to sit with him at the argu-
went ; and accordingly, Mr. Justice Buller and
Mr. Justice Wilson, in accordance with a custom
which sometimes is practised in the high Coutt
of Chancery, sat with the Chancellor and de
livered separate though concurring opinions.
Mr. Justice Buller in Lis opinion said :—¢* Wheo
this case was argued in the King's Bench no on¢
of the cases gquoted here by the Attorney Genera'\
was mentioned or alluded to, Ifreely confess,”
he added, *they did not occur to me. But those
cases have established that an instrument in any
form whether a deed poll or indeuture, if the
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the obvious purpose is not to take place till after
the death of the person making it, shall operate
as o will. The cases for that are both at law,
end in equity; and in onc of them there were
express words of immedinte grant, and & con-
sideration to support it as a will.”

To the same effect were the other opinions in
this case. Tho cases to which Justice Buller
glluded as cited by the Attorney General (Sir
John Scott), were West's case, Moore 177, where
it is laid down that if there is o letter expressing
the disposition as to land it is sufficient :—Green
v Proude 1 Mod. 117, where, though the instru-
meot wae sealed and delivered as a deed it was
beld to be a will. Maltham v. The Duke of De-
vonshire, 1 P. Will. 629 where a will directed the
executors to pay £3,000 as the testator should
afterwards appoint. He afterwards made a deed
of Inppoiutment which was taken as part of the
will.

I refer also to cases cited in note Q of 1 Wil-
}iggls on Evidence, p. 61 ; Rowan’s Appesal, 1 C.
293.

But it is supposed the covenant of general
warranty in the deed estops the plaintiffs. Un-
doubtedly the covenant of general warranty pro-
tects the cousideration, and as that was in the
form of services to be rendered, Joha W. Scott
will be entitled to his action for damages if he
rendered those services. This question has not
been investigated in the present action; but if
the old man turned the son out of possession of
the premises, and took exclusive possession to
himgelf and died in such exclusive possession, it
is not very likely that a breach of covenant will
be enforced against his personal representatives,
which was nct thought worth asserting against
the old man hiwself.

But, however this may be. we see nothing in
the covenant of warranty to chauge our construc-
tion of the operntive words of the grant. As
these wards were expressly limited to take effect
only after the death of the grantor, they were
necessarily revocable words. The doctrine of
the cases is that, whatever the form of the instru-
went, if it vest no present interest but only ap-
points what is to be doue after the death of the
moker, it is o testamentary instrument. It sig-
nifies nothing that the parties meant to make a
deed instead of a will. If they bave used lan-
guage which the law holds to be testamentary,
their intention is to be gathered from the legal
import of the words they have employed ;—for
sll parties must be judged by the legal meaning
of their words.

The revocable words of the first instrument
baving been revoked by the subsequent will, the
estate must go to the devisees, and John W. Scott
if entitled to any redress, must seek it by a
fersonal action against the legal representatives
of the decedent.

The judgment is reversed, and & venire facias
de novo is awarded.

AGNEW, J.

I dissent from the opiniou just read.

The late Chief Justice Gibson, in dealing with
the principle which rules this case, said in Ifile-
man v. Bowsbavgh 1 Harris, 344, —it is decisive
sgninst the testamentary character of the instru-
ment that it is not absolutely a will. It must be

exclusively so or it is a deed; for thereis no
middle ground.

Then, what have we? A deed in form—in all
its parts and circumstances without the slightest
cast of a will. Form, it is true, will not prevail
against actual intent; but it is-the evidence of
inteution, and casts the proof of actual intent on
those who oppose it. But here both form and
intention coincile, as the instrument clearly
shows. The writing is pot only styled an inden-
ture, grants, bargains and sells an estute for a
valuablo as well as a good considerativn; was
sealed and deli~ered in the preseuce of witnesses,
and was duly recorded as a deed in {wo months
from its date,—but the valuable portion of the
consideration was an immediate agreement of the
grantee to live with the grantor in his Jifetime,
and to labor for anl assist him in working his
farm (the granted premises), and also to maintain
the grantor’s wife during her lifetime, in case she
survived him. How can this portion of the deed
be construed as a will? and how can revocnbility
be affirmed of such an instrument? which accor-
ding to the English deeisivns, by its acceptance,
made this agreement a covenant on part of the
grantee on which the action of covenant will lie,
and in our state according to the decisions only
varieg the liability to assumpsit instead of cov-
enant, when the instrument is not sealed by the
grantee. It is no answer to say that the grantee
did not perform the present service to which the
deed bound him. That may be a good defenco
in equity to the covenant to siand seized, created
by the deed, and therefore allow ground for a
recision but it dees not alter the natare of the
writing. As a test of its true character let us
suppo~e John W. Scott had lived with and labored
for his father as stipulated in the consideration
of the deed, will any one say that the instrument
under which the services was performed though
iv forin an indenture could be revoked as a will?
Clearly not. It undoubtédly had the force of a
poewer of attorney coupled with an interest. which
though revocable ae an instrument becomes irre-
vocable by the interest coupled with it. Indeed,
it was more,—for it contained a covenant for
title. On the performance of the stipulated ser-
viee it took effect, and would be no longer within
the grantor’s control. Having received the con-
sideratiou, or being in its continued receipt, his
covenants in the instrument bound him, ove of
which was the express covenant to warrant and
defend the estate and premises granted to John
W. Scott and his heirs and assigos, against the
grantor and his heirs, and all others, subject to
(and this is the only exception in the covenant),
the life estate reserved to the graator. This is
8 clear covenant as to the remainder after the
particular estate of the vendor had expired, and
it was for a present and a valuable consigeration
in the labor and service to be performed. The
language of the granting part of the deed is also
a present conveyance of the land, and carries all
within its terms, which, according to the estab-
lished rule of interpretation, must be taken most
strongly against the grantor.

The exception which foilows the grantis there-
ore all that can avail him and what is it?

1t is simply a reservation of the use and pos-
session to the grantor und his aseigas duriog his
natura! lifetime, and this exactly coincides with
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the subsequent covenant of warranty. The
words ‘‘and this conveyance in no way to take
effect until aftor the decense of tho said John
Soott, the grantor,” follow the exception, and ac-
added to it, and 1t is supposed they give charare
teer to the instrument. DBut, while they limit th
time when the deed is o take effect nnd raise a
new question—whether the deed is a common
law feoffment, or a covenant to :tand seized to
use, they in no wise impress upon the instrument
the character of a will, or mnke it revocable by
the act of the grantor alone. They do not re-
lease or discharge the grantce from his obliga-
tion to perform an immediate service, as the
present consideration of the indenture; nor do
they release the graantor from his covenant for
title on the grantee’s performance. DBut these
are the very elements of contract, and not of
voluntary devise. They take from the paper its
title to be an absolute will, and draw it directdy
within the principle stated by the late C. J.
Gibson.

The true point of the case is that the paper is
8 contract for acts ¢» be done in the lifetime of
the grantor, and is wholly inconsistent with the
iden of mere testacy. The language of the late
Chief Justice illustrates the point, and is there-
fore cited, and not because it contains ¢ rule
applicatle to every case that can arise.

What, then was the true design of the instru-
ment ?

Clenrly, it was on one side, to enable the
father to have the labor and servizes of his son
on his farm at home while he lived, retaining the
right to its use and possession during his own
lifetime, and to secure the maintenance of his
wife after his death, if she survived him: and
on the other hand, to secure the title to the sun
after his death, as a compensation for his labar
and service. Did the son intend to perform his
part of the indenture, and leave it optional with
his father to retract and revoke his? Did the
father intend to take the service of his son, and
yet retain the power to disappoint him? No
such design appears in the whole instrument;
yetthis is the burden of proof of an actual intent
which the form of the instrument imports.

Certainly there was a bargain between these
parties, as the intent of the writing clearly shows.
It was for a valuable consideration, and though
the writing may not operate as a common law
feoffment because of the reserved life estate, yet
it will operate as a covenant to stand to the use
of the sou, on his performing the services stipu-
lnted as the consideration. If he failed to per-
form it, equity may relieve the covenator because
of the failure of the consideration; but it cannot
alter that which clearly was a bargain in terms
and intent, and thus change the writing from a
deed into a mere will.

I would therefore affirm the judgment of the
court below.— Pittsburgh Legal Journal.
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DIGEST OF ENGLISH LAW REPORTS,
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(Continued from page 165.)
New Triar,—See Liper, 2.
Nuisance.—See MASTER AND SERVANT, 5.

ParTies,.—See Equity PLEADING AND PRACTICE, 1,
2; MorTGaGE, 1; SoriciTor, 1.

Pawvryensuie. — See Morteace, 1; Pracricr, 2;
SoriciTor, 1.
Pargst. .

1. A. obtained a patent for improvements in
the construction of ships. By his specification,
he claimed as his invention (amongst others)
1, the construction of ships “with an irou
frama combined with an external covering of
timber;” “wu, the consruction of iron frames
adapted to an external covering of timber, as
described.” FHeld, that the term “iron frame”
in the first claim was not confined to such an
iron frame as that specified in the sixth clain;
and that inasmuch as the use of iron and timber
in the construction of ships was already known
and used, and as the claim was only for the
application of the same old invention, viz,
planking with timber, which was formerly done
6n a wooden frame, to the same purpose on an
iron frame, the patent could not be sustained.
—Jordan v. Moore, Luw Rep. 1 €, P, 624,

2. Time for appiying for letters patent was
extended where the delay was small and acd-
dental.—/n re Hersee, Law Rep. 1 Ch. 518,

Pexarty.—Ses MoRrTAGE, 2.
Persury. .

False swearing before a local marine board,
acting nnder 17 & 18 Vic. ¢. 104, is perjury.—
The Queen v. Tomlinson, Law Rep. 1 C. C. 49.

PreaDING.—See EqQuity PLEADING AND PRACTICE;
Pracrice, 1, 3; S. rciror, 2,

Prepge.~See BiLL oF Lapiva,

Power.

1. Testatrix had, by her marriage settlement,
power to appoiut certain funds_ but it did not
appear that she had any other property. By
will, made before the Wills Act, not referring
in terms to the power, she gave all her pro-
perty and estate, of what nature, kind, quality
soever the same might be, to her husband
absolutely. Held, an execution of the power.
— Attorney General v. Wilkinson, Law Rep. 2

Eq. 816.
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2. Property was given by will on trust to A.
for life ; remainder to all or such one or more
of the children or issuc of the testator’s de-
ceased brother B., in such shares and in such
manner as A. should appoint; and, in default
of appointm -nt to B.'s children equally. C., one
of B.s children, assigned “all* his estate and
effects” by deed under the Bankruptey Act.
1861, but never obtained a discharge. After
this, A, appointed the fund by will to B.’s chil-
dren equally; and, as all B's children survived
A., C. took the same share he would have taken
in default of appointment. Held, that the deed
did net pass after-acquired property; and that
C.’s interest in default of appointment was de.
feated by the appointment, which gave him a
new interest, linble to be defeated by lapse, and
that therefore C.’s share did not pass under the
deed.— Vizard’s Trusts, Law Rep. 1 Ch. 5688.

See ELecTION, 3 ; MARSHALLING OF AsSETS, 1.

PeracTice.

1. If an action is begun in the name of a
dead man, his representatives cannot be sub-
stituted as plaintiffs.— Clay v. Ozfo+d, Law Rep.
2 Ex. 54,

2. To an action on & bill of exchange, the
defendant pleaded that he did not accept, and
preved that the bill was accepted by his partrer
in the firm’s name, and included a private
debt of the partner, for which he had given his
partner no authority to accept. The court
amended the declaration by adding a count for
the consideration, and ordered a verdict to be
entered for the sum really due from the firm
onterms. Whether the plea was proved, guere.
Ellston v. Deacon, Law Rep. 2 C. P. 20.

2. An affidavit made in order to hold a de-
fendant to bail, which states that the defendant
“is indebted” to the plaintiff  for mouey lent
and goods sold and delivered,” without aver-
ring that the money was ient or the goods sold
and delivered by the plaintiff to the defendant,
is insufficient.—Handley v. Franchi, Law Rep,
2 Ex. 84.

4. A creditor may have a scire facias against
a shareholder in a railway company, under 8
& 9 Vie. c. 16, sec. 36, though the sheriff’s
returns to abortive writs issued against the
company have not been actually filed at the
time of the motion; and, though notice to the
party sought to be charged must be served
personally, the rule nisi for the scire facias may
be served on en attorney authorized to accept
service “for him. — Ilfracombe Railway Co. v.
Devon and Somerset Railway Co., Law Rep. 2
C.P.15.

5. A plaintiff who recovers a debt not ex-
ceeding £20, though deprived of costs, is yet

entitled to poundage fees and expenses of exe-
cution under 16 & 18 Vic. c. 76, sec. 128,—
Armitage v. Jessop, Law Rep. 2 C, P. 12,

See DiFFsRENT TITLES,

DPrixcipAL AND AGSNT.

The defendant employed an architect to pre-
pare plans and a specification for a house, and
to procure a builder to erect it, The architect
took out the quantities, and represented to the
plaintiff, a builder, that they were correet; the
plaintiff thereon made a tender, which was
accepted. The quanities proved incorrect, and
the plaintiff expended much more material
than he contemplated. Held, that there was
no cvidence that the architect acted as the de-
fendant’s agent in taking out the quantities, or
that the defendant guaranteed their accuracy,
and that, therefore, the plaintiff could recover
only his contract price. — Scrivener v. Pask,
Law Rep. 1 C. P. 715,

Sce BiLL or Laping, 2 ; ConTRACT, 1; MASTER

AND SERvVANT; Surp, 2,
ProBaTe PracTICE.

1. A will was opposed on a written state-
ment, by an attesting witness, that it was not
duly exccuted. The party opposing the will
did not deliver notice of intention not to call
witnesses till after he had delivered his plea.
Held, that he had thereby lost the protection
against costs given by contentious rule 41;
and the court, thinking the statement unfairly
obtained, condemned him in costs. — Bone v
Whitlle, Law Rep. 1 P. & D. 249.

2. The rule which protects one opposing a
will against costs, if he gives notice that he
merely insists on the will being proved in
solemn form, and only intends to cross-examine
the witness produced in support, does not apply
0 a case in which undue influence is pleaded.
~TIreland v. Rendall, Law Rep. 1 P. & D, 194,

3. A next of kin, who had unsuccessfully
pleaded undue influence, was yet not con-
demned in costs, the plea under the circum-
stances not being unreasonable. — Smith v.
Smith, Law Rep. 1 P. & D. 239.

See ADMINISTRATION.

PropucrioN oF DocuMENTS.

1. A case and opinion of counsel stated about
a separate litigation on the same subject-matter
as the present dispute, and, after it had arisen,
is privileged from production, as is also a letter
written between co-defendants about a matter
in suit, with direction to forward it to their
joint solicitor.—Jenkins v. Bushhy, Law Rep. 2
Eq. 547.

2. If a defendant, after answer, has obtained
an affidavit as to documents in the common
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form, he may file a concise statement of specific
matters of which he seeks discovery with in-
terrogatories ; and it will be no answer for the
plaintiff to cay, that some of such matters were
comprised in or that they were all referred to
in the answer, and that the first affidavit was
sufficient; but a sumimons, taken out by the
defendant for an affidavit of documents in the
same form in which he has interrogated, will
be dismissed as unnccessary. — Newall v. Tele-
graph Construction Co., Law Rep. 2 Eq. 756.

3. To entitle to discovery under the Common
Law Procedure Act, 1834, sec. 50, a party
must show by affidavit that his adversary has
some one document to the production of which
he is entitled. — Erans v. Louis, Law Rep. 1
C. P. 636.

Proyissory Note.—See BinLs axn NoTks.

Rawway. — See Do, 2; Morteacr, 4; ULtra
Vires; Vexpor axd Prrenaser. 3.

RELEASE.

If a release given by A. to B. extends in
terms to money which R, has openly, but with-
out justification, taken from A., A, cannut file
a bill to compel B. to pay this money, thongh,
when the release was given, A. was ignorant
of Bs fraud. A.’s remedy is to have the re-
lease set aside, and if, in consequence of deal-
ings subsequent to the release, that cannot be
done. A. is without rclief in equity.—Skilbeck
v. Iilton, Law Rep. 2 Eq. 587.

Res Amsvpicata.—See JUDGMENT.

SALE.—S¢e CONTRACT, 3; VENDOR AND PURCHASER.

SEPARATE ESTATE.

Testator gave real and personal estate to
trustees in trust for his wife for life, and after
her death for his daughter absolutely, and di-
rected that the principal moneys, rents, issues,
profits, interest, dividends, and proceeds which
his wife and daughter, or either, should be
entitled to, should be paid into theirown hands
as the same became due, and not by way of
anticipation, and should be for their separate
use and benefit; and for which moneys, rents,
issucs, profits, interest, dividends, or proceeds,
the reeeipt alone of his wife and daughter,
whether covert or sole, should be a discharge.
Jleld. that the corpus of the reai estate was not
given to the scparate use of the daughter.—
Lroutbeck ~. Boughey, Law Rep. 2 Eq. 534,

the estate on which the fund was charged ; the
entire estate being subject to a mortgage,
Held, that no one of the four could claim the
right of having the whole fund divided, and
thrown in fourths on the respective shares; so
that, by paying the difference between what
was chargeable on his share of the estate and
what was due him in respect of his portion, his
share might be cleared; but Zeld, that sucha
proposal was a proper subject for arz.ngement
in Chambers.— Otway-Cave v. Olway, Law Rep,
2 Eq. 7235,

SuerLey’s Casy, Rere ix.—See Wiy, 14.
Suir,

1. The charterers put a cargo, consisting of
casks of oil, wool, and rags, on board the ves.
scl, and personally superintended the stowage
of the cargo. The bill of lading of the oil con-
tained this memorandum, “not accountable for
leakage.” On thevoyage, the oil casks became
heated by the action and contiguity of the woul
and rags, and a very large portion of the vil
was lost. In a suit by persons to whom the
bill of lading had been transferred, keld, that
the memorandum covered not only ordinzry
leakage, but all leakage, in the absence of neyw.
ligence , Jfeld, further, that the ignorance of
the shipowners as to the latent effect_of heat
in storing the oil with wool and rags, did not
in the circumstances of the shippers superin’
tending the stowage, amount to such negligence
ag to make them liable—Olrlof" v. Briscull.
Law Rep. 1 C. P. 231, :

2. Goods were shipped under abill of lading
describing them as of certain weight. and
making them deliverablc to the consignees un
payment of freight at a certain rate on the uet
weight delivered. On arrival, the agent ap-
pointed by the managing owner refused tv
deliver the goods, unless the consignees would
pay according to the weight mentioned in the
bill of lading, or (under an alleged custom) in-
cur the expense of weighing at the ship's side
or at a legal quay. The consignees paid under
protest, and sued the defendant, a part owner,
to recover back the excess. The jury having
negatived the custom, Zcld, that the defendant
was liable, though he had neither interfered
with nor assented to the appointment of the
agent, and though none of the money had come
to his hands.— Ceulthurst v. Sweel, Law Rep. 1

SERVANT.==Sce MASTER AND SERVANT, C.DT. 649,

Sec Awarn, $; Bint or Lapivg; Cuarten
Panty; FrreGnr.

SERVICE oF PRroCESS,—Sce PRACTICE, 4.
SET-0FF.—Sce ASSIGNMENT.
SOLIGITOR,
1. Gne of a firm of solicitors received from
a client money, for which a receipt was given

SETTLED ESTATR.
Four persons, entitled each wo a fifth of a
fund, became entitled in individual shares to
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in the firm’s name, stating that part was in
payment of costs due the firm, and the rest to
wake arrangements with the client’s creditors.
The solicitor misappropriated ihe money. Held,
that the transaction with the client was within
the scope of the partnership business; and that
the partners were jointly and severally liabie
to make good the amount, but that all the part-
pers were necessary parties to a suit in equity
for that purpose —dtkinson v. Mackreth, Law
Rep. 2 Eq. 870, ’

2. If the defendant does not plead no signed
bill delivered, an attorney may rely on a con-
tract for a specific sum for business to be done,
without producing a bill, or showing charges
smourting to the sum.—Crarth v. Rutland, Law
Rep. 1 C. I, 642,

3. The attorney of a married woman retained
in a divorce suit has a lien for his costs on her
glimony in his hands.—Ex parte Bremner, Law
Rep. 1 P. & D. 254.

See Propueriox or DocuMExTs, 1; TRUSTEE, 2.

Spec1Ftc PERFORMANCE. — See DisCOVERY; EAsE-
MEST.
S10PPAGE 1N TRANSITU.

A French firm, M. & D., sold goods through
their agent in England to S. & T., payable by
bill at three months, and shipped the same. A
bill of lading was delivered to S. & T, in
exchange for their acceptance at three months.
Afterwards, the bill of lading was redelivered
to M. & D.’s agent to hold as security against
the acceptance, T., a member of the firm of
8. & T., subsequently obtained the bill of
lading from M. & D.’s agent by a fraudulent
misrepresentation, and indorsed and delivered
itto P. for value, without notice of the fraud.
Held, that M. & D.s right of stoppage in tran-
site was gone.—ZPcase v. Gloahec, Law Rep. 1
P. 2,219,

THREAT.

At the trial, before justices, of an informa-
tion against A. & B., under 6 Geo. 1V, c. 129,
sec. 3, for unlawfully, by threats, endeavoring
to force C. to limit the number of his appren-
tices, it appeared that C. was a master-builder,
and A. and B. president and sccretary of a
bricklayers’ association. C.’'s men having left
hin, he wrote, three weeks after, to B, as
sccretnrj, asking why the men were taken from
him, and what they required him to do. Ata
meeting of the association, at which A. & B.
were present, a reply was sent stating a reso-
tion, passed some time before, that no socicty
bricklayer would work for B. till he parted with
some of his apprentices. The justices convicted
A & B. IHecld, on a case stated, that as the

justices had not stated that they had drawn
the inference that sending the resolution was a
threat, the court ought not to draw such infe-
rence from the evidence, and that the convic.
tion ought not to stand. Quare, whether the
combination of the men was illegal.— Wood v,
Bowron, Law Rep. 2 Q. B. 21.
TrusTee,

1. A trustee cannot exact any bonus in res-
peet of great advantages acerued to the cestuis
que {rustent from services incident to the per
formance of duties imposed by the trust deed,
and a settled account by a cestui que trust, allow-
ing such bonus was set aside.—Barrett v. Hart-
ley, Law Rep. 2 Eq. 789.

2. A solicitor, holding the deeds of an estate
mortgaged to his client, deposited them with a
banker, as security for money with which he
bought an estate for himself. When the mort-
gage was paid, he used the mortgage money in
repaying the banker’s loan, but told his client
that he had re-invested it in other good secu-
rity. Iis client thereupon executed a reassign-
ment of the mortgage; but the solicitor never
re-invested the money sthough he paid interest
thereon till his death. Held, ihat the client
had alien on the estate bought by the solicitor.
— Hopper v. Conyers, Law Rep. 2 Eq. 549.

3. A marriage scttlement declared that money,
then in the hands of the wife's brother, should
be held by three trustees (one being the bro-
ther) on trust, to pay her, at her written
request, the whole or any part absolutely, and,
till such request, on trust, when and as the
same should come into the trustees’ hands, to
invest the same, and pay the interest to the
wife for life, for her separate usc, and, after her
death, as she should by will appoint; and, in
default of appuintment, to the husband. The
money was allowed to remain thirteen years
in the hands of the brother, who paid the hus-
band the interest and part of the principal,
with the wife’s knowledge. On bill by the
wife, after death of the husbard and insolvency
of the brother, against the three trustces, keld,
that the trustees were guilty of a breach of
trust, but that the wife was debarred by acqui-
escence from claiming as against the two trus-
tees who had neglected to call in the money.—
Jones v. Higgins, Law Rep. 2 Eq. 538.

Sce WiLr, 4, 6 ; MorTGAaGE, 3.

Urtra Vines.

Seinble, that the directors of a tailway com-
pany have no puwer to make a contract so as
to give another railway company an interest
in the traffic which may be carried on a line
of railway which the dircctors’ company may



250—Vor. 1IL, N. S.]

LAW JOURNAL.

[September, 1867

Dicest or ExcLisg Law ReporTs.

thereafter be empowered by statute to con-
struct.—Midland Railway Co. v. London & N.
W. Railway Co., Law Rep. 2 Eq. 524.

VENDOR AND PURCHASER,

1. An estate being sold by the court at the
suit of o mortgagee, with liberty to all parties
to bid. the auctioneer stated that the sale was
without reserve, but that the parties could bid.
The plaintifi bid, and ran the purchaser up
from £14,000 to £19,000, without any one clse
intervening. JHeld, this was no ground to dis-
charge the purchaser. — Dimmock v. Hullett,
Law Rep. 2 Ch. 21,

2. Particulars of sale described a farm, about
a third of the estate, as late in the occupation
of A., at the rent of £290. A. had oceupied
the farm at the yearly rent of £290; but the
first quarter he paid only £1 rent, and left at
the end of the fifth quarter, nearly s year and
& half before the sale. Since then, the vendor
had agreed to let the farm at £225, but the
agreement had been rescinded; and the evi-
dence showed that the farm would rot let for
nearly £290. Held, that the purcheser should
be discharged.— D'mmock v. Uallett, Law Rep.
2 Ch. 21.

3. A railway company took land, made a
railway tliercon, and Jeased the railway to
another company. Part of the purchase money
being unpaid. on bill by the land-owner against
both companies, it was ordered, on motion.
that the first company should pay the money;
and, in default, that both companies should be
restrained from using the land (Turner, L. J.,
dissenting). — Cosens v. Dagnor Railway Co.,
Law Rep. 1 Ch. 594,

Sece Covexnaxt; EasEMENT.

Vistep INTEREST.

Gift by will of residue on trust to scll and
invest, and pay ““ the said property and interest
arising therefrom to A,, on his attaining the
age of twenty-four years: but, in casc of his
not attaining that age, or leaving male issue, I
give the said properties” to other persons.
Held, that A. took a vested interest, liable to
be divested in the events mentioned.— H itéer
¥. Bremridge, Law Rep. 2 Eq. 736.

Sec W, 9.

WATERCOURSE.

The plaintiff was lessee of 2 mill on riparian
land, not far from the stream. 1lis lessor's
grantor had in 1864, under a written agreement
with A., the adjoining higher riparian owner,
and subject to an annual payment. made a cut
on A's land, and brought the water by it to
the mill.  The flow of water in the cut had
ever since been used and enjoyed by the mill-

ewner, and the annual payment had been made,
The defendant, a riparian owner above A,y
tercepted the water of the stream. In a suit
by the plaintiff for damages, Held, that he
could recover (per Pollock, C. B., and Chan.
nell, BB.) on the ground that the stream hug
been divided into two courses, and that tle
plaintiff was a riparian proprietor in respect of
the cut.  Per Bramwell, B., on theground that
a riparian land-owner can grant to a non rips
rian land ownee the flow of water from the
stream to the latter’s premises, to be used on
the premises, and that the grantee may suea
higher riparian owner for disturbing his e
Jjoxment of it).—Nuttall v. Bracewell, Law R,
2 BEx. 1.
WiLs.

1. A will ended in the middle of a thixd
page, the lower half being bLlank, and the ar
testation clause and signatures being on the
top of the fourth page. Held. that it was duly
executed.—JNwe v. Hunt, Taw Rep. 1 P. &1,
208.

2. A testator, by will made Sept. 13, 1355,
bequeathed “such articles of plate as are con
tained in the inventory signed by me, ani
deposited herewith.” The inventory was dated
Sept. 21, 1863, and on that day the will and
inventory were both deposited at the bunker'.
Subsequently, the testator made a codicil—
Hcld, that the inventory was entitled to pro
bate by force of the codicil.—Goods of Lady
Truro, Law Rep. 1 P. & D. 201,

3. Testator bequeathed the residue of his
property, except such articles of ““furniture.
&c., as shall be ticketed or may be descrived
in a paper in my own handwriting. to show
my intention as regards the same.”  J7ld, tha
as the will did not describe the lists as tha
existing, parol evidence was inadmissible to
prove that fact, and the lists should be ex-
cluded from probate. — Gouds of Sunderland.
Law Rep. 1 P. & D. 198.

4. A deceased executed, in the presence of
two witnesses, three deeds of gift, conveying
his property to trustees for his children's bene
fit, but directing that the deeds should net
take cffect till his death. Probate was grantcd
of the deeds, as together containing the will of
the deceased, to the trustees, as legatees in
trust.— Goods of Morgan, Law Rep. 1 7. & .
214,

5. The following paper: “I wish my sister
to have my bank-book for her own use,” i
tested by two witnesses, was held testamentary:
the evidence showing tiat the deceased, at the
time of its execution, meant it to take cffect
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after his death, and not as a present deed of
gift.—Cock v. Cooke, Law Rep. 1 P. & D, 241,

6. Bequest of “my personal estate to my
grandson, subject to the payment of debts, lega-
cies, and to the {rusts hereinafter contained,
on trust to convert and to stand possessed of
the said trust moneys,” on trusts which did
not exhaust the funds. The testator then ap-
pointed the grandeon, with three other persons,
executors. FHeld, that the grandson took the
residue beneficially. — Clurke v. Hilton, Law
Rep. 2 Eq. 810.

7. Gift by will to all the testator’s nephows
and nieces, the sons and daughters of his sister
R., including who the illegiti-
mate of the said R., cqually. FHeld, o
valid gift to the legitimate sons and daughters
of R, exclusive of R.’s illegitimate children.—
Gill v, Bagshaw, Law Rep. & Iq. 746.

8. Gift by will of real and personal estate to
A., but if A. should die in B.’s lifetime, with-
out leaving issuc, then over. A. died in B.'s
lifetime, leaving issue, who all died in B.’s life-
time. Jleld, that the gift over took effect.—
Jarman v. Vye, Law Rep. 2 Eq. 784.

9. A. gave his estate to trustees in trust for
his wife for life, and, ““after her decease, to
distribute and divide the whele amongst such
of my four nephews and two nicces (naming
them) as shall be living at the time of her
decease; but if any or either of them should
then be dead, leaving issue, such issue shall be
entitled to their father’s or . nother’s share.”
A nephew died in the lifetime of Al’s widow,
leaving a daughter, who also died before the
widow. Flela, that this daughter, on her father’s
denth, took a vested interest in tho share
which, if he had survived, he would have taken,
and that her representative was entitled.—
Martin v. Holgate, Law Rep. 1 IL. L. 175,

10. Testator declared that lis property
should be inherited by his nephews A, and B.
during their lives, and, after their death, that
their eldest sons should inherit the same dur-
ing their lives, snd so on; the eldest son of
cach of the two families to inherit the same for
ever. Jleld, that A. apd B. took estates for
life, remainder to their eldest son in tail.—
Torsbrook v. Forsbrook, Law Rep. 2 Eq. 799.

11. A gift of the income of a fund during
the life of A. to B., for his maintenance, is an
absolute gift to B., his executors and adininis-
trators, during the life of A.— Aitwood v. Alford,
Law Rep. 2 Eq. 479

12, A gift to the testator’s sisters living at
particular time, or the issue of any or cither
thea dead, is not a substituiionary but a sub-

stantive gift to the issue.—dtficood v: Alford,
Law Rep. 2 Eq. 479.

13. A testator directed his personal estate to
be invested, “and the interest divided half
yearly between his four sons, and, at the de-
cease of either without issue, such share to
revert to the remainder then living, or their
child or children.” Held, that each son took
an absolute interest in his share, subject to be
divested if he died without leaving issue.—
Dowling v. Dowling, Law Rep. 1 Ch. 612.

14, Devise of frechold estate to A., B., and
C., in equal shares, during only their natural
lives, ““and, after their decease, I give the said
freehold estate to the next lawful heir of A.,
all the said frechold estate for ever.” Held,
that the rule in Shelley’s case applied, and that
A. took a fec.—Fuller v. Chamier, Law Rep. 2
Eq. 682,

15. Testator purchased an estate called A.
farm, in the parish of R., in the county of .
Afterwards. he acquired adjoining land in the
parishes of 8. and B, in the same county,
which was thrown into and occupied with A.
farm, and the whole thenceforth called A. farm.
Later, by will, he devised his estate, consisting
of A.farm, in the parish of R., in the county
of II.  Zeld, that the land in the parishes of
S. & B. did not pass by the devise.—Pedley v.
Dodds, Law Rep. 2 Eq. 819.

16. A testator made a will in 1864, revoking
all former wills. This, in 1865, he destroyed.
expressing at the time an intention to substi-
tute for it an earlier will, which he held in his
hand. The 1 Vie. c. 26, scc. 22, provides that
8 will once revoked shall not be republished
by parol acts or declarations. Held, that the
act of destruction was referable solely to the
testator’s intention to validate the earlier will ;
and that, the act being conditional and the
condition unfulfilled, the destroyed will was
not revoked. — Powell v. Powell, Law Rep. 1
. & D. 209.

GENERAL CORRESPONDENCE.

To tRE EpITORS OF THE LaAW JoURNAL.
Sale of interest in Crown Lands under f. fu.

—Tariff for guardians under Insolvent Act.

GexTLEMEY,—In your number of July, a
barrister—Prescott,” asks whether * the in-
terest of a person in Crown Lands belure
patent issues, is saleable under f. fa.? By

reference to Chancery Reports, vol. xiii. page
802—18G7T—"* Yale v. Tollerton,” he will sec

that the Chancellor has decided that it is.
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1 wish fo call your attention to the want of
a tariff for guardians under the Insolvent Act;
as the law now stands, when an assignee is
appointed it sometimes happens that the guar-
dian is deprived of all power of collecting
from him, not only his eguitable claim for his
time and trouble, but even the money he has
been compelled to advance in travelling to and
fro, and having the property taken care of.
Some such table as the following, would, I
conceive, be equitable:

Taking care of assets—per day—
where assets of estate §500

and 1e8S...cvivvnneranennns ¢1 00
Over $500 and not over $1,000.. 2 00
Over $1,000 and not over $5,000. 8 00
Over $5,000 andnot over $10,000. 4 00
All over $10,000.............. 5 00

All disbursements to be allowed in addition.
Taking into consideration the fact that the
guardian has great responsibility in taking
charge of the estate, I think the fees are not
at all beyond what they should be.
Yours, &c.,

Brockville, Aug. 13,67, St. LAWRENCE.

[1. That may be, bat even so, is the Crown
bound or would it recognise an assignment
in such case ?

2. Before committing ourselves to these
figures, we should like to hear from others
who are au fait with these matters. — Eps.
L. J.]

ora—— —

Miss Longsworth’s final appeal to the House of
Lords was on Tuesday last dismissed. The Lord
Chancellor delivered judgment at considerable
lengtk, Lord Cranworth siguified his concurrance
with the decision in fev.er words, and Lord
Colonsay did little more than barely express his
acquiescence. Lord Westbury, who was present,
said he had not intended to give any vote; he
had been absent during the argument in conse-
quaence of a domestic affiction. He had, how-
ever, heard the sppellants address, and would
have striven to attend during the rest of the
argument had he felt any reasonable ground for
believing that the appeal could be sustaioed.
Miss Longworth now petitions the House of
Lords, stating the composition of the Court which
sat on her appeal, and the withdrawal of Lord
Westbury and proceeds to say that Lord Colonsay,
having been one of the judges of the Court which
gave the decision appenled from, ought not to

CHANCERY AUTUMN CIBRCUITS—18867

Tae Hon. Vioe-CHAXCELLOR SPRAGGE.
Toronto ...ueeee ooves. T 5d8Y ooees 8rd September,

EASTERN CIRCUIT.

Tui HoN. ViCE-CHANCELLOR Mowar.

Otaws uceeensnenes Friday .......13th September.
Cornwall . ........ ...Tuesday...... 17th “
Brockville.... .. Tuesday...... 24th ¢
Kingston....ees vesee- Thureday....26th o
Belleville .....cua ... Tuesdny...... 1st October.
Peterboro’... .........Tuesday ...... 8th o
Lindsay ....... ...Thursday....10th s

WESTERN CIRCUIT.

Tue Hox. Vicr-CEANCELLOR SPRAGGE.
Simeoe « cevvees seeeen Tuesday...... 24th September.
Weodstock . ..eeeiee. Friday .......27th [
Goderich, ....... ....Thursday..... 3rd October.

Stratford ......eeeeee Monday....... Tth “
Sarnis.. ceseee cevesraan Thursday.....10th o
Sandwich.. ... Monday......14th s
Chatham ........c.... Thursday.....17th o

London ...............Tuesday......220d ¢

HOME CIRCUIT.

Tae HoN. TEE CHANCELLOR.

Owen Sound.........Thursday... 10tb October.
Bargie ... veeee wona.Monday ...... 14th .
St. Catharines ...... Friday .......18th “
Brantford............ Tuesday......22nd ¢
Guelph ....oeeoeeee.o. Friday . ......25th ¢
Hamilton. ........ «...Thureday....31st i

Whithy wr.ee.
Cobourg ....

... Friday ....... 8th November.

....Thursday....14th ¢

By the Court.

A. GRANT,
Registrar.

——

APPOINTMENTS TO OFFICE.

COUNTY JUDGES.

HERBERT STONE McDONALD, of Osgoode Hall, Esq,
Barrister-at-Law, to bs Deputy Judge of the County Court,
in and for the United Counties of Leeds and Grenville—
(Gazotted 2ith August, 1867.)

SHERIFFS.

WILLIAM FERGUSON, Esq., to be Sheriff of the County
of Frontenac, in the room of Thomas A. Corbett, Esquire,

have sat to hear an appeal from his own d .
There being but two other judges left, Miss
Longworth submits chat the Court was not pro-
perly constituted according to the practice and
requitements of Parliament, and prays to have
ber appeai xe-argued.

T tted 17th August, 1567.)

r——

TO CORRESPONDENTS.

¢ 81, LAWRENCE."~Under ¢ Geuneral Correspondence.”



