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DIVISION COURTS.

OFFICERS AND SUITORS.

Ofjicers.—We nnderstand that the Judge of the
Co. Court of Simcoe has issned an order to the
ollicers of his Court, to register all letters enclosing ;
papers tronsmitted under the provisions of the
Statute for serviee cr execuiion in out Divisions or
other Counties, as well as letters ol notice neces-
sary to be sent by Clerks to parties in suits.  The
loss of some letters, enclosing papers, which it was
found nnpussible to trace, gave occasion for the
order refened to. When letters are registered,
there is more seeurity to parties and oflicers ; the
expense is trifliag, and as a necessary posiage it

is tuxable, as part of the costs; it would be better,
therefore, that it should be done in all cases, In
those Counties_in which no such order has been .
made, we would suggest to Clerks their drawing,
the attention of the Judges to the matier; for such

a regulation will be onv a partial benefit unless)
extended : it shonld be wdopted generally in Upper
Canada.

We have reccived from Mr. Otto Klotz, the very |

.

intelligent Clerk of the Secund Division Court of
the County of Warterloo, the fullow ing eonununica-
ton.  We refer to what was said in the Febmary
number respeciing the manucr and forn in which,
officers should send subjects for examination, or
put queries: this communication of Mce Klotz
comes up to the wmark—it is as follows :—

“ The following questisns, relating 10 Dicision Coant business,
are matters of Qitlerence between vartous Cletks, and 1 there-
fore deem it proper to lay them before you.

1. When Transcript of Judgment is sent t0 a Clerk in due
forry, Execution thercon issued, Retum thereto maude by
Bailiff, in what mauner is the Cletk, to whom Transcript was
sent, to make his retwn to the Clerk that sent Transcript 7

Some Clerks return Transenpt by writing the return on the
back of it; others retarn Transeript, wnd noti'y by a mere
letter whatever may have been done in the matter: and whete
a number of Trauseripts are sent. make a return to them !
form of a list: others, agaiu, make a separate retum for cack ]
Transeript, stating style of cause. date of receipt of 'l'r;mscnpt.’
date of Execcution, date of return wind natare ot retum attested
by the scal of the Court and siznatare of the Clerk.

2. Are the transmiiting and receiving Claiks of Transeripts’
of Judgment respectivesy entitied 1o the feg of 1s. for tranamit-
tng papers or receiving papers !

Note.—1 am alinding to the two lastumentioned fees in
Schiedule A. 18 Vie. cap. 125.—Some Clerks churge it, and
some not.

3. Are Bailiifs ertitted to mileage on Executions by them'
returned Nulla Bond, or 10 the like effect, where no money is,
made ? T

4. Are Bailiffs entited 10 mileage on Summocu-c- not served
by them, zithoush they may hav: actaaliy vus o d @ catain
distance 10 G piuce wherd plaintisf direeled that the defend- |
ant resided, but conld not serve defendant, eithier because he|
had removed, absconded or concealed himsel, or because no,
such party ever lived there ? 1

37
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5. Are Bailitls, upon service of Sumions sent ftom another

county, entitled to the fee of 13, for attending to swear ?
Some Cleiks allow mileage in both cases (3 & 4), othors
only in the 3rd, und othees not at all. :

Some Clerhs allow the I, (in 5th). others only when Sume
mons i3 served out of Bailiff *s own Division, and others do not
allow it at all.

Sinee oM Clerks and Bailiffs of Division Courts act under the
same bow, and are to be gnided by the same taritl of fees, their
charges shou!d be umform : and I am of opimon that if these
matiers e dischosed o your Journal, tus uniformity, se
wmuch required, may be established.”

We willingly give our views on the questions
proposed.

Ist. The object of the Division Courts Law is to
facilitate, as much as possible, the recovery o
small demands; and with as little inconvenience,
as may be, to suitors. The Legislature evidently
contemplated that the machinery of the Courts
would be worked out chiefly by the Clerks, and in
order to do this effectnally there must be system
and completeness in the performance of their duties.

The Transeript is directed to the Clerk, is the
undation of the execution 10 be issued by kim, is
a quast vecord of liis Court, and ought therefore 1o be
retained,  Regular returns should be made to the
Clerk sending "Pranscript by Clerk who receives it,
wnder his hand, and aathenticated by the seal of
bis Court.  The form of Return is not essential,
provided it shows all necessary particulars.  The
tabular form would seem to be the most convenient
—stating style of cause—date when Transeript
received—date when Excoution thereon issued—
date of Bailif’s Return and nature thereof. Any
number of Transcripts receiced fiom the same Clerk
may be included in one Return, if it is desirable to
do so.

2. We think they arc; at all events it seems
quite clear that the lransmission fee is taxable ; the
term ¢ for service™ in the schedule seems sufficient
to cover the charge ; and it may rcasonably be so
canstrued. In Webster’s Dictionary we find the
following definitions :—

“Service.”  Actual duty; that which s to be
done in an office.

“Serving” performing duty. < To serve an
atachmen.” 9o levy on ke prson or goods by
seizure.  *“To serve an execution.” o levy ¢t on
goods, &e. “To serve a warram.” To read 1t
and seize the peison.

3. Clearly not—as there is no “levy,” and no
“ money made.”

4. Cerainly not, an allowance for mileage in
such cases would open the door for fraudulent
delays, and is not taxable.

5. 'The affidavit may be szid not to be drawn till
the necessary bienks are filled in; therefore, when
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the Summons is served owt of the Bailiff’s own
Division, the fee of 1s. is taxable for drawing and
a'lending to swear to the affidavit—but not so when
served within the Division.

On the subject of Bailiff’s fees generally, we
would observe that tae plain doties of Clerks, in
all cases coming within their cognizance, is to
disallow charges illegally made by Bailiffs. They
are the taxing officers, subject to un appeal to the
Judge. The great objection to the onl Courts of
Requests was the excessive and illegal charges of
Bailiffs : and it becomes Clerks to keep a watchful
eye and strict rein on the Bailiffs who need it.
The suitor naturally looks to the Clerk for protection
against extortion ; and they have a right to expect
such protection at their hands.

A. C. asks if the claimant on an Interpleader S:immons is a

yarty within the meaning of the item 1n the schedule giving
a fee for search.

Undoubtedly he is; although the style of the
original cause is retained, he (the claimant) is a
necessary party to the proceeding. Itis, in effect, a
suit between the claimant and the judgment cre-
ditor; and therefore the former cannot be charged
vtlr(ilth the search fee, if the proceeding is hot a year
old,

Builiffs.—~In another page of this number is the
first part of a work written expressly for the Law
Jourral, on the otfice and duties of Bailiffs : it will
in a great measure, tzke the place of this depart-
ment in the Journal, but we will still continue to
observe on matters submitted to us for examination.
We cannot say that Bailiffs, as a class, support us
with any share of liberality—a number of them,
whom we looked for as new subscribers, have
returned the January number sent them. It may
be that these officers are already perfect in their
duties, or do not care to inform themselves. The
writer of the Manual (a gentleman of large experi-
ence) states that not ten oat of every handred
Bailiffs are properiy infoimed on their rights and
duties—-perhaps those who have refused arve
amongst the Informed Trn—we shall see: but as
they will, of coarse, not expect to have the benefit
of what others pay for, should a case arise a hule
abave their comprehension, some professional man
will be a fee in pocket.

Suitors—What the defendant should do belween
the service of Summons end the Court day. (Con-
g , OO
tinned from puge 23.)
The defence of sct-off.—The law of set-off is sim-
ply this: Where two comending panies  have

plaintiff, and then there is one judgment for the
balance. Two distinet causes of action are thus
settled in the same procecding—the defendant’s
notice of set off ansivers to the plaintiff’s Summons.

The notice is in effect a summons to the plaintiff
to answer the defendant’s own demand ; and it is
but 1easonable that the defendant should be held to
as much care in Ais pavticulars of set of as the
plaintiff is in /s particulars of demand ; espeeially
as the plaintiff ha= only six days’ notice 1o answer,
in the one case, while in the other the defendant
has ten days.

What is requisite in the plaintiff ’s particulars of
claim, already noticed in previous numbers, is
equally necessary in the defendant’s particulars of
setofl. ‘The defendant, in making out his set-off,
should give, where practicable, the particular items
in detail, in the ordinary form in which an account
is made out; he then adds a notice in the form
mentioncd in the February number, and serves the
documents as directed therein.

With regard to the amount of a set-off, the law
discloses two cousses to the defendant; for if the
defendant’s demand be for an amount (say £30 or
more), exceeding the jurisdiction of tte Court, and
he is able to prove an amount exceeing £25, the
Judge will non-suit the plaintiff, and make an
allowance to the defendant for his costs and trouble
in attending the Court : or if the defendant’s set off,
after remitting any portion of it he may please, does
not exceed £25, the Judge may give judgment for
the defendant for any balance found in his favour;
but if a_judgment be given for the defendant, it is
in full discharge of the whole setoft. When, there-
fore, a defendant wishes to have the matte~ finally
settled, and his set off exceeds £25, if he is willing
to abandon all over that amount, he should enter
the zabandonment on the set oft before e serves it.
If the defendant’s set off does not equal the plain-
tifl’s claim, the one is deducted irom the other,
and the plaintif! has judgment for the balance only.

It may sometimes happen that a defendant
neglects 10 serve in proper time the notice of
«Sratotable” defence.  Whenever that is the case,
the Judge is empowered to adjourn the case to
enable the notice to be served : thisis usually done
upon payment to the plaintiff of his cosis for wit-
nesses, &e.; and in any case in which there would
be a failare of jusiice if the adjournment was nat,
made, as where thefe is a set off and the plaimiff
is worth nothing, or leaving 1he country, the Judge
will he sare to grant the defendant’s upplication to
put off the case. o

With regand 1o seeuring the attendance of wit-

medual debts, instead of two distiuct actions and | nesses and the producticn of any necessary papers,
judgmoms being necessary, the defendant bas the | the defendant can take the =ame steps to obtainand
privilegc of seiting off' his demand: against the|serve subpeenas as the plaintiff; and should the
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defendant wish to have the action tried by a jury,
he must, within Gve days alter the service of the
Suinmong upon him, gne to the Clerk a notice
requesting o jury, and pay the Clerk the fees on
such proceeding.

P I e e e el
ON THE DUTIES OF MAGISTRATES.

SEETCHES BY A J. .
(Continued frim page A.)

THE WARRANT To APPREHEND.—{Continued.)

Every Warrant should shew on the face of it that
the Magistrates issuing it has jurisdiction. ' Sec.
8 of the 16 Vic. ¢. 178, puints out the requirements
of the Warrant, and coniains ample directions as
to when and where it may be executed, and for
its being backed, the section enacts :—

That every such warrant to apprehend a defendant, that he
may answer to such information or complaint as atoiesaid, shall
be under the hand and seal, or hands and seals of the Justice
or Justices issuing the same, and may be directed to all or any
of the con-tables or other Peace oflicers of the Termtorial Divi-
sion, within which the same is to be executed, o to such con-
stable, and all other constables within the Territorial Division
within which the Justice or Justices issuing such warrant, hath
or hage jurisdiction 5 or generally to all constables within such
last-mentioned Territorial Division: and it shall state shoitly
the matter of the informaton or complaint on which it 1s
founded, and shall name or othenwise desciibe the person
against whom it has been issued : and it shall order the con-
stable or other Peace officer to whom it is directed, to appre-
hend the said defendant, and to bring him before ene or more
Justice cr Justices of the Peace, as the case may iequire, of
the same Territorial Division, to answer to the said mformation
or complaint, and to be further dealt with according 10 law 3
and that it shall not be necessary to make such warrant return-
able ut any particular time, but the same may remain iu full
force untif it shall be executed : and such warram may be
executed by apprehending the defendant at any place within
the Territonial Il))ivi.-,ion, within which the Justices issuing the
same shall have jurisdiction, or m case of fresh pursuit, at any
place in the next adjoining Tenitorial Division, within seven
miles of the border of such first-mentioned ‘Yerritorial Division,
without having such warrant backed, as hercafter mentioned :
and in all cases in which such Warrant shall be directed, all
constables or Peace-officers within the Territorial Division
within which the Justice or Justices issuing the same shall
have jurisdiction, it shall be lawful for any constable or Peaze-
officer, for any place within the hmits of the jurisdiction for
which such Justice or Iustices shall have acted when he or
they granted such Warrant, to execute such Warrant in like
manner as if such Warrant were directed specially to such
constable by name, and notwithstanding that the place in
which such Warrant shall be exccuted shall not be within the
place for which he shall be such constable or Peace-officer
and if the person against whom any such warrant has been
issugd be nor found within the jwisdiction of the Justice or
Justices by whom it was issued ; or if he shall escape, go into,
reside, or be, or be supposed or suspected to be, in any place
weithin this Province, whether in Upper or Lower Canada, out
of the jurisdiction of the Justice or Ju:tices issuing the Warmant.
any Justice of the Peace within whose jurisdiction stch person
sball be, or be suspacted to be as aforesaid, upen proof alone

- -

[1) Inve. Peerless, 1 Ad & E (N.S.) 173,

upon oath of the hand-writing of the Justice or Justices issuin
the Warand, may make an indorsement upon it. signed wit!
his nune, authonzing the execution of the Warrant wn'nin‘}_us
jwisdiction ; and such endorsement shall be a suflicient anthority
to the perzon hiinging the Warram, and to all cther persons o
whom 1t was ori;.zmn:]}v directed, and to all con:tables or cther
Peace-officers of the Tenitorial Division where the endorse-
ment is made, to execut: the same in any place within the
iwi-diction of the Justice of the Peace endorsing the :ame, and
to cany tae ofiender, when apprehended, hefore the Justico or
Judtices who firet issued thie Warmant, or some other Justice
kaving the same jurisdiction. ’
This section provides that the Warrant shouid
name or otherwise describe the defendant. When-
ever the name is known it should be accurately
stated in the Warrant ; but if the name of the party
be unknown, the warrant may be issued against.
him by the best deseription the nature of the case
will allow, as, “the body of a man whose name s
unknoum but whose person is well known, and who
is employed as a teamster, &e., and who wears,” &¢.(%

[t is evidently contemplated by the section that
Warrants should be directed to authorised officers;
and it is better, on every ground, that such persuns
only should be employed. Constlables are the
proper officers of Justices of the Peace—are bound
to execute their lawful Warrants; and publicly
lknown as Peace-officers, and possessing a general
authority, they can perform the duty more efliciently
and with greater safety.

No objections lie for want of form in the War-
rant, but if the defendant has been deccived by
any variance in i, the hearing must be postponed,
as we will see wmore particularly when ihe pro-
ceedings at the Hearing are considered—foims of
Warrants in the first instance, and after Suminons,
are subjoined.i3.

(2] 3 Chstty?s Crun. Law, 39.
(3) The following forms are taken from the schedule to the Act 16 Vie. ¢, 178,
Warrant in the fiest instance.

Province of Canada,
{County, or Unrted Counties,
or as the cass may k) of

‘T'o all o anv of the Constables or other Peace Officers in the said (County of
nited Countics, or as the case may be) of H

Whereas information hath this day been luid before the undersigned. (ome) of
Her Mwesty?s Justces of the Peace w and for the saud (County or United Couna
ticS. OF a8 the casz may be) of , for that A 1. (herv strte sherdly the
matter of enfermateon) : sand vath temz now winle before me subetantiating the
maiter of ~uch wtormution: These are the.efore to command yen., i Her
Mayeaty?s name, forthwith 10 apprehend the siid A B and 10 bnng him Yefore
{me) or some one or mose of Her Majesty i Justices of the Pewce ih unid for the
sa1d (County or Unuted Countues. or as the case may b.) 1o answer 10 the said
wformanon. and 10 Le further dealt with according 20 faw.

Given under my Hand and Sea), this . cay of .intke

rear of aur Lord , at s in the (County, 6ras the case may

&) aforesazd. Y
J. 8. [.8.]

Warrant wien the Summons is disobeyed.

Provinee of Canada.
(Ceunty or United Covntirs,
or 0% the case may bz) of
To %l or way cfihe Conctatles ar nither Perer
Counties o1 a3 the case mgy de) of
Whereas ou Just past. uformation was 1aid (or ce:rplaint wig
made (Before s (cre) of Her Majestv's Justices of 1khe Peacs i

pﬁcm in ke (Counryor Lnig

and for e 8233 County o1 Uunited Counties. a7 as the case may ) of
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APPREHENDING THBE DEFENDANT.

When a Warrant is put into the hands of a con-
stable, he should, as soon as he possibly can,
proceed to find out and arvest the defendant. ¥ An

arrest may be made in the night uxwell as the day, |

but not on a Sunaday, unless the offence charged
includes a breach of the peace, or felony, &e.t

for that A. B. (§r. as in th: summonsy
the Peace then issued (my) Smnuous wito the said A B, commauding him in
Her Majesty’s name. 1o be and appear o < at o’cloek
in the forenovon. at . before (me) or such Justices of the Pegce |
a3 might then be there. to answer unto the said information (or com plaint) and ;
%o be farther dealt with accordmz to law: Aund whereas the said A B. hath |
naglected 1o be and appear at the tinme and place so appointed in aind Ly the said |
Summons, although it hath now been proved to wie upon oath that the suid
Bununons hath been duly served upon the said A, B.: These are therefure to
command you, in Her Majesty’s nume. forthwith to apprehend the said A, B.
g\d to bring him before (m+) or some one or more of Her Majesty?s Justices of

o Peace in and for the said (County or United Countics. or as the rase ma y be)
to answer to the said information (or) comnplaiut), and to be further dealt with
according to law.

Given under my Hand and Seal, this
the year of our Lord at
aforesaid,

. day of , in
s in the (County, cras the case mey he)

J. 8. [ns.}

{4] Dait. 169 p. 401. In making an arrest. no more force than is actually

fiecessary should be employed. and the defeudant should in no case ke hand-
cuffed unless thece be reason to suspeet e will use violence or attempt escape
(see Wright v, Court, 4 B. & C. 533). Tue Dillowing observarions, tukeu from
8 pablished aldress. bx Judge Gow . o the duties of coustatles, may Le sut
joined as giving full prartical instruction. far the guidaice of officers : —
. What an Arrest.] —An acrest s the 2pprelenling or deiiniug of the perscn
order to be fo-thcoming to answe. an wieyed or sispecied crie.  Tie ofiicer
should not merely conteit himself with s ing the cidender. but should actualiy
arrest im ; so that if he escape. or 1s reseucd by othess, he or they may te
subject to the penalties of escape on arrest.

0 constitute an arrest. the party shouald. if possible, be touched Ly the con-
stable : bare words wiil not make au arrest without laying hold of 1he person.
or otherwise confining him. But if an officer come iuto a room. and teil the
party he arrests him. and locks the door. this is an arrest. for he is in custody
of the officer.  Or if 1 auy other way the party submit himself by word and
&ction to be in custody, it is an arrest _

How made.]—A coustable sworn and commonly knowin. acting within his
own township, need not show his warrant. but he shuuid in ail cases acguaint
the party witﬁ the substauce of it, aud the cause of arrest, )

In every case where the constaile ucls out of lus own township where he ix
not known 1o be a constable. he should produce his warrant if reguired ; and to
avoid all excuse for resistance. it 1s recornmended, whenever demanded, that
the constable should produce and allow his wacrant to be read; but iu no case
13 hie required to part with 1t out of his possession. I ihe party snatch or take
lh_e watrrant the constable has a rigiat o force 1L fronl biny, Using Lo wiecessucy
vicleuce in doiug so. . .

Resisting Oficer.] —A constable is hound to use the utmost caution and for-
Biarance in case of resistance, but he way kawlully use force 10 overcone re-
sistance. 'The force used should not exceed the necessity of the caze. and
sihuld cease the inslant resistance is uver—lu LeUL OF abllse & Prisoner wio is
pawerless is both wunauly wod illegal.

Dty after Arrest.) — e coistaule should 1mpose no more force or restraint
than may be necessacy o prevent escape. Waere the eliargs: s (or assault, of
other comparalively minor odedce. a1 the derendaat is of good repute. aml
tiece is no probabiilty uf ius auseoitding. less restratil suy be considered neces-
wary thau in oifences of a grealer magiutude,

he age and boduy steength of 4 prisoaer are matters to be thought of by the
constabie in detemiuing te wmount of restraint Le will wse. e certadaly
ougat to treat his prisodcr with kinduess aud huwmwanity. and should use o un-
Neuessary severity or constrawt. Yelitis his vounden duty 1o use all reasona-
ble precaution to prevent escape, cspecially for seclods odeaces, or 1f there Le
any appreheasion of an altempt to escape o the part of the prisouer. or rescue
by others. If several persons are acvested 1o an odence, and it be a serious
one, the parties should be kept separate 1rom each other, aud not permited to
have any commuication previous 1o being brought before the Magistrate for
examination. )

General durections. ]—\Where the constable has made an arrest, with or without
warraat, he should, as soon as possivle, bring the party before » Magistrate,
secording to the tecms of the warrant, and if guiliy ofany unneeessury delay he
will be liable 1o punishument ; bur it the arrest be ade i or neac the nigat. or
at a time when the prisoier cannot well be brougiit betoce the Magistrate, or iff
there be dauger of rescue, or the purty be ill wid unable wen to be brought up.
the couslable may secare him in the County Gaol. ina lock-up house. or other
safe place till the next day, or untl it tnay e reasonanle 1o bring him up before
the Magistrate ; but a wacning is agahi given against any unreasonadle detention.

If the warrant be 10 bring the pacty betoce e Magstrate who izsued ity the
constable is bound to bring hun vetoce the swne Magistrate ; but if' the warrant
e t0 bring him betore auy Justice of the Peace of tac Couuty. then the power
of election i3 in the constable. aud uot in the prisoner, und tie foriner may pro-
,qe;d to any convenient Magistrate in the County. When the prisoner is vrought
‘hefore the Magistrate, he i3 still coustdered in the cuxtedy of the officer, unul

&d or discharged, or comumitted o prison.

A
Warrant continues in force until it is fully executed .

And whercas (1) the sald Justice o1 ¢

and obeyed, provided the Magistrate granting it so
'long live.l®) The defendant should be brought
'without delay before the proper Magistrate ; and
it iz the duty of the Magistrate to make such
arrangements with the oflicer who is entrusted with
the execution of a Warrant, that the case may be
brought on to a hearing as speedily as possible
after the arrest: to detain a party for an unreason-
able time on any of the minor charges which
Justices are empowered to determine, would be
very improper; indeed, it would be both illegal
and unjust.

ON THE DUTIES OF CORONERS.

(CONTINUED FROM PAGE 26, voL 2.)

IV.——MINISTERIAL DUTIES OF CORONERS.

Acting ministerially, the Coroner has powers
aralogous to those of the Sheriff in serving process,
levying under execution, &ec.; but they arz only
exercised where that officer is disqualified on
account of being a party to the suit. Stephens
says that he is the Sheriff’s substitute, and that
“wrere just, exception can be taken to the Sheriff
for suspicion of partiality, as that he is interested
in the suit; the process must then be awarded to
the Coroner, instead of the Sheriff, for exceution of
the King’s Writs.”l«] There are other ministerial
duties attached to the office, in England, which
are not applicable to this country ; so that we will
proceed to notice the Fees payable to Coroners on
Inquests, and when acting as the Sheriff’s substi-
tute.

V.—CORONERS’ rEES.

By the Stat. 3 Hen, VII. c. 1, ¢ the Coroner shall
have for his fee upon every Inquest 13s. 4d. of the
goods and chattels of the slayer or murderer, if he
have any, and if not, of such amerciaments as
shall fortune any fownship to be amerced for escape
of such murderers.” And by 25 Geo. II. ¢. 29, s. 1,
for every Inquisiticn (not taken upon view of a body
dying in Gaol) he shall have 20s., and also 9d. for
every mile he shall be compelled to travel from his
usual place of abode to lake such Inquisition, to be
paid by order of the Justices in Sessions out of the
County rates, for which no fee shall be paid. And
by sec. 2 of 25 Geo. 1. c. 29, for every Inquisition
taken, on view of a body dying in prison, he shall
be paid so much, not exceeding 20s., as the Justices
tn Sessions shall allow to be paid.

By Rule of T. T. 5 Wm. 1V, it is ordered that
the following fees be allowed to Coroners for
services hereinafter named :—

[6] Per L’d Kenyon, C. J.; Peak R. 234; 1 Esp. R. 218 {s. ¢.); and see I

{69Co 88 PCar.2¢. 7,86

Vic. c. 178, & 2
{al 4 Just. 2,
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“For summoning Jury and making retum to Clerk
of Assize, for cach Juror actually and nceessariy
summoned, 1s. In other respecis, same fees as
to Sheriff for similar services.”

And by Rule of II. T. 12 Vie. it is ordered,
% that in future the same fees be allowed to Coro-
ners, for services rendered by them in the excention
and return of process in eivil snits, ax wonld be
allowed to a Sherifl for the same services; and
that when, according to the nature of the process
and the service rendered thereon, the Shevifl;y if he
had discharged the same duty, wonld have been
allowed poundage, the same poundage shall be
allowed to Caroners.” The poundage and fees
allowed by L, L. 10 Vie. are as follows i—

Poundage on oxecutions, and on attachiuents in
the naturo of executions, where the swn levied
znd mado shall not exceed £100,............. §percent,

Where it shall exceed £100, and be less than £1000,
£5 pey cent. for first £100, and 24 per cent. for
residue.

Over £1000, 1} per cent. on whatever exceeds
£1000, in addition to the poundage hereby
allowed upto L1000, in Hen of all fees and chiarges
for services and disbursements, exeept mileage in
going to seize, aud disbursements for adverti-e-
ments; and, except disburements necessanly
incusted in the cause, and removal of propedty
in cases not exceeding £100, to be allowed by
the Master in his discretion.

For schedule of gonds taken in exeention, mcluding
copy to defem’fant, if not exconding five folios of
100worda,. ...ooevi v eiiin el e Bz,

For each folio abavo five foliog,, . ......... e 0=,

Advertisements of lands in the Gazetie, the sum
actially disbursed.

Drawing up advertisements when required by law
to be published i & newspaper, and transmitting
same, in each suit,. .........

Notice of sale of goods incachsuit;.............

Natice of postponement of sale in each suit, . ...,

Service of Writ of Possession or Restitution, be sides
travely oo vein s et e

Bringing up prisoner on Attachmewt or habeas
corpus, besides travel at 1s. peramde, . . ... ...

For travel from Count-House to place of service of
process, and in all eases for actual milenge when
serviee is performed;. .. ... .ol e . Os.

Od,
6d.

Od.
. Gd.
s 3d.
O,

. Od.

6.

FEES IN RELATION TO INQUESTS.
Precept to summon Jusyy . oo oo e iveeennavnnnnnnn 2. 6.
Impanelling a Juey,. . ool N sese Bs. Os.
Summons for Witness, each. . .ooviviiian it Is. 34,
Information ov examination of each witness,...... s 3
Teking every Recognizance, . ....... 23, 4.
Neceasary travel to take an Inquest, per mile,.... 15 Od,
wking Inguisition and making retumn,
Kvery Wartane, . ... P

I L ETERRY

Coroners, i medieal men, when ecalied upon to
give ovidinee jn conseguener of any professional
services remmdered by them, or o give professianal
opinions, are alxo entitfed to reecive 20« per day ;
and for every 20 miles travel) to and from the
Caty e,

(10 B3 TANENITL )

MANUAL, ON THE OFFICE AND DUTIES
OF BAILIFFS IN THE DIVISION COURT.

(For the Law Jewrnaly Be V.

It is no excuse {or the negleet or violation of the
Rules and obligations of a calling, that the indivi-
dual has not taken the pains to learn what they
were. The oflice of Division Court Bailiff' is one
of great importance to the public at kuge ; and if
the dutics pertaining to it be nat honestly and
efliciently discharged, the Division Conn, instead
of being an advantage to business men and iti-
aants, would become stmnbling blocks and shoals,

In thic conniry, dealers ave obliged to trustout a
very large portion of their means, and the Division
Courts were created for the express purpose of
aflording a speedy and cheap method of vecovering
owtstanding delns and eliims,

Where the Sherifl has ten Wreits to serve, the
Divigion Court Bailiff bas one hundred or move 5
and the proportion of Fxeeutions i< not less. How-
ever able, faithful and diligent; the Clerk may be,
it is impossible that any Court can be efliciently
viarked, or the interests of the suitors properly pro-
tected without an able Bailiff; and those ounly
deserve that name who are theroughly sequainted
with the nawwee of their dutics. The legal serviee
of the Swmmnons is the foundation of every suit,
aud all process passes though the officer’s hands.
An offices whose duty it is to camry ont the judg
ments of the Jaw against offenders, is never a very
poputar fanctionary ; asd Bailifls, from the natwre
of their business, and the manber of persons (often
the worst characters in the communiy} with whom
they are brought into contact, are paiticolarly
exposed to prejudices, and must expect constantly
10 meet with difficulties.  They will find at every
step persons ready to take advantage of any-litte
error or irregularity, and to annoy by complaints,
Jor 10 pounce down upon them for damages-and
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costs, A Bailift' is considered ¢ fair game” at all
times; und woe to bim if he makes a slip. Of
course this feeling springs from a wretched and an
absurd prejudice ; but as we know it does exist, it
becomes doubly necessary for the oflicer’s own
protection that he should have a thorough know-
ledge of his duties, so as to be able to act with
safety and without delay on arny emergency. He
cannot have the Clerk always at his elbow to
instruct bitn, nor can he apply, out of the regular
course, to the Judge. There are a great number
of Bailiffs in Upper Canada, none of them over
well paid ; and in the less populous Divisions their
remuneration is very small, consequently, in many
cases, the office is filled by men of very limited
education ; and yet the public expect perfection
from them all. The writer has been connected
with the Local Courts for more than thirteen years:
and although a recently published analysis, by one
of the Judges, has aided in facilitating an acquaint-
ance with the Division Courts’ Statutes, Rules and
Forms, yetthere is reason to believe that not two out
of twenty Bailiffs are able to select the clause in the
Act bearing on these duties, and to trace their con-
nection with cach other and the rules of practice ;
therefore the necessity for further instruction to
Bailiffs : and the object of this Manual is to place
before them, in plain language, every part of their
duties in detail, with full and minute instructions
how to act with safety under any, and every cir-
cumstance likely to arise, and giving all the Forns
necessary for a Bailiff to have. There will be no
pretensions to originality in the following pages,
but all that concerns a Bailiff will be placed in an
orderly form, that every officer will be kept from
serious blunders by having the Manual to refer to;
and even those of the humblest capacity may profit
by a perusal. It is hoped that County Judges will
farnish notes of their decisions respecting the office,
to be engrafted in the work for general information.
Every Judge must desire to see officers well in-
structed; and it may be added, that their own
comfort in the discharge of their duties, will be not
a little increased by having well informed Bailiffs
in thejr Courts.

An sxperienced County Judge, ir examining the
Division Courts Law, phserved et It i3 very im-
portant that Bailiffs.should be kept to the strict line

of duty, and that diligence, as well as fidelity,
should mark their proceedings.  The public value
of an Inferior Comrt is not a little dependant on the
aciivity, intelligence and honesty, of its ininisterial
officers; and theie are lew things more gulling to
a suitor than to find bhis rights delayed or his claim
lost by the carelessness or misconduct of a Bailiff :
even for the officer’s own sake, particularity is
necessary.”  And it may be added, that the duties
incumbent on Bailiffs by the Statutes and Rules ars.
not more obligatory than the duty incumbent on
the Judges, to see that these duties are faithfully
discharged. The subject will be considered under
the following general heads:—Appointment of
Bailifls—Duties of Bailiffs before Cuurts; in the
service of Process, &c. ;—duties in Court ;—duties
after Court in levying Exccutions and executing
Warrants, &c.—Fees of Bailiffs—Actions and pro-
ceedings against them—The provision of Law for
their protection and indemnity.

U. C. REPORTS.

GENLCRAL AND MUNICIPAL LAW,

{In Chambers.)
Attorneys) Privitegze from Arrest,

A rule nisi was obtained in Michaelmas Term last, calling
on Neil Cameron Mclntyre, one &ec., to show cause why a
sum of money found to be due by him, on reference to the
Master, to M. Holmes & Co., on account of claims placed by
them in his hands for collection, should not be paid over. The
The rule was afterwards made absolute, with costs, and a
copy thercof, with the Master’s allocatur of the costs taxed,
was served on him.

In Hilary Term last, a rule for an attachment was moved
for and granted, and said Mclntyre was immediately arrested
in Osgoode Hall.

A summons was taken out in Chambers, by Mr. Burns, to
set aside the arrest on the ground that said MclIntyre was pri-
vileged from arrest while attending at the Hall on professional
business.

Carroll showed cause.
Reserved.

Burys, J.~—Privilege 1s of two kinds—permanent and tem«
porary. As an attomey, he is privileged from being arrested
and held to bail in an ordinary suit; and when arrested, would
be discharged upon entering a common appearance. The
reason of this privilege is founded on the assumption that he is
always in court attending to his clients’ business. The privi-
lege does not apply when process of attachment is ordered b
the Court against an Attorney, for it would be inoonsistentwit{
the power of the Court to punish by attachment, if at the
time there ezisted a privilege against being amested. 1! »
quite clear the attomey is not entitled to a general privilege,
and the %:’gesuon then is, whether there be any temporary pri-
vilege -while he was at Osgoede Hall, supposing him o be
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there attending to his client’s business. These clients, to
whom he has been ordered to pay monies collected, had atone
time the same right to exact his services in their business as
others had, and I do not see that he was relieved from that
obligation because they have asked the Court to punish him
for disobeying the order of the Cout, and for that reason any
argument founded upon the privilege being so founded on the
nghts of suitors, fails, The attachment, it is true, partakes of
the nature of civil process, so {ar as allowing the person
attached to put in bail to answer, but it partakes of a criminal
nature in this, that if the answers be unsatisfactory, the con-
tempt which has not been purged remains, and the person
attached must remain in custody at the pleasure of the Cout,
or be delivered by due course of law. The attachment issues
by reason of the contempt having been committed, and the
question is, whether any temporary privilege exists against an
arrest being made upon the writ.

In the ordinary case before mentioned, the privilege exists,
because it is assumed that the attorney is always in court ; but
i a temporary privilege exists, it is upon the assumption that
the person has gone to court on some business, and has a right
to return home before being arrested. To make both these
assumptions in an attorney’s favor, where his attendance is
upon the same court, and against the process of the court, for
a contempt of the court, does not appear to me to be consistent.
1 think he has no personal privilege as against an attachment
ordered against him for a contempt. So far as respects the in-
fringement of the franchise of tIl)le court itself, by an arrest
being made within its precinets, that belongs to the Court, and
the arrest would be good. See Kirkpatrick v. Kelly, 3 Doug.
30. The fact of the Court having ordered an attachment for a
contempt of Court, shows that it was not intended to claim a
tight exempting the person from being arrested. This power,
in my opinion, overrules any privilege which the attorney can
claim in favor of his person ; and, therefore, I must decline to|
discharge him.

TaE Bank or Uprper Canapa v. WirLiam H. Warp, Jacos C.
Bary Axp HiraMm MARLATT.

Juigment as in case on non—suit—Confession by some of ssveral defendants after
- Practice Court, Trinity Term, 19 Vie.

Ricuaros, J.—In Easter Term last a rule nist was obtained
for judgment, as in case of a non-suit for not ;‘roceeding to
trial pursuant to notice. During the term Mr. Eecles moves
to discharge the rule, and files the affidavit of Mr. Lawder,

riner of plaintiff ’s attorney, stating that after the cause was
entered for trial, two of the defendants, Ward and Marlatt,
gave a cognovit for the full amount due the plaintiffs in the
cause, together with all the costs of that suit, as a final settle-
went thereof, which was accepted and received as such, and
the record thereupon withdrawn.

I had intended to make some further inquiry as to whether
the defendants were sued as makers or endorsers of a promis-,
sory note, so that there might be a separate judgment for each
or for one defendant, and against the other two, pursuant to
the statute—but the case of Monk ». Bonham, 2 Dowl 336, L.
C.2C. & M., 430; 4, Tyr 312, seems to me to decide the
question. 'That was an action against defendant, as acceptor!
of a bill of exchange—plaintiff” having given notice of trial
without proceeding to trial. Accordingly a rule nist was ob-
tained for judgment, as in case of a non-suit. Cause was
shown on affidavit that the bill had been paid and the action

gbandoned, and that defendant knew of the payment in
November. In support of the rule, it was urged that as de-:
fendant disputed his lizbility as aceeptor, andhad not paid the
bill to the plaintifl, he was entitled to a perenuptory undertaking

I think, therefore, the rule in this case must be discharged,
but without costs-

BowEgn v. Saims ET AL.

Arbitration—Awnrd bod if not final in respect to matters in difference and reference
!;el;ng a general one—Affidavits showing fucts on whick award is hased. when
vwed.

Practice Court.

In Trinity Term, 19 Vie., Mr. J. D. Armour moved to set
aside an-award made between the above parties. The grounds
of the application are fully set forth in the judgment.

Burws J.—The objections made against the validity of the
award are—1st. That the award does not decide the suit, nor
right for which the action was brought ; nor does it dispose of
the suit.—2nd. That it does not decide whether or not the
plaintiff was entitled to the use of the stream mentioned in the
award.—3rd. That it does not decide whether the defendants
had or had not a right to divert the stream.—4th. ‘That it does
not show for what the sum of five shillings per annum, directed
to be paid by the plaintiff to the defendants, was to be paid,
or why the same was ordered to be paid.—5th, That it orly
puts an end to the differences between the parties (if it does at
ally for the period of five years.—6th. That it is not certain,.
and is not final and conclusive between the parties, and does
not finally dispose of the matters in difference.

With regard to the first objection, it does not apé)ear by the
submission that there was any suit to be determined or decided
upon in particular—none is recited or mentioned.

The reference is by bond, the condition of which is a general
reference. Before the condition, it is recited that differences
and disputes had arisen between the parties, respecting a
certain stream of water or water-course, rununing on lots num-
bers 32 & 33, in the 3rd concession of the township of Clarke
and the diverting the same by the defendants, whereby thé
cattle of the plaintift were prevented from enjoying ?18 use of
the same. The aflidavit of the plaintif], on the appiication to
set the award aside, states that a summons was sued out by
him against the defendant in respect of such matters; but
before the pleadings, the matters were referred. What the
plaintiff might have alleged, as an injury of course, I can only
conjecture from the affidavit, and from what is recited in the
submission, and what is stated in the award. There ig nothing
upon which to found an enquiry whether the suit was or wag
not disposed of. All the other objections came up on the
award, which says that the defendants ¢ shall turn the stream
so that the plaintiff shall have the same use of the water as
formerly he had, for the period of five years from the date
hereof : and the plaintiff shall pay or cause to be paid to the
defendants, or either of them, or either of their heirs, &e., the
sum of Bs. per annum, on the 6th of August in each year
during that period.” The affidavits filed on the part of the
plaiutiff state that the stream in question has flowed to the
plaintifi ’s land, just touching it, and then crossing the road
and going back to the defendant’s land, for upwards of twenty
years, and that the plaintiff used the waters for his cattle : and
1t is said such evidence was given before the arbitrators.

In opposition to the application the arbitrators have sworn
that the plaintiff did not satisfactorily show that he was entitled
to the use of the water of the stream in dispute, or that the
water ran upon the plaintiff’s land, except in cases of flood.
Affidavits showing the facts upon which the arbitrators based
their award are not allowable, unless for the purpose of attack.
inz the award on the ground of corruptiou of the arbitrators, or
that they have taken matters into cousideration which ti]r} -
should not have dove—not being referred 5 or have omitted \t?) .

ir_l order to recover his costs. The Court held there was a sufli- | award apon matters which were referred and brought to the;
cient reason shown for not forcing the plaintitl to tiial, particu- | notice, Suppose it to be quite true that the plaintiff did not
larly as' defendant might try the case by proviso, in order to) enjoy the use of the water of the stream except at floods, still

obtain his costs.

| that was a right which he had, and could not be deprived of
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unless by kis own consent. 1 do not see npon what principle
the arbitrators conld imagine thit they had a right to oblige the
defendants to restore the plaintifl’s right to the use of the tlood
water for a period of only live years, and nake the plaintiff
pay the detendants 53 a-year for i, if the 53, a-year was
awarded for that purpose,

‘Takiteg the award, however, upon the fiee of it it is clearly
bad, It s manifest that it i< not final, for ufter the expimtion
of the five years the parties wonhl by m g w3 -0 situation than
they now are.  The wwanl adwmits . =ady the plaintid
had some uge of the stream, for the defendants are ur«‘vm\l tu
tern © as ke formerly used ity and tv do =0 for the space of
five years.

If the plaintift accepts this award, and pays the 5. asyear
for the five vears, he would do & great deal to destroy any
tight he might after that period set up to the nse of the water,
Why the arbitrators shonld have dispased of the matters
between tho parties fiir five years, leaving then at the end of
that titue in a worse situation than wow, 13 difizalt to under-
stand.

The awand must be set aside.

Dxax v, Tar Perersorovair axo Copouna Ratnway Company.

Aevitration=Divae:ry of feesk evidence after awnd mads owt, of itelf sufficiont
10 sct it acidey defendunts bring previously axvare of suck ¢ vidence having existed
and ditigent swarch therefor Kacing beas intde—Query. 16 awwind cox'd dut hro
ben mbmied, or if application to o sv haul buer refunid, 10 enadle dfurdants to
make further search ?

Practice Court.

Bunys, J.—~The facts are, that in March, 1835, the plaintiff
commenced two actions against the defendants, one in trespass
1o his land for building the railway across it, aud the second
for 50 constructing the milway as to make a breach in his mill
dam, and thereby cause him an injury. i the action of trespass
the partics pleaded to issue; aud in the other the writ was
merely sued out and served. On the L6th of June, 1833, both
of these causes of action were referred to arbitration, and also
all other matters between the parties, exeepl a certain action
of cjectient brotight by the pluntatl against the defendants,
On the 1ith July, 1835, the arbitiators ma le an award, and
thereby awarded that the defendants shdhld pay the plantiff
£16 13s. 4d. for damages m respeet of the aclion of trespass ;
and in respeet of the other nudters in diderenes, they foml
that the defendants did azree with the plaintiff to make and
maintain an embankment from the waste way of the plaini ’s
dam, and along the line of the wmilway, s0 as to enuble the
vlaintifl to mise the water in his mill pond two feet higher than
ie could before the milway was construeted across his land,
and they awarded that the defendants should pay the plainti:f
the sum of £33 6s. &\, for the damage oceasioned to tire plain-
tiff in conscquence of the breaking away of the embankment,

The defendants have now moved to set aside the award, on
the ground of discovering important evilence sine2 the award
was made.

The evidence since discovered is as follows.—In 1833 a
person was employed by the defendants to purchase the right
of way for the railway frin the propietors of the Lunds tnroaeh
which the rilway would pass; and on the 16th May, 1833,
the plaintiff signe:f a paper as follows: ¢ 1 hereby azree 0 sell
the said Company the neht of way aceoss wy ol Foing part
of lot number 9 in the 3nd evncession of Hamilton, for the price
of £13, includimg all demage s provided Tam not poovened
from raising the water ot 2ty land two feet sbave the present
working level, and abso that a ~witch is bit on said roilon
Iot No. 9 in the Ath conceaion of Hamilton.”

Indorsed on this paper, dated 23rd September, 1853, isa
receipt for £7 10s., pait of the £13. It is shown that this
document was not produced to the arbitralors, and has only

¢n found since the awand was made. It i3 further sworn to

that the paper was mislaid before the arbiteation, and could
not, after a diligent search, be found, and has been found
sinee winonyg papers not connected witle this iatter,

One of the arbitrators swears that if he had seen the dosu~
ment before he conseuted to the awand, it would have made a
veryairterial differenee in his mind as to the conclusion he
wonld have arrived at.

In opposition to the application, the other two arbitéators
swear that bad they g2en the document, it would not, in their
L estimation, have meule any diffecence in their minds as to

what shoukd have been awardel to the plaintitf, b

“This is a novel avplication.—The cases T have been refesred
to on the subject of the discovery of fresh evidence, where the
Coart hias interpaved, are ¢aes chielly after vercict,  What
Lord Hardwicke said with respzet to awands, i3 this: « I will.
niot 2ay that in no case whatever, new matter discovered after
the award will not atfeet it—bat I do uot know any case where
it has been albhwed, An awand ditfers fromn a decree in this
respect—a decre: is compalsory.  Tae parties canuot bring on
taeir canse, or deluy it bafore the Court 5 but an award is the
judgzment of Judges of the parties own choosing ; and the
neeid not submit, until fully approved of, the merits of their
case; and if they do, it is their own fanlt.»* ’

In the present case the arbitrators were not obliged to
make their wward by the day named, for authority is given to
Ie.\lvnd the tine 5 aud, in fact, they did extend it.” It is strange

that the arbitrators were not asked to delay the final award
until the docuinent should be found, for I infer from the affida-
vits that those in charge of the Company’s interests before the
arbitrators knew of its existence belore the award. The arbi
teatoss would surely have granted time for the purpose of
tsearching for it.  Suppose, however, that I am not correct in

supposing that the document was o known to exist before the
award inade, then it is purely a case of the discovery of a do-
cument after the award made.  Eardly ». Otley, 2 Chit. Rep.
12 does not support the preseat nlz’)lication, beeause more was
required than merely stating the discovery of fresh evidence.
It should Le shown that there was some surprise, and that the
evulenee was such as reasonable diligence could not have ob-
Hained.  In this case it is showa that a person was employed
| to purchase up the rights of way, and that was one of the very
- points in wssue in the action of trespass,  Surely a very moder-
}ate amonnt of dilizence might have enabled the defendauts to
t have procured evidence of the vlaintiff’s assent to the land
bewny taken for the railway, even though the paper showing
his assent had been forgotten and could not be found. The
price he agreed to sell at was £15, and the amount awarded is
£16 135, 4d.  Whether the arbitration took into consideration
the £7 10s. paid on the 23rd Septenber, 1853, does not appear ;
and [ have no means of ascertaining. 1 suppose, however,
they did nat do so.  If they did not, it was a moral fraud in
the plaintiff to conceal that fact from thenr ; but I could not, on
that account, set aside the award, for the fact of the plaintiff
having received the money was equally well known on the
other side, and the parties have left all ‘matters to judges of
their own choosing, with power to extend the time for making
an awaed, from time to time, to enable every matter to be sub-
mitted for the consideration of the arbitrators.  How can [ tell
but that the knowledge or information discovered after an
award made, may uof purposely have been withheld, if the
mere discovery were a suificient ground to set aside an award 2

In Swuth v. Samsbery, 9 Bing. 31, it was discovered after
an award made. that oue of the parties examined had been a
convicted felon, The Court dud not 250w that to b2 a sufficient
erraund 1o ~etting a~ide the awenl.  Pehnore ¢ Hood, 8 Scott,
1823 and S Dows. 21, Tho Court wonld not interfere against
tan awarnd wiere it was shown that the arbitrators had been
, mposed upon by a fulse statement of the witness.

‘The Rule must be discharged.

.

*V'ile note to Henning v. Swinzerzon. 1 Coop. C, C. 418,

i
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THE ADMISSION OF ATTORNEYS.

Tune Law, as it now stands, respeeting the ad-
mission of attorneys to practice in Upper Canada,
was very fully examined by a contributor (A.B.V.)
in the last September number of this Journal.  We
trust the matter so forcibly pnt may engage atten-
tion, and that the suggestions in the article referred
to will be acted on. Our contributor’s views are
mwore than fortified by the opinions since expressed
in the Law Times (a periodical distinguished for
the uprightuess and talent with which it is con-
ducted), vespecting guarantees for the educational
fitness of Attorneys.

In England, there is an examination before the
Attorney is admitted ; in Upper Canada there is no
such thing; and therefore the remarks in respect to
the English Attorney apply with more foree to the
same class in Upper Canada. In a late number of
the Law Times, the editor, speaking of the plan
recently submitied by the Inns of Court Commis-
sioners on Legal education, says: “If a Law
University is to he created, why should it not be

such in its entirety, and embrace the whole pro-!

8

fession? It is to the public of vastly more import-
ance that the Attorneys shonld by honorable and
cducated gentlemen, than that the 8. should be
such. Clivnis ean proteet themselves against an
ignorant Barrister, but not against an ignorant

Attorney. A rogue in 2 gown and wig ean do no
grea! harm j but a rogue, pormitted by the Court

1o style himself ¢ gentleman, one” &e., may (and
sometimes does) ruin the client witevly, before the
client knows what wrong has been done”  Our
coniributor (\\. B. V.) said, in September last:
“It is desirable that an edueational test shonid be
applied to Attorneys as well as Barrisiers, and
there is more need fov it: the former are infinitely
more in the way of inflicting injury by ignorance
or turpitude than the Iauver; and, from the very
nature of their duties, with lewer cheeks.”

~

Further, the business of the Attorney lies chiefly
in his private office with his clients; the Barrister
exercises his calling chicfly before the Judges and
the public at large, surronnded by those restraints
which an upright and firm judiciary, and a well
dirccted public opinion, impose.” [t will be ob-
served how closely both writers cqrrespond in theiy
views on the subject. The article in the Law
Times proceeds: —“ A Law University wonld
afford an admirable and most cflicient machinery
for the advancement of the Attorneys as a class.
Why should not the articled clerk be required to
be a member of the Law University, admitted after
such am examination into general acquirements as
would secure in him that he had received a liberl
education? When admitied, let him make his
choice for which branch of the Profession he wili
study. If he chooses the pradem course, and
prefers thriving as a Solicitor 1o starving as a Bar-
rister, let him then be articled.  laving served
his articles, let him apply again to the University
for permission to practice ; but now after an exam-
ination into his legal competency. 1t at any time
thereafter, he should desirc to quit one branch of
the Profession and go to the other, it should be
competent to him to do so, on again offering him-
sclf for the special examination to which the appli-
cant for that branch should be subjected. Bat
whether Student, Barrister or Attorney, he shouid
be and continue a member of the Legal University,
subject to itsregulations, and sharing it= privileges.
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Thus would one machinery suffice for the govern-|enlargement. Our contributor (A. B. V.) did not

ment of the entire Profession ; and there can be no
doubt that it would operate to the immense ad-
vancement of both branches of it in ability, influ-
ence and reputation. It would give to the Profession
that unity which it now waunts, and which would
enable its members to work together for the common
good.”

There is_an article in Bleckwood’s Magazine,
said to be from the pen of Mr. Samuel Warren, Q.
C., containing an claborate review of the cntire
question, with a decided approval of the proposition
for an examination into gencral acquirements before
admission as a Stadent-at-Law, as well as an ex-
amination into legal learning before admission to
practice. In the 5th of January number of the Law
Times, the editor remarks : « The preliminary edu-
cational examination to be limited to English His-
tory and Latin, has found more objectors, who
contend that a man may be a very good Lawyer
and a very bad classic, instancing Yorke and some
few other remarkable examples. But these are
exceptional cases. Exiraordinary natural genins
will overcome all obstacles. As a rule, a man so
ill educated as to be ignorant of the history of his
country and of the langnage in which a considera-
ble portion of the law is expressed, is not a gentle-
man, and canuot be a sound lawyer; and we must
legislate for the rule, and not for the exception. As
it is still more necessary for the protection of the
public that the Solicitor should be a gentleman, a
preliminary examination is still more necessary for
that branch of the Profession; and we are glad to
sce that in this there is now scarcely a difference
ol opinion.”

In Upper Canada every precaution has been taken
to secure a learned and honorable bar—there is a
preliminary examination on the candidate’s general
acquirements; and after five years’ study he is
again examined, to test the nature and extent of
his professional knowledge, and unless found to be
fit and capable of practising with “Lonor to himself
and advantage to his fellow subjects,” the degree
of Barrister is not conferred upon him. The Attor-
ney is subject to no examination whatever, preli-
minary or final. The Barrister must have proved
his fitness—the fitness of the Attorney is presumed;
an inconsistency too palpable to require much

speak too strongly in saying—

¢« Existing laws afford no guarantee of fitness. A youn

man whose only qualification for entering on the study of the
law is ability to read and write, may be urticled to an Attor-
ney s—spend five yeaus copying :m(? serving papers, or idly
kicking hi< heels agaiust the office desk, or i doing the dirty
work of a disreputable practiioner. At the end of this time,
armed with a certificate of service, he claims t6 be sworn in
as an Attorney of ler Majesty’s Courts, and is sworn in
accordingly. He may know nothing whatever of professional
duties—may in fact be mossly illiterate and deficieut in every
acquirement that would cnaglc him to act swith safety and
advantage for u client, and yet the Jaw entitles him, simply
on proof of service under arlicles, tv the certificate enabling
the holder to undertake the most important duties of an Attor-
ney-—duties which, if not performed with jitegrity and
ability, may bring ruin on the unfoitunate client and his
family. A'man of this stamp will always ¢bi: guilty of the
cruel, the scandalous miscouduct of essaying to practice the
law without the requisite amount of professional knowledge.?
Mark ! heis put in possession of credentials that, as a fit and
proper person, he has been admitted to a class possessing the
exclusive privilege of conducting the legal affairs of others for
reward—is thus enabled to impuse upon the unwary ; and the
discovery of his incompetence may be made only at the
moment when the client’s (or victim’s) ruin has been con-
summated by some improper act or omission of this accredited
agent of the law.”?

We have not now the urgencies of an infant state
to excuse the adinission to the profession of half
educated men; the facilities for a superior education
are everywherc to be found: besides private semi-
naries, there are from 40 to 50 grammar schools;
and the common school system has dotted the
country with schools accessible to all. The poorest
farmer in Upper Canada can educate his son. It
is no longer (to quote again from A. B. V.) neces-
sary

“To make Lawyers by an Act of Parliament, or 1o invite
men to enter the profession, without requiring of them the
Shiboleth of fitness. The Land Surveyor and the Common
School Master are examined, and their fitness proved before
being allowed to pursue their vocations under the sanction of
law ; the important office of Attorney, with its powers and
privileges, is thrown open to any one who has spent a _few
years in doing, it may be, the mechauical work of an office.
There is no Royal road to Law, any more than there is to
Geometry.”

A remecdy may now be applied without difficulty
and without invasion of vested rights: delay will
encumber the question with complications and
opposing interests. The cure is simple, but it can
only be effectually accomplished by the Legislature.
Let an act be passed requiring, as in the case of
Barristers, an examination into general acquire-
ments before admission as a student, as well as an
examination into legal learning before admission
as au Attorney, and the thing is done.
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THE COMMON LA\WW PROCEDURE ACT.

Tne Honorable Mr. Attorney Macdonald has laid
before the House of Assembly a most important
Bill, under the above title, to simplify and expe-
dite the proceedings of the Courts of Common Law-.
It is a most extensive and ably digested measure of
Law Reform, not merely consolidating and improv-
ing the present law in relation to the issuing of writs
—the mode of pleading—the arrest in mesne process
—the proceeding against absconding debtors-—the
law in relation to indigent debtors, &e., but intro-
ducing new and valuable improvements. Amongst
the principal changes it embodies ave—The power
given to the Judge to dispose of questions of fact—
to refe: matters of account to arbitration—the
securing in every case to the party adducing evi-
dence the power of summing up—the power of
adjournment at trial—the reversal of the technical
rules of evidence in respect to the right of a party
to discredit his own witness—the power of attach-
ing debts under an execution—the extension of the
writ of mandamus to compel specific performance
—the power of granting injunction in certain
cases—the right to plead equitable defences, &ec.
The very crude provisions of the Criminal Law
Act for holding Courts of Assize and Nisi Prius
and Oyer and Terminer, are also put in a better
shape ; and on the whole, we feel assured that the
Bill will meet the approval of every one who values
substantial justice. It is intended, we are infermed
on good authority, to give the County Courts a
siinilar practice: without this the measure wounld
fall short of justice to all classes.

To enter on any lengthened review of the Bill
before us would not be possible in our limited
space; but there is one point wuich we refer-
red to some months ago, and would say a word
upon now. Scction 152 we like much better
than the repealed section it stands in the place
of, but it yet falls short of our notions as here-
tofore expressed. No option should be left to
any Government ; the Queen’s Commission should
icsue regularly to the Judges, let it include as
many qualified persons as may be desirable, but
do not dispense with what has been for ages asso-
ciated in the public mind with the administration
of Justice. The mystem of occasional Judges is

established, while the existence of regular Judges
is ignored ; this is very objectionable. We have
long held the opinion that the County Judge should
preside in the absence of a Judge of the Superior
Court; not that we would interfere with the going
Judge of Assize in appointing any qualified person
he thought best, far from it—but we would enable
him, in his discretion, 10 require the County Judge
to act in his absence. The view of the matter held
in England will be seen in the following, from an
ably conducted Law periodical :— The proposed
measure must also be, in many respects, highly
conducive to the administration of Justice upon the
circuits, At present, the Judges of Assize are
obliged occasionally to have recourse to the Queen’s
Counsel and Sergeants on the cirenit to sit for them,
both at iVisi Prius and at the trial of offenders. But
this is always more or less attended with the evil
of delaying the business in which those particular
counsel are engaged, to the inconvenience and cost
of their own clients; besides which prejudices are
often created in the pablic mind as regards the
administration of justice, when they see a barrister
one day sitting as ¢ Judge 1o uv offenders and to
decide between litigants, and the next day appear-
ing in the same court as ar advocaie in a cause, or
to defend or prosceute prisoners, Indeed, the evil
of such a system has already not only been admit-
ted, but the practice itself has been condemned by
the Legislature as regards the County Courts : and
a measure was passed (which we first suggested,
and rencatedly and at length successfully advo-
cated) prohibiting barrisiers from acting as Judges
of the County Courts in those distriets where they
practice. That which is bad in piinciple, in the
County Courts, must be mere or less so in the
Superior Courts. Indeed, it is even more essential
to adopt every precaution to prevent a suspicion of
injustice in the Superior Courts, where interesis ¢!
the utmost importasizce are decided upon, and toals
involving hife and liberty take place, than it ever
can be in the County Courts.  The County judges
should be included in the Commissicns of Assize,
as heing eminently eligible for the purpose, from
the experience they possess in the trial of civil
cases. Several of the County judges are in the
habit of attending both the Assizes and Sessions of
the Counties in which they reside in their capacities
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of XMagistrates, so that no zetuzl additional tax on
their 1ime would be imposed by their attendance as
Judges instead of anditors.”

Now the County Judges in Upper Canada have
also experience in the trial of eriminal cases, and
they should en every account be rendered eligible
for tace appointiment.  Acting as Judges of Assize,
they would scareely even have more important
functions 10 perform than those they are constantly
engaged in. And whai is of high consideration,
they wounld be wespoasible oficers, which Queen’s
Counsel would not be, at least 1o the same extent.
We trust sume amendment may be ipade in this
particular.

Should the Bil} before us pass imo law, and we
trust it will, at an early day we pwrpose laying
before our readers comments illustrting and ex-
plaining its leading provisions, and will make
arrangemenis o give carly reports of the decisions
upon the Act,

TIHLD COUNTY OUFICLINS.

(For the Law Josinal,)

We purpose submitting some remarks on the
remuneraiion of County officers who are paid for
services vendered to the Govermmnent, &y fees.

Buring the last seesion, the Parliament passed
acts for increasing the salaries of ceriain Judicial
and other public functionaries, and amply provided
for the enhanced necessities of the persons intended
to be benefitted, by a wise and liberal advance:
the prices of all the neeessaries of life not only
justified but required .

By 18 Vice. ch. 89, the salaiies of the « High
Public Functionaries,” the Judges of the Superior
Courts of Law and Equity, in both seetions of the
Province—ihe Judges of the Cirenit Courts, in
Lower Canada; und ke minor officers of the
General Government, were all placed on a more
liberal footing.  “The Government estimates. how-
ever, made no provision for augmenting the salaries
of the County Court Judges, or to those Upper
Canada County officers whoese remuncration is
fized by fees,

We cannot see gooud

have included the public functionaries of low or
inferior, as well as those of high or superior degree,
or have been accompanied by a separate Act, pro-
viding for inereasing the incomes of those oflicers
who are paid by fees.

In July last, it was strongly represented to the
Government, that the Tarift” of Fees seitled by the
Judges of the Comt of Queen’s Bench, under
authority of Sth Vie. ¢h. 88, aflords an inadequate
remuneration to those ofiicers, and suggesting the
propricty of the Government inviting the attention
of the Jndges to the subject, with a view to a revi-
sion of the "Fartfl'; in reply to which the Government
~stated that the matter would be brought under the
caxly notice of the Judges of the Superior Courts of
Common Law in Upper Canada; and although it
has never, 10 our knowledge, publicly transpired that
such a reference was made, still we have reason to
believe that 1t was, and that the Judges decided
that they had no further power under the Statute.

Acting upon this presumption, we must say, it
only remains for the Government to assume the
1esponsibility,—~which we believe they will not
hesitate to doy—of either asking Parliament to fix
the lees at a higher rate, proportioned to the neces-
sities of the times, or to pass an act continuing the
force of 8th Viet. ch. 88, =~ - sto enable the Judges
to revise the Tarifl’ and make it applicable to the
present dime. And even supposing that were done,
those oflicers would not receive the justice which
others have had done them, inasmuch as the in-
creased allowances of others took effect from 1st
January, 1853, and it is not likely any increase in
the rate of fees could be made retrospective.

To insure efliciency, and an honest discharge of
duty, public servants must be properly paid and
justly dealt by ; a rule of increase, too, to be equit-
able, should advance the salaries and incomes of
all in the same ratio; for instance, if the salary of
a superior be increased from £750 to £1250 a year,
the fee of a constable should be so increased that
where he now gets a fee of 5s. he should receive
Ss. 4d.

The Taziff of 1843, is unsuited to the price of

reasenwhy all heiders of oflice |

living in 1856 ; and whilst comnion labourers can
now obtain 6s. 3d. per diem in ordinary scasons,

uader Governin, w2t <hould sot also havekadapropor-jand 10s. per diem in harvest time, it will be a
fonate increase ; for we think the Act should either L diflieult matter {o obtain the services of respectable
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men as Constables, for s, per diem, to attend the
Courts where they will necessarily expend the
whole 8s. in board and lodging ai tiie fias of the
County Towns, and leave nothing for travelling ex-
penses to and from the Courts,

With the march of fmprovement and advance-
ment in this couniry, it ix notorious that amongst
other refinements we have imporied a vast namber
of burglars and thieves, 10 keep down which an
active, a conrageons, and a teustwerthy Constabu-
lary is indispensable, and as a forced servitude
would be most objectionable and unreliable, we
must retain the services of those who have been
accustomed 1o act eflicient)y—and whoi it will be
found mdispensable to pay well,

Those responsible and etlicient officers,the Clevks
of the Peace, who receive no salavies, and are fre-
quently professional men, are only allowed 30=. for
attending cach Courtof Quarter Sessions, (irrespec-
tive of the number of days they are employed)
whilst the Deputy Clerks of 1he Crown, who are
not professional men, under authority of 14 and 15
Vie. ch. 118, receive for the sime service 20z, per
diem, and an annnal fixed salary, besides fres as
Clerks of the County Courts, when they hold the
latter oflice.

Before we take leave of this subject, we feel it
a further duty to express, with wll submission to
those who may diller from us, that the system of
paying people by fees, {requently subjects them to
unjust and unpleasant suspicions of doing unne-
cessary things, in order to mubiply fees, and
affords, at best, but a precarious livelihood 10 the
receivers of them. It wounld seem that this view
is entertained by the Legislature, for we find by
the Acts 16 Vic. ch. 186 and 18 Vie. ch. 93, the prin-
ciple of paying the Sherifls, the Clerks and Protho-
notaries of the Courts, the Clerks of the Crown and
Clerks of the Peace, by fixed salaries, has been
established for Lower Canada, and also the Clerks
and Registrars, and their deputies, of the Superior
LCourts in Upper Canada’ the latter of whom used
to be paid by fees.

LAW REFORM.~—EQUITY JURISDICTION IN THE
LOCAL COURTS.

When will Parliament entertain ihe reform which
is now the most nceded of any, the extension of
an Equity Jurisdiction to the County Courts> Not-
withstanding all the improvements that have been
cffected in the procedure, the expenses of a suit
are so heavy as to be a denial of justice in cases
of less than L100 in value, aud no conceivable

Jurther tmprovement could malericelly reduce these:

expenses, so long as the suil is to be conducted af a
distance from the suitors. We do not hesitate to

say that an equitable jurisdiction to the extent of | the said R. S.

£200 given to the County Courts would be the
greatest hoon ever conferred upon the public in the
way of Lowaeform. T is said that diflicult ques-
tices of faw may arise which County Court Judaes
would be incompetent o decide.  But there are
multitides ol cases involving no law at all, as
scinistration suits, pmtnership snits, and such
Yike, :m(l'\'. lm'h.mighl be dizposed of in the County
Comrts with tenfold the speed, double the cfliciency,
and at one Lifth of the costy that attend them in a
Comtoof Equity.  But the decision of legal ques-
tions might casily be provided for by a power 1o
cither party to yemove the suit by order of the
Superior Comrt, ot good canse shown—or by a
special case; and why =hould fifty cases in which
there i= no Iaw, be subjected to the costs of 2 suit
in Chancery because the filly-first case may involve
some law?  Would it not be more rational 1o pro-
vide specially for the fifiy-first case, and to give
the required facilities to the other fifty ? \Vh?' is
not this question taken up by some M.P.P. seeline
fame? >
And there is no subject on which the County
Courts could be move cfliciently emploved than in
the sctilement of partnesship aflairs. Every Law-
ver knows what a ruinous process that js now.
Give the purisdiction to the County Court, with its
Judge, its Clerk and its Accountant, and that
which is now 2 matter of years would be settled
i n 1 week, and that which now costs £300 would
be done for £320. Br. Lowe might add such a
provision as this to his Parinership Bill, and thus
give the country a small set-off for the mighty mis-
chief he is :llbouft 1(; inflict upon its credit and its
commerce—the fatal blow he is ahmine
and honesty.—ZLaw Limes. wiining at honour

Di

VISION COURT,
(Reports in relation to.)

ENGLISH CASES.

Q.B. Acknroyp v. Gire. Jan. 15,
County Court—Qfficer enguged as altorney in Dproceeding

Tn—-Assistant clerk—Stat. 9 & 10 Fic., ¢. 95.

Rule calling on the defendant to show cause why the non-
sunt should not be set aside, and anew trial had on the grouud
of misdirection. ‘The action was brought to recover the
penally of £50, under sec. 30 of the 9 & 10 Viet. . 95, (Count
Courts Act)  The first count of the declaration wlesed zha};
after the comng iuto operation of the 9°& 10 Viet, 0.095, the
defendant, then being s officer of the county coun holden at
Kuiwesborough in the aforesand county, to wit, the assistant
clerk ol that count, was diteetly concerned as attorney for
one S. I, in o preceeding in the said court, to wit, in a pi:u'nt
entered and sietion pending in the said cour, wherein the
saitd 8. F. was plaintiff, and ene R. 8, Ackroyd was defen-i-
‘ant, contrary 1o the sxid statute, wlhiereby the defondmﬁ
forfeited for his said offence the sum of £30, &c. There was
2 second count for aving caused a summons to be issued to
A, The defendant pleaded not guilty.

i
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At the trial at the lat assizes for Yorkshire, the Judse
(Platt, B.) nonsuited the plaintiff on the ground that an
assistant clerk did not come within the terms of the act.

By section 29 it is enacted, ¢ that no clerk, treasurer, high
bailifl or other officer of the court shall either by himself or
his pattner be directly or mdieetly engazed as attorney or
agent for any party in any proceeding m the said c.urt.”

By section 30, it is enacted (infer aliv) that <“every clerk,
treasurer, high bailiff or ather officer of any such court, who
shall be by himse'f or his partner, or m any way directly o
indirectly concerned as attorney or agent for any party in any

roceeding in the said conrt, shail for every such offenc:
orfeit and pay the sum of £50., to any person who shall sne
for the same in any of Her Majesty’s superior cour!s of record,
by action of debt ¢r on the case.”

The 24th scction, after providing for the apromtment of a
clerk for every court by the judge of the court, subject to the
approval of the lord chaneellor, euacts, that ¢ in cases requir-
ing the same, such assistant clerks as may be necessary shail
be provided and paid by the eleck of the court.”

13 & 14 Vict. ¢. 61, s 4, enacts ¢ that so mnch of the said
act of the tenth year of Her Maye<ty as relates to the removal
of clerks or high bailiffs of the courts holden urder the said
act shall be repealed : and it shall be lawful for the lord
chancellor, or, where the whole of the district of 1he court or
courts for which the clerk or high bailfT shall have been ap-
pointed is within the Duchy of Lancaster, for the chancellor
of the Duchy of Lancaster, when such lord chancellor or
chancello: of the duchy shall in his diseretion think fit, to
remove the clerk, high bailiff or any assistant clerk of any
such court or courts from his office, and from time to time 1o
make such order as to the attendance of uny clerk, deputy
clerk, or assistant cletk during the sitting of the court or
otherwise, as he shall think fit: Provided always, that
nothing herein contained shall affect the tenure of oflice of
any person who before the passing of the said act held an
office in any of the courts mentioned in the schedule (A.)
annexed to the said act.”

Against the rule canse was now shown by

Addison.—The as-istant clorks mentioned in the 24th sec~
tion are assistants 1o the clerks, @l not officers «of the counrt
within section 30, and such assistant~are not ejusden generis
with the officers expressly mentioned in section 30, as deputy
clerks under section 26, or additional clerks under secuion 23,
would be.

Lord Canpperr, C. J.—Even if they were mere assistants
to the clerk, they would be within the mizchief contemp-ated
by the 24th and 3Sth sections.

Addison.—The interpretation clause, section 142, does not
make the term clerk include an assistant elerk.

Lord CaxpepeLL, C. J.—There arc the usual words relative
to the effect of the context.

Addison.—This is a penal ¢lange, and must be construrd
strictly.  The other side will rely on the 13 & 14 Viet. c. 61,
8. 4, and the 2nd section of the same act, directing that 1the
two acts be read as one; but the object of thatact was to
extend the jurisdiction of the court, and not to impose penal-
ties. Further the declaration anly alleges that the offence
was committed after the passing of the first act.

WichTyay, J.— Who do you say the assistant clerks men-
tioned in the 27th section of the fiest act are ?

Addison.—The deputy clerk or the add.tional clerk.

Hill, Q.C., and Hardy, conlra, were not called on.

Per CuniaM.—The rale must be made absolute. The
assistant clerks are, with ¢“such c'erks® by the 27th section
of the first act, to 1ssne summonses, wanants, &c. The
Iatter, therefore, have the same functions and general cha-
racter.as the former, and are officers of the court of the samo
kiud as those specifically mentioned in the 30th section. All

doubt, howerver, is removed by the 13 & 14 Vicet. c. 61, 8.4,
which is 1n part materid, and ilfustrates the characier before
given to the assistant clerk. The 13 & 14 Vict. is not an
original statute, and does not make new oflicers ; it refers to
those who were constituted under the former statute. and
among them, the assistant clerks of the court. That being
s0, * assistant clerks of the court,”” are officers of the court,
and clearly distingnishable fiom the hired clerk to anattorney
who may be an otlicer of the court.  When the 4th scction of
the Jatter act translers from the judge to the Iord chancellor
the pover of removing the assistant clerk from ¢ his office,”’
1t s diflicult to say that the assistant clerk is not an officer of
the Couit.
Rule absolute.

Cawiey 15. Tue NorRTHERN STAFFORDSHIRE Rarnway
EX. Coxtrasy. Jan. }7.

Co. C. appeal—Action against railway company for nonde-
livery—Companics using a joint station—Liability for
laches.

The plaintiff brought his action against the ruilway company
Jor nondelivery of certain goods sent for the purpose of
exhibition at an agricullural meeting :

eld, that the judge of the Co. C. was right in leaving the
amount of dumages to the jury.

Appeal from the decision of the judge of the Co. C. ot
Cheshire, holden at Nantwich.

This was an action brought to recover the sum of £35 by
way of damages, on the grounds stated in the following pur-
ticulars :—

To loss sustained by the plaintiff in his trade or
business of an ironmonger and vendor of agri-
cultural machines and implements, through
the nondelivery of a quantity of such agri-
cultural machines and implements in due
time at the show-yard of the recent show of
the South Cheshire Agricultural Society, held
at Congleton, in the county of Chester, on
the 6th day of Sept. last, which said machines
and implements were delivered into the cus-
tody of the said company for that purpose, at
their station at Crewe, in the said county of
Chester, on the 5th day of September jast, at
1030 A iiee i i £

To expenses thereby wrongfully occasioned to
the said plamtit by the defendants i regasd
to the said machines and implements, and in
aud about the deportation thereof toand fro.. 5 0 0

£35 0 0

The following statement comprises (in substance) the whole
of the evidence adduced by the plaintifis, the defendants not
calling witnesses.

The London and North-Western Railway and the Notth Staf-
fordshire Railway unite near to Crewe in the county of
Chester, which junction is the terminus in that direction of the
North Smlfords{xire Railway, the rails of the North Stafford~
shite running into the London and North-Western within a
short distance (between a quarter and a half a mile) from
the station.

To save the expeunse of two stations, with separate sets of
offices and distinct establishments of servants, &c., at the
same place, the business of both companies is conducted in
the station and burkhings belonging to the London and North-
Western Company, and with the exception of one passenger-
porter, the scivants employed are tho servants of the London
and North-Western Company.

There are no separate booking offices either for zoods or
passengers, and all goods for places on the North Staffordshire

-
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line are received and loaded in the same manner as if they
were intended to be carried to places on the London and
North-Western line; the only difference being that, when
loadegl for places on the North Staffordshire line, the trucks
containing such goods are usually attachel to_an engine of
the London and North-Western Company, and conveyed by
their servants to a siding or shunt-belonging to the North
Staffordshire Company at the junction referred to, when the
London and North-Western Company have done with them,
and they are left to be conveyed by the North Staffordshire
Company to the places of destination. The trucks upon
which the goods are carried belong sometimes to one and
sometimes to the other company, as may be most convenient,
and it was stated that the proceeds of traffic received at Crewe
and carried over the North Staffordshire Railway were divided
between the two companies, but in what proportions did not
appear. A deed of arrangement between the London and

orth~-Western Company and the North Staffordshire Com-
any, intended to facititate the transmission of traffic to and
rom their respective railways was put in evidence, but it did
not appear to provide expressly tor the case of goods arriving
at Crewe by the common roads, or otherwise thau by railway.
The following extiacts from the deed were tead :—

Sixth article: ¢ That all traffic from Liverpool or Chester,
or any place between Liverpool and Crewe, or between
Chester and Crewe, to any station on the North Staffordshire
Railway, or the eastern districts of England (by which expres-
sion throughout this article is meant all places lying east of
and incloding Derby) for which the North Staffordshire line
of railway, vid Crewe and Willington, and thence through
Derby, is now the nearest and most direct route, which shall
be under the control of the London and North-Western Rail-
way Company, and which shall be carried by the London
and North-Western Railway Company onany part of their
railway (except traffic from Liverpool or any place between
Liverpool and Mauchester to Boston, or to any of the eastein
districts of England, north of Boston); and all traffic from
Manchester, or any place between Mauchester and Maccles-
field, to any station on the North Staffordshire Railiway, and
to the eastern districts of England, for which the North Staf-
fordshire line of railway (vié Macclesfield and Willington,
and thence through Derby) is :ow the nearest and most
direct route, and which shall be under the coutrol of the
London and North-Western Railway Company, over any part
of their railway, shall be delivered or tendered to the North
Staffordshire Railway Company at the junction at or near
Crewe, or at the junction at Macelefield, as the case may
be, to be by them conveyed on their line of railway b-tween
Crewe and Willington or Derby, or Maceiesfield and Willing-
ton or Derby ; and all the trafiic from any of the eastern dis-
tricts of England, or from auy part of the North Staflurdshire
line of railway, to Liverpool or Chester or Manchester, or to
any place between Liverpool and Crewe or between Chester
and Crewe, or to any place betveen Manchester and Muc-
clesfield, which shall be under the control of the North Staf-
fordshire Railway Company and cairied by them over any
Rart of their railway, shall be delivered or tendered by the

orth Staffordshire Railway Company 1o the London and
North-Western Railway Company at the junction at or near
Crewe, or at the junction at Macclesfield as the case may be,
to be by them conveyed over their line of railway to Liverpool,
Chester or Manchester, or to any place between Liverpool
and Crewe or between Chester and Crewe, or to any place
between Manchester and Macclesfield ; and the London and
North-Western Railway Company shall afford all reasonable
facilities for the transmission of the traffic which shall be
tendered to them as aforesaid, and all other traffic which shall
originate at any station on the North Staffordshire Railway.”

Thirteenth article: ¢ That the North Staflordshira Railway
Company shall not, under any circumstances, tun any trains,
engines or carriages, over or upon the London and North-

—
Western lines of railway, or any or either of them, or any
part thereof, without the consent in writing of the Lon,don and
North-Western Railway Company for that purpose first had
and obtained.”

It was admitred that no other portion of this deed would
aff.ect the questions at issue in this action, and no further
evidence was adduced as to the pecuniary or other arrange-
ment between the two companies.

It was shown that the Loudon and North-Western and the
North Staffordshire Company were respectively catriers over
the whole of their own lines, but not over the lines of each
other; and there was no proof that the London and North-
Western Company had ever given such written consent as
was required by the deed of arrangement to the passing of
Nouth Staffordshire, &c., engines, &e., over their railways.

On the 5th September, 1854, the plaintiff sent a quantity of
agricultural implements, with proper directions to be for-
warded {rom Crewe 1o Congleton, a station on the North
Staffordshire line, intending to exhibit them at the South
Cheshire Agricultural Show, which was held at Congleton on
the 6th September.

The goods were delivered at Crewe station, where they
were received in the customary way by the London and
North-Western Company’s servants, and loaded in one of
their own trucks in ample time to be forwarded and delivered
at Congleton on the 5th ; and the persons who received and
loaded them were told that the goods were intended for the
Show on the followingday. The truck was taken by a London
and North-Western engine to the siding or shunt belongin
to the North Statfordshire Company at the junction, and left
there in charge of the North Staffordshire Company in ample
time to be ferwarded for the show ; but, owing to gross inat-
ten'ion or mismanagement on the part of the servants of the
North Staftordshire Company, tae zonds did not reach Con-
gleton until late on the 6th Sept., wheu the whole object for
sending them was defeated, and the goods had to be 1eturned
without being unpacked. '

The plaintiff>s right of action against one of the two com-
panies was not denied by the defendants; but it was contended
that, as the London and Noith-Western Company are the
owners of the station and the first portion of railway over
which the goods had to pass, and their servants received the
goods, whatever may be the mutual rights and liabilities of
the two companies inter se, the plaintiff ’s rieht of action was
against the London and Nmth-Western Company, and not
against the North Staflordshire Roilway Company.

It was urged, on the other hand, that the action was pro-
perly brought agzainst the North Staffordshire Company, as
they ouly are common carriers from Crewe to Conglet n, and
that the only pat performed by the London and North-
Western Compauy was that of receivers, biokers and porters
for and on behalf of the North Staffordshire Company.

The Co. C. judge declined to nonsuit the plaintiff, being of
apiuion that it was a question for the jury.

The plaintiff Cawley was examined and eruss-examined
without objection on either side, as to the mode of calculation
he had adopted in arriving at £30, over and above his per-
sonal expenses, as the amount of damage he supposed he had
sustained, and admitted that he had no other data than the
sales he had made and the orders he had received at and
arising from other agricultural exhibitions of the like kind,
though on a smaller scale.

The Co. C. judge left it to the jury that the whole case
turned upon the character in which the London and North-
Western Railway Company received the goods in question ;
that if they undertook to convey them to Congleton the):
wou!d be the contracting parties, and ought to h;ve be:an the
defendants, and then there would be a verdict for the present
defendants, But if the jury thonght that the London and
North-Western Railway Company did not undertake to convay
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the goods, but only acted as warehonsemen or receivers and
agents of the North-Eastern Railway Company, then the
plaintiff would be entitled to the verdict.

As to the amount of damages, the judge told the jury they
must dismiss from their minds the plantiff’>s mode of calen-
Iation, and must not speculate upon his probable sales and
amount of profits; but if they were of opinion that he had
sustained an injury, and that defendants were primarily and
legally responsible, the question of what was i reasonable
amount of compensation rested with them, as it would in «
case of assaul! and battery or other tort.

The jury returned a verdict, damages £20.
If the court should be of opinion that the action could uot
be sustained against defeudants, then a nonsnit to be entered.

If the court should be of apinion that the mode of leaving
the amount of damages to the jury was incorrect, then a new
trial was to be had.

Holluway, for the appellants, the defendants below, was
stopped by the court.

The respondent was not called on.

By the Covrt.—The jury have said what they think was
a fair amount of damages, and we see no reason to interfere.

Judgment for the respondent.

Picanp v. CorsgLL. Jan. 11,

Practice—Judge’s certificate for costs.
(-1

The Judze’s certificate for costs, under the City of London
Small Debts Act, must be given at the trial, or immediately
after, before another trial proceeds. Three days after the
trial is too late.

This was a summons taken out by the delendant, calling
upon the plaintiff to show cauvse why the master should not
be directed not to tax the plaintiff®s costs upon the opinion
given by Mr. Under-sherifl’ Burchell hereinafter mentioned.

Edward Bullen, instructed by Mr. J. H. Preston of 9,
Carey-street, supported the suamons, and

William Pearce, instructed by Dr. J. R. Bailey, ot Old
Jewry-chambers, showed causec agninst it.

The facts of the case are as follow:—The action was
brought to recover the sum of L£17.9s. for goods sold and de-
fivered. Several pleas were pleaded, upon each of which
issue was joined, and by au order made by Alderson, B., the
whole matter was referred to Mr. Burchell to deeide without
a jury. The whole cavse of action aroze within the city of
London and within the jurisdiction of the court established
under ¢ The London (City) Small Debts Extension Act 185:2.?
On the 21th Dec. 1855, Mr. Burchell heard the attorneys and
witnesses on each side.  On the 27th of the same month he
gave a verdict for the plainnfl, deciding that £7 3z, was due
to the plaintiff from the defendant.  On that occasion no cer-
tificate for costs was applied for.  On the 2nd Jan. 1856, the
plaintiff’s attorney applied to Mr. Burchell for a certificate to
enable him to recover his costs, and Mr. Burchell upon that
day indorsed upon the order referring the natter 1o him the
following words :—¢ I am of opinion that the plamtiff is enti-
tled to his costs.*> The taxation upon that opinion had been
adjourned by the master, to enable the defendant to apply to
the court to stay his hand.

Bullen, in support of the summons, raised several objec-
tions both as to the form of the certificate and as to the power
of Mr. Burchell to give it, and then proceeded to contead
that, under the 121st section of «The London (City) Small
Debts Extension Act, 1852, the certificate must be given
«forthwith.”

Errx, J.—You had better confine yourself in the first place
1o that point.

Chambers.

Bullen.—The certificates to bo given by the judge under
the statutes 6 Geo. i, ¢. 50, 3, 345 and 3 & 4 Vie., ¢. 24, are
reqmived {0 be given «immediately after the verdict.” The
word used in this statute is «forthwith,”? but at any rate
means quite as much as the word “immediately.” In
Shuttleworth v. Cocler, 1 Maun. & G. 289, Maule, J., observed

( that'the intention of the Act seemed to be “to exclude any

impression bemg made ont the mind of the judge except what
was produced at the trial.®?  ‘This dictum was adopted by
the court of Ex. in Thompson . Gibsan, 8 M. & W. £81. In
Chaplin v, Levy, 23 L. 'L Rep. 81, in an argument upon the
very point now under consideration, Pollock, C. B., says: « [t
is necessary for the judge to certify <forthwith? (that is the
expression used in respect of the matter.”y  Here the certifi-
cate was not given ull six days after the verdict, and that
clearly is not o compliance with the statute.

Pearce contri.—The opinion, or whatever else it may be
styled, of Mr. Burchell was given in time.  His decision was
given on the 27th Dee., 1835, in open court, and the certifi-
cate was applied for on the next court day. ¢ Forthwith”
means in a reasonable time, and the application for costs was
most certainly made within the meaning of those words.

Dudlen was not called on to reply.

FrLe, Jo—1 have wo dondt about the matter. Witnout
deciding the other points raised by Mr. Bullen, I am clearly
of apinion that this quasi certificate was not given in time.
1 think Mr. Bullen’s contention as to the meaning of the
word ¢ foithwith? is the correct one. The certuficate to be
given under this statute must be given  forthwith,” id est at
the trial, or at all events before anything has oceurred 1o
remove {rom the mind of the presidng judae the facts of the
case. The remarks of Manle, J. in Shuttleworth v, Cocker,
are very apt, and are cleasly applicable to this case, which
:lxelso appears to be governed by the case cited irom the L. T.

ep.
Yearce then app'ied to the learned judge to certify thai the
action was a proper one 1o be brought in the Superior Courts.

Iirure, J.—1 have no power. No such discretion 1s vested
in me by ihis statute. 1 should have had the power to make
suen an order under the County Court Acts, but 1 have none
under this local state.

Order made, with costs, divecting the master not Lo tux.

Recixa v Doty
‘Yon. ‘Ferm, 19 Vie.

Indictment— Peyjury— Division Court—Interpleader issue—
New trial—13 & 14 Vic., ch. 53, sec. 102.
(13 U. C. B.R. 3%5.)
The cletk of a Division coutt, acting under 13 & 14 Vie. ch.
53, sec. 102, issued an interpleader summons of his own
authonty, without the bailif ’s request. Both parties attended
before a barrister appointed by tlhc judee of the court, who
was iil, and an order was made.  The judge afterwards
ordered a new trial, which took place. The defendant was
convicted for petjury committed upon that oceasion.  Held,
that both parties having appeared, the proceedings ju the
first instance could not be considered void for want of 2 pre-
vious application by the bailiffs but Ifeld, also, that it was
not competent for the judge te order such new trial, the first
order being made final by the statute; and that the convie~
tion was therefore illegal.

Criminal cases reserved. The defendant was convicted on
an indictment for perjury committed before the Judge of the
Division Court, on an interpleadar issue at London.

At the trial at London, before McLean, J., it appeared in
evidence that an attachment had issued from Division Court
No. 1., in the County of Middlesex, at the instance of onc
William Webb against Austin Doty, on which a horse called
¢ Bay Boston” was scized by the bailift, and delivered into the

Q.B.

custody of the clerk of the court. A claim was preferred by
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Mr. John Monk Grahatn, asserting an interest in one half the

'mudc to goods taken in exeeution or attached under process

horse as his property, and the elerk of the court delivered the | from a division const, by any perzon not being the party against
lorse to Graham, ot receiving from him security that heshould j whom such proceedmg has 1ssue, it shall be lawful for the
be produced when required to be disposed of on exeention.—; clerk of the coutt, upon application of the officer chareed with

The defendant subsequently rctwraed within the jurisdiction of
the Division Court, and gave a confi<sion of judzment for the
amount of Webl's debt, on which judument was entered and
execution isared.  Before the exeeation was placed in the
bailif s hands, the clerk of the comt, John C. Meredith, is-ned
an interpleader summons, as he allewed, for lus own security,
considering that he had autheriiy to do so under the 13 & 1}
Vie, ch. 53, see. 102, (See see. 7, 16 Vie, che 177, amending
former act), by which summons the pmties were required to
appear belore the Judge of the Division Coutt, on the 26th day
of Kfnrch, to make good their 1espective cluims.

Oun the 20th of March. the Judge of the Division Comt, The
Honourable J. E. Snieldl, was all, and an appomtment was
made by him of Mr. Seatcherd, barnster-ct-Jaw, 10 act as judae
on the trial of the nterpleader iasue. On the evidence then
adduced, Mr. Seatcherd decided awainst the claim of Joln
Monk Graham 1o any interest in the horse, but subsequently
he beeame dissatisfieidd with his own adjudication, and an_ap-
plication being wade 1o Ate. Smally as Judge of the comt, fora
mew trial of that issue, with the concarrence of Mr. Scateherd,
a new trial was ordered to take place on the 26th of April.

On that day, the Judge of ihe court presiding. diected a jury
to be empannelled (considering that he had authatity to do so
onder 13 & 14 Vie. ch. 117) for the trial of the issue, and it he-
came a material question on the trial, whether Jobn Mouk
Graham had paid to the defendant Doty the sum of two hundred
dollars, at Detroit, to enable him to becoms the owner of one
half of the horse. The defendant was sworn as a witness,
though objected to on the gromnd of interest, and then swore
that Graham had no interest whatever in the harse, and that
he had not paid him two hwudred dollars w become the owner
of half of the horse, and that he, Doty, had himsclf paid Harvey
Lewis, the coloured man froxa whoamn the horse was got, the two
hundred dollars on the purchase of the horse.

The indictment was preferred for pexjury in thus swearing on
the trial of the interplea “er issuc belore the Judge ot the Divis-
1on Court, and on the trial at the last Middlesex assives a ver-
dict of guilty was rendered by the jury, on evidence which fully
justiﬁeé, such finding., The sentence was suspended, in order
that the opinion of this contt might be obtained on the follow-

ing objections taken on the trial by Jolkn Hilson, as counsel|

for the defendant.

1. That the whole proceeding by interpleader summons was
immegular and extra judicial, the summons not being ixsned at
the request of the bailiff of the Division Cowt, and the horse not
being mn the bailifl’s possession in exeeution, or on an attach-
ment at the time.

2. That an adjudication having laken place before M.
Scatcherd, acting as judaze, such adjudication was fimal, and
that being so, no new tral conld by law Le granted, and these-
fore also the second trial was hregular and extra-judicial,

3, That the trial was not before the judge, who alane has
authority to try interpleader questions, bat wax before a different
tribunal, composed of a judge and jury, and the allegation in
the iudictment, of the eath havizg been administered, is not
sustained, and the adjwdication made before the Judge of 1he
Davision Court alone.

_The defendant was admitted 1o bail, and entered into recoa-
nizance to appear at the next assizes for the connty of Middle-
sel to receive judgment,

Drarer, J., delivered the judgment of the court.

..The language of 13 & 11 Vic. chap. 53, sec. 102, and of 1§
Vie. chap. 177, eec. 7, as regands the question for our decision
inthe same. In substance Loth cnact, that if any claim be

the exceution of sach process, o 1s5ue a senmmons calling be.
Uore the comit. as well the pet-on i-suinz such process as the
party making suchelaim, ¢ * * amithe judga of the court
Sl adeadicate on - such climy, and make such onder between

the pantses m respeet thereal, and of the vosts of the progeed-
i<, as to him shall seem i, sunl such order shall be enforeed
Fin gike mannor as any order made in any st brought in such
comt, and such order shatl be final and conclusive betuween
the purlics.

T am of opinion, that the clerk onglt not, withont the applica-
erting of the bt 19 have is-ued the summons s but 1 (llo not
therefore think the proceedings under it—lotl the elaimant and
the ereditor appearing and submitting to the jurisdiction—void.
The baditl not being in posse~sion is, I think, immaterial,

I think that an adjudication having heen made by a compe-
tent authority, wis final and conclusive, and that it was not
compstent for the judee under the Stth see. of 13 & 14 Vie. ch.
I3 1o grant & new trial. .

It follows that, inasmnch asthe perjury of which the defend-
ant is convicted was charged to have been conunitted on the
second trizl or fnvestization of the claim preferred to the horse
taken in executinn, the conviction ought not to bave taken
place.  The order previously made was final, and being so,the
~ubsequent proceeding was without Jegal authority.

Conviction quashed.
R

COUNTY COURTS, U.C.

In the County Court of the County of Essex,—A. Cuewirr, Judge,
(October Term, 1835.)
Groxpex v. Tue GreaT WesTERN Rattway CoMpany.
hegligence—Highway—Guards at Railroud Crossings.

Drcraration.—~1st count.~That defendunts, in crossing a
certain highway, drove their engine at such a high rate of
speed, and with such nesgligence, &ec., contrary to their
duty in that behalf, that a ware of the plaintifi®s, lawfully
crossing the track at its junction with said highway, was
struck Dy said engine and killed.

2nd count.—That defendants neglested to fence line of rail-
way where it crosses nghway centrary to their duty in that
beball, whereby plaintiff*s mare got “on the track of said
railway at that particnlar point, and was struck and killed
by engine, &e., goiug at a high rate of speed, and not
slacking at point in que-tion.—~Damages £30.
Plea: General issuc, by Statute.

By the evidence of the trin, it appeared that the highway
which Jeads frém the izke, close at haud, crossed the railroad
an 2 level.  That the plaintiti *s mare had been drinking, and
coming fiom the lake was siniek by the engme. and Lilled on
’:hc aailvoad traci where it erosses the highwav, That the

cazineer did not blow whistie or stop steam, bt the train was
moving at the usial speed.  That there was 2 fence on cach
side of the railrond up 10 the cattie muaids, which were on cuch
side of the road @ and then there was evidence of the value of
the animal fromm $80 to SOD,

Township Bye-Laws of the Township where the injury took
lace, were also pit in, prehibiting breachy cattle runuing at
arge, but pennitting all horses to run unless proven breachy.

The leamed Judge charged the Jury as follows :—

On the first Count the Jury were charged that the mare was
on the highway, where it was crossed by the railway on a level,
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coming from watering and going towards the bash, not encum-
benng the higloway or the trek by making any uninecessary
delay in crossing, which she had a right to do, and was then
struck by the locometive which was going at its usnal fast mte
without lessening or slackine its speed =0 as to avoid injuty to
the mate or anvihing theee that nught be lawtuiiy passing or
repssine, amd s, waded tie ciidenee, was sl uegligence
as made e deteadinnts Lable tor danages.

And on the second Connt, That the defendants were hound
to fence on the whole jine of their toute, inchuling the highway
on each ~ide of the wilway, feacing the highway in such a
manner as to leave proper openings with gates 6 as tu let cattle,
cairinges, &¢., of the pubie piss wih as little inconvenience
as possible,  And if the hshway at this point, as was preved,
was not so feneed. or seemaed with proper wates and conveni-
ences, and the jnare got ind was on the highway and 1ailway,
there crossing cach other for want of them:., when struck and
killed. ‘Ihat as to the detendants, Lo was kavfully there, and
the defendants were liable for the damage caused by their neg-
ligenee in noi fencing and in not taking the oxdinay proper and
necessury piecantions 1o prevent the accident by lessening
speed in time at thispoit, not having there erected and main-
tained the fences at thix point with the pioper conveniences.
"T'hat the bye-laws only showed that the mare might be a large,
wiless she was breachy, which later was not shown. That
the absence ofthese bye-luows would not affect the <itnation of the
parties in the present mstance materially.  That both species
of wegligence were proved, as mentioned in this case, in the
first azud second Connts,

That as to the damages, they had evidence of value, fiom
$60 and 859 to 3100, which was a sulticient eatide in that
respeet, and that it did not seem necessiy to give vindietive
damages over and above what they thonglt a2 fair valuation,
but moderate damages lor the loss might be given.

‘The Jury found fur the plaintitl generally, on both counts, for
negligence and for want of fencing to £25.

My, Mlbert Prince moved to set aside the verdict, and for a
new tiial on the ground that it was contrary to Jaw and evidence,
and for misdirection, amd for excessive dumages.

Mr. J. O*Connor shewed cause.

The new trial moved lor was refused, the Judge being of
opinion that the verdict as to the amount was warranted by the
evidence of value elicited on the trial under the direction of the
Judge, who thinks the Jury exeroised a justdiseretion underall
the circumstances, and does not consider the damages exces-
sive, and that there was no misdirection fur the reasons and
under the authorities both in England and Upper Canada cited
in Renaud v. The G.W.R.W. Co,, 12 U. C. R. 408, (on appeal
from this Court), aud in Parnell v. G.W. R.W. Co., 4 C. P. R.
517, (this Iast, not reported at time of trial), at great length, in
both of which cases the questions were very fully considered,
and where all the available anthorities have been most fully
set foith, and therefore that the verdict was not contrary to luw
amd evidence,

Rule discharged.

MONTHLY REPERTODPY.
Notes of English Cases.

COMMON LaWw,

H.of L. Wnieut ¢ Scorr. July 16.
Statute—~Const ruction—peier Lo erect Public Works.
Where a Statute anthorizes 2 Company to construet certain
works, 2= & hathonr, its 1o be presmned 4 ey have power to
execute all works mcdental te, their miun purposes, and which
they deewm necessary, provided they act bond fide.

Ceutain public trustees for improving the nuvigation of the
Clyde wete authorized by Statute to acquire lands adjoining tha
river, and to construct a quay or harbour, and having acquired

art of W.7s lands, proposed to erect a larze goods shed front-
{ngllhc tiver, and between the river and the rest of W.’s
and.

Ileld, thouzh the Statute gave no express power to erect
sheds, st must be preswped that « harbour equipped with all
the most approved appliances for tade, was mtended by the
Legisiature, und that, therefore, a power to erect sheds was
imphed.

LY

X Crort v. Viviav. Nov. 20.
Declaration—Contract— sale of Shares—Variance.

The declaration alleged a contract for the sale of Shares by
the plaintifi to the defendant. At the trial it appeared that the
defendant had empioyed the plaintiff as a broker to purchase
the shares on commission.

Held, that the evidence did not support the contract in the
declaration.

eX.

Novy. 25.
Costs—Practice—~claiming loo much 1 Rule.

Semble, if the party claim in a rule, the costs of the appli-
cation in a case where he is not entitled to them, and the other
side show cause simply on account of such cluim of costs, the
rule, as to so much of it, will be discharged with costs.

EsLiy ©. NEwsoME.

B.C. Iy Tue MaTTER OF JOuNsoN, (AN ATTORNEY). Nov. 26,

Practice—order for taxation—selling aside—costs of “arbi-
Lration—Attorney’s bill.

Where, at the instance of an Attorney, au order is made for
the taxation of his bill, the client not appearing to oppose the
suwmons, the kuter is concluded from objecting subsequently
that the itemns of the bill are not taxable.

Rule to set aside such order, upon the ground that the items
were not taxable, 1efused.

Q.B. WesB . CLARKE. Nov. Y, 26.

Adward—agreement to cultivate, evidence of—Damages to
successive reversioners.

Where, 1o 2 declaration on an agreement for not cultivating
according to the custom of the country, the defendant only
pleaded Not Guilty, .Eroof that the tenancy was from year to
year, is sufficient evidence of the agreement.

Where three actions were referred o an arbitrator, the defend-
ant being the same in each, and the plaintiils being suceessive
reversioners under the same title.

Held, that the arbitrator was right in awarding damages to
each reversioner.

C.P. Gopts v. Rose.

Vendor and purchascr—property passing—sold note—de-
livery on payment—ucceplance.

The plaintift entered into a contract to sell to the defendant
{ive tons (unascertained) of oil. The next day the plaintitt
went to H.’s wharf, where the plaintiif hed some oil, and
requested H.s clerk to transfer oil, entesed in FH.s book, from
the name of the plaintitl to that of the defendant, which was
done, and the plaintiff received from H.’s clerk an instrument
in writing, addressed to the defendant, acknowledging that in
the name of H., that he held the oil as agent for the defendant.
On the afternoon of the same day, a clerk of th~ plaintiff called

Nov. 23.
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at the office of the defendant, and produced the acknowledg-
ment in writing, to the defendant’s clerk, and offered it to hen
on condition that he would give him a cheque for the price of
theoil : the pluintiff °s clerk not intending to deliver the aichnow-
ledgement, withont receiving 2 cheque. The defendant’s

clerk seized the acknowledgment, wid refused 1o setumat or fo
aive a cheque.  The plaintid s cletk thewsupoa proceeded 10,
1.%s wharf, and requested 11" clerh not to deitver the o to the

defendant, but to continue to hold it as agent for the plaintint,
which he promiscd to do.  From some cause, however, the oil
was afterwards deliveted to the defendant.

FIeld, that the plaintifl might maintain trover against the de-
fendant for the o1}, as nothing had been done to teke the propeny
out of the plaintitf, and vest'it in the defendaut.

TOMLINSON AND ANOTHER &, STATE, Jan. 2.

17t Section of the Statule of Frauds.

In order to take a case out of the 17th scction of the Statute
of Frauds, it is only necessary to prove the broad fuct of accept-
ance to enable the vendor to lay the terns of the contract betore
the Jury, and it is not necessary to prove upon what tenns the
goods were aceepted.

The plaintift stated that he sold a piano o the defendant for
ghove £1Q, upon the terms of ipa\'mem upon delivery : he
proved a delivery, and that the defendant kept the prano. It
also appeared that at wthe time of delivers the defendant said he
wonld keep the piano as a security for the payment of a bill
endorsed to himn {;y the plaintiff; but that the plaintiff refused to
allow him to do s0, and demanded the piano back. The de-
fendant, however, Kept possession of the piano.  The jury found
a vendict for the plaintitf.

Held, that this was a suflicient acceptance to enable the
plaintiff to prove the contract of sale, and that the Jury having
found for the plaintifl, the defendant could not be heard to say
that he accepted the piano upon ditferent terms.

—

C.B.

C.C.R. Reorsa v Huen Joskrn Sy, Nov. 24.

Larceny—1 & 8 Geo. 4, chup. 29, sec. 5—Foreign Railway
Scrip—«Valuable Security.”

Cetificates treated and_dealt with on the Loundon Stock Ex-
change, as serip of a foreign railway, are «valuable security”
within 7 & 8 Geo. 4, cap. 29, sce. 5, and the subject of larceny.

Stnona (P. Q. or e NorTuanmprox Usion Baxnk)
C.P. v. Fosten. Nov. 22, 23.

Principal and surcty—Doclrine of, at law and in equity—
Giving time to deblor—Discharge of surely— Payment—
Balance on account.

The bare taking of an accommodatioz promissory note means
that the creditor takes the maker as a principal debtor.

Mere lying by on the pait of a creditor and not procecding to
enforce payment from his debtor is not such a « giving time?
as will discharge the debtor’s surety. ‘The fact that a féw days
after a promissory note becomes payable, there is for a few
days a balance in favour of the maker of the note 1 an accourt
between him and the payee, of which account the sum due on
the note forms no part, does ot amount to a payment, or dis-
charge of the debtor’s surety.

EX. TuatciER v, D’Acuinar. Nov. 28.
Practice—Attorney and Client—Staying proceedings.

The Court will not, in the absence of the plaintiff, make
absolute a rule calling on the plaintn?’s Atteraey 10 shew cause

why proceedings should not be stayed on the ground that they |

are being continued against the instructions of his client,

UNDERWUOD ¢, INICHOLLS. Nov. 26.

C.P.
Payment-——Principal a:ut Agent.

The plaintiff had by hi< ageut supplied goods to the defendant,
and the detendant havang in his hatds o cheque drawn by the
agent, and ~q-ned by the defetdant jor tive agent, returned tho
1'in-l|||'c tothe agent as and tur pay:ent of the price of the
'a"l)()(

e

J1d, 1o be no pryment as against the plaintift.

i)

Per Junves C. J.—"The e wmust be abolute. ‘I'hisis no-
thinwe more or Jess than a debtor setting ofl the debt of an agent
which he has no aunthonuty to do.

——

£, Lowxonrs v, Fousrais, Dec. 1.

Landlozd and Tenant—Fuarming lease—Covenant to expend
hay and straw on band.

A farming lease comtained the following covenant :—¢ No
hay or traw to be sold ¢if the said Lind without the consent of
the landlord oy his asent, except the value of the straw so sold
off be rcturned in manure.??

IFeld. per Poriock C. B., and Parkr B., that the tenant was
bound only to return upon the land @ quantity of manure equal
to what would have been produced by straw sold off the land if
it had been made mto manure.

Per ALnersos B., and Manrtin B., that he was bound to ex-
pend the whole of the price of straw so sold in purchase of
manure to be laid on the land.

Tuompson v, Horrnn,

Q.B. Nov. 13, Feb. 23.

Murine Insurance—Time policy on outward-bound ship in

fwome port— 1V arranty of searcorthiness—Loss from wrong-
Jul act of the assured.

In the time policy on an ontward-bounr? ship lying in 2 home
port in which the assured resides, there is (per Lorn Caxpperr,
C. J., CorrringE, J., and Wientnax J. 5 dissenicate Evie J.,)
no implied warrant of seaworthiness, and tiwe assmed may
recover for a loss from the peiilsof the sea. even although he
kmt)\\‘mgly and wilfully sent the slup to sea in an unseaworthy
state.

But (per totam Curiam) he cannot recover if the logss had
oceurred in consequence of his wrongful act in so sendirg the
ship to sea. °

CIlANCURY.

—
Betwre the Lords Justices.
Horge 2. Corroratios or GLOUCESTER.

C.ofA. Nov. 7&8,

and Dec. 9.
Perpetuity—perpetual covenant fo renew alease.

o

T a deed dated in 1539, and being a grant to a corporation
for charitable uses of lands, subject to 2 ninety-nine vear’s
lease, the corporation covenanted with the grantor, that”if, on
the expiration of the existing or any future lease, any one of the
hieirs of the body of M. should claim a new lease of the Jands,
hey would grant him a new lease at a certain rent.

Ield, that no inheritance or transmissable estate or interest
was vested by force of this covenant in M., or in the heirs of
the body of 31,

And held, that inasmuch as the right 1o a lease under the
covenant wonld vest in the persons answering the description, at
ihe time of the expiration of every leasc, the covenant was void

{ a3 intendung a perpetuity.
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V.C.W. Wartenave v, Tepns, Dee. 5 and 14.

WBill—Statute of Mortmain—secrel trust for charitable pur
poses—Slatuic of Frauds—urol evidence—dehors the wil
rejected.

The testator devised and bequeathed real and perzanal pro-
petty ta two of the defendants ahsolotely.  They kuew nothinee

Te

l

of his intentions as 1o the disposition of the proporiv daring kis 2 1o,

life-time.  After his death they s daformed of g memaran- .

dum anongzst his papers intimating his wishes that i’l‘shnui(l bar to relie
be employed in buihiing almsshouses and w charehe The de- e que

z -

fendants then aceepted the devize and bequest, and by theiwr
answer, though they climed to hold the property fiee fromany
trust, admitted their moral obliation and williveness wapply
it according to the tesator’s intentions, as huelivited by the
memorandunt.

Held, that no secret trnst attached 1o the property devised
and begueathed to the defendants,

M-.R. Ropixson v. WHEBLWRIGHT. Dee. 18, 20.
Murried woman—Restraint on anticipution—Condition,

Legacy to a mureied womn on condition that she and her
husband should assien to her sisters her interest i eertain pro-
perty settfed to her sepacate wse for life withont power of autici-
pation, the legacy not 10 be paid if the condativn could not be
perfonmed.

Held, that the condition could not be performed, and that the

legacy failed.

Frexen v, Frescn,

L.C. Dec. 6, 7.

13 Eliz., cap. 5,—Debtor and creditor—Fraudalent Assign-
menl—Consideration.

F., being in insolvent circumstances, assigned the goodwill
of his business and his stock-in-trade to C..(who had no knov,
ledge of F.%s pecuniary embarrsstaents,) jn consideration of i
certain money payment which was received by the ereditors,
and also w consideration of an annmity to F. for his life. and of a
lesser annuity to A, F.%s wife, after his death.

Held, that the amount to A. was void under the statute of
Elizabeth.

But semble, if ¢ any future time the assets <honld prove suf-
ficient, the benefit intended for A. should be carried out.

L.J. FieLp v. Biows, Frero v Moore. Nov. 15, 16,17, 20,21,
{and Dee. 17,

Jurisdiction—Married wamaw’s real estate~Ward of Court.

A settlement of the propeny of a married woman, a ward of
Court daes not bind the real estate without the execntion of an
acknowledged deed by her; and if she dies without such ae-
knowledgment her hieir at law is entitled 1 and this applies even
though the estate be equitable and the husband in contempt.

C.ofA. Baxer e, Braoruy,  July 23, Nov. 5 &20.

Influence—parent and child— family arrangement—Ilenor-
antia Juris—construction of Will~yestraint of anlicipa-
tion—pleading—unproved charges of fraud.

A mortgage of a reversionary estate exeented by a son shortiy
after coming of aze, to secure his futher’s delt, set aside on the
ground of parental influence. want of adviee, and nusinforma-
tion as to the extent of liability incorred.

An act of bounty done to « Paront by a child shortly afler
raajority cannot be treated on the footing of a family arrange-
ment, but is viewed with jealousy by the Count.

l| thi

receive

GHORGE 3T BARTON. of Dandas L2quie,

WWHATAM

Land was devised intrast for a married woraan and her
wssiens during hev life, for her separate use, with a declaration,
1ihe reeeipts of her, or of some persan authorized by her, to
any pasment of the rems after such payment becamne
lue, shoukl be good disehurees for the saume.

, leid; that the married woman was resirained from anticipa-

Charaos of frand contained in a bill and not proved, are no
el upon the cases stated and proved but only affect
~lon of costs,

APPOINTMEN

~rn

LIRSS

TO OFFICE, &c.

3%

S PUBLIC,

Sulicitor. OLIVER SPRINGLR,
te, Braeter el \oemeyaateLaw, med DANTEL DOMSS
b Jiepnee, Barpstesat=Law, to be Notarwes Public
Ned 181 Mureh. 186,

oL o Meteadls ‘Fowinship of Emily, Gentieman, 10
pet Canade,~{Guaretted 3th March! 1856, §

a Notary Paldio

NOTAS

of Hanniton Jagn
IRV A
Upper 4

f &

MATCH
be Noty Pabiie in U

WILLIAM B WHITTIER. of Cansecon, Genlean, 1o be
1 Uppes Canada={Gagetted 22 March, 1556.)

ASSOCIANTI CORONTRS,

NMICHNEL LAVELLIL BEowre, M DL AMOS MeCRAR. aquire, M.0.,
il THOMAR WL POOTL Ssguire, M0 1e be Veaente Coroners tor the
bomied Connttes of Peterlvirouah and Victoria ~={tiazetted 15t Mareh, 1836.T

JOHN TIVNIVAN. Laqiure M DL and PATRICK THOMPSON, Esquire,
o he dssocite Coraiters for the Led Countics of Huron i Bruce,~{Ga-
setted Ist Mareh, 1836, )

THRINRY WL SPARTORD. Fagire, M. 10 to e an Associnte Coroner for the
Canuty of Hastmzo—{Gazetied Hith Mich, 1336.]

NATHANIEL S, APPLIIBY, 4., 10 boe s N <weiate Corone,
of Hastings,—={tazetted 223d Maech, 1356.)

7 for the County

2t

THE DIVISION COURT DIRECTORY.

Tnteded 1o shawe the mnmber limits and extent, of the severat Division Covrte

o Upper Crusnda, wth the names i addeesses of the Ogticers=Clerk and

Bailil—=of cach Division Court, }

COUNTY OF ONTARIO,
Judze of the County and Deveswon Corts, 4, BrexuaM—Whithy.
First Decision Conrt—lhrk, Lo Prithank «—\Whithy; Babegfs 1) Keller—Whitby;
Limits="The Towinhip of Whithy,
Second Divigron CovrtymClork, Jotenh Wiltan—Dichuring
Mefubb~Pichering : Limis=Tie ‘Town-hip of Pie
Taird Devesion Conet=Coorh Richiand LisndaReach @ Bailiff 3idwa
teach: Lenats=="The "Posnships of Reach aud Sengog,
Yourth Divieen Lount=Clerk, 1, L, Gowld—Eabridge s Badigh A, Plank,—
Uabridge s Limits="f'he Township< of Usbridge am) Scon. ’
Fijth frividion Courtemtlrl, Iohn Meteali=lirock; Faiffy, R. Bethour,—
Brook; Lonits="The Towndup of 13rock, i
Siwth Division Court—Uleri. Charles Rotunion.—Beaverton § Baili{]l——lloss,—
Beavertonj Limds=Te Towiships Thorad, Mara, and Raa,

1 -iliff, George
Keriy -
1rd Majors,—

COUNTY OF GREY.
Jadze of th Comnty and Miviqon Conrts. Fawn, ‘I Witkea~0wen Sound.

Fost v Count—Clerd, Gearge Sumes Gate.mSydenhams Bailiffs, John
Milte, and Pand Duan—Sydenhan s Lens—Towashups of Sydenham,
Desby. Holtud, snd Szt

Lecond Dipeseon Conrte=Clork, Willinm Jachson~Bemtmek :  Baitif. Peter
Wik Bentinek ¢ Lomits—~The Fownsiips of Dgremart, Nor-

avutbv, BentineX, s Gienely, excepting the Range paradlel 1o the
Lenoite and Rydenbam Rowl,

Taird Diceson ConrtmCleek. SolmWilliame—Mentord : Bailisf. David Youmans,
=Meatord: Lunus—"The Townsip of St Vineent, ind the west haffof
the Towndup of Buplicsia,

Powrtiy Iivesien ConrimeClerd, *Fhos, J, Rooke ~Vnphrasia Daitff, Alexander
Matehetl=uphrian . LomtsFhe Townsinp of Collingw amd, the cast
Linf ot the Township of Osprey, and e cast half of the ‘Fownship of
Lupheasia,

Fifth Devscton Count—Cleak, George Annstrong,=Proton : Bailiff, Fred, Arm-
steasr—=Proton . Lonas—"The Fownsnps of Artemesia. Proton. and
Melaactlion, she west haif of Osprey. and thit part of Glenelg being the
Range parallel 10 the Voronto and Sydenham Read,

t Vidr abservations ante page 196, Vol. 1. on the utility and necestity for tns

Direciary.



