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DIARY FCR DECEMBER.,

L Friday N.T.Day Q. B. Clerk of every Muu. ex. Co. to
[ret. number of res. rate-payers to R.G.

2, Satur . Michaelinas Term onds.

3. SUN. .. 1st Sunday in Advent.

4. Mon, .. Last day for notice of {rial for County Courte.

8 Friday Cbn, B.V. Mary.

9. Sutur.. Last day of servico of York and Pcel.

10. BUN... 2nd Sunday tn Advent.
12 Tues... Qr. Sess. and Co. Ct. sittings in each County.
U Thurs. Last day for Coll. to ret. roll to Chumb or Treas.
17. SUN... 3rd Sunday in Advent.

18, Mon. .. Recorder’s Court sits. Nominativn of Mayors.
19, Tues... Declare for York and Peel.
2l. Thurs, St. Zhomas.
24 SUN... 4th Sunday in Advent.
25. Mon. .. Christmus Day.

23. Tues... St. Stephen. [York and Peel.
. Wed. .. St. John Evang. Last day for notice of trial for
28. Thurs, Innocents. Sitt. Court of Error and Appeal eon
30, Satur.. Last day on which remain. half G. S. ¥. payablo.
31 SUN... st Sunday after Christnas. End of Mun. year

.
NOTICE.

0wing to the very large demand for the Law Journal and
Local Courts’ Guzette, subscribers nat desiving to take both
publications are particularly requested at once to relurn the
dack numbers of that one for whick they do not wish to
sudscribe.

THE

Hpper Canada Lalv Journal,

DECEMBER, 18865.

COMMON CARRIERS.

The necessity for some legislative enact-
ment on this subject, as connected with the
too common practice, to which common car-
riers, particularly railway companies, are ad-
dicted, of exempting themselves from liability
by imposing special and unreasonable condi-
tions, has lately been again discussed in the
court of Queen’s Bench.

Whilst admitting that some of the principal
reasons, in which originated the strict rule of
law as to the liability of common carriers, have
passed awny with the change of customs and
means of transit and traffic that have taken
place of late years, it cannot, un the other
hand, be denied that it is going to the other
extreme to allow public companies to bind the
travelling and trading community by all sorts
of unreasonable and unfair conditions —cordi.
tions not only unreasonable in themselves,
but, generally speaking, practically unknown
to any but the managers or servants of the
company imposing them.

These conditions are, generally, kept in
the background; they are often printed in

small type in some inconspicuous place in
a way-bill, bill of lading or receipt, or what-
ever the document may happen to be called.
Eveun if the forwarder 78 aware of them, he is
not gencrally in a position to help himself,
and must submit to them or clse give up
business altogether, as there is probably only
the one means of transit. In fact, ke is
under such circumstances, the victim of a
monopoly.

Our attention has been drawn to this subject
by the late cases of Humilton v. The (frund
Trunk Railway Co. 23 U. C. Q. B. 600, and
DBates v. The Great Western Ruilway Cu. 24
U. C. Q. B. 544 (also published in another
place in this Journal) In the former case
the company received certain plate glass
to be carried for the plaintiff, who signed
a paper, partly written and partly printed,
requesting them to receive it upon the condi-
tions endorsed, which were that the company
would not be responsible for damage done to
any glass, &c., and the defendants gave a
receipt for the glass with the same conditions
upon it. The evidence shewed that the dam-
age sued for arose from the gross negligence
and improper conduct of the defendants’ serv-
ants. The court yielded to the authority of
decided cases, and held that such a delivery
and acceptance formed a special contract,
which was valid at common law and exempted
the defendants from lability. But the Chief
Justice, in giving judgment, intimated that,
if it had not been for the weight of authe-
rity, he would have decided that such sperial
contracts arc a violation of the principles of
the common law, which imposed and enforcerl
duties on common carriers for the protection
of the public; but though he could not shake
off the impression that they are coatrary to
the public policy so frequently enunciated anl
so mauch lauded in the older cases, he was
obliged to hold that they ars binding.

In the latter case, the leclaration stated that
the defendants, being common carriers by
their railway, received from the plaintiff cer
tain cattle to be carried from Ingereoll to
Toronto; a2nd the Lreach of duty alleged was,
that they negligently and improperly detained
the cattle at Ingersoll, and kept them in an
open and exposed place, owing to which two
of them died on the journey, and that, by the
unreasonable delay in the carriage and delivery
of the others, the plaintiff lost 2 market, &e.



810—Vol. [, N. S.]

LAW JOURNAL.

{ December, 1865.

CoxvoN Canrters—WRaITS AGAINST Goops AND Laxnps.

To this the defendants pleaded a special
contract—that the plaintiff undertook all risk
of loss, injury or damage in loading, unloading,
conveyance and otherwise, arising from the
negligence, default, or misconduct, criminal or
otherwise, on the part of defendants; and
that they did not undertake to forward the
animals by any particular train, neither were
they responsible for the delivery of the animals
within any certain time, or for any pa icular
market.

On demurrer, it was held that the plea was
good ; that the parties could lawfully enter
into such a contract; that having done so,
their rights and liabilities must be ascertained
by the terms of it, and not by the common
law.

in both these cases the court alluded to,
and deplored the present state of the law, and
suggested the propriety of legislative redress
as the only means of putting the public upon
a fair footing with companies who are no¢, in
reality, owing to the present system of special
conditions, * common carriers,” in the sense
that a lawyer would use the words. The
defect in thelaw, which we are now complain-
ing of, was also experienced in England; and
Baron Parke, in Carr v. The Lancashire and
Yorkshive Railway Co., T Ex. 708, suggested
the same remedy, when he said that it wasnot
a matter for the interference of the courts,
“but must be left to the legislature, who
may, if they please; put a stop to this mode,
which the carriers have adopted, of limiting
their liability.”

And now as to what statutory alteration
should be made in thelaw. Wearenot ataloss
for a guide in this, for we have the English
statute, 17 & 18 Vic,, cap. 81, sec. 7, which,
with such modifications as the requirements
of business in this country or the experience
of mercantile men might suggest, would, we
think, in a great measure remedy the evils
complained of. The enactment is to the fol-
lowing effect :—

That every company (confined in England
to railway and canal companies) shall be liable
for all loss or injury to any animal or thing in
the receiving, forwarding or delivery of them,
occasioned by the neglect or default of such
company, notwithstanding any notice or con-
ditions made or given by such company con-
trary thereto; every such notice or condition
being declared null and void. Provided that

such company may make any conditions in
the premises, which shall be adjudged, by the
court or judge before whom any question
affecting the matter is tried, to be just and
reasonable.

The section makes further provision, liwit-
ing the amount of the liability of the company |

"in certain cases, unless the value is declared

to them and an extr :nt made. Proof
of the value is on the peison claiming compen-
sation, and no special contract shall be binding
unless signed by the person deliveriag the
goods for carriage.

The facts of the case of Allday v. Tz Great
Western Railway Co.,11 Jur. N.S, 12, referred
to by the Chief Justice in Bates v. The Great
Western Ratlway Co., as exemplifying the
benefit of the English act, were as follows:
the plaintiff delivered cattle to the defendants
to be carried to B station, and at the same
time signed a ticket, containing certain con-
ditions, whereby the company claimed immu-
nity “from any conscquence arising from
over-carriage, detention or delay in, or in rcla-
tion to the conveying of the said animals,
however caused.” The cattle were over-car-
ried, and suffered in consequence. The court
held that the deterioration of the cattle wasan
“injury” within the statule already referred
to, and that the condition attempted to be
imposed was an unreasonable one.

We may mention that the American Courts
take a somewhat more liberal and equitalle
view of the law on this subject. Our readers
will find in the Repertory a late American
case bearing on it.

The courts have donc their duty in pointing
ont the defects in the law. The mode of
remedying the evil is hinted at in the cases in
our own courts, and is now broughi more
prominently before the public. ¥t remains,
therefore, for the Legislature to pass such a
measure as may be necessary to protect the
business public, without, at the same time,
imposing any unnccessary resiriction on the
working of what ought to be, and generally
are, great public conveniences.

WRITS AGAINST GOODS AND LANDS.

The case of The Ontario Bank v. Kerby
et al., in the Common Pless, the report of
which will be found in another place, and Z%e
Ontario Bank v. Muirkead, 24 U. C. Q. B.
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663, following Oswald v. Rykert, 22 U. C.
Q. B. 363, arc practical examples of the in-
convenient and unfair working of the law,
respecting writs of execution both against
land+ and against goods. It is remarked upon
by the learned judge who delivered the judg-
ment of the court, in the case in the Common
Pleas, who, whilst pointing out the evils of
the present system, suggested that * It would,
perhaps, have been a more convenient method
of procceding on execcutions to have had the
onc writ against goods and chattels, and
lands and tenements, with a direction to the
sheriff to levy upon the goods and chattels,
as in elegits, in the first place; and if there
were po goods, or upon these being exhausted,
to levy upon the lands, but not to sell them
for twelve months after ihe seizure.”

The subject has already received some
attention from our Legislators. Mr. M. C.
Cameron last session, introduced a bill which
among other things proposes, after repealing
section 252 of the C. L. P. Act, to cnact that
“goods and chattels, and lands and tenc-
ments, may be included in the same writ of
excention ; provided always, that the Sheriff
shall not expose any lands or tenements for
sale, within less than twelve months from the
day on which the writ is delivered to him, nor
until the goods and chattels of the execution
debtor shall have been firsc disposed of and
exhausted.” Some such provision as either
of these, which are substantially the same,
scems desirable, and we hope that at the
close of next session we may find that the
nccessary amendment in the law has been
made.

LAW SOCIETY—MICHAELMAS TERM
1865.

We are glad to sce that the number of per-
sons vwilling to sacrifice themselves for the
good of their country, by becoming lawyers,
has somewhat fallen off this term.

Eighteen gentlemen presented themselves
for examination for call to the Bar, of whom
the following passed:

T. Boyle, Madden; P. M. Campbell, Toronto;
M. Caldwell, T.ondon; M. O'Driscoll, Pem-
broke; E. IL Duggan, ‘Foronto; D. Freeman,
Hamilton; €. E. Hamilton, St. Catharines;
A. Hoskin, Toronto; J.F. McDonald, Toronto;
V. A. Reeve, Napance; Jas. Robb, Hamilton;

R.T. M. Walke o, Kingston ; S. White, Windsor.

The papers f Messrs. Reeve and Walkem,
particularly the former, were considered so
satisfactory that they were not called uwpon for
the oral examination.

Of twenty three students who went up for
examination for admission as atterneys, only
the following obtained certificatex:

Jas. Austin, Toronto; G. A. Consitt, Perth;
W. M. Cochiare, Hamilton; P. M, Camplcll,
Toronto; (i. Q. Freeman, Hamilton; Alex.
Goforth, Wellanid ; James H. Mills, Tlamilton;
F. G. Malloch, Perth; M. J. Macnamara,
Kingston; T. K. Morgan, Barrie; . Parsons,
Ottawa; R. i, M. Walkem, Kingston.

Mr. Walkem also distinguished himself in
this examination, obtaining we believe, within
15 marks of the total number he could receive
in the three papers.  He and Mr. Malloch,
whose papers were also very good, received the
compliment of being pussea withont oral
examination.

The Law Socie:y scholarship examirations
beimg concluded, were awarded as follows:

the first year to Mr. Charles Moss, who
obtained 276 warks out of 2 maximum of 312,
the nminber necessary to obtain a scholarship
being 206.
of Perth, who obtained 254 marks aund Mr.
Arnoldi, who received 242, Aunother siudent
competed for this scholarship, but did rot
come up to 206. The Treasurer, in awarding
this scholarsuip, highly complimented Mr.Kerr
and Mr. Arnoldi on their proficiency.

Yo scholarships wereawarded for the second
or fourth years, the candidates not having
reached the qualifying standara.

The scholarship for the third year, was
awarded to Mr. Thomas S. Kennedy B. A,
Trin. Col,, Toronto. The 1maximum number
was 350, the number necessaay to be rated
932, Of the 330, Mr. Kennedy obtained 292,
and Mr. Bell, the only other gentleman who
came up to the standard, out of seven in all,
who went up for examination, received 233.
Mr. Kennedy was only in his first year as a
student, but, in consequence of his B. A. de-
gree, he could not compete for the second or
third year scholarships ; the result of the ex-
amination was therefore the more creditable
to him.

It is thought that arrangements may short-
ly be made for a course of lectures on medical
jurvisprudence, by some competent person.
The Benchers have agreed to give the room &o.,

|Vou L. N. S.—311 -

Next to Mr. Moss was Mr. Kerr -
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il a sufficient class can be made up to defray
the expenses of the lecturer.

We may mention for the information of
several amongst the students, that we have
spoken to those in authority, as to publish-

ing the examination questions, as also the ;

number of marks obtained by the ditterent
candidates for call and admission; but it is

not thought advisable or judicious, for va-

rious suflicient reasons, to publish them,

Mr. Justice Crompton, who was lately com-

_pelled, from ill health, to resign his seat in the
- Cnurt of Queen’s Bench in England, has since

- died, aged 68.
_poirted to fill the vacancy.

Mr. Lush, Q.C., has been ap-
The appointment
is said to be an admirable one, having been
made, as it oaght to have been, solely on ac-

- count ef the high legal attainments of the

.

learned gentleman.

SELECTIONS.,

"THE CASE OF CONSTANCE KENT AND

TIHE PLEA OF GUILTY.
(From the Zaw Mugazine and Law Revisw.)

The case of Constance Kent, in any view of
it, is without parallel in the history of crime.
In any view of it—whether of her innocence
or of her guilt - it belongs to the history of
crime, and in cither view, whether she was or
was not the criminal, it is a case, not only

. extraordinary, but utterly without parallel.

The more closely it is serutinised, the more it

- will appear that the secret of that crime is still

isveiled in the darkest mystery; and the case
not oaly extraordinary, but remarkably illus-
trative of the incurable vice and uselessness
of our whole systein of eriminal procedure.
From the first stage to the last, it is down-
right absurdity, but more especially in the
first steps; for, of course, in the detection of
crime, especially crime of any mystery and
atrocity, time is everything; and it is of the
very cssence of criminal procedure, that the
first steps should be swift, prompt, and keenly
intelligent. It is not too much to say, and it
has been said on this very subject by able
writers, that if intelligent and obvious means
were at once employed, hardly any murder
could escape detection. In this case, for in-
stance, had the inmates of that house, on the
morning of the discovery of the deed, been
separated, and separately examined, while, in

the meantime, without the delay of an hour, '
while the inmates were being thus occupied, -

the premises had been carefully searched, and
all this had been done under the guidance of
some person acute, intelligent, educated, and

acquainted with the manifold motives of human

nature, and the artifices and my steries uf erime,

there ean be no doubt that the my ~tery would

have speedily been solved.  As it was, how.
i ever, what with a blundering coroner, and
| ignorant policemen, and stupid ** detectives,”

and, above all, delay, the opportunity was lust
for discovery, and the case has been left for
ever a mystery.  We say for ever, for though
shallow-minded persons, when Constance
made her admission of gumlt (not confession,
. for confession in the proper sense she never
made) said the mystery was cleared up, we
shall have no difficulty in showing that, on
the contrary, it has oniy left the mystery
deeper and darker than ever; and all that is
capable of being made clear is that the person
who has thus asserted that she did the deed,
did not do it. And in this last stege of the
case, as in the first, the fmperfection of our
system of procedure is painfully made mani-
fest; in nothing more than this—the blind
confidence with which the so-called confession
was received, and the entire absence in our
law of any provision for an investigation—
either on the part of the magistrates who
received it, or of the court which gave effect
to it—into its truth and reality. Itis strange
that it has occurred to no one to compare it
with the undoubted facts of the case, and the
sworn evidence of witnesses, in order to test
its truth. It is unfortunate that the court
could not do so at the trial, upon a plea of
guilty ; and though the magistrates took evi-
dence as to the circumstances of the case
which, xs we shall show, are utterly inconsis-
tent with the statement of guilt, they, in the
course of their duty, could only commit the
girl for trial as she had chosen to say she did
it. The learned judge at the trial expressed a
wish that the case should be gone into witha
a view to test the confession, and see if it had
been made from any other motive than a con-
sciousness of guilt ; which of itself implied his
impression that it might be so, and that the
confession might possibly be false.

Persons who are not acquainted with the
history of criminal trials may fancy that the
confession of a crime is certain to be trae, but
lawyers know that confessions are often, for
some reason or other, untrue.  And this even
in capital cases, especially where, as ix this
instance, there is abundant reasor to believe
that the party making the admission of guilt
knew that there was no danger of the capital
penalty being inflicted. Persons commit sui-
cide daily, and confession, if death ensue, is
but a form and mode of suicide. Andif the
sacrifice is made in despair on one side, under
the pressure of intolerable misery, and from
the most powerful motives of aifection on the
i other hand, with a view to save those who
have been involved in ruin by some terrible
event in which the world has implicated an
entire family, the idea of such & sucrifice—
. under the combined force of the most power-
i ful motives that can influence human nature
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—ix infinitely more probable than that such a
deed should have been done by such a person,
and admitted in such a manner; that is, ad-
mitted without being confessed.  The learned
judge himself, with his usual end characteristic
accuracy of expression, denoted the distinction,
There was no confession, which would beunac-
countable if the girl were guilty ; for guilt
seeks to unburden itself, and enters into
detail, and in this instance there were the
strongest moral reasons for doing so, in order
to clear others who had been suspected and
accused.  But there was a marked absence of
disclosure and detail, a studied adherence to
the strictest reticence, an abstinence — evi-
dently designed—from all circumstantial state-
ment of fucts which might test the truth of the
confession.  If the confession were false, this
is not casily explainable, but would be pre-
cisely what we should expect. A person who
had not done the deed could not declare the
details, and would avoid attempting to do so,
lest the attempt should betray the falsehood.
And there never was a case in which details
and circumstances were more necessary to
clear others who had been suspected, and who
had been made the subject of several previous
inquiries, Ilow strange that it should not
have occurred to others—it evidently had
occurred to the learned judge—to bring the
confession to the test of a careful comparison
with the undoubted facts of the sworn evidence
in the case.  Let us recall the history of the
case, and trace out its broader features.

On Friday, June 30, 1860, the body of the
murdered child was found in a privy, with
its throat cut from ear to ear, and with a deep
stab haif through its chest. It is most impor-
tant in such a case to look closely at what is
called the *“real” evidence in the case—those
drcumstances of the corpus delicti itself,which
annot deceive.  Now in the present case the
evidence of this kind was clear, strong, aud
conclusive as to the weapon used. The sur-
geon stated that there was a stab which was
made by a long pointed knife, such as a dagger
ora carving-knife. He came, he said, to that
conclusion from the way in which the clothes
were cut, *“ which nothing but a direct point
would do.” And he added that it would
require great force to inflict such a wound.
The wound, he ~aid, must have been made
stab by a dagger or pointed knife, and formed a
made by a long and strong pointed instrument,
Besides this, the throat was cut from ear to
ar, which of course could have been done by
sknife witha point, but the stab, the surgeon
was surce, must have been done by such a
Teapon,

Besides this, the surgeon said that there
were strong symptoms of suffocation. There
was, he said, a blackened appearance round
the mouth, as if something had been pressed
lightly against it. It struck him, he said, that
there had been strong pressure against the
mouth before death; *the tongue, too, was
potruded.” The appearance, he said, indica-

ted that there had been pressure upon the .
mouth for a considerable time; to such *n

extent as to cause the tongue to protrude, and

biacken the mouth ; and cause suftoeation, if -
not death. The severing of the arteries would
havs caused the blood to spirt up in a jet,
unless death had already taken place. The
stah, he was sure, would require a lorg sharp-
pointed instrument, and could not hase been
caused but by a sharp point.  The stab hag,
he said, penetrated half through the chest.

Next, as to the thae of the act.  The sur-
geon stated that when he saw the bady at nine
o'clock, he thought death had taken place five
hours previousty, that is, about four in the
morning.  Allowing for the cireumstance that
the body was found in a cool place—the vault
of a privy—it is more likely that it was a less
time than a longer time than that. But taking
it at that, or about that time, say between
three and four in the wmorning, here the evi-
dence of the surgeon received a strong confir..
mation in that of Mrx. Kent, who swore that
“in the dim lizht of the morning,” which
would be between three and four, she heard a
noise as of the drawing-room window opening;
which window was found open.

Then as to the condition and circumstances
in which the body was found. 1t was wrapped
in a small blanket which had been upon the
bed between the counterpane and sheet 5 and
under it was a small piece of flannel; and
under that as mucl as a square yard of some
newspaper.  Such wore the circumstances
under which the hody was found ; and it is
obvious that whoevor did the deed wounld be
able to account for tho weapon withwhich it was
done—the opening of the window—the use of
the flannel and the paper, and all the other
surrounding circumstances of the case.

1t should be horne in wind further, thnt. it
was found in the course of the previous in-
quiries—though utterly forgotten afterwards
—that there was access to the nursery from
outside the house, through a little spare room
adjoining it, and the low roof of an outhouse
to which a man could obtain access merely by
getting on & wall. Tt is ax. illustration of the
extreme stupidity which marks our mode of
dealing with such cases, that not only has the
fact been entirely forgotten, but the contrary
of it has been persistently assamed in all the
discussions the case Las received, and it has
been taken as a fact, therefore, that the actual
murderer must have Leen an inmate of the
house. We know that a legal gentleman, who,
at the time the case occurred, applied his mind
to it, and wrote an claborate letter to the lato
Home Sccretary, Sir G. C. Lewis, about it
came to a different conclusion ; and although,
of course, there must have been some one In
the house awareof the murder—for no rational
theory of motive could be started which would
not implicate two persons—it is not necessary
to assune that the other person was any party
to the murder, or even, in a legal sense, privy
toit; for it may have been done by one with
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the knowledge but without the assent of the
other, who may have stood by, under certain
cirenmstances, a shocked and startled witness
of the deed—committed on some suaden im-
pulse, from the danger of an alarm. The
assumption, therefore, that the actual mur-
derer must have lived in the house (almost
invariably made the Lasis of any theory of tuc
guilt of Constance) is unfounded ; and if it be
assumed by hypothesis that the actual maur-
derer was not an inmate, then it is of course
almost certain that Constance was not impli-
cated at all, for all theories of her guilt—in-
cluding her own (which if false in any respect
is not reliable at all)—make her the sole cul-
prit. It is remarkable that a man actually
confessed the perpetration of the crime, in the
wery mode now suggested as possible—viz.,
‘by having the child handed out of the window
«to him ; and he gavea very correct description
-of the premises, showing that he knew them;
which we allude to, not only as showing that
those whe knew the premises were aware of
the possibility of such a mode of committing
the deed—but also as illustrating, by what
censued, the importance of sifting a confession.

That confession was sifted and treated by
the magistrates as false, aud the man was
discharged. Assuming that it was false, as
there was one false confession of the crime
there might be another—the one, indeed, might
have suggested the other—and if the one upon
investigation was found to be false, perhaps
the other might have been eaually found false,
if cqually sifted. That case shows that magis-
trates are not obliged to commit persons on
their own confession, if upun investigation
they have reason ‘o believe it false; and we
were not quite satixfied with the committal of
Constance Kent without a sufficiently strin-
gent enquiry into the truth of her confession,
.and especially as to its consistency with the
sworn evidence given or taken at inquiries,
and the undoubted facts in the case. To these
we desire to direct attention, not in the least
with the view of showing or suggesting who
did the deed (for the time for finding out that
has long since passed away) but with the view
of testing the truth of the admission made by
Constance Kent, and illustrating the infirmity
of our law, in not admitting of a proper inves-
tigation at the trial of the truth of the plea of
guilty. Wedesire, indecd, to direct particular
attention to this, that all the real evidence in
the case, especially the appearances of suffo-
cation, point clearly to a deed rather sudden
than premeditated and prepared ; and we par-
ticularly point to this, that the confession of
Constance Kent, who declares she carried the
child down so carefully and gently as not to
wake him, is utterly at variance with these
clear proofs of violent suffocatiaz.

Neat, as to the circumstances which imme-
diately followed the event, the facts are at
once proved, beyond a doubt.  ‘The very same
worning, the surgeon, with the police superin-

tendent examined the nightgown of Constance *

Kent, which was on her bed, and observed
nothing to attract their attention; the murder
was carly on Saturday morning, and on the
Monday morning the clothes were put in a
basket, in a lumber room, to which all in the
house had access, until the laundress came,
which was at mid-day ; turning to the evidence
of the housemaid, the night-dress Constance
had worn the week before, ending on Saturday, :
was put into that basket, and a sccond was in
wear, which had been aired for the purpore on
the Saturday; and a third was taken into|
wesr on the following Saturday, so that, as the|
girl only had three, the one worn on the night |
of the murder must have been either the one
put into the basket, or the one just taken inte
wear.

It is clear that the surgeon and supeiinten-
dent saw both of them, but they observed
nothing particular in cither; and on the same
day, the Saturday, at four in the afternoon,
the wife of a policeman came to examine the
night-dresses of the young ladics, and among
others that of onstance, and found nothing
to lead to suspicion, and the one she saw had
been worn a week, so that it was the old one,
which the housemaid swore was put into the
basket on Monday morning, the basket being
put into the lumber-room till the laundress
came for it, during which interval the basket
was open to everybody in the house. When
the laundress came to examine the basket, she
found, as she said, that the nightgown was
missing, and it has never been discovered
what became of it; but it is obvious that it
might have been taken by any one in the
house, so that its disappearance proved nothiag
against any one in particular.

Then as to the piece of flannel found under
the body, the policeman’s wife, on that very
day, the day of the murder, examined and
testified that it was a chest protector made
out of an old flannel garment, and that <he
tried it on all the servants, and found that it
fitted the nurse exactly, though the nursemailj
swore that “ it did not belong to the house.”
There was not a single fact which in any way,
pointed to Constance, and the incide ats of-th
missing nightgown rather pointed to some en
else - having abstracted it to throw the guil
upob 1 1, because as both her nightgowns, th
one just taken into wear, and the oneouto
wear, had been seen and examined by severa
persons on the day of the murder, she had n
reason to abstract it, and any one else migh
have done so.

When Constance was accused, at the time,
even with all the aid of a detective, not ond
single fact could be proved against her.  Thg
fact of the nightgown heing missing, as alread
shown, came 1o nothing, or rather, went t
point to some onc else. The factof a garmend
having been found downstairs,* came to lesy

= ¢ 1n evidence, policesergeant Junes Watts said: ¢ Thaf
in conmquence of certnin information which 1 r-wl\'t:tl-
proceeded to the houss of Mr. Kent. in Juue, 1850, and uind
wsearch. 1o the course of the swarch 1 foun.bin the hre-hold
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than nothing, for it was not proved that it be-
longed to Constance, or that the blood was
not natural, which, indeed, it would appear it
was, and this accounts for its never having
been seen again after having been shown to a
medical man. The fact, indeed, that it was
four.d scoreted downstairs, points rather, as
does another fact,T not proved in evidence, to
tho servants.

It is surprising that & person should have
supposed for a moment that Constance should
have destroyed one bloody garment and secre-
ted another downstairs, in a place where it
must have been found. The evidence, indeed,
showed that she had not destroyed a night-
dress, for the housemaid proved that the one
which was missing was the one seen and
shown to several persons on the morning of
the murder ; and the two others were found ;
and the girl had but three. The detective,
whose blundering in the case strongly showed
the want of persons of some intellect to under-
take such cases, had got an idea into his head,
just one of those ideas which ignorant persons
take up so readily, and cannot bring to the
test of careful and enlarged examination of all
the facts. His idea was that the nightdress
put into the basket was not the one worn
during the bloody deed, but one put into the
basket in substitution for it, and withdrawn
to put in its place—leaving the absence of a
third to Le accounted for by a supposed loss
by the laundress.

It no doubt would be absurd to suppose
that Constance, a sharp, sensible girl, should
have put a nightdress which had been bloody,
into the basket, or that she should at once
raise suspicion against herself by withdrawing
one from the basket, the loss of which the

in the scullery & chemice wrapped np in a thick brown paper
1 took it into the stable in the yard to examine it, and while
#0 employ ed. police superintendent Foloy came, and I +howed
itto him. Thare was blood on it. Mr. Foley took it away,
and said be wonld show it to 8 medics gentleman. I have
not. & ¢n it since. The blond was on the lower part of the
chiomire. There was & gor d bit of hlood about it.  The blood
was on bnth the fore and hinder part. 1 do not think that
there was any blood on the garment about the shoulder part.
The marks of Lload and smears neasly covered the lower part
of the dress. They were hoth before and behind. I found
the chemise on tho Saturday afterncon about fonr o'clock.?
By Mr. Rodway: ‘1 don’t know, of my own knowledge.
whether the chemise was ever shown to a medical man, I
buve never seen it since.””

1 *“ There is one fact which has never yat come to light,
from first to iast. in this case. It wiii be remembered that
the man-servant and boys swore that when they cleaned tho
koives and forks in the pantry on the merning of the mur-
der, June 30, ull the knives were there, and not one was
mirsing.  Shortly after the aiseovery of the murder, the
local palire, in scrutinizing the locality of the pantry, hap-
pened to take particular notice of the knifs.cleaning machine.
They applicd a turnscrew to the screws and fonod tnem
eusily yield, ~pened the machine, examined the {nsido, and
& white-handled poultry koife, with spots as of blood clea-ly
vivible upon the blade, war discovered hidden there. This
circumstance, like that of th.stained pieco of linen found in
the baller flue—whether important or unimportant we do
not say— wxs kept strictly recret, and it was only by a strat-
agem that the writer conirived to get an acknewledgment
that such & knife, with such stains as described upon the
blade, had been found in the knife-cleaning machine. This
knife, when last seen, which was about fiur years azo, wasin
tho possession of the police.  Who knows, if this had been
produced a* the time, what aid it might have rendered ax a
link in tha chaiu of ovidence in the elucidation of the mys-
tery t"— Western Daily Press.

lnundress was certain to discover and declare
—ag she did—that very day; and this al-
though several witnesses had seen both drecses
and found nothing to observe upon them.

-Thus she would gratuitously and unncces«a-

rily have exposed herself to a fatal and irre
movable suspicion. If her statement is true,
the “detective” was wrong altogether; for
she says the dress put into the basket was the
one worn while she did the bloody deed. On
the probable truth of this it is enough to ob-
sgrve that it was too absurd even for the

etective to suppose; and no one, surely, can
believe that, supposing the nightdress had
such traces that she should have felt it neces-
sary to withdraw it and incur the certainty of
i novable suspicion, the persons, male and
feruale, who had examined it on the morning
of the murder, would not have observed those
traces. orthe present, however, it is enough
to notice that if the confession is true the
detective’s theory was wrong; and that the
undoubted facts in the case are not to be
reconciled with either the one or the other.
However, there was one fact which had a fatal
effect upon the girl—the nightdress, beyond 2
doubt, was missing. And that fact ruined
her. It was a fact which could not, we think,
be explained on any credibie theory of her
quilt.  But, on thie other hand, it counld not
be explained on any theory of her innocence,
except upon this, that some one else, impli-
cated in the crime, and an inmate of the
house, had withdrawn the dress from the bas
ket, in order to divert suspicion and throw it
on Constance ; and it is observable that about
a week after the murder, the nurse, heing
then herself under suspicion and surveillance
of the police, remarked upon the fact that
the nightdress was missing as certain to
lead to a disclosure of the guilty party ; and
went so far, according to two witnesses, as to
state that she herself had seen the dress put
into the basket, which she at once denied;
but they, on their oath, asserted that she had
said so, and it was one of the facts given in
evidence against her.

This shows that it might have occurred to
any inmate who was conscious of guilt or sus-
picion, to seck to throw the suspicion off in
in this way. Such a course has been known
to be taken by a person suspected, though not
guilty ; and, once taken, of course could never
be acknowledged ; for, on the other hand, it
would be deemed, in all likelihood, a fatal
proof of guiit. So that the mere fact that the
dress was missing proved nothing against the
person to whom it belonged, as others in the
house had “he opportunity of removing it, and
on the other hand, of course that person must
always remain open to suspicion, unless its
removal was brought home to any one else.
The act of abstracting the dress, whoever did
it, was secret, and no one would be likely to
confess what it would be probably fatal to
acknowledge. An attempt was made, on the
hearing of the case against the nurse, to con-
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neet with the incident in this way, that two
witnesees swore, as already stated, that she
had Lerself scen the dress put in the basket,
and that belug taxed with this she denied it
but that was «ll that could be proved about
it, and the one fact, bevond a doubt, which
was futal to Censtance Kent, remained unex-
plained ; viz., that it was missing,
(T be eontinued.)

LAW v. EQUITY. .
(Continved fron puge 234.)

A digest of our luw is, at the present day,
earne~tly longed for, so that we need not dis-
cuss the degree of its vtility, A digest, in the
modern sense, implies a consolidation of the
whole law into a single mass, and, consequent-
ly, an abolitien of the technical distinetion be-
tween Jaw and cquity,  An amalgamation of
these systems, however, neither follows neces-
sarily upon, nor requires a digest or consolida-
tion of the Jaw.  All the powers and jurisdic-
tion of the equity judges could be, by a single
clause in a statute, transferred to the courts
of cowmon law, and be there administered
either by means of a distinet procedure of
their own, or by the introduction of totally
new forms o1 juocedure, which should en-
deavour to embrace both systems, without
the necessity of any previous codification or
arrangenient.

The infusion of (quitable principles into our
con mon Jaw system, attempted by the Com-
mon Law Procedure Act, 1854, is very incom-
plete, and has, besides, worked very unsatis-
factorly.  Be it remarked that the existing
comnon Jaw procedure is totally unfitted for
the purposes of what may be distinguished as
adm.nistrative equity, and that, in the matter
of remedial or auxilinry equity, which, under
the Act of 1664 mnnght have been exercised
in the shape of injunctions and discovery, the
courts at Westminster have refused to grant
relief, unless where the right sought to be
enforced is established in a manner which
would satisfy a Court of Equity at the Hear-
ing. There is not, we think, 2 single case
decided under the Common Law Procedure
Acts where a party has succeeded in enforcing
a right, unless the circumstances proved would
in cquity, have been a sufiicient foundation
for # perpetual injunction.  The judicial dis-
creticn of a court of equity has consequently
been wliolly left cut of the Common Law
Procedure Acts.

Even prior to the passing of these Acts,
however, courts of law enjoyed-a certain de-
gree of cquitatle power, not, indeed, for en-
forcing rights, so much as for preventing the
commission of wrongs. The common law
Jurisdiction in cases of fraud, for instance,
appears to us to be entirely co-extensive and
co-equal with the like power of the Court of
Chancery, though from an early slavery to
the trammels of pleading, the actual course

of the courts was more restricted and techmeal,
Some writers on equity jurisprudence, indeed
have asserted the contrary, and considured
that the jurisdiction as well as the remedy to
be had in courts of law in cases of fraudis
less extensive than in the analogous domain
of chancery. These writers have indeed ap-
parently on their side the powerful authority
of Vice-Chancellor Kindersley, who, in Stewrart
v. The Great Western Railway Companyu, 13
W. R. 886, expressed himself in fuvour of the
view that the equitable jurisdiction is the more
extensive. But this case, though at first
sight well adapted to raise that question, did
not really decide anything on this point. A
tradesman and his wife were passengers by an
excursion train, which, owing to aileged neg-
ligence by the company’s servants, met with
an accident, whereby the plaintifis received
serious injury, and were obliged to call ina
Mr. Woedward, & surgeon, and medical officers
of the company. The plaintiff, when asked
by Mr. Woodward what compensation ke
would require from the company, demanded
only £50. Mr. Woodward, who, it apj.cars,
was in the company’s interest, re-ommended
him to accept £15, and the medical oflicers of
the company earnestly urged him to do <o,
adding that he would be well immediately,
while Mr. Woodward affirmed (contrary to the
fact), that the plaintiffi’s wife’s leg was not
broken. The plaintiff’ said that he was in no
hurry to settle with the defendants, but finally
accepted £15, and gave a receipt for that sum
as compensation in full for all damages. lie
subsequently, however, brought an action
against the company for £1,700, to which
they pleaded “not guilty” and sct up the
receipt. The plaintiff then filed a bill alleging
fraud, and secking a declaration that the pay-
ment was not under the circumstances a full
compensation. An injunction was also sought
to restrain the defendants from setting up
the receipt. 'The Vice-Chancellor overruled a
general demurrer to the bill for want of equity,
being of opinion that the fraud alleged by the
bill was such that a court of a law could not
take cognizance thereof.

“ It would be very difficult,” his Honour
observed, “to give a definition of what consti-
tutes legal or cquitable fraud, but T am of
opinion that the facts which are alleged, if
proved, are not such as to constitute that sort
of fraud which a court of law would take cog-
nizance of.” That a definition of fraud in
general is very hard to be given we admit, but
there appears to be no greater difficulty in
defininglegal than there is in defining equitable
fraud. The difficulty, such as it is, is common
to both law and equity, and results from the
fact that moral fraud must be proved to
establish a case in either court. In Cornfoot
v. Fowlke, 6 M. & W. 358, for instance, the
owner of a house, who knew of a defect in it,
employed an agent for sale, who was ignorant
of the defect. The purchaser sued as fora
fraudulent scienter and concealment, but the
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court held that as the moral fraud of the '

owner, and the legal fraud of the agent, did
not concur in the same person, no case of
frand could be proved against ecither. ‘The
ruling in this, although it underwent some
vicissitudes, is, we believe, still law.

His Ifonour indeed seems to think that
intentional moral fraud on the part of the
defendants is not necessary to establish a case
of fraud in equity. “Itis perfectly clear,”
he continues, *‘that & body corporate or the
directors can know nothing more about such
a fraud as this than any stranger, and, there-
fore, it would be imnpossible to prove the fraud
comumnitted by the company. The fraud taken
cognizance of by a court of equity is made up
of all the circumstances of the case, the posi-
tion of the parties, that they have been im-
posed upon, have been inopes consilii, and,
_being in a state of bodily, were, consequently,
In a state of mental, weakness.,” All these
circumstances, however, are undoubtedly such
as would go to establish a fraud at law. The
distinction is not one inherent in the jurisdic-
tion, but in the nature of the proof required.
Vice-Chancellor Wood laid down, in Benkam
v. Keane, that to take advantage knowingly
of the fraud of another was to be a particeps
criminis, at least to the extent of being pre-
vented from taking any advantage of that
fraud ; ard this is the true equitable principle
which the courts of law, not from defect of
jurisdiction to determine it, but from their
nature .f this procedure, refuse to recognise.

The Vice-Chancellor was, under any circum-
stances, bound to overrule the demurrer,
because the right of the plaintiff to choose hig
tribunal, where the jurisdiction is concurrent,
has not bieen interfered with by the late Acts:
Evans v. Bremridge, 2 K. & J. 174, We re-
spectfully dissent, however, from his Honour's
opinion, that the jurisdiction of a court of law
would be inadequate to reach cases of fraud
merely on account of their degree of com-
plexity. The general impression, however,
certainly is that a court of law can only take
cognizance of a fraud if it be clear; just as it
can grant relief on an ‘“equity” under the
Common Law Procedure Acts, only if it be
indisputable. If we are right in this, it follows
that it is unnecessary, and would be futile, by
statute to confer upon courts of law an unlimi-
ted jurisdiction in cascs of fraud, because, as
wo contend, they enjoy already such power,
and are only prevented from exercising it by
the fact that they have no procedure fitted for
the purpose. To propose to alter their pro-
cedure is to re-establish courts of equity under
common law judges, nothing more; and may
be possibly productive of no greater harm than
the loss of the advantage arising from division
of labour.

The idea of allowing a plaintiff to originate
a suit at law upon grounds now cognizable
only by a Court of Equity, aimed at by Lord
Campbell's Law and Equicy Bill of 1860, arose
simply from a misconcepti n of the object of

conferring equitable jurisdiction on common
law courts, On this voint we beg to refer our
readers to the remarks made upon that bill at
i the time.* A thoroush fusion of law and
' equity is, doubtless, the necessary result of
present tendencies and past legislation, but it
is mere confusion to suppose that this huplies
a simple transfer of all litigation to the com-
mon law courts at present in existence,

‘The consequences of this simplification of
the law, if carried out fairly, as we think it
ought to be, will in our opinion, bLe more
beneficial than otherwise to the profession.

Let it be an understood thing that every
plaintiff who commences his proceedings in the
i right court, be it Queen's Bench, Chancery,
Probate, or-what not, will be able, no matter
what new matter may arise in the course of
the proceedings, to have his claim finally ad-
judicated upon in and by that court, and all
that can rvationally be desired in the way of
fusion will have been accompiished. A hun-
dred years ago the Courts might have done
this of their own mere motion, at the expense,
at most, of a legal fiction or two; now a
statute is essential for the purpose, but if it
would only be general enough and aveid that
pernicious meddling and muddling in defaiis
so characteristic of modern English legislation,
a very short Act might set at rest this some-
what vexed question.—Solicitors’ Journal,

THE QUAKER AXD TIiIE JUDGFE.

Tpon the jury entering the box at the late
Liverpool assizes one morniug, one of the num-
ber, who gave his name as Josiah Carson, and
was a member of the Society of Friends, kept
on his hat. Mr. Baron Bramwell, observiug it,
requested him to uncover. The juryman—
¢ Conscience compels me to keepiton.” The
Judge.—* Conscience no more compels you to
keep your hat on than it does your shoes,
You must have respect for others. I will fine
you £10 if youdon'ttake off your hat.” The
juryman—* It is a reverence for the Almighty
which compels me tokeepiton.” The Judlge.
—*“Don’t be nonsensical. Your reason is dis-
creditable to common sense.” 'The juryman
still refusing to uncover, the Judge said,—* 1
warn you that I will fine you £10 if you do
not ‘ake off your hat.” The juryman.—*I
cannot do so” The Judge.—* Then I fine
you £10, and leave the box.  Any person with
such nonsense in his head is not fit to sit upon
a jury.” The juryman having left the court,
the Judge said—**I shall call upon him again
to-morrow, and if he still persist in Lis non-
sense I shal] fine him again,”—Ezpress.

The Yelverton marriage case is likely to
come before the public again on the meeting
of Parliament—an appeal to the House of Lords
having been duly lodged on behalf of Miss L.
against the judgment of the Court of Se=sion.

* 4 Bol. Jour. 657,
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UPPER CANADA REFORTS.

QUEEN'S BENCH.

(Repr ed by C. Roetnsox. Evq, Q.C., Lrporter to the Court.)
GusTaves Duxpas v. Jonx Juusstoy AND Jouy
Wh.sox.

Fjrctment—Tille by possession--Poc-e=sim of part only—
Eifect af—Compets e y of wwilarss—New trial refued.
Rem:1ks upon tha pocsessicn necessary to obtain a title as
ag=insi the true owner, and toe efle-t of such pussession

when extendiog only to part of alut,

it must depend upon the chicumstances of each case whether
the jury may not. as aeajust the legat title, properly infer
jensession of the whe le land oovered by such titie, though
1hie occupation by op-u acts of owner-hip, such as clearing,
fercing aod culuvating. has been limited to 8 portion;
and leld, that in this cuse there was evidence legully
saticient to warrzut such inference.

Smlce that a “squatter” will acquire title as against the
rezl owner ouly to the part he has actually occupicd, or st
least over which he has exerct «d contivuous and open
ud Laous acts of onneiship, tnd not mere desuliory ncts
of lrespass, in respeet of which 1he true owner coul i not
weintaiu Gectment sgainst the trespasser asthe person in
porsession.

A, Uring sued in ejnctment, sullered judianent by default
for want of appearance, and §8 was adulitted o defend us
mndlmd.  firdd, that A, was uot u corpetent witvess, but
that. as the verdict was warmauted by the other testimony,
Lis 1eception was uo ground for witerference.

[Q. B, T.T,15865]

Ejectment for the east half of lot number ten,
in the tenth cencession of North Monaghan. The
writ was addressed only to the defendant
Johnston.  Wilson was admitted to defend as
landlord by a judge’s order, and appeared for
the whole. Juohnston entered no appearance,
* whereupon the said Gustavus Dundas ought to
recover against him.”

The trinl took place at Peterborough, in May
Iast, before Adam Wijson. J.

It appeared that a patent from the Crown,
dated the 28th of November, 1833, issued, grant-
ing the premises in fee to the phaintiff.  Iie also
proved the execution of a deed. dated the Ist of
Fehruary, 1860, from himself to cne Edward
Chaumberlain, of the premises. for an expressed
cousideration of £150. A witness swore that
about forty years azo, the plaintiff. who repre-
sented himself to be a discharged soldier, offered
to <cil bim bis right to 100 ncres of Jand, and
thaut the witness nceepted tue offer, and let the
prainuff have a heifer for it, and got o writing
from the plaintiff, which. in moving house many
years ago, he lost.  1le said the meaning of the
writing was to sccure the witness a right to the
Iand shich the piaintiff was entitled to get from
the Government. The phintiff also gave him
the location ticket for the 100 acres, being No.
16, in the 10th concession of Monaghan, now
North Monaghau.  About two years afterwards
defendant Wilson benght this right from the
witness.  The location was suhject to settlement
duiices, and Wilson performed them:  Tle Crown
patent was taken out, and the witness believed
that Wilsou brought it to him to keep until he
(Wiiren) should pay the witness what he had
agreed to pay.  He made the payment, and the
witness gave up the patent to Wilson.

It was proved that Wilson kad a house on the
100 acres adjoining these premises, and clear-

‘ siderable portion of the 100 acres being drowned

land, which appareatly could not be cultivated.

About the year 1835 the plaintiff asked another
of the witnesses for the defence if he kuew the
Tot on which Wilson was living, and said that e
had sold that lot. The evidence shewed that
Wilson had by himself or his tenants used the
cleared land ever since; the uncleared portion
had never been fenced in. Evidence was given
that the taxes according to the former Treasurer's
books had been paid, and the present Treasurer
proved that defendant Wilson had paid them in
1816, or for some years afterwards.

The defendant also called John Johnston as a
witness, who was ohjected to, as being the de-
fendant named in the writ of sommons. 1t was
answered that he had not appeared to defend,
and that judgment was signed against him.
The learned judge received his testimoay. The
most material statement he made was, that the
plaintiff, who lived within two miles of these
premises, told bim that he owned these hundred
acres at one fime and had sold them.

The learned judge left to the jury whether
the plaintiff had knowledge of Wilson being ia
possession of this land for a period of twemy
years or more before action brought, stating
that the possession of & part of the 100 ncrey
might import possession of the whole, depending
upon circumstances: that Wilson took possession
as a purchaser of the whole, according to the
evidence, which also shewed that nearly all of
the 100 acres which remained uncleared was
swampy and pot very fit for profitable cultiva-
tion, and that the taxes for the whole had been

aid.

P Exception was taken to that portion of the
charge relative to possession of part affording
evidence of possession of the whole. The jury
found for the defendant.

In Faster Term C. S Putlerson obtained 3
rule, calling on the defendant to shew cause why
there should not be & new trial, on the ground of
the improper reception of the evidence of
Johnston, and for misdirection, in ruling that
the evidence of the defendant’s possession was
sufficient without shewing that such pessession
was coutinuous, and in ruling that ** there was
sufficient evidence of the possession of the wild
Iand which the defendant did not occupy ;” and
on the law and evidence, the possession on which
the defendaut relied not having been proved.
He cited Tuy. Ev. 4th ed. sec. 1662.

S. Richards, Q C., shewed cause durirg this
term, and cited Doe dem. Lord Teynkam ~. Toler,
6 Bing. 561 ; Ifughesv. Hughes, 15 M. & W. 701
La Frombois v. Jacksen, 8 Cowen, 589 ; Culk v.
Lyn ‘s Heirs, 1 Marshall, 846; Jackson drm.
Hasbrouck v Vermilyea. 6 Cowen, 6i8; Farley
v Lenoz, 8 Serg. & Rawle, 892; Zlunter v. Farr,
23 U. C. Q. B. 324.

Dzrarer, C. J., delivered the judgment of the
court.

The question of title by possession without
paper title as against a paper title, often presems
peculiar features in this country, and is not ai-
ways a matter of casy solution. Land is generally
divided by the Government surveyors into uni-
form lots in each township, cxcept where the

cd frem 20 to 30 acres of the premises, a vvin- ¢ irregular formation of the ground, owing to lako
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or river frontage or other causes, renders this
impossible, and then there are broken lots. The
grants from the Crown are alsr ~ery frequently
for less than the lots as surveyed, sometimes, as
in the present oase, for a half lot, sometimes for
& quarter lot, and sometimes a certain number
of acres, part of a lot, is granted. As a rule
these grants are of land in the natural state, not
cleared or improved; at least such is gererally
the assumed condition when the Crown first
agrees to dispose of it to imdivid- als. Even
wuere the grants were preceded by mere loca-

tions, subject to the performance of settiement |
duties, it is notorious that these duties were !

oftentimes not made at all or made in a very
perfuactory manner, and no part of the land
was in fact either cleared, fenced or settled upon,
and notwithstanding the previous condition to
perform such duties the grantee had not, in the
langnage of the Srd section of Con. Stat. U, C.
ch. 88, -+taken actual possession by residing
upon or cultivating some portion thereof.”

When thercfore a person without any title, or
without any real or dond fide claim of title,
(though erroneous) entered upon any such lot,
¢learing aud fencing only a portion thereof. I do
not understand uponr what principle this weong
doer can be deemed to bave taken and to be in
possession of the whole of such lot,—for example,
of 200 acres, if the lot was originally surveyed
te contain that quantity, or of the half or quar-
ter lot, if such had been the division by the ori-
ginal survey ; or that his cultivation and fencing
of a small part puts him into possession of as
muck: (be it the whole or fractional part of & lot)
as the proprietor of the part trespassed upon
owns. Io cases of what is well understood in
the country by the term * Squatters,” 1 have
always thought, that as against the real owner
they acquire title by twenty years occupation of
no more land than they actually have occupied,
or at least over which they have exercised con-
tinuous and open notorious acts of ownership,
and not mere desultory acts of trespass, in re-
spect of which the true owner could not maintain
¢jectment against the trespasser as the person in
possession.

We agree with the learned judge who tried
this cause, that it must depend upon the circum-
stances of each casc whether the jury may not,
as agmnst the person baving the legal title,
properly infer the pessession of the whole land
covered by such titlein favour of an actual occu-
pant, though his occupaticn by open nacts of
ownership, such as clearing, ™ncing and culti-
vating, has been limited to ¢ sortion less than
the whole. And we think evitence such as was
given in this casc must be submiied to the jury
as legally sufficient to warrant such an inference ;

and no question upon the evidence, beyond the |

true character and nature of the possession in
point of extent, has been raised.

TUpon the question of the competency of the
defendant Johnston we are not able to concur in
the ruling ot the trial. He is tenant in posses-
sion of the premises under Wilson, who as land-
lord is admitted to defend. As such tenant he
comes within section 5, of the Evidence Act,
(Con. Stat. U. C. ch. 32,) which provides that

the previous cnactment, that interest shall not |

disqualify, shall not render competent or autho-

rize or permit ‘‘any claimant or tenant of pre-
mises sought to be recovered in ~jectinent” to be
called as a witness. His not appearing to defead
does not make him the less a tenant of the pre-
mises, having a direct interest to prevent a chauge
of possession, and not rendered competent by
the act to support thatinterest by his testimony ;
but we are of opinion that without his testimony
the verdict ought to have been as it was, and we
are glad to find in the case of Doe v TLiyler, 6
Bing, 561, which is recegaised in Ilughes v.
IHughes, 15 M. & W. 701, an authority for up-
holding the verdict.

We are of opianion this rule should be dis-

i charged.

Rule discharged.

Dates v. Tee Goear Westers Rarcway Co.
Common cariiers—Special conditions.

Action azainst defondants as cotmwenn carriers for delay in
carrying goods.— Plea, setiieg up special couditions. oa
which the 2oods wore received. oxempliug defendants from
liability, f{cd, good on demurerr.

Remnrks as to the necessity 2nd juctice of legislative ve-
dvess in such casex.

[Q. B, 1. T., 14263

The declaration stated that ibe defendanis,
being common carriers by tbeir railway. ie-
ceived from the plainiiff certain cattle w0 becar-
ried from Jngersoll to Toronto; aand the bieach
of duty allezed was that they negligently and
improperly detained the caitic at Ingersoll, and
kept themn in an open and exposed place, owing
to which two of them died on the journey, and
that by the unreasonable delay ia tae curriage
and delivery of the others the plaiotiff lost a
market, &c.

Plea, {hat the said oxen and cows in the dve-
laration mentioned were delivered by the plain-
¢4 to and accepted and received by the defen-
dants to be carried aud convered under a special
contract, £nd subject to the following condi-
tions :—

That the paiatiff vadertook all risk of loss,
injury, damage sni other contingencies in load-
ing, unloading, conveyauce =and oiherwise,
whether arising from tbe negligence, default or
misconduct, crimieal or otherwise, on the part
of defendants or their servants; und that they,
the defendauts, did not unuertake to forward the
snimals by any particular train, or at any speci-
fied hour, neither were the defendants re<pon-
sible for the delivery of the animais within any
certain time, or for any particular market.

Aud the defendants further say, that the losa
and injury sustained by the plsintiff io respect
of the said oxen and cows in the declaration

' metioned, as well by the keeping and retaioing

of the same at the said Ingersoll siation ns by
the delay in the conveying and delivery thereaf,
were a Joss and injury witbin the trae intent and
mezving of the said conditions, and was and is
patt of thie Joss or damage 5o agreed to bie borne
by the plaintiff as aforesaid, and not =ny other
loss or damage.

The plaintiff took issue on so much of the
plen as relates to the said two cattlealiezed inthe
declaration to have died in consequeance of tho
negligence of the defendanis. And as to the
residue, he demu Ted, on the grennd that the
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plea does not answer the breach of duty alleged I premises, and no appearanco was entered or
—numely, unreasonable delay in carrying; and | defence made by the defendant Stephen White,

notwithstanding anything in said contract the
defendants would be bound to carry within a
reaconahle time.

& Rechards, Q B., for the demurrer.

M ' Cameron, Q C.. conira, cited White v.
The Great Western K. . C0.,2C. B. N. S. 7;
Lettom v Ruley, 2 B. & C. 20; Hamillon v.
Crond Trank £ W. Co, 23 U. C. Q. B. 600.

Draper, C. J. delivered the judgment of the
court.

In the existing state of our law we are of
opiuion that the plea demurred to is good. The
declaration is framed upon the common law lia-
bility of the defendants as common carriers, and
the plea sets up that the, did pot reccive the
cattic under such liability, but under a special
cuntract which is set out. It istoo Iate to argue
that the parties could not lawfully eater into
such a contract. Having entered into it their
rights and liabilities are to be ascertained by its
terms, and not by the common law. We have
no such enactment as the 17 & 18 Vie. ch. 31,
gec. 3, which submits the question whether the
condiiions imposed by the Railway Company are
reaseuable or otherwise to the decision of the
court or judge before whom any question rela-
tive thereto shall be tried.

This case as well as that of Hamilton v. The
Grand Trunk Railway Company 23 U. C. Q. B.
60N illustrates the necessity aod justice of
Jegislative redress. The recent case of Allday
v. The Great Western Railway Company 11 Jur.
N. §. 12 shews the value of the Euglish act.
Tiie court in that case held that a condition
Jimiting  the defendants’ responsiblity, very
anaiogons to the present case, was unreasonable,
ani gave judgment for the plaintiff on the face
of it.

Bat in the 2bsence of any such authority we
must decide in the defendants’ fevour on this
demurrer.

Judgment for defendants on demurrer.

Mricnazn D'Ancy v. Strruex WHITE AND
Jaxes WiLsox.
Eictment—Judgment Ty defaull —Chsts.

An cjeciment summons having been served on A.and B,
A cnly defended.and B. allowed judgment to go by de-
fault.  The plaintiff obtained 3 verdict and issued a kab-
Jvic. and fi. fa for costs against both, whereupon B. moved
to set it aside as against himself, or to have his namo
siruek out of the proceedings: but

I-i-1, that the plaintiff was tight, for, as to the kab. fac., if
B cla:med no intelest in the Jand, and was not in posses-
si~n. ha-hould have applied, on receiving thasummons, to
have his name strack out: and as to the fi. fa. far costs,
Bie was hizble, for although if sole defendant he wonld not
hiave been, vet wher the-e are two persons in posacssion
xnd one appears, the judgment is sucpanded till the trial
of the fssue, i€ tha Iatter sacceeds it anutres ta tho bonefit
of the otker. and if ho fiils both are liable for the whole
eoste, (as in an action for damnges) ot which there can be

only oo taxation.
1e8,T.7,1865}

The plaintiff, on the cleventh dsy of July,
1964, issued an cjectment summons against both
tbe defendants, to recover possession of part of
lot number twenty in the fifth concession of the
townehip of North Rurgess, specially deserihed.
Oa the 220d of August. 1864, James White ap-
peared by atterney, aud defended for the whole
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and an entry was mude on the roll, that the
plaintiff ought to recover against him the posses-
sion of the said land, but proceedings aguinst
him were stayed until the determiuvation of the
issue between the plaintiff and James White.

That issue was tried on the 13th of Octuber,
1864, when the jury rendered n verdict fur the
plaintiff, on which judgment was entered on the
26th of April, 1865, that the plaintiff recuver
possession of the land in the writ of summons
mentioned, and S166 84 for costs of suit.

On the same 26th of April, 1865, the plaiutiff
issued & writ, reciting that he had lately recuv-
ered possessiun of the premises mentioned in the
writ of summous in an action of ejectment, at his
suit, against Stephen White and James White,
commanding the sheriff to cause the plaintiff to
have, possession of the said land and premises,
with the appurtenances, aud further command-
ing the sheriff of the goods and chattels of the
said Stephen and James White that he should
cause to be made 3166 84, which the plaiuuff
lately recovered against them for his costs of suit.

And Stephen White obtained a rale calling on
the plaiutiff to shew cause why the writ of ha-
bere facias possessionem and fiert facias against
goods shonld not be set aside as against him, on
the ground that the judgment entered only
awarded possession as against him, and that he
had not appeared and defended ; or why the 4.
Jo. against goods should mot be set aside as
against Stephen White; or why the judgment
should not be set aside as against Stephen White,
for directing generally that the plaintiff should
recover possession and costs, not eaying of whom
the costs should be levied, whereas it should have
directed that they should be recovered of the
defendant James White, the defendant Stephen
not bhaving appeared and so not being liable for
for costs; and that no proper interlocutory judg-
ment was signed against Stepben; or why the
Jjudgment shovld not be amended, so as to dircct
definitely against whom execution for costs
should be directed ; or why Stephen White should
not be relieved from being a defendant, and have
his name struck out of the proceedings, on the
ground that at the commencement f this suit he
had no interest in tiue premises, and was not in
possession, and did not appear and defend; or
why all proceedings to recover rosts under the
judgment and writ should not be stayed, on such
terins as to costs as the court might direct.

In the affidarit filed in this case, it was stated
that a scizure of goods of Stephen White had
been made under this execution, and that no ac-
tion for mesne profits had been brought against
him. It was also sworn on his bebalf thaton
the 23rd of April, 1564, be execuwdd 2 quit-claim
deed to his son, the other defendant, of the
premises mentioned in the writ of summons, the
consideration being a debt of £25 due by the
father to the son for working on his farm, and
five shillings.

Stepheo White swore, smong other things,
that he had never used or occupied any part of
the land sned for, except nbout fifteca ncres,
which (with other land) he conveyed, on the
23rd of April, to his son James, which convey-
ance was made in pursuance of an agreement
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made between them, that James should come and I

work with Stephen for a year, which he did, and
thereupon Stephen conveyed to him ; that the
land was poor, ard not worth more than a rea-
sonable compensation for James's service. IHe
denied that he was concerned in or privy to the
.defence. And after the sale to James he sworo
he did not occupy or use the land in any way,
other than for the pasturage of some young cat-
tle for, which he paid James: that he never was
notificd by the plaintiff of his title to the land:
that he attended the trial of this cause merely
from curiosity, and not from any interest he had
himself in the matter, and as he had not for
years been able to work, he lost nothing by his
attendance at court.

On the other hand, the plaintiff swore, that
after he had purchased these premises he found
Stephren White in possession, and applied to him
to bim to give them up, but he did not do so,
but he continued to possess the same till he was
put out by the sheriff, but that he pressed the
plaintiff to sell bim thisland: that the defendant
James was living with his father, and had no
separate dwelling, and was not more than
tweny-two or twenty-three years of age: that,
notwtithstanding the transfer, Stephen White
during the summer of 1864 aud the spring of
1865, used the land, aud pastured his cattle
thereon, as he formerly used to do, and removed
his cattle therefrom two or three days before
the plaintiff was put into possession. And the
statement that Stephen was for several years in
possession of these premises uatil ejected was
confirmed by another deponent, who also swore
that he was satisfied James White had no pro-
perty.

Rolert A. Harrison shewed cause, citing Roots
v. Farniscott, 2 U.C.P.R. 239; Harper v. Lowndes,
15 U. C. Q. B. 430; Iaskins v. Cannon ¢t al, 2
U.C.P.R. 334; Wilkinson v. Kirby, 15 C.B. 430;
Anstey v. Edwards, 16 C. B. 212; Hutchinson v.
Greenwood, 4 E. & B. 324; Bleecker v. Camplell,
4 U. C. L. J. 136; Consol. Stat. U. C. ch. 27,
sees. 16, 26.

Kingsmill, contra, cited Cole on Ejectment,
131; White v. Cochlin, 2 U.C.P.R. 249 ; Mobbs v.
Vanderbrande, 9 L. T. Rep. N. S. 761 ; Doe dem.
Wright v. Smith, 8 Dowl. 517.

DraPeR, C. J., delivered the judgment of the
court.

We think upon Stephen White’s own shew-
ing, that he pastured his cattle on this land, on
which it does not appear there was any dwelling
louse or building, tue plaintiff had reasonable
ground for making him a defendant, as well
as the son James. If Stephen bad immediately
on being served with the ejectment summons
made oath that he was not in possession, and
claimed no interest in the land at the time
of the service, or perhaps =at the date
of the summons, snd this statement was not
rebutted, he might have had the service on him-
self set aside and his namo strack out of the
writ upon proper terms. But letting judgment
go by default, whichk is the effect of not appear-
ing, must be considercd as an admission that ho
was in possession, for such judgment is a
sufficient foundation for a writ to put the plain-
tiff ioto possession. He pow, amosg other

things, applies for the relicf, but I think fur
this purpose he comes altogether too late. The
question is then reduced to his liability to custs.

Although if Stephen had been sole defendant
the plaintiff could have had no judgment or exe-
cution against him for costs, yet we apprehend
that when there are two persons in possession
and both are sued, if the plaintiff fails in proving
his case against one who defends, he cannot get
possession against the othes who does uot appear
to the writ. The judgment of the court is sus-
pended until the issue be tried; and if the
defeadant whe appears is succeasful, it in effect
enures to the “enefit of the other. There can
only be one taxation of costs where the plaintiff
succeeds against all the parties he sues. Inan
actira for damages, if one defendant suffers
juds,ment by default and the other pleads to
is.ae, and the jury find for the plaintiff, there is
one entry of judgment for the same costs and
damages sgainst both, though the plaintiff's
costs must be materially increased by having to
go down to trial, which only was made necessary
by the act of one defendant.

No authority has been cited which would af-
ford even a pretext. for holding that there could
be a severance of the taxation of costs in a case
like the preseat, and the analogy of other actions
is against such a practice.

The Ejectment Act does not provide for award-
ing costs when there is only a judgment by de-
fault, but where there is a trial it expressly
authorizes costs to be recovered ; and, asit must
be assumed the defendants are jointly in posses-
sion, the recovery by verdict against one will,
weo apprehend, draw with it all the consequences
as regards the other.

We think, therefore, this rule should be dis-
charged.

Rule discharged.

COMMON PLEAS.

(Reporled by S.J. Vaxrovanxer, Esq., M.A., Barristerat-
Law, Reporler lothe Churl.)

Tor OxtArio Baxz v. KerpY ET AL

Rdurn of nulla bona fo unexeculed fi. fa.— Irrequiavity
—Omsent—Concurrent writs against lands and goowdv—
Abandonment of writs against goods—Talidity of rwrits
against lands.

Plaintifis issued fI. fas. goods, and on the ramoe day placed
them in the hands of the Sheriffs of different cvuntics.
Within three weoks the writs were, at the request of tha
plrintiffs’ attorney. and with the consent of H., one of tho
defendants, retarned nulla bona, the other dofendant.anit
was believed having no goods, and the goods of I1. Leing
claimed by another in privity with him. On the return of
thoso writs, £i. fa. lands aod alias £i. fa. goods were on the
samo day {ssucd and placed in the Sheriffs' hands.  Subee-

ucntly the alias fi. fas. goonds wore withdrawn, the £.
}:u. 1ands belag left in the Sheriffs’ hands.

Hed. that although tho samerale applics in the caso of two
defenduts, as in tho caso of one, that the gowds .of bath
must be exhausted before the lands are resnrtod ta. an
cach has, therefore, as groat an interest in the due execu-
tion of a2 writ agalnst the goods of his codefndant. as
aguinst bis own. before the lands are touched: yet. in
tbis cese, H. conld net, by reason of his couwut thereto,
complain of tho rotura of nulla bona as to him oif: nor
could he complain of the samo roturn as to his co-defen-
dant, becauso tho latter hid no goods whicl: conld apply
to tho writs; whils the lattor could notobhject tothn retura
a8 to H., bocause. It wWas allegad, tho goods of 1T were
claimed by anather under & title from bim. and it was nat
rcasnnable that the plantiffs should contest tius claim,
particulasly as the property appeared to bs smiil, when
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there was a probability of realizing their claims by a sale
of the lands afler the expiration of the usual time.

II(d, ulso, sustaining Oswold v, Rykert, 22 U.C. Q. B. 308,
that the issuing of the fi. fas. lands and ahas ji. fas. goods
concurrently was objectionabls ; but that the latter, not
haviug been acted on, could be abandoned, and the fi. fus.
lands retained.

A return of nulla bona, whero there are goods, is only an
irregularity to be excepted to by the defendant, if the
Plaiutiff iy abusing the process of the court by proceeding
against the lands before having exhausted the goods.

Quure, whether the helr, devises, or other claimant under a
deceased debtor, or any person to be prejudiced thereby,
may not justly complain, if a wrongful or collusive return
of ndia bona ho made, while there is a sufficiency of goods,
and the debtor’s lands be seized to satisfy the debt.

Observations on the inconvenience of the procedure here,
by two writs of execution, in order to reach lands, and
probable intention of 5 Geo. II. ch. 7, with reference
theroto. {C. P, T. T., 29 Vic.]

In Easter Term last, S. B. Freeman,.Q C., on
behalf of the Bank of British North America
and the defendant James Hamilton, the applica-
tion being mad> in three suits between the same
parties, obtained a rule in the Practice Court,
calling on the plaintiff to shew cause in this
court, why the respective writs of fieri facias
against goods, and the respective writs of fieri
Jurias agaivst lands in the hands of the Sheriffs of
the counties of Wentworth, Grey and Welland, and
of the United Counties of Huron and Bruce, in
the above suits respectively, should not be set
aside on the grounds, as to the writs ugainst
lands, that no writs of fieri facias against goods
had been taken out in the respective suits and
delivered to the said Sheriffs, or to the Sheriffs
of auy other counties, to be executed ; or had
been in any such Sheriff’s hands to be executed
aud then returned according to law, before the
writs against the lands of the defendants had
been issued; and, slso, as to all of the said
writs, that the writs against the goods and lands
of the defendants in the snid suits respectively
had been issued at the same time, and placed in
the respective Sheriffs’ hands to be executed,
and wlere then being executed concurrently ;
and, also, on the ground that the return of aulla
bone to the writs against goods in the above
suits had been collusively, illegally, and fraud-
ulently obtuined for the purpose of enabling the
said plaintiffs to obtain a fraudulent preference
and priority over the other creditors; or why
some of the said writs should not be set aside on
the zrounds aforesaid, and on grounds disclosed
in affidavits filed,

The rule was obtained on a memorandum,
which stated the following facts :

The plaintifis have five judgments against
these defendants, ope of the judgments being
agaiust oue Samuel Overfield jointly with the
defendants. Three of the cases were in this
court and two in the Queen's Bench. In the
memorandum filed, the suits were numbered; Nos.
1 and 2 being the same as Nos. 1 and 2 at the
head of this application, Nos. 8 and 4 being
Queen’s Bench cases. and No. & being the same
as No. 3 in this application.

The table belew will explain the different kinds
of writs that were issued, their delivery to or
return by the Sheriffs, and the different dates
that are material. Al of these writs were dir-
ected to the Sheriff of Wentworth.

1. C. P.—fi. fa goods—dated and received by
Sheriff 5th April. 1865—returned nulla bona
22nd April, 1865.

1. C. P.—f.. fa. lands—dated 22nd and received

by Sheriff the 24th of April, 1865.
al. fi. fa. goods—dated 22nd and received hy
Sheriff the 25th of April, 1866.

2. C. P.—fi. fa. goods—dated and reccived by
Sheriff 5th April, 1865 —returned m ...
bona 22nd April, 1865.

fi. fa. lands—dated 22nd and received Ly
Sheriff 24th April, 1865.

al. fi. fa. goods—dated 22nd and received Ly
Sherif 26th April, 1865.

8. Q. B.—fi. fa. goods—dated and received by
Sheriff’ 10th April, 1865—returned ruila
bona 22nd April, 1865.

Ji. fa. lands — dated 220d and received Ly
Sheriff 24th April, 1865.

al. fi. fu. goods—dated 22nd and received Ly
Sheriff 25th April, 1865.

4. Q. B.—fi. fa. goods—dated avd receivsd Ly
Sheriff 15ih April, 1865 — returned rui.
bona 22nd April, 1865. .

Ji. fa. lands —dated 22n0d and received by
Sheriff 24th April, 1865.

al. fi. fa goods—dated 22nd and received by
Sheriff 25th April, 1865.

5. C. P.—fi. fa goods—dated and received by
Sheriff 25th April, 1865 — returncd by
Sheriff nulla done 22nd April, 1865.

fi. fa. lands—dated 22nd and received Ly
Sheriff 24th Ap=il, 1865.

al. fi. fa. gonds—dated 22ud and received by
Sheriff 25th April, 1865,

The same attornies were the attornies for ihe
plaintiffs in each case.

The returns of nulla bona were made ut the
request of the plaintiffs’ attornies, and by the
consent of James Hamilton, but not with the
consent of the other defendant or defendants.
When such returns were made James Hamilton
had goods linble to seizure in execution in the
county of Wentworth, and there was no execu-
tion against him excepting in these suits. At
this time Kerby had goods in Wentworth unde-
execution or prior writs, which goods were sold
on the 18th of May, 1865, and just satisfied such
prior writs.

In the third suit in the memorandum, which
is in the Queen’s Bench, there was, when the
above returns were made, a concarrent #. fu.
agninst goods in the hands of the Sheriff of
Brant, upon which, on the 10th of May last, he
returned, “made $104 90 of the goods of one
Muirhead,” one of the defendants of that case.

Upon each of the writs of execution zgainst
goods, in the cases in this court, there was en-
dorsed a precipe, dated the 22od April, 1563, for
the writs against lands and goods in each case
s before mentioned, and for a writ in each case
against lands to the Sheriff of Welland, and
another to the Sheriff of Huron and Bruce. Oa
the 24th of April, 1865, & writ against lanls
was, also, issued in cach case to the Sheviff of
Grey ; and all such writs were issued, =ud, as it
l'is believed, were delivered to the respective
Sheriffs, to be executed.

The Sheriff of Wentworth seized, s the
property of the defendant Hamilton, certain
shares in the stock of ihe Great Western Rail-
way Company, aud in the stuck of the Cubada
l Life Assurance Company.
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By an indenture, dated tho 7th of May, 1865,
James Hamilton couveyed to Thomas Paton,
General Maoager of the Bunk of British North
Aueerica, lands of the said defendant in Went-
worth, Welland, Grey, Bruce and Wellington,
and also a part of bis personal estate by way of
mortgage, to secure payment to the sgaid Bank
and to the Ontario Bank, the present plaintifis,
ratably and propc tionably, according to the
debts which he oweu to them, the Bank of British
North America about §11,100, and the plaiutiffs
about $11,200.

Anaffidavit was filed by the plaintiffs’ attorney,
on the part of the plaintiffs, which stated that
shoitly after the original writs against goods
had been given to the Sheriff, he discovered there
was no prospect of the Sheriff making the amount
of the executions ont of the goods and chattels
of the defendants, in consequence of there being
then, as he believed, other executions in the
Sheriff ’s hands more than sufficient to cover all
the goods of Kerby, aud the said Hamilton’s
personal property, which might have sold for
ahout two or three hundied dollars, being in
great part claimed as belonging to his daughter,
Mrs. Racey; that therefore the Sheriff was
requested to return the writs nulle dona. which
he did after the consent of Hamilton was given;
that he beheved the defendunts were not pos-
sessed of any goods except in Wentworth ; that
on the 19th of May last he received from Messrs.
Freeman & Craigie the latter which was annexed
to the affidavit, and on the morning of the 22nd
of May he attended at their office, and told Mr.
Craigie he was then on his way to the Sheriff’s
office to withdraw the alias writs agaiost goods,
in the suits in this court, and on the same day
he notified Mr. Craigie of his having done so.

During the present term oss shewed cause.

The law does rot compel a plaintiff to wait
until the expiry of his writ against goods,
when there is a certainty that there will be no
goods to answer it, or thui there will be goods
only to & small value to be applied to it: if this
were so, the result would be that subsequent
creditors would, by getting a return of no goods,
gain the priority, as to the lands, over the
gxrli;:st creditors: Doe Spafford v. Brown, 3 O.

.92,

The plaintiffs had the right, after issuing the
concurrent writs against goods and lands, to
elect which of them they would continue: they
could not both be void.

Freeman, Q. C., contra.— The plaintiffs had
no right to place the writs against goods in the
Sheriff 's hands with the mere object of getting
a colourable return of no goods made to them,
upon which to found the writs against lands: the
statute intended that the return of no goods
should be a dond fide one. It may be no tjus-
tice to o defendant to have it uotruly made, for
he may have consented to it; but even when he
does consent, the other creditors of the defendant
bave the right to complain of the proceeding,
for it operates to their delsy and prejudice ; and,
if there be two defendants, the consent of one
canpot authorize this course to be taken against
the defendant who has not consented . Oswaldv.
Rykert, 22 U. C. Q. B. 306.

Then the alies writs against goods nnd the
writs agaiost lands cannot be runuing at the same

time; and if the pinintiffs withdraw the ulius
writs in time to anticipate this application, that
will not avail them, because by go doing they
cannot give effect to the writs against lands,
which were concurrent ; for they were improperly
issued, and the subsequent withdrawal of the
other writs will not cure the defect: they were
both unwarranted when they were issued, and
they are each of tbhem unwarranted still. le
referred to Curry v. Turner, 8 U. C. L. J. 206.

A. Winsox, J., delivered the judgment of tlio
court.—

The questions are:

1st. Whether it was allowable to the Sheriff to
return the three original writs of fleri fucias
against goods nulle bona in so short a time after
he got them, at the request of the plaintiffy’
attornies, snd with the consent of one of the
defendants, if the value of the goods of such
defendant were very small in proportion to the
amount of the debt, and if the property in these
goods were believed to be claimed by anotker in
privity with the defendant, and if it were
believed the other defendant had no goods which
could be applicable to such writs.

2nd. Whetber, if such returns be good as
against the defendants, the Bauvk of British
North America, as the grantees of the defendant
Hamilton’s real estate, can impeach the writs
against lands which were issued out upon the
returns of aulle bone before mentioned.

8rd. Whether it was objectionsble to sue out
the concurrent writs of fieri facias against lands
and alias fieri facias against goods above men-
tioned ; and if so, ®hether the plaintiffis could
elect to abandon tho alias writs against goods,
and retain in full force the writs against lands.

The statement of the first question is, I think,
an answer to it. The defendant, who gave con-
sent to the return of no goods, cannot complain;
nor has either defendant any cause of complaint
of the return that was made as to the other.
Hamilton cannot complain, because Kerby had
no goods in fact which could apply to these writs;
and Kerby could not complain, because, it is
alleged, the goods which are said to be Hamilton’s
are stated to be claimed by another under a title
derived from Hamilton; and it is not at all
reasonable that the plaintiffs should contest this
claim, especially if the property be small, as it
is represented to be, when there is a probability
of getting paywment from the lands of Hamilton
without this difficulty, simply by delaying till
the expiry of the period when by law the lands
can be sold: Dicas v. Warne, 10 Bing. 341;
Knight v. Coledy, 5 M. & W. 274.

From the passing of the Statute of Westmivster
the 20d, by which lands firet became linble to
an execution against the judgment debtor, it bas
always been held, that under the elegit the Sheriff
must first take the goods of the defendaat hefore
he can deliver the lands; and if the goods be
sufficient to satisfy the debt, the lands shall not
be extended: 2 Inst. 395: The King v. Hopper,
8 Pr. 40. And the lLike rule applies, that the
goods of both defendants shall be exbausted,
when there are two defendants, before the lands
of either are touched.

One defendant has, theicfore, an interest in
the due exccution of the writ egainst the goods,
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of his co-defendant, as well as of himself be-
fore his lands shall be seized: he has such s~
interest, at any vate, if the like rule applies n
this country, in enforcing a process against
goods and lands, which applies in England; and
there secems to be no reason why it should not
be so, when our statute has made the very pro-
vision, in precise words, which had force in
England only by the constructive and presumed
intent of the statute.

But & writ against lands, issued before the
return day agrinst goods, is said only to be an
irregularity, and not a void proceeding, so as to
defeat the title of a purchaser of the land, who
brought at Sheriff’s sale: Doe d. Spafford v.
Brown ; £nd it cannot be that & return of  no
goods” by the Sheriff, where there are goods, can
be more than an irregularity to be complained of
by the defendant or defeudants, if the creditor
be wrongfully abusing the process of the court,
by going directly or by collusion against the
lands, in place of first exhaueting the goods: O.
Bridgman, 474.

As to the second question, I think we are not
now required to answer it; because, in the first
place, the returns of no goods were not unreason-
ably, oppressively, or dishonestly made ; and, in
the second place, they were made for three
weeks at least before the Bank of British North
America acquired their title to the lands affected,
at which time the lands were bound by the writs
agaiust them.

I am not certain that the heir at law, devisee
or other person deriving title to lands from or
through n deceased debtor, or any other person
who might be o prejudiced, might not have the
right to complain in some form or other, if a
wrongful or collusive return of no goods were
made, while there was sufficiency of goods, and
bis lands were taken under process to satisfy a
debt, which the goods could and should have
satisfied ; just as the debtor, if living, could, on
process against himself, complain in the like
case.

As to the third question, I think it was objec-
tionable, according to the authorities, to take
out these concurrent writs: Oswald v. Rykert.

It would, perhaps, have been a more con-
venient method of proceeding on executions, to
have bad the one writ egainst goods and chattels
and lands and tenements, with a direction to the
sheriff to levy upon the goods and chattels, ab in
elegits, in the first place; and if there were no
goods, or upon these being exhausted, to levy
upon the lands, but not to sell them for twelve
months after the seizure. This was what probably
intended by the Imperial Parliament, in passing
the 5 Geo. 11 ch. 7, when it declared, that real
estates in the colonies should be assets for the
satisfaction of debts by the like remedies as per-
sonel estates for the satisfaction of debts; it was,
firstly, to subject lands to liability for debts, as
personalty was; and then to simplify the remedy,
by making one species of execution answer for
all purposes, instead of adapting so many differ-
ent speciey of writs, as fieri facias, levar: facias,
and elegit, which had to be pursued in England.
For, at the present time, if there be five shillings’
worth of goods, a creditor for a thousend pounds
must go on and mske that sum, before he can
proceed against the lands; while the later execu-

tion creditors, by having their writs returned at
once nulla dona, take precedence of him upon
the lands; and every creditor must go through
the routine, and add to the expense of suing out
& writ against goods, although it is notorious
that there are no goods to be levied upon.

I think that the plantiffs, not having acted upon
their writs against goods, could abandon them,
and elect to go on upon the writs against lands:
Andrews v. Saunderson, 1 H. & N. 725.

We think the rule should be discharged with
costs: :

Rule discharged with costs.

PRACTICE COURT.

(Reported by R. A, HARRISON, EsQ., Barristerat-luw.)

In THE MATTER (P THE ARBITRATION BETWEEN
FRASER aAND EscoTT. :

Prosecution for selling It without a license—Net subjocd
of compromise without leave of the court—Not su!j-ctof a
r¢ference—Award in part set aside.

A prosecution for selling whiskey without a license cannot
be compromised without the leave of the court, and there-
fore cannot form the subject of a reforence to arintration.

Where, although the offence was not subwitted. it was tiied
for the purpose of determining the liability of the parties
28 to costs, 50 much of the award as related to it was set

aside.
[Practice Court, E. T., 1865.]

Becker, Q.C., for Escott, obtained a rule calling
upon James J. Frager to shew cause wly the
award made by John McMillan, E. V. Bothwell,
and Archibald Clinies should not be set aride
wholly or in part with costs, on the following
grounds :—

1. If the award were made under the agree-
ment set forth in the rule, then on the grouud «_at
Archibald Clinies, named only as an umpire,
was called on by the arbitrators, and acted as
an arbitrator before any disagreement between
the other two arbitrators, there being no such
disagreement.

2. If the award were made under thebond set
forth in the rule, then the said Clinies was
absent from the sittings of the arbitrators for
one whole day, while the same was proceeding,
and a number of witnesses being examined, and
the said Clinies did not hear their evidence, nor
take apy part in the proceedings during the :aid
day.

g. On the grounds that the information for
selling whiskey without a license, cr aay evidence
thereon, or appeal therefrom, or any costs
thereof, could not be referred or awarded on.

4. That the award directed that Escott should
pay S66, arbitrators fees, and $4 for a reom,
in all B60 as costs of the arbitration, without
any power or provision therefor, either in the
agreement or bond.

6. On the ground that the arbitrators lLave
in the award directed Escott to pay the coets in
certain suits without any taxation or settlement
thereof by the proper taxing officer, and took
apon themselves without knowledge or authority
or any proper evidence to tax and settle and {ix
the amount of such costs. .

6. On the ground that the award is uncertain
a8 to both the items of such costs, §94 22 and
$48 62, in not setting forth what suits the same
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were in, the court, the style of the -~.use and
the cause of aotion, and that the award is other-
wise uncertain; and thatin the meentime pro-
ceedings be stayed.

TWells shewed cause. Healso moved absolute a
rule for execution upon the award. Asa pre-
liminary objection he contended that the applica-
tion was not properly supported Thoe afiidavits
which were relied on for the purpose of impeach-
ing the award were sworn to on the 10th and 16th
of May, while the submission was not made a
rule of court until after that time, the 17th of
May, and so there was no matter properly
pendiug in court at the time when these affidavits
were made. e further contended that the rule
should have been intitutled in the ‘¢ Practice
Coart” as well a8 in the Jueen’s Bench, and
that the affidavits were not entitled in any cause
while several causes were referred.

Then as to the merits.

To the first objection, it is no cause for im-
peaching the award that the third arbitrator has
acted unnecessarily, Bates v. Cooke, 9 B. & C. 407.

Second, the arbitrator who was absent for
the one day was the third arbitrator, but he was
not to act unless the other two first disagreed,
and they had not then disagreed; and he was
not therefore entitled to act after that day;
Barnes 57, In re Morphett, 2 D. & L. 967.

Third, although the information for selling
whiskey without license was referred, the arbi-
trators only adjudicated upon the costs, which
they might do ; Beeley v. Wingfield, 11 East. 46 ;
Russell on Arbitration, p. 16, last ed.

Fourth, adjudicating as to costs is at most
only bad to that particular part.

Fifth, ground, Mr. Becher said he would not
press.

Sixtly, the costs awarded are sufficiently deter-
mined in amount; it was not necessary to do
more.

Becker, Q.C., supported the rule.

First, if the third person acted jointly with
the other two, wheun he should not, the act of the
other two cannot be assumed to have been their
act, for he may have influenced thcm.

Secernd, if he should heve acted with them, his
abeence invalidated the award ; Plews v. Middle-
ton, 6 Q. B. 845 ; Little v. Newton, 9 Dow. 437 ;
Petersen v. Ayre, 14 C. B. 665 ; Martin v. Kergan,
2 U. C. Prac. Rep. 370; In re Beek § Jackson,
1C. B. N. 8. 695; Morgan v. Bolt, 7 L. T. Rep.
N. 8. 671. And if he should bave acted alone,
as he ought to have done if the other two had
disagreed ; then joinder with them was improper;
Tollit v. Saunders, 9 Price, 612; Re Salkeld v.
Slater, 12 A. & E. 767.

Third, as to the proceedings for selling
whiskey without license, the arbitration disposed
of it as far as it could do so, while the criminal
proccedings were still pending, and it was an
illezal subject to adjudicate upon; Zke Queen v.
Dlikcaore, 14 Q. B. 544 ; Russell on Awards 156
2ud ed.

Feurth and Fifth, as to the costs of refereace,
see Jurth v. Robinson, 1 B. & C. 277.

Sixth, the costs were awarded upon an uncer-

tainty, because the suits should have been fully
idenufied.

The affidavits were rightly entitled—not in a
cause, because the submigsion is not a proceed-
ing in a cause, but includes a cavse.

ApaxM WiLsoN, J.—The submission which has
been made a rule of court, is dated the 3lst
March last. It reciter a controversy and law
suit between the parties, namely three actions
brought by Fraser against Escott; an informa-
tion laid by Fraser against Escott for selling
whigkey without license; and also a suit to
recover $200 for damaging the house and
property that Escott rents of Fraser; also a writ
of ejectment caused to be served on Escott, to
eject him from the house and premises be rcnts
before the expiration of the lease; also a writ of
summons caused to be served on Fraser by Escott
for damages accruing to the property of Escott
by Fraser in not repairing the premises accord-
ing toa verbal agreement, and in not giving
possession of the house at the time specified in
the agreement.

The reference was then made of the said con-
troversy to John McMillan, E. V. Bothwell, and
*if the two cannot agree, the third man is to be
Mr. Archibald Clinies” or any two of them.

The parties agree to observe the award to be
made by the said arbitrators or any two of them,
and the award is to be made in writing under the
hands of McMillan, Bothwell and Clinies or any
two of them, ready to be delivered on the 11th
of April next.

Besides this agreement there is a bond made
the 31st of March, 1865, by Fraser, in the penal
sum of £125 to Escott, with the condition that
if Praser shall submit to the decision and award
of McMillan, Bothwell and Clinies as arbitrators,
by and on behalf of Fraser and Escott, including
all and all manner of actions, cause and causes
of action, suits, controversies, claims and de-
mands whatever, provided award be made by
McMillan, Bodwell and Clinnies or any two of
them, ready to be delivered on or before 11th of
April, 1865, &c.

On the back of this bond is endorsed a mema-
randum under the bands and seals of Fraser and
Escott, dated 7th April 1365, extending the time
for making the award until the 20th of April.

The award is dated the 19th of April, and is
under the handsand seals of all three arbitrators.
It recites the mutual bonds of the parties dated
the 31st of March last. The three then award:

First, that Escott shall on or before the 1st of
May, 1865, deliver up to Fraser the house he
rents from Fraser.

Second, that Escott shall pay Fraser on or
before the 1st of May, $239 69, being for costs
incarred by Fraser in the suit entered against
Escott for selling whiskey without license, whichk
charge the arbitrators consider sustained by the
evidence before them. For damages to the
premises of Fraser, occupied by Escott, S5d.
For costs incurred by Fraser in the suit against
Egcott for damages, $94 22. And for cests
incarred by Fraser in thbe suit against Escott to
eject BEscott from the said premises, S48 62.
And for rent up to the time fized by this award
for Escott to leave the premises, $40; less S2
due to Escott by Fraser and $3 25 incurred by
Escott caused by an unjustifiable issue of a
landlord’s warrant by Fraser, $34 75. And the

.
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sime shall be in full of all monies owing by
Escott upon any account whatever. That in the
suit of Escott against Fraser, each party shall
Pay his own costs. That each of the parties
shall pay his own witnesses on the arbitration,
and that the other costs of the arbitration, $60,
shall be paid by Escott, being for arbitrators
fees, $66, and for room, $4 And that the
parties shall within 156 days next ensuing the
date of the award, execute releages one to the
other.

Escott swears that on the first day of the
arbitration C]inies did not attend the arbitration,
notwithstanding which the other two arbitrators
proceeded and examined a number of witnesses.
Fraser swears thig was 80, but that when Clinies
came he was shown the whole of the evidence
taken, and read i,

Itappears the arbitration lasted four days alter
this, being five days altogether, and that Escott
Was present, as I gather, during the whole time
and probably at this very time and occasion, and
although he remonstrated fully against other
things, he never made any objection to this.

The second objection then I cannot now enter-
tain. The sixth objection has nothing in it. The
fifth objection was not pressed. The first objec-
tion is of no weight, because the submission taken
in connection with the bond was, 1 think, to the
three arbitrators or any two of them. All three
therefore had the right to participate. The
fourth objection as to costs is only entitled to
prevail as to the particular portion.  This leaves
the third objection only remaiining to be con-
sidered.

As to the third objection, the charge or con-
viction for selling whiskey was not specially
referred, the words are general, all and ail
manuer of actions, &o., and the award is that
Escott shall pay Fraser $8 for costs incurred in
the suit entered by Fraser against Escott for
selling whiskey without license, which charge
the arbitrators consider sustained by the evidence
before them. The affidavit shews that Escott was
convicted of this offence by magistrates and fined
$20 and costs, from which conviction he appealed
to the Quarter Sessions; and it was while this
appeal was pending and undetermined, and with-
out the leave of court, that the arbitrators took
it up and adjudicated upon it, as they unques-
tionably did.

By the Municipal Aot, sec. 258, one half of the
Penalty goes to the informer and the other half
to the municipality. And the question is whether
this is an exercise of power beyond the authority
of the arbitrators,

1 have no doubt on this exposition of the law
t}mt & prosecution for selling whiskey without
license cannot be compromised without the leave
Of the court, and therefore ocannot form the
subject of a reference to arbitration, because it
'8 & matter of public concern and the prosecutor
bas no claim or interest in it for any private
lojury to himself, so that he could sustain s
action against the party charged and recover
damages. But the offence was not submitted
although it certainly was tried for the purpoee

otermining the liability of the parties as to
“;"m- If this could be done, the same might be
en8l20 s to the prosecutor’s share of the
Petalty.  But this would be manifestly against

public policy, and so I think is the former, for it
lessens the prosecutor’s zeal in complgtmg the
prosecution which he has begun, and it is recom-
pensing him for what he has beguu but not
completed. .

This portion of the award I conceive to be
separable from the rest, and as the defect ap-
pears on the face of the award itsel_f, I may
dispose of it without finally determining those
formal and preliminary questions, which might
have occupied me for some considerablg time,
perhaps not profitably, unless it can be said that
every investigation of law must be presumed to
be an interesting duty.

The rule moved on behalf of Escott will there-
fore be absolute, setting aside so much of the
award as relates to the $8 costs of the prosecu-
tion and also as to the other item of $60 costs,
and discharged as to the rest, but without costs
on either side. And therule moved on behalf of
Frager will be absolute, less the items before
mentioned.

Rules accordingly.

COMMON LAW CHAMBERS.
(Eeported by RozErt A, HarrisoN, Esq., Barrizii-ciLaw.).

GorpoN v. RoBINSON.
Prantics as io cos under the 22:'14815 %nd 23rd rule: of pleadiag
T. T, 1856.

’ {Chambers, Aug. 28, 1865.]

The defendant in this case having obtained
leave to plead several matters on which issue had
been joined, subsequently obtained leave to add
another plea containing matter of defence that
had arisen subsequent to the institution of the
suit, the plaintiffs thereupon filed a replication
confirming the truth of this ples, and praying
judgment for costs. The master declined to tax
the costs of suit, or to enter judgment, while
the other issues remained undisposed of upon the
tec;rc‘l‘i. Boyd, for the plaintiff, applied in Cham-
bers to have these issues struck out, and for
directions to the master to tax the costs, as if
there had been no such other issues.

J. B. Read, for the defendant, contgnded that
they were entitled to the costs of pleading several
matters, in the same way as if the issues upon
all the pleas except the one confessed had becn

d in their favor. .

fon; Wlxluox, J., inolined to this view, and made
an order that all the pleas, and the issues tberg-
on, except the plea confessed upon the recorl;
should be struck out, and that the costs of suc
pleas should be set off agaicst the plaintiff’s
general costs of the cause, to be taxed ug)‘on:n‘;
tering up judgment. No costs of the applicatio
to either party.

Kerp v. CORNELL.
Certiorari—Cosls of application foi same.
[Chambers, Aug. 50, 1865.]
This canse was removed by certiorart frm:! :ll::
Division Court into the Common Pleas, d‘ d4i
instance of the defendant, who succee Oeu . }l:;
obtaining a verdict in the court above.
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taxation of costs, preceding the entry of judg-
ment, the master allowed to defendant, in addi-
tion to the full costs of defence, the costs of and
incidental to the removal of tke cause, although
the order granting the writ was gilent as to costs.
The plaintiff tbereupon obtsined a summon3
calling .upon defendant to show cause why the
taxation should not be revised, on the ground,
amongst others, that the costs of the removal
had been improperly allowed to defendant.

J. Sidney Smith showed cause.

ZLoster supported the summons, citing Reg. v.
Summers, | Salk.65; Reg. v, Papman,1E, & B.2;
Corley v. Roblin, 6 U © L, J. 225; Marshall on
Costs, 7.

Morrisox, J.—The master reporting tbat in
his opinion he ought not to have allowed the
costs of the writ of certiorari, order graoted.

MiLLer v. Noran.
Intrp’eader—Sale afler claim madc— D-lay.

Whete notico of claim to certain goods seized by the sheriff
war given on the 30th Jane, and the greater part of the
goods were sold (as being perishable) by the sheriff on the
Sth July,on an application for an interpleader order, mado
the 3rd August,

Hrld, that the sheriff was not justified, by the fact that the
first seizure did not embrace all tho goodsof defendant, in
delaying to apply till he could get possession of tho residue,

[Chambers, Aug. 30, 1865.]

By a summons granted on the 3rd August,
at the instance of the sheriff of the county of
Frontenac, the claimant to certain goods seized
by bim and the plaintiff in the cause were called
upon to state the nature and particulars of their
regpective claims, &c, The affidavits filed on
both sides disclosed the following facts: Plain-
tiff gave his notice to the sheriff on the 30th
June. As a portion of the property so seized
was perishable, the sheriff proceeded to a sale on
the 6th July.

The reason for not applying at once was thus
stated : * My reason for mov applying imme-
diately for an interpleader order herein was as
follows: I understood a portion of the defen-
dant’s property had been conccaled or removed,
and I was desirous, as this was part of the
property claimed by the claimant, that the
whoie should be disposed of at the same time,
without the necessity of making a second appli-
cation; and since such sale I have discovered
and have now under seizure in my possession a
valuable mare; that as scon as I had discovered
the said mare, being all the property which I
thought it likely I might find, I instructed my
attorney to apply for the ususl interpleader
order.”

J. S. Smith for the sheriff, .

Fusier, for claimant, contended tbat the sheriff,
having exercised his diseretion (Crump v. Day,
4 C. B. 760) and parted with the possession of
the gocds ( Wheeler v. Murphy, 1 U. C. Pr Rep.
836) after a claim bad been made to them, was
not in & position to ask for protection. That the
claimant should not be forced to interplead for
the proceeds of the sale of goods when he had
claimed the goods themselves  The hardship of
having goods seized and sold for less thau their
value and receiving only the proceeds of the sale
was a proper matter to be pressed before the judge

(Abbott v. Richards, 15 M. & W. 191; Bootlk v.
Preston § B. Railway Co. 3 U. C. Pr. Rep. 90).
That the delay to apply was not satisfactorily
accounted for (Z%hompson v. Wurd, 1 U. C. I’r.
Rep. 269 ; Ridgway v. Fisher, 3 Dow. 5673 Cook
v. Allan, 2 Dow. 11).

ApaM Witsoy, J.—The sheriff received the
notice of claim on the 30th June, and sold part
of the goods on the 6th of July, because, he
says, the same were perishable. The rest, he
says, he did not sell then. He does not say to
what extent he sold or did not sell. The notice
of claim shows the goods were not perishable,
but even if so, I do not see what difference it
would make, and the claimant says all the goods
seized, but one mare, were sold many weeks ago.
The sheriff’s excuse for delay—for he does not
apply till the 3rd August—is, that he had not
seized all the goods, and he did not apply at his
first seizure but was waiting till he could get the
residue. This is no reason for his selling on the
5th July after the claim made. This was his
own act, and he should bear it himself. Upon
these grouuds I discharge the summons with
costs.

Summons discharged with costs.
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and agent—Sale by aurti Peremplory sule—

Liability of auclioneer— Reserve price.

The mortgageo of certain premises instructed an auctionee
to offer them on a specified day by public auction for
peremptory sale. A handbill was thereupon issued
by the auctioneer, announcing the salo “ by directiun of
the mortgagee,” and also stating that further particulars
might be obtained * from Mr Hustwick, solicitor. or the
auctioneer.” At the sale the plaintiff made the bighest
bid, with the exception of Hustwick, who, acting for the
vendor, outbid the plaintiff and bought in the property.

Tn an action brought against the auctioneer for refusing to
soll the premises poremptorily, as advertised :—

Held, that, under the circumstanccs above mentioned, ho

; ot Jiablo.
was nob [July 4, 1865.]

This was an action tried before Bramwell, B.,
at the Cambridgeshire Summer Assizes, 1864.
The declaration stated that the defendant, being
an auctioneer, was retained to sell by public
auction a certain messuage, shop, and appurten-
ances, situated at Sobam; and the defendant
thereupon circulated certain handbills and other
notices wherein it was stated and represented
by him that he would offer the said messuage,
&c., for peremptory sale on the 1st of April, 1861.
And the plaintiff accordingly attended the sule,
and the said messuage, &c, was offered for sale
in pursuance of the said handbills, &c; and the
plaintiff there and then bid the bighest price for
the said messuage, &c., except a certain price
which was then and there, to the knowledge of
the defendant, wrongfully and contrary to the
terms whereon the said messuage, &c., wero
offered for sale, bid and offered by a certain
agent on behalf of the vendor. Then followed
the averment of performance of cunditions pre
cedent.

Breach—That the defendant, well knowing the
piemises, did not nor would not seli the said

Prineipal
LFrncp
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mescunge, &c , peremptorily, or accept the said

oﬁ‘e.r fmd bid of the plaintiff, or declare the
plaiutiff to be the highest bidder and purchaser,
whereby, &c.

The defendant pleaded not guilty, and trav-
ersed the various allegations of the declaration
as to the circulation of the handbills, &e., and
the breach. He also pleaded that ¢ the said
price bid and offered at the said sale by the said
agent was not a price bid and offered contrary
to the terms on which it was stated by the defen-
dant as alleged, that the said wessuage, &c.,
woald be offered for sale.”

pon the triasl 1t appeared that in Mar

1864, the defendant cg \Ps%d certain handbillsc}t)(;
be posted in Soham and its neighbourhood, an-
nouncing a dwelling-house, grocer's-shop, and
beer-house at Soham, Cambridgeshire, for per-
emptory sale by auction, by direction of the
mortgagee, on the 1st of April, 1865, at the
Crowa Inn, Soham. At the foot of the bandbills
were printed the following words: « For further
particulars apply to Mr. Hustwick, solicitor, or
the auctioneer.”

On the evening of the sale the plaintiff attend-
ed the auction. At his request the conditions of
salo were read by the agent of the vendor, and
and in them it wns stated that the *‘highest
bidder should be tbe purchaser.” No right of
bidding was reserved to the vendor. The bid-
dings slewly increased from £130 to £187, which
was offered by the plaintiff, and no higher sum
being mentioned, the defendant, who acted as
auctioneer, inquired of the agent of the vendor
{Mr. Hustwick) whether there was any reserve.
He was told that there was, and that the sum
was £195. There being no advance on this
price, the property was accordingly knocked
down to the vendor as unsold. The plaintiff
almost immediately afterwards claimed the pro-
perty of the defendant, but it was not delivered
to him. He thereupon brought this action.

A verdict was entered for the plaintiff, subject
to leave reserved to enter it for the defendant.
A rule nisi was obtained accordingly in Michael-
mas Term, 1864, by OMalley, Q.C., caliing on
the plaintiff to show cause why the verdict should
not be entered for the defendant, on the grounds
that the plaintiff made out no cause of action,
that the allegations of the declaration were not
proved; that the breach was not proved; that on
the facts proved the verdict should have been for
the defendant, that there was no contract in wri-
ting to bind the defendant; or why judgment
should not be arrested, on the ground that the
declaration disclosed no cause of action.

Lusk, QC., Douglas Brown, and Markby
shewed cause, and contended that at a peremp-
tory sale the highest bidder was of necessity the
purchaser.

O-Malley, Q.C., and Kcane, Q.C., in support
of the rufe, contended that although the sale was
advertised as peremplory, yet the vendor had a
right at the auction to placo a reserve price on
his property.

The following cases were cited :— Franklyn v.
Lomond, 4 C. B. 687; Dingwull v, Edwards, 12
W. R. 597; Warcwow v. Harrison, 7 W. R. 188,
1E. &E. 295; in error, 29 L. J. Q. B. 14; Man-
ser v. Back, 6 Hare, 443 ; Hanson v. Roberdcau,
Peake N. P. Rep. 168.

The judgment of the Court¥ was delivered by

Bracknury, J.—The declaration in this case
cortaina averments that the defendant, being an
auc\oneer, retained to sell by public auction a
house and shep, published and circulated hand-
bills, in which it was stated and represented by
the defendant that he, the defendan?, would offer
the snid messuage and shop for peremptory sale
by public auction on a day and at a place named :
that the plaintiff, confiding in these statements
and representations, attended at the time and
place; and that the messuage was offered accor-
ding to representations and statements, and the
plaintiff then bid a price, which was the highest
bid, except a sum which, to the knowledge of the
defendant, was bidden by an agent on bebalf of
the vendor, contrary to the representation that
the sale was peremptory; yet the defendant did
not, nor would sell the messuage peremptorily,
or accept the offer of the plaintiff, or declare the
plaintiff the highest bidder and purchaser. There
were pleas, amongst others, of * not guilty,”
and a denial that the defendant caused the haud-
bills to be published and circulated as alieged.
If it had been alleged that any part of this repre-
gentation was false to the knowledge of the de-
fendant, and that the plaintiff was induced by
such deceit to incur expense by going to the
place of action or the like, the count would have
been good, and the plaintiff on proof of the deceit
would have been entitled to such damages as he
might have sustained by reason of expenses or
foss of time occasioned by his attendance at the
sale, or possibly to merely nominul damages.
But intentional deceit is neither alleged nor was
it attempted to be proved; what the plaintiff
relied on was, that there was a contract on the
part of the defendant that if the plaintiff was
the highest bidder the premises should be knocked
down to him, and if he had proved such a con-
tract, the declaration would, probably, after ver-
dict, be nnderstood as alleging it, or at all events
might easily be made to do 50 by an amendment.
But we think that no such contract was proved.

It appeared on tbe trinl that the defendant
was an auctioneer, and tbat he had circulated
handtills in which it was stated that the pre-
mises, on the day in question,would be offered for
peremptory sale by auction, by Mr. J. Westley,
the defendant, by direction of the mortgagee,
with a power of sale subject to such conditions
as would then be declared, and at the bottom of
the bill was & statement in large capitals ** for
further particulars apply to Mr. Hustwick, soii-
citor, or the auctioneer.” There is no doubt that
this was a representation by the defendant that
he intended to put up the premises for peremp-
tory ssle, but it also contained a statement that
he did so by direction of the mortgagee and as
agent for him, and theugh the pame of that
mortgagee is not disclosed on the bill, the name
of the solicitor, Mr. Hustwick, is disclosed, and
he is referred to as being the party from whom
further particulars were to be obtained. These
parts of the hand-bills very materially qualify
tke representation stated in the declaration, and
it appeared that they were true, IHustwick was
the solicitor of the vendor, and the representa-
tions were made by his authority, and the plain-

& Cockburn, C. J., Blackburn, J., Mellor, J., and Shes, J.
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tiffs complaint was that Hustwick bought in the
premises. If there was a contract on the part
of the defendant that the sale should be peremp-
tory, it was truly enough said that the contract
was broken by allowing the property to be
bought in.

The plaintiff’s couneel, in the argument before
us, mainly relied on the authority of the case of
Warlow v. Harrison, where ic ‘he Exchequer
Chember three learned judges gave their opin-
ion that where an auctioneer advertised a sale
without reserve, not disclosing in any wey who
his principal was, he pereonally contracted that
there should be a sale without reserve. Two
other learned judges did not agree in this view,
and it appears that ultimately the Court of Ex-
chequer Chamber pronounced no other judgment
than that the pleadings should be amended to
enable the parties to raigse the question, unless
they consented to a stet processus, which they
did. We do not think therefore that we are
precluded by this as a judgment of a court of
error, and, if necessary, we should be at liberty
to consider the question whether even in a case
where the name of a principal is not disclosed
by an auctioneer there is a contract by the latter
such as is now insisted on. The Lord Chief
Justice and my brother Shee are of opinion that
there i3 not, inasmuch as the character of an
auctii neer as agent is unlike that of many other
agents as ‘o whom so long as the fact of their
having a principal is undisclosed’it remains un-
certain whether the contracting party is acting
ac principal or agent; while in the employment
and daty of an auctioneer, the character of
agent is necessarily implied, and the party bid-
ding at the auction knowiagly deals with him as
guch, and with the knowledge that his authority
may at any moment be put an end to by the
principal; I myself should pause before deciding
upon this ground. I do not, however, wish to
express dissent from the view thus expressed,
and we are all of opinion that it is unnecessary
to decide this point. The three judges who
formed the majority of the Court in Warlow v.
Harrison, base their opinion entirely on the fact
that the vendor was not disclosed—that he was
& concealed principal; but in the present case
the passages in the hand-bill (which are not set
out in the declaration) showed that the defend-
ant was acting for a principal, the mortgagee,
who was described, and whose agent, Mr. Hust-
wick, was named. Now, a3 a general rule,
where an agent acts for & named principal, the
contract, if any, i8 prim@ facie with the princi-
pal, not with the agent, and accordingly acting
on this principle the Court of Fing’s Bench, in
Evans v. Evans, 8 A. & E. 132, decided that
where premises were let by auction by the plain-
tiffs as suctioneers, but at the foot of the written
conditions was written ¢ approved by David
Jones,” the contract of letting was not with the
plaintiffs as auctioneers, but with David Jones.
Pattesen, J., saying “on the document I can
eee no doubt, if the plaintiffs let for themselves
why is David Jones' name added?” We think
this an express authority, that, if there was any
contract in this case it was with Hustwick, not
with the defendant. We are not to be under-
stood as deciding that the plaintiff could not
have maintaived this action sgainst Hustwick,

but merely that he has failed in proving any
case against the defendant. The rule therefore
must be absolute to enter the verdict for the
defendant,

Rule absolute.

UNITED STATES REPORTS.

SUPREME COURT OF ERROR OF CON-
NECTICUT.

WiLLiaM MoRrris v. DEros PLATT AND ANOTHER.

Assault authurizing belief of design to tuke away life—
Sel f-defence— Fire-arms.

(Continued from page 307.)

Bat in that tha court were mistaken, A man
who is assailed, and under such circumstances as
to suthorize a reasonable belief that the assault is
with design to take his life, or do him extreme
bodily injury which may result i death, will be
justified in the eye of the criminal law if he kill
his assailant, and in an action of trespassif Le
unsuccessfully attempt to kill him, and he sur-
viving brings his action, for the killing would
have been lawful and of course the attempt law-
ful; and no man is liable in a civil suit or crimi-
nal prosecution for an injury lawfully inflicted
in self-defence and upon an actual assailant,
Doubtless the question whether the belief was
reasonable or not, must, in either proceeding, be
ultimately passed upon by a jury; and the as-
sailed judges at the time, upon the force of the
circumstances, when he forms and acts upon his
belief, at the peril that a jury may think other-
wise and hold bim guilty. But, in the language
of Judge Bronson, in the thoroughly considered
case of Shorter v. The People (2 Comstock, 193),
‘“he will not act at the peril of making that guilt,
if appearances prove false, which would be inno-
cence if they proved true.” And such is the law
as cited by .Judge Swift (2 Swift Dig. 285), from
Selfridge’s case, and as held on a careful review
of all the cases in Shorter v. The People, aud in
numerous other cases which may be found cited
there, and in Bishop on Criminal Law (vol. 2,
p. 561); and it is thelaw of the land. That part
of the request of the defendant used the term
¢« excusable,” instead of ¢ justifiable,” in respect
to the homicide, and the latter term would have
been more accurate. But the import of the
reques: is pot materially varied by that, and we
cannot intend that it influenced the decision of
the court.

2. The plaintiff, in answer to the defence made,
denied that he war an 2ssailant, and claimed that
he was a by-stander merely, and requested the
court to charge the jury, in substance, that if
they 80 found, he was entitled to recover, althcugh
they should also find the defendant to have been
lawfully defending himself against his assailants,
and tho injury to the plaintiff accidental. That
request of the plaintiff embodies the unqualified
proposition that a man lawfully oxercising the
right of self-defence is liabie to third persons for
any and all unintentional, accidentsl injurious
consequences which may happen to them, and the
court so charged the jury. Although there are
one or two old cases and some dicta which seem
to sustain it, that proposition is not law.
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It is well settled in thiscourt that & man is not
liable, in an action of trespass on the case, for
auny unintentional dongsequential injury resulting
from a lawful act, where n.ither negligence nor
folly can be imputed to him, and tbat the burden
of proving the negligence or folly, where the act
is lawful, is upon the plaintiff. Burroughs v.
Tlous ionie R. R. Co., 15 Coun. 124, Is the rule
different in trespass, where the injury is the im-
mediate and direct, though undesigned and acci-
dental result of a lawful act?

In respect of this question there is some con-
fusion in the books, arising from two causes.
First, the decided casvs directly involving the
point are few, but the question has been very
frequently adverted to by way of illustration or
argument, in cases where the point was whether
case or trespass was the appropriate form of ac-
tion. Such, with a single exception, were all the
cases which the plaintiff has cited on his brief
{rom our own or other reports in which the dicta
origivated. In all that large class of cases the
dicta are thus thrown out obiter, and assume the
fact wichout determining it, that the party is
liable in one or the other form of action. (See
on this subject the remarks of Shaw, C.J, in
Brown v. Kendall, 6 Cushing, 895.) Aund ia the
second place, accidents (cognizable in actions at
law, and distinguished from those peculiarly
regarded iu equitable proceedings) resulting from
lawful acts, differ in character, and the distine-
tions and the right use of terms to characterize
them have not always been sufficiently appreci-
ated or regarded. A careful attention to those
distinctions and the authorities will, U think,
cauble us to determiune the question in haud with
entire satisfaction.

An accident is an eveat or occurrence which
happens unexpectedly, from the uucontrollable
operations of nature alone, and without human
ageucy, as when a house is stricken and burned
by fizitniug or blown down by tempest, or an
event resulting undesignedly and unexpectedly
from -human agency alone, or from the joint
operation of both; and a classification which
will embrace all the cases of any authority muy
easily be made.

In the first class are all those which are inevi-
table, or absolutely unavoidable, because effected
or iufluenced by the uncontrollable operations of
uvature ; in the second class, those which resuit
from human agency alone, but were unavoidable
under the circumstances ; and iun the third class,
those which were avoidable because the act was
not called for by any duty or necessity, and the
injury resulted from the want of that extraordi-
uary care which the law reasouably requires of
one doing such a lawful act, or because the acci-
dent was the vesult of actual negligence or folly,
and wight with reasonable care adapted to the
exzigency have been avoided. Thus, to illustrate,
i{ A buru his own house, and thereby the house
of B. he is liable to 1 for the injury; but if the
house of A is burned by lightning, and thereby
the house of B is burned, A is not liable: tho
accident belongs to the first class, and was strictly
inevitable or absolutely unavoidable. Andif A
should kindle a fire in a long unused flue in his
own house, which has become cracked without
his knowledse. and fhe fire should communicate
through the crack and burn hishouse,and theve-

Ly the house of B, the accident would he una-
voidable under the circumstances, aud belong to
the second class. Dut if A, when he kindled the
fire, had reason to suspect that the flue was
cracked, and did not examine it, and so was
guilty of negligenoe, or knew that it was cracked
and might endanger his house and that of B,
and s0 was guilty of folly, he would be liable,
although the act of kindling the fire was a lawful
one, and he did rot expect or intend that thefire
should communicate.

And so, to apply these principles to this case,
if the defendant had been in the act of firing the
pistol at an assailant in lawful self-defence, and
a flash of lightning had blinded him at the instant
and diverted his aim, or an earthquake had
shaken him and produced the same result; or if
his aim was perfect, but a sudden violent puf of
wind had diverted it or the ball after it passed
from the pistol; and in either case the ball, by
reason of the diversion, had hit the plaintiff, tho
accident would have been so affected in part-hy
the uucountrollable and uuexzpected operations of
nature 13 to be inevitable or absolutely unavoid-
able; and theve is mo principle or authority
which would aurhorize a recovery by the plaintiff.

And, in the secoud place, if, while in the act
of firing the pistol lawfully at an assailant, the
defendant was stricken, or the pistol seized or

. stricken by auother assailant, so that its sim was

uuexpectedly and uncoutrollably diverted *owards
the plaintiff; ov if, while in the act of firiug with
& covrect aim, the assailant suddenly and uuex-
pectedly stepped aside, aud the ball passing over
the spot hit the plaintiff, who till then was invi-
sible and his presence unknown to the defendant;
or if the pistol was fired in otler respects with
all the care which the exigencies of the case re-
quired or the circumstances permilted, the acci-
dent was what has beca correctly termed ““una-
voidable under the circamstances,’’ and whether
the defendaut should iu such case he holden lia-
ble or not ig the question we bave in hand. For,
in the third place, if the act of firing the pistol
was not lawfui, or was an act which the defeudant
was not required by any necessity or daty to per-
form, and was attended with possible danger to
third persous, which required of him more than
ordinary circumspection end cave, as i he had
been firing at 2 mark muciy; or if the act,
though strictly lawful and necessary, was lone
with wauntonuess, negligence or folly, ther,
although the wounding was uwointentional and
accideuntal, it is conceded, and andoubterlly true,
that the defendant would Le liable.

In thbis case the rule of law claimed by the
pi. ntiff, and given by the conrt o the jury. au-
thorized them to find a verdict for the plainrniffif
they found the accident to belong to the s.cond
class, and to have been ‘¢ unavoidable under 1ho
circumstances.” We bave geen thatif the injury
had been consequential, and the form of action
case, the defendaut would not have been liable,
and the question veturns, whether he con and
should e holden liable hecause the injrry was
direct and immediate. and the form cf actiounis
traspass. I think not, whether the decision of
the question be made upou princple ar Laverned
by autbority.

{f «he question is to he settled upn n-ineiplo,
it seemy vary clear that the form of dhe sction
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should nut e vegarded, for the liability of the |

defendant must be deterinined by the natuve of
the accident, whether avoidable ov unavoidable
uuder the civcumsiances, or inevitable, aud uot
by the fact that the injury was direct or conse-
quential.  The foundatron of that liabiliry in
every case of accrlent, where it is the result of
hwnun agency iufluenced by the operations of
patuve, uad the ect is lawful, is really negligence.
This is true of collisions between vessels on the
water, o horses or vehicles and persons upou the
land. which coustitute the largest class of cases;
for, as the accidents result from steering or driv-
iug, sud are therefore direct injuries, trespass is
the ouly remedy. So when a man, ju firing at a
maik. vaintentionally wounds another, the injury
is uivect, and tha form of action is trespass, bun
the ground of liability is negligence in doing an
uunecessary and avoideble though lawful acu.
without that exiraordinary degree of care which
the law demaunds in such circumstances, and
wiich would have prevented the accident As,
therefore, the foundation of the liability is the
same in both cases, irrespective and independent
of the question whether the injury was direct or
congequential, there i8 vo reasvn for auy distine-
tion 1n respect 1o the justification iu ihe two
actions,

And 1o that effect is the currevt of authority.
In £ngland tbe dicta cited from Raymond were
disregarded by a wmajority of the court in Scot¢
v. Shepiesd, alihough urged by Blacksioue, J.,
who dissenied, and 1he decision is in point for the
defendant. No case in poiat for the plaintiff is
ci‘ed vpon his brief. The case of Joies v.
Cumpbett, 5 Car. & P. 372, is not 8o, for in that
case Campbcell the defendant and another were
fizhtivg unlawfully, and in breach of the peace,
and while rhus fighting and attenpting to hit his
autagonist, Campbell hit the plaiotiff, who was a
by-stander. Buu there the act was every way
avoidable.

My. hilliard, in his work ou Torts, vol. 1, ¢. b,
sec. Y. so states the law, and cites the Euglish
case of Wakemen v. Robinson, 1 Bingham, 213.
av-i the case fully snustains him. The action was
trespaxs, for driving against the horse of the
phaistiff, and the rule of law recognised by the
coutt as applicable to the action is stated in the
head-note thus: ¢ If ove does an injury by una-
voidable accicent an accion does not lis, afiter i
any blame attaches to bim though he be innocent
of any inteotion {o injure.” 1f there he any later
case vverruling that, it has not been pointed out
to u«, ov fallen under our ohservation. As late
as 1850, and in the tenth edition of Roscoe’s
Digest ol the Law of Evidence at Nis¢ Prius, that
case is cited as law.

Iu this country, though the cases are few, ihey
are all, so fav as we are informed, with the Jdefen-
dant. Inthe case of Vincent v. Stinehour, 7T Verru.
R. 62, which was an action of trespass against
the Jefcndant for driving a horse and sulkey
cgainse the plaintifl, the defendant claimed 1\hat
tbe accident was unavoidable under the civcum-
sranves. for that his horse became ungovernable.
aud the iujury cou'd not be prevented by pru-
d nce aml care, asud the Supreme Covu't in an
elaborate opinion held that a defence. tu Brown
v. Aendodl, 6 Cusiing, 292, whick was an action
of ass.nlt and battery, the defendant accidentally

hit the plaintiff, a by-stander, while raising a
stick to strike and yart two dogs which were
fighting,  This was the precise case put for tue
purpose of illustiation by some of the Luglish
Jjudges, as cited on tho brief of the phiviifi’s
counsel. Yet the court in Massachusetts, Chief
Justice Shaw giving the opinion, held that the
defendant was not liable ‘‘unless the act was
done in the want of the exevcise of wue care,
adapted to the exigency of the case, and there-
{ore such want of due care became part of the
plaintiff ’s case, and the Lurden of proof was on
the plaintiff to establisu it.’ The sawe princi-
ples are recognised by the Supreme Comt of the
State of New York, in the case of Bullork v.
Labcock, 5 Wend. 391, although they were not
applied because that was a case of avoidible
accident, the injury having been inflicted by an
arrow, while shooting at & mark without reason-
able care. And it is sufficient to add that the
case of Vincen: v. Stinehour was cited hy Judge
Williams, in giving the opinion in Durroughs v,
Housatonic R. 2. Co., 15 Conn. 131, wirh evi-
deut approbation, although, as the case did ot
call for it, the principle involved was not in terms
adopted. Dut the broad proposition subsequenily
stated without qualification in respect to the form
of action, that ¢ where there is neither negli-
gence nor folly in doing a lawful ac'. the party
caunot be chargeable with the consequences,”
tends to show the inclination of his mind, and
we cannot doubt that if the case had required it,
the rule as settled in Vinesit v. Stinciorr would
have been adopted by the court.

Such are the general rules of law applicrote to
accidental injuries by which we must be guverned
in deciding the guestion as raised on the motion.
Dut we are uot insensible to fthe fact that the
danger of accidental injury to third persons from
the use of firearms, even in lawful self-defence,
is comparativeiy very great; that the beariug of
these arms is hecoming peedlessly general. and
their use in populous places and thoroughfares
quite too frequent; and that some further pro-
tection to the pubiic from injury by them seeins
necessary. That protection might be aiforded by
us, perhaps, if we should hold, first, the use of
firearms, even in lawful self-defence, to be at-
tended by so much contingent danger to innocent
third persons, that accidental injuries by them
should be deemed exceptional and wholly inex-
cusable as matrer of law, or inexcusable unless
the defendant should show that they were inevi-
table or absolutely unavoidable; ov, secon, that
all such injuries should be deemed primd facie
negligent, and that it shoull be left to the jury
to say whether in the particular case the danger
of injury to third pevsons was so siight and im-
probable that the case was eXceptional, and the
defendant wholly free from blame, either in
having or using the instrument. 1t is obvious,
howerver, that if we sbould thus introduce an
exceution into the law to meet new coutingencie ,
we should be going beyuud the esigencies of thig
case (there beiug other errors), and encrosching
upon the peculiar duties of the legitlative bian:h
of the government; sund to that branch, with
this staiement of the condition of the commen
law, and suggestiou ju vespect to the importance
of a remedy. we must leave the matte.—.dme-
rican Law Register.
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WiLLiax MoRrRriS v. DeLos PLATT AND ANOTHER.

[U. S. Rep.

(Note by Editor.)
This case may be regarded a8 important upon
both points raised and decided, although in regard
to the first question there is little ground of doubt.

1. The very necessity of the case, in self-
defence, presupposes that the party must be per-
mitted to act upon appearances; but if he acts
rashly or negligently, he is resporsible for con-
sequences, as well to the party whom he mistook
for an assailant, a8 to all others accidentally
damaged by reason of the rash or negligent attack
on his own part. This is declared in Levett’s
Case, cited in Cook’s Case, Cro. Car. 687, 538,
where the master of the house, supposing his
house attacked in the night time by burglars,
rusped down stairs with his drawn rapier, and
seeing the glimpse of a servant girl of one of the
neighbors, whom one of his own servants had
secreted in the buttery, and mistaking her for &
burglar, thrust her through the body, by which
she died immediately, and was held guilty of no
crime. And the same was maintained in an early
case, where the gamekeeper shot the owner of the
preserve, mistaking him for a deer-stealer, and
it was held excusable homicide. The same doc-
trine has always been maintained in the English
courts, and is the established rule in America:
State v. Scott, 4 Iredell (N. C.) 409; Stewartv.
The State of Ohio, 1 McCook, 66; Oliver v. State
of Alabama, 17 Alabama, 687. This rule of the
common law is too well established to admit of
guestion. In cases where life is concerned, there
is no doubt it should be held under severe res-
traint, and especially where firearms are resorted
to. But we do not perceive any safer rule than
that of the common law, that the party be allowed
to act, and to carry the action to the extreme
limit of taking life, where he, upon just grounds,
earnestly believes his own life to be in peril, and
there is no way of escape open to him. And the
rule will equally apply where he is under the
same apprehensions of grievous bodily harm, for
the law does not require men to incur such peril
of life or limb, looking to the law for redress.
In all such emergencies the primary laws of na-
ture revive, ag against the outlaw; and one who
puts himeelf in the place, or presents himself in
the guise of an outlaw, or a murderer, or bur-
glar, must be content to be treated according to
his apparent character. This is not a point, at
the present day, open to much discussion.

2. The other case decided in the question might
8eem, at first view, more doubtful; but we be-
lieve it will be found, upon careful analysis,
equally free from doubt. ~The question here is
not, a8 in Leame v. Bray, 3 East. 593, and that
numerous class of cases, whether the action shall
be trespass or case, but whether any action will
lie for an accidental injury or damage resulting
from a lawful act; for so long as the act itself
18 mot Jawful, there is mo question the agent is
legally responsible in some form for all the direct
:lnd' natural consequences of his act. That was
2%lded in the leading cage of Scott v. Shepherd,

Black, 892; 1 Smith’s Lead. Cas. 210. But
wh Juestion in the principal case before us is,
“p:ther! if the act done in self-defence is done
car:f"i Justifiable excuse, and in & prudent and
unfo:e manuer, the agent is responsible for any
wh eth::eq and accidental consequence of theact,

direct or indirect. It would seem there

could be but slight doubt in regard to a proposi-
tion of this kind.

It is not whether the use of firearms ia allow-
able in self-defence; that has been settled by
common consent ever since their invention. It
is much the same question as their use in war.
Self-defence is war, private war; allowing the
party to resume, as against an outlaw, or one
who comes in the guise of an outlaw, the primi-
tive rights of a state of nature, the ante-social
state, and to repel force by force.

Neither is it the inquiry, whether firearms may
be used in self-defence in the midst of a melee
or street fight; for the law does not require &
man to use one mode of self-defence on one occa-
siop, and not upon others. He has a right to use
all the means which ¢ God and nature have put
into his hands.” ‘It is the primitive war of natu-
ral forces, and he is not obliged to mete them out
with a scrupulous regard to possible consequences
to others. Others must be content to take their
chance, as they do in regard to other legal acts,
or a8 they do in regard to all accidental conse-
quences where no one is in fault. If the law of
self-defence requires qualification, in consequence
of the more destructive character of the instru-
ments of modern warfare, it should be done by
the legislature, rather than by the courts.

This doctriue is very ably defended by Shaw,
C. I, in Brown v. Kendall, 6 Cush. 292, and by
Williams, C. J., in Vincent v. Steinhour, 7 Vt. 62.
It is well zaid by Lawrence, J., in Leame v. Bray,
supra, and, as applied to the present question, by
Shaw, C. J., in Brown v. Kendall, supra, that if
the agent is to be made responsible, he must be
50 to the full extent; and if death ensue, it will
be manslaughter at the least. The result of this
will be, that if, in self-defence, where one may
kill his assailant, he should accidentally kill
another, he would be linble to punishment for
manslaughter. It is very obvious no such conse-
quence could flow from a lawful act.

The late case of Hummach v. White, 9 Jur.
N. 8. 796, has some bearing upon the question
before us. It was there held, that whe!:e one
took a horse, purchased the day before, into a
crowded street to train him, and the horse be-
coming restive rushed upon the sidewalk or pave-
ment and killed a man rightfully there, there
could be no action, civil or criminal, .maintm'ned
agaiost such rider or owner of the smxpal, with-
out distinct affirmative proof of negligence on
his part. The mere happening of the injury or
damage is not evidence to be s.nbmltted to the
jury; there must be some distinet afﬁ.rm'anve
evidence of negligence, to entitle the pluintiff- to
go to the jury. I F.R.

GENERAL CORRESPONDENCE.

To tue EprTors oF THE LAW JOURNAL.
Necessity of an Admiralty Court.
GexrLEMEN,—Having seen an excellent arti-
cle in your September number under the head
of “An Admiralty Court,” and wishing tosee
the subject fully discussed by abler pens than
mine, I have, hoping to draw them out, ven-
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tured to say something on the subject, should

you deem it worthy a place in your Journal.

The commercial marine is so thoroughly
mixed up with trade that without this branch,
ordinwry commerce would be of little account,
but so striking are the peculiarities of the
formier that it requires special laws to meet
the varivus questions that arise out of it.

Navigation, accordiug to history, is of very
ancient date. Old Captain Noah, I suppose,
tahes rank as the first navigator. The Greeks
at the siege of Troy had a preity large navy
of war vessels; and Solomon, about one
thousand years before the Christian era, had
a fleet of ships eapable of making a voyage of
threc years duration, manned principally by
Tyrian sailors. This shews that at that early
day navigation must have been brought to
great perfection. We find also, according to
Eusebius, that these ancient Phenician navi-
gators boldly passed the Pillars of Hercules
and discovered Great Britain: and we find
{rom other writers that tin from Great Britain
was a very early article of commerce.

The Rhodians, perhaps, were the first who
found it necessary to have marine laws to
regulate their maratime affairs, and actually
established a code, some parts of which are
emblodied in modern admiralty law at the
present day. Among these are the laws of
Jettison and General Average. It would be
too tedivus even to glance at the history of
the ancient maritime laws of Tyre, Crete,
Persia, Greece, Macedonia, Egypt, Carthage,
Rome, and others, suffice it to say, that the
necessity for such has been increasingly felt,
and cvery maritime state in the present day
has its Admiralty Court, owing to the fact
that common law does aot apply to maritime
causes.

¢t was set forth very clearly in the lead-
ing article of your September number, that it
is hopeless to get an intelligent verdict in a
marine cause from 2 jury of landsmen. I say
this without any disparagement to them,
because it is a subject with which they are
not acquainted, and of which they can have
no practical knewledge.

Supposce a case of collision: a lawyer fully
determined to get a verdict for his client (the
jury being composed of landsmen), will tell
them that two vessels meeting on the lakes
ar. just the same as two teams meeting in the

law to pass in safety, that it is a simple case,
it is quite clear, and they must give a verdict
according to his directions. e will be care-
ful not to remind the jury that there are no
fences on each side of a ships' road, that ves-
sels are crossing each other's track in all
directions, or how far such large Ludics should
be apart when it is necessary to put them on
their proper course to pacs each other in
safety ; or that when a vesscls lights are dim
she will appear much farther off than she is,
or be further off than she appears, if her lights
are bright.

These are some of the points on which he will
give the jury no information, and perhaps in
some instances he cannot give themn any, sim-
ply because he has not studied the sulject.
Thus the matter would be left in the dark.

I stated above that all modern maritime
states have admiralty laws, I should have ex-
cepted Canada West and part of Canada East,
for Montreal is as bad as ourselves.  Although
our lakes are fresh yet we have * great waters”
in v~ .ch to * do business,” and a very exten-
i rmorine which reqaires the same laws for
it. r-,ulations as does traffic by sea.

ur waters are now navigated by sea-going
vessels, and thus we are connecied with the
outer world. For the last three years our
ports have been regularly visited by vessels
from Norway. ‘There is also a regular line of
vessels owned in Liverpool trading thence to
the upper lakes, passing througn our canals.
Thus we become a maritime state in reality.
Suppose a forcign vessel should collide with
one of ours on these waters, vur vesscd with
a valuable cargo being totally lost, the fo..ign
vessel may proceed to sca, and although she
may be altogether in fault, we have no law to
stop her, nor has the owner of the lost vessel
or cargo any mcans of getting redress in our
courts by any existing law.

Another case presents itself to my mind.
Onc of our most respectable shipbuilders
stated to me, that on one occasion, a short
time ago, he did some repairs to an American
vessel owned in Chicago, when on her way to
Ogdensburg.  The captain jromised to pay
the bill on his way up, but when he returned
he disputed the bil), said he could et the
repairs done much cheaper ia Chieagn, and
that he would not pay so large a sum. The
shipbuilder knowing that Le had no redress,

3uid, atd cach miust “gee off” according ‘o, and cculd 1ot detain the ves, and  force
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payment, had to submit to a large reduction
in the amount in order to get it settled,
although the regular prices only were charged
in the bill.

The want of an Admiralty Court is being
felt more and more among us, and I am of
opinion the people will not quietly submit
much longer to be without one. The law of
sulvage is a dead letter among us, and bot-
towry is a thing not known, but it will not
do to splice a piece of admiralty law on to our
cominon law.

Admiralty law is said by some to be expen-
sive. What law is not expensive? Cannot
admiralty law be administered as cheap as
otherlaw ? In England experts are appointed,
two of whom I think form a court, before
which small causes to the amount of fifty
pounds sterling may be tried with small ex-
pense. This plan might be adopted in Canada
and perhaps improved upon.

They have ulso 2 panel composed of mer-
chants and shipowners, who are well posted
in maritime affairs, from which, when an im-
portant cause comes up, a special jury may
be selected to try it.

If admiralty law were not a benefit the
maritime nations would expurge it from their
respective codes; they do not expunge it
therefore it is a henefit.

I would like to see this subject thoroughly
ventilated, or else T would not seck to occupy
a place in your Journal.

Sueer Huir.

King-ion, 26th Oct., 1865.

|1t is with much pleasure that we publish
the above letter, not only because it shews
that a deep interest is felt in this matter by
thuse most concerned, but also because it is
written by a practical man who well under-
stands what is required to place our lake
marine upon a proper footing. It is by a full
discussion of the sulject Ly such persons that
we may expect to obtain that extension of our
laws, and the adaptation of the laws of other
countries, which will eventually, and so faras
possible, provide for the protection not only
of those who risk their capital in vessels, but
also of the sailors and mechanics, without
whom such vessels would be of little use.
We shall return to the suhbject in our next
issuc.—Ens L. J.]

To 18e EpiTors oF THE Law Journai.
axTLEMEN, —Will you please give your
views on the following query:

“ Leave to fileaffdavits in support of County
Court rule within one week from this date,
October Tth, vtherwise rule then to expire.”

No affidavits were filed until 14th.

It is contended that, by the County Court
rules, the first day is inclusive, as also the
seventh day ; consequently the week expires
on the 13th.

But on the other hand it is argued that the
question is one of common sense, and cannot
be decided by the County Court ruies, which
(152 sec.) simply decides a question of com-
putation of time in such cases where the days
are prescribed by the rules of practice, &c.:
whereas in the case under consideration, the
period referred to is one to be decided by
opinion or precedent, and that the case of
Young v. Higgon, 6 M. & W. 49, referred to
in Archbold’s Practice, page 145 (13th edit.),
decides that “when time within a certain tine
of a particular period is allowed, &c., the first
day is to be reckoned exclusively.”

was not too late on the 14th, then the party
has one day more than the weck. llad the
leave been to file affidavits within one week
after this date, then clearly the first duy
would have been exclusive; and ihis seens
reasonable.

I am puzzled how to decide this; and as the
question of computation of time is onc gene.
rally of interest, perhaps you would give your
views and enable me to have a beiter know-
ledge of the same hereafter.

Yours obediently,

A Law Stepest.
Guelp3d, Nov. 2, 1865.

[We think that the affidavits might have
been filed on the 14th. The words *“ within
one week, &c.,” we take to mean the same as
within seven days from this date; and if ~o,
the ordinary test of first day exclusive and
last inclusive must be applied. Iow would it
be if the order were within one day, -c.
This could not mean that the affidavits should
, be filed on the same day as the order was
! made, that day must therefore be eacluded,
; and if excluded in one case must be cqually o
" in the other.  Sce Scote v. Dickon, 1 L. C.
i Prac. R. 356.]—Ews. 1.. J.

But, per contry, it is urged that if the filing |
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DANKRUPTCY.
June 50.
Ex praztc Ca.OWRLL. & Stcasay, PacL anp
Bares.
Proof of dedl oy residuary lega'ees— E.ccv.or
declizing (o aci—Praciice.

Where the execuior ooder the w'll of 2 credi-
tor of a bankrupt firm, declives to make proof
aqainst the esiate of the baukvepis. onthe Z1ocnd
that he is igoorant of the ci-cumsiances under
which the debt accrued, the conmt will allow
proof by ibe vesidaary legatece nuder the writ,
sulject to a diveciion for paymeni of tbe divi-
deod o be ezeceror, (13 W. R..952.)

COMMON LAW.

L.C. GeeeN v. CROCKETT. July 20
DPraciice—Compromise of suii—DPeiition to confirm
minuces agreed on by counsel.

Where the terms of tke compromise of & suit
bad been agreed on by counsel, and oue of the
parties afterwards repudiated the authotity of
his counsel and refused to be bound by the
agreement, the Court refused, on the petiiion of
the other party, to enforce the compromise, or
to make a decree according to tue propesed
minutes. (13 W. R. 1052.)
Q. B. 7. T., 1865.
Oxrarto Baxg v. Muieneap BT At
Writs against goods and lands—Pight to izive

concurrently—Practice—Right to move.

A plaiutiff canuot at the same time deliver to

the sau ¢ sheri a writ against goods and avother

against 'auds, boih to be acted upon.

‘The plaintifs issued a writ against defendants’
goods to the sheriff of W., which on the 22ud of
April was returned nulla bong, with the cousent
of oue of tbe defendants, and on that day f£. fas.
against lauds issued to the same aud to other
sheriffs, aud an alias fi. fa. goods to the sheriff of
W., ou which latter writ he seized certaia stock.
A motion to set aside these writs was made oa
bebalf of two cf the defendauts, and of the Bauk
of DBritish North America, to whom they had
given o mortgage of lands on the 17th of May,
18G5~ the objections being that there bad been
20 proper issue and return of writs against goods
aud that the writs agaiost land aod goods were
concurrent.

1lcld, that the retura of nulla bona, if any of
the defendants had goods, could bte only an
jiregularity, against which the Dank could not
move, vor the defendants who had consented to
it; bat

Ileid, also, that as the alias Wit azainast goods
issued on the same day as tho writs against
lauds, aud bad beean scted upou, the latier wrifs
were illege), and must be set aside.

Ield, also, that the mortgage to the Bank
could not have prevailed against the writs, which
bound the lands from their receipt by the sberiff.
(24 U. C. Q. B. 563.)

Q. B. T. T. 1865.
Lett v. Tue CoxverciaL Baxk or Caxapa.
Married Women's Act, C. 8. U. C. ch. 75—Con-
struction of —Property purchased afirr wariiage

out of the wife’s separate estote.

In an interpleader issvo the plaintiff, a mar-
ried woman, claimed goods seized under an exe-
cution against her husband. It appearcd tbat
the property consisted of stock, farming imple-
ments, and growing crops, and was seized upon
a farm on which she and her husband were living,
aod which had been devised by the plaintiff’s
father to trustees for her benefit, the rents to be
payable to her for her separate use; and that
most of it, except the crops, had been purchased
by the husband at sales, but paid for by the
cleimant out of the rents of other lands devised
in the same manner. She had been married
before the 4th of May, 1859, without any settie-
ment.

Held, in the absence of any evidence to the
contrary, that the reasonable presumption was
that the husband was tesant of the land, and if
so the crops would be his.

2. As to the other property, that, apart from
ourstatute, it would not be the claimant’s merely
because it had been purchased by money which
belonged to her under the will.

3. That as to the statute, it should be con-
strued as creating a settlement before marriage
in the terms of the first and second sections;
and if in this case the property was bought by
the wife to enable her husband to carry on the
farm for his own benefit and that of his wife and
family, it would be liable to satisfy his debts.

In the County Court it was left for the jury to
say whether the property claimed did not belong
to the husband, he having reduced it into posses-
sion. Jfleld, that this was an insufficient direc-
tion, and that their attention should have been
drawn more explicitly to the effect of thestatute,
to tho presumption arising from the husbapd
being the head of the family, occ.pying and
farming the land, to the use to which the pro-
perty was put, aud to the wife's appareat object
in purchasing it.

Queere, if this had been trespass instead of
an interpleader, whether the wife cculd have
sued alone.

S. C., Cal. Hoorsz v. WELLS E¢ AL. U. S.

Liabiliiy of common carriers and forwarde:s.

The liabilities of crmmon ¢arriers and f.v-
warders, independent of any express stipulation
in o contract, are entirely different.

The commeon carrier who uudertakes to carry
goods fer hire is an insarer of the property in-
trusted to him, aod is legally responsible for
acts against which be cannot provide, from
whatever cause arising; the acts of Gud and the
public enemy salone excepted.

Forwarders are not insurers, bat they are re-
spousible for all injuries to property, while in
their charge, resulting from pegligence or mis-
feasance of themselves, their ageatsor employees.

Restrictions upon the common law liability of
a common carrier, for his bencfit, inserted in a
receipt drawn up by himself and signed by him
alone, for goods intrusted to bim for transporta-
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tion, are to be construed most strongly against
the common carrier.

If a common carrier, who undertakes to traus-
port goods, for hire, from one place to another,
«and deliver to address,” inserts a clause ins
receipt signed by him alone, and given to the
person intrusting him with the goods, stating
that the carrier is ¢ not to be responsible except
as forwarder,” this restrictive clause does not
exempt the carrier from linbulity for loss of goods,
occasioned by the carelessness or negligence of
the employees on a steamboat owned and con-
trolled by otber parties than the carrier, but
ordinarily used by him, in his business of carrier,
a3 o means of conveyance. The managers and
employees of the steamboat ars, in legal contem-
plation, for the purpose of the transportation of
such goods, the managers and employees of the
carrier.

A receipt signed by a common carrier for
goods entrusted to him for transportation for hire,
which restricts his liability, will not be construed
ag exempting him from liability for loss occa-
sioned by negiigence in the agents he employs,
unless the intention to thus exonerate him is
expressed in the instrament in plein and une-
quivocal terms. (5 Amer. Law Reg. N. 8. J7.)

CHANCERY.

V.C. K. Juone 22.

StewarT v. Tac Great WesTery Raiway Co.
AND SAUNDERS.

Railiway company—Compensation for an injury—
Equitable fraud.

A t-adesman and his wife were passengers by
gu excursion train to which an accident occurred,
aund they received injury and werve attended by a
surgeou, and two others employed by the com-
pany, aud they accepted and sigaed a receipt for
£15 as compensation, but subsequently brought
an aclion for £1,700, to which the company
pleaded not guiliy, and set up the receipl. The
pluintiffs then filed & bill alleging a fraud, by
which they were induced to accept the £15, and
asking a declaration that, under the circum-
stances, the payment was not a full compensa-
tion, and to restrain the company {rom relying
oun the plea of the receipt. A demurrer to this
bill overruled. (13 W. R. 886.)

And it was held, on appaal, that although the
adoption by the company of the act of their agent
would enable the plaintiff to resist their plea at
Jaw, yet the plaietiff was entitled to the interfer-
ence of a court of equity; and that it was no
objection to his bill that be did not ask for com-
peasation in equity. (/6. 907.)

Ch., N. J. BReweR v NORCROSS. U. 8.

Sct-off — Debts accruing in different rights.

Bill filed by one pariner against his copartner
for nn account of the partuership transactions.
Defendant by his rnswer claims that there are
moneys due him from compluintat and from
complainnnt and a third pariy on various ac-
counts ; he asks also a scttlement of these
accounts, and that the amount found due him
may be allowed by way of set-off to the demnod
of the complainaut. On exceptions to this au-

swer it was held, that these matters having no
connection with the subject-matter of the bill,
but being entirely distinct and unconnected. can-
not be set off against complainant’s demand.

The general ruls in equity as well as at law
is, that joint and separate debts, and debts accru-
ing in different rights cannot be set off against
each other. Courts of equity, however, exercise
8 jurisdiction in matters of set-off independent
of the statutes upon the subject. Wheneverit is
necessary to effect a clear equity, or to prevent
irremediable injustice, the set-off will be allowed
though the debts are not rautual.

When the interference of the court is asked
because the defendant believes that the business
wae of such a character that justice requires
that all the accounts should be inquired into and
settled at the same time, the answer must allege
some fact, which shows such belief of the defen-
daat to be well founded, Nor can defendant
have such relief by way of answer. He must
file & cross-bill. (5 Amer. Law Reg. N. S. 63.)

APPOINTMENTS TO OFFICE.

NOTARIES PUBLIC.

JOHN TWIGG, Esq..and PATRICK JOSEPH BUCKLEY,
Esq., LL.B, Attorney-at-Law, to be Notaries Public for
Upper Cenada. (Gazetted Nov. 18, 1865.)

TO CORRESPONDENTS.

“«SpELR HULRY —“A Law StUpENT” — Under - General
Correspondence.”
H. AMcM., thanks for report—will appear assoon as possible

Few men are bold enough to fight a great rail-
way company on any question, and especially on
one iovolving only & small amount, and oue re-
sult of this has becu that railways bave been
virtually exempt from the penalties attaching to
breaches of contract made by undue deluy in the
arrival of trains as advertised in tho published
time tables. It has long been settled law that,
unless special damage can be proved, the com-
pany is not lishle for mere delay, but wherever,
in consequence of delay, expense +re iucurred,
there is every grouud for making the company
liable.

Mr. Best, & commercial travelier, recently
brought an actioa in the Bloomsbury County
Court agsinst the London nnd North-Western
Railway Company, to recover the sum of five
guineas for expenses incurred by bim in conse-
quence of his detention while travelling on their
lice. The company, ou their part, said they ex-
pressly stipulated that they did not guarantee
the times stated for the arrival zud departure
of the traios, and that on the days in question
they conveyed a very large number of excursion-
ists ata cheap rate, which interfered with the
punctunlity of their ordinary trains. Mr. Lefroy,
tho judge, said that this steiement did not pro-
tect them, except in cases in which an accident,
or circumstsnces which could not be naticipated,
came in the way; that if persons made their
arrangements on the faith of the time-tables, and
the company departed from them, they were
angwerable for losses sustaived by the pas-
saugers.—Solicitors’ Journal.



