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VICE CHANCELLOR MOWAT.

Whea the death of the late lamented Vice Chancellor
Esten became genorally known, there was some speculation
as to his probable snccessor. Al ngreed that the most
likely man was the gentlemar upon whowm the appointment
has now devolved. Some supposed that he would deciine
it, and men were by no means agreed as to the best mau
for the appointment ia the event of his refusal. Fortu-
nately, his acceptance of the office has both relicved the
government from embarrassment and secured for the office
one whose legal attainments and position at the Chancery
bar make him emincntly the right man in the right place.

Mr. Mowat, like the Chaucellor, is by birth a Canadian,
He was born in 1820, i the city of Kingston. Ho is the
son of Mr. John Mowat, formerly of Caithnessshire, Scot-
land, but who_for many years had been an inhabitant of
Kingston, and recently died there. The son was destined
for the ber, and, in Hilary 1842, received his call. He
practised for some time in Toronto. in partpership with the
present Chancellor ; and at one time was causidered a rival
for the office of Chancellor. After the dissolution of his
partoership with the Chancellor, he formed a partnership
with Messrs. Roaf aud Davis, and became in a short time the

leader at the Fquity bar. Latterly, he practised in con-
nection with Mr. Jobn McLennan. In 1855, upon the
recommendation of the present Attoroey General for Upper
Canada, he received a silk gown, and was then in the zenith
of his professional success. Of late years, his attention to
politics necessarily to some extent withdrew him from the
practice of his profession, no doubt to the serivus detri-
ment of his pocket.

He became a politician in 1857, haviog been induced
by Mr. George Brown to become a candidate for the South
Riding of Onterio. He was elected by a large majority
and from that time till the present has continued to sit in
the Legistative Assembly forthat constituency. IIebecame
a cabinet minister in 1858, when the Brown-Dorion gov-
ernment was framed ; but as that goverament lasted only
for two duys, be did not then enjoy much of ¢ the sweets
of office.’”  Upon the defeat of that government he went
into opposition, and became an oppounent of the present
Attorney General Macdonald. He was, as it iswell knowa,
of the extreme liberal school of politics, while the Attorney
General was conservative. Ilis hostility to the Attorney
General became so bitter that the latter was provoked
on obe occasiop to threaten personal violence; besides
which, at the instance of his party, he opposed the
Attorney General in Kingston, but was defeated by a
large majority. e, with George Browa and others,
opposed the Cartier-Macdonald government through thick
and thin, and they at length succeeded in defeating it.
The couscquence was the formation by Mr. Saudfield
Macdonald of the Macdovald-Sicotte government, in which
he again accepted office as a minister of the Crown, and
continued in office, with the exception of short intervals
till April last, when Sandfield Macdonald was defeated and
John A. Macdonaldand Cartier were again calied to power.
Mr. Mowat, following his leader, George Brown, again went
into opposition, but only continued so for a short time.
When the present coalition was formed he was appointed a
minister of the Crown in the same cabinet with Joha A.
Macdonald, and was finally made Vice Chancellor upon
John A. Macdonald’s 1ecommendation.

The fickleness of politics cannot be better illustrated than
by the career of Mr. Oliver Mowat. ToJohn A. Macdonald
he owed his appointment as a Queen’s Ccunsel, and to him
he now owes his appointment a3 Vice Chancellor, and yet
for more than five years heand John A. Macdonald were at
daggers drawn. To the present combination we are jn-
debted for the present appointment, and, so far, goed has
come out of it.

Mr. Mowat, as a lawyer, commanded the confidence of
the community in which he lived. His}reputation scon
grew beyond the limits of the city in which he commenced
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to practice, and became provincial. IHe made Chancery a
specialty, and was retained in cvery case of importance
heard or determined by that vourt. His income was large.
And had he kept to his profession and remained deaf to the
charms of political life, he 1 ould have acquired much of
this world’s goods. But like others, who before him aban-
doned lucrative practice in our profession for the stormy
sea of politics, he has been tossed about, one day up and
another down, till he has at last found a pesceful har.
bour, a wiser if not a richer man than when he first
became = poiitician, Had he nev.: become a politician,
his way to the bench was clear and undisputed. But like
most lawyers who acquire reputation in the profession, he
desired to extend it as a politician, and did so to his cost.

If members of our profession were endowed with suffi-
cient patience to work a comfortable independence before
rushing into politics, it would be better for themselves
and better for the country. This remark, which we
make in a general sense, is true of others as well as of
members of tho legal profession. Needy politicians are
the curse of cvery new country. We are told that our
parliament lacks the tone of the imperisl parliament.
Why is this? Because we have not as yet the men of
independent 1eans who can, while presiding in parlisment,
sink self in the affuirs of the nation. Whilst men are more
thoughtful of themselves than of the trust in their keeping,
they may be and often are unfaithful to that trust. The
independent mind is seldom found without the independent
pocket. The more this is understood the better will it be
for us as a people still in the infancy of self government.

Mr. Mowat, as a politician, commznded the respect of
all partics. His judgment was generally good; his honesty
beyond reproach; ard his powers of debate good. He
from the first took his place in the front rank in the House
of Assermbly, and maintained that position to the last. He
owed much of hissuccess as a politician to Mr. Geo. Brown,
who was his senior as a politician, and who became his
sponsor at the political font. Mo owed his success as a
Inwyer entirely to bis own talents. His success as a judge
must of course depend upon himself. * We have no doubt
that he will be found equal to the fondest expectations of
his many well wishers, both 2t the bar and among the
public. It would not become us at present to say more.
Woe conclude by congratulating him upen having attained
his present high position, and trust that he will long be
spared to adorn the bench to which he has been so
worthily raised.

TIMBER SLIDES.

Among the many sources of industry and wealth
which are daily springing up in this young country,

not the least is the trade in lumber and timber. Iabour
and capital combined are rapidly developing the immense
resources of the Province in these materials.

The trade in timber, using the word in & general senses
18 divided into two great and distinct branches, one being
the procuring of saw-logs for manufactura in this country
of lumber for use here, or for shipmen? Jnited States
and ¢ ".er countries, the other consisting iis ¢ getting out”’
squarca or mast timber, principally for exportation, to be
used for ship-building purposes.

The “ glut” that occurred in the American Jumber
market some ycars sinee, provented the same increase in
the trade in that commodity which has taken placo in the
trade in ¢émber, technically so ealled. But it is gradually
recovering itself, and we may hope that whea the troubles
across the border cease it will be as brisk as ever.

The preliminary process is of course the same in both
cases, namely, felling the trees and preparing them for
removal, and then their transportation to the mill or market.

With the carriage of saw-logs or timber by land we have
at present nothing to do, but propose to discuss some of
the prominent features of the law, as it stands, with refer-
ence to certain incidents of travel vhich this buffeted and
bewildered raw material expericoces on its voyage “ down
stream.”

Nothing worth recording happens to it whilst in the
smooth waters of the stream that it floats upon, but when
it arrives at the rapids, which abound in most of them, or
at one of the many mill-dams that bar the passage, it is
pecessary to provide a means of preventing it from sticking
fast on the natural barrier of rocks and shallows, or from
being stopped by the artificial mill-dam.

The rough-and-ready lumberers, who guide the logs to
their destination, are not cusily balked by trifles like thesc.
They soon construct a slide to overcome the former diffi-
culty, and if the unlucky mill owner has not taken the
precaution of providing an “apron or slide’” to his dom,
be may find that his cnemies bave cut away such portion
of it as they think necessary to effect their object; and
gurther, that in certain cases the law gives him no remedy,
bo having to his own damage neglected the requirements
of ¢ the statute in that case made and provided.”

The first act on the subject of mill-dzams was 9 Geo. IV,
cap. 4, which provided that every owner or occupier of a
mill-dam erected on a stream where lumber is usually
brought down, who should neglect to construct a sufficient
apron to his dam, according to the measurement given by
the act, should be liable to a fine.

The Statute 7 Vie., cap. 36, and 10 & 11 Vie,, cap. 20,
provided that the passage of rivers and streams should not
be obstructed, &c., by throwing certain prohibited articles
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into them, or by the felling of trees across thew.
Stat. U. C., cap, 47 )

The Statute 12 Vie., cap. 87, was passed in May, 1819,
to amend 9 Geo. 1V, cap. 4, and enacted that every apron
or slide, required to be constructed, should have sufficient
depth of water to admit of the passage over such apron or
slide of such saw-logs, lumber and timber as are usually
floated down the stream. Thisact makes further provisions
for carrying out the objects of it, which aro now to he
found, together with other enactments on the subject of
wills and mill-dams, in chapter 43 of the Cousolidated
Statutes of Upper Canada.

The Consolidated Statutes of Cunada, chapter 48, section
3, enacts that the owner or occupier of a mill-dam on any
stream down which lumber is usually brought, shall con-
struct and maintain an apron thereto, not less than 18 feet
wide by an inclined plane of 21 feet 8 inches to a perpen-
dicular of 6 feet, and so0 on in proportion.

Section 4, of the same statute, provides for the construe-
tion of aprons or slides sufficient for the passage of timber,
but that the mill-owner may place slash-boards or waste-
gates to prevent any unoecessary waste of water, and may
keep the same closed when no person is ready and requires
to pass any timber or saw logs over the apron or slide, and
uatil tho same is in the main chaonel of the stream (sce.
9), but these sections do not apply to small strecams unless
required for the purposes of rafting or floating down lum-
ber and saw-logs (sec. 6).

Section 7 provides for the recovery of a fine of two
dollars a day 1gainst any owner or occupier of a mill-dam
who neglects to make and keep in repair the necessary
apron orslide.

Section 8 refers to mill-dams on streams in the county of
Huron. Sections 9, 10, 11 and 12, to those on the river
Moira, and section 13 to those on the river Otonabee.

In case any apron be destroyed by flood or otherwise, no
penaley shall attach if it is repaired as soon as the state of
the stream safely permits (see. 14.)

All persons may float saw-logs and other timber down al|
streams in Upper Canada during the spring, summer and
autumn freshets, and no person shuli, by felling trees or
utherwise, prevent the passage thereof (see. 15.)

Section 16 cuacts that in case there be a convenient
apron, slide, gate, lock er opening in any such dam or
other structure made for the passage of saw logs, authorised
to be floated down any stream, no person using any such
stream shall alter, injure or destroy any such dam or other
useful erection, in or upon the bed of, or across the stream,
ordoany uunecessary damage thereto, or on thebauks thereof.

The 1meost important question that has come up in the
courts under these sections, has been in what cases and to
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what extent parties desirous of floating timber down a
stream, can take the law into their own hands when they
find the free passage of the stream unlawfully vbstructed
by mill-dams, not possessing the necessary means provided
by the statute for facilitating the passing of the timber,

In Shipman v Clothier et al, 8 U. C. Q. B. 592, the
court thought that there was ““no such right in any casc
in which the stream did not appear on the pleadings to be
a navigable river. and, as such, a common and public high-
way. * ¥ * The fifth clause of 12 Vie., cap. 87, (sec. 16 of
the Consolidated Act,) scems to give an implicd autho-
rity to remove the obstruction, by only prohibiting the
destroging or injuring any daw, provided there shall be a
convenicat apron, &e., made for the passage of timber.
Dence it is argued, that when there is no such apron, &ec.,
the dam may be destroyed. If it were not for the fifth
gection, I should certainly think that porties must content
themselves with having the party fined for the cbstruction
as the act points out; and I have doubts whether the nega-
tive provision in the fifth clause extends further than to
protect parties against the consequence of involuntary inju-
rics occasioned to dams, by floating down the timber wheu
there is oot ndequate facility afforded.”

This case is not to be taken a8 decisive on the point, as
the defendarit’s plea, setting up this defence, was held bad
on another ground. The view taken of the law, moreover,
appears to be at variance with a subsequent and more
claborate judgment of the Court of Common Pleas in Lule
v. Ince et al., 3 U. C. C. P. 528, in which case the pleas
did not go so fur as to place the justification upon the
stream being a public highway by water; but rested it
specially upon the rightsand privileges which the defen-
dants were entitled to by virtue of the statute.

Chief Justice Macauluy, in giving judgment, said, « It
wight perhaps have been put upon the higher ground of a
public or commou right, owing to some expressions used in
the pleas ; but it was not so treated in the argument, nor
did the pleader so intend to treat it in framing the pleas.”
And then going on to the question we zre discussiog, and
after a careful cxamination of the authorities, he says,
« without attributing to the defendants a right at comwon
law, cither original or acquired, to the free use of the
stream for the purposes mentioned, it it evident that the
statute (12 Vie., cap. 87, sec. 5,) conferred the right in
terms so distinct, that I think it must be locked upon ns
equivalent to a declaration of such right, upon the prioci-
ples of the common Taw. And since it is obvious that the
obstruction stated in the pleas was calculated to indict an
immediate injury upon the owners of the saw-logs, and
whiclr the siow remedy by sction might prove a very inade-
quate remedy, the urgency of the case would justify sum-
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mary redress as much 23 in the cases of positive nuisances
infringing sitnilar rights strictly derived at common law. 1
am not able to point out any distinction.”

The last mentioned case again came before the cou-t,
(1 U. C. C. P. 95,) and the opinion expressed above was
not dissented from.

There is this difference however in the cases referred to,
that in Little v. Ince et al., tho logs were floated during an
antumn freshet, of which there was no allegation in Ship-
man v Clothier, a difference carcfally tc he borne in mind
when readiug the caves.

The fiflcenth scction of the Consolidated Act, which
gives the right to all persons to float sew.logs, &2., down
streams in Upper Canada during spring, summer, and
autumn freshets, and that no person, by felling trees or
placing other obstructions in or across them, shall prevent
the passage thereof, has, according to its literal rending,
a much wider signification than that placed upon it by the
courts.

Ia Skipman v. Clothier, Chief Justice Robinson said,
‘ the mentioning spring and autumn freshets was only for
the purpose of shewing the intention to be, that streams
should be clear of obstruction, even though they can only
be used for purposes in times of freshet.”” Chief Justice
Draper, however, takes a different view of the section, and
does not confine the clasz of streams referred to in the
statute to those which can ounly be used in times of freshet.
In Boale v. Dickson (18 U. C. C. P. 37), he says, “Iam
of opinion that this right, so given, (by section 15,) extends
only to such streams as in their natural state will, without
improvements, during freshets, permit saw-Jogs, timber, &c.,
to be floated down them; to strenms of a different ciass to
those mentioned in the third section, down which lumber
is usually brought. Tho protection of the right granted
against felling trees into the river or interposing other
obstructions, cannot, in my view, be construed to prevent
the erection of a mill-dam, while the necessity of building
an apron or slide docs not arise accovding to section six in
gmall strenms, unless required for rafting or floating down
timber, which agzin, by the express reference to the third
and fourth sections, applies only ‘o streams down which
timber is usually brought.”

Neither of these views are easily reconcileable with the
case of Little v. Ince, for there the pleas expressly alleged
that the occurrence took place duringa freshet, and it scems
to have been admitted on all sides that this was material,
and it was decided that the pleas shewed a watercourse
within the statutes referred to, though whether as a
stream down which lumber was usually brought, or as a!
stream such as Chief Justice Draper subsequently defiucs,

does not appear.

We suppose therefore that it way bo inferred from the
cases before us, that lumberers aud others arc entitled, for
the purposes of rafting and flonting timber, &c., to the use
of all public navigable highways by water, and all streans
down which lumber is usunlly brought at any season of the
year, and all such streams as in their natural state will,
without improvoment duriug freshets, allow saw-logs, &e.,
to be doated down ; and that, with refercnce to the two
former classes and perhaps the latter, if apy mill-dam or
other obstruction is placed in or over such strerm, with-
out being provided with a proper and convenient apron,
slide, gate, lock, or opening, lumberers may, according to
Macaulay, C. J., without request to the mll-owner, remove
sufficient of the obstruction to enable them to pass their
logs. But in any defence on the above ground, the defen-
daot’s pleas must clearly negative the fact of there being
available to them any of the modes of passage which the
statute alludes to, and it would be advisable for the lum-
berer to be very careful in waking all proper enquiries as
to the possibility of their being any of the conveniences
required by the statute, and requiring passage for his tim-
ber before he thus takes the law, as it were, in his own
hands. He must also be very cautious that there is no
excess, and that no unnccessary damage is done so far as
he is concerned, for otherwise he would become liable for
all damage as a trespasser ab tnitio.

Little v. Ince nlso decides that although the right to
pass saw-logs over a dam is derived exclusively from the
statute, and not at common law, as s pvblic or common
casement in the stream, a common law remedy, by action
on the caze, is open to a person suffering special damage by
its obstruction, and this besides the usual remedy provided
by the statute for the protection of the public. So where
a timber slide had been constructed in a stream down
which timber could only be brought down, and not always
then, during freshets, and it also appeared that but for this
slide the defendant’s logs could not, at the time, pass down,
in ao action brought by the owner of the slide for tolls
for the passage of defendant’s timber over this slide, it
was Leld that the plaintiff wag entitled to recover a rea-
sonable remuneration for the use of it, the ground of the
decision being that the streamn was not oae coming within
the provisions of the third section of the Consolidated
Act, for 1f it did the action must fuil.  (Boalc v. Dickson,
ante.)

THE LATE VICE CHANCELLOR ESTEN.
At the opening of the Chancery Court at Goderich, last
month, V. C. Spragge addressed the Bar, as follows :

« Sinco I last met you, gentleman of the Bar, and within the
past few days, one of the Judges of this Court has been
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removed from us by death. It is known to vou as well as to
myself how ably aud how faithfully ho dischorged the duvies
of his office. 1may be permitted to add my experisnco of
nearly fourteen years of almost constant judicinl intercourse
with my brother Judge. 1 have secn, during all that time,
the most untiring devotion to duty ; the anxious desire to do
right ; tho apprehension, the almost nervous appreheasion,
that through error or oversight in judgment on his part, any
ono shuuld by possibility suffer wrong; tho earnest desirc and
endeavour to como to o right decision ; all, all this, not for
the more sake of his reputation ns a Judgo; for thatI belicve
was the least of the motives which actuated him ; but because
he know and apprecinted the very important Jduties bhe had to
discharge, and was resolved to discharge them faithfully and
to the best of his ability.

You, gentlemen, I have no doubt have given credit to the
learned Judge whose loss we mourn, for the high qualities
that 1 have ascribed to him, for you havo scen the fruits of
them in his judgments aud have learned by your own inter
course with him to reverc his character. You know well with
what great learning and ability, with what perfect uprightness,
with what unswerving integrity he discherged his duty. Mo
Judge ever went to the grave with n clearer conscience;
none could leave behind him a more unsullied name. .

I have spoken to you of his admirable qualities as o Judge;
with them he united, as indeed you know, great kindness
and gontleness of disposition and goodness of heart, and the
faith and life of a Christian.”’— Huron Signal.

COMMON PLEAS REPORTERSIHIP.

The appointment of Salter J. Vankoughnet, Esquire,
as reporter to the Court of Common Pleas, made by the
Benchers of the Law Society, on the 27th of August last,
was, during the present (Michaelmas) Term, approved by
the Judges of the Court.

Mr. Vankoughnet has already commenced his duties.
We congratulate him on his appointinent, and are sure that
he will spare no exertion to be in no way behind his able
confrere in the Court of Quecn’s Bench.

LAW SOCIETY, MICHHAELMAS TERM, 1804.

NEW BENCHPAS.

Kenneth McKenzie, Esquire, Q. C., of Toronto, Adam

Crooks, Esquire, Q. C., of Toronto, aud Rohert Dennistoun,

Eequire, Barrister, of Peterboro’, were during this Term
elected Benchers of the Law Society.

CALLS TO THE BAR.

The following gentlemen having successtully passed the
required examinations, were called to the Bar during the
present Term, viz.: Allisoe, H. R.; Dickson, G. D.;
Edgar, J. D.; Elwoed, T. Y. ; Gilman, C. H.; Gardon,
J. K.; Harris, Rusk; Heetor, Alfred; Hill, A. G.3
Hossack, J., jun.; Jones, C. 8.; McMillan, J. P. ; Mon-
creif, George; Murphy, N., and Robertson, J.

ATTORNEYS ADMITTED.
The following is a list of the gentlemen, who having

passed the necessary examinations, were admitted during
this Term to practice in the Courts of Law and Equity in
Upper Canada :

Barrett, William ; Cahill, —. ; Dickson, ;. W.; Fergu-
son, J. W.; Fitch, B. F.; Gildersleeve, J. P.; Uartis,
Rusk ; Hector, Alfred; Hoskin, Samuel; Hossack, J.,
jun.; Jamieson, Jos. ; McKeown, —. ; McKindsey, J.;
Moncrief, George; Rolls, Jas. A.; Scott, W. J.; Ste-
phens, John J.; Thomas, J. P.; and Wetenhall, Henry.

SCHOLABSHIP KXAMINATIONS,

No Scholarship wag awarded for the First year.

The Scholarship of the Sccond year was awarded to
Adam W. Lillie. Ife received 229 twarks out of a maxi-
mum number of 320. The number required fur election
to the Scholarship was 212.

The Scholarship for the Third year wus awarded to Mr.
MecGee. He received 260 marks; the meximum number
being 320, and the minimum 212.

The Scholorship of the Fourth year was awarded to Mr.
Stephens, who received 302 marks; the maximum number
being 320, and the minimum 212.

NEW COURT HOUSE IN NORFOLK.

On the occasion of the opening of the new court house
for the county of Norfolk, with Masonic honorz, on Monday,
31st Qctober last, Colonel W. M. Wilson, the warden of
the county, presented an address to the Chief Justice of
Upper Cavada, to which the latter made an impromptu

reply.
We subjoin the address and reply.
ADDRESS.

To the Honorable Winniase Hexey Drarer, C.B., Chief Justice
of Upper Canada, de.

Tt affords the Corporation, the members of the Bar, and tho
inhabitants of the county generally, much pleasare to welcome
gou on such an auspicious oceasion a3 the present, and to
express their cordial thanks fur your kindness in arrang’ng
the sittings of the present assizes for this county, 50 as to he
ennbied to inaugurate the opening of this new court house in
such a fitting and appropriate manner.

The building in which we have the pleasure of meeting
your lordship on this occusion is, we are happy to believe,
one which, in its external sppearance and in the completeness
of its internal arrangements, is worthy of the purpose for
which it has heen designed. It has been the aim of those who
have had the charge of its erection to combino all modern im-
provemonts in iis construction. The arrangements for its
proper ventilation and heating, and for the accommodation of
those engaged in the business of the courts and the public,
havo been carefully designed, and it is hoped that experience
will demonstrate their eficiency.

And while we contrast the lofty proportions of the hand.
some exterior of our new court house with the scant propor-
tions and homely exterior of the one from whose ashes it has

risen like & phoonix, we cgnnot but experience the greatest
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gﬂeﬂsnm in the thought that the natle seienee of jurispradence
ma, throngh the untiring and rucesssfud Iabors of men like

I

pppeapmapmmnagpeer]

Nor was it tho least praud of his racolloctions that when iu
political Bfs thirty.three yeara ago, it was his pleasurable duty

vour lordahip, marched onward with a progress more atately ' to tntroduce into the Legislnturs of Canada, at the instages of

if not 8o sapid.  For material progress, the harbinger of intel- (its origoaior, and framed by him, the bill which

lectual, must wlways precede and pave the way for its distin-
goished suzeessor, Nor can wo deny ourselves £ 3 pleasure
of paying & passing tribute of admiration and gratitude to the
distinguished intetloctanl astainmonts and unspotted integ
rity that have raised the members of the Canadinn judiciary
to such an efevated position in the confidenco and esteom of
the Canadian peeple. And well havo thoy morited this con-
fidenco and esteew, for the ermine is swithout a statn, It is
indecd almost imposaible 1o estimate the beneficial influence
that is exerted on the well-being of a state by a well-organized
system of administering jusiice, the exccution of which is
cheraeterized by dignity, lenrning and tategrity, on the part
uvf those to whese hands tho important trust is connmitted,

Angd whils we deploro the loss which the enuntry has rus-
tained by the death of such men a8 the late Jamented Chief
Justics Robinson, we cannct but rojoice in the knowledge
that his successora avo so eminently qualified to assume his
duties, nnd that the mantle of departed groatoess bas fallen
upon tho shounlders of so worthy successors,

It is o source of unqualified gratification to’us also on the
Fresem accasion to testify the pleasure which we feel in
iaving tho opeaing of our new court house inaugurated usder
1o avspices of one so distinguished as your lordship. The
roputation acquired by you at the bar for & thorough know-
ledge of yeur profession, your valuablo public services, and
the high regavd and estcem entertained for you, not ouly by
tho profession, but by the public generally, rendered your
appointment to the high and dignified position of Chief Jus-
tice of Upper Cananda peculiarly appropriste and sccepiable;
and we rejaice in the thought that oue late Chief Justice, who
had secured the respect nnd esteem of every one, should have
been succeeded by one possessing the high intcliectual attain-
ments, the digaity of mander and weight of charncter ealeu.
lnted to secura the esteem and confidence of all.  May your
lordship lung be spared to adorn the elevated position which
you now se worthily occupy, and to enjoy that happiness
which your varied and successful labors in the public intorest
8o richly merits,

REPLY.

His lordsaip tha Chief Jastice in reply to the address said:
In sising 10 respond 1o tho very flattering address presented
to bim through the Warden, he felt a peeuliar degree of satis-
faction and pleasure. First, he wonld congratniate the inhabj-
tants of Norfulk on the completion of e benutiful and well
adapted a county building as the one they were then occupy-
ing, and which he had been so flatteringly invited to declare
in the besutifully symbulical ceremonial, Masonieally comn
plete—from foundation stone to coper store—** well buils,
trusty, and true.” The erection of so beautiful a structucs
was ag indication of advancoment iu the arts of civilization
and refinement, pleasurable to contemplate, as camprred with
the primitive times not long since gone by, when life in these
regions was necessarily vough, as well a3 toilsome end labo.
rious. All honor W the brave men who, with willing hands
and brave hearts, have changed the wilderness into a fruitful
field, and, by their example, patriotism, and strict adherence
t principle, have left to their descendants & legacy of high-
born freedom, moral power and intellectual wealth, which
any people might bo proud to baeast of, and ambitivus to pos-
sess. 1le could not forset that tho soil of *“glorions old
Norfolk” was, educationally cousiderad, sacred guil  Several
of the sons of Norfolk had carned for themselves o proud posi-
tion in the councils of their country, whilo one in particular
had woven an imperishable wreath of fame abous his forebead
83 tho authar of the Common School System of Canada, tho
cqual of which was not to be found in any Jand or auy country.

was the
foundation of that great cade of commen achool education
whick, in tho aonals of hiatory, will render Dre. Ryerson’s
name immortal. QOther names and other deeds will fade from
memory, but that which pertains to intetlectual growth is
nover Joet. Tho flattering terms in which he had boen spoken
of in the address ho folt in bie inmaost soul. It was indeed o
proud position for him to occupy the placo of the nobio man
w0 was late Chief Justice of Upper Canada, Sir J. B, Robic-
son. e felt it waa po light thing to suceeed a man of such
integrity and worth, whuse memory was onshrined in the
heart of n nation, and it was with emotions of no common
sntisfaction that he heard the voico of a county declare their
appreciation of his services. Ife might sny that he had rought
to descrve it; he had lnbored to fit himeelf for the position to
which his country and Quesn had called him, and to feel that
he had beon succesaful in his efforts to follow in the footsteps
of his predecossor wea no light gratification. — Nurfolk Re-
Jorner,

TIIE SOLICITORS’ JOURNAL & WEEKLY REPORTER.

Wa take great pleasure in directing attention to the
advertisenent of the Weekly Reporter, in other columns.
Pablished as it is in connection with the Solicilors' Jour-
nal, cach subseriber not only weekly receives current
reports of decided cases, b~ current news relating to the
adwisistration of justice, as vell in Fugland as in the
Colonies.

The cleventh volume of the Weekly Reporter contains
no less thaa reports of 1,163 cases decided sinee Michuel-
mas Term 1862, being 300 in excess of any of the previous
volutnes. The reports are, as said in the advertisement,
not mere notes, but full and suflicient for every purpose of
the practitioner. The Lord Chancelior rocently deseribed
them as reliable and refused to give preference ro what is
comuonly known as the authorized reports. This from one
g0 competent to judge sad so ewinent in station is testi-
wony of which the proprietors may well be proud.

No legal journal published in England pays more atten.
tion to effairs in the Colonies than the Solicitors’ Journal.
Take for cxample the number issued ou 20th October last-
In it we find an article on “ Colonial Statistics,” and under
the heading ¢ Colonial Tribunals and Jurisprudence,” the
report of a case transferred from the colwnns of the Upper
Canada Law Journal, being In re Smith, « decision of
importance uader the Foreign Lulistment Act. Xach
number contains something of especial interest to the Colo-
nies. It is unnecessary to farther particelarize.

The subseription to the Sulicitors’ Journal and Weekly
Beporter combined i3 52s. sterling per volame, and this,
when paid in advaace, includes postage free to the colony.
Tntending subscribers may apply to Messrs. W. U, Chewett
& Co., King Street East, Toronto.
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JUDGMENTS.
QUEEN'S BDENCH.

Present: Draprer, C. J.; Hacanty, J.; Mornrivoyx, J.
Haturday, Novembnr 2015, 15CK,

Gayner v, Salt —Pale discharged,

In the matter of Shersff Davedsan and the Chairmun of Quarter
Sesstons in and for the County of Waterioo.~Rulo dischurged
without costy.

In re James v, MeJi-bben—Rule absolute to enter verdict for
platutiff.

g

SELECTIONS,

LAW REPORTING,

Some maaths finco wo gave place in gur paper to somo re
marks by r gentleman of this bar~—to whom our readers have
been often indebted for contributions of & mare amusing
characier—on the sutject of law reporting  ‘Ths remarks
attracted notice in England,  They were quoted in the London
Jurist; and we soon after received o letter from the Slicitor’s
Journal and Reporler, asking for n copy and proposing an
exchange, They were also quoted much at larze and with
approbation in the Upper Canada Faw Journal. The subject
is attracting great attention now in Bagland. It deserves to
attract mu¢ attention here. | We accordingly asked our cor-
respondent to favour us with a motra extended’ form of his
reflections.  1le has done so in & manvscript of Jength, Wa
shall publish it in numbers, Vo vne class of our renders the
myw possibly may not be very interesting. ‘L' another—and
u largo one, we hopo—it will bie much so. Wae beliere thatas
1 whole, no paper published in America has gone so much into
the principlesof thasubject. We give the first pumber to-day.

No. 1.

It will ho admitted, I presume, by that part of the pro-
fesgiun whase {recdom from nctive dutics bus allowed them to
observe its literature at all, that great dissatisfactien has
exicted both in England and with us, of Iate, as to the matter
of these records of judicial judgments. On the other side of
the Atlantic the discontent has exhibited itself quite Jately in
n meeting of the Bar of England in its corporate capacity;
the Attorney General presiding.* And the result hus been
an effort to work a fundamental change in the source and
issues of these exponents of British jurisprudence. The
report of the committes appointed at tho great meeting in
Lircoln’s Inn Hall, Dacember 2, 1803, after much * discussion
and deliberation,” and after minute inquiries into the systems
of Gormany, France and the United States, proposes to pat
the wholo subject under the immediate mansgoment of the
Invs of Court, and w break up overy eystem which has aver
prevailed at any time in England.t  Every respoase, the com:
mittee informs us, received by them in roply to cireulars of
inquiry * sent to the judges and extensively distributed among
both branches of tho profession,” has exkibited ““ & very general
degiro for amendmens,”

In America, owing to the nwmerous centres which from
State organizations characterize our bar, and feom the com-
gamtive feeblonoss of the attraction which operates from its

“edernt and ouly coramon contre, no dissatisfaction has with
ns been exprossed by the united profession. Dissstisfaction
has navertheless everywhere axhibited itself. In gome regions
the Legisiature has sought to bring o relief. Certain Siates

'} Leng?xt Times, Docorober 3, 1803, Also Laww Meganne and Law Review, Vol
xvh, p. 387,

t The Jurict, Juse 25, 186{; vol, x., new asrles, 249. Seo also the Law Maga-
ine and Law Hevsew, Augnst, Y564, vol. 31, new sories
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f!mve eompeiled the judges, themselves to report theie decis.
e, In others, ag in wmy swn Stato, the remedy has aiso
gboon suoght throngh statntory furce; thongh force acting in
a different direction: fur in Penneylvania, judges are deprived
Lof mwst outherity in the matter ; having, now, neither power
1 ta appaint their awn reportec nor to decrde urreservedly what
o?iniuns they may publish! In other Statcs the samo sense
0 profcssium\i discamfort may bo seen, I think, in the effurts
which have been mado fram time to timo ta codify decisions; n
rocess by which it 18 hoped that the diffenliies of «* judge-made
avw” mny be obviated ;—difficulties arising, in reality, from
the complexity of science—the resuit of increasing wealth
and cigility—but which popular impression attributes mare ta
ohacurity in the forms in which the law ia delivered. Ian
some courts, including the Supreme Court of the United States,
thoso * Condensed Reports,” which have {rosms time to timo
appeared, poist in one direction to the evil ;* while the popa-
farity of* Lending Cases,” evory whero show that the form of
evil herg aimed at'isone common in all the courts, Kaglish and
Ameriean, Federal ond State alike.t  Even where Legislutors
have not given expresgion to this sense of malaise, and where
neither condensera nor compilers have eserted their effurts, dis-
satisfaction has been long and greatly felt; exhibiting itself
sumetimes in complainte thraugh professional and other
iournals ;1 sometimes in vain vitaperation of reporters, in Law
Libraries and ** Conversation Rooms' attached to courts ; and
oftenest, perhaps, of all, in the suffering, merely, ** that patient
merit of the unworthy takes.”

Discontent about the reports is not confined to the British
Isles and to the United States. *If tho profession in Eng-
land,” says a receat writer in ‘the Luaw Journal of Upper
Canada, ** aro dissatisfied with fhcir reports, how loud must
be our complainings, when wo regard the present coundition
of our own.”’3 And the able editurs of that journal obserse
that these remarks of their correspondent will ** fiad an echo
from many & city, town and village of Upper Canada.”}] Eise-
where they comwend as ** medicinal” W their own reporters or
to some of them, o geries of as sharp remnarka on a reporser of
our country as any that have appeared, **

Tha wholo matter of reporling, seoms, in short, t0 have
reached climncterick, Is it a filth and last one? to be followed
by a dissolution of the system wholly ?

This dissutisfaction ag respects curselves ia not surprising.
In 3788 wo had not asingle volame of American reports. Wea
hiave now a legion ; and the rumber is increasing in alarming
ratio. Under any circurmstauces it is not easy o tell what tha
law a8 contained in such numerous pages may bo; but if in
addition to this number of books, obscurity, confusion and an
extensive bad dischorge of the reporter’s duty belong io
them, the offica of telling what it is that courta have adjudged
becomes an impossibility pure. Precedeonts become burief in
their own masses, and suthorities are disregarded in virtuo of
the very means thet should insure to them respect.

The ceuses of complaint in England are quite different from
the causes of compinint with us; and so, apparently, they

* The Reports of 3, Wheaton, which needed §¢ as 1511l a3 any volumos in the
Foderal series, havs boen twwe condensed.,

t The n2th American odition of Smith’s Leading Cases 13 now in proparation
the fith {0F 2000) coples basing boon fong exhausted.

1 See the North American Hertew, ¥ol. 3, p.~; Id vol. 8, p. 7),an articlo written
1 bellave, by 3z, Webster; Prunsylrania Zow Jowrnal, vol 1, p, 22; 1d. vol 2, p.
136, Philadcdphin Legod Intclegencer, vol. 28, p. 52; an article spoken of in the
[ Cu Law Journal a8 ** well weitten,” aad reproduced In it; quoted also
in the londm Jurigt, vol 29, 0. 8. p. 18D, and 1u the Silwelor's Journal ; New
York Transcript xs quoted in the Upper Chnada Law Journol vol. x. 64; Maseh,
1864 The (Londeon; Zaw Magaring, and the (‘London) Jurist, have been for years
complatning on thls tople. See the fermer vol. xi, O 8. 1888, p. 3, and the tatter
vol sil, p. 2225 2. p. 98§, xil, p. 281, Seo also {Londuu) Law Magazine and
Law Revww,ix, p.320; x¥, 122

¢ Cpper Canada Law Jeuraal, vol. x., p. 109; April 1564,

$1d.p. 310

o 14, p.§8; March, 1864,
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aro in part in Canndn ; but all the countrics alike exhibit a | have eounciation of jud

departure fram the frequeney and style of formor bnoks.

t seoms remarkable that with good modela before the pro- '

fessiun in ench country, there should be such continual and
sharp compluint in all,  There is not, ono would eay, any such
vast intellectunl power, nor any euch deep professivnal learn-
ing required to report a law caso as that cases in so many
courts and on both hemispheres, should, of nocessity, in this,
tho ninetconth contury of graco, beso continually reported ill.
1 do not huwever, propose to spoak at all of those defects in
the Britisb system, or in any of the British reports which have
caused 8o much discussion in England and in Canada during
the last year and are atill eausing it. My purpuseis practical
and hus reforenco to our owa country alone.

Whos s meant by a good report of a Inw case? The
«}ucnion ic ensily onvugh anawered ; but it is moro ensily still
illustrated. Wao have reports both in England and Amerien
which all cou>ts and the whole bar would acknowledge to bo
gouod reports ; more perhaps with us, of former times, thun of
the latter ones, though in Massachusotts we have gueod ones
still.  Without assuming the invidious office of pointing out
such as would be universally acknowledged to bo wiikin the
class among ourselves, I may refer to one or two in England
which by common consent would be so regarded ; those lot us
say of Sir James Burrow in Lord Mansfield’s time, and those
of Durnfor’ & East, sometimes ealled the Term Reports, chiefly
in his euccersor’s.  Those of Burrow are the more elabwrate,
and in u style somewhat scholastic ; those of his successor—
like the judgments they record—are more plain, direct and
salid.  The one or the other will be proferred as the tastes of
the reader may prefer one style or the other.  Each, however,
is clear: neither contains repetitions ; tho order in beth iy
good : there is nothing in short to be suggested in regurd to
cither of them. They are reports which cvery one who loves
the law and has studied the volumes will say are not only good
as reports, but delightful ng illustrations of its modes of
record.

On what plan then, are these reports made? What are
their divisions ? and how are they prepared in respect of each ?

I think it will be scen that they nlway < begin with o state-
ment of the material facts of the case ; whether those material
facts be facts in pais or facts in law; by which, I mean,
whether the question arise on some transaction in the course
of busioess, the quicquid agunt homines, or whotler it be a
more abstract sort and arise from s passage in some statute,
deed, or other writing. Thesc facts c.re grouped together and
arranged ; and the question or questions arising on them and
to be decided are stated. These faots and questions thus ar-
ranged, make what is technically called Toe case. Tbis
* case’” alone comprehends everything necessary to give the
reader an understanding of the matters to be passed upon;
so completely so, indeed, that if the reader can only sce after-
wards which way the judgment has gone, he has with that state-
ment of facts and questions—that ‘‘case’’—alone, 8 report
which, in numerous instances, is a good report ; though not a
report with tho reasons assigned ; and therefore not & report
in all instances the most satisfactory.

Then comes the argument of coungel. Tn the reporters I
have named, this argument is argument purcly, with prece-
dents, of course, cited to support it; precedents, in the law,
being argument. This part of the report brings up no new
facts. These have already been stated, and we have left the
laying of foundations. The argument is upon a presaupposed
casa ; the case to wit praceding and with which the reader’s
mwind is supposed to be imbued.

Finally comes what is called the opinion of the court, that
is to eay, the judgment of the court on the case before it, with
the reasons assigned for such judgment. As the first part of
the report was puro fact, and as the serond part was pure
argument upon fact, eo in this the third and final part we
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ginent on those samo facts with a
vatatement of tho groundu for the given resolution of the caso.
"he court does not ro-ntaty the ease. Why shouldit? It has
been already stated onece and is under the reader’a eyo.
Neither does it recito nnew tho argument. Why do that?
The reader has just read tho argument and it is fully in_bis
mind. * Itoration” ef either cnso or nrgument would ho tedious
marely, and-—to be condemned.
The oxtract which follows of a roport from Term illustrates
briefly the style.

Stonzy against Ronixsox aud others,
A horee cannot ba distrained damage feasant il thero be & rider upon bim,

This was an aotion of treapass for an asanult and false imprison-
ment, and for avizing nad leading away tho plaintiff's horse upon
which he was riding.

The pleadings in this caso wero long ; but the questions in all
of them were resolved into the pojut insisted upon by tho defend-
ants on the second plea, bamely, that as to the seizing and taking
of tho horse, thoy distrained him damage feasant in the defendant
Robinson’s ground, and impounded him; to which plea there was
a demurrer.

Ilolroyd, for the demurrer, contended that o horse, on which the
owner was riding, could oot be distrained. Co. Lit. 47. a ; and tho
cases there mentioned in n. 18, In Sumpson v Hurcou 't {a), Lord
Ch. J. Willes in giving the judgment of tho Common Pleas, men-
tioncd the caso of Webb v, [2ell, in 1 8id. 440, as tho only cascin
which it is said that a horse may be distrained with bis rider oo
him, damage feasant; and added, I am far from thinkiog that
oase to belaw." Itis to be observed too that that was only &
dictum of Ch. J. Kelyng, in Siderfin sud not necessary to the deci-
sion of the case.

T Walton, contra, relied on the dictam of Lord Ch. J. Kelyng
in Siderfin, it never having been expressly over-ruled; observiag
that the opinion of Lord Ch B. Gilbert () coinocided with it. And
he added that the passage cited from Co. Lit. 47. a. was applicablo
ouly to a distreas for rent, between sthich and a distress damage
feasant a difference is taken in the samo page, many things being
privilegod froma distress in the former case that are not in tho
latter.

Lord Krxyon Ch. J.—This distress cannot be supported. All
the authorities upon this point aro collected together in the notes
ir Hargrave, Coke Lit. 47., and the clear result of them is that
such n distress ia illegal. If it wero permittod to o party to dis-
train a horse, while any person is riding him, it would perpetually
lead to a breach of the pcace,

Ler Curiam,—- Judgment. for tho plaintiff.

Tho report here given is indeed very curt oevery way, in
statement, argument and opinion alike. We can give no room
to a very long report. But the report extracted, short as itis,
is yev long onough, and has enough in each of its members to
illustrate what we mean : that is to say, to illustrate the trinal
division of which we speak : statement, argument and opin-
ion ; cach separate from the other, but all correlated, and in
their unity making a full but not a reducdant report.

To inquire which of these thrue divisions, so naturally
separable and separated is the most important, would be as
useless an inquiry as that one of old as to which member of
the human frame rendered most essential service to the bcdz.
The statement of the facts,—* the case,” as the old booke
always call it—is of course the frundation of everythin%.
Indeed in every controversy to be discussed and to be rescived,
the first thing of ali—a requsito to understand s comment of
any sort on the matter—is perfectly to understand what tho
dispute is about; what the controversy is, A full, terse, clear
and orderly statoment of the facts therefore—* the case''—is
the first and fundamental part of every good report. Ilence
as I have intimated, many of the ancient reporters, and not a
few of the latter day, though not so many in this, give us

(a) Cited in Gordonr v. Fulkner, . 4. vol. 569,
(%) GESb. Law of Distress 45.
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nothing but ¢ the cnso,” and the judgment which wea given lol‘ legal argument or may pass occasionally in tho regions of
on it.  And if tho caso bo well stated, that is to aay, if overy foransic eloquence.
thing material is given, and everything irrelutive ia thrown off  Tho opinion too has various characteristics, as varioue as
~and but one question bo raised by it,—that cnso and thetho forms of preseating logal truth ; but not one form moro.
rocord of what judgment waa given on it is a report, and so | Sumotimes it states facty, but it states thein not narrativoly—
far as s precedent only is wanted, is n perfect report. As!for this would bo to state the case anow--but states them as
respoats the ground of the judgment, I have already said that argument; for though fncts nre not argument the collocation
such a report is seldom satisfuctory ; in a difficult casoe never|of facts is sometimes the strongost form that argument can
quite 80, tako: skilfully to stato a caso is often conclusively to deoida
The argument of counsel is notan essentinl part of n roport, | it. Somoetimes the opinion is nbatract purely ; no part of tho
If tho caso bo one not difficult, and if the opinion bo full and 880 boing imported into it at all; though all ity facts are
have a certain form it is not so at nll. Indecd if the opinion: rensoned upons. But whother facts be stated or whether dog-
follows largoly ia the lino of ‘argument presented by the coun-  Mas8 only bo delivered, 'h°,°£""°" in tho roporters whom I
sel on whoso side tho judzment is given, the argumentof such |have named, sesumes, 1 think, - encrally spoaking, the form
counsel may often beo welf disponsed with ; for on its repro-, Of argumont ouly, or where fac are ro-stated, or srguments
duction by the judge its interest and value is merged in the "°b°-"§f°d' thoy aro so re-stotod or rehearsed only as ** induce-
higher and moro authoritative argumont of the bonch. But |ment,” and to prevent “'h“,‘ might scom too great nbruptnoess ;
without doubt an abstract of a guod argument adds greatly to | O to revivo in the resder’s mind a point which is now to bo
tho valuo of tho report. As rospects the judgment passed, it considerod, and 8o load in with moro distinciness and grace
fixes its truo value; for it shows that it has peen well aided, | the reasoning which is to follow.
or not so well aided ; and that whatever a subsequent objector I have taken ns illustrations only two ""X‘"“’,"’ and thoso
to it may think ke fi=st suggests, has already been suggested English oves, Others, both English and American—for wo
and considered nud disposed of,—or not suggested, considered | ave had as good reporters in America as_ England has ever
and disposed of—bofore him, 1fin jts form the opinion have a had, and in my opinion some better—will readily suggest
responsive cast, and bo replyiag to what was said at the bar | thomselves to every reador. But the divisions I mention, and
it is almost indispevsable for understanding auch opinion that | the style I have described, is common I holioveto all reporters
tho argument be stated, and if the argument at the bar be whg are good ones ; and botter divisions aud stylo can no man
truly answered, the roport of it at once expounds aud exalts deviso. . .
tho effort of the judge. Itisa vast mistake to supposo that{ NOw wherein and why do the Amcr:cnn'ropqrts-—t‘hou? I
tho office of a judge is rendered loss groat by an ablo discus- | mean of the present day—very frequently difer in their divi-
sion_at the bat before him. The permancat famo of judges | 8ions and style from theso?
has been, I fancy, geverally in proportion to the ability of tho This we will consider in o future number.—Legal In-
contemporary bar. The opinions of Mansfield are still cele- | felligzncer.

brated throughout England and America; yet in the very; == -
volum s where they are recorded and from which their fame DIVISION COURTS.

yot ridiates, we have coustantly preceding them, and reported

with 1 fullness and fidelity such as is given by scarce any .
other . sporter, tho arguments of Dunning, Fletcher Norton THE LAW AND PRACTICE OF THE UFPER

and Ja nes Wallace, in which little that tho court decided— CANADA DIVISION COURTS.

though .t was & court pre-eminent for iunovation—was not —_—

previouoly suggested and enforced.* (Continued from page 204.)
Superior, of course, to any argument is the higher offico of —_—

tho judge; higher in its digoity, greater in its requirements,| Towardg the farther protection of persons for acts done
moral avd intellectunl st once, It 18 there that we look for . . , . ..

the exhibition of sepaxENT, the rarest, fincat, least seldom | by themin execution of the statuie, the following privileges
betrayed of the faculties of mind. * To say of any manthatiare granted by law :

ko gl by tht bt i to wmund vrkags e WRSK ™10y e of amends e acton droughe—Ts o
geyond eloquence. It is moro than logic. In every employ- |enacted by section 194 of the Division Courts Act, that if
ment, and every condition of life, public and private, | sufficient tender of amends be made before action brought
deliberative and executive—and most of all in the judicial, the . e om
ageendency of judgment over talent, wit, passion, imaginstion, the plaintiff shall not recover, and

learning, is evinced at once by the rarity of the endowment,| II. As f0 payment into court—DBy the same section, that

snd by the superiority which it is certain to confer on its|. s :
posses'gor."* p y if o defendant, after action brought, pays a sufficient sum

Theso three divisions, therefore,—divisions such as I have of money into court, 'With costs, the plaintiff shall not
said may bo found in the reports 1 have named—are, I appre-| recover in any such action.

g:i‘ivc;hg ogl:}ngﬁa"g;%ngh“mm'i“i“ of every roport whichiv)  Soctions 13 and 14 of cap. 126, Con. Stat. U. C., if they
The statement, indeed, can have but one characteristic. It do not apply to division court officers (sce sectlonf; 1and
must contain every fact material to the point adjudged ; and | 20 of the same act, and sec also McPhatter v. Leslic et al.

it must exclude every one irrelative. 28 U.C. Q. B. 578) contain the fullest provisions both as to

The argument may have divers qualities. It may be full - :
or it may be curt. Cases may be t(:lued only or their language tender of amends Defore, and ayment into court after

may be given in part at large. It may have the dryest form |acticn brought, and the bare provision in sec. 194 of the
- | Division Courts Act may at least be worked out with some
* L amn bapps, since writing what is abave, to see ry geueg;‘l; idea coufirmed by | regard to the analogous provision in chapter 126, but the

thinkiog writer in the Boston Law Reporter. Vol. 25 .. . . s
* & Horsen ;lv!nn:ymWal;m. » e '? provisions of this Act do not vary or overrule the provisions
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of the Division Courts Act (see McPhatter v. Leslie el al. and to have the venue laid in the proper county, and the
ante).* plaintiff gave no notice of action, and the venue be in the
By these sections (13 & 14 of c. 126) it is provided that | wrong county, this is not aided by the defendant having
after notice of action has been given and before action has| omitted to add the words ¢ by statute” in the margin of
been commene 4, the (justice) person to whom such notice | his plea (Coy v. Forrester, 8 M. & W. 312) and after ver-
has been given, may tender to the party complaining, or to ! dict for defendant and rule nisi to set aside the sume, the
his attorney or agent, such sum of money as he thinks fit,as | court allowed a defendant to amend a plea of * not guilty
amends for the injury complained of in such action; and by statute,”by inserting in the margin the statutes neces-
afict the action has been commenced, and at any time, sary to justify the trespass complained of (Edwards v.
before issue joined therein, such defendant, if he has not | Hodges, 24 L. J.N. 8., C. P. 12}, and M. C. 81). But
made a tender may pay into court such sum of money as | when the nisi prius record had not the words “ by statute”
he thinks fit; and if the jury at the trial be of opinion that | in the margin an amendment allowing these words was not
the plaintiff is not entitled to damages beyond the sum so i allowed, as it could not be shewn that they were in the
tendered or paid into court, they shall give a verdict forj margin of the defendant’s plea (Furman v. Dawes, 1 Car.
the defendant, and the plintiff shall rot be at liberty to { & Marsh. 127).
clect to be nonsuit, and the swn of money, if any, so pailt |
into court, or so much thercof as is sufficient to pay or PROCEEDINGS BY ATTACHMENT.
satisfy the defendant’s costs in that behalf shall thereupon|  We refer officers of Division Courts to the case of Jlope
be paid out of court to him, and the residue, if any, shall | v. Graves, which appears in another place in this number.
be paid to the plintiff. [ Our present object is merely to direct attention to one
HI. The general issuc may be pleaded in any such | point suggested by the case, namely, the mode of sersing
action, and the defendant will thereunder be at liberty to ] a summons where an attachment issues, and the defendant
give any special watter ot defence, excuse or justification ' is not to be found. Other points in the case we may refer
in evidence under such plea at the trial of the action (Div. to hereafter. As observed by Judge Wilson, natural
Courts Act, secs. 194 and 198 ; and Con. Stat. U. C. cap. | justice requires that he against whom a judgwent is reco-
126 see. 13). l vered, should bave personal notice of the proceeding. The
By a rule of practice in the superior and county courts, | general rule as to the service of process, with a view o a
the plea must have the wrrds “ by statute” inserted in the | judgment in the Division Court is, thet it must be personal ;
margin, together with the year or vears of the reign in ! and in the cases in which personal notice is dispensed with,
which the act or acts of parliament vn which defendant ! the Legislature has provided for a kind of notice (or ser-
relics were passed, and also the chapters and scetions of | vice of process), from which a reasonable inference may be
such acts. 1f the defendant omit to follow the requirement | drawn that the defendant has had personal knowledge of

of the rule, he cannot give special matter in evidence to
bring himself within the te.:s of an act which allows a
plea of not guilty; but if at the end of the plaintiff’s case
it appears that the plaintiff was entitled to 2 notice of action

* Drarre C. J. delivered the judgment of the court in this crso.

‘ The notice of action did n.ot onntatn ail that Con. §iat. U C. ¢h. 126 requirer,
for nelther the name and place of abode of the plaintiffs, nor the bame and place
of xbade of the atlornoy was endorsed npon it, aud If the defendant Leslio was
votitled to such & nolice, It was cle.r he had itnot. I felt incllaed at first to hold
that the reaxon on which Macaulay, C. J.. heid that a sheriff was not entitled o
notico under ch 126 mizht apply also to thi .cfendant, the clerk of the Divislon
Court. But oven then be wasentitled to notice under tho Dhisien Courts Act,
and 50 the cares wero dixdmilar,

In Dale v. Oxd, 4 U C. C T. 462 Macaulay. C. J.. on referenco to 13 &
13 Vic. ch, 53, sec. 107, tho 14 & 15 Vic ch 54, sec. 5. and the 16 Vic, ch. 177, sec.
7. consldersd tho batliff entitled to notice, and that tho objecticn was open to
Lim on the plea of not gullty. per Stat. Tho fixt af theso thres actsis the
Divlslon Cours Act, the second i the Act for the Protection of Magistrates and
others, and the third i3 the Di'islon Cousts Extension Act. though I presume
sec. 14, and not sec. 7, was meant. In Andoson v. Graee, 17 U. C. Q. 13.96, the
Chisf Jusrice says, it ix the Act 34 & 15 Vie which must govern, becanuss the
previous enactments glving protection are repealed by that act.  Rut the Con.
Stat. U C ch. 19, secs. 193 1%, providea expromly for notice and Hinitatlon of
2ction for anything done under that Act, and thoogh the ensctinents of the 14 &
15 Vic are reenacted by Con. Stat. U C ch 126, it appears to mo we cannot hold
that the Iatter chapter was intended to overrule or vary the provisions of ch 19
of the ramo Ktatutes, bt that ther were eatablishing rules for distloct cases, T
think, therefors, that tha cletk n thir case hasing Lren aeTsed With A noties of
actien, xuch a8 ¢h 19 rquires cannot successfully object to the want of addi

tional formalitics which cb 26 requires. 1t i3 not, howeter, in our view. necvs I

sary to deter vino this point.” &e¢.

the proceeding.
The 212th section provides for the mode of serving
summonses in proceedings by attachment against a debtor,
l namely, that process ¢ may be served cither personally or
| by leaving a copy at the last place of abode, trade or deal-
'ing of the defendant, with any person there uwelling, or
by leaving the same at the said dwelling, if no person be
there found.”

There is, we fear, much laxness in the mode of effecting
service by bailiffs, and great want of care in preparing
affidavits of service when wade. In tbese cases, the sum-
mons and particulars of claim should appear by the affida-
vit of service to bave been delivered to a growa person
dwelling at the place of abode, trade or desling of the
;defendant : the person, moreover, should be pawed, and
. with a view to this being done, the bailiff should ascertain

the name of the individual to whom he delivers the process.
If no person be there found, the fact should be stated in
the affidavit, and that process was left at the place, esis
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usual, nailed to the door. In the case of Ifupe v. Graves,
the service was thus stated : by nailing to the dvor of the
defendaunt’s last residence.”  This was clecrly defective;
for it might have been that the house was occupied; and
if so, process should have been delivered to one of the
tamates. The term “residence” is not mentioned in the
clause, but ¢ placo of abode,” and it is always betitr to
adhere closely to the terms used in the act.

Inough has been said to direct the attention of officers
to the subject of service, and to put them on their guard
against crrors that may be fullowed by serious luss to the
plaintiff in such suits, and by costs and treuble to officers
themselves.

In the cace before us, the plaintiff will probably lose
sonie 8300 by the crrors and owmissions objected to.

CORRESPONDENCE.

Interpleader—Inddorser on note payable to be rer.
To Tut EpiTors oF[TE Law JourvaL,

GextreveN,—There is a Divisica Court Rule (No. 53) en-
titled * Interpleader,” which requires that the claimant shall,
five clear days before tho day on which the summonses are
returnable, leave at the office of the Clerk of the Court, a
particular of uny goods or chattels, &e. &e.

The County Court Judge of interprets this rule with
unyielding strictness, and decides that it the claimants do not
conform in manner and form pointed out by the * Rule,” that
the Interpleader cannot be heard !

Now, is it not the fact, that in the County Courts of Eng-
tand (which are similar to our Dirision Courts here), this
rule is greatly relaxed ; and are there notdecisivns in England
to the cfiect that a mandamus will be granted to compel a
Judge of a County Court to hear and determine an inter
pleader claim, upon his refusal to adjudicate upon the claim
beeause of a mistake as to the sufficiency of the notice or some
other pre*’ minary matter 2 (Vide Regina v. Richards, iii. 410
Eng. Law & Equity Reports).

In the case I refer to, the claimant left the requisite ** par-
ticular ”” at the Clerk’s Office, on Friday mormng insteud of
on Thursday, thus interfering with tho five clear days, the
Court sitting on t  whowing Wednesday.

Pray, does not tue - se 1 put fall within the authority 1
have cited? I am aware that there are other suthorifies
deciding the poiot. .

There is yot another point that I would liko you to set me
right upon. Here it is -

Am I right in supposing, for I have not our Reports to refer
to, that, in the casec of a note payable fo bearer, the indorser of
the note is liable as an indorser # Or, is the indorser of such
note, as I have heard a county court judge gravely propound,
linble as a maker, and no! as an wndorser #

Yours, &ec.,

November 10th, 1864, L. S.

[Cases upon tha English County Court provision would bo
in point, as our Division Court enactment and rules are nearly
identical with those in the County Coarts.

The Judge has amplo power to nvend the claim or to allow
au adjourninent, that a proper claim may be put in und duly
served. And this, power, 8o fur as our expernience extends,
wo koow ie liberally exercised. Iu interpleader procecdings,
we know it is of importance that no mere technical difficulty
should shut sut a claimant, as there would not be the power
to relieve by new trial.  Within the last month we were pre-
sent at 2 Division Court befure Judge Gowan, who adjourned
a case to enable a party to put.n aclaim which from some
cause had?not bLeen left with the Clerk of the Court: the
claimaut, however, had to pay the costs of the day.

As to the latter question, we refer our correspondent to the
cases of Ramsdell v. Telfer et al, 5 U. C. Q. B. 508, and
¥Yanleuven v. Vandusen el al, 7 U. C. Q. B. 176, which decide
that & party indorsing o note payable to A. B. or bearer,
may be sued as indorser.—Euds. L. J.]

UPPER CANADA REPORTS.

QUEEN'S BENCH.

(Reported by CurisToruEs Rozixsoy, Faq., @ € Reporter to the Court.)

IN RE TWO SEVERAL APPRALS TO THE QUARTER SESSIONS IN AND
ror THE County OF Hastivgs, nerwess Wintiast IHesey
MEYERS, APPELLANT, AND JANE WoNsacorr, RESPONDERNT,
asp Wicntay Hexsy MeveRs, ArreLraNt, axp Jous Wox-
NACOTT, KESPONDENT.

Quariction—Appeal under C S, . ch. 99, 22c 11T—Preof of riyhl to appeal—
Warver—Prombation,

The appellant baving boen convicted of an assault uader Cousnl, Stat. C., ch 91
see 37, appeslad to the Quarter Sessions. O the first day of the court, after
he had proved s notice of appeal, at the respondent's request the caso was
hotponed until the fullowing day: and the respondent then olfected to the
}url-llrxlon, ae it was not shewn that the appcllant had elther rumained in
custody or entered into a recoguizanos as required by sectivn 3117 of Consol,
Stat. C, ch. 99, Tho cvourt held that this objection had bren waired by the
application to pastpone, and they quashed the conviction, On wetion fr a
prohittion to the Quarter Sexmons from further prvcecdingg in thw watter.

I 1d. that tns wax an appeal under 8-2. 117 sbova mentloged, not wader Conral
Stat. U C.ch. 11, sec 1. that it was clearly incumbent on the a pellant to
shew his £3;:08 10 3ppra) by prosang comphianee with 1hat section: nnd 1hat sho
necessity for such proof was not walied Ly tho respoudent’s application for
delay, The probibition was thercfore granted.

Q. B,T. T, 25 Vic.)

Rolert A. Ilarrison obtained a rule calling on the justices in
and fur tho county of Hastings who preaded at the sad court,
and on the said Meyery, to ghew cauxe why a writ of prohibition
ahould not issuo prohibiting the justices in General Quarter Ses-
sions asxcwbled, and the clerkt of the pesce and other officers of
the said court, from further procecding in the snid nppeals, on
tho ground that the appellant not baving remained in cusiody
until the sessions nt which tho appeal was entered, nor having
entered into recognizance coaditioned to appear at the said ses-
sions to try such appcals, &c.. the court had no jurisdiction to
entertain them aod determine them, or to make apy order
allowing them; with costs or otherwiso.

The following are the {acts shewn on the affidavits: —

Meyers was convwicted beforo the police magistrate at Bellesille
of an assault upon John Wonnacott. The return of the proceed-
ings made by the wagistrate to the Court of Quarter Sessions, on
being served with tho notice of appeal, shewed that on tho 6th
of March, 1864, the assauit was proved, and a fine of 10s, with
costs, 9. 3d., ordered to be paid, avd a consiction was mado up,
ordering that if these sams were nov paid within five days, they
should bo levied by distress aud sale, and in default of goods that
Meyezs shioulu be imprisoned ten days.
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Notice of appeal was given, and among the grounds stated were
the following :—that the justice wag ousted of jurisdiction, as the
title to Iand or possession thercof was brought in juestion: that!
the defendant Meyors had the right of possession, and the alleged
agsault consisted in ouly using sufficicut force to put John Wonna-
cott out, he being a trespascer.

The Court of Quarter Sessions opened on the 14th of June, 1864,
The appelinnt’s counsel produced the notico of his appeasl, aud
evidenco of ity service was given. The respondent’s counsel
then, alleging the abseace of tho respondent and his witnesses,
asked to have thc appeal stand until the following day, which
wag granted. On the nest morning he objected to the jurisdic-
tion of tho court to hear the appesl, contending that the convic.
tion was fouuded upon the summary jurisdiction given by sec. 37
of ch. 91, Cousol. Stat. C., and that the appeal was given by the
117th scc. of ch. 99 of the same statutes: that the right to appea!
was conditional, first, on the giving the notice, and, secondly, upon
the appellant remaining in custody uvtil such sessions, or entering
uto a recognizanco conditioned to appear personally and try the
appeal, and abido the judgment of tbe court thereon, and to pay
2uch costs as should be awarded.

The oourt held that the ebjection should havo been tuken on the
preceding day, and was waived by the application to postpone the
henring, and informed the respondent that he must proceed or they
would quash the conviction. He then went iuto his case, and the
appellant’s counsel objected that tho justice was not authorised to
hoar and determine tho case, as a question arose as to the title of
Innd, citing sec. 46 of chupter 91, already referred to. The court
thercupon ordered that the conviction be quashed with costs.

Deamond and Bull shewed cnuse, and after raising some preli-
minary objections, it was agreed between the counsel that the
rule should be argued as in tho case of Meyers, appellant, and
Jokn Wonnacott, respondent. They cited Reyina v. Burnaby, 2
Ld. Raym. 900; Rex v. Justices of Yorkshire, 3 M. & S. 493;
Searlett v. Corporationof York, 13U C.C. P. 161 ; Inre Winsorv.
Dunford, 12 Jur. 629; Jones v. James, 14 L. T. Rep. 424.

Robert 4. Harrison, contra, cited Jones v. Owen, 18 1. J. Q. B.
8; Ampron v. Willey, 19 L. J. C. P. 269; In r¢ Earl of Harring-
ton v. Ramsay, 22 I.. J. Ex. 326; Palcy on Conrictions, 3rd. ed.,
p- 69.

Drarseg, C. J., delivered the judgment of the court.

We have no doubt this conviction must be trested us having been
made under the 37th section of ¢h. 91, The information charged
the appellant with paving committed an assauit on the respondent
by catching hold of him by the collar of his coat and throwing
him down, and prayed that the justice do proceed summarily in
the matter, in pursuance of the statute; sud the appeliant’s
counse! relicson the provisions of the 46th section of the same act.

It is, we think, equally clear that the appeal is under the 117th
scc. of ch. U9 of tho same Consol. Stats., and not under the 1st
sec. of the Consol. Stat. U. C., ch 114, which applies to convic-
tions, &c., in avy matter cognizable by justices of the peace,
tnot being a crime.”  Sce Butt v. Conany, 1 B. & B. 174,

The appeal then is given to any person who thinks himself ag-
grieved by & summary decision, who, 1st, gives a certain notice,
and, 20d, either remains in custody until the scssions, or enters
into a recoguizance with two safficient sureties, before a justice
of the peace, conditioned personsily to appear at the scssions
and try the appeal, and to abide the judgment of the court there-
upon, and to pay such costs as shsll be by the court awarded.

It is not agserted that the appellant was either in custody or
that he entered into a recognizance, but for the appellant it is
suggested that no proof was given on the part of the respondent
that the appellant was not in castody, snd that nothing appeared
before the Court of Quarter Scssions to shew that he was uot.

The answer to this is so obvious, that if the suggestion had not

been seriously put forward in an athdavit of his professional ad-
viser, we would not have thought the ebjestion worthy of notice
The 1ight to appeal iv giveu on certawn conditions, the atter-
preseating the alteruntive of remaiming in custody or of giving a

recognizance, It is for the party clauning the right to appenl to

bring himsclf within the class of persens so cotitled by the stat- -
ute, aud the appellant has not donc s0.

Then it was urged that the objection had been waived by the
respondent’s counsel asking to delay the hearing of the appeal
from tho first to the second day of tho sesssions. [t we could
ook upon tho objection ax based upon merely technical grounds,
we should feel disposed, if passible. to deny cfiect to it.  But we
do not view it in that light. It strikes at the appellant’s right to
be heard.  He had proved one step towards establishing bis right
of appeal, the other was to be proved. To ask a postponement
uutil the following morning involved no admission on the part of
the r¥spondent of any matter which it was incumbent on the ap-
pellant to establish, ror do we see that it involved any waiver of
such proof. It appears to be the cstablished practice for the
Quarter Sessions to hear appeals on the first day, but there is no
law compelling them to do =0, and many reasons wmight be pre-
sented to that court, which in a particular case would make the
adherence to the practice & harsh and unjust proceeding. In
letting the case stand over, no conditions were imposed; nothing
was said beyond a consent to the application, which appears to
have been made as soon as the notice of appeal was proved. Weo
cannot say that we think the court, if applied to by the appellant,
would or ought to have refused the delay to the respondent except
on the terms tkat it should be adwitted that the appellant had a
right to be heard. We are of opinion this objection fails, and that
the necessity to prove compliance with the condition rested on the
appellant, and failing such proof that his appeal should not bave
been entertained.

We think, therefore, the rule for a prohibition to proceed
further in the matter should be mads absolute.

Rule 2bsolute.

Ix RE CoremaN, CLERK or THE Peack For 7BE CounTy oF HasTiNas.
Quarter Sessions.

Tho court baving granted a prohibition against proceeding further with the ap-
peal, refused o mandamas 1o the clerk of the peacs to certify the non-payaivat
of costs.

Seralde, that tha chairman of the Quarter Sestons cannot make any order of tho
sourt axcept during the sensions, either regular or adjourned.
(Q. B, T. T, 25 Vic))

In this case, Diamond obtained a rule nisi calling upon the
clerk of the peace to shew cause why a peremptory writ of man-
damus should not issue, commanding him to grant a certificato of
non-pzyment of costs of the appeal in which John Wonnncott was
respondent, in pursuance of the order of the chairmen of Quarter
Sessions, as required by Consol. Stats. C., ch. 103, sec. 67.

C. S. DPatterson shewed cause,

Drapsr, C. J —The decision in tho foregoing case necessarily
disposes of this application for a mandamus, which is sought with
a view to further proceedings founded upon the appeal therein
referred to. Having granted a prohibition against procecding,
we capnot by mandamus command ulterior proceedings to be
adopted.

We have observed in the papers before us an order signed by
the judge of the County Court iu his character of chairman of

i the Quarter Sessions, and dated on a day when that court was

noat sitting, during the interval between two Quarter Sessions of
the peace, and not professing to be done at an adjourned session.
Wo are not aware of any uuthority under which the chairmau can
make orders of sessions except during the sessiony, either regular
or adjourned.

Cross v. WATERHOUSE.

WOats=0 L AL sres 323,028

Where in an a tion for falee imprisanment the plantifl ottained & verdict for 1«
and no certifionte el i, that as ha wan entitied to no cowts, defeadant cauld
not, under the JuSth section of 1ho C, I T A, met'off or rocuver bis costs

agatust o,
(Q.B,T.T., 2 Vic.)

In this case i C. Comeran, Q. C., obtained a rule nusi calling
upon the plaintiff to shew cause why an order of the learncd
Uhief Justice of thiv caurt, made on the 12th of April last in this
cause, should not be rescinded and ect aside, on the grannd that
tho defendant was entitled to his ¢ests in this action, and t¢ have
cxccution therefor. and the «aid order ought thcerefare not to have
been made, and why the plaintiff ghould not pay the costs of the
application
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It appearced that this was an action for trespass and false im-
prisonment, in which the jury found a verdiet fur the plaintiff|
and 1s. damages: that no certificate wax obtained under the

324th sectivn of the Common Law Procedure Act: that on the !

application of the defendant an order was made by a juwlge in
chnwbers on the plawnufl, to bring w the nea priny recordd to the
clerk of this court, for the purpose of haviug costs taxed and
Jjudgment entered : that a notice of taxation of costd beforo the
master was served by the defendant on the plaintiff’s attoruey,
and also notifying tho plaintiff to bring in his bill of Disision
Court costs, in ordes that the defendant might set off his costs:
that the plaintiff ’s agent attended before the taxing officer, pro-
duced po bill, snd objected to any taxation or entry of judgment
by the defendant, a3 the plaintif was not entitled to any costs,
and that there were no costs against which the defendant could
set off his costs: that the master proceeded to tax, and did tax
the defendant $75 89, for whick amount judg aent was entered
and execution issued against the plaintiff.

Upon this the phaintff obtained a8 summmous, on the 28th of
March last, to review tho taxation, &c., and on the 12th of April
the learned Chief Justice, after hearing the parties, made an
order that the master should review his taxation, and directed
him to disallow to the defendant so much of the defeudsut’s
costs taxed between attorney and client as exceeded the taxable
costs of defence, which would have been incurred in the inferior
court, and not to set off the same against the plaintiffi’s verdict;
and he further ordered that the execution against the goods and
chattels of the plaintiff be sct aside. To rescind this order tins
motion was made.

Robert A. Harrison shewed cause, citing Cameron v. Camplell,
1U.C.P. R.170; S. C. 12 U. C. Q. B. 189; Cruss v. Waterkouse,
10 0. C. L. J. 215,

The scctions of the statute referred to ave cited in the judgment.
Mogrisoy, J., delivered the judgment of the court,

We are of opinion that the order of the learned Chief Justice
was properly made, and that this rule moved should be discharged.

This is a case within the provisions of the 324th section of our
Common Law Procedure Act, Consol. Stat. U. C, ch. 22, which
enacts that «if the plaintiff in any action of irespass, or tres-
pass on the case, recovers by the verdict of a jury less damages
than eight dolars, such plamtiff sball not be entitled to recover
in respect of such verdict any costs whatever,” uunless the judge
who tried the causc certifies as in the section mentioned. The
verdict here is for 1s., and no certificate granted; but it is cou-
tended for tho defendant that the case is one within the 328th
section of the act, and that be is entiticd to have the henefit of
tbat scction, which enables a defendant to set off against the
amount of the plaintiff°s verdict and inferior court costs taxed to
him, & certain portion of his, the defendant’s, superior court
costs, and to have exccution against the plaintiff for the excess,
if any.

The 823th section was passed and no doubt was intended to
discourage vexatious and petty litigation, and the 328th section
provides for cases not alrcady provided for by the 32ith section,
and which are of the proper competence of the County Court and
Disision Courts; cases which plaintiffs were not prohibited from
prosccuting in the superior courts; but the legislature, with &
view of restra’ning plaintiffis from incurring ucediess expense, by
the 328th scction coacted that if the plaintiff brings this suit in
the superior court, and recovers a verdict for an amount within
the jurisdiction of cither of the inferior courts, and does not «b-
tain from the presiding judge the certificate required by that
section, in that case **the defendant shall bo lisble to County
Court costs or to Division Court costs only, as the case may be;”
aud tho section further provides, that if the judge does not certify,
**so wmuch of the defendant’s costs taxed, as between client and
attorney, ns cxceeds the taxable costs of defence which would
have been incurred in the County Court or Divisien Court shall,
in entering judgment, be set off and allowed by the taxing officer
against the plantyF's County Court or Jivican Court costs to be
{azed, and af the awount of costy sa set off exceeds the amount
of the plaintifi ’s verdict and tazalle costs, the defendunt shall be
entitled to exccution for the cxcess.”

’ ‘There ix no authority for the taxing officer ntlowing custy to the
"pluntif here, nor 18 the defenduut hable to any  Consequently
theve are no costs within the menning and intention of the 325th
sectivn, agmnst which the detendant’s excess of ecosts ave to be
ceet off, and agaiust which the defendant way desire to protect
himsetf,

ln our opinion the two sectivns of the act are distinet, and
applicable to cases clearly distis.guishable. [n thoe ono sct of
cases the defendant is not liable to any costs whatever; in the
other he is liable to certain costs, but entitled under certain
circumstances to set off against the plaiatiff's costs and verdict a
certain amount of his costs.

‘The rule must be discharged, and (a3 it was moved with costs)
with costs.

Rule discharged.

Recina v. Suaw.
Oonyiction for assault—Prm of = Statement of place anud of request to prroceed
summanly,
Op wotion 1o yuash a couviction by two justices of the county of Norfolk for an

axeault,

ZHeld, 1. That stating tho offeace to bave been comnnntted at defendaot’s place io
the tcwnship of Townsrend wav suthcient, for Coosol Stat. U.C ch. &, sec. 1,
subsec. 37, thiowa that towasbip to be within the couvty.

2 That it was unnucessary to shew on the face of the conviction that complain-
ant prayed tho mazistrates to proceed summarily, for the form allowed by Con.
Stat C, ch 103, ree. 50, was followed, and aif there war no sueh request, and
theteforo vo yurisdiction, it should bave been shewn by afida®it

3. That 1t was clearly 00 objoction that tho ussa:lt was not alleged to bo unlawful.

(Q B, T. T., 2 Vie.)

J. B. Read obtained a rule calling on the chairman pro tem of
the Quarter Sessions for the county of Norfolk, &c, &c., and
upon George W. Park nud Thomas W. Clark, Esquires, two of
the justices of the peace for the said county, to show cause why
a conviction mede by the said George W. Park and Thomas W.
Clark, dated the 23rd of May, 1864, upon complaint of Thomas
Henry for asssuiting him, whereof John Shaw was couvicted, and
the order of the Court of Quarter Sessions confirming tbe same,
aud all proceedings had thereunder, shouid not be quashed, on
tho following grounds:

1. That the counviction does not shew jurisdiction on its face,
as the assault complained of is not alieged tv have been commit-
ted in the county wherein the magistrates bad jurisdiction, or that
they had authority to adjudicate thereon.

2. That the conviction dses not shew uoder what authority the
Justices piocecded to evercise summary jurisdiction, or that the
complainant prayed the justice to proceed summarily, under sec.
! 37 of ch. U1, Consol. Stat C. .

3. That it does not appenr that Shaw was charged or convicted
of any **legal offence” vr .er the statute giving to justices sum-
mary jurisdiction, inasmuch as it docs not appear that Shaw
illegally assaulted complainant.

4. That complanant did aot in fact pray for summary proce-
dure on the part of the convicting justices.

This rule was granted on reading the writ of cerfiorari, the
return thereto, and the papers and affidavits filed.

The conviction began thus:—¢ e it remembered. that on, &c |,
at W., in the county of Norfolk, John Shaw is convicted before
the undersicned, two of her Majesty's justices of the peace in
and for the said county, for that he, the vaid John Shaw, did on
Satarday, the 21s¢ day of May, instant, at his place in the town-
ship of Townsend, being in a certain field of wheat ou his place,
violently as<ault and beat Thomas leury, of the village of W.
And we adjudge,” &c.

Atkinson shewed canse.  He veferred to Regina v. Fuller, 21
&L 98; 8dur. 1104, S. C; Ex parte Atlson, 24 L. J. N S. M,
C.3; 10 Ex. 561, S C ; Carpenter v. Mason, 12 A. & E 629;
Paley on Convictions, 147; Consol. Stats. C., ch. 91, scc. 37, ch.
103. sce. 50.

J. B Read, contra, cited In re Helps and Eno, 9 U. C. L. J.
502, Inze Swurzer and MeKee, 1b 2665 In re Hespeler and Shase,
V150 © Q RNt Rexv. Inkaltants of Whtnask, 7 B & C. 596 ;
1 Wextbreok v. Callaghan, 12 U, C. C. P, 616.

Draper, C. J.. delivered the jndgment of the court.
Except the affidavit of service of the rule there is no other

o
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before ug, for the copy of the evidence taken on the hiearing of
the appeal before the court of Quarter Sesstons is not an aflidarvit.

There is no mention of any place or county in the margin,
though, accordiug to the old case of Kz v. Auson, 8 Mod, 349,
that would not supply the waut of an sllegation of the fast beang
commtted in the county.

In Kite and Lane's case, 1 B & C. 105, Abbott, C. J., enid
¢ In couvictions the place for which the magistrates act must be
shewn. The offence must be set out; aud either it must appear
that the offence was committed within the limits for which the
convicting mugistrates are appointed, or facts must he stated
which give them jurisdiction beyond those limits.” Rex v.
Edwasrds, 1 East. 278,

The only statement of place where the offenco was cormmitted
is, *at hig” (the defendant’s) * place, in the township of Town-
send,” not adding *“in the county of Norfolk,” or equivalent
words. But in Consel. Stat. U. C, ch. 3, sce. 1, sub-sec. 37, it
is enscted that the county of Norfolk shall consist of the town-
ships of, &c., naming seven townships, of which Townseud is
one. From this public statute we must take notice that the
township of Townsend is in the County of Norfolk, of which
county the convicting magistrates are two of the justices. The
first objection, therefore, fails.

We have had more doubt upon the second ohjection, because,
unless tho complainant did pray the magistrates to proceed sam-
marily they would have had no jurisdiction. But the first section
of ch. 103 Consol. Stat. C. clearly iacludes this case, for the
defendant has committed an offence for which he is liable by law
upon summary conviction. Then section 50 of the same act
suthorizes the justices who convict to draw up the conviction in
the form applicable to the case given in the schedule to thut
atatute; and with the excoption of uaming the province aud
county in the margin, the form (I. 1) has bgen followed pre-
cisely. The case of Regina v. Ifyde 16 Jur. 837, is an authority
to show that it is sufficient to follow the form of conviction set
out in the statute; and the case In re Allison, 10 Ex. 561, is to
the same effect. Unless we bold it sufficient to follow the forms
given in the act, they, as Parke, B., observee. ¢ would prove
only o snare to entrap persons,” and as is further said by Alder-
son, B., there is no bardship, ¢ for if the conviction was made
without jurisdiction, the prisoncr may remove snd quash it.”
Here it has been removed, but no affidavit: have been filed to
establish the want of jurisdiction, and for this purpose there is
no want of authority to shew ihat affidavits are admissible, We
conclude therefore that this objection fails also.

The third objection i3 worthy of the days of special demurrer,
and moreover has nothing in it. An assault is an attempt o
offer with forco and violence to do & corporal hurt to another;
and 2 battery, which is the attempt exccuted, includes an
nseault. The offence is sufficiently cherged in an indictment
that A B, late of, &c., on, &e., at, &c., in and upon one C. .
did make an aesanlt, and hiw, the gaid C. D., then and there did
beat, bruise, and illtreat, &e. 1€ it be unnecessary in an indict-
ment to say ‘‘unlawtully did make an assault,” it canuot be
uecessary in & convictivn.  If the act or intent be not ualawful,
it is no assault.

‘The last ohjection is an assertion without proof, and requires
no potice.

Wo think the rule should be discharged with costs.

Rule discharged.

Hopps v. Scort.
Oonsol, Sial. U. G, ch, 24, sec. $1—Application o commil.

The court, under the clrenmstances of this case, refuced to order the commitment
of defendant under Consol Stat. U, C.. ch. 24, <. 41,

Anawers are 1ot un<atisfactory. within the meaning of the act, mevely beecaure
they do not account for the application of defrndaut’s assels in 8 proper
manner.

Qrurre, whether a refusal to deliver property to the <hanil. that it might he taken
i execution. when ot i afterwarnds applied in sstisfa tion of anotber er ditor,
faa refusal {0 divelico such property. within the statate,

Remarks a5 te the datliculty of tho court arziving at any satisfactory conclusion
upou 2 defendant’s cxamibaticn.

(Q. B, T.T., 28 Vic)

1lector Cameron obtained a rule nus:, calling ou the defendant

to shew cause why he should not be committed to the common
gnol of the county of Peterberough for twelve months, or for
such other time as to the court mght seenm fit, oo the ground

- that he had refused to disclose his property and his travsactions

respreting the same, amd he had not made satisfactory answers
respecting the sawe, and had concesled and made away with pro-
perty liable to be scized under execution, in order to defeat or
defraud his creditors, or the plaintiff 1 this cause, as disclosed
in the exnmination of the defondsnts under tho order wade herein.

ftobert A. Harrison, Boyd with him, shewed cause, citing Greene
etal v. Wood, 3 U. C. L J. 113; Duwvidson v. Gorden, 5 U. C. L.
J. 2795 Mcdnnes v. Iardy, 7 U.C. L. J. 295; MeRenzieet alv.
Harris, 10 U, C. L. J. 2137 Wood v. Dixie, 7Q B. 892 Re Bur-
tholomew Courtney, « Bunkrupt, 3 L T. Rep. N. 8. 899 ; Imperial
Act, 6 Geo., IV, ch. 16, scc. 63; Con. Stat, U. C., ch. 24, ¢+~ ¢7
oh. 22, scc. 287.

Hector Cameron, contra, cited Mazwell v. Ferrie, 8U C. C.P. 11;
Bott v. Smith, 21 Beav. 611.

Drarer, C. J.—There is nothing beforo us except the defend-
ant’s examination, taken in March and April, 1864. From that
we are left to extrect sn-h faets as may cnable us to come to s
decision on the rule applied for.

The defendant says the consideration of the notes on which
Judgment was recovered in this cause arosoe principally ahout
1859 and 1860.

The order for bis examination is dated the 27th of October,
1863, and from that order it appears also that judgment had
been recovered against him.

The sheriff closed defendant’s store business in the summer of
1861. His store was finally closed in the fall of 1861, so the
judgment must bave been before that time. There wero execu-
tions agaivst defendant in the sheriff’s hands three years
previously, during which three years defendant paid executions
to between $20,000 and $30,000. Defendant paid several small
exccutions from Juve, 1861, to the time of the sale, and the
balance of a heavy exccution. His losses in flour and butter in
the fall of 1860 und the spring of 1361 prevented his working
through. The defendant said the sheriff enquired for what cus-
tomers’ notes he had then. (Whben? at or before the sale?)
Defendant told bim he could not have them, aud refused to givo
the sheriff any information about them. Defendant had then
between $2,000 and $4,000 of good and bad notes, aud still has
about $2,000 of notes, but not a good one among them. e bad
$1,000 or more of good notes in July, 1861, and has collected
them since. Ho collected a'l the book debts hie was able, but
none within the last ten months. e could not say how much heo
had collected since his failure. He had never made out any
balance ¢heet or statement of outstauding debts due to him. He
produced his books. He cutimated bis present liabilities, exclu-
sive of the Gibb mortgage and the debt duo to the cstate of his
brother (deceased), at from $30,000 to $35,000.

It is extremely difficult to arrive at any gatisfactory conclusion
in cnses like the present, when there is nothing before the court
but a written continnous statcment of answers made by the
defendant upon his examisvation. Of the questions put to him,
there is no information except by inference; of the necessity for
repeating the same question in a varied shape te avoid evasion,
of delay and hesitation in giving snswers, we kuow nothing @ nor
ot the character of the questions, uor of the manner of putting
them, which may be irritating and painful to the defeadant under
examiaation The manner of giving answers may bo such as to
lead to a conviction of dishonesty and suppression of trath, even
though in words the answer might be such as a man broken
don by unforescen failure and the prospect of privation for a
wife and family, would give in o spirit of hopeless despondency.
Even a refusal to answer a particular question, without a clear
view of its value and conbection with sarrounding circumstaunces,
might appear to justify a most unfavourable conclusion against
the prisoner, and yct might not really warraot it.  Such yefueal
might justify (if the power existed) & committal of a defendant
for a short time, after which the cxamination could be re-umed,
and yet not be felt as affording sufficien? ground for committal on
an application like the present. It may be said the court has the
power to award a (‘a. Sa. in place of committing the debtor.



December, 1864.]

Buat n plaintiff, in the present state of the law, wonld scarcely
avarl himselt of such au order, wlich in its effect on the debtor
would be wholly valueless, while it would suhject the creditor to
the charges attending tho writ, anld in case of 1ts exceution to the |
cheriff’s poundage also.

1f the pawer of commitment were confined to tho judge befure
whoim tbe « ‘amination took place, the diflicultios I have suggest-
ed would i.r the most part disappear. It wouiu probably be
found that the judges of the county courts have their time
alrendy fully occupied with their legitimate work, without having
more cast upon them which is uuconnected with their proper
business. I am quite sure the judges of the superior courts
could not find time to tuke such examinntions, and I may be
excused for saying it is not the kind of work that ought to be
imposcd on them. Moreover, it would be a great hardship and
cxpense if defendants had to be brought from all parts of Upper
Capada to be examined in Toronto, bringing books and documents
necessary, and if other books or papers were required, being
deluyed 10 the progress of the examination while they were sent
for. It is in cases of traders that this sort of questions most
frequontly arise, and it is to bo hoped that the law of last session
will render their occurrence much less frequent.

In the mean time, to disposo of the present case, [ have been
uonable, after repeatedly going over this examination, to arrive at
a sufficiently assured conviction to justify my passing a sentence
of imprisonment, which is in effegt what I am called upon to do.
I have strong doubts on the defeadant’s conduct, which I do not
find enough to remove. I heve even suspicious, which are not
wholly etlaced by the defendant’s explanations as they appear on
his examination, but I do not feel justified in rejecting those
explanations as untrue. In one sense-unswers sre unsatisfactory
when they do not account for the application of the debtor's
assets in a proper manner, but I do pot interpret the word in
that sense. 1 am not prepared to say that a refusal to produce
and deliver property to the eheriff, that it might be taken in
executien for the benefit of one creditor, when it is afterwards
applied to the eatisfaction of another, is a refusal to disclose his
property within tho meaning of the act. Nor is a case of frau-
dulent concealment 90 proved by what appears on the examipation
before us, as to relievo me from the apprehension that if I should
agree in ordering the defendant to be committed, I should be doing
injustice. 1 am required 2o find the facts which subject the defen- !
dant to punishment. I think, if there be ground for reasonable
doubt the defendant is entitled to the beaefit of it, and I therefore
rmust dischurge the rule.

Haoarty, J.— After some hesitation I feel bound to concur with
the Chief Justice, that suflicient does not appear on the cxamius-
tion of defendant to warrant his commitsal under the statute.

if the facts were more fully before me as to the wauner in
which defendant did apply the procecds of the notes which he
refused to give to the sheriff, so that 1 might see more explicitly
the debts which be alleges hie has paid therewith, § should take
time to consider whether the disunct and wilful defeating of the
plmntifT’s legal priority by applying existing assets to other pur-
posts did pct come within the words of the act, & concealment or
a defenting or delaying of creditors.

But I am not prepared to dissent from the deliberate judgment
of the rest of the court, that sufficieat information is not laid :
bhefore us on the examination. As suggested by the learned ]
Chief Justice, this case i8, as it were, s trial of a defendant and |
couviction as for an offence.

Motrisgos, J., concurred.

Rule discharged, without costs.

COMMON PLEAS.
(Reported Uy E. C. Joxes, Ksq, Barnsterat-Law. Reporter (o the Court.)

MiLLer v. Tie Beaver MeTual FIRE INSURANCE ASSOCIATION.
Wril of execution—Lenmcal of =27 3ie, ch. 13, sec. 2
114, that the 2ud seetion of oh. 13, 27 Vie . I8 not retrocpactive in 1°g operatig,
and under the authonty of Nelum and Jurtis, dectded in this ecurt, all writs
of execution more than ance reaewed provivusly to the 16th of Octodxr, 1863,

o
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the date of the said act, are vaid.
(C.P, E.T., 27 Vic)
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Thig was an action brought to vecover $300, on a poliey of
insurance made by the detendants, dated the 21st of September,
18674 for Tyss by “1re of plaintifi”s dwelling house, eituated on lots
No 27, 2% anl 29, on Huron street, an the village of Thornbury

The declaration was an the usual form, and contained the usual
averments.

‘The defendants pleaded, first, that at the time the application
was made for insurance and the policy issued to plamtff, the
prennses were encumbered by a judzment for £35 63, recovered
in the Court of Queen’s Beoch for Lpper Canada, in a suit of
Willlam Dacling et al. against the plaintiff, whick had beea duly
registered and on which a writ of £ fa. against the lands of the
plainuff hal been ivsued, and was thea in the hands of the sheriff
of the county of Grey, in which the said villago i3 situated; but
that the pluintiff did not state in bis aoplication that the said
lands were encumbered, but on the coutrary stated that they were
not encumbered.

Secoundly, they pleaded, that in the application for tho policy
the plaintiff falsely and fraudulently declared the value of the
dwelliog house and kitchen, mentioned in the application and
policy, to bo ot the then cash value of $750, exclusive of the
land on which they were built, whereas in truth they woro not of
this value, but of a much less value as the plaintiff well knevw.

The plaintiff took issue on both pleas, except the introductory
averments in the first plea, which he admitted, and which are not
material to tho present case.

The cause came on to be tried at the last assizes for the county
of Grey before Hagarty, J.

1t appeared in evidence that the above mentioned judgment had
beeu first registered on the 14th of May, 1838, and re-registered
on the 26th of April, 1861, for three years; thaton this judgment
o fi fa against the lands of the plaintiff had been placed in the
sheriff’s hands on the 5th day of August, 1861, which had been
twice renewed, the last time on tho 29th day of June, 1863,
There was conflicting evidence as to the value of tho dwelling
house and kitchen.

The learned judge at the trial held the iand to be encumbered,
and told the jury that if plaintiff did not state the encumbrauce
to the defendants the policy was void. The plaiwtiff had leave to
enter verdict for him on this issue subject to the opinion of the
court on tlus ruling. The jury feund for defendants on the first
issue, and fur plaintiff on the second, and assessed the plaintill’s
damages at 3300,

In Easter Term last, Macpkerson obtained a rule calling on
the detendants to show cause why the verdict for defendants on
the first issue should not be set aside, avd & verdict for the plaintiff
entered on that issue, on the following grounds:

1st. That the fi. fa. against lands, i the first plea mentioned,
was not at the date of plaintill’s application for insurance on the
18th of August, 1863, und at the date of the issuing of the pohicy
on the 21st of September, 1863, in full force as alleged in tho
first plea, but on the contrary thereof was of na force or effect
having expired on the lith day of July, 1863. 2nd. That
the evidence dul not prove that the Jands were encumbered ; as
alleged iu the defendants plea, at the time of the plainuft’s appili-
cation for insurance, and of the issuing of the policy.

M. C. Cumcron, Q C.. shewed cause and contended that the
£ fa was in furce, for the 27 Vic, cap. 13, sec. 2, is retrospec-
tive, 80 as to obviate the decision in Nadson v. Jarvis, 13 U. C.
C.P. 176.

Creasor, in support of the rule, cootended that the 27 Vie.,
cap. 18, sec. 2. was not intended to be retrospective, a3 was
quite clear when the two sections of the act were compsared. He
contended that tho writ expired on the 13th of July, 1863, for the
the first ®rit was issued on the 31st of July, 1861, renewed for
one year on the 14th of July, 1863, and again on tno 29th of June,
1863, but it really expired on the 13th of July, 1863,

Joux Wirsox, J —The sole question in this case is, whether tho
exceution of Darling et al. v. Muller, in the hands of tire sheri®
of the county of Grey, agaiust the lands of the plaintiff, was =
valid and existing writ on the 18th day of August, 1867, when
the plaint.ff o> plied for and obtained the policy on which this
action was brought, o as to be an cncumbrance ou plaintill’s
lands '
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The 249th sec of the Common Law Pracedure Act was held, in ¢ In the first Division Lourt of the United Counties

of Fronte-

the eare ot Neatson v, Jurris, 13U C. C. P 176, uot to authorize tho | nac, Lennox and Addington, between Tsaac Hupe, plaintifl, and

renewal of writs of fier: fuctas oftener than once.
tion wus put upon it, from the fact that the words *and so from |
time to tume during the currency of the renewed writ,” which
occurred in see. 21, relating to wwits of summons, and in the
Euglish Common Law Procedure Act, relating to final process,
had been omitted in the 249 see. of our act.

In consequence of this decisivn, this section was amended by
the 2 sec. of the 27 Vic., cap. 13, which enacted that sce. 249
¢hould be amended by inserting after the *‘expiration,” in that
section, the words ““and #o from time to time Juring tho continu-
aunce of the renowed writ,” and that such words shall bo hereafter
reasd and construed as constituting part of the act.

By the construction this court put upon tho 249th ses. as it
originally stood, tho £i. fu. in the case before us was void, and if so
the plaintiff’s land were ot encumbered by it ; but the question
is, whether we are to construe the 2nd gee. of the 27 Vie., con. 13,
80 as to give it a retrespective effect. The words themselves
seem to preclude such a construction, for they arc *tshall be
hereafter read.”  The first section of the same act has reference
to an amendment of it in regard to the sale of lands, under
cxecution agrinst & mortgagor, and here, as in the second section,
the words ¢ his heirs, executors, administrators or assigns,” are
to be read after the word *“mortgagor,” where it occurs in sec-
tions 257, 258 and 259, but the phrascology is quite dufferent, nud
would give more scope to arguc that 1t was intended to apply re-
trospectively, for it is said whenever the word * mortgagor”
occurs in tho said sectious, it shall be read and construed asif tho
words ** his heirs, executors, administrators or assigns, or person
baving the equity of redemption’ wero iuserted immediately
after such ¢ mortgagor.”

Construing the words in the secend section according to their
literal meaning, nnd as different from the words in the firat section,
which it was argued was iniended to be retrospective, thougk as|
to this we express no opivion, we think the sccond section has no
retrospective operation, and therefore the f. fa. of Durling v.
Mddler et al. in the hands of the sheriff of Grey, on the 18th day
of August, 1863, against the lands of the plaintiff, was net an
encumbrauce on his lands so a3 to make the iusurance effected
uander plajntiff®s pohicy void.

Thix case has vot been broadly presented to us, as to whether
thig execution would have constitated au encuwabrance within the
meaning of the act under which this company was formed, and
we offer no opiuion n this point.

The rule wil! be drawn up to enter the verdict for plaintiff on
the first issue.

Ler cur.~Rule accordingly.

Hork v Graves.

Eyertment—County Cuurt—Fy fa. lands—Atlachment

Ejectment hasing been brought to recover the possession of premises aold and
comveyed Yy the sheriff to the plaiotiff under s writ of vuuluwrgt exponas,
1ssued UPIY A county coeurt judsment. based upon a dirision court judgment,

h court

fecavend on proceedings commenced by attach t and su isxued the
same day, the transeript of tho judgnieut of the disiedon court not hovever
shewiny that the procecdings wero e d by stt t

Jeled, that the sale under the writ of rendiume exponas was vold, by reason of the
trapscript of the judsinent from the division court not haviog shewn that the
proceediigs tn thiat court were d by at t .

(C. D, E. T. 27 Vic,)

Th  as an action of ejcctment to recover a picce of Isnd con-
tainin;. forty-four square perches, lying at the intersection of
Third street and Stuact’s laue, in the city of Kingston, which the
plaintff claimed by virtue of & deed from the sheniff of the United
Counties of Front:nac, Lennox and Addington, bearing date the
15th day of July, 1863. Defendant denied title of plaintiff, &e.

The case was tried ut the last assizes bheld at Kingston before
A. Wilson, J.

The plaintiff putin a transcript of the judzment of the first
division court of the United Counties of Frontenae, Lemnox and
Addington, in which Isaac Hope, the now plaintiff, was plantiff,

This counstruc- | George Grave:

and George Graves, the now defcudunt, was defendaut, in these
words :

defendant, the fullowing proccedings were had:
On <ho 15th day of May, A D. 1861, a summons requiring the
defendant to answer the plaintiff’s claims for debt amounting to
forty-five Jdoliars and — cents, was itsued out of this conrt in this
cause according to the statute in that behalf. On tho 15th day
of May, A D. 1861, the said defendant was duly served with a
copy of tho said summons snd of tho particulars of the plaintiff's
claim. At the sittings of tho gaid court, helden on the third day
of September, A D 1€61, at the court house, Kingston, the said
cause came on to be tried, and the following judgment was then
and there rendered by the court; Judgmeat for tho plaintiff for
forty-five dollara debt and ten dollars and sixty-one cents costs of
guit, to be paid forthwith.  On the nincteenth day of September,
A D. 1861, a writ of execution upon the said judgment was duly
issued out of the snid court by the clerk thereof, which said writ
of execution was directed to B. Fitzpatrick, a bailiff of the said
court, and commanded him to levy the sum of fifty-five dollars and
sixty-one cents of the goods and chattels of the eaid defendant.
On tho ninteenth day of October, 1861, the said bailiff returned
the said writ of execution with a return thereto in the following
words—¢ No goods.”

Puarsuant to the Upper Canada Division Court Act, I, Edwin
Aunesley Rurrowes, clerk of the said Division Court, in the
United Counties aforesaid, do certify and declare that the fore-
going is a faithful transcript of the judgment sud proceedings in
the above cause, ns shewn, and as appears by the original entnes
and records of the court.

Given under tho seal of the said court, this 23rd day of Novem-

ber, 1861. .
(Signed,) E. A. Byrpoiwes,
[vs.] Clerk.”

This transcript was filed and entered in the county court of these
united counties on the 26th of November, 1861, and on the same
day a fi fa. against goods for $55 86 was issued upon it. This
wril was returned and filed on the same day **no goods.” On the
same day an execution for $55 86 was issued agaiust lauds
returnable in twelve mouths. This was returned on the 27th of
August, 1862—< I have levied of the lands and tenemeants of the
withia defendant to the amaunt of one shilling, which lands and
tenements I have on hand for the want of buyers.” On the 12th
of February, 1863, a writ of venditioni ezponas was issued, rod on
the same day given to the sheriff.  On the 15th of July, 1863, the
sheriff 8old and conveyed the land in question to the plaintiff for
ono huodred and twenty-seven dollars, Jby virtue of tho suid writs.

Copies of the procecdings in the division court were putin, from
which it appeared that on the 15th day of May, 1861, the smit
had been commenced by an attachment which had issued on the
affidavit of the plaintiff in the usual form; that on the said day
the bailiff lovied on a house and lot near Eagle Foundry, Kingston';
that on the same day & summons was issued against the defend-
any, which, with the plaintifi’s claiin annexed, the bailiff sworo
* he served on the 13th day of May, 1861, by delivering a true
copy of both, by nailing them to the dovor of the defendants last
residence.”’

John Duff was sworn and said, he was clerk of this division
court and had the office book in court, in which the judgments of
the division court are catered. He finds the judgment of Issac
Hope against George Graves cntered for $45 debt and $10 61
costs, in all $35 61, on the 8rd day of September, 1861. The
entry ig in the bandwriting of Mr. Burrowes bis predecessor.
The summons was returpable on the 28th day of May, 1861, but
at this court it was adjourned {o the July court, and trom this
court to the September court, when judgment was given.  On the
19th Scptember, 1861, an execution against goods was issued, and
the bailiff returned it ““no goods.”

Sir Henry Smith, Q C., movud for s nonsuit on the following
grounds ,

Ist That the tranceript is not according to the statute for the
purpase of maiatuining the proceedings which have been had
under it.

2ud. That the writs issued under the transcript do not follow at.



December, 1864.] LAW JO

URNAL. [Vol. X.—325

= =
Tho writs against goods and

Tt gets out a judgment for 55

Jands are for §9 86,
3rd. The defeudant’s namo in tho entry on the book of the
clerk of the county court is George (/raes, instend of Georgo Graves.
4th. The nmount remaining duo ou the judgment is not euter-,
ed in the clerk’s book. .
6th That the trauseript should have set out the attachment
and the procecdings had upon it.
S. Richards, Q. C., for tho plaintiff, nuswered.
1st. That the transcript recites the amount of the recovery in
the court below correctly. l
2nd. The writs differing from tho transcript by twenty-five
cents are not void, at most it is an irregulanty.

3rd. Tho dufference in the clerk's book is at wmost an irregu-\
larity. !

4tl:. The amount due not being stated, it must be presumed all
is due.

oth. The transcript is according to the forms as set out in the
rules of tho divisinn courts.

The learned judge ruled—

1st. That the transcript was sufficieat on its face.

2nd. That the exccutions issued upon it were not warranted
by it.

3rd. That the traunscript ought to have set out the proceedings
by attachment

4th. Theat it not appearing that any part of the judgment had
been paid, it was not necessary to enter in the clerk’'s book what
the amount i3, remaining due.

The jury found a verdict for the plaintiff subject to the above
ohjcctions.

1t appeared that the original entry in the clerk’s book had been
Grass, corrected to Graves,

During last term Siur Henry Smuth, Q. C., obtained a rule
calling on the plaintiff to shew cause why the verdict should not
be set aside and & nonswit entered, pursuant to lcave reserved, on
the above grounds taken at the trial.

S. Richards, Q. C., shewed cause. He contended, 1st. That the
transcript was in form, according to the Division Court rules,
made under the statute and sanctioned by the judges of the supe-
rior courts of common law, sce Rules, page 60, form 52. It sets
forth all that the 142nd section of the 22 Vie., cap. 19 requires.
2nd. The variance between the amount of the judgment as
mentioned in the transcript, and the amounts maentioned in the
writs of fi. fa. against goods and lands, is at most an irregularity,
and does not mnke the writs void. 1 Arch. Prac. 11 edn. 695;
Weblber v. Hutenine, 8 M & W. 319; King v. Berch, 3U. C. Q B.
425; Doe Eimsley v. McRenzie, 9 U. C. Q. B. 559. 3rd. That
tho cntry in the clerk’s book is directory; that however the name
was entered, it appexred correctly at the trial. 4th. That it is
only where part is cluimed that it is necessary to make an eatry
of what is remaining due. 5th. That the attachment is a collate-
ral proceeding, which it is not necessary should be stated as a
procecding, for oy the transcript it appears tho defendant was
served with a summona.

Sir M. Smith, Q C., in support of the rule, contended that the
proceedings bad unot been set forth in the transcript in accordance
with the 1420d sec. By the transcript it was to be inferred that
tho defeadant had beean personally served with the copy of sum-
wmons, but on inspection of the proceedings themselves the defen-
dant had not been served  The transcript shewed a judgment as
if obta'ned in the ordinary way; the proceedings that it was
obtained under attachment procecdings. The transcriy . should
agree in cvery particular with the original proceedings. The
77th section requires personal service where the amount claimed
cxceeds eight dollars. The varianco in the mandatory part of the
fi fa.is fatal if it vary from the judgment, and the amount due
ought 1o be entered in the book of the county court clerk. Every
thing should strictly conform with the requirements of the stat.
ute.  He contended aluo, that the procecdiogs being between the
same parties, the plaintff was boaud to shew that the orig.nal
and all the proceedings bad been properly conducted. He cited |
MeDade dems O’ Connor et al. v, Defoe. 15 U. C. Q. B. 386; Jacomb |
v. Henry, 13 U. C C. P 377; I'ilipson v. Mungles et al, 11}

6l.

Enst 516; Readshawe v. Wood et al , 4 Taunt, 13; Furr v. Robins,
120.C C v.3v

Joux Wissoxn, J —Ag division eourts aro not courts of record,
the legmislature has not thought fit to allow them to issue writy
agamst lunds, but i order to enable judgment creditors to rench
the lnuds of judgment deotors, it has provided a wethod by which
its judgments may becomeo judgments of county courts which are
courts of record baving the power to issue executions against
lands. This court, in the recent cases of Furr v. Rolins, and
Jacomd v. Henry, has bad uunder its consideration the mode by
which judgments of division courts can be made judgments of
record, and what is required to be brought from theso courts to
county courts to sustain writs of fi. fs. against lands and sales
under them. A new question arises in tis case. A principle of
natural justice requives that he, against whom a judgment has been
recovered, should Lave personal notice, or such other notice as the
legislature has provided or the courts deemed reasonable notico
of such proceedings as would, in the ordinary course, terminate
in a judgment against him. Tho 77th section of the Upper Canada
Division Courts Act, except in cases commeuced by attachment,
requires personal service of every summons where the claim
exceeds eight dollars. In cases commenced by attachment in
that court the act has provided for the mode in which service has
to be effected. Where an attachment bas issued, and no summons
previously served, and the defendant has not appeared, the samo
may be served cither personally or by leaving o copy at the last
place of abode, trade or dwelling of the defendant, with any
person there dwelling, or by leaving the same at the dwelling if
no person be found there The transcript, on its face, appears
all right, but <* the proceedings in the cause ” are not get forth as
the 142nd section requires. When the proceedings are examined
we find an sffidavit of the plaintif which authorised tho issuing
of an attachment against the defendant ; wo find the attachment
and the sutnmons both issued cn the same day; wo find the sum-
mous and the claim of the plaintiff served ¢ by nailing them to
the door of the defeudant’s last residence,” but it is no where
shewp that it was served by leaving a copy st tho last place of
abode, trade or dealing of the defepdant with any person thero
dwelling, or by leaving the samo at the dwelling and shewing that
no person was found there. The sunmons required the defendant
to appear and answer on the 28th of May, 1861. He did pot
appear, and it wao adjourned to the July court. Again he did not
appear, and it was adjourned to the September court. He did
not then appear, and judgment was given against him.

The transcript ought to have shewn, at least, that the suit was
commenced by attachment, and that the summons had been serv-
ed so as to warrant the subsequent proceedings, but it shews none
of them. On the contrary it shews that ¢ the defendant was duly
served with o copy of the summons;” bat he was not duly served.
These are strong reasons why the transcript should shew that the
proceedings were commmenced by attachmeont, for there may have
been goods or mancey in the clerk’s hands applicable to the judg-
ment. A defendant, against whom a judgment has been obtained
by attachment, cannot be examined as to hie effects under a
judge’s order, but under this transcript as it now stands the de-
fendant might be subject to such examination by the judge of the
county court, who would have no official knowledge that the pro-
ceedings in the inferior court were by attachment, Iv accordsnce
with the opinions cxpressed in the two cases referred to, we do
not think this transcript can be sustained to anthorise its being
made a judgment of tho county court, on which the writs couli
be issued, by virtue of which the defendant’s lands were sold.
We thivk the plaint:ff must be nonsuited.

LPer cur.—Rule accordingly.

COMMON LAW CHAMBERS.

(Reperted by Rongrt A, Hawkivox, B, Barrisler-at-Law)

Ix Tuw Marrer oF doux CanrvicnarL,
Habeas corpus—Corts rari—=Vicolion—=Return o writs—Remand of prieoner—
Tavalulay of warrant— Amsading warrant.

Ui, 1 That a8 warrant nvihing a coroner’s inquisition, and stating the offence
a8 follows—that 3. C ** <tands (harged with hioaoy tulicted blows ou the boly
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f theaatd D F and not owing tae place where the Winws, 1€ any, wera in. %
Ryetrord, or e o e L0 atie, was cattindttond, 0§l !

I00f <t That the perven (o whom a wilt of Aoy gt ts directed, cammand-
ioy Byt petura Y the cvuss of takbugg and doslaee. wigel eoggrn the orpgdnng
ated not terely woopy of the wmrant {Jn re Kot U €L LS 2N, to the cous i
trary douhitead),

Qo re, T An o the pewer 6F & Jivdea sltting In chambiers, on an applicstlon of & !
grectoner for his dincharge i A bad waenent, to remaund bim and tu ald of the
proseeation (o veler the Isane of A eerfueran 10 being up the depasdtions. &c.

Quuare, 2 As tu the power of 8 court ur Judaw, upon fradhn g e depostline, 10
winead & bad warrnit of 4 oorourr, of {ssus a Dew one fur (Do parposa of detala.

ng o prisonee 1o custody.
(Chambors, August 20, 27, 1564 )

On Rth August last, Mr. Jeetice Adant Wilsen, ugpon the appli-
catian of prisoner, who was in custody under a coroner’s warcaat,
directed the isssae of & writ of Aabeas corpus to the keeper of the
comman gaot inand for the vaited counticwof Lanark and Renfrow
commanding hur 10 have the body of John Carmichael under safe
and secure rutody, tegether with the day nud cauve of kis being
taken and detnined, by whatseever name he may be called or
hnown, befure the premuding judge i cheadery, in Usgoode Hall,
Toraunto. immedintely after the receipt of the writ, to do and re-
ceive all these things whick the presiding judge should consider
of lim according so law,

On 12th August last, the atiorney fur the prissner notified, in
writing, the committing coroner, the county crown atteraey, and
tho gaoler, that nadev the writ the prisoner would be brought
befors the preshling judge in chambers, at Osgoode Hall, on
Saturdny, the twentieth day of August last, at eleven o'ctock
the forenvon, in otder that he, the prisoaer, shoudd be disehovged
out of custody, &4 to the comminment by which ho wes thest de-
tained in the custedy of the keeper of the common gaol.

On 20th August Inst the sheriff returned the writ as commnaded,
with schedule thereto annexed, Chief Justico Dsnper being the
pre:ding judgoe in chambers.

Rahere A, Iareison for the prisoner thereupon mosed that the
writ and retura be filed, which was granted,

Ha then read the return, which was as follows :

#+ By virtue of the annexed writ to me dsrected, T havo the body
of John Carmichacl, named 1 the aand writ, ready befors the pre-
siding judge in chawbers, ag in snd by the said writ [ am com-
maaded 13w forther humbly veturn and certify, that the said
Jahw Carmichael was delivered mto my custody as keeper of the
conigon gool of the united counties of Lauark avd Renfrew, »u
the twenty seventle day of June, A D. 1864, and by me rs such
received, and has from thenrce hitherto been kept and detained
urder aad by virtue of a warrant under the hand and seat of Johu
D Clendeawing sue of Her Mujesty's corenvrsg in and for the
united counties of Lanmk and Henfrew, whick said warraut is in
the words aund Sgures follosnog:

»To Thowmas Calbertson, N. Dowar and other Her Mnjesty's
constables aud officers of the pencg for the anited counties of
Lunavk and Renfrew, and also the keeper of Her Majesty™s gnol
of Perths, 1 said umted counties

* United counties of Lanack snd Renfrew, to wit:

* Wheress by an inguimnon taken befure me. one of Her Ma-
Jjesty's coroners for the said umted crunties, off the days aud year
beseunder wotten, on view of the body of David Firzgernld, lying
dead at the willage of Usceola, 1n the township of Bromiey, connty
of Renfrew aforesaid; Johu Carawichnel stands charged with bas-
ing iufhcted blows on the body of the said David Fitzgerald:
Thene are, theretore, By sirtue of my office in Her Majesty's nameo
to clivrge and command you or any of you forthwih safely to
couvey the body of the said Jobn Carmichael to ier Majesty’s
gaol of Perth, and safely to deliver the same to the keeper of the
snid gnot; and these are Jikewise by virtae of my office, in Her
Majesty's name, 1o wil aad require you the gaid heeper toreceve
the budy of the sadd Jobt Onrmichacel, and m safely keep in the
swd gaol, until he shall be thence dhcharged by due course of
faw 5 and fur your vo dang thes shall be youe warsant

‘Given under my hawd aud seal”st Osccols aforesaid, this
twenty-fou.th day of Juue, one thousand eight hundred and gixty-

four.
(Signed} ¢ Jaux D. Crasmissey,

¢ Coroner Umird Counties Lanark and Renfrew.

T e T et it -

“Aad 1 further retarn and centify, that up to six of the clock
in the afternoson of the cighteenth diy of Vuzust tustsat, no othey
warrant or weit agaast the »aid John Carmchael has beer placed
i wy hands.  The answer of

» Ronert KeLLACK,
W Keeper of Comman Guol, Umted Counties Lanark wwd Henfrew ™

Duaesr, C. J.—I3 not the originnl warrant annexed to the
writ?

Mr, Ha ngan—Na, 3t has been decided by Mr. Justice John
Wilson in Chamhers that o copy s suflivicut: the gaoler retaimug
the original for his protection {fn re Widllam Row, 10 8. C. L. J.
148).

Duargr, C. J ~~That is not my view of the law. The return
must e ameaded, vad thoe onginal warrant annexed, The gnoler
i3 requured o retarn » e cauwse of his being taken und detained,
&a,” not a copy of it.  The warrant may be a forgery.

The return was ther amended by the mgertion before the words
+ The nngwer of,” &¢, of the words ¢ I fucther certify and return
the originat warraat abave meptioned, which iy hereto annexed ;"
and the onginal was sccordingly annexed.

Mr. Harrison, upen veading tho writ and retura as emended,
moved for the discharge of the prisoner upon the followng
grounds:

1. That the warrant of commitment disclosed no offence in law
(Ley. v, Breden, 16 U, C @ B, 487},

2. That it showed no jurisdiction, innsmush as the place where
tho offence, il any, was committed, was not shewn (/n re Heele,
10U, C. L J.19; Regina v, Bvetl, 6 B. & C. 247).

8, That the warraat wag, in othor respects, informal, defectivo
and void (Jervis on Coroners, 2ud edu. 388).

8. Rickards, Q. C., said slthough the warrant might or might
nut be defective, gtill as it appearad the prisoner was charged
with & very grave offence, before any argument og that point wers
had, he desived 10 tiave tie depositions before the judge, and for
that purpose would at eaco apply for a writ of certiorart, to he
directed to tho coronor and the couoty crowan allorney, cowmand-
ing them to certify the depositions; sud in the meantine that the
prisoney be rer. Laed.

Ar. Harrisen coutended that upon the materials before the
judge (3 void warrant) the prisoner wag entitled to his discharge,
aud protested sgainst a remand, the custody being illegal.

Daarer, C. J.—1 shall remand the prisoner, snd in the mesn-
time order the writ of certiorart to issue ag asked,

The following remand was thereupon made and signed:

Upper Canada, } To the keeper of the common gaot of the united
to wit. counties of Lanark amd Reatrew:

John Carmichuel being brought befare me, the presidiog judge
in chambers, st Oszoode Hall, in the castody of the keeper of the
common gnot of the unkted counties of Lanark and Renfrew, by
virtue of s writ of hakeas corpus, teated the cighth day of August
instant, iszued out of ler Majesty's court of (Jueen’s Hench, at
Toronto, to the said keeper directed, now upsa reading the snid
writ and return thereto, and tbe said Jobn Jurmichact having
applied for his discharge from custedy under the warrant returned
a3 the cause of kis dewntion in custody, I do order that the said
John Carmichael be nut nuw discharged, but that ke be remanded
into custedy iu the said gaol, and to the castody of the keeper of
tho satd gnot, untit Saturday, the twenty-seventh day of August
instant, and 1hat on that dey the said keeper do have the body of
tho said Jobn Carmichael before the presidiag judge in chambers,
at O-gosde Hall, under this order and tho said wriy of haleas
corpus.

Dated thig 20tk day of Augnst, 1504,

(Sigaed) Wi, H. Drarsy, C. J.

Tho writ of certtorary, issued on the same day, was jn the fol-
lowing form:

Victorin, &e.

(L S1 Te John D. Clendenniag, one of fHer Majesty's coroners
of thie united counties of Lzaark and Renfrew, and to Donald
Fraser, crawn attorney for the said united countieg, greeting:

We being willing for certain reasons that all and singular the
examinations, informations acd depositions taken by or before
gou the said John B, Clendenning, touching the commitment of
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John Cnrmichnel to the custody of the Leeper of the common
gnol of the unted counties of Lanask and Reafrew, for causing
the death, by violence, of David Fitzgeruld (ns it i3 said), and al}
inquisitions taken befors you the said Jahn D, Clendenning, ns
soch coroner, touching such death, be sent by you before the
Honorable William Henry Draper, Chief Justice of our Court of
Queen’s Bench, at Toronto, dg gommand you and each of you that
you and each of yon send, under the hands and gealy of you and
each ar one of you the said Jobn Clendenning and Donald Fraser,
before vur said Chief Justice, at his chambers nx Osgoode Hall, in
the city of Taranto, immedistely nfter the receipt of this our writ,
all and singuiar the eaid exawminations, informations, depositions
nad inquisiticns, with all things touching the same, as fully and
perfectly as they have been taken by or befere you the said Joha
B. Ciendenning, and now remaining in the custody o~ powear of you
the enid John I Clendeoning, or you the said Jonald Fraser,
together with this our writ, that we may cnuve fecther to be dono
theretn what of right nnd according to the law nnd customs of thie
Province we shall see fit to be done,

Witness The Jlonorable William Henry Draper, C. B., Chief
Justice of our said Court of Queen’s Bench, at Toronto, this
twentieth day of August, in the year of our Lord 1864, nnd in
the twenty-eighth year of our reiga.

{Signed) L. Hevoex

On the 27th August last, the writs of hadeas corpus, cerforiari,
and order of remand, were returaed itto chambers, and the matter
cama on for atgament before Mr. Justice Morrison, then presid-
ing in chambers,

Robt A, Harrison, forthe prisoner, ohjected to the reading either
95‘ the certiorers or returq, Ist, because the writ was improperly
issued in vacation, upon the authority of a single judge sitting in
chambers; 2ud, beeause such writ is improperly tested in vacn-
tion ; 3rd, because guch writ is made returnable before the Chief
Justice, and not before any other judge sitting in chambers; 4th,
because the issue of said writ in sid of the prosecution, on an
application by the prisoner for hiz discharge on a void warraat,
was without precedent (per Depman, C. 1., in Rep. . Dean, 2
@ B 7813; and coutcnded that even if the depositions wera read,
thete was no power to make or cxecate » second or valid warrant ;
so that under any circumstances the prisoner was eatitled to bis
immedinte discharge

8 Rickards, Q.C, coutra, nrgued, 1st, thatehe writ was praperly
jesued ] Ind, that if returnable only before Chief Justice Draper,
the bearing should be nlarged befors him; 3rd. that upon resd-
ing the depositions, the offence of murder was disclosed ; 4th,
that the warrant was sufficient; 5th, that even if not, there was
power either ta grant 6 new warrast or again remaed, He cited
Lex v Marks, 3 Last. 157; Er parte Krany, 1 B, & C. 258; 1
Chit. Ce. Law, 129,

Mannisoy, 4. (having taken several days to consider)—I nm of
opinion that this warrantis bad. I do not tbink I have any right
to teok st the depositicns in aid of it, They are not properly
before mo.  Even if § were to look st them, I, sitting ay a judge
in chambers, buve no power to amend the coroser’s warrant.
The custody is illegal, and I order the discharge of the prisoner.

Order nccordiogly.

Ix r3 Marvocu.

Auormey and cient—Tazation of bilt—~Services not strilly professonaleHow

chargad for.

An stiorney, upon the request of hisclfeuts, on the 27th March, 1563, delivared to
et 8 U of costs for services performed. They afterwarcs, disregarding tbss,
aylained an ordeT upon him to deliver & bill of costs of afi causer sad matters
whereln he had been conterted for them. Tha attoruey complisd with this
order by the dellvery of new bitis §n all causss and matters whereln o hadt been
coucerned for hia cllsnle, Snctuding tho seeckees for which his former bitls bad
boen delivered. No odjection wax made to the taxation of the new bills, titt
afier 3t was pretly well racertaloed that the balanco would boagalost thecllsnts,
when they cndeavarod % hold the attorney to hls first bill, which, with &
ricelpy endorsed upon §t, would have made & Lalavco agatpst him  Hedd, that
the clients having appliad for now Yalls, and haviog taken the risk of the hulsnce
being in thelr Bivor 6n the new bills, condad not afterwarda be alawed o revert
10 the oId Lull, to the prejudice of the atlurney, Field also. that the attorney
was entitled 10 chargo in s LIS for senicn of gacuishoe papers, the same
baving been pesformed at tho reguest of the clichts, and the charges therefor
sppeasing o his ordsnary hill of costs,

(Chambers, Sept, 8, 15643

Me Hurray, on belindf of Thomas Alred Ecans and 8amuel (ldy
Evans, formerly clients of Me. Malloch, on the 1st July Jasg,
obiained n suwmmouns upon bim to show cause why the maxter
shaald sat review his taxation of the bills of costs praduced befors
bim under the order of Morrison, J., made or the 30th May last,
on the grounds: lst, that a great partion of the costs taxed and
allowed to Mr Malloch, were the same costs and charges whick
wese contained in 8 former bill of costs renderod by Myr. Malloch
ta his clients, and whick wero paid aud settled in full on the 27tk
March, 1863, nx appears by the receipt endorsed on tho bill, and
the same should net be charged a secand time, but only such costs
should be charged as were incurred subisequent to the settiement ;
Znd, that mauy of the charges made in the thlls and allowed by
the master were for services renmdered by Mr. Mallach not of a
purely professional nrtare, but were for such sorvices ns are usunily
charged by sud paid to & sherdl's bailiff, and the same should not
therefore havo becn allowed; 3rd, and on greunds disclosed in the
master’s report, no ' m the affidavits and papors filed.

Thig summons was calarged from time to titne from the Tth day of
July, when it was ficst returnable, unti} the 4th day of September
last, when it was funlty beard befgre Me. Justice Adam Wilgon.

It appenred that on the Sib day of May last, Mr. MeMurray, on
Gebadf of the Messrs. Evans, applied for and ubtsined & judge's
summons, ealling on My, Malloch to show cause why he shonld
not deliver to the Messrs. Evang o bill of costs of all causes and
matters wherein he had been concerned for them; gqud why he
should not give a detailed statement, with dates, items nad
amoauts, of il monies received by him at auy time tor the Messrs.
Evans; aad also produce all books, &, in any wise connected
with the business of the Messrs, Evnus; and why he sbould not
also render an account of bis professional charges and costs, sud
submit to Lhave tho same tased hy the master; and why he should
not pay the cests of the application.

The papers on which this sumniong of the Mh of May was
granted were an affi lavit wade by Me. MeMurray, dated the samo
9th day of May, and sundry copies of papers attached to it.  The
affidavit verified theso copirs, and stated that Mr. Maloch, as
thae depanent believed, and had been informed, hiad collected larga
sums of money for the Messrs. Keans, under an order dated tho
12th day of July, 1862, to attach manies due to John Bishop, the
debtor against whom the Mesars. Evans had oltained a judgment ;
that Mr. Malloch bad never rendered any account of monies
received by him uader the arder, sithough frequently requested so
1o do, aud that he bad only paid to bis clicnts the sum of $282,
18 the depouent had been informed; that the chuarges on the bill
on which his receipt of the $160 was endorsed, appeared to be
very large and exorbitant ; that the deponent believed there were
several sutms stitt due under the attaching order, which the Messrs,
Evans had been prevented from collecting, in consequence of not
haviog received any account of monies recaved by Mr. Malloch
under the order; and that depontnt bad written o Mr. Mailoch
an the 19th April last, for an account of monies received by him,
aud & statemcnt of wanies remaining uapaid under the order, but
ho bad not received any gnswer to the same,

QOne of the copies of prpers attacked wes & letter from the
Messre. Evans to Mr. MoMurray, dated tho 16th April last, in
which it was said: ¢ Mr. Malloch has only remitted ug $212 in
wwo years; and after furaishing us with the accompanying account
for 2284, he consented to deduct therefre— £134, a3 you will
observe by the receipt on the baek of the account, end promising
to remit us the difference, which be bas pot done.”

Anpother of the papers was the bill of costs referred to, amount-
ing 10 384 80. Al the foot of the bill was the following minute:
«The above charges are the ardinacy professiosal charges for
sereiees liko those mentioned tu the above bill.  Braatford, 17th
October, 1862. {Signed) Hardy & Bardy, Barristers, &c., Brant-
ford." Aund on the back of the bill was endorsed: ** Branmtford,
27th Moarch, 18G3.—Received from }Fessrs. Evauns & Evanas the
sum of one bundred and sixty doMars, in fall of within account to
date. (Signed) George W. Maloch.”

Upon this summons apd papers filed. an order in the terms of
the surmmons was made, oo the 30th May last, dizgcting the dekt-
very of a bill of costs, and the refercnce of 3t to the master.

In pursuance of the order of the 30th May, to deliver a bill,

v
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Mr. Malloch did render two bills of costz, one amounting to ! days, and had nscertained the gross amounts thereof, that Mr.

£96 4s. 3d., and the other to £26 155 4d.,—totul £121 103, 7d.;

the former of which was taxed at £61 I8, and the latter at: which had been delivered by Malloch to the Messrs. Evans; and

£14 11s. 4d., making together £76 123, 4d.

When the taxation was before the master, Mr. McMurray, on
the 11th June, mado affidavit thet the bill of costs firstly rendered,
amounting to 2264 80, and on which the receipt for 3160 was
endorsed, was sent to him by the Messrs. Evans, and sppeared to
hnve been paid and settled in full betwoen tho Mecssrs. Evans and
Mr. Malloch, at $160, up to tho 27th March, 1863; and that
many of the charges in tho said bill wero the same as thoso
charged in tho bill then under taxation.

When the summons under considoration was taken oui, Mr.
McMurray, on the Ist July, filed an affidavit, which stated, that
« At the time of taking out the order in tlis matter, I was totally
unaware of the settlement above reforred to, by and between the
said Ivans & Evans and the said Malloch, and that the said
Malloch wculd render the same account over again.” He also
added, he immediately raiscd this objection before the master,
when he found the new bills wero for the samo costs and charges
almost entiroly as those contained in the first bill, and that the
same had been nearly all paid and settled between the parties;
and that thers ought to have been about £50 found by the master
as duo to tho Messrs. Evang; while, if his report stand, and the
first bill, so seitled, were ignored, they would, instead, be indebted
to him.

The report of tho master, which is dated tho 13th June’last,
found that thero was the sum of £75 12s. 4d. allowablo to Mr.
Malloch on the bills which were taxed; that Mr. Matloch had col-
lected for the Messrs. Evans £141 10s. 6d., and had paid to them
£66 158. — £74 16s. 6d., leaving due to Mr. Malloch £16 10s;
and, as moro than oue-sixth had been disallowed from the *ills,
that Mr. Malloch should pay the costs of the application.

Several affidavits were filed by Mr. Malloch, 11 auswer to this
application.

In his affidavit of the 16th July, he said, ¢ The bill Grstly ren-
dered was given as o mero statement of the indebteduess of the
Messrs. Evans to him, and was given at the request of one Edwin
Evans, the agent of the Messrs. Evans, for the purpose of strik-
ing a balance, but not for tho purposo of taxation; and it was
agreed that he (Mr. Malloch) should hand the accounts to some
professional person in Brantford, to bave them revised by bim;
and that such professional persoc should ssy what wore proper
charges against the Messrs. Evang, and which was to have been
the only taxation betwecn them; and that the account weas accor-
dingly referred to Messrs. Hardy, practising attornics in Brantford.
That if he had known the M 53rs. Evans intended to rely upon
the bill and receipt referred to, be should have asked the court
for leave to render a new bill, upon the gronuds above stated; and
also upon the ground, that the receipt was obtained from him by
fraud and misreprescntation, inasmuch as Edwin Evang, after
admitting the correctness of the account, said that his employers
were anxious to make as much out of Bishop’s estate as possible,
and agreed, if Malloch would reduce the amount of his account,
that be (tho agent) would thenceforth retain Malloch as the attorney
of the Messrs. Evans, and that he (3Malloch) should have all their
legal business in Upper Caonda; and that the costs on such a
retainer would yearly amount to o considerable sum; and that ho
(the agent) would immediately send Malloch u largo smount of
business—more than sufficient to comapensate for the loss that
would be sustained by any deduction on the account; and that he
(Malloch), relying upun this engagement, agreed to take $160 in
full, with the understanding thet if the Messrs. Evans failed to
carry out the sgreement, they should return to him (Malloch) the
receipt, to be cancelled; and that the Messrs. Evans bhad not ful-
filled the agreement.

»r. James Kerby made affidavit that he heard the agreement
made betwen Malloch and Edwin Evans just mentioned, and that
ho (Kerby) advised Malloch to make the deduction for the consi-
deration mentioned.

George G. Laird made affidavit, that Mr. McMuvray, for the
Messrs. Evans. did not object to the taxation of the new bills
rendered by Muliach; and that it was not until the master had
finished the w3ntion in which he had been engaged for several

MeMurray produced a statement of account and receipt attached,

olaimed that the master should act upon such stateinent or account,
which the master, on cause showa, refused to do.

Mr. Malloch, on the 2Gth July, made auothor affidasit, to tho
effect, that before the order was made for taxation, ho wrote to
Mr, McMurray to send him tho bill beforo thon rendered to tho
Mossrs. Evans, as he could not, without such bill, make out tho
bill he was cnlled upon to deliver; to which Mr. McMurray
snswerod on the 14th May: I cannot assist you in any mananer
with your bills, but will do all I can for you in reason.” Tbat
on the return of the summons calling upon him to show causo
why his bills should not be delivered and taxed, he zent an affidavit,
which he believes was filed, to the effect that he had already ren-
dered his bill to tho Messra. Evans, which they must have. That
he belicved the application to deliver a bill was with tho specula-
tivo view, thi ¢ if on taxation the bill delivered was found to bo
less than the sottloment, then the DMessrs. Evans would accept
such s settlement; but if it were found to be larger than tho
sum mentioned in tho receipt, then the Messrs. Evans would rely
upon the receipt for a settlement.

Mr. McMurray, in an affidavit of the 23rd August, stated, that
the Messrs. Evans did not consider the bill delivered in October,
1862, with the receipt of March, 1863, endorsed upon it, as a
gettlement ; that they considered the charges to bo exorbitant, and
were desirous of having the same taxed as it stood, considering it
a basis for scttlcment, without opening it up further thau by taxa-
tion; that they believed Mr. Malloch was bound by the delivery
of the first mentioned bill; and that he believed the Messrs. Evans
were sod are satisfied to allow the bill for serving tho attaching
orders to stand at the sum mentioned in the receipt, subject to
any costs sad charges which may have been incurred since such
settiement.

R. A. Iarrison showed cause. The new bills were expressly
called for. No objection was raised to such new bills till the tax-
atien had proceeded to great length before the mester. When tho
objection was raised to the new bills, the master heard the parties,
and decided against the objection. There had been no delivery of
such a prior bill as was binding upon the attorney; but if there
had been, it was upon such terms that Malloch should have been
relieved from the billso procured from him. And asto thecharges,
which are said to be of the character usually made for services
performed by a bailiff, they ought to be paid, because the services
were performed, and were such services as could be conveniently
and economically performed by the clerk in the attorney’s office.
He cited 1 Ch. Arch. Pr.9¢d. 106 ; Smith v. Taylor, 7 Bing. 263 ;
£z parte Glass, 9 U. C. L. J, 111.

McMurray, in support of the summons, insisted that the attor-
ney was bound by bis first bill ; that there was no inteation to
have a new bill, but to have the former ono reforred for taxation;
and that the attorney should not have been permitted to furnish
such new bill; nor should the master have acted upon it, nor
allowed the charges for the services before mentioned.- He cited
Jonesv.;Ketchum, 8 U.C. L.J. 167: Loveridgew. Botham, 1 B.& P.49,

Apay Wiusoy, J.—The revision is asked chiefly because a
greater portion of the costs taxed and allowed to Malloch were
rendered in a former bill, which was paid and settled by the
Messrs. Evans, in March, 1863,

This being the case. it i3 singular that the Messrs. Evaus should
have taken out an order upon Mr. Malloch to deliver a bill of costs
of all causes and matters wherein ho had beon concerned for them,
without any limitation as to time or otherwise, and should have
accepted such new bill as a proper delivery, and should have pro-
ceeded with the taxation upon it, and should for the first timo have
objected to it after the result of the taxation and balsncing of tho
accounts had been ascertained.

There aro three views with respect to the conduct of the Messrs.
Evans. 1st. They may have refused to recognize the former bill
and the payment upon it a3 a settiement of the matters contained
in it, and may have deliberately desired to procure a taxation and
accounting, witbout regard to the former bili, and to bave a new
bill because the charges in the first one were large and exorbitant.
2nd. They may have desired to hold Mr. Malloch to the first bill,
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and to have that taxed, only disputing the fact of a settlement of
it baviog been finally made.  3rd. Or they may have accepted the
first bill o3 a sertlement, and degired only to have such costs taxed
as had been incurred subscquent to the settiement,

Tho summons of the 9th May, and the order made upon it, of
the 30th of that month, take the first ground, for nothing can be
more comprehensive thau their language. The papers also, which
wero filed by the Messrs. Evans on that occasion, contain the first
bill rendered, and a statement made by Mr. McMurray, ¢ that
the charges in thobill on which the receipt of the $160 is endorsed,
appenr to bo very largo and exorbitaut.”

The request wade by Mr. Malloch to Mr. McMurray, after the
summons to deliver a bill had been served, to send bim his former
bill to enable him to make out a new bill, shows Mr. Malloch's
idea, that he was called upon to deliver new bills altogether;
and the letter of Mr. McMurray, refusing to assist Mr. Malloch
in any mouner with his bills, shows that Mr. McMurray was call-
ing for new bills altogether, and did not desire to nccept of the first
bill #s ono which was to be binding either on his clients or on Mr.
Matloch.

The reference of tho new bill to the master, with the first one
in their attorney’s posseasion all the timo, is a very strong indics-
tion to the like effect against the Messrs. Evaus, a9 well as the
fact that the objection to the taxation of the now bill was never
raised until after the result of the reference to the master had
been ascertained.

It the second ground be relied upon, it i3 not unreasonable,
according to the facts which have been stated by Mr Malloch,
that he should have claimed the right to deliver a new bill. But
it is extraordinary that the Messrs Evans should not have asked
specially for further details and particulsrs of the identical bill,
which would have bouod down Mr. Malloch to this particular bill,
and cffectually bave excluded him from interposing any otber bill
in its stead.

The third ground is not tenable; because it appears fiom Mr.
MoMurray’s affidavit of the 9th May, that he considered the
charges in the first bill to be ** very large and exorbitant, ™ and
it was upon this affidavit,and the papers then attached to it, upon
which tho summons aad order to deliver a bill ¢ of all causes and
matters’” wherein Malloch had been concerned for the Messrs.
Evans, were granted. Jle must therefore have takon out the sum-
mons to procuro o reference of these large and exorbitant items,
for he manifestly did not assent to them. Thisis a perfectanswer
to the third ground.

There is a passage in Mr. McMurray’s affidavit of the 1st July,
above quoted, which cannot be quite correct. Perhaps it i3 some
oversight or wistake, for it certainly does not square with the
other facts of the case.

Mr. McMurray, as has been said, and as appears, had the first
bill in his possession, with the receipt of the $160 endorsed upon
it, when he applied for the summons, on the 9th May; for it
appears to have been transmitted to him by the Messrs. Evans, on
the 16th April; and he aunexed a copy of it to bis affidavit of the
9th May, when he applied for the summons; and he stated in that
aflidavit, that the charges in the bill appeared to be very large
and exorbitant; and he also declined, on the 14th May, to assist
Mr. Malloch with his old bill in any manner. Theorder to deliver
a bill was not granted till the 30th May, long after all these pro-
ceedings had taken place After all this, and after the taxation
bad been concluded, Mr. McMurray, in his affidavit of the 1st
July, says, as beforo quoted: ** At tho time of taking out the
order in this matter, I was totally unaware of the settlement above
referred to by and between the said Evans & Evans and the saild
Malloch, and that the said Malloch would render the same account
over again.”

Now, he must have been aware of the settlement, one would
think, when ho took out tho order ; for the bill, which was in his
posscssion, and which he had 8o often referred to, had uvpon its
back the receipt before mentioned of $160 in full ¢ of the within
account to date.””  And if the ground which he is taking in the
preseat application, and set forth at large in his summons, be
correct, * that a greater portion of the costs allowed to Malloch
are the samo costs which were reodered in the former bill by
Malloch to his clients, and which were paid and settled in {ull og

LAW JOURNAL.

oy o e Y e e S e ey triees ———

the 27th March, 1863, as appears by the receipt endorsed on tho
bil), and tho same should not be charged o second time, but only
sucli costs should be charged as have been ineurred subsequent to
the settlement,” then it i8 quite clear that Mr McMurray must
have been, or should have been at alt events, aware of this scttlc-
ment when bo took out tho order; for his argument at present is,
that his order did not call for more than a il of those charges
which had accrued since the timo of the settloment. But it is this
very position which oanaot beo reconciled with the fact of his per-
fect knowledge of the settlement all this time,

I think, thercforo, that the Messra. Evans did intend at the
first, and have intended throughout, down to the close of the tax-
ation, not to recognize the first bill delivered at all, or to admit
that it had beca settled, but intended to go back to the beginning
of their transactions with Mr. Malloch, and to have a settlement
with bim, as if tho settlement ot March, 1863, bad never been
made. Their whole proceedings correspond with this view, and
vo other view but this one could have been taken by Mr. Malloch,
or by the master, or can now be accepted.

But what is it, after all, of which the Messrs. Evans complain ?
It i3 not that Mr. Malloch has received more on the taxation than
he was entitled to; because it cannot be supposed that after so
long and rigid an opposition, tho master has allowed to Mr. Malloch
anything to which he was not strictly entitled. It is true, itis said
he has been allowed for services which ought to have been per-
formed by a bailiff; but I am not satisfied that such services
cught to have been performed by a bailiff, and I am rather inclined
to think that they were more properly perforined by a clerk in
Mr. Malioch’s oftice, who was under his own inspection. The
allusion to a bailiff ’s services and charges should not have been
made against a professional geotleman, and more particalarly by
another professional geni emen, unless the allusion were really
called for, and was fully justified ; and 1 think L must say I do
not think it was. Tho courtesy which should govern gentiemen
of the same profession, should induce them rather to spare the
uso of epithets, even when they might be strictly warranted, than
to resort to them when they are not cailed for or cannot be jus-
tified. .

I should have thought, after the decision of the master, this
matter would have been permitted to end; but it has been fol-
lowed up when po injustice has been done—when all that is now
complained of was occasioned by the applicants’ own special pro-
ceerdings to re-open the whole transaction, and when perhaps great
hardship would be imposed up.n Mr. Malloch by holding i to a
bill delivered under apecial circumstances, and on a special bar-
gain, which has been since broken by the Messrs Evans ;—I eay
broken, because, although this fact has been directly sworn to for
some mounths past by Mr. Malloch, the parties priucipally con-
cerned in the fact have not yei thought proper to answer it.

I must therefore discharge this application, and direct that alt
the costs attending it shall be paid by the Messrs, Evans to Mr.
Malloch.

Summons discharged with costs.

In THE MATTER 0P GEoRGE DBigger.

Habeas corpus—Where custody not for criminal or supposed criminal malter—
Imperial statute 56 Geo. 111 cap. 100, notan force here—No right to go behnd writ
or warrant on habeas corpus (» delermine legality of cuttody

Whore, upon the return of a writ of kabeas arpus, it appearcd that tho prironer
was in custody under 2 writ of capias, fssued out of County Court, regular on
its face, but which. it was contended, had been improperly issued, a judge sit-
ting in Chambors rofused to discharge the prisoner.

Qurre—As to the right of & judge sitting fo Chemnbers in Upper Canada to order
the Issue of & writ of kaheas corpus, where the custody is not for criminal or
supposed criminal matter; the Tmporial statute 56 Geo 111. cap. 100, not Leing
in force in this colony (In re Hawhins, 9 U.C, L J. 208, doubtod{.

(Chambers, Scpt. 14, 26, 1361.)

On the 27th August lust, Ann Moore, of the township of Morris,
in the county of Huron, widow, having commenced en action
azainst George Bigger, in the county court of the united counties
of Huroc und Bruce, made affidavit, at Goderich, in tho said
wnited counties, that the defendant was jusily and truly indebted
to her in the sum of $105, for goods sold and delivered by her to
defendant; that she was informed, and verily believed, that
deferdant was about ¢ to leave the country,” and with intent to
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defraud her of her 8aid debt ; that defendaut stated to *¢ several ”
that he was *‘going to leave this country,” and that defeadant
was waking away with his property.

Susannah Denison, also of the township of Morris (not described
by addition of calling or otherwisc), made affidavit that she had
heard read the affidasit of plaintiff, and that the sameo was in all
respects truo ; that defendant informed ber it was his intention to
‘*leave the country at once,” and unless forthwith arrested plain-
tiff would lose hor debt.

The judge of the county court, upon reading theso affidavits,
made an order for & writ of capias to 18sue, which was accordingly
issued out of the county court, and defendant was arrested there-
under, and placed in close custody.

Mr. Justice Adam Wilson, upon the application of defendant's
couusel, showing the foregoing facts, ordered o writ of habeas cor-
pus to issue, directed to the judge of tho county conrt, the shenff,
and the keeper of the common gao).

Tho writ wos in the following form:

Victorin, &c.

[1..8.] To the judge of tho county courtof the united counties
of Huron and Bruce, the sheriff of the said united counties, and
the keeper of the common gaol in . for the said united counties :

We command you tho said sheriff and the said gnoler severally,
that you have before the presidiog judge in chambers, at Osgoode
I1all, in the city of Toronto, forthwith, the body of George Biggor,
detained in the common gaol of the united counties of Huron and
Bruce, in the custody of you the said sheriff, and of you the said
gaoler, as it is said, under safo and secure conduct, together with
the day and cause of his taking and detainer, by w"“atsoever name
he may be called therein, and this writ. Aed we command you
the eaid judge, that you do forthwith certify to this court, at the
placo aforesaid, all things touching the same had, taken or done
by or before rou the said judge, that we may further cause to he
done what of right and according to law we shall sce fit to be done.

Witness Tho Honorable Willinm Henry Draper, C.B., Chiet
Justice, at Toronto, in the county of York, this ninth day of
Septegber, in tho year of our Lord, 1864.

(Signed) L. Herpex.
Per statutum tricesimo primo Caroli eecundi Regis.
(Signed)  Awpax Wirsoy, J.

The judgo, as commanded, returned the origioal affidavita aod
other procecdings had or taken before him. Tho shenff returned,
that George Bigger was arrested by him ou the 27th August last,
on & writ of capias, issued out of the county couit of the united
counties of Huron and Bruce, against George Bigger, bearing the
date last mentioned, and purporting to be issued upon the order
of the county judge, under which said writ he detained the pri-
soner. The gaoler returned, that he beld the prisuner in custody
under & warrant from the sheriff, which be annexed to his return,

The writ was returned before Mr, Justice Hagarty, on the 14th
September last, and was on that day, upon upplicativn of prisoner’s
counsel, filed. .

Hagarry, J. — How wag this writ isaued in vacation? ]t
does not appear that the prisoner i3in criminal or supposed crimi-
nal custody, and the English statute 66 Geo. III. cap. 100, extend-
iog thoe statute of Charles to other cases, is not in force in this
colony.

.‘l!r?][arrison—-Mr. Justice Adam Wilson has held, after argu-
ment, that a judge in Chambers has power at common law to order
the issue of a writ of kabeas corpus, although the custody be not
for criminal or supposed criminal matter (/n re Lawkins, 9 U. C.
L. J. 208).

HaoanTy, J.—1 have examined the case to which you refer, and
the authorities there cited, and I cannot bring 1y mind to the
conclusica at which Mr. Justico Adam Wilson has arrived.

By consent of parties, the prisoner not being present, the fur.
ther hearing of the argument was enlarged till a future day.

On the 26th September last, the case was argued beforo Mr.
Justice John Wilson.

Robt. A. Ilurrison, for the prisoner, argued, 1st, that the Aabeas
corpus was properly irsued; Znd, that if not properly issued, ad-
vantage of the irregularity, if any, could only be taken on ap ap-

plication to quash the writ; 3rd, that the capias was izsued upon
aflidavits, which did not, under the statute, authorize their issue,
and 80 tho custody was illegal; 4th, that if the cuetody wero ille-
gnl, though the writ for arrest and deteution was on its face legal,
thero was power to go behind it and cxamine the matciials on
whizh it issued, and if nowe, or if not sufficient, to dischargo the
prisoner; 6th, that an application to a judge of the superior
court was not a conclusive but a concurrent remedy. Ho referved
to Inre Hawking, 9U C.L.J 208; In re Ross, 10U.C.L.J, 183; Kz
parte Dakins, 16 C. B. 77, 93, 94; Perrin v. West, 3 A. & E. 105;
Ex parte Poulkes, 16 M. & W. 612 Ex parte Kinning, 4C. B. 607 ;
76,10 Q. B 730; Dood’s case, 2 De G. L. J. 610; Ex parte Lees,
EL B. & El 828; Eygington’s case, 2 EL. & B. 717; Carus Hilson's
case, 7 Q. B. 084 Grakam v. Sandrinells, 16 M. & W. 101, 194;
Brown v. Riddell, 13 U. C. C. P. 460.

Guwynne, Q. C., contra, contended 1st, that the writ was impro-
perly issued ; 2n0d, that the objection was open to him in showing
cause against tho prisoner’s discharge; 3rd, that the court could
only look to tho fuce of the cause for detention by the writ of
capias ; 4th. that, it being regalar on its face, tho prisoner must
be remanded; 6th, tuat defendant's only remedy was to apply to
tho judge of the court out of which the writ issued. He cited
In re Cobbett, 8 L. T. N. 8. 631. .

Jonx WiLson, J.—I do not think tho writ of capias should havo
been issued upon such defective materials as appear to have been
used in the county court. This also, I believe, is the opinion of
my brother llagarty. Buot Iam unable to sce my way to the dis-
charge of the prisoncr on the present application. I must remand
him. Ie may, however, if so advised, apply at any time for
another writ, cither to tho full court or to another judge.

Prisoner remanded.

PRUbIOMNME V. LAZURE.

Certiorari— Application for, by plaintif], rifused.
IZeld, that o plaintiil Js not entitied to a writ of certiorari to remove his own
plaint from a Division Court, he having deliborately selocted that tribupal for

the trial of it.
{Cbambers, October 3, 1864.)

A summons was granted by Mr. Justice John Wilson, on th
application of tho plaintiff, to shew cause why n writ of certiorar
should not issue, to remove & plaint from tho first Division Court
of the County of Carleton, to the Court of Comnmon Pleas.

The ground of the application was, that the defendant had put
in o set off to the plaintiff’s claim, which it was alleged would
bring up difficult questions cf law.

It appeared fron: the affidavits, that the plaintiff was aware of
this claim of the defendant, for on n former occasion defendant
bad sued for it, and the now plaintiff had obtained a certiorars,
which, however, was rendercd abortive by the then plaindiff
abandoning his suit.

O Brien, shewed cause and took the objection that a plaintiff
cannot remove his own cause from a Division Court by certsorari.
He referred to Dennison v. Knozx, 9 U. C. L. J. 241, and the cases
there cited.

Morrisox, J.—I must discharge this summons—tho plaintiff
can discontinue in the Court below at a trifling expense, whereas
a proceeding to compel defendant to appear in the Court sbove,
is fell of doubt and attended with considerable expense. I am
told that other judges have granted orders of this kind, but 1 do
not consider that a p. ‘ntiff has a right to remove his plaint from
the court ho has doliberately selected.

Summons discharged with costs.

Ix Re McDerMoTT.

Attorney’s Wil—Act respecting railways—Tazatin of costs— By whom,

Ield, that Con. Stat, C., eap. 66, 8. 11. aub-s. 12, respecting raliways, and providing
for tho taxation of the costs of a rallway arbitration by the judge of tbe County
Court. does not deprive tho court or a judge of thelr general jurisdiction under
Con Stat. U.C., cap 35, to refer a bill of costs to taxation by tho master of ons
or other ¢f the Superior Courts of Common Law, it betng shown that soine of the
items contained fu the Ll were iu respect of work dono io one of the Courts.

(Chambers, Qctober 5 1864.)

James Patterson, obtained & summons calling upon Henry
McDermott, an attorney, to show cause whby the bill of costs, fees,
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charges and disbursement in the matter of the referenco between
Cbarles Widder and the Butfaluand Lake Huron Railway Company,
and dehivered by him to that company, shoull not bo referred to
the master for taxation, and why the anid McDermott shonld not
givo all proper crediis, and why the master should nat tax the
costs of the reference aud certify what upon such reference should
be found duo in respect of such bill and demnnd aad the costs of
such referen: o, on grounds disclosed in affidavit and papers filed.

The affilavit on which the summons was obtained, was that of
E. B. Wood, solicitor of the company, showing that the bill of costs
sooght to bo referred, had been scrved on the secretary of the
company on lst September, that in tho belief of the deponent the
award in respect of which the charges were made wus invalid,
that notice of desistment under sub gec. 16 of sec. 11 of Con.
Stat. C., cap 66, respecting railways, had been served on tho
artluators before they made their award, and also upon McDermott
+".0 attorney for Widder, that under the operntion of tho statute
the company became liable to Widder for costs by him incurred
and damage sustained by such desistment, that the bill rought to
bo referred was served on tho company, a8 containing the items of
the damage and costs incurred by Widder on the referencs, that
the company wero ready and willing to pay the amount of the bill
or what ahould be found to bo due thereon upon taxation.

The bill which amouted to £126 3s. 1d., contained charges for
proceedings bad on the reference, including items for business
dono in tho Court of Quecon's Bench, such as applying for and
obtaining writs of subpcens, to compel the attendance of witnessos.

John Me Bride, showed cause, contending that the only pewer to
tax a bill of tho nature of that delivered, is under Con. Stat. C.,
cap. 66, sec. 11, sub-sec. 12, which provides that the costs of the
arbitration if not agrecd upon, mey be taxed by the County Judge,
and that the taxation should be had before bim, and not before
the master of the court.

Rotert A, Harrison, supported the summons, contending that
under Con. Stat. U. C., cap. 85, the conrt or a judge possesses a
general jurisdiction to refer an attorney’s bill for work done in
cither ot tho Superior Courts of Common Law to tuxation, that
where o bill delivered contains some items of that kind it draws
with it the remaining items in the bill, though not for work done
in & court go as to render the whole bill liablo to taxation by the
officers of the court, that the special provicion under the railway
act, to which reference was made by Mr. McBride, is not intended
to exclude the general jurisdiction of the court or a judge over
attorneys in regard to their bills of costs, but rather is cumulative
to it, the langunge being *“ may” not must, which by the interpre-
tation act is permissive, not obligatory. He referrcd to Con.
Stat. U. C., cup. 85, sec. 27; Con. Stat U. C, cap. 2, sce. 18,
sub-sec. 2; Jn Re Greenwood, 10 U. C. L. J. 181,

Joux WiLsox, J —I am of opinion that this summons must be
made absolute. It seems to me that Con. Stat. C., cnp. 66, sec.
11, sub-sec. 12, does not deprive the court or & judge of their
general juriediction, under Con. Stat. U. C., cap. 35, to refer
an attorney’s bill to taxation. I think this is a bull that ought
0 be referrad 1o tho master of this court uander the latter statute,
and shall so order.

Order accordingly.

Iy 188 MATTER 9% Toapprus K. Crarke.

Hrewn Enlustment Act, 59 Geo. 11} cap. 3, 5. 4-; Form of Warrantof
crmmument.

A warrant of commitinent under tho Foreizn Enlistinent Act, 59 Gea. 1T cap.
U 24 recsting that Thaddous K Clarke > wasthis day charged (not say ing upon
oath) befors us.” and withont showing any examination by the magistrates,
upun oath or otherwise, iuto the nature of the offencd. commanding tha con-
atables or peace ofticers of the county of Wellund to take the said Thaddous K.
Clarke futo custody, was held sufticient.

A warrant of commitment under tho statute, commiting tha prisoner until ¢ dis-
charged by due conrse of law,” sufficisntly coinplies with the statute, which
pronides for a commmital until delivered by dua course of law.

A warrant executed by two partivs, and condludiug * given under onr hand and

seal,” beld suflicient.
{Chambers, October 6, 1564 )
On tha ficst day of Qctober last, Mr. Justico Morrison, sitting
in Cbambers, upon the application of prisoner, who was detained
in the custody of the keeper of tho common gaol in and for the
county of Welland, granted o writ of habeas corpus directed to
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the gaoler, commanniag him to havo the bady of Thaddens Kinsley
Clarke unider «ite and secure eonduct, together with the day and
cause of his being taken, &e., before the Uhief Justice of Upper
Canada or ather Julge of one of the Superior Courta of Common
Law for Upper Canada, presiding i Chambers, immedintely after
the receipt of the writ, to do and receive, &e.

The learned julge who granted the writ indorsed upon it, at
the request of prisoncr's counsel, n memorandum to the effect
that the presenco of the prisoner was not required beforo the
Judge.

On the sixth ilay of October last, the writ was returned by the
gaoler, and to the writ as part of the return was aunexed the
foilowing warrant :

Province of Caunady, } To all or any of the Constables or other
County of \\'ellmnd,} Peace Officers of the County of Welland,

to wit: and to the Keeper of the Common (uol in
and for the said County of Welland.

Wherens Thaddeus K. Clarke, of Port Cotborne, was this day
charged before us, John Thomnpson and Matthew F. Haney, two
of her Majesty’s justices of the pence in and for the said county
of Welland, on the oath of John J. Neff, that ho the said Thad-
deus K. Clarke, at Pot. Colborne, in the county of Welland, on tho
seventeenth day of September, one thousand cight hundred and
sixty-four, did engige John J. Neff and Henry Miner to go to
Buffalo and enliat as soldiers in the military service of the United
States of America.

These aro therefore to command you, the said constables or
peace officers, or any one of you, to take tho said Thaddeus K.
Clarkoe and him salely convey to the common jail at Welland
aforesnid, and thero deliver him to tho keeper thercof, togcther
with this precept.

And I Jo hcreby command you, the azid keeper of the eaid
common jail, to receive the said Thaddeus K. Clarke into your
custody in the said common jail, and there sufely to keep him
uotil he ghall be discharged by due course of law.

Given under my hand and seal this twenty-ninth day of Sep-
tember, in the year of our Lord 1864, at Humberstone, in the
eaid county of Welland.

(Signed) Joux THoxrson, J. P. LS
{(Signed) M. F. Haxey, J. I EL.S.}

Robert A. Ilarrisun asked leave to file the writ and return, and
upon filing it wmouved for the discharge of the prisouer upon the
following grouuds:

1. That it was not shown that the prisoncr bad been charged
on oath.

2. That it was vot shown that the magistrates had examinad
into the nature ot the offence vpon oath,

3. That it was not shown that the magistrates had in any
manner examined into tho nature of the offence charged.

4 That unless there was both a charge on oath and an exami-
nation on oath, there wag no jurisdiction to commit for tnial.

6. That all things necessary to show jurisdiction should be
made to appear on the face of tho warrant,

v. That the warrant was for the commatal of the prisoner unul
‘¢ dischurged by due course of law,” and no® until ¢ delwered by
due course of law,” which i3 the languige of the statute.

7. That the warraot being executed by two justices, ami ouly
one seal, and given under ** my hacd and senl,” &c., was bad.

ile referre-l to Imperial Statute 39 Geo Il cap 69,5 4.

S. Rickards, @ C., showed cause. lle argned—

1. That the maxim omnia presumunter rite esse acla must be
held to apply to warrants of this kind.

2 That a different rule prevailed in the construction of war-
rants granted by magistrates exercising a summary jurisdiction.

3 That it was not necessary in the warrant either te show a
chargo on oath or a hearing on oath.

4 That the expressions * discharged by due course of law’’
aud ¢ delivered by due course of law” were synonymous.

5 That theteste warrant. according to the decision fa re Smith,
10U. C L. J. 217, was sufficient.

Ilarrison, in reply, referre-d to Con. Stat Can. cap 102, sch. B.

Jous WirsoN, J.—The statnte 59 Geo 11I. cap. 69, s 4, enacts
¢ that it shall and may bo lawful for any justice of tho peace,
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&c., on informotion on oath of any such offence, to issue his war-
rant for the apprelicurion of the oftender,” &e., and **it shall be
Iawtul fur the justuee of the peace befure whotmn such offendet shall
be brought o exaunne iuto the nature of the offence upon outh,

anl to conmit such person to gaol, there to reain until delivered

in due course of law,” &e.

1 cannot presumo as against this warrant that the magistrate
failed to perform his duty in respect to the taking of the intorma-
tion and the examinativa inte the nature of thendictable offence.
Unless tke contrary be shewn, 1 must presume that he did what
the statuto says he ought to have done.

This disposes of the first five objections raiscd against the war-
rant of comuntment.

I do not attach any importance to the sixth objection, for I
think the warrant substantially comphied with the statute.

Tho scventh objection is not tepable in the fuce of 1wy decision
Inze Smuth, 10 U. C. L J. 247.

I therefore remand the prisouer.

Order accordingly.

TORRANCE ET AL v. HALDEN ET AL.

Deltor in custedy—Time for charging tn execution after render—Supers deas.

Tn caco of a surrender of a debtor by hiv bai) after judgment, plaintiff must pro”
coed 10 execution within two terms ufter the surrender and notion, and a render
1n vacation 19 to bo destiiod s 3 reader of the proceding term, sous t0 make that
torm count ax ofy

Where judzment was obtained ou 14th January, defendant at the time betng un
tail, and ho was on 2lst May followiog, 10 the vacation pre  ding Trinty Term,
aunendere’ by b bait, of whuch nottcs was piven to plaint.f. aud the whels of
Trinity Term allowed to elapso without avy thing being done towards execution,

defendants was superseded.
(Chambers, October 7, 1564.)

Defendant, John Henry Halden, on 27th September last, obtained
o summons calling on the plaintiffs to show cause why bo shouléd
not be superseded as to this action and discharged from custody
therein, upon the ground that the plaintiff bad not caused him to
be charged in execution in due time according to the rules and
practice of the court, aud on grounds disclosed in affidavits and
papers filed.

The affidavits filed, show that the action had been commenced
by the issuc of a writ of summons on 27th November, 1863, that
a writ of capas for the arrest of defendant issued on 16 December,
1863, that on 21st of same month defendant having been arrested,
put in specinl bail, thet final judgment was obtained on 14th
January last, that on 21st July last, defendant was rendered in'
discharge of his bail and notice thereof served, that ever since he)
had been © prisoncer in close custody, that no ca sa. had been issued
and, although three terms had elapsed after judgment, he had not
been charged in execntion.

S Iuchards, Q.C., showed cause. He contended that rs defen-
dant was not & prisoner in close custody at the ume judgment was
reudered, he was not within the meamng of Rale Y4 (iar, C. L.
P A p. 637) which requires the defendant to be charged in
exccution within the term next after judgment, that the only rule
at all applicable, is the Eughsh Rule n K. B. of H. T. 26 Geo.
IEL. which provides fer the prisoner's discharge if pot charged in
execution within fico terms after render, and as Trinity Term
only had elapsed since his repder, ho argued his apphcation for
discharge was premature. He cited Brask v. Latte, & U. C. L.
J. 2265 Curryv. Turner. 9U C. L J 211,

Robert A Harrison, in support of the summons, admi‘ted that
our Rule No. 99 was inapplicable, but argued that upon the
proper construction of the Eoglish Rule of K. B., H1. T., 26 Geo.
111, the vacation in which the debtor was surrcudered related to
the preceding tern which was Easter in tbis case, w0 as to make
that one torm, which, added to the Trinity Term, made the two
terms neceesary to ensnble defendant to obtain the benefit of the
Fuglish Rule  He referred to Borer v Baker, 2 Dowl D. C. 608;
Foutkes s Burgess, 2M & W 839 Bazier v. Bailey, 3 M. & W.
315 Thornv Joeshie, S A & B 193

Jans Witern. J —It is admitted by both partics that the prac-
tice as it cxisted beforc the Common Law Procedure Act i3 to
govera this case.

The old practice in the Kings Bench was governed by the Rulo
of H. T., 26 Geo. I1I, and in the Common Pleas by the Rule of

v

!E. T., 8 Geo. I. Tidd, in the 9th Edn. p. 360, lays down this

* Rule as follows : —+In case of n surrender in discharge of buil after
final judgment obtained, the plaiutift should cause the defendant
to bo charged in execution within two terms next sfter such sur-
render aud due notice thereof, of which two terms the term of
. the surrcader is one ™ Aud st p 563, Tidd says, **In cagwe of &
| surrender in dischargy of bail after final judgment obtained, unless
the plaintiff shall proceed to cause the defendant to be charged
in exccution within two terms next after sach surrender and due
notico thereof, of which two terms the term wherein the surreader
was made shall be taken as one, the prisoner shall be discharged
out of custody by supersedeas. Tiash in his Practice at p. €57,
iays down the same rale  In case of o surrender after judgment
the plaintiff must proceed to execation within two terms inclusive;
a render in vacation being deemed a render as of the preceding
term 80 a3 to make that term count as one. See also Thorn v.
Leshe, 8 A. & X. 195 ; DBazter v. Badey, 3 M. & W, 415; Borer
v. Baker, 2 Dowl. P. C. 608

I am of opinion that this defendant ought to have been charged
in execution during last Trinity Term, and that a3 he was not so
charged thero must be & supersedeas.

Order accordingly.*

CHANCERY CHAMBERS.

(Reported by ALrx GrasTt, Esq., Burrister-al-Law, Keporter to the Court)
Hanrxrs v. MrEeRs,
Contempl—Non-payment of money ordeved— Pratlice.

The coprt will not det=in s person in gaol merely for the nov-payment of money;
but in order to punish any one who has been gullty of a contempt of court, It
may imprison him for a stated period, allowing bim 10 bo discharged if he pay
the costs of his contempt bofore the sxpiration of such period.

The court will entertain applications sffecting the liberty of the subject duriog

long vacation.
Poverty 1s o oxcuso for delay jn makiog an application to the court, 2t in sach

case the party can apply 8 formd paupens.

Spencer applied on the 1st September, 1864, for an order to
: release the defendant from custody, nud to discharge the order
| for his urregt. It appesred that an order had been mado by his
I Honor Vice-Chancellor Esten, directing tho defendsat to pay
certain past due rents to the recciver appointed in the cause, and
i also to exccute to such receiver a deed of attornment, to secure
the payment of accrumng rents, or in default that he should be
comuitied. The defendant had disobeyed this order, and had
been committed to gaol, where he had been since tho 27th May,
'1864. 1t was alleged that the decreo directed the defendsvt to
pay the past due rents, but did not direct bim to execute any deed
of ‘sttornmiat, and connsel contended that the order granted by
his Honor Vice-Chancellor Esten was therefore wrong, it being in
reality, in respect to the direction %o exccute the deed of attorn-
ment, an order nusi, not founded on any previous order, which he
contended was clearly irrcgular by analogy to the ordinary modo
of enforcing production, a3 to which an order nis: was never
granted without a previous order 10 produce beiza taken out and
served.  He contended that the order was therefore good only as
" concerned the payment of the past due rents, and as to that, the
i defendant could not be detained in gaol, as it would be cuntrary
to the statute. He also contended that the def ndant had n Tight
to have the deed of attornment settled under the direction of the
court

Hodgins, contra, urged that the defendant bad been guilty of
laches in moving against the order.

Spencer, in reply, excused the delay on the grouad that long
vacation bad intervened, and that the defendant was too poor to
pay fees to get his dischargo .

Vasgoveuset, C., said that the intervention of long vacation
wag no cxcuxe for the delay, a8 .he court would always hear
! applications affecting the liberty of any one during vacation. nor
"could the court lizten to the plea of poverty, as the party can in
i such case come to the court in ferma pauperts.  But apart from

® A similar order wat made by Mr Justice Johin Wilssn. §n & case of Crativrn
o ai v. Halden of al, whero the facts were substantially the sameasia tho foregoing
¢ czre.—~Eds. L. J.
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any delay in the matter, his Lordship declined to enter into the ' the plaintiff in any such suit & lien upon the lands of the judg-
merits of the order mado by his Honor Vice-Chancellor FEsten, a3 ment debtor for all purposes.

he could not review timt urder, the proper course to do so being!  Edyar, for the planutl, appealed from this direction contending
an appeal to the full court, His Lordship then eaid he would - that in order to ~atisfy tho vequirements of the master it would
wake an order discharging the defendant upun his executing the  have been uceessary to make s search in the offico of every deputy-
deed of attornment, without keeping him any longer in gaul tor . registrar in the province; aud even thenit woald beimpossible to
the non-payments of tho rents, remurking that the court will not, ascertain whethier sume unknowa assiguce of o yudgument creditor
now put or detuin a person in gaol maerely for the non-payment, might not hase filed a bill.

of money, but that where a persqn has been guilty of a contemspt | After conferring with the other members of the court.

which Le bag cleared without pa)%ng the costs of it, the court may l Seragas, V. C, (before whom the point was argued.) But for
order bim, as & punishbment for bis contempt, tobe imprisoned for | the 11th section of the Act 24 Vic., ch. 41, registered judgments
one, two, or three months, or longer, according to the magnitude  wuuald in all caves have ceased to be a lico from the 18th of May,
of his offence, unless he, befure the expiration of the time limited, | 1841 : and the only cffect of that section is that the act shall not
pay the costs of his contempt, upon which he would be discharged | affect +uits then pending in which registered judgment creditors
In this case his lordship thought that the defendant had been | are parties. The master has treated 1t as if the incumbrances
punished enough already, and would allow him to be discharged ! were preserved for all purposes, instead of being confined to the
upon his executing the deed of attornment, giving the plaintiff | suits in which the judgment creditors were partivs. It is only
the same right 83 if. exccuted within the time appointed, the ! their rights i those suils that are preserved, and it is unnecessary,
pleiutiffs to have their costs, to be obtained by ji. fu¢. in tho usual | therefore, to muake theimn parties to other suits,

way.

RrporTrR’S x0T, —It has boon considered by several of the practitioners that

. . . the effxt of this decisiun was to oxclude any ruch judgment creditor from all
Baxter v. Fiscay. } claim, both upon the proceeds of tho vataty and on the ustato fteelf; this view,
however, may be questioned, for it is submittod that if there were any auch Judy-

Advertisement for sale~Pufling. ment creditor with bill filed on or before the 15th of May, 1S51, whe. for anv

Advertisements for sales under the direction of the court should be as short as | reason, was entiile-d to priority over elther the plaiutiTor an Incumbrapeer added
possible, the short style of the cause and a shert descriptiva of the property ! in thy master's uttics, although the purchaser of the catate under the decree tor
and Linprovements is suflicient, and po merely formal parts, such as conrey No | aale, would take a zond title, sueh judgment creditor would have a right. beforo
{otorination to Intending purchasers,8hould bo Inserted therein The pre.ctica | the fund was distnibuted, 0 be pald lis clalm in prionity to those sulsequent o
of putiug suimadverted upon. ¢ himazelf; whatever doubt thers may bu as to his right to call upan any of the

This was an application for a vesting order of property in which |
infants were concerned.  Tuylor contra, for the infants, alleged
that no notice had been given to them of the settlement of the ad-
vertisement end other proceedings in the master’s office.

Vaxgovcuxer, C., decided that the want of notice to the
guardiau vitiated the sale, and that there must therefore be- n
ve-sale: and as to the advertisement. his Lordship remarked that
the wode in which advertisements were drawn up was very much
longer than there was occasion for, so as unnecessarily to increase
the expense of the suit without any benefit to any one concerned.
His Lordship said it was quite suflicient to iunsert the short style
of cause, and that it was unnecessary to describe the property by
metes and bounds, as the court slways recognized a descriptlon
such a3 **lot A, in the first concession,” as a legal deseription.

subsequent incumbrancers to refund, and, in the cvent of foreclosure, that he
would by entitied to call upon tho party, who had olitaioed the final order, to pay
him his cleim, or stand foreclosed.

INSOLVEXCY CASES.

(In tho Insolvency Court uf the County of Wentworth )

WoztHiNGTON V. TATLOR.

Witledrawal of attachment—Rights of other credilors intervening.

A creditor issuin ;T an attachment under the Insolvent Act of 18ud, cannot after
tho cxpiratisn uf tisa days from the roturn dity of the writ, withdraw theattach-
modt &0 a3 tu prevent avotber crvditor frum fatervening for the prosecution of

tho cause.
(Xamilton, September 22, 1864 )

His Lordship also animadverted upon the practice of puffing,
which he had noticed in several advertisemeonts. He said it was

Craigie, on behalf of Robert J. Hamiiton, a creditor of the
insolvent, applied, under sub-gec. 13 of sec. 8, for an order to

proper thut an advertiscment ghould coutain a truthful description | hold a mceting of the creditors for the purpose of giving their
of all improvements on the praperty, such as buildings, &c., but | advice upon the appoiutment of an official assignee; and & sum-

that anything like puffiug was very hinproper.
said that he had directed the master here to settle ndvertisements |
in the manner indicated, and had also instructed the registrar to
send sumilar directions to the deputy masters throughout the
country, but that notwithstanding. he hal a short time since seen
an advertisement in which the style of the cause occupied the
balf of a column of a newspaper.

Rerortrn's satr.—His Honor, 17 € Spragee. in sattling an advertleement for

aalcan Buchan v Willes on the 2ith June. 1aGd, steuek ot the dates of the final ¢

order, and uther furmal parts, as heing unneceriry =nd conveying 0o infora
tion to intending purchasers 1t i< presumed that, in confurnity with these
decistons, solicitors aud deputy asters will frasio aud sctilo advertiscrasants for
fale accordingly.

GRAINGER V. GRAINGER.

Foredasure—Bills fded on regusternd julgmente—Sat. 21 Vie., et 41— Procecdings

mn Master's atfice.

On procveding in the mestor's office, upon & reforenece an to tncumhrances in fore
cloture cases it 18 D02 aecersary Lo miaho search in the office of any deputs-
rogictrar of tho conrt to axeertaln whethier bhills bave been filed upon remstend
Jjudgments, s« such blils anly precerse tha rights of the judgmont creditors in
the particular scius in which they are file .

fis Lordship also | muns was greuted calling upon the plaintiff to shew cause why

the said Robert J. Hamilton should not be allowed to intervene
for tue prosccution of the cause, snd why the order asked for
should not be granted.

McKelean, on the return of the summons for the plaintiff,
shewed cause on an affidavit sctting forth that the writ of at-
tachient in this cause was issued at the instance of the plaintif
on dnd September: that it wasordered to be withdrawn on the 17th
September, and returned by tne sheriff to plaintiff's attorney as
withdrawn on 1th Scptember; and that the shemff had made no
return to the court of what he had dono vuder the wrii, nor was
the writ filed 1n court.  He argued that be bad control of the
writ: that it is a private proceeding by plaiatiff, at all events
antil the writ is rcturned into court: that he hac the same con-
trol over the writ as he would have in the case of an attachment
against an ab-conding debtor, or in the case of any other process
in a syit: that it would be a hardsbip if the plaintiff could not
withdraw his writ. when the proceedings may be irregular, or he
noay have issued the writ wrongfully or unadrisecly. Insucha
case he should not be compelled to go on when by doing so he

This was a foreclosure suit, and a decree had been obtained with
the usunl reference to the master to inquire as to incumbrances.
The master, when the deerce was brought into his office. said that |

might suhject himself to an action. The practice in these mat-
. ters should be analogous to the practice in the county court in
i cases of attachment.

Crawqie, iu support of tho summons, contend:l that after

he would raquire to be satisfied that no bill had been fiied on or, the expiration of fise days from the return day of the wret, if no
before the 15th of Mayx, 1861, in any of the outer counties, on a ' petition €, 142 it aside be filed. or if a petition has been tied and
judgment registered against the defendaunt, which he held to be ! dismissed. the defendant is an insolvent, and his estate is subject
accezsary under the 24 Victoria, ch. 41, which, in lns opivion, gave . to compulsery hquidation. Tho creditors hsve thea acquired au
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interest in the estate, and it is not in the power of the attaching
creditor to withehaw lus writ or to settle with the insolvent; that .
the effect of the delny 1 moving againet the nt! wehment, or of |
the discharge of the petition to set 1t aside 13 to wiake it like an
adjudication in bankruptey under the Lnglish statutes. e cited
Anon , 11 W R 810: Eix parte Luwihrook, ib. 1006 ; Anon., 9
W. R. 199; Ez parte West, 19 L. & Lq. Rep 483.

Logte, Co. J.—After the expiration of five days from the
return day of the writ of attachment, tho pleintiff cannot settle
with the defendant or withdraw his writ. IHis estate is then in
insolvency, and subject to compulsory hquidation; and the credi-
tors have acquired such an interest in the estate as to emtitle
them to intervene under sub-sec 13 of sec 3. {f the debtor
does not petition to set asido the attachment within the proper
tim?. or if his petition be dismissed, he could maiotain no action
agninst tho attaching crediior.  In the one case he must be nken
to have agsented to tho action of the creditor, and iu the other
the dismissal of the petition is evidence that the estate has
become subject to compulsory liguidation, aod therefore of the
correctness of the plaintiff's proceedings.

The creditor spplying iy entitled to the order asked for.

Order accordingly.

Luxrox v. HaMirrox axp Davis.

Appantment of assynee— Partuzrsap.
(Novembur 10, 1803 )
At a meeting of creditors beld for the purpose of giving their |
adrice upon the appointment of an oflicial assignee, it was held
that the creditors of the individual partuers had the right, as
well ag the creditors of the firm, to vote iu the choice of an
assigneo.

GENERAL CORRESPONDENCE.

Our judges— Their labors and pay.

To Tue Evitors o THE Urrer Cavana Law Jouryar.

Gestreuen,—The loss of the learned and the govd Vice-
Clanc Mor Lsten, gives rise to a question, not & new, but per
haps an important vne.  Why huwl our judges?  This question
is 1eally at issue while the present way of working these
functionaries is in practice. They are certainly overworked,
and their lives shortened by the care, work and anxiety which
their excessive duties involve.

The great and goud Talfvurd died in the midst of one of

thuse christianlike charges to the jury which, like all his
deliverances, had many sermons in it. And where are

Wigram and Knight Bruce? aye, and where the intellectual

Sir Creswell Creswell?  The Divorce Court may be a good ‘
institution, but its labors have killed one of the best judges |
iu the warld. It seems but yesterday that Mr. Creswell sat, ‘
for the first time as judge, at an old vorthern town, where the |
bur and the peuple bad been accustomed to ** hang upon his |
accents,” as be led the civeuit with Knowles and others, And !
just so in Canada.  Sir John Rébinson was * dono to death:’

s0 was Sir James Macaulay. Chancellor Blake was driven |
from a life of eminent usofuluess by the excessive sedentary |
work of a chancellorship. The present Chancellor, with less
than haif bis carnings as counsel, has double the work, and,
being voung, may probably last a few years yet. But why

not so arrange our courts that there may be rather less work,

and, if not moro puy, more inducements for men of real fitness |
to leave the lucrative bar for the ill-paid bench?  Itisa mat-

l ter well worth the consideration of the Jegislature, and I hope

it will be taken up at the opening of the vession.

‘There should he a widows and childrens pension }ist, such
as to enuble 8 judge to feel that he cannot lzave bis family in
want.  There should be an increase in the number of judges
of all the courts, 80 as to lighten their labors; and these
reforms should be applied to all the courts, including the
county courts. I know of cdunties where, to fill the office of
& county court judge efficiently, requires somewhat incon-
gruous qualities. In order to master the travelling he must
have something like tho fitness of a private in the flying artil-
lery, and the endurance of a Cossack. 1le must, of course,
also bo a good lawyer, with a sound judicial mind, and con-
stantly apply himself to tho reading of books which his ealary
dues not enable him to purchase, and «which his rough work
through townships, requiring the uze of either the suddlo or a
sound pair of feet, scarcely givo him time to look at.  Add to
this, the business that occurs every day-in chambers while the
judge is away on perhaps a week’s circuit; and even judges
cannot be in two places at the same time; and the conse-
quences to suitors and solicitor® aro often very expensive con-
sequences. It is a fulse idea of economy to suppese that the
people would be more taxed by the additional expenditure
which a pension list would involve.

The present state of things does not afford sufficient induce-
ment to men of the highest rank in the profession to accept
judicial offices, as long as the honor is so overbalauced by the
pecuniary sacrifice, and the deep responsibilicy and heavy
work.

Yours, &c, OBSERVER.

[Without endorsing all the views of our correspondent, wo
can, without hesitation, support much that he has written.

It has always appeared to us that the pittance doled out to
our judges of superior and inferior jurisdiction is & disgrace
to such & colony as Canada. No man can, with proper con-
sideration for his family, Jeave a lucratise practice at the bar
in order to accept a judgeship, unless possessed of sufficient
property to enahle him to live independently of his official
salary. Judges are expected to keep up a certain position in
socicty, for which their saluries in Upper Canada are wholly
inadequate.  The life of a judge is, in Canada, so far as pay
is conceracd, a life of respectable penury.

It may be said that men can be found to accept the office of
judge, whether superior or inferior, at existing salaries, and
an increase, therefore, would be waste and extravagauce.
This is no answer to our argument. There is no office, no
matter how trifling the remuneration, that gome man can noy
be found ready and willing to accept. But in judicial offices
wo want the best men, and to securo them high salaries must
be paid. So far, we believe, we have in Upper Canada pro-

- cured the best men; but we have great apprehension for the

future. The respectable poverty of those holding judicial
offices serves little to encourage those who may be needed to
succced them.  Thero ars judges on the bench now who would
only be too glad to return to the bar; but having onco put
their hands te the plough they do not like to turn back.



December, 1864.]

LAW JOURNAL

[Vol. X.—335

The beneh is the palladium of our life, our liberty, and our
praperty.  That economy which furces mea to jmpair the
dignity or usefulness of the bonceh is false economy. Our
judges are not so numerous that increase of salary would
sorionely affect the revenue. It is notorious that bank clerks
in England, and bank managers in Canada receive doublo the
pay of our Chief Justices and Chanceller. Moral courage on
the part of the guvernment is all that is required. Now that
great changes in our judicial as well as our legislative system
are contemplated, a favorable opportunity will present itself
for placing our judges on a comfortable and respectable foot-
ing. We trust tho Attornays-General for Upper and Lower
Canada will not allow tho opportunity to pass unheeded.

Thero is no doubt also of the fact that our judges of superior
Jjurisdiction, and most of our judges of inferior jurisdiction,
are overworked. No man who hag much to do with the courts
can deny this proposition. With increase of population we
have increase of litigation, and with iucreased htigation we
need an increased number of judges. We cannot on the
present occusion suggest details. One thing, howerver, weo
must mention, and that is, the want which all in Toronto feel
during term, and during the assizes holden in Toronto, of an
additional judge to hold Practice court and Chambers. If an
additional judge were appointed, so that during term the two
courts would be full, and a judge feft to hold Practice court
and Chambers a great point would be gained. Some persons
adsocate the appointment of & judgoe whose duties would
be exclusively confined to matters of practice; but to this
we do not assent. We think it necessary for the cfficiency
of the bench that each judge should in turn hold Practice
court and Chambers, so as to keep alive the knowledge of the
practice in all its details, necessary to the satisfactory dis,
harge of judicial duties as wéll during term as on circuit,
‘s 10 present mode of leaving 10 a great extent undone or 1n,
sufficiently done, chamber business during assizes in Toronts,
is productive of delay and expense, and therefore injurious to
suitors. The mode of hurrying through chamber cases during
term either without argument or with insufficient argument,
is no less baneul. The only remedy that we can suggest is the
appointment of an additional judge, all tho more necessary in
view of the fact that counties are yearly becoming Jdisunited
and independent, increasing the number of circuits and the
sphere of judicial duty.—Ews. L. J.}

To tiie Epitors oF TE UPrEr Canapa Law Jotryal.
Magtstrates—Illcgal commitments by— Commitmen! of 1wcitness
Jor want of surctics to appear.

Omemnmee, Nov. 17, 1864,

GenTLEMEN,—In the Cobourg Seatinel, of the 22ud uit., 1
noticed one statement in the Hon. Judgze Morrison’s charge to
the Grand Jury, that I am at a loss to understand, viz.: “ I
see also that there is a person in custody for want of surcties

that be will appear as a witness.  This is altogether illegal,
becnuse many persons in this way might be wnost cruelly !
treated. The magistrate who did so is liable to an action of i
false imprisonment, and could be made pay heavy damages .

for eending a man to gaol under circumstances which did not
warrant it.”

The Magistrate’s Iland-Bouk, by the Iate R. Dempsey, Esq.,
page 20, secems to be at complete variance from the judgo's
opinion ; and I, as well as other justices of the peaco here,
am ata loss to understand the matter satisfactorily, and would
thereforo most respectfully solicit your opinion, in the next
issue of your truly valuable journal, if you deem it worth
your notico.

I am, Gentlemen, your obedient servant,
C. Kxowwson, J. P.

[We have not seen the * Magistrate’s Hand-Book,” to
which our correspondent refers ; but it is no sufficient excuse
for & mngistrate to say he has been misled by an erroneous
statement of the law in a text-book treating of his dutiee.
‘The law is clear enough, that such a commitment is illegal,
although the common practice, with few exceptions, certainly
has been to commit a witness in a criminal charge for wantof
sureties. Mr. Justico Morrison’s warning was appropriate,
and his caution not unnecessary ; and in speaking, the learned
judge gave no uncertain sound. Let us suppose a case. Qur
correspondent himself, say, is distant from home, at a nlace
where he is not known, and happens to see a felony commit.
ted. Well, the offender is brought before a magistrate on the
charge, Our correspondent appears, gives cvidence, and the
party charged is committed for trial. The magistrate says,
“Mr. K., you must find sureties for your appearance to give
evideuco at the trial.” lie replies, ““ I am a perfect stranger
here; I know nobody, nnd have not the means of securing
bailsmen, even if I found persons willing to bo bound for me.
I am perfectly willing to attend at the trial, and give evidence
as tv what I saw, and enter into my own recognizance to do
8o.”  *“But,” the magistrate says, *‘ that will not do; you
must find sureties, or I shall commit you with the accused till
he is tried.” Mr. K., naturally enough, might say, * Well,
that is rather hard. I accidentally witnessed the commission
of a felony; I promptly gave information of the fact, and I
have every wish to see justice done; yet I am to go to gaol,
because 1 am urable to do what is unreasonably required of
me. If Iam to be punished for thus deing my duty, 1 shali
take good care that hereafter Isce nothing that may bring me
into trouble; orif I do see it, will keep the knowledge to
myself. I wiil give no aid to Justice, if she makes use of my
own act to imprison me without crime.”

We need not argue out the poiat. Every one may see, on
reflection, that the law, as laid down by the learned judge,
may well be vindicated, and that the practice condemmned is
crucl and unjust. Magistrates should always pay strict atten-
tion to tho judges’ charges. Theirs are no hasty, ill-consid-
cred utterances. Upon new points, the judges frequently
confer together in Eogland and Ireland, and probably do so
bere. At all events, a magistrate may feel quite sure that ho
is not wrong, when he avoids o course which one of the
judges pronounces to be illegal and improper.

If a witness refuses to become bound bimself, upon being
required sv to do by the magistrate, he may be committed to
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gaol until ho conform, or until the trial can bo had, and there
would bo nothing illegal or unjust in this.—Eus. L. J.]

' REVIEWS. B

Tue Insorvext Acr or 1864, with NOTES, TOGETHLR WITH TUE
Reies or Pracrice anp tur Tantrr of Fres ror Lowew
Caxana, By the Hon. J. J. C. Abbott, Q. C., M.P.P.
Quebee: Printed by George Desbarats and Maleolm Caine-
ron, Printers to the Queen’s Most Excellent Majesty, 1864.

We have to thank the editor of this useful and much needed
manual for an early copy of it. Ile having Lieen to a great
extent the father of the Act, is perhaps, of all others, the best
fitted to explain its provisions.

A good system of insolvency is, as we exvlained in our
issue for September, when reviewing the Act, necessary in
cvery mercantile community. Since then it has hecome more
familiar to many of our readers. It is unnccessary therefore
for us to recapitulate further what we then said.  'We have
seen no reason to change the opinions which we then ex-
pressed.

The Act is now bheing subjected to the touchstone of experi-
ence.  In our last issue we published three decisions as to the
interpretation of some of its decisions, In this number we
publish some additional decisions. No great difficulty has so
far been felt in the endeavor to work out the Act. New
measures, iike new men, require time to beget the confidence
of the public. The more we become acquainted with the de-
tails of the Act the better we shall like it.

Time was given by the Legislature to the Judges of the
Superior Courts of Common Law and of the Court of Chan.
cery in Upper Canada, or any five of them, of whom the Chief
Justice of Upper Canada, or the Chancellor, or Chief Justice
of the Common Pleas should be one, to frame and settle such
forms, rules and regulations as should be necessary under the
Act, and to fix and settle the costs, fees and charges to be
paid to and collected by attorneys, solicitors, counsel and ofti-
cers of the courts. Similar powers were given to the judges
of the Superior Courts in Lower Canada. The judges of the
Superior Courts of Lower. Canade have, as appears from the
publication before us, taken the lead of their professional
Lrethren in Upper Canada: though we have reason to believe
that the latter will not be long behind them. ‘The Lower
Canada Rules are embraceddn four pages of the work before
us. The tariff of fees are cinbraced in less than three pages.
WWe are not in a position to pronounce an opinion cither on
the Rules or Tariff framed by the Judges of Lower Canada.
Some of the fees however, we may mention, seem to be liberal,
and worthy of acceptance by men of talent.  Thus,

Attorney’s fee, on behalf of plaintifi, for rendering pro-

ceedings to appointment of official assignee........ 230
Attorney’s fee, if matter contested, additional.......... 20
Counsel fee &t CNQUITY . - v ve i aieiriinoeneneeinnnns 10

Attorney's fee on behalf of defendant, if not contested..
So on petitions in appeal,

Attorney’s fee for petitioner, if not contested .......... 210
If contested. ...civeiiennieinnnn ettt 20
To atwrney for respondent. . oovuvveeiiiiai i, 15
Claimants attorney on claim. covoiiei e, 20
Contestants attorney ........ e te et 20
To applicant’s attorney, if not contested............... 15
If contested with enguele. .. ooviiieiiai il 25
1f contested with enquele. ...l 35

If the judges of flppcr Canada desire to secure the support
of leading men in the profession, in the carrying out of the

provisions of the act, they will not be less liberal than the
Judges of Lower Canada. It is to be hoped that they will
not aliow themselves to be guided by any analegy to County
Court fees.  In those courts the fees paid to counsel and attor-
neysbear no due proportion to the amount disbursed in a suit,
and are in_themselves contemptible.  The labor performed is
quite cqual to that required in the Superior Courts. The skill
required is quite as great, and the only fees allowed are not
more than half what is allowed in the Superior Courts. The
conscquence is, that cven successful litigants are often com-
pelled to bear costs between attorney and client, which in
reason and justice should be thrown upon their adversaries.

We do rot quite approve of the system which hasgrown up
in Canada, of throwing all sorts of work upon judges of
Superior and Inferior jurisdiction. The judges, generally
speaking, have more than enough to do in the performance of
the dutics wihch they are sworn to perform, without actingas
scriveners to the legislature. It is usual in England, to em-
ploy skilled barristers for purpose of preparing gencral rules
when required, in aid of anew system of bankruptey, insol-
vency, or other branch of the admiuistration of justice, It is
usual also, liberally to pay the barristers for their responsible
work. Here, the legislature is mean cnough to throw the
work without pay, upon overworked judges, all paid for work
they are sworn to perferm.  We trust such legislative mean-
ness will soon cease te exist in Canada.  Ttis unworthy of
our country.

‘The notes appended by Mr. Abbott to cach section of the
insolvency act, are copious, but of course much dependent
upon the French laws of Lower Canada. This will will have
a tendency in some degree, to restrict the circulation of tho
book to Lower Canada. But while drawing copiously from
the fountains of the French Civil Law, the editor has not been
unmindful of the many currents of English cases, which serve
to illustrate his argument and explain his text.  The book is
almost as usefulin Upper as in Lower Canada, and uuless
somo other and better work solely devoted to the working of
the law in Upper Canada soon appear, we must cheerfully
recommend it to the consideration and support of our readers.

The reputation of the author, both in the Legislature and at
the bar in Lower Canada, is of itself sufficient to secure for his
book a passport wherever his name is hnown ; and with such
materials as he had at command, Mr. Abbott has acquitted
himself ably and well.

APPQINTMENTS TO OFFICE, &c.

VICE CHANCELLOR FOR UPPER CANADA.

The Honorable OLIVER MOWAT, QC., to bo ono of the Vice Chancellors {n
and for Uppor Capxda, In the room and stead of the Hon, James C. P, Eston,
duocexsad. (Gazetted November 18, 1864.)

NOTARIFES PUBLIC.
JAMES FREDERICK DEXNISTOUN, of Peterborough, Etquive, Rarristerat.
Taw, to bo & Notary Publie In Upper Canuds, (Gazetted Novembor 19, 1664.)

WILLIAM HOI'E, of Toronto, Ezquire, to be s Notary Public iu Upper Canada.
(Gnazeticd December 3, 1863.)

JAMES PETER WOODS, of Stratford, Esquire, Barrister at-Law, w0 bs a No-
tary Public in Upper Canade. (Gazettcd Decernber 3, 1864.)

WILLIAM HALPENNY, of Renfrow, Esquire, to be a Notary Public in Upper
Canada, (Gazotted Decomber 3, 1884.)

REGISTRAR.

JOHN MENZIES, Esquire, to be Registrar of the North Ridlpg County of
Lanatk. (Gazotted December S, 1504.)

TO CORRESPONDENTS.

“L. 8.”—TUnder “Division Courts.”
“QBSIRVAR"—* 0, Kx0wlaow'—~Under ** Gsneral Correspondence.”



