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DIVISION COURTS.

OFVICERS AND 3SUITORS.

Crerxs.— Forms under the late Act~\We have
received forms {rotn Mr. Kiotz aud Mr. Lloyd, for
which, it so wppens, several applications were
made 10 us by other Clerks. "Through the attention
of the gentlemen named, we are enabled to lay
before our readers the subjoined forms under the
late Act, which have been approved of by the
Judges of the Counties they are intended for.

The form of Transcript from the county of Wa-
terloo appears to be substantially the same as that
used in the county of Simcve. No doubt either
may be safely followed :—

Form of Transcript of Judgment in uss in Co. Faterloo.

TRANSCRIPT OF ENTRY OF JUDGMENT,
Pursuant to the Act 18 Victoria, chapter 125, section 8.

In the Second Division Court for the County of Waterloo,
held the day of 18 .

No.— Between , plaintiff, and ————, defendant.
It was ordered that the defendant do pay the plaintiff the

sum of for Debt, and for coste, within
days.
Arnount of Judgment,.............. £
Additional Costs,................ .

Additional Interest,............ ...

Total amount,...............
Amount paid.............. ..... .

Amount Due............ .

I, 0110 K102, Clerk, of the Second Division Court for the
County of Waterloo, do hereby certify and state, that the
Judgment in the above suit was recrvered on the ——— day
of one thousand eight hundred and , and that
the amount unpaid un the said Judgmunt is : —

Given under tho Seal of tho said Court this—— day of.
ong thousand eight hundred and

Clerk.

To Ciork of the
Count— of

Division Court for the

Form of Transcript of Judgment is ues in Cr. Stmcoe.

In the Firet Division Coutt of the County of Simcoes.

Transcript of the entry of a Judgment rendered by the
said Court at the gittings thereof, held at Baitie, in
tho said County, on the day of , A.D.
185 , in & suit numbered A.D. 185 .

Between o——— , Plantift,
and

y Defendant.

Judgment for Plainufl pounds, &c., for , and

~——— pounds, &¢c., coste, to ba paid in

30

(L.S.}

days.

[ngrs———

e ——

Amount of Judgment. .
(Debt and Costs) £0 0 0] Pursuant to lhoé)rovu'xonl‘of
an Act of tho 18th Victoria,
chapter 125, 1, Thomas Lloyd,
Clerk of the said First Divisica
Court,do ceruify thatthe above
transernipt is correct and dul
taken from the procedure boo
of the sanl court, and that
judgment in tho sbove cause
, 185 , was recoverad at the date
. above stated, viz., the ———
day of &ec.; and further, that
the amount unpaid on the asid
judgment is pounda,
&e., as stated in the mergin
hereof.

Warreot of Exeoution

£000
Paid

Amount unpaid, . . £00 0

Given under the Seal of the sa:id Court this ——— day of ——,
A.D. 185 .
, Clerk.

e——— Divisiog Ceurt g

To ,» Clork of the

Count of

for the

Form of Esscution on Transcript of Judgmens.

Sn the First Division Coust of the County of Simeoe.
Between A. g., Plawtiff,

an
C.D., Defendant.

Wrsanis, atthe mttings of the ———— Division Court for the
Count of , bolden at — , 10— —,
on the day of , by the judgment of tho
said Court the said plaintiff racovered against the
satd defendant the sum of , for — , with
for costs; which said and costs were
ordered to be paid by tho said defendant st a day
now past, as zppears by a tranacript of the entry af
such judgment, attested by the Seal of the said Court,
certified and signed by , the Clerk
thereof, and sent and addressed to the Clerk of this
—— Division Court ot the County of Simcoe, pursuant
to the provimons of an Act of the 18th Viclora, ehapter
125 : And whereas it further appears by cortificate
at the fuot of the said tranacript, attested, certified,
signed, sent and addressed as aforesamid, that the
amount unpaid upon the said judgment is pounds,
&c., which said transenpt and cestifioate :i duly
entsred in the books of this Court.

These are therefore, &c., (23 in schedule, form No. 20 te
«of £5),” the said sum of —— pounds, &c., aud your
lawful fees, &c., (as in form 20 to the end, onlv
instoad of using the words ‘4o the Clerk of the Court,’
&t the conclusion of the form, aay *to the Clerk of
this Court.”’)

Given ur.der the Sezl of the said First Diviston Court «f the
County of Simcoe, this —— day , A.D.iB5 .

To ———— ————, Bailiff of the said Court.

(L.S.)

Clerk.

Barntrrs.—Acting under Execution.—To seversl
Communications which have been received from
Bailiffs, we give this present reply—that the ques-
tions proposed arc too numerous and complicated
to put in satisfactory shepe in one number of the
Law Journal ; but we hope that a Treatise on then
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office and duties, to appear in our columns, will
shortly give information on every particular de-
sired: if not we will undertake to resolve the
questions ourselves at an early day.

There is one maiter, however, that a “ City Bai-
liff” submits which may not admit of delay. It is
not in our opinion illegal for a Bailiff, acting under
a D.C. Execution, to break open a stable-door on
defendant’s premises to seize a horse belonging to
him without a previous demand and refasal. Al
though a demand should properly be made before
such violent measures are resorted to, yet the act
is not in itself illegal. The case of Wihite v. Will-

shire related to the breaking open «n dnner door of

a dwelling-house, and does not bear on the point.

The case Penten v. Browne, 1 Sid. 18], supports
the view we take. It is the outer door of a durell-
¢$ng-house or building connected with or within the
pame curtilage as the dwelling-house that may not
be broken open to execute a F¢. Fa.

Orricers.—Clerks and Bailiffs will see that we
are exerting ourselves on their behalf, and are wil-
ling to expend our monies for their benefit. The
Law Journal has given them at least a full retarn
for their support.  Nearly every letter received ex-
presses the utmost satisfaction, and many of the
Officers have exerted themselves for the Law Jour-
wal. With the prospect of greatly inereased value
in the new Vo{ume, we confidently ask Ofticers
to make the Work known amongst their acquaint-
ances who are not already subscribers, as this will
tend to increase our usefulness by securing a wider
oircnlation, and will enable us continually to keep
on improving. In doing this, they can state the
fact that the Law Journal is intended not only for
Officers and Suitors of the Courts, but for Magis-
trates, Coroners, Local Authorities, and Municipal
Corporations, as a reference to our pages will
show. They can serve us and themselves by the
same act, if each Oflicer would procure a few new
subscribers to commence with the coming Volume.
Some few Clerks and Bailiffs (less than ten per
cent on alljn U.C.) have hitherto not taken the
Law Journal, we send them this number and will
commence sending the numbers regularly with the
new Volume. Those who are indifferent te infor-
mation on the subject of their duties, or who do
not think they will receive an equivalent for the
#rifling subscription, will be pleased to return the
numbers in a cover open at the end, with their
names marked on fhe cover.

SUITORS.

The Plasntiff preparing for Trial.—The plaintiff
having entered his ¢laim with the Clerk may find
it convenient at the time to order out Subpcenas for
his witnesses, It will be better to give in a

list to the Clerk showing the names of the wit-
nesses in full, with their places of residence. The
safer course in all cases 1s to leave with the Clerk
a suflicient sum for a tender of expefises to each
witness @ if it be suspected that any of them will
be wmeilling to attend o tender of expenses accord-
ing to the Tarifl is indispensable—to enable the
Court to punish a witness for non-attendance,
his expenses should be paid or tendered with the
Subpeena.  There is no obligation on the plt. to
have the Subpeenas served by the Bailiff, for service
by any literate person is just as valid, but to avoid
any difficulty about the service, it is recommended
to employ the proper Oflicer in all casex.  Should
the plt., hlowever, undertake to serve, let him re-
member that a true copy of the Subpeena is to be
given either personally 1o the witness or left with
some person for him at his place of abode. 1f the
plit. wishes to avail himself of the dft’s. testimony
he should summon him in the same way as any
other witness.

It is not unusual for the plt. to defer taking out .
Subpeenas until he sees if the dft. pays or confesses
or in part admits the demand, or whether he pleads
a tender or puts in a special defence under some
particular Statute. Defences, as a general rule,
must be put in six days before the day of trial, so
the plt. (unless the witnesses reside at a distance
from the Clerk’s office) should go not earlier than
five days before the Court day, when he will be
able to ascertain if a defence 1s put in and what
witnesses will be necessary. It may be observed
that the object of the Subpcena is to enforce atten-
dance, but if a witness attend without a Subparna
it is sufficient, and he may be called on if in Court.

m—

ON THE DUTIES OF MAGISTRATES.

SXETCHES BY A J. P.
(Continued from page 182.)

MODE OF COMPELLING THE APPEARANCE OF PARTIES.

In acting under the general rule prescribed by
the 16 Vie. (c. 178) the Justice, as has been already
shewn, may issue & warrant or a summons in the
first instance, as may be deemed expedient. In
cases for small larccnies and other offences in the
nature of a felony, many of which are now punish-
able on summary conviction, it will be proper to
issue a warrant rather than a summons in the first
instance, But let it be borne in mind, in issuing
a warrant, that the information must be on oath,
and the matter thereof substantiated to the Justice’s
satisfaction, and that greater caution is necessary
than in a summons, fer if the proceeding be erro-
neous and the defendant be arrested under the
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warrant he can maintain an action for false impri-
sonment.

The Summons.—If the case is one in which Jus-
tices have not the power, or donot deem it expedient
to issue a summons, upon having the facts show-
ing a primé fucie casc before the Magistrate, he
will issue a summons directed to the defendant,
requiring him to appear and answer to the charge.

Before the passing of the Act 16 Vie., c. 178,
there was no general form of summons, and it was
directed, either to the party or to a constable, but
a form is given in that Act, and it is requisite in
all cases that the sunmimons be directed fo the party.
In acting under those Statutes which provide a
form of summons, it might render the proceedings
more strictly regular if such form was adopted, but
asthat given in the recent Act contains all necessary
requisites for every case, it will be proper to use 11
universally.[a]

The summons should recite briefly the matter of
the complaint, but at the sanie time with sufficient
fulness and certainty to apprise the defendant of
the nature of the offence charged against him, that
he may be enabled to prepare for his defence ac-
cordingly. It shonld also set forth the names and
additions of the complainant and defendant—ithe
name and jurisdiction of the Justice granting it, and
when the information was laid before him—the
time and place where the defendant is to attend—
and it should be dualed and bear the signature and
seal of the Magistrate.[5]

(T0o BE CONTINUED.)

[a] Summons to the Defendans vipon an Infurmation or Complaint.

5

, {labourer)

Proviuce of Ganada.
(County, or UnitedCounties, o
as the case nay be) of-

To A. B. of

Whereas informatien hath this day been laid (or complaint hath this day been
made) before the undersigied, {one) of Yer Magesty’s Justives of the Peace in
and for the said (County or United Counties, City, Town, §. as the case may be)
of- for that you {here state shortly the matter of the information or complarnty;
These are theretore to convuand you in Mer Majesty’s nante, 10 he and uppear
on at ovcluck i the forenoon, at . before me or such Justices
of the Peace tor the sald (Cownty or United Cowntics as the case ey be) as may
then be there. 10 answer the said inforination (or complaint), and to be further
dealt with aceording to Law,

Given nnder (my) land and Seal this

day of in the year of our
Lord ,at

in the (County, or as the case may be) aforesaid,

J &,

(18]

[5] It is said to be the practice hefore certain Police Magistrales, and in places
where a great deal of business fajls on one or two Mg

istiates, to sign sun-
monses, & ¢., in blank, Jeaving them with the Clerk o issue at his diseretion ;
this practice is objectinnable and dangerous, and shoukt be discontinued. It
was at one time foliowed in Englaad, but being regarded as hizhly censurable.
and replete with mischief. it was condemned by thie Cowrts there, The Judges
of the Court of Queen’s Bench have laid down the necessity of regularity and
actual interference of the Justice himself in all the procecdings purporting to
have taken place before him; and there is a cuse where a Magistrate was eon-
vieted and fined £100 on a prosecution, where his Clerk only had taken the
examinations, although the Magistrate was vary infinm, and had applied 10
have his name taken out of the commission, See R, v. Abraham Coastable
cited 1 Ad. & E. (N, 8)89%.  See also, TN & R. 633. Candle v. Seymenr, 1
Ad. & B, (N.Y.) 859,

————
ON THE DUTIES OF CORONERS.

Il.—PROCEEDINGS IN RELATION TO INQUESTS.

{CONTINUVED FRoM PaGR 185.}

10. Casual Death—By a Fire.

CaprioN as ante p. 184.] do upon their oaths say, that on
the day of , in the year aforesaid, at the Town
aforesaid, in the County aforesaid, the warehouse of T. C.
there situate, casually took fire, and the said H. H. being
then and there present, and aiding and assisting to extin-
guish the said fire, it g0 happened that a piece of tinmiber;
by the force and violence of the said fire, then and there
accidentally, casually, aud by misfortune, fell from the
top of the said warehouse, in and upon the head of him the
sald L. H., by mcans whereof the said H. H. then and
there received one mortal fractute on the head of him the
said H. H., of which said mortal fracture the said H. H
trom the said — day of , in the year aforesaid, until
the day of the same month in the sdnie year, therey
and also at a certain Hospital situate in the Town aforesaid;
in the County aforesaid, did languish, and languishing di({
live 5 on which said day of » in the year aforesaid,
at the hospital aforesaid, in the Town ard County aforesaid,
the said H.H. of the mortal tracture aforésaid did die: and
so the Jurors aforesaid, upou their outh aforesaid, do szy that
the suid H. H. in manner and by the means aforesdid; acci-
dentally, casually, und by mistortune, came to his death,
and not otherwise, and that the said picce of timber was
the occasion of the deuth of the said H. H., and is of the
vaue of sixpence, and the property, and in the possession
of the said T. C.

In witness, &c. [Attestation as ante p. 184.)

11. Casual Death—By being Burnt.

Capriox as ante p. 184.] do upon their oatlg say that the said
H. H,, on the day of —, in thé year aforesaid,
Leing alone i1 her room or apartment, in a ceriain dwelling
house situate in the Township aud County aforesaid, it so
happened as she the said H. H. was then and there sitting
by her fireside, that the woollen petticoat of her the
said H. H., which she the said H. H. then and there had
ou her body, accidentally, casnally, and by misfortune,
took fire, by meauns whereof, and {roni the smoke and lames
arising from the said fire, the said H. H. was then and
there suffocated and burnt, of which said suffocation and
burning the said H: H. then and there instantly died: and
so the Jurors atoresaid, upon their oath aforesaid, do say
that the said H. H., in manner and by the means aforesaid,
accidentally, casually, and by misfortune, came to hef
death, and not otherwise.

In witness, &c. [ditestation as ante p. 184.]

-

12. Casual Death—By Starvation.

Caprrox ds ante p. 184.7 do upon their oaths say, that the
said 1. H., on the —— dav of » in the year aforesaid,
through the inclemency of the weather, and the want of
the common necessaries of life, and by no violent ways or
means whatsoever, to the knowledge of the said Jurors, at
the Towuslip aforesaid, in the County aforesaid, did die.

In witness, &c.  [ditesiation as ante . 1841

13. Howmicide by a Madman—Hanging himself.
CartioN as ante p, 1847 do upon their oaths say that the sajd
I1.H. not being of sound mind, memory, and understandin
but lunatic and distracted on the ——-~day ofe_. in tf&
year aforesaid, at the Township aforesaid in the County
aforesaid, ene end of a certain piece of small cord ef no
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valuo, into an iron staplo then and thero fastenod into tho
ocoiling of a cortain room of him the said H.H. in the dwoell-
ing-house of one ———~ ——, there situato, and tho other end
theroof abont his own nack, then and there did fix, tio, and
fasten, and therewith then and thore did hang, suffocate,
and strangle himself, of which saidl henging, eutlocation,
and etrangling, ho the said H.H. then and there instantly
died ; and eo the Jurors aforesaill, upon theiroath aforesaid,
do say that the said H1.11. not being of sound mind, mermory,
and underatanding, but Junatic and distracted, in the man-
nor and by the weans aforesaid, did kil himself.

In witness, &c. [Attestation as ante p. 181.1

14, Felo de se—Cutting Ris throat.

Carrion as ante p. 184] do upon their oaths say that the said
H.H. not having the fear of Gon before his eves. but being
moved and seduced by the mstigation of tho Devil, on the

day of —— 1n the year aforesaid, with force and arms,
&o., at the Townslup aforesmid 1n the County aforesand, in
and upon himself, in the peaco of Gop and ot our saxd Lady
the Queen, then and thete bemg, foloatously, wilfully, and
of his malice aforethought, did make an assault ; and that
the said H.H. with a cettain razor of the valve of sixpence,
which he the said H.H. in ks nght hand then and there
had and held, tho throat of him the said H.H. then and
there did stnike and cut, thereby then and there giving
unto himself with the razor aforesaid in and upon the throat
of him the said H. H. one mortal wound, of the length of
three inches and of the depth of one inch, of which said
mortal wound he the said H. H. then and there instantly
died : and so the Jurors aforesawd, upon ther oath aforesnu?,
do say that the smid H. H., in manner and by the means
aforesaid, felonious!y, wilfully, and of his malice afore-
thought, did kill and murder hunself, against the peace of
our srid Lady the Queen, her Crown and digmity.

In wituess, &c. [Attestation as ante p, 184.)

15. Felo de se—DBy Poisoning.

Carrion as ante p. 181.] do upon their oaths say, that the
said H. H., not having the fear of Gop before his eyes, but
being moved and seduced by the mnstigation of the Devil,
and of his malice aforethought, wickedly contriving and
intonding with poison, wickedly, feloniously, and of s
malice aforothought, to kill and murder himself, on the
—— day of —, in the year aforesaid, with force and
armos, at the Township aforesaid in the County aforesaid,
feloniously, wilfully, and of his malice aforethought, a
large quantity of a certain doadly poison called white
arsenic, to wit, two drachms of the said white arsenic, into
and with a certain quantity of tea infused 1o warm water,
feloniousaly, wilfully, and of his malice aforethought, then
and thers did put, mix, and mingle, the said H. H, then
and there xvelenowmg the said white arsenic so as afors-
esid by him put, mixed, and mingled with the aaid tes, so
infused 1n warm water as aforesaid, to be deadly poison;
aad that the said H. H. a large quantity, to wit, half a pint
of the said tea in which the sai&‘ white arsenic was 8o put,
mixed and mingled by the said H. H. as afc:esaid, after-
wards, to wit on the day and year aforesaid, at the Town-
ship aforesaid, in the County afuresaid, foloviously, wil-
fully, and of his malice aforethought, did take, drink, and
swallow down, by means whereot ho the said H. H. then

In witness, &o.

and a0 the Jurors aforesaid, upon their cath aforesaid, do
say that tho eaid H. I1. 11 manner and by tho means aforo-
sanl, feloniously, wilfully, and of his malice aforethought,
did kill and murder himeelf, against the peaco of our said
Lady tho Queen, her Crown and dignity.

In witnoss, &o. [Attestation as ante p. 184.]

16. E.wcusable Homicide—In defence of person.

Caprion as ante p. 184.] do upon their oaths eay that on the

——lay of——in the year atoresad, at the Towuslup afore-
eaid and in the County aforesaid, the smd 1. H. being in a
certain common drinking-room belonging to a public-houso
there situate, known by tho sign «f ‘the Plough, in which
said common drinking-room, ono T. C. of the Township
aforesaid, in the County aforesaid, labouter, wnd also divers
others persons, was and wore then and there present, tho
said I1. H. without any cause or provocation whatsoever
given by the said T. C., did then and thero menace and
threaten the said T. C. to turn him the said T. C. out of the
e2id common drinking-room, and for that purpose did then
and there lay hold of the person of him tho said T. C., and
on him the said T. C. in the peace of Gop and of our said
Lady tho Queen then and there being, violently did make
an assault, and him the said T. C. without any cause or
provecation whatsoever, did then and thate beat, abuse and
tl-treat, whereupon the said T.C. for the preservation and
satety of his person, and of inevitable necessity, did then
and thero, with the hands of him the said T.C. defend him-
self against such the violent arsault of him the said H.H.
as it was law!ut for him to do, and tho said H.H. did then
and there recerve against tho will of him the said T.C. by
the falls and blows which he the said H.H. then and there
sustained by his the said T.C’s. so defending himesolf as
aforesaid, divers mortal bruises in and upon the head, back
and loins of him the said H H., of which eaid mortal bruises
he the aid H.H. fiom the said —— day of —- in the year
aforesaid, until the —— day of the same month, in the
same year, at the Township aforesaid, in the County afore-
said, did languish and languishing did live ; on which said
day of in the year aforesaid, the said 1I.H. at the
Township aforesaid, in the County aforecaid, of the mortal
bruises aforessid did die; and so the Jurors aforesaid upon
their oath aforesaid, do say that the said T.C. him the said
H.H. in the defence of himself the said T.C. in manner
and by the moaus aforesaid did kul and slay.

[Attestation as ante p. 184.]
{TO 3X CONTINTRD.)

A N ——

T —— e —

U. C. REPORTS.

GRNERAL LAW,

In x». Scort ©. Tus Monicipar Cooxci oy iz City or
Orrawa.

(Reported by C. Rotinson, B, Bamisier-at-Lake,)

Kehood Thustocs—Assessmons anss be egual «a proportion o the ratadle property.
fQ.B. T, T. 19 Via.)

Mr. Hellitzell obtained Rule nist this term to quash By-Law

124, passed by the Municipal Council of the City of Ottawa
on the 27th August last, on the %rounds that the School
Trustees of the said city had no authonty todemand from the
Municipal Council a distinct sum for each ward of the eity
for school purposes ; and that the Municipal Council had no
right to levy a different rate for each ward for such purposes.

caid last-mentioned day in the yearaforesaid, at the Town-| The by-law is entitled ¢ - B7-Law to :mpose cortain Rates
ship aforesdid, in the County aforessid, he tho said H. H. {for School purpossy, during the curront year, within the City
of the peivon, sicknees asd disternper eforeszid, did die: |of Otewa.??

and there became sick and greatly distempered in his body,
aad of the poison aforesaid, and of the sickness and dis-
semper occasioned thereby, fiom the said —— day of ——
in the year sforesaid, until the —— day of the same month,
in the same Jear, in the Township aforesaid, in the County
aforesaid, did languish, and languishing did live ; on which
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It recites that the school trustees for the city of Ottawa had
demanded from the Munieipal Council the following sums of
money, to be levied from the several wards respectively, for
school purposes during the current year, viz.: from Oitawa
ward, £340; from By ward, £335; from St. George’s ward,
£186 ; from Victoria ward, £136 10s.; and from Wellington
ward, £154. An1 it enacts that in order to provide the several
sums so demanded, there be imposed, levied, &c., in addi-
tion to all other rates, during the current year, the following
rates on all taxable property in each of the wards, viz.: in
Ottawa ward a rate of 1s. 2id. in the pound; in By ward a
rate of 8%d. in the pound ; m St. George’s ward a rate of 5d. ;
in Victoria ward a rate of 63d.; and in Wellington ward a
rate of 3d. 5-6 in the pound.

Rosrxson, C. J.—We do not find anything to warrant this
by-law. It is certainly at variance with the leading principle
of the agsessment laws, which requires that all rates shall be
imposed equally upon the ratepayers of the municipality, in

* proportion to their ratable property ; and the school laws do

not seem to sanction a departure from that principle in respect
1o rates to be imposed for school purposes. The intention of
this by-law may have been just and reasonable, but no
anthority has been pointed out for such a mode of rateing.

Rule absolute.

IN Re. BryanTt v. THE MUNICIPALITY OF PiTTSBURG.

(Reported by C. Robinson, Esq.y Borrister-at-Law.)
Under 14 §16 Vic., ch. 109, sec. 16, a By-law passed by a Township Municipality
creating a debt on the credit of the Township, must be published before Being passed.

The By-law must also contain in the body thereof a statement of the whole assessable
property of the Township.

And it should express thas the rate thereby imposed was impused over and above all
other rates ; also, the sum to be raised in each year irrespective of the profits : also,
the day when the byrlaw was to take effect. .

[Q.B.T.T. 19 Vic.]

In Easter Term last Mr. Hagarty obtained a rule on the

. Munieipality of Pittsburg to shew cause why a by-law No.

8 of last Municipality passed on the 16th of December, 1854,
should not be quashed with costs.

1st, Because the money to be raised under it is for the
purpose of paying off a debt occasioned by the purchase of a
work out of the limits of the municipality, viz., the Cataraqui
Bridge.
2nd, Because this by-law does not express that the special
rate per annumn to be levied under it is to be levied above and
in addition to -all other rates.

3rd, Because it contains no clause appointing some day
within the financial year in which the by-law was passed
when the same shall take effect. '

4th, Because it never was duly published as required by
statute 14 & 15 Vic. ch. 109, sec. 16, or in schedule of that
Act, substituted for 12 Vie., ch. 81, sec. 177.

5th, Because it was not duly published as finally passed
and amended, which the law requires.

6th, Because it provides that the money assessed for turn-
piked roads in 1854 shall be applied to a swking fund until
the sum of £5,000 shall be paid oft, which 1s a misappropria-
tion of money assessed under a previous by-law.

On the 27th of June 1854 the municipality of Pittshurg
passed a by-law (number 6,) to provide for taking and sub-
scribing for stock in the Kingston, Pittsburg and Gananoque
Road Company.

This by-law recites that it was desirable for the munici-
pality of Pittsburg to contract a loan for enabling them to
take stock to the amount of £7,500 in the stock of the King-
ston, Pittsburg and Gananoque Road Company, and in con-
nection therewith to acquire the Cataraqui bridge for the
purpose of enabling the Company to make the said road, for

the construction whereof it was formed ; whereby the inter-
ests of the said municipality and surrounding country will be
greatly benefitted, and the inhabitants thereof, as well as of
the city of Kingston and others will be provided with greater
facility for bringing their produce to market; and that in
order 1o liquidate the debt or loan so to be created, it was
necessary that a special rate, above and in addition to all
other rates, should be levied annually on the whole rateable
property of Pittsburg : which sum to be annually raised will
amount to in 1854, £1,200, and in 1855 to £1,150, and so on
diminishing gradually to 1863, when the sum would be £795:

Tt further recites that the whole rateable property of Pitts-
burgh, according to the returns for 1853, amounted to £84,000
and that the following annual rates in the pound upon rateable
property would be required for paying the loan and interest,
and for creating a sinking fund for paying the principal, viz. :
for 1854, 3d. 3-7 in the pound; for 1855, 3d. 3-10, do.; for
1856, 3d. 6-35, do.: and so on diminishing the rate to 2d.
19-70 for 1863.

It then enacted that the municipality of Pittsburg should
subscribe stock in the Kingston, Pittsburg and Gananoque
Road Company to the amount of £7,500; that Debentures
shall be duly signed for sums not less than £25 each, at 6 per
cent interest, payable half yearly, to the amount of £7,500,
redeemable 1-10th on the 5th of January in each year, (1855
to 1864 inclusive) with interest payable on 5th January and
5th July in each year; that for the payment of the said loan
and interest, in the time limited, a special rate is levied each
year on the said amount of rateable property in the township,
amounting, &ec., (following the recitals in the preamble);
that the following annual rate in the pound, for the respective
years following, shall in the said years be assessed and levied
out of the said whole real and personal rateable property in
the township, namely, for 1854, (enacting the rates stated in
the preamble); that the said by-law shall come into effect on
the day after the day of meeting of the Municipal Council of
the said township, which shall%)e held with reference to the
passing of this by-law under the Municipal Corporation
Amendment Act of 1851, cap. 109, sec. 16; that the Muni-
cipal Council may dispose of the stock to be subscribed ‘as
they may think ht, and shall apply the dividends and pro-
ceeds thereof according to law, and for the advantage of the
municipality ; that all'the enactments of the Parliament of’
Canada, then in force, as far as they are applicable to .
this by-law, shall be held to apply to .it, and be incorpo-
rated therewith. A copy of a proposed by-law enacting
only the above provisoes, was published ¢u 25th Mareh,
1854, with the ordinary notice signed by the Clerk of the
Couneil, that it was a true copy of a proposed by-law to be
taken into consideration by the municipality of Pittsburg on
the 27th June, 1854, at which time the members of the muni-~
cipality were required to attend, but when it was discussed
on 27th June, 1854, a clause was added as the eighth and last
.clause, “that instead of £7,500 the Reeve shall take stock to
the amount of £5,000 in the said Joint Stock Road Company,
and that the rates for the payment of the interest and the
redemption of the Debentures to be issued should be raised
and levied to cover £5,000 only, the provisions of the by-law
remaining the same as a gvarantee, to the holders of the said
Debentures ;> and the by-law No. 6 passed on 27th June,
1854, in that amended form.

The by-law No. 8, which is now moved against was passed
16th December, 1854, it is intituled a by-law providing for
the issuing of Debentures and payment of the interest thereon,
authoriged by by-law Ne. 6, passed 27th June, 1854, but not
repealing the said by-law for taking £5,000 stock in the
Kingston, Pittsburg and Gananoque Road Company, and for
creating a sinking fund from the profits of the said Road, to
relieve in part the full amount of taxes provided in the before
mentioned by-law, and to assist in retiring said Debentures.

_ And whereas £5,000 has been subscribed for 1,000 shares
in the Kingston, Pittsburg and Gananoque Road Company,
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in conneetion with the purchase of the Citara i Bridee, and

10 prevent any loss to the township in the sale of the Delen-
tures, the Reeve and ‘Treasurer were therely suthorised and |
sequired to prepars amd ixsue on the ul)plicmiun ol the Pries-
ident of the Road Company, Township Debentures to the
amount of £5,000, bearitze intetest at six per cent petanuuin,
nayable half-yearly, to be redeetable it the el ol ten years
m - uemer therent mentioned § and saeh Debentures were
directel to be prepared and issned nrsuch sitms s the Com-
pany way require,

2ud. That for paying the juterest on the Debentun @ @i
asseszed rate shall be levied and colleeted of oue penny u: the !
pound per annum upon all mucabie propeity in the sand town-!
ship, and if such rate shonld exeeed the :uu required 1o pay
the interest, the surplus thereot shall be earried to the smkine
fund with the profits of the stock until the Debentures skall
have been taken up and paid,

3rd. That for redeeming the Delentutes, the money asses-
sed for turnpike roads in 1531, with the peolits of the stul
from yeario year, shall form 2 sinking fuad to be fnvested in
some chartered Bank, o1 other safe securities at componnd
interest, until such sinking fi ad shall acenmulute 1o £3,000,
und the Debentures be fully paid ol

4th. That the Treasurer shall carefully invest the amuial
profits of the said Road as may be approved of by the Conncil
(with directions as to the interest) until the sinkine fund shadl ]
have accumulated 1o enongh 1o pay ol the Debentuies at .
maturity ; and that as the profits of the said Road and Bridge
after the work aforesaid be finizhed, were expected to amount -
to 8 per cent or, £400 a year, should the smking tumd not
garoduce suflicient to pay off’ the Debentures i ten years, the

lance required to complete that swin shall be aade up fom
the assessinent of 1863 provided for in thie by-law No. 8. X

5th. That the Municipal Couneal s hali direel their Treasurer!
to open an account wih the township sinking fund, and to
catry the sums therein provided fo that fund, which account
shall be examined by the township Counciiors as therein
directed ; and a Resolution 15 to be passed for investing at
interest the money belonging to the sinking fund, and the
dividends on the shares in the sard Road Company ; and no
part of such sinking fund is to be withdrawn for any purposc
1ill the Debentures Tave by its operation been fully paid off:
and when these shall have been so paid oft with the money
of the sinking fund that all eredit in the Treasurer’s books is
to be closed, and the surplus, if any, is to be carried to the
township fund, and used for township purposes.

The by-law concludes by saying, that by the operation of
its provisions, at the end of teu years the whole proceeds of
the stock in the road will become an annual income to the
township, suflicient 10 defray the present annual expenditure
of the municipality, without laying any assessed rates on the
inhabiiauts.

Bryant, who moves to have the by-law No. 8 quashed,
swears that before June, 1854, he was, and that he still is, a
resident frecholder of Pittsburz aud a 1atepayer.

He sets out the by-law No. 6, of which he also annexes
copy,—

And he states that the by-law No. 8 was read a first time
on the 25th ot November, 18534, and the 2nd and third time
on 15th December following,

That is was not published in any public newspaper.—

That in eonsequence of its being passed, the members of
the Municipal Council who passed it were all rejected at the
Iast municipal election, and others chosen. That the Catar-
aqui Bridge referred to in the two by-laws is not within the
}imits of the township of Pittsburg.

Rosinson, C. J.—The Joint-Stock Road Company, in which
the stock has beea taken, is one formed under the sencial .

statute telating to such companivs, for the purpose, as the
wegistered justiument expresses ity of constructing a mace
adamized ad irom the linuts of the city of Kingston, east of
thie Cataraqui Brudae, to the village of Ganunoque, and thence
to the castein hmits of the township of Leeds, in the county
of Leeds s amd also other small bravch roads specified in the
article of as<ociation, which roads are all within the townghip
of Putsburz. The capital stoek of the company is declared
o be L£15.000, to be held in £5 suhaves, and the reeve o
Pitisbury subseribed 1,000 of these shaves.

The Act of faet session anthotising corporations of cities
and towns to the stosk iy or otherwise aid publie works out
ol the limits ot such cities or towns and legalizo what may
tuve been done, befoie the Aety e that way, by the muni-
cipal bowes ot cities or towns, cannot be applied to this case
ol 2t tow nslup munieipality.

It seemed not 10 be contended in the argument that the
Catazagut Beidge is within the limits of the township of Pitts-
harg, “Fhe Legissvure, in theic Act 8 Geo, IV, chap. 12,
~et. 3, appear to asstme that it is net.aad it isnot contended
tkat any past of it is within the township of Pittsburg.

But the municipality cannot be said to have purchased this
bridye,  They have only taken stock yearly to the amoutt of
L300, in« rond company, which is employed in making
important improvements an the township o) Pittsburg.

Tt seems to have been u stronyg motive with them for taking
the stoch, that it woulkd cenuble the company to acquire the
beid gz but we are not prepaied to say that that would inake
thuir subseription of steck an illegal act.

"There ate, however, objectivns to the by-law No. 8 which
we thinh we cannot asoid holding to be Latal to its validity.
The by-law No. 6, iu the first place, was clearly not so
jassed, as the statile reywres, lor it never was published
beture pussing. A copy of & proposed by-law for the purpose
of authorising stock to be taken, was published, but not a
copy of such a by-law us wuas aflerwards passed: and this
is what the Statute requives (14 & 15 Vie, ch. 109, sec. 16}, for
it says expressly that the copy to be laid bzlore the ratepayers
is 1o be % a copy of the by-law at length us the sume shall be
ultimately passed.”

Auid this is reasonable, if the reference to the ratepayers is
to be of auy use.  ft 15 true that the alteration made in this
case, by the adidition of the eighth clause, went to diminish
the amount of stock to be taken, but it was not the less
neeessary on that account that the direction of the statute
should be comp ied with. It may be véry possible that some
persons might approve of the by-law as it was originally
framted, who would not appreve of it with that alteration.
But the by-law No. 6 was not moved agaiust as illegal—and
remains 1n force.

But we agree with the Solicitor-General’s argnment, that
No. 8 is substantially a new and independent by-law, so far,
at least, as to require the formalities required by the Statute
t4 & 15 Vie. ch. 109, sce. 16 to be observed, It is more than
a mere supplement to by-law No. 6.

It authorizes the only debentures that can now have issued
for the amount burrowed. It imposcs for the first time in
connection with the loan a rate ot 1d. 1n the pound to pay the
intesest, which is part of the debt. This is ciearly not meant
1o be levied in adxﬁlion to the rates specified in by-law No. 6.
It is a new rate, and for a different amownt of debt from that
to which the published by-law related ; and the rates author-
ized by No. 6 were no doubt ngt intended to be levied together
with this new rate. Then, a®we must lock on by-law 8 as
coming within the 16th clause of 14 & 15 Vic. ch. 109, it follows
that the whole of the assessable property of the township
should have been stated in the body of the sune by-law 5 and
it should have been expressed that the rate of 1d. in the pound
wag impesed ove: and above all other rates.  The sanie by~
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law alsn should have specified the sum 10 be raized n cach - fosthwith sturendor himsolf for recommntal, upon a rple or
yeonr, irruspective (for the Statute directs that) ol the profits order for that purpose being made, and should vbuy, e, all
upon the road. 'rules and ondens 1elative to tha said J.N., then the bond atoukl

1t should have stated a'so the day when the hy-law was fo bo void 3 and upon this bond Leintg catered into the dofundant

take effoct. As the mensure now stands, takinz both by-luws Perinticd J.N. 10 ao upua the linus, Aeeruent, that J. N,
together, weo sce that there is no rate imposed. and apprapri-
ated to the liquidation of the debty, which wili be sutlicient in

, itaelf to ensure the dischurge of the debt.  On the contrry,
other sources are rolicd upon primarily,—and e zot mevely
made availuble in aid of raies impo.-'cj, and by way ot 1ehel
from those rates,

What the Legislature meant by theiv Statute is, that the
creditor should have his debt seeured by rates, which would
certainly pay it, with juterest, at the expitation of the periad
Jjmiied, whatever aid the municipality might provide fron
other sources, to come in aid of those rates and t the relzel of
the ratepayers.  But when we read the by -law Moo & atten-
tively, it seems clear that the Legisiature do not mean the

has never departed Tt sach lioats, but still reniuns theeon
amd hathe in alt tespeets kept the coudition ol the tond, absywe
hoc that the def. m};un since the nrrest hus permitted J. N, to
esenpe, Xe.y or that LN, has eseaped, &e,, otherwise or fur-
ther than s staed in this pleit.

Reylication, after over of the condition, which was read,
fhat it the sand 3N stiall remain withing and shall Lot depart.
fiom or without the limits agsiened, &ea, 2id shall forthwith
suntender Lhimsell to the custody of such sheritl for reconnnit-
tal o elose custody, upon a rale of court or judge’s onler for
tht purpore baing made, aud shall in_eth.er resprets observe
amboley il ries ol comt and judge®s orders in relation 1o
sueh pasty 3 or il the suretiea do and shall at afl times save
nartiess aud heep ademmtied the saad sheent for all losses,

pates imposed by by-luw No. 6, to be levied. ' e,y which ho shall or inav bear. sustain or be put to, and

And therefore by-law No. 8 authorized a debt to be created | from all actions and =g which now are or shiall heteafier be
by the issue of debentures, which debt i< not secared either  bronght, Se.. rizhttully or wiongtully, against the shentfl; on
Ly that, or any other by-law, in the manner the Statutes of accaunt of wlimwing the said 1N, to o at latze upon the

the Province inperativaly required.
Rule abeolute.

- -

Carvcerr v Rurran.

Arres—Bail to the sherif—16 Vt‘x.‘tjl. 17}'5. .gla. Ty 8—Lonstruction of=10 § 11
1t ¢h. 15,

t
The sherif cannot of his owi were mation allow a prisoner charg. 4w excons Ll Y
“trespusser ab initiv, because . N. was at Jarge on the limits

tion, minl inn hns custealyy the Lencit of the lute,

A delitor who i< aduntted 1o the hunt< on giving a Dol to the shetal tader 16
Vie,, ch 115, T« botid 1o enter into and tide the recotmzunce oquared 1410
& 11 Vic,, ch, 15, Withus s nonth Seoin the exceution of such baud, 1o tie
dloea not, the shentl” nast recommit him 1o clase cistody a1 e exprataar o
the month, or he will b liaide as for an ceeape,

If the centificate of the fillag of such rceogmzanc. Lc.. Le notdelivered to e
shenil” within a month, the bord 10 him i« forfeited.

Semble, that it is ollizmutory on the shenff 10 tahe a bond winler 16 Ve,
susctics arc suflicicnt.

u the

e as,
(13 U.C.LB. Ryl 220) | \e.

i
.o

1
«

tnnrs, then,™ Ness—ihut, thoneh e it is soeh wiiting obli-
watory was wade, yet the planiil suys that the period of one
manth from the time of the exeeution of the said writing obli-
walory hod efapsed long bedore the commencement of this
suit, omd from the expiration of ono wonth wp 1o the come-
meucement of this smt, the saud J1.N. was at lurge on the limits,

i amel ovt of elose custody @ veritication,

Donurrer—"That the replication treats the defendant as a

after the expiraton of a wonth from the making of the boud,
ctherwise the plantfl should Lave newly assigned, admitting
tie plea and staung precisely his cansze of acuony that the
rephication is no answer at Jaw to the plea,

The _fourth plea. was similar to the thind, to the end of the
cutaliion of the bond, and then stated that JLN. did never in
anywis2 break the condition, and Jdil afterwards, to wit, on,
s according to the provisions of the Sth section of 10 & 11

This was an action against tho sherifl of Northumberland * Vie., ch. 15, doly enier mnto the tecozuizance of bail thereby

gnd Durham ; the first count, on which all ened, beinz .or
a voluntary escape ol J.N,, on a Cu, Sei,.  ‘Ihe second count
was for not atresting.

The sccond plea pleaded tothe first count stated, that after
4. N. had béen arrested Ly the defendant at the suit of the
laintiff, the said J.N. being catitled to the benefit of the zaol
imits, the defendant permitied him 1o go and remain vpon

second count mentioned 3 absque hoc, thut dofundant ever did,
since the amest of J.N,, as in the secondd count, permit him
to escape or go at large out of his custody, as shesil of, &e.,
or that the sard J.N. ever did, since his arrest, escape or go
at large otherwise or further than the defeadant hath set foith
in this plea: verification.

' :Demum'r—That it does not appear on what security, or on
what terms, if gny, J. N. was ai largo upon the limits, nor is
the plea any answer to the fiist count.

The third plea stated, that after J. N, was arrested, and
while he was in custody on the Cu. Sa., the said J. N. beiug
entitled to the benefit of the gaol limits, under 10 & 11 Vic.,
ch. 15, the defendant took bail from the said J. N., in pursu-
ance of sec. 7 of 16 Vie., ch. 175, that the said J. N. would
not depart the gao! limits of, &c.,,and the saidJ. N. and two

and sufficient sureties, to wit, W.N. and A, B,, by therr
writing obligatory, sealed, &ec., acknowledged themselvés to
be held, &c, to defeadant, as sherifl, &c., in the penal sum of
£362 10s. (teing double the amount for which J. N. was
arrested) with a condition that if J. N. should remain within
and not depart from tho limits assigned, &e., and should

“dwected, ad pr doced to the defendaat a certificate from the

Cletk of the Crown that sueh jecognizance aml aflidavit of

the justification thereot had been iled: veritication,
Reptication,—adimitting the bond and the certificate—That

one menth from the evecution of the boud had elapsed long

" before the recozmzance of bl was entered mto, aud the cer-
[tiﬁcale
such limits, uander and by vittue of the Ca, S«., as in the ' space o

rrocurml or produced to defendamt, and that for the
y 1o wit, ten days from the expiration of such period
of oric month to the ume of the production of the certificate
to the defendant, J. N. was at large within the limits, aud
out of close cnstody @ veritication.

Demurrer, on the same grounds as to the replication to the
third plea ; and further, that the certifieate, still being in full
force, is a discharge to the defendant from all responsibility
respecting_ J. N. alter hus admission to the limits 5 that the
plawtifl’ did not object to tho takinz of the recognizance or
%ﬂ:ullavit of justification, or except to the sufficiency of the

ail.

The fifth plea stated, that the plaintiT was not in sny
manner damaified or injored by the grievances i the first
count mentioned, and by the supposed default of the defendant :
concluding to the country.

Demurrer—That the full plea is no answer, and sets up
no matter of defence.

Vankoughnet, Q. C., for the demurrer.—4ruour, contra,
cited Wragg v. Jarvis, 4 0. 3. 317 Griftiths v. Eyles, 1 B.
& P. 413; Chambers v. Joncs, 11 East, 4085 York &c. R.
W. Co. v. the Queen, 1 E. & B. 858 ; The Great Western R.
W. C. v, The Quecen, 1b. 871.
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Draven, J.—I2 is not very casy, from the varions =nact-
ments which, bath belore aud since the Union, have been in
foreo in Up‘per Canada, satisfactorily to deduce the precise
intention of the lLugisiature, so as 1o have a clear guiding
principle to nssist us in coming to # conclusion upen doubtful
questions of cunstruction upon those acts.  Tho nght of the
cruditor to arrest his debtor beforo obtaining judgimnent has
boen maintained, varying from time to timo the aflidavit on
which the writ should issue ; and the right of the creditor to
chargoe his debtor in execution under certatn circumstances
has alsu been upheld, though taken away for a ahort period
by 7 Vie. eh, 31, which again was mnenicd vy 3 Vie. ch, 48,
Ifut ditfucant acts have from time , ..z been passed, some
for the relief of the parly arrested, others giving the creditor
muans of compelling o disclosure of the pussession, or rightto
possession, or the disposal of uny real or personal propesty by
tho debtor.  We find provision made for tho relief of indigent
debtors by a weekly allowance, extended to debtors in custedy
on meste process.~=See 45 Geo. UL ch, 752 Geo, 1V, ch. 8}
4 W, 1V, ch. 3. By other statutes provision is mado for the
discharge of debtors owing certain sums from custody after a
fixed period of imprisonment (6 Wm., IV. ch. 3; 4 Wm. 1V.
chapiers 3 & 6); and a protection against imprisonment for
dobt altogether, when the debtor has made a full and unre-
served surrender of his property (8 Vic. oh. 48); while 5 Wm,
IV. ch. 3, sce. 7, provaled for the recommittal of a debtor
fraudulently obtaining his discharge ; und the following sec-
tion of the samo statute made the assignment, &c., of property
to defraud creditars @ misdemeanor, punishable by fine and
imprissnment. The Act of 10 & 11 Vie. ch. 15, secs. 3 & 4,
extended the right to a discharge o all debtors charged in
exacution, withous eforenco to the amount of the debt, on
their compliance with certain conditions. With tho same
view of mitigating imprisonment for debt, limuts were assignod
1o the different gaals in Upper Canada. The first of tho sta-
tutes for this purpase was the 2ud Geo, 1V, ch. 6, which was
sepealed and other Ylovisions substituted by 11 Geo, LV, ch.
3, which Act i» still in force, though by 10 & 11 Vie. ¢h, 15,
the limits of each gaol were extended to the whole of the
district within which such gaol is situated. [t provides that
it shall bo lawful for any debior confined in gaol to be and
remain at any part or place within such limits, without sub-
jecting the sherifl to any action or sust for escape ¢ from such
gaol limits® (which is an obvious error, for 30 long as the
paity remained on the limits, he could uot subject the shen(l
to an action of escape from them.) The first act (2 Geo. {V.)
has the words ¢ for escape from such gaol or limils,” and
shows what was meaat, though the necessity of the two last
words is not very apparent ; provided, liowever, that it shall
not be incumbent on the sheriff to allow any debtor the use of
the limits, unless such debtor furnish goud and satisfactory
security that he shall not at any time during his confinemant
go or remove beyond such limits. The same Act (sec. 10)
provided that the creditor might tenderthe like interrogatories
to the debtor residing on the lumits as might be tendered to
an insolvent debtor—i.e., touching or concerning or for the

urpose of discovering any property or credits which the

eblor might have, or which he might be suspected of having
socreted or fraudulently parted with 3 and if the debtor do
not answer the interrogatories within twenty days next after
sorvice of a copy on him, e shall be recommitted. The filth
section of 20 & 11 Vic. ch. 15, altered the nature of the
sacurity to be given, by providing that all persons who were
by law entitled to the bencfit of the gaol limils, and were
dasirous of obtaining the same, might enter into & recogni-
zance of bail or bail-piece with two sufficient suretics, under
a condition that such party should remain and abide within the
limits, and not depart therefrom unlessreleased by due course
of law, and should obey all notices, orders and rules of court
touching their remaining on the limits, or being remanded to
clese custody ; that tho sureties should justify by affidavit in
double the amount for which the party was arrested ; that the

racogmizance should bo filed in tho proper oflice, and notice
be given to the plaintii; and upon productiva to the sherilt ot
a cartifici.te from the clotk of the coust that such recoguizunco
aund aflidavit have been filed in tus office, it shall be lawful for
the sheriff to admit the arrested purty to the limits, and tho
sheriff shall be discharged from all responsibility respecting
such party after such acdinission to thu limits, vuless he bu
again comunitted to closv custody. By rales, which the couns
aro uuthorized to make, the bail inust bo duly allowed bufore
the clerk issues tho certificate, It acoms to have boen onu
object of this ennctment to reliove tho shenif from the res-
poueibili!{ ol deciding upon the suflicienoy of thu security
tendered by the party desirous of obtaming the limits, which,
under the former law, when he had to tako a bond to himself,
hio was obliged to assutne, Ry entering iuto a recognizance,
the bail being alxo comrulled to justily, and being liable tobe
excepted 10, were not allowed until thoir sufliciency was rex-
sonably catablished, and the duty of tho sherifl’ was morely
ministerial, his responsibility being limited to the safe custody
of the debtor until admitted to the limits, or again ulter boing
remanded, Uader this new proceduro alsothe creditor becamo
promptly awaro that his debtor was on the limits, ac:il was con-
stlzqueml); Jiabie to answer interrogatoriea under 11 Goo. 1V,
chapter J.

The 16 Vic. ch, 175, sec. 7, mado a change in the stute of
things, pertially recutting to the former law. It rooited that
it frequently haprcncd that parties in custedy entitled to the
benefit of the gaol limnits wero compelled to go to prison untit
a 1ule or order fur the allowance of bail entered into Ly them
shall have been made ; and grovided for romedy thercof, that
when any such pany should be arrested and in custedy of the
shentl, it should be lawful for the sheriff to take from him a
bond, with two or more sufficient sureties, for Jouble the amnouns
for which the party has been arrested, conditioned that such
partIV shall notdeparttha gaol limits,and shatl fosthwith surren-
der himself to the sheriff,on a rule of court or judge’s ordor for
that purpose being made, and shall in other respects obey alf
rules of court or judge’s orders in relation to such party ; and
upan the receipt of such bond, the sheriff shall furthwith allow
the party the bencfit of the gaol limits, The eighth section
enacts, that if any defendant, after giving such bond to the
shenfl, shall dohiver to the sheriff the certificate that the ro-
cogmzance and affidavit of justification (already referred to)
have been dnly filed, such defendant and his sureties shall
thercupon be released and discharged from all damages for
any breach of the condition of the bond occurring after the
date of the certificate ; provided that if such certificate bo not
produced within one month fiom the execution of the bond, it
shall be lawful for the sheriff to commit the defendant to close
custody, there to remain, as if no such bond had besn given.
The twelfth section provides, that the party arrested shall,
after the execution of the bond, and admittance to the limita
under the same, ba subject to interrogatories, committal to
close custody, and recommittal, with all other privileges and
liabilities, in like manner ae if he had been on the Jimits on
a recognizance.

1t is not altogether unimportant to bear in mind, that no

erson can be charged in exascution unless the plaintift has

efore judgment issued a capias against him ; to do which, hv
must have sworn that he has season to bolieve, and verily
does believe, that the defendant was about to leave Upper
Canada with intent and design to defraud him; or unless
tho plaintiff after judgment makes a similar affidavit, or in
lien thereof an aflidavit that he hath reason to believe the de-
fendant hath parted with his property, or made some secret or
fraudulent conveyance thereof, in order to prevent its being
taken in execution, which would be a misdemeanor. If a
debtor so charged gets the benefit of the limits, it is not, 1
think, too much to assume that the creditor should have early
notification, that he may acdminister interrogateries, which
notice he is sure to get, if a recognizance under 10 & 11 Vic.
is entered into, while of the bond he has no notics at all.
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No debtor, therefore, can be taken upon a Cu. Sa., who is
not acoused, on the oath of the creditor, his servant or agent,
nt @ fraudulent intent or act in relation to the payment ot the
debt or the disposal of his propeity ; nor can hu be detained
as a prisoner it he can establish his insolvency, amd answer
such inteirogato.ies as may be put to hum sespecting tas
clfects, ur his conduet in tegard 10 thom and to Ius busiuess,
in ruch a manuer as «ill be satisfuctory to & jud;e.

The seaond plea raises the question, whether a sheriff can,
of his cwa mure molion, allow & pusoner charged in execution
and in his custody the bounefit of thy imits, Wi atever can-
struction might havo beea put upon the 11 Gen. 1V, ch. 3, u
coul'l not yovern us now, I am not awire that this question
has been directly adjudicated under that Act; bat the 10 & 11
Vic. ch. 15, clensly loaves uo such diseretion 1 tho sherdl,
and under that Act the plea could not be sustaned  tor, how-
ever general the right may be that & debtor 1 execanon has
to be admitted to the himits, that night 1s clearly made contrs
wont on his tiling the recoguizance of bud aud athidavitof just-
fivation, amd seeving the certificate of the clerk on the shel,
The only question remaimng un this plea i, whether the 1t
ter Act (16 Vic.) makes any ditierence as 1o the shentl’s
power or authurity.  As, in disposing of the demurrers to tne
replications to the third and fourth p.eas, 1 must more par-
ticularly cousider this A t, I shall coment myseid with suyme
that I do not think this Act 5o fur changes the sheril®s posi-
tion, and that in my opmion the plainnilf 13 entitled to judz-
ment on the demurrer to the second plua; besides wiueh
thure is a clerical error in this plea, which, though pleaded
to the first connt, su the traverse, answers only the second.

The questions arising on the demurrers to the replications
app=ar to be, first, whether the debter who ubtams the hmns
by giving a bond to the sherifl, is nol boand to enter into aud
fite the recognizance, &c., required by the 10 & 11 Vie,,
within a8 month from the execmion of the boud ; seconaly,
whether, it he does not, it is not the sherf % duty 10 16comunt
hiin 1o close custody at the expiration of a month, or he wili
be liable as for au escape; thindly, whethier a new assigument
i+ rendered necessary by the third plea; fourthly, whether
the fourth ple:x, which shows a recognizauce entered 1nto, but
neither avers it to have beon done within oie month from the
execution of the buud, 1:or even befure the commencenent ol
the suit, is answered by aseerting that morse than the wmonth
elapsed before the recognizance was entered iuto, without new
asngning.

It certainly would have been more natural if the condition
of the bond authorized by the 16 Vic., had, m analogy with
the bail bond 1o the sher.tf under tho old practice, 1equired
the defendant and his sureties 10 procure the recoguizance to
be entered into, &c., within a wonth, and that  the mean
time, aud until it was eatered into, the detendant should not
depart the gaol limits. "The owission to require tss, and the
general mandatory character us oy direction in the seventh
section, that upon the receipt of such bond the sheriff shai
furthwith allow such defendant the bersttof the limits, miaht
lead to the conclusion that a bond to the shenfl ungut be
substituted for the recognizance required by the former Act,
and when given would make it sancceasary 1o euter nto tue
other. The eighth sectivn, howe ver, prolutut« this coneiusion,
for it makes the delivery of the certificate of the filini ot 1he
recognizance, &c., to the sheriff a discharge fiom fusthe
liability on the bond, though it omits 1o say that such recoz-
nizance should be entered into within the month  and it ends
by prov ding that if the certificale be not delivered to the
shesift within a mo.ith from the execution of the bond, it shatl
be lawful for the shariff to commit the defendant to close
custody. This, taken togeth:r with the recital at the begin-
ning of the seventh section, quite satisfies me that the Legis-
lature did not intend to substitute the bond whally for the
recognizance, but only temporarily, to pravent the absolute
necessity of the debtor being kept in close custody until the
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bail by recomizauce could bo puifected and the cetnficate
obiained.  {f, then, the debior aull had 10 pueclect bail by
recogmazance, he must do it within o reasonable tine, of the
time had not bevn tised by the Act; bat when the Act nnmes
& time, at the expicaton of which it sha'l be lawful for the
shentf, ea mero molu. to comimit hun 10 cluse custady, [ look
on that as 11 het lumting the time within wineh the ce,e
bfiute should Le ot tated atul dedivared to the ghesiff

But thouzh the band may be furfuited for not entering into
the recogmezanca o ithia the month, the question stll remams,
whether tho ~henfl by Dable to an actwn for an escape, for
b thy deblor 1o 1emam ou the lismes afier the wmonth
has expired, no certific it of the recognizancs having been
delivered W om. | have felt it er e diflieulty oa this
mint: but on the best consuteraton, [ wen of opinion hie is.
Wiagae p Jarvis (4 0. S, 317) deended that the shenff was
win by of att gseap 2y lor abwwing a debtor who i been duly
ad-nitted to the hante 1o 1emas 1 at saize opon them ufter an
arder dlivered to the shientl lor the cobta’s recommitiul to
close custo v, Was it tho shentl's Jduty biere to tave recome
upited § Toe taking of the toud, so far as regards the suffi-
creney of the saretigs, 1+ o matier on whieh the shett has a
disereto y thonsh, oviny taken 1ty he mauast allow the deltor
the benetit ot the lmits. The creditr may i bis election
take an ussigmme t ot that bomd, und wherever the shenfl
may mantain an action on ity su may the assignee. It
may be comg teo far to ray that the wutuonty given tw
the shentl to recomemt on failure to deliver the certiticate to
han within oo thoisobVigatory on Lim, bat it eleaily, § think,
shows that the nomleidvery of the cestificate within the mouth
wst be coasidered as a torfeiture ot the bonsd ; for it would
be o the huzhotdogree faconsistent to make 1he nght W the
hmts absolute on giving a sufficicnt boud to the shentl, and
to penmit the shentl to deprive the pany cf that night while
the band remnined in full foree, while the conditivn was
anbroken, and while nntting had happeaed to dunmish tne
sulliciency of the sureties. ~ A<l appeius to mne, the bond is
forfeited by ti0 noadelivesy of tie certificate, which 18 a con-
dition precedu:t 1o the aght tothe lunitsfor more than &

roath trom the exesution ol the bord, uud 1t so the sheniffis
aai'ty of # neghaeent escape at least, and should, wstead of
deny ing the escape aliogether, plead what wonld be eguiva-
leat to o recaptuie or fiesh puiean ; and it 1s in this view,
apprehend, thae the fiuag lue recognizancs and delivering
the certiticate has been pledad, thuagh insufiiciently, as it
appears 10 mo, 0 1aise that guestion, beczase it treats the
el that the secognizaice was at some me entered into,
without either shewing it to be within the month ar before
the action brovant, us nu answer, which, as ut present ad-
vised, § think 1t 13 uoty and that 85 far Loth these replicatioas
are gooud.

‘Then, a5 to the former objection: each «f these pleas ex-
prossly traverses any escape, aless the facts stated in the
milucement to the tiaverse wnount to one.  The phaintiff
alleges a fuct adilitional to those comamed i sheinducement,
in elfect admtting them to be true, but shewing another
sircumstance, which hie insisis mahes the shenff hable for ag
escape. 1 think this is safficient. [t poat aut distinetly an
what the plar.t.ff 1olies as tag escape, which 1s his canse of
action.  Thede eadant might 1ake 1ssue on 1hat tact, or demus
11 law: eithier way, the teal quostion hotween the pattics is
drovglt up,

I am therafure of o inion that the plam:iff is eutitled to
Judgment on tiw de:nurter to these replicaticni.

No attempt was made ju argument to sostain the £ifih ples,
which admits the wrong complsined of, and only den es the
dawmuge resulting from it. Tuis iz confussing witheut avoid-
ing, und clearly bad.

Buaxs, J.—The question raised by these demuriers is s

very important one; and the eoncluston I have sreived at—
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after much doubt, however, how the two statutes, 10 & 11
Vic., ch. 15, and 16 Yic,, ch. 185, eccs. 7 & 8 should be con-
strued—is, that judgment must Le for the plainti¥.  In order
to got a clear - 4w of what the Legislature intended in the
provisions of the .atter statutoe respeciing a bond being given
1o the sheriff, it is necessury 1o get a claar view of what was
intended by the statute 10 & 11 Vic,, ¢h. 15. It will be scen,
under tho piovisions of this statute, that the boud formerly
given to the sheriff, that the exceutton debtar would remain
upon the limits, and not subject the sheriff to an action for an
escape, wes abolished, and a recogtuzance of bail substituted.
In consequence of the provision centamed, that the shenfl
should be discharged fiom ull respousibility :n cuse of the
debtor being adnnted 1o the hmns, 1 have beer hitherto
induced to think that the substitut.on of the recoznizance for
the bond 10 the sherift was enacled 1 case of sheuffs, Upon
reconsideration 1 do nat teel, that thoegh s susceprible of
that view, yet that the Legislature contemplated that alone.
The preamble recites that the law relating 10 nnprisonmen®
for dent required amendment, and that it was desimable 10
afford additiunal 1neaus for tho discovery and apphcation cf
the proparty and effects of judgment deblors in cenain cases.
In the takiug of the bond 1o the shenf v abule vpon the
Jimits, the shenfl exercized his own judgmnent as to the secu-
rity—the plaintiff in the nction had novoco whatever,  Under
the alteratton the pliantiff must be called wpou to show cause
why the defendant should not be sintted to the limitsont .e
recognizance. and he may except to the bail.  The recogni-
zance provided also fur the deicndant oleving ail vouces,
orders and rules of court, touclnng the debiar remniuning or
rontinuing upon the liants, or being temanded or ordered 10
close custody. These provisions tusmed no put of the con-
dition of the bond totheshanfl, Theprovision that the sheriff
shall, upon the produciton to hm ol the certiicate that the
recognizar-ce has Leen adlowed, be dischiareed fiom responsi-
bi ity, scems b the nataral consequence of ius adating the
debior to the benefit of it-¢ s, Sull, however, beng iu
oustedy npon the writ, aud theretore to the extent of his being
so admitted 10 tho himits, the cenificate of atlowance. quond
the sheriff, may be sasd to be in the nawe of # supersedeas of
close imprisonment. Ouilie whole, therefore, it seemsto me to
a certain exient tlis siatute was intended 10 be more rigorous
upon execution debtors. Jt is difficult, however, tosay in
what respect the Leuiskuture capsidesed its provisions more
stringent than the law was before, for independent of the pro-
visions I have mentioned, the Act does not seem to provide
additional mnexns for dis-overy or appiication of 2 debtor’s pro-
veny. 1 leel coasneed, however. uyc ebjeet of the Legista-
tuie was, that the exscution Jdebior Siould only be admitted
to the limits throvgh the knowledzo of, and by means of the
plaintiff being a puty to the proceeding under which the
debtor was admitted to the himits, which certamiy was 2 ma-
terial altetation from ti.e law authonizing tire shenff to take
the bond. This beine so, then the quesnina s, what 1s the
effect of 16 Vic., ch. 175, secs. 7& 87 It the intention of the
Legistutute was to restore the old la to the extent of allowing
sherifis to take a bond, and that the bond shoulid be equivalent
in all Tespects to the recogmizance, there was no occasion
then to have inseitedd the proviso about the defendant procur-
ing and delivering to the sherff the cestificate within 2 month
of the execvtion.  Neitier is there any sense in the muking
s provieo for the cetificate boing furnished within the month,
i it be entirely opijonal with the sheriff to t1ko the bond or
not. Ido not consider stis oplienal.  Ithink the sheriffwouid
be bound 10 accept 2 good and satficient bond if tendered to
him. Idonot think the efiect of the eighth section 15t0leave
it optinnal with the sheriff 10 substitute a tond for the recog-
nizance ; for if €o, then to that extent 1t wasld aperate as =
rapesl of tho 10 & 11 Vic., ch. 15. T think the Legisiatare
intended to leave that Act untouched, oxcept £o far as to pro-
vids o ramedy and means to prevent debiors being committed
to prison uniil the aliowance of recogrizance ceuld be per-
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fected. The plawntiff in the suit was to retain all las rights
given by the 10 & 11 Vie., ch. 15, and the 16 Vic., ch. 175,
sec. 8, was to favor ihe deblor to the extent ot thity days to
have the recogmzance perfected.

Judgment for plaintift on demurrer.

CHANCERY CASES.

Gourp v. Haxirioxs.
Speeific pafermance—Paral Evidence— Sulbmission (n ansiver.

A vendorexecuied an agtcement to convey certain premisesandreceite back &
nnttgage far parg of the price payable by instslments, but omitted to say that
the monzage thould he made pavable wubinterists m nsuit brought to en-
tarce specitic performance of the agrecment and compel the vendor toacceps
1 annrignge without interest, purol evideuce was admitted to shew that the
reul undesstinhing of the pasties was that interest should be made payalle
by the mostgasce.

\Where 1 stit was bronght 1o compel the acceptance of n norigage, for part of
the urcha=e money, withoutanterest, and the dejendant i his siiswver thereto
swore. 1 have always said that T wns ready aud willing and have offered to
complete the sale of the rmd pmrcry to the plainidl, provided interest on the
unpand purchise money was included in themnongage " and also, 1 anbunit
and insat that unless the plaimitl will consent to pay interest anthe unpaid
purchare moniey aforeaard, hie 1s not entitled toany rehicfin this coust.”” The
cournttreated these atatcments as anbmitting to adecree for specific perfor-
mance, with mierest reserved by the montgage, and made adecree accord-

ingly.
{5 U. C. Chan. Rep. 19221

The bill in this cause was filed by Joseph Gould againsi
William Hamilton, for the specific performance of 2 contract
for the sale of certain lands in the township of Uxbridge.

It appeared in evidence that the defendant had agreed to
sell the premises in question to the plaintiff for the sum of
24,750, part of which was to be paid down aud the balance
secured by mongage, payable in eight years. The memo-
1andum evidencing the agreement made no mention of inte-
| rest on the unpaid purchase money ; theterms of it were “ five
, hundred pounds down on completing the writings, and five
'hundred ponnds a year until the whole is pawd; said balance
110 remain on mortgage”—and three mouths were given to
I the purchaser 10 accept tho proposition.

Shortly after the exceution of the agreement, plaintifl paid
£500 and took a receipt for it, and on that occasion the defen-
dant remarked to plaintifl that the sum so paid was not sutii-
cient to meet what defendant had to pay government on
account of the land, but added, “however, there is the interest
on the £4,000 which will make up cnough.” This conver-
sation was repeated by plaintiff 10 a third pasty, who was
examined in the cause, who asked plaintiff why he had not
drawn the defendant’s attention to the fact of the balance not
carrying mterest: to which plamntiff 1eplied, ¢ he did not want
to have a ﬁarc-u);) with Hamillon, and that he wonld find it
out soon enough.”> Gould subsequently tendered 2 deed and
moitgage to defendant for execution, but he refuscd to execute
the former or accept the latier unless the balance of unpaid
purchase money was nade payable with intesest.

Thercupon the present bill was filed, seeking specific per-
{ormance of the agreement according to the strict languuge of
the instrument 3 that is,to compel defendant to accept amort-
gege for £4,250, payable in eight years, without interest.

The defendant, in his answer, swere that ho never wou'd
have agreed to the sale in the manner he bad unless upon
the understanding that interest was to be made )gayablc on
the unpaid purchase money ; that he had always been ready
and willing and had offered to complete the sale provided
interest on the unpaid putchase monecy was included in the
mortgago : and the defendant by his answer also submuted
and insisted that unless the plaimtif wounld cousent-to pay
in}ores‘l on the unpaid purchase money he was not entatled to
relief.

It was shown that the property rented for about £250 a
vear, and that from this rource defendant derived his chief
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means of support. Evidence was gone iuto at considérable
length in presence of the coutt, but th¢ foregoing, together
with the statement of facts set forilt in the judgment, will be
sufficient for a preper understanding of the case.

My, Wilson, Q.C., and Mr. Hector, for plaintiff.

Dr. Connor, Q.C., and Mr. Vankoughnet, Q.C., for
tefendant.

For the F]ainliﬂ' it was contemled that nothing was shewn
which could prevent pramtift from obtaining the rehef sonsht

in this suit; that the defence sct up by the answer was not
one of mistake, but only an omission of some stipulation,
which it was not pretended had been discussed or menuoned
betwzen the parties— ¥alker v. Wallier (a), Willan +.
Willan (b). Curson v. Belliworth y(0), Lvans v.Licwellyn (d),
Joynes v. Statham (), were cited on behalf of the plamntifi.

For the defendant it was contended that the whole manner
of carrying on the tmnsaction wus suspicions, and that the
evidence of Perry guve astrong indication of fraud : he states
the agreement was drawn by himself, and only one copy of
it made ; after it was signed he says that he “agreed to take
a share if it could be got without interest.™

Bayley v. Collet ( £)s Ashton v. Dalton (1), Birchv. Joy
g_h), ?’alboz v. Hlamillon (i), were, amongst other cascs, re-
erred to.

At the conclusion of the argument, his Lordship the Chan-
cellor stated that he entertained no doubt of the right of the
defendant to shew by parol what the intention of both parties
was in making the agreement; and, without imputing fraud
or any other improper motive to any person concered, it was
clear, he thouglit, that to enforce the agreement in the manner
sought by this bill would be a harsh exercise of the discretion
of the court; but, as the other members of the court desired
to look into the pleadings and evidence, time would be taken
for that purpose, and judgment pronounced at an carly day.

The Cnaxcerior said he had looked into the pleadings
and evidence swice the argnment, and that ne still continucd
of the opinion that the defenrdant was eatitled to a decree in
his favour.

Bstey, V. C.—In this casc the onus probandi may be said
td rest on the defendant, as the agreement primé facie im-
ports the absence of interest; but it is apprehended that if
the defertdant succeed in vaising a reasonable doubt as to the
intention, the court could not make a decree in favour of the
plaintifl for a conveyance of the propesty on pavment of the
purchase money withont interest.  Now, it cannot be doubted
that the defendant has succeeded to this extont. I am
strongly inclined to think, not only that he inteaded to
reserve interest, but that the plaintiff either intended and ex-
pected to Xny it, or, as the defendant had not mentioned
10terest, had the agreement drawn in the way it waswith the
view of availing himself of the omission if possible. Tt seems
there should be a deerec for specific performance ;—the pur-
chase money to be paid with interest, and the plaintifi mus:
pay the costs of the suit.

SrracGe, V. C.—This bill is filed for the specific perform-
ance of an agreement, entered into by the defendant on the
4th of March, 1854, whercby he agreed to sell to the plaintiff
two parcels of land for £4,000, ani a third parcel for £750.
The terms of payment are thus expressed : < Five hundred
pounds down on completing the writings, and five hundred
pounds per year until the whole is paid, said balance to re-
raain on mortgage.” By tho samo agreement the plaintift
was to have thrce months 10 accept® the bargain. The

(e} 2 Atk. 8S; S. C. G Ves: 333, note. ‘(c) 3 Ak, 353

%) 16 Ves. T2, ) 231 3. 230 ¢k,
?'.‘:E . Rep. 1. {g) 2 Call. 863
) 2B.C.C.150. t4) 3. L. Ca. &65.

{3) 4 U. €. Chan Rep. 200.

agreement does not provide that the iustalments should be
paid with interest ; the plaintti tendered for the defendant’s
execution a mortgage, by wiich the instalments were made
payable withont interest, which the defendant refused to exe«
cute because it omitted to provide for the payment of interest.
Parol evidence has been given to shew that'the true under-
standing and intention of the parties was that intetest ohould
be payable on the unpaid purchase money. and two questions
are made ; one, whether parol evidence 1s admissible 10 shew
this, and the other, whether the parol evidence which has
been given dous shew 1t

Upon the first point : iis reception does nut stand open to
the comumen olyection that parol evudence cannat be received
to vary a writen instrument. 1t 1s here oflered to rebut the
prima facie equity of the plamuff to a specific performance
of a writien azreement, which watten agreement it is con-
tended, und tne evidence is adduced 1o prove, does not con-
tain the true agreement between the parties ; and for that
purpose, I believe, there can be no doubt that parol evidenco
1s admissible.

Then, us to the oifect of the cvidence: what pdssed
between Gould and Hamilton, and what was said by Gould
to others, all tend to shew that both parties understood and
intended that interest was to be paid, and no expression used
by either party tends 1o shew the contrary ; and I think this
material, because the non-payment of interest would certainty
be a departure from general usaze in the hike cases, and would
be more likely on that account to call for specific remark than
if interest were mtended to be pad.

To teke first the evideuce of Bol-’er: on the day of the
bargain Gould 10ld it that he was s pay £4,000 for the one
portien of the property and £750 fi  .he other, and asked him
his opinion of the value of the pr perty 3 Dolster told him he
thouuht it cheap at that price, eonsidering the probabitity of
haviug a rail-oud in the vicinty. Ti appears by the evidenco
of Finch tnat Gould computed £1025 as the difference made
by the payment er non-piayment of intercst. and I takeit from
the evidence of Perry that Goula “elieved that he might
have to pay interest, and that he was aware that mterest
would be looked for by Mamilton. In iclling Bolster the
price he was to pay he mast have kuown that ho was under-
stood 10 mean that he was to pay interest upon the unpaid
purchase money, otherwize the price he ramed was less than
the true price by £1,025. I think 1t fair to infer therefore
that he was aware that Hunilton understood that he was to
rereive interest, and that he himself understood that he was
lo pay it.

The evidence of 1¥iddifield as 10 what took pla~e the day
before the bargrin strengihens this: £1,000 1s namad by
Hamilton 10 Guuld as his price (exclusive of the west halfl)
And Charles Richards gives evidence that on the 9th (the
day of the bargain) Gould asked Iam:lfon what time he would
give him to pay for the propeny, and that Hamilton said he
might take his own time. This answer necessanly implied
that interest was payable; for iof not, the vendor was tn effect
telling the purchaser that he might name his own price; and
the sum that he, the vendor, had named as tho price of the
land, was no longer the price, but some other sum, to be vir-
tually fixed by the purchaser.

Geuld’s relation to Bascom, and also to Bolster, of what
passed on the occasion of his paying 1o Hamillon the first
imstalment of the purchase money, 15 also matenal.  Buscom
thinks that 1t was on that occaston, and 1t probably <as so.
Hamlton said something about interest, Buscom asked Gould,
naturally cnough, if ho had challenged hin about the inte-
test, or told him that lio was not to pay interest, and Gould
said that he had not.  Ho scoms 10 have related what passed
more at larse to Holster. The first instalment was £300,
and Hamilfon remarked 10 Gould, wken receiving that pay-
ment, in allusion toa sum still due upon the Jand to the Clerzy
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Reserve fund, that the payment was not sufficient 1o pay off
that charge, but that there was the interest on the unpaid
purchase money, which would suffice; and Gould said he
made no remark upon this, as he did not wish to have a flare-
up with Hamiltor, and Hamilton would fied it out soon
euough.

The least that can be drawn from this is, that Gould was
conscious all the while that Hami ton understood that their
agreement was that interest should be payable ; for he spoke
of it as a thing agreed upon to the per-on most interesteq in
sctting hum vight )i he was wrong. But } think itisa just
inference from what passed, that Gould himself undesstood
the acregmem in the same way; for he does not correct
Hamilton when he gives hun 1o anderstand that e 15 10 pay
him interest. T canno’ undersiand his not doinz so if he un-
derstood that interest was not payable. It w s too mateiial
an ingredient of the bargain for the panties not t« have thought
of it. ~ I think that Hamilton's tebing Goudd that he mixht
take his own time for payment necessaruy implied that ut
was pavable; and I can only account fur Gould’s silence
when Hami.ton spoke of interést »s payable upon ane theory,
that knowing Humilton understvod mterest to be payable,
and himself also understanding it 10 be so, but intending in
his own niind to take advantage of the omission to provide for
it in the wiitten agreement, he yvet felt  natural repognance
toown to Hlamilton that he intended to take that advantage.

The evidence of Perry, asto the agreement between Gould
and himself, Suzon and Faxton. 1hat each of the theee latter
should have a foutit of the property i case 1t could be got
withent interest. is conclusive 1o this point, that it was not
agreed or understoad that interest was not 10 be payable; and
1 think that wuat agicement gues far to shew thai it was un-
derstood, though uot expressed in writing, thet interest wa
to be payable.

The material pa't of the coniract of purchase was drawn
by LPerry. Ou the s me moming, but before the agreement
was made, Perry and Gould wen: together 1o Jook at the p o-
guny, and Perry says he cannot say wheher on that o casion

e and Gould hud any conversation about purch singn part-
nership. On the same day, iowever,after the co trit was
signed by Hamilton, the ugreement for a share, if the pro-
perty could be got without merest, was ¢ tered into: 59 that,
even assuming that there was no intentional amission in the
contract with Huanlton, G.add snd Per.y wewe very quick-
sighted in p. reeiving that intevest was not provided fr; and
Gould at least was very caretul 1o conceal that circnmstauce
from Hawmitton.

Then, to look at the agreement itseli: 1t wasdrawn, orthe
material part of it—that sentling the price and terms of pas~
ment, by Periy—under ci cumstances which a e wot wholly
free from suspicion. It is a were informal memerandem of
ag-eement, lrom which a conveyance w0 Goxld was to be
drawn and a wortgage from Gruld 1o secure the bulance of
the purchace wmoney j—Guld was 10 have threc moutis to
confirm or annul the bargam;—and there is nothing w the
agrcement to exclude the payment ot interest.  Asto the last
puint 2 of nter s 15 not proviled for, as a_general ru'e, it is
not payable; but shis snstrument, d-awn in the -hape, and
under the circuinstances that 1t was drawn., furnishes wo evi-
dence that intercst was not uended to be pawd : any one upon
reading 1t might be doubtful swhether wterest should be pay-
sble. Mr. Bolster, upon 11s being shewn 1o lum by Gould,
saw nothing but an omission 10 provide for its payment ; and
I may mention an instance of such om~s10n 10 an instrument
very cartefully drawn ; 1 atiude 10 the conditions of =ale under

appear that more than one petzon did notive.it.  One of tho
purchasers claimed to be exempt from interest, and the
matter came beforo this court. I only refer to this case 1o
shew that very little weight is to be attached to the nbsence
of a provision for interest as evidence that interest was nat
irtended to be paid ; for iu that case it was very clearly mado
out that interest was to be paid.

I.think that the circumstance that the agreement for pur-
chase was binding on'y upon Hamilton is against the plain-
tiff; for while it was yet wt his option wheiher to complete
the centract or not, he was fully aware if he was not g0, as I
believe he was, from the first, that IHemilfon had entored
into the agrecment understanding it in a sense materially dif-
fere t from that in which ke, Gowld, intended to enforve it
against him—this at the least; or I think that Gould himself
understeod itin the same sense zs Hamilton.  His electng to
complele the agicement in 2 sense which made it a different
azreement from what Hamillon believed he was entering
mto, 1s a degree of uatarrness which 1 think brings hun
within the principle of 2ol coming into comt with clean hands.

Mr. Batten, in his treatise, says: < The coust insists thut
the conduct of the paity seeking its ail be free from all re-
proach 3 he must bave Leen guilty of no frand, or misrepre-
sentation or eninituess, of have even atempied anything of
the kil And among the cases whieh he eites in illu-tia-
tion isthint of Ellard v. Luid Lluadaff («) betore Lord Man-
ners.  In that case there was a lease lor Hves, and the last
Life was i « oiremis 2 tids was knowr, 1o the lessee, who was
applying for a new lease, offering to suriender the old one,
am! he did not disclose the fuct to the landlord : he obtaingd
an agreemert for a new leas:, the cousuderation being the
surrender of thie old ane; and attempted 10 enlorce the agree-
ment mequity 3 but Lord Aanners, in refusing specific pes-
formance, guoted the words of Lord Hardewicke, in Buxton v,
Lystercb), that s anthing is moie established in this court
i that evers agreemett of this kind ought to be cenain,
farr and just in all its pants.  If any of theso ingredients
are wantiny in tios case, the connt will nut decree a gpe-
vilic performance s aud Lo v Manners proceeds, ¢all
the m tenal fucts must dbe Kovan to buth parues ; and is
2 ot against ail prizciples of equaty that oue paity, know-
iy a wat sl jngeedient in an agreement, shall suppress
i, and sult enll for o specfic perlormance??  In the cnse
cited the conrt refused to evedute the agreement becausu the
Pty of et ot left the oihier paity under a miswken im-
pressivn as o o matediai fact. In this case the pany obuuning
e aureement left the other pay under the impression that
he wag endeting inte a diffesent agreeme tirom tat which he
exceuted, and hey thie plumiitly concluded the asreement and
made 2 payment upou 1, encealing from the other paity that
the aareement which he intended to enforce was different
irom ilial which the ather pauty believed nto be.  There was
[ a suppressing and untairness t all tas that I think disentitles
the pludutff to the aid o1 tlus coust,

1 cannot doubt that Hamillon understood and intended that
interest shonld be payabie, aud that Gould 1hioughout knew
that Hamillon vidi r-tucdd and intesded tas. I am almost
equally free from doubt that Gould's understanding of 1ha
onigin.d agreement was the samej that the minds of the twe
comiracting parties agweed vpun that yoint; but that thair
aweement » as 10t correctly expressed when redoced inte
wii'ing, aund that Gould determmed 1o tuke advantage of the
error in the written agrcement. I think, therefore, if that
wristen agreemnent Sere enlorced. s court would not be
compelling Hamilton o execute the azreeinent which ho and

which an extensive and valuable proge 1y m this city wasi Gould cntered ints. but something clse which Gould, the

sold in 2 number of lots Ly auction ; those condiions of sale
were either drawn or settied by a conveyancer in considerable
praciice: the vendors were themseives professional men, and
the auctioneer one in the habit of sehing real estate: muny
purchased without noticing the omission ; indeed it did not

panty coming hewe, knew wt the time that Hamiiton did not
witend, and which, as 1 conclude fram the evidence, he did
not undeistand or intead himself.

(€)1 B.& B. 29, 1#) 3 Ak, 59
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uk that specific pesformance should be refused, with

Ith
cosls,

After the judgment had been pronounced,

Mr. Hector, for plaintiff, asked thata deerce for specific
erfuninance, with wtereston unpaid puenase money, might
¢ drawn up, and contended that defendant had, by his

auswer, submitted to a decree in this shape—uo other con-
stinetion could reasonably be placed upon the lannuage nsed
by him—London and Birmingham Railway v. Winter (@),
Ramsbottom v. Gosden (h), Murtin v. Pycroft (), were cited.

De. Cunnor, Q.C., objected to uny decree being made other
than dismissing the bill with costs 5 the bifl prayed simply
for a decree in the form which the piaimifl alleged he was
entitleq, aud not in the altemative, if’ the cowt should think
him entit'e ! to that relief,

The Court thought the statements in the answer amounted
to a submission to a decree, if interest were ordered to be
paid on the nnpaid puschase money, and directed the decree
to be drawn up .n that shape, and the plaintift to pay the
costs of cause.

Wrriay o, Synis.
. Shery)'s Sale—Parties.

Semble=That this court would entertain a bill for the purpose of compelling 2
sherif to convey property sold umder an exeention 3 Lut 1o sucha bill the
exceution deblor whose propernty has been sold must be made @ party.

AWhere a sheril sold property under i execution 2t conmmon ks bt hefore
uny deed was exccuted Sy hna .t settiement was licted By e debitor waith
the exccution creditor, Who therenpon dosired the sheil to settan from
completing the sale. snd the shenitl accordingly sefused to convey the pro=
peaty to the purchaser at shenl s sale, who ﬂmrcupun filed 2 bl agnunst the
shentd 10 compel Bim specafically to pustirm the adegod comtiant, it it

0 d that e Tum evidencing the sale lisd Loes made or agued
Ly the sheqtl=
Held, that the contract must be in writing, under the Statute of Fraude,

{6 C. C. Chan, Rep, 203.]

The bill in this cause stated that in the month of August.
1854, or about that time, and before the siezure thereinafier
mentioned, the defendant, John Smith, then aud =till being
the sheriff for the County of Brant, had placed in lns hands
and received for execution a certain writ of LFieri Fuacius,
issued out of the Courl of Queen’s Beuch at foromo, in
certain cause in the said court then pending, wherein
one Henyy N. Zitus was plaimifl, and one Albert AL L'itus
was defendant, the said writ having been issued at the sut
of the plaintiff in the said cause ogainst the goods and chat~
tels of the said defendaut in the said cause.

That shortly after the 1eceipt of the said writ by the said
defendant John Smith, as such sherifl, he, the sanl shenf,
under and by virtue of the said writ, duly seized upon a cer-
tain unexpired term in a lease which the said Alhert M. ZLitus
then held and had in a cetain shop and premises, situate in
Colborne Street, in the town of Brantford, in soid coumty of
Brant; and also upon cerain trade fixtures in said shop, then
being goods and chattels of said Mbert M. Titus, seizable
under said vrit of Fieri Facias.

That tbe said defuendant as such sherifl, after making such
seizure, duly adverntised the said shop and fistures for sale,
under said writ of Fieri Facias, by public auction, on and
for thae 24th day of the said month of Augnst; and tho said
unexpired term of years and said fixtures were duly esposed
to sale by him the said sheriff on that day, and on that day by
him duly sold; aud that the plaintift at such sale became the
purchaser of the said unexpired term, which was stiil unex-
pired, and trade fixtures, at and for the price or sum of £:206;
and the officer and agent of the said sheriff conducting such
sale duly entered tho name of the piaintiff (at the foot of the
+ritten conditions of sale, showing tho terms upon which tho
sale was conducted) as the purchaser of said unexpired term
and fixtures at and for tho price of £206; that the p'aintiff
had made or caused to be made to the said defendant s such

Fsheriff an application specifically to perlorm the sanl contract
‘ofsn!c, and 10 evecuto to the pinttdl an aszignment of tha
Purespired term of said lease and 1o deliver to tue plamnif the
suid trnde fixtmes being in the said shop, but the said defond-
ant had rot dune s0: the prayer was for a spetific perfonnance
of the connact by the defendant.

\

i The defeadant anstered, settg furih at length the facts
_stated in the judament, and submatted to act 1 the prenuses
as the coust should duect.

Mr. Read, for pluintiff: The defendaut being an ofiicer of
a common law conrt is no groumd of objection to this count
interferne in the manner desired 5 on the other fiand, it he
were allowed 1o witlhiold compietion of the contract, 1 would
have the effect of destroyag all confidence in sales by shentls
here the plaiatiff enly wants the sherifl?s deed to enable him
o obtan pussessive of the property sold.  He referred 10
Doe Hugires v. Jones (@), Lierman v. Wilson (b), Burnham
v. Daly (¢ )

Mr. Crickmore, for defendant: Before the sale was com-
pleted by the evecution of @ deed the judgment debitor paid
the delt and pat an end o the sale: besides, theie s ne
wiitten contiact, within the Statute of 'raunds, binding -0 the
defemdant,—f even this court will interfere with a sherifl
in the discharge of lus duty under & common law process

The judgmert of the court was delivered by

Seracee. V.C.—"The plaintifl files hus bill as purcliaser at
shenfls sale of the unexpued term in a certam lease of a
shop and premises in the town of Brantford, and of centain
trade fistures in soch shup.  The saie took plice on the 2fin
of Angust last. The stock-in-trade wus sold at the same
titne, und ore Reynelds hecame the purchuser. The bill 1s
filed against the defendam as sherifl of the county or Brant,
and prays specific performance of the contract entered into,
as the bill alleges, by the sherifl to sell and couvey to the
plainiifl the unexpired term. By the terms of the sale the
purchase money was to be secured by pronnssary notes, to be
1ndorsed by some persou to ke salisfaction of the judgment
creditor at whose su:t the propenty was sold. It is unneces-
saty to refec 10 this posnt further than to say, that upon the
evidence belore us the purchaser, the plaintuf in this suit, was
amlty of no defaull, but acted with dingence and promplitude
with a view to carty out the conditiors of the sale.

On the pat of the judgment creditor, noth:ng was done to
carry out the sale: hedid not accept the proposed security,
unor did the sherifl; although every thing that conld reasonably
be done by the purchaser was done, even 1o the extent of
offering to pay the purchase moncy m cash, 1n heu of giving
| promissocy notes. The purchaser was thus unable tocomplete

his purchase; and, after the lapse of a few days, an anaunge-
ment was made between the judgment creditor and debtor,
whereby the leaschold premises aud shop fixtures were trans-
fetred to the purchaser of the steck of guods, upon what terms
does not appear, except that it was in satisfaclion in whole ot
in part of the judgment debt ; and the shenfi thereupon, under
the direction of the crediior, refused 10 complete the sale w
I¥itham, who filed his bils for specific performance.

‘The first Jifiiculty 1s one of panties. In a similar case in
this cowit (Beamish v. Ruttan) the court held that the exe-
cution deblor, whose property it was alleged had been sold,
Ww3s 2 necessary pany. It was kis property that was the sub-
ject of the alleged contract of saie by the shenfl, and which it
was sought to transfer to the plamnuil; and 1t was conswdered
that he was the party really interested in resisting what was
thus sought, and not the munisienul officer, who had no interest
one way or the other.

It would be necessary, therefore, 1f there were no other
defect in the plainuift’s case, that the cause should stand over
in order to the making of the execution debtor a party.

)1 C & R. 67, (1 V. & B. 163, {¢) 16 Eng. Rep. 3:6.

(2) 93L& W53, (%) 6 Johus. - R. §21. () 11 U.C.QBLR. 258,

)
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But there appears to be anuther defeet, which goes to the
rout of the plaintiff %8 case. Such a contract ity the one sought
to be enforced must be in writing, under the Statute of Frauds,
and its being apon a sherifl’s sale appoars to form no excep-
tion. In the contract put in there iy no signature by ar on
behalf of any one as veudor, and this is a il against a
vendor. 1t is true that the only defendant on the record does
not take tha objection, but another defeudant must be added
who may take it.  And further, we think that it was not com-
petent fo the sheriit, uader the circumstances, tu admit a
contract 0 as to bind others interestud. Hato there was an
incomplete sale, not binding upon the sherdl, or upon either
party to the suit in which the sale wae made: while the sale
was thus incomplete, an arsangement was made which ren-
dored its completion unnecessary ; and we are not prepared
to hold that it was the duty of the sherifl, nnder these csrenm~
stances, to complete the contract thus incomplete between
himself and the purchaser ; and if such was not his duty, he
could not be in a posstion now 1o make that a completed
agreement by his admission which was vot so when his duty
properly ceased. o R

pon the question of jurisdiction raised by the defendant,
it is not absolutely necussary to decide: but we see no good
reason to doubt it. The defendant says that he was a public
officer of a court of common law, acling in the course of his
duty in oxecution of the process of thatcoust, and that if it
was his duty to complete this sale and convey the property
to the purchaser, it is the province of the court whose officer
he was to compel him by order of ths court, or by mandamus
or otherwise, to do that duty.

It would seem to be au answer to the objection that the
court does not interposo to compel him to do his duiy as a
public officer; Lut having entered into a contract in that capa-
city with a third person, a right springs up on the part of that
})arson 10 have that contract_enforced, and the proper forum
or enforcing that right is this court. This court would inter-
fere, therefore, not 1o compel a shenfl to perferm his official
dtuty, but to give effect to an equity which has acerned o a
third person: upon this point, however, we do not mean to
give any decided opinion, We think the bill must be dis~
missed with costs,

TO CORVESPOUDCUTS.

R.—~P. S.~Much odliged by your wishes for our success.  The practice you
refer to we note for exmniuatton; the subject is one of some ditficulty, What
are “substantinl objuctions.” it is not 1 all eazes cusy to determune, Please
fix more specific details of the difficulties you notice and your views, The
other matter mnust be dJdealt with very deli Iy, anything 1 10 casta
slur on 1he functionaries seferred 10 tmay pave \he way 10 lowering the stand-
and i pudlic cstimation; a thing in these unics to bo rigidly aveided, We

i thod of Miching ool withuut beng open to this ob-

havein viewa J
jection. We will gladly recetve any malter you may furitish.
H, T.=Y\

You can procced by civil action or indictment. ‘The 16 sec. stat, 3
and 6 Vic. ch, 267 declares that #If any person shall unlawfully and maliciously
kill, maim or wound any canie. every such offender shall be gulty of felony, 3
. C. M.—We willgive the case of Francis v. Browen in an early number,

W.D.—~Every exertion must bemade befate the count will allow secondary
evidence and properly so,  In the late case of Boyle v, Wisemnan, Park B., held,
that in order to render secondary cvidence of x privale docwinent admissibie,
it is necessary and sufficient to shew that all reasonable efforts have been made
1o procure the original.
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CLERKS OF THE PEACE.

We are not about to discuss the merits of a line
of railroad, nor the nccessity for corporate powers
to some company, nor any subject of prpular inte-
rest; onr theme at present is one on which the
public pulse beats somewhat languidly—it is a

matter in relation to the administration of Justicey
a subject the most important, yet commonly the
least regarded. Nevertheless, we hope to arrest
attention at present, and to prepare the way for fur-
ther discussion, and full and eandid consideration.

We ask our readers to consider with us for &
few moments the present position of the Officers of
the Local Criminal Courts; for recent legislation
has, in its cficets, raised this question—are Clerks
of the Peace to be starved out of office, and the
offices knocked down to the lowest bidder, or is
tardy justice to be rendered to these much injured
Gentlemen?  Appointed to office with the gunar-
antee of an Act of Parliament for a settled remu-
nerationi for dutiss assigned to them, and ever
willing to petform these duties, their incomes were
reduced more than one-half by alterations in the
law, without equivalent of any kind: Subsequently
under the Jury Act, new duties were allotted to
them, and the Hon. Robt. Baldwin, who introduced
the measure, made himself fully acqudainted with
the amount of labor these duties would involve, and
after mature consideration scttled a Table of Fees
which placed the office of Clerk of the Peace on
something like a fair footing as respected remune-
ration. This Table was afterwards altered by
Parliament, and the Fees lowered. The sweeping
reduction then made (over two-thirds of the entire
Zncome) conld never have been contemplated by
those who urged for a reduction of the fees, nor
intended by the Legislature, for what is it but
depriving Clerks of the Peace of office—not cer-
tainly taking them from the office, but taking the
office, by piecemeal, from them : and thus have thése
servants of the public been brought down to the
starving point! No one will deny this, that all
public oflices should be filled by proper and efficient
men ; and it is equally apparent that a rate of
payment, commensurate with the labour and res-
ponsibility. is necessary to sccure Officials of the
right stamp.

No complaints that we are aware of have ever
been made against Clerks of the Peace: they are
admitted to be, as a class, deserving and efficient
Officers, and yet they have been thus hardly dealt
with, and their claims put aside. Few take the
trouble to examine the subject, and some would
stifle enquiry by the sage remark-—They are not
ticd to the office ; if it does not suit they can give
it up!”?

It is worse than idle, it is cruel to say that if
dissatisfied they can resign. They cannot resign
so long as the office yields a pittance barely suffi-
cient to support life; at least it is so with many
who have given up other business and employments,
or removed from their farms or their stores, or with-
drawn from professional business to accept the
office; they cannot afford to begin life again, to
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combat, with perhaps altered feelings and habits,
for means and position. They have no resource
but to continue as they are, for their incomes never
enabled them to save against a “rainy day.” They
arc entirely in the power of the Legislature which
can dictate its own terms. We contend that jt is
illiberal and unjust in an employer, public or pri-
vate, 10 engage a servant at an understood rate of
payment for a term dependant on the good bsha-
viour and efliciency of the employee, and afterwards
arbitrarily to lower that rate without an equivalert
to the party affected—it is mockery and cruelty
combined to put the alternative, starve or resign !

Let it not be supposed that the ground of com-
plaint lies merely in the fact of certain duties being
transferred from the Clerk of the Peace to another
officer; even on the work yet left them they do not
receive anything like a fair compensation. For
instance, before the present Jury Law the Clerk of
the Peace had 2s. 6d. per hundred names extracted
for the Jury lists from the Assessor’s Rolls; by the
recent Jury Act they have 700 entrics to make
(with eritical aceuracy) for every hundred names;
and for this service, in the Table of Fees prepared
by Mr. Baldwin, the moderate sum of 13s. was
allowed : the last Act reduced this to 3s., and the
other fees, with one or two exceptions, in the same
proportion. It is only thosc who are acquainted
with the details of their dutics that can estimate
the labour. With some knowledge of the subject,
we confess that we were startled to find that in this
County (by no means the most populous in Upper
Canada) over 80,000 ! ! entrics are necessary to be
made before the “Juror’s Book” is completed, and
about 3000 names to be compared with the ballots,
besides the alphabetical arrangement. If space
permitted, we might, by giving precise details in
figures of the comparative labour and profit of the
office, prove beyond question that Clerks of the
Peace are greatly underpaid for the duties yet left
them to perform. We say nothing on the subject
of increased expense in living, for on this head
Clerks of the Peace have as good right to receive
consideration as others have, and the principle
being admitted, it is unnecesary to enlarge upon it.
We would suggest to Clerks of the Peace to put
their complaints in a proper and connected shape,
and to show specifically the way of redress.

Our own opinion is that the root of the evil lies in
the system of fees, now universally condemned in
the machinery of Courts of Justice, and that the re-
medy consists ir the substitution of a salary for fecs.
An arrangemen. .orthe future (savingexistingrights)
might be advantageously made by combining the
offices of Clerk of the Peace, Clerk of the County
Court, and Deputy Clerk of the Crown. We have
already reached our present limits in this article,
but hope to be able again to resume the subject;

in the meantime our columns will be open, to a
reasonable extent, for information and suggestions
on this important subject.  One word in conclusion :
Clerlss of the Peace are not in the position to claim
the assistance of a party, nor is the subject which
so intimately concerns them at all exeiting in its
character ; they are not able to bring to their aid
the influence which surround wealth and bigh
position. But they have right on their side. Let
them, then, with boldness appeal to the justice of
Parliament ; let them specifically establish their
grievances, and point out an eflective remedy, and
they will not want advocates within the Legislature,
nor public sympathy and support without.

COMMITMENT UPON JUDGMENT SUMMONS.

(D. C. Act of 1850, sccs. 91 & 92,)
Review of English Decisions bearing on.

(Continued from page 174.)

Buchananv. Kenning, 1 C.C.C. 504.—~Under the
8 & 9 Vie. 127, sce. 1, which provides that a debtor
againstwhom a judgment has been obtained may
be summoned belore any one of certain Inferior
Courts, and that if he appears to have the means
of paying by instalments and shall not pay at such
times as the Court shall order, the Judge may com-
mit him for any time not exceeding ﬁ)rty days, it
was held—afiirming the decision of the Court of
Common Pleas, and the judgments of Patterson
and Coleridge J.J.—that a Summons to shew cause
why the debtor shounld not be committed is neces-
sary previous to the committal : Erle J. and Martin
B. dissent.

In trespass for false imprisonment the defendant
pleaded that W.T. recovered a judgment against
the plt.; that the plt. was summoned before an
Inferior Court under the 8th & 9th Vie., ch. 127,
sec. 1, when an order was made for payment by
instalments; that plt. made default, which being
proved beforc the said Court, the Judge duly and
according to the form of the Statute, and at the
request of the dft., the attorncy of W.T. acting upon
his retainer, ordered the plt. to be committed to
prison for forty days; that the dft. as such attorney
delivered the warrant to an oflicer to be executed,
who arrested the plt. and detained him in prison.
Replication that the Judge did not order that the
plt. should be committed modo ¢t forma. Held,
reversing the decision of the Court of Commen
Pleas, that the traverse in the Replication put in
issue the faet of his making the order of committal
only, and not its validity. Queare, whether although
the plt. below was entitled to his discharge on
Habeas Corpus he can sue, under the circumstances,
in trespass for an erroieous order of the Judge:
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But if he can the attorney for the party is liable
for ordering the warrant of the Juwdge to be put in
execution,

In re. % Kenning 1 C.C.C. 16 (Trinity 1847)
the proceeding was also under § & 9 Vie,, ch. 127,
see. 1. The judgment debtor haying been ovdered
to pay the debt by instalinents, was comitted to
prisun in defaunlt of the payment of ane instalment.

‘he prisoner having been bronght wp on Habeas
Carpas, and the warrmnt not showiag that the
debtor had been sumnoned to show cause why he
made such default, it was held defeetive, and the
prisoner was discharged.

In giving judgment the following langnage was
used by Coltman, J. :=— It now appears o me to
be clear that the act done in this ense is nat a min-

isterial but a judicial act, and that being so we,

have to proceed according to all rules and general
principles that regulate our law axlaid down in
the case of Hurper v. Carry 7 'T.R. 270 ; it decides

that in cases of this nature where a judicial act is

to be done, it can only be regularly done after hear-
ing what the parties bave to allege. * * ~ *
It scems 1o me that the Judze ought to enguive
* befare he commits or determines whether he should
sentence a party for forty days, or for what less
termy than that. Ile must exereise a diseretion on
that point, and ought 10 be wware of all 1he circum-
stances that can be brought before him by the party
who has committed the defandt. It appears in
this case the Act has not heen satisfied, and that
the party ought to be discharged

(10 BE coxTINVED.)

THE LAW SOCIETY OF UPPER CANADA.

Beyond what may be gathered from the official
list published in the Guzelle, litlle is either known
or heard of the working of * The Law Society of
Upper Canada”; it is with pleasure, then, that we
transfer to our columns an article which lately ap-
peared in the Toronto Daily Colonist, descriptive of
the system of cxamination in force. Now that
“classification” is practically carried out, we trust
that candidates will not be content with “passing”
merely, but will endeavour to acquire high honours
on their admission.

The Colonist says:—

This Society does not usually attract much public uttention.
Its vules may be well undersiood by members of the legal
profession, but are little knowa to the public. From tune to
time, as each periodical cxamination aceurs, we are treated
to 2 list of newly admitted students, or newly fledged barris-
ters ; somelimes as many as twenty—sometimes a3 few as
three. The names of successful candidates are invariably
gazctted, and when_gazetted, copied by newspapers gene-
ratly throughout the Province ; beyond this no interest scems
to be taken by the pubiic in the workingof the Society.

The information afforded by the Gazette is for the use of

‘the public, who, in their varions dealings with each other,

mray have use for the lawyers,  As a general rule each corps
of newly made barristers is allowed to” pass before our eyes
without comment and without remark.

Last term we find no less than nineteen gemlemen, all
called to ¢ defend the nght and pucish the wrone-doers.”
This term we tind only five.  What is the reason? Is the
practice of the law on the decline?  No! such is not the
cause; there is a diffetent cause.  Let us exanine the list
of successtul candidates as catled this term.  ‘There is a clas-
stfication jntroduced new tgus, and new in fact. One ven-
teman is ealled «with honours.”  “I'wo are simply “p:l.sstgtl.”
Two are called “ad eundem.>  The eall with houours is the
new feature.  The eall ad eundem has existed for some time
those called ad eundem e generally members of the leaal
profession, nurtured at home and entitled to practice at home,
but transplunted of their own free will wnd accond to this
Province.” Such gentlemen, upon the production of certain
testimonials, became entitledd as a natter of courtesy, to a
ceall by the Law Society of Upper Canada.  This custom is
sregulated by Upper Canada Provineial Statute, 2 Geo. 4, ch.
G, see. 20 aeilities are also afforded by Statute 13Jand 14
Vie,, ch. 26, to members of the Lower Canada Bar desirous
of practising in Upper Canadas but in this latter case, an
examination in the laws of Upper Canada, to the satisfaction
of the Law docie'y of Upper Canada, scems to bo necessary.
‘Then as respeets the eall of gentlemen who study iu Upper
| Canada with the object of practsing m Upper Canada.  For-

merly there were no particular books preseribed as necessary
0 be read by a candidate before examinat:on.  He was eve
ramined i the different branches ot law, and his knowledee
tashed, no matter from what source derived.  Some exami-
"nations were comparatively simple ; there was no true test of
legal knowledge—many passed without more knowledee of
law than that absolutely necessary, and perhaps, fortuix&xsly
sufiicient o pass them ; thus many, though not sound law-
yers, might suceeed in ataining a call. “To meet this evil,
or with some such view, the new rules have been passed ;
they were passed dunng last Hilary Term. ‘These rules
name certain books necessary to be read by all applicants for
call; in addition to these bovks there are other books to be
read by applicants for call with honours.  In this respect the
Benchers have not acted without precedent.  In many uni-
versilies, we might say in all universities, there is a classifi-
cation of prizemen. _Men differ in their habits and abilities—
some are mose studious than others—some more talented
others—some more ambitious than others—some wmore cou-
rageous than others.  The Law Society, 1o encourage aspi-
rants to the bar to noble eflorts, have introduced the class for
honours. A candidute may elect the class throngh winch
he proposes to receive his call. 1t is optional. Ihe don-t
venture the honors, he may nevertheless be called 1o the bar,
technically expressed « passed.” But 1t he aspire to a tri~
umph, then he coinpetes for honows, and if successfol is
ealled with honours.  The prnciple is not a new one ; whe-
ther it will work well or nat, in Upper Canada, remains to be
seen.

As we have already observed, three candidates pa:sed
during the present term, two of whom were simply called'to
the barj the third was ¢“called with honors.”” This was Mr.
Robert A. Harrison, already known to the profession as one
of the editors of Robinson and Harison’s Digest, and much
respected by our citizens geuerally, as a young man of many
personal good qualities, and of high promise.” He has been
the firat to avail himseif of the new opening to distinction
“i!]i"t}} the Law Society has just offercd to those willing to
cimb—

~

 The steep where fame’s proud temnple shiites af.u.;'

We are happy to congratulate him upon his entiro success
on this accasion—a success the more gratifying to the candi-
date, accompamed as itwas by a lugh compliment- paid him
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by our respected Chief Justice, Sir J. B. Robinson, who is ever
teadyto greet kindly every worthy aspirant in the profession,
of which he himself is so distinguished an ornament.

WEe would call attention to the advertisement on
page xlii. of this number: we feel convinced that
there are many in the Profession in Upper Canada
who will consider it worth their while to furnish the
desired matter.

SURRCGATE COURT.
(Notes of English Cases in relation to)

PREROGATIVE COURT.—WHITING . Dean. [Nov. 6, 1854,

Will—Subscribing witnesses— Nawes written by deceased.
. Tuodas CreverLy died in the month of May., 1851,  Aftes
his death a paper was found, purporting to be his wil'; jtwr s
all in hisown handwiiting; there was 1 lull attestation clause,
With the nanies of two persons, but without their address or
description. Two persons were appownted executors. The
whole of the property was given to W, in whose house the
deceased resided. The nnfy next of hin of the cceased was
R. The executors and legatee refused to také prabate, or
idministration with the will annexed, or to propound the will
rhen cited to do so by the next of kin.  The reasons for their
refusal were contained in an affidavit, in which the legatee
deposed, “that about the month ot October, 1833, the deceased
Froduced the paper writing in question, at the same time
nforming him, the deponent, it was his will, and requested
Him to read it, which he did; whereupon he asked the de-
ceased where he got the willexecuted ; to which the deceased
replied, ¢Ata public house in the Blackheath-road, by t=o
rien,’ but he did not name the public house, nor he perso s
who had witnessed the will; that the deceased then took
possession of the will j 1hat, about a month before the de-
ceased’s death, he haunded ihe will open to him, deponent,
and requested him 1o take possession of it, as the whole of the
preperty was béqueathed tu him. which the deponent accord-
ingly did, and kept possession thereof until the death of ¢ e
deceased.” The necessary steps towards obtaining probate
of the will were then taken, when it appeared that the year
of its date was written on an erasure. ~ This required au ex-
%!a.nanon f:om the subscribing witnesses, or oue of them.
hey could, however, neither of them be found. Tn conse-
quence of the deceased haviog suid that the will had been
executed at a public hounse, in 1he Blackhe th-road, inquiries
were made at all the houses of that description in that neigh-
bourhood, but no trace of the wiinesses cou d be discovered.
The affidavit further stated, that from the similarity of the
Kandwniting of the names o} the wunesses to that of the tes-
tator, the executors and legatee believed that the names of
the subscribing witnesses were written by himself. The
executors had by proxy formally renounced probare of th - will,
as also had the legatee of administration with the will annexed.
uglies moved for letiers of administration of the offects of
the deceased, as having died intestate, to be granted 1o R.,
the next of kin of the deceasad.
S1z J. Dopson.—Nobody wil take probate of this will.
& executors refuse to propound it, and have, inorcover
ormally renounced; and tge ?egatee de.lmes to :ake admun-
igtration with the wiil annexed.” 1 have, thesefore, no 2'ter-
native but to grant the motion. _

3L STPON JUCICSN R BN TL

P5iRod. Covrs:SBrowY v. Brows kT ar., by Guardian.
_ Adhinistrativi~ Widéw—Separation—Practice.

_.B. died without a will, Jeaviog a widew and two infant chil-
dten. Hehad separated from his wife on suspicion of heradul-
tery, and thero was a deed of separation; the children were
allowed -by-him-to live with-the-wife. Evidence-was-sriven

32

as to the fitness of the widow to take the adwinistration :—

Held, that notwithstand nz the ciscumstances of the sepa-
1ation, the Court might grant the adnunistration to the widow.,
Sir J. Dopsoy, after examining the facty in evidenve, said,
¢« Now, under these circamstances, ong o I to take away the
administration of the dervase!’s eifects fiom his widow? I
say take away, because, accordiag to the ordinary practico of
this cout, she is considered 10 have a prior nght to it. In
suppott of his aiz wnent to that effect, tae lcirned counsel
cited the «as- of Lamb:ll v. Lambell, 3 Hagg. 553; but that
was 2 questinn with 1e pect 10 the wiil of the deceased being
found 1n his reposit nies with the se 1 torn off, and notas to
the nght of admini-tation. On application Leing subse-
quent y made to the coutt for the geant to pacs to the widow,
the s owt observed: ¢ The grant is diseretionary, and, as the
widow hved separate, T decree it to the brather.> Butitdoes
not at all appear uader what particular ci-cumstances the
deceased was liviug sepatute itom lus wife; and it must be
remembered that the brotker had an eqeat wnterest with the
widow. [ think there is not ingin 1hat case. Congers v.
Hatson, 3 Hagr. 556, was a'so referrad to. In that case there
was y eontest for the adnunistiaticn, and the court granted it
to the sisier in prelerence 1o the widow, whom it condemaed
in costs.  The ciicumstances. hawev r, of that case were
entirely different fiom the preseat; the widow had, during
hier nusband’s itetime, been living witiv. and had in fact been
matried to, avother man. The court, of conrse, vefused to
o nunt the administiation 1¢ the wwiow. The case of Chap-
pell v. Chappell, 3 Cor. 429, was also cited. In that case
e deceased died, leavinze 2 widow, a Lrothe:, and. two
nephsws and two nieces, the cluldren of 2 deceased sister.
Tue brother opposed the wrant 1o il widow, against whom
various objections wer- wized; bot that case was very differs
ent froma the j1esent. in whieh tie widow has been deseribed
by th- relatives themselves 1 ve ¥ favorab e te:mns indesd.
In that case the et said: < I thinic 1 ousht to exercis« my
discietion in tavor of the biother, 1 order to protect the inte-
resis of the chiide 1, (as nephews and nieces) and ouzht not
10 Jeave the widow in possession of Ltheir shares of the money
tor s0 lony a ti2 as must intervene b 1ween the grant and
the payment w0 the miams It is chiefly in eference to this
circnms:a «e that the court s0 decides, for [ do not mean to
say that otherwise there is suflicient reacon 1 v refusing to
intrust the widow with the munagement of thi~ property.?
Yet Mrs. Chappell was 101 0u y separated trom her husband,
but hed actonliy mavried agaiy doring her hasband’s litetime.
1 do not think there i~ in the p esent vase sufi ient 164 on for
efusing 1o introst the widow with the maunagement of the
prope ty. There are no othe iute ests but the widow’s and
chil iren’s, and these chi dren are the « hildre 1 of the widow,
we g intrusted to her < are by the deceased himse f. and have
continued under her care up to the p:esent time. Sho srems
to b- 1 fit and proper person, uoi on y from ‘he lotiers of the
re atives, bot fiom the afiidavet of M L., the solicitor, who
swears to his belief ¢that she Isa (it and proper person 1o
bacome ad ninistratrix, and o hwe the caro z2ud +harae of
the infant children o1 th - deceased, by r ason that sheis an
affectionate mother, it woman « £« ducution, and of Jdomoestic
habits.> Itisiathe discreton o the coud 1t [ donot think,
looking at all the ¢rva nstances of tue case, that 1t is one in
hich 1 oenoudd depast fron the usaal cawse. 1 therefore
de.ree the adimimst 2uon 1o ine wiulow.”

MONTHLY REPERTORY.
Dotes of English Cases.
CHANCERY.
V.C.W. Lapy ANDOVER . ROBERTSON. July 28.

Lessor and Liessee—Covenant—Injunciion—Agreement.

A, B., lessos of a house, agreed with the landiord of another
honsa which adinined, that If the Jezes of the lztis: wero ro-
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newed, cortain windows should be closed up. The lease was
not renewed, but a now lease was granted to another lessee,
previously to which A. B. and the iandlord agreed that the
windows, instead of being closed, should bo treated in a par-
ticular manner; and in the lease such lessee covenanted so
to tteat them :—

Held, upon a bill filed by A. B. against the subsequent
lessoe that the latter must be restrained from violating this
covenant. The interfercuce with the privacy of a lessee
the enjoyment of his te :.ement i> not of a trivial nature, and
the coust will interpose its autho ity to protect the enjoyment.

C. of Appeal—WueaTLEY v. Bastow rE Corrins. Aug. 2,

Solicitor—~Impriper Conduct—Acting without Authority—
Names struck off the Roll.
A solicitor having, without authority from bis client, given
a brief to counsel to consent to the payment of the client’s
money out of court, aftor cause was shown, was ordeted to be
struck off the roll.

V.C.S. PeRRY v, WALKER, Feb. 4.

Mortgage—Mortgagee in possession of unfinisked houses—
Forfeiture of Lease—Liabilities of Mortgagee.

Plaintiff, a builder having under leases. for terms of years,
with coverants to repair, of two pieces of land and the mes-
suages thoreon erected, which were uufinished. moitgaged
the same to the defendant to secure advances made by him
to the plaintiff. The mortgage contained a power of sale,
znd a clause enabling the mortgagee to apply the pro eed~ in
re-imbursing himself' in respect of ground rent, taxes, and
repairs, and in the nex: p'ace, the mortzage d. btand interest.
The mortgagor was to indemnify the mortgages until po-ses-
sion taken. The defendant ent-r.d but did not finish nor sell
the houses, nor did he pay the ground ient. The lessor
entered under a proviso in the original leases, completed the
houses, and let them at an advanced rent :—

Held, that the leases were forfeited by the wilful neglect
and detault of the d=fendant the mortzages, and that he was
liable to the plaintiff the mortgag i in respectof the forferture.

H.ort, PurseLL v. NewsIGGING. May 10.
Legacy—Vesting—Suspending the vesting till execution of
trusts.

W., by will, bequeathed all his estate to P., in trust, to
pay W.s debts, then cestain annunties which were to inciease
m a certain manuner, by ihe dea h of the annuitants, till they
reached 1o a certain sum, the annual free produce to belong
toP.; and then the testator said, «after executing the pur-
poses of.the trust, the free iesidue of the trust iu ds shall

rtain and belong to P. and the heirs of his budy,’” with

imitations ove: P.:—1W. died belore zome of the annuhants :—

Held, that the residue vested in P., during his life, and
the vesting was not suspended by the will un:l all the ansu-
ities ceased to be paid.

V.C.W. TurpER v. TurpER, July 17.
Charity—Substitution—Will—Codicil— Revocativn.

A testator, by his will, gave to three « haritable instituions
sums amounting to £850, and direcled the same tv be pawd)
out of his pure personalty. None of these charilies we e
obnoxious to the Jaw against moitmaiu. By a codiesl, atter
reciting the gift of 1he three legaiies. he revoked the same, )
«and in lieu thereof,>> gave to the extension fund of a house
of charity in R. street £1,000. The gift ot the £1,000 was|

wholly ilioperative vt Jaw under the mortmain act, 9 Geo. 1.
c. 36.

Held, that the three legacies given by the will, were abso-
jutely revoked, notwithstinding that the legacy of £1,000
was prefesssd to be given in lieu of them.

V.C.W. Haviranp 9. LEIGE:TON. May 4.

iVill—Construction—Next of Kin according to the statules
of distribution—Lapse.

In 3 will a gift was made of perscnal estate to A. for life,
and afterwards to B., her husband, for lifo, and then to such
pe‘sons as A. should appoint, and in default to the person or
porsons who should be rext of kin to A., according to the
Statute of Distribution, in the like manner and proportions,
u8 if she had died withont ever having been married. A. died
in th- lifetime of the testatrix, Jeaving the testatrix, who was
her mnother, and a nephew of the half blood, (no relation to
the testatrix), her next of kin. according to the statutes. The
testatrix dicd. B. the husband, and the nephew, survived ;
the nephew being then the sole next of kin to the daughter,
A

.IIeld, (upon a dumurrer) that the nephew wus entitled, and
that there was uo lapse.

COMMON LAW,.
H.or L, Maxaox v, Bawvie, June 19,

Solicitor and Clients— Trustees—Solicitor employed by his
co-lrustees.

M., a solicitor, and five others, were appointed and acted
as_evecutors under the will of A., whose assets consisted
chiefly of law-suits, in which C. was personally interested.
M. was also the principal legatee. The trustees, by letter of
atiorney, appointed M. as acting trusteo to manage the trust
and account to them for the funds after deducting hi~ reason~
able charges and costs. M. thereupon kept on all the law-
suits, conducting them at his own discretion, and resenting
alt interferonce of his co-trustees, refusing fo1 seven years to
give them anr acconnt of the trist funds. At length, after
exhausting all those funds, he delivered his bill of costs,
showing a balance of £2,000, for which he ciaimed to hold
them personally liable.

Held, there being no express contract, that any such infer-
ence from the circumstances, as that he was to be remunerated
in the ordinary way by his co-trustees was extravagant.

Craddock v. Piper, 1 Mac. & G. 664, discredited.

S ———————————————————t—

THE STUDENT'’S PORTFOLIO.

THE DUTY OF AN ADVOCATE DEFINED—BRINGING SUITS—
DEFENDING PRISONERS.®

¢ There is a distinction to be made between the case of
prosecution and defence for crimes; between appeanng for
the plaintiff in pursuit of an unjust claim. and for a defendant
in resising what appears to be a just one. .

Every man, accused of an offence, has a constitutional
tizt.t to a trial according to Jaw: even if guilty, he ought not
10 be convicted and undergo punishment unless upon legal

jevidence 3 anit w.th all tue forms which have been devised

for the secunty of hfe and liberty, These are the paunoply of
i nocenc- unjustly arrazgned 5 and you cannot deprive guilt
of it, without removing it from innocen-e. He is entitled,
therefore, to the benefit of counsel to conduct his defence, to
cross-examine the witnesses for the state. to scan, with legal
knowledge, the forms of t: e proceeding against him, fo pre-
sent his defeuce in an telligible shape, to suggest all those
rza onable doubts which may anse trom the evidence as to
his guilt. and 10 see that if he is eonvicted, it 18 according to
law. The courts are in the habit of assigning counsel to pri~
soners who are destitate, and who request it3 and counsel
thus named by the court, cannot, with prolessional propriety,
de line the office. It is not to be termeé screenmghthe guilty
from punishmeut, for the advocate to exert all his abxlil:{

learming, and mgent.ity, in such a defence, even if ho sho £
be perfectiy asscred in his own mind of the actual guilt of the
prigoner.

rovemmd

* Preen Juilge Sharswood’s Profussiascd Zivis
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It is a different thing to engage as private counselina

rosncution against 2 man whom he knows or believes to be
mnnocont. Public prosecutions are carried ¢a by a publlc
oflicer, the Attorney-General, or those who act in his place;
and it ought to bo a clear case to induce gentlemen to engage
on bohalf of ptivate ititerests orfeclings, in such a prosecution.
i certaiuly think that it ought never to be done against the
counsel’s awn opinion of its inerits. Thero is no call of pro-
fessional duty to balance the scale, as thero is in the case of
a defendant.” It is in overy case but an act of courtesy i the
Attorney-General to allow private counsel to take part for the
Commonwealth; such a favor onght not to be nsked, unless
in a cause believed to be manifestly just. The same remarks
apply to mere assistance in preparinz such a cause for tnal
out of court, by getting ready and arranging the evidence and
other matlers connected with it: as the Commonwealth has
its own officers, it may well, in general, be lelt to them.
There is no obligation on an_attorney to minister to the tad
passions of his client; it is but rarely that a criminal prose-
cution is pursued for a valuable private end, the restoration
of goods, the maintenance of the good name of the prosecutor,
or closing the mouth of 2 man who has perjured hinself in a
court of jusiice. The office of Attorney-General is a public
trust, which invoives in the dischaige of 1t, the exerion of
an almost boundless discretion, by an officer who stands as
impartial as a judge. ¢ The professional assistant, with the
regular deputy, exercises not his ewn discretton, but that ot
the Attorney-Geneial, whose locum tenens at sutferance, he
is ; and he consequently dues so under the otligation ot the
official oath.”* gn the other hand, if 1t were considered that
a Jawyer was bound or even had a night to retuse to undertake
the defence of a man because he theught lum guilty ; 1t the
rule were universally adopted. tne effect would be to depnve
a defendant, in such cases, of the benefit of counsel altogethe:.

The same rcourse of -remark applies to civil causes. A
defendant has a legal right to require that the plaintiff’s
demand agamst him should be proved and proceeded with
gcrording to law.  If it were thrown upon the parties them-
solves, there would be a very great inequality between them.
according to theiv inteligence, educalion, and experience,
respectively. Indeed, it is one of the most s riking advantages
of having a learned profession, who engage as a business in
representing parties in cousts of justice, that men are thus
brought nearer to a condition of equality, th.it causesare tried
and decided upon their merits, and o not depend vpon the
personal characters and qualifications of the immediate
parties.t Thus, too, if a suit be instituted against a man to
recover damages for 2 tort, the defeudant has a nght to «ll
the ingenuity and eloquence he can command in hi> defeunce,
that even if he has commiited a wrong. the amount of she
dainages may not exceed what the plawtiff 1s justly entitled
to recover. lut the c.aim of 2 plainutl stands upon a some-
what different footing. Counsel, as 1t appears to me, at least
have an undoubted right, and are 1a duty bound, to refuse to
be concerned for a plainiift 1.1 the legal pursunt of a demaud,
which offends his sense of what is just aud right. The cour s
are open to the party in per-on to p osecute lus o«wn clam,
and plead his own cause ; and although I ..dmat that he o..ght
to examine and be we ! satisfied betore he retuses 1o a suitol
the benefit of his professional skill and learuing, yet :nmy
view it would be on h s part an imwmoral act 0 atlurd that
assistance, when his cunscience told him that hus chient was
aiming to perpetrate a wrong through the means of some
advantage the law may have aflorded him. * It is a popular
but gross mistake,” says the late Chi{ Justice Gibson, 10
suppose that a lawyer owes no fidelity to any one except his

® Per Gibson, C. J., in Rush v. Cavenangh, 2 Basr, 169.

1 % Thete are many who know not how to defend their canses in juagment,
and thete are many who do, and therefore pleader» afe neccesary ; so that that
which the plaiatifls oz acior cannot or Xnow not how 10 dobythemscives, they
may Jo by .their serjeanis..altorneys, or {rends.” . Mirs. of Juetcer..ch. 2.
sec. v,

client, and that the latter is the keeper of his professional
conscience. He 13 expressly bound by his official oath to
behave himsolf, in his otlice of aiterney, with all fidelity to
the court as well as the chent; and he violates it when he
pressva for an unjust judgement, much more so when ho
reses for the eonviction of an muocent man. .
The hish and honorable office of a counsel would be degraded
to that of a mercenary, were hte compelled to do the biddings
of his chient agamst the dictates of his conscience.”? Tﬁa
sentunent has been expressed in flowing numbers by our
ureat commentator, Sir VV:Hiam Blackstone :—~

#Ta Vitree and het friends a riend,
Still ingy my voice the weak defend ¢
Nerer inay my prostituted tongue
Protect the nppressor In hia wrong |
Nor wrest the spirit of the laws,

Ta sanctify the villain's cause.”?

Another proposition which may be advanced upon this
subject is, that there may and ought to be a difference made
in the mode of conducti..x a defence against what is believed
10 be a nghteous, and what is believed to e an unrighteouy
claim. A defence in the former case should be conducted
upon the most libera' principles.  Wlhen you are contending
agzainst the claim of one, who is seeking, as you believe,
thro gh the furms of law, tu do your client an injury, you inay
{usuﬁably avail {)uur.sc]f of every honorable ground to defeat

1im.  You may begzin at once by declaring to your opponent

or his professional adviser, that yo. hold him at arm’s length,
and yoa may keep him so during the whole contest. You
may fall back upon the instreciions of your client, and refuse
to yield auy legal vantage g ound, which may have been
zained through the ignorauce ot i.alveite. ce ot your oppo-
nent. Counsel, however, may and even ovght to refuse to
act under instructions from 2 client to defeat what he believes
to be an honest and just claim, by insisting upon the slips of
the oppo-ite party, by sharp practice, or special pleading—
in short, by any other means than a fuir trixl on the merits in
open court. There is no professional durv, no virtual engage-
ment with the client, which compels an advocate to re-ort to
such measures. to secure suvcess in any cause, just.or unjust;
and when so instructed, if he believes 1t to be intended to
gain an unrighteous object, he ought to throw up the cause,
and retire tro:n all connection with i1, 1ather than thus bea
participator in other men’s sins.

Moreover. no counsel can with propriety and a good con-
science express 10 court or jury his belief in the justice of his
client’s cause, conirary to t. ¢ fact. Indeed, the occasions
are very rme i which he ought to throw the weight of his
own private opnion into the s a es in favor of theside he has
espoused. If that epinion has been formed on a statement of
facts not in evidetie, it ouz:t not to be heard,—it would ba
il eza) aud hinproper 1n the tribundl 10 allow any force what-
ever 1o it; if on the evideuce only, it 1s e ough tv show fiom
that the legal and moral grouuds on which such opinion rests.
Sume ver sound and judicious observations have vevn made
by Mr. Whewel in a recent wark on the elements of moral
and political science, which I know I shall be excused when
they ave heard, for quoting at length :—

¢ Some moralists,’ says ke, ¢ have ranked w.th the cases in
which convention supersedes the general rule of truth, an
advacate asserting th justice, or his beliefin the justi e, of
his client’s couse. Those who contend for such ndulgence
argue that the , rufussion is &+ instrument for the administra-
tion of justice : he is to do all he cau for his client: the appli~
cativn of Jaws is @ mattes of great comp exity and difficulty:
that the right administrativn of them ia doubtfu} cases is best
provided lor if the arguments on cachside are urged with the
utmost force. Tho advocate is not the judge. .

#This may be ali well, if the adracate let it be go onder-
stood. Butif in Yleadmg he assert his belief  that his sause
ir just when he belioves.it unjust, hé offends’against trath, ay
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any other man would do who in like manner made a like
assertion:

« Every man, when he advocates a case in which morality
is concerned, has an inllucnce upon his bieacers, wlieh ad-us
from the beliet’ that he shares tuw o al sestiments of all
mankind;  This intluence of s supposed moinsty 1s oue ol
his possesions, hv 15 bound truse for mord eads. 1 he i
up his cliaracter us an Advocale with Lys character asa moral
agerit, using his moral mlluence lor the advocate’s puipose,
he acls immorally. e makes the imoia tale suvordamate to
the professional tule.  ile selis to tis chient wot oy ms skl
and learnmg, but himself. He makes it the sapreme obyect
of his life W be not a good man, but a successful lawyer,

«There belong to him, moreover, moral ends which regard
his prolession ; namely, to inake it an wsttution hited to pro-
mote morality. To raise and purily to ¢ chaacter of the pro-
fession, so that it may answer the ends of justice wittivut
requiring insincenty in the advocate, ts @ proper end for o
good man who is a luwyer; a purpose on wineh he may well
and worthily employ bis efturts and infleence.”**

Nothing need bs adided to enoice woat has been so well
said. The remark, however, may be permitied, that tue
expression of private opiniou s to the meidts ol a Lontiovers)y
often puts the counsel at featul odds. A youag man, un-
known 10 the court or the jury, 1s trying his tirst case agumst
a veteran of standing and character: what will the as-everd-
tion of the former weigh against that of the lster?  In pro-
pottion, theil, to the age, expertence, matunty ol jubrment,
and professional character of the min, who taisely eadeavors
to impress the cowit aml jury with the vpativiof tus coufiience
in the justice of his case, in that proportion 1s thete danges
that injury will be done and wrong inthicted—in that propor-
tion is there motal delinquency in him who resorts to a1,
- e .

THE DIVISION COURT DIRECTORY.

——

Intended to show the num.er, limits and extent of the
several Division Courts in every County of Upper Canada,
with the names and addresses of the Officers—Clerk and
Bailift,—of each Division Court.}

COUNTY OF WELLINGTON.
Judge of the County and Division Cousts—Arcitoatn Macooxarp, Gutlph,

First Division Court—Clerk. Alfced A. Baker,—Guelph, Badif §; Lunus—
‘I'he town and township of Guelph,

Second Division Court=Cierk, \Wilham Lessliv,—Ingram?’s Inn, Pushnch,
Limus=The township of Pusnnch.

Ixird Division Court—Clerk. Andrew Hewatt, Rocktown,—Eramosa ; Limts—
The township of Eramosa,

Fowrth DLivisios Court—Clerk, John Cadenhead,—Fergus; ZLumits—The
township of Nichol, concessions=—Nos, 1 10 10; the township of Gara-
fiaxa and the towaship ot Peel, from the 14th concrssion castward.

Dicision Court—Clerk, Witham Tyler,—Ermwville; Limus—The town-
ships of Amarmnth, Erin, East Luther and Guralraaa, cxcept the ten
firat concessions.

Sixth Division Cowrt—Clak, John Cadenbead,=~Llora, Lunus—The town-
ship of Pnlkmgwn, and concessivua cleven o fourtcen mdlusive to the
1wownship of Yeel.

Seventh Division Court—Clerk, John Cookman,—Allanville, Peel, Lumits—
Coucessions one to ten suclusive of Pect townsmpand Marythoro West,

Eighth Division Court—Clerk, ‘Thomas Gricve,—Arthur, Lunits=Townshp
of Arthur, East Maryboro, townaship of Miito, and W est Luther.

APPOINTMENTS TO OFFICE, &c.

Fifth

S —

JUDGE OF THE COUNTY COURT.
JOHN STRACHAN, of Osgoode Ifall, Esquite, Barrister-at-Law, to be
Judge of the County and Surrogate Courts of the United Countics of Huron and
Bruce, 1nthe place of John Scott, Esquire.—[Gazetted 17th November, 1855.)

~ sedvs o 2 ., 2

© Whewell’s Elements of Moral and Political Science, vol. 1, p. 297,

¥ Vide obscrvalions ani, psye 196, on tho utility and nccessny for this
Pirecrory.

¥ \We have not yet recesved s List of the Baviffs for these Countics,

CLERK OF THE PEACE.

GLORGL OGLE INOLIER, of Petetborough, Esquite, to be Cletk of tha
Veace Gu the United Countivs of Peterborough and Viclotia, mn the place of W,
He Waghivig Lsguire, seaignes.—[Lazettea 15t Nov, 1855,]

NOTARIES PUBLIC IN U.C,

ALISTER M. CLARK. ot ‘loromu, Lsguire, Attomey-at-Law; JOIIN
BILLAGS, w Oshuva, bagune, Baninstersat-low, WILLIAM HENRY
SEANTON of ot 1 s s, Banis wi=itieboaw , and CULLLY WILLIAM
FUS TER. o) Brockville, Ls juite, Attofiey-at-law, to Le Notatics Patlic in
et Lanada,—=Uazetted 1Tth Novewer, 1335.)

JAMLS BOYD DAVIS, of ‘Twionto, Lsquire, Barnster.at-Law, to te &
Nty Pullic s Uppor Couda—[bas tied 2uhi Nov, 1835.]
e rmTe——— e ——t

LAW SOCIETY OF UPPER CANADA,
(Oscoune lianL.)
Michaelmus Term, 19th Ficloria, 1855,

Oun Mosday the 19th November, 30 this Tenn, Rubert Alexander Iattison
Lsquiiey was cabied, el nonecs, 10 tire degiee of Bursster-ateLaw.,

O ' saene day Jolin Thomas Aldeises, Lstu.re, wis catled to the degree
of Banister=at-lanw,

On Liesday e 20th November. i tins ‘Tenm, Fredenick Kingsion, Esquire,
was calied to the degree of Baraster=ut=Law,

Ou Sourday the 2l Neveanber i this Perm, the Hon'ble Robert Baldwin
wis clected Treasgier or s Sociely. .

On e saine day tae v Members of the Society, of the degree of
Barsistereitt-fam, Waie tletton Masteas of the beach, 12,

Lewis Wallvsidge, Lisquire, | Aleaander Cantpbell, Esquire:

Jubn Huwhns aagarty, - Stepuen ticharas, Junior, .

et Miller, b ‘QLCiowas Galt, “

George Aleasuder Phllpous, ¢ Lavad Ureahenridge Read, %

Gerorge \Williaw Bunten, Leyguite.

On ‘Fuesday the 23th Nevewber s ‘Ferm, Ldward Martin and Charles
Ingersath Caraaily Ls juires, were called 1o the degtes of Burnster-ut-Law,

On the sane day the followmg Gontlemen were admtted 1mto the Societly as
Mesnbers ity and Cutoreu B tse iatuw tay wader a3 Suadents of the Laws,
thear exounnat a8 hiuviug beedt cdasactt its tonows, Uz, 2

ENIVELSITY CLASS ‘.\lr. Wil Heney Harrington Hume,

Mr, John fhompoon Buggard, B.A, | o Michuel Lriseol,

SENON ELASS, Wil Neholas dMiiler,

Mr, Marcelius Crombie, Ienard Busrewt brrnurd,

JUMOL CLASS, I o Joha bru MeLennan,
Mr. \Withiam Menry Wukison, S Willnun Fesgueon, Junior,
s James Mccauney, l ¢ Churles Fredeneh Guwdhae,
Ordered—"That the eaamination for admission shall, until further nouce, be
e tae teltun tug booas respectvely, thiut ts W suy-—
For the Optame Cluss:

In the Pheatisax of Eanipides, the first twels e books of Homer’s Jhad, Horace,
saliust, Beehd or Legendre’s Geoinetnie, Hhinds Algehra, snowtallts ‘Tng-
onanelry. Lufishaw’s tatiesiand soytines, Herseheli's Astronimuy, Valey's
Morul Finlorophy, LocKe'3 kaezay oi the tunan Understaig, Whateley?’s
Logic and Ractnage, and sucs works ne Avcient aud Modent $istory ond
Geogruphy o> the candidates inay huve read,

For the University Class§

1 Homer, first beok of Ihad, laveian (Charon Life or Dream of Lucian and
Puneny, Wdes ol tlorace, i Maticnaiies or Metaphysics st the option of the
camlbityle, aceoramy 10 the jellowng coutses respeciively; Mathemaltics,
(Laacad, 160 2udy 3id, Aty aud Gis buvis, or Legeanre’s Geometue, 1sy, id,
3rd, and 41 Loona, 1na’s Algebra 1o the cud of Sunuluncous Equations) ;
Metaphysics—{Walher's dud Whateley's Lagic, and laoche’s Lssay on
the Huinan Understanuing) 3 Hetschicli’s Asironmny, chapiers 1,3, 4. and 6;
and such works i Ancient und Modem Geography and History as the candi-

dates mmay have read.

For the Senier Class. .

In the same subjecis and book~ as for the University Class.

For the Junicr Class.

111 the 18t and 3rd vooks of the Odes of florace ; Euclid, 1st, 2nd, and 2rd book
ar Legendre, 1st and 2nd bovks, und such worbs f\iodern History 2
Gengiaphy as the candidates may huve read: and thal this Ordet be pub-
lished every Term, wih the adumseions of such ‘I'enn.

Ordered—"That the class or order of the examunation paseed by each candldate
for adinisston bie stated 1n his certheate of aumissionr.

Ordered—~That in future, Candidates for Call wunth Amors, shall atiend at
Osgoudle $all. under the $th Urder of 1. Term, 18 Vic., on the last Thursdey
and also o 1he last Friday of Vacation, «pd those for Cal], merely, on the lattér
of such days. ’ )

Nosex.—~By & Rule of Hilary Term, 18th Victosia, sindepts kesdplhy Term
are benceforth required to altend a cotrss of Lectuses, 10 be dahverod, ebch
"Term, at Osgoode Hall, and exhibit 10 the Secratary ont the lawt day of Term,
the Lectures’s certit: of such attend

-

Lectusers for the ensuing yeas. beldben,
H. Term—P M. S, Vankougimer, Esq, « Fead Propmy.
E. Term—4. C. R. Bccher,gusq.' -sq_ « Eudence,
9. Term—}Heury Ledles, E8q. « « « « Pleading.
M. Term--Necher Brongh, ¥3q, = = - Erscudrs and SEsvmsmies.

Jour of Locture—From 9 o’clock ta 10 o%¢clock, .M. .
ROBERT BALDWIN, Trassuter.

nli-fu.

Michaclmas Tern, )
19th Victoria, 1855, §



