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DIARY FOR JULY

1, Wedaesday... Long Uacation somomences. Last day for County Counclll to
u‘xunnw Ralls of Local Musicipalities.
& BUNDAY..... 5th Sunduy after Thmty,

6. Moaday........ Coanty Court aad Surr. Court Termz com. lHelr and Duvisoe
Siittnga commence.
11, Saturday ..... Couuty Court aud Surrogate Conet Term ends.
12. bU\DlY weee 884 Sunday afler Trinuy.
14, Tuesday ...... Last day for Juages of County Courts to make return of
Appaals from Asscaments.
19, SUNDAY ... Tth Sunday afte: Trindy,
21, Tuesday ...... Hefr and Devita- Sittings end.

26, SUNDAY..... Sth Sunday after Tramty.

31, Friday a...... Last day for County cmk to cortify Co. Rate to Municipalities
in County.

BUSINESS NCTICE.
Persons indelled Lothe Propridors of thisJournalare requested o remember that
allour pastdueaccounts have bernplaced sn thehandsof Messrs. Ardagh & Ardagh,

Altorreys, Barrie, for collection; and that only a premptremittance to thom will
save costs.

It iswith greal reluctance that the Proprietors have adopled this course; dul they
Rave been compelled to do so in erder to enalle themn to meet thewr current expenses
whith are very Aeary.

Noo that the ussfulness of the Joxrnalis so generally admitied, it would not be un
reasonable to expect that the Profession and Oficess of the Crurtswotdd arord st @
Liberal support, <nstead of allmoing themselves tr be gued for ther subscriptions
— —

&he Hpper Gaunha Tty Journal,
JULY, 1863.

THE LAW OF GUARANTEES.

The statute 26 Victaria, chapter 46, passed dering last
session of the Proviacial Legislature, and entitled, ¢ An
Act to amend the laws of Upper Canada affecting Trade
and Commerce,” deserves some atiention.

I considering o new law of a remedial character, it is
well to examiue the old law—discern the mischief to be
remedieG—and then the nature and effect of the remedy
iotended will be the more spparent.

In this manner we purpose to consider th: nature and
effect of the 26 Vic. cap. 46, seo. 1, which, in a legal point
of view, is the mosi importaut statute passed during the
last session of the Provincial Legislature.

It is provided by the fourth section of the Statute of
Frauds (29 Car. IT, cap. 3) that no action shall be brought
whereby to charge the defendaut upon any special promise
to answer for the debt, defaait or miscurriage of another
person, unless ths agreement upon which such action shall
be brought, or some memorandum or note thereof, shall be
in writing, and signed by the party to be charged therewith,
or some other person thereunto by him lawfully authorized.

‘What is required to be in writing? Not the promise,
bat the agrecment or some mewmorandum or note thereof.

The word agreement as here used is not to be understood
in any loose sense as synonymous with promise; but in its
legal sense, as signifying a contract based on good consi-
deration.  There can be po binding agreement without
considertion. A promise without consideration is not s

lbmdmg qgrecmcnt Usless the binding 'vvreemont B e,
— ! the consideration, as well as the promiSe, appear in writing
the party signing i3 not chargeable within the mc:ming
of the act. The person to be charged for the debt of
another, it is true, is to be charged upon his special
promise; but, without a legal consideration to sustain it,
that promise would be nudum pactum. The statute never
meant to enforce any promise which, before the Statute,
was invalid, merely beeause, under the statute, it was put
in writing. The obligatory part is, indeed, the promise;
but still, in order to charge the party making it, the con-
sideration for the promise, a8 well as the promise itself,
i. e., the agreement, must be in writing,.

Such was the construction put upon the statute in the
well-known case of Wain v. Wallers, 2 Smith’s Leading
Cases 146, and in many subsequent cases amply confirmed.

The statute, therefore, according to the iegal interpreta-
tion of it, required at least two things: first, that there
should ke a good consideration for the promise; secondly,
that the cousideration, being an esseutial part of the
agreement, should be in writing.

The law ou the first point is unaltered. The law o the
second is altered. Until recently it was not considered
gafe to allow the consideration to be supplied by oral testi-,
mouy. The consequence was that in all cases it became a
question of much nicety whether or not the consideration
was sufficiently expressed; and in many cases right was
defeated owing tu the negleot to express the consideration
with sufficient legal precision.

If Swith were to wiite to Jones—“ I will engage to pay
you this day fifty-six pounds, and expcuses on bill for that
amount, which Robinson owes you,” this would not be
sufficient, because of the omission to shew the considera-
tion for Smith assuming the liability to pay Robinsor’s
debt. But if Smith were to write to Jones—¢ If you will
forbear to sue Robinson for one weck on the over-due bill
for £56, which you now hold, of his, I will see you paid,”
this would be held sufficient, because the cousideration for
Smith’s promise is Jones undertaking not to sue Robinson
for a week, and so the statuto would he satisfied.

Such was the old law in all its strictness. In course of
time it became most embarrassing to trade and commerce.

Even the courts appear to have been desirous to relax
its strictness. It was soon held that it was sufficient either
if the consideration appeared ou the face of the writing in
express terms, or by necessary implication. Next, evidence
was received to explain the meaning of words in themselves
really free from ambiguity, so as, in the esplanation, to let
in evidence of consideration.

Thus, plaintiff in his declaration alleged that one Andrew

Littlo had requested plaintiff to sell and deliver him goods
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and chattels, in the way of his -(ph-;intiff'-s)r business of a)

woollen draper, on d®edit ; that plaintiff had, at the request
of Andrew Little, consented tv do so, provided defendant
would guarantec the payment of vhe price of the goods so
to be sold and delivered to Andrew little, of which
defendant, before and at the time of the making of the
promise, had notice ; that afterwards, and before Andrew
Little became indebted to plaintiff for dry goods, defendant,
by writing addressed to the plaintiff, promised in the words
fullowing : ““1 hereby guarantee the paywuent of any sum
or sums of money due to you from Andrew Little—ihe
amount not te exceed at any time the sum of £109;" that
afterwards, pluintiff confiding, &c, supplied goods to
Andrew Lictle for reasonable prices, amounting to £100,
and thereby allowed Andrew Little to become indebted to
bim in £100; that Andrew Little had not paid, &e.
Dewurrer, on the ground that the state of circumstances
contemporaneous with the making of the promise coald not
be shewn to supply cossideration. Ileld, that the circum-
stances stated in the decluration might be looked at to
explain the meaning of the writing.  (Bainbridje v.
Wade, 16 Q. B. 89. See also Powers v. Fouler, + El
& B.511)

The lesning of the judges in this case (Baindridge v.
Wade) was only a bending to the requirements of the age.
It was a great departare from the rule established with so
much strictoess in the old cases. Lord Ellenborough, if
alive, would have no hesitation in pronouncing it contrary to
the law as understood in his time. But law is progressive ;
and cven judges, with all their desire to adhere to old
established rules, at times are soruewhat influenced by the
spirit of the age in which they live, and, as far as possible,
constrained to administer the law as suited to the require
ments of that age. Such, we think, was the influence
which so scosibly affected the judges in Bainlridge v.
Wade. Such is the influeace which bas sisce induced
the Legislature both of Great Britain and of Canada to
relax the rule of construction placed by Lord Ellenborough
and others upon the fourth section of the Statute of
Frauds.

On 29th July, 1856, was passed the Imperial statute
(19 & 20 Vie. cap. 97) eotitled, * An Act to amend the
laws of Eogland and Ireland affecting Trade and Com-
merce.” Section 3 enacts that ¢ No special promise to be
made by any person after the passing of this act to answer
for the debt, default or miscarriage of another person, being
in writing, and sigeed by the party to be charged there-
with, or by some other person by him thereunto lawfully
authorized, shall be deemed invalid to support an action,
suit or other proceeding to charge the persea by whom
such promise shall have beer made, by reason only that

the consideration for such prowise does not appear in writ-
ing, or by necessary inference from a written document.”

In England this enactment was found to give much
satisfaction, and the Legislaturc of Canada, last session,
ventured to copy it.

It is o pity that the copy made was not exact in all its
terms. The variance, ns we shail presently sce, is, how-
ever more in grammar, than in substance or sense.

Our enactment reads as follows: ¢ No speciul promise
to be made after the passing of this act to answer for the
debt, default or miscarriage of another person, being in
writing, and signed by the party to be charged therewith,
or sonie other person by him lawfully authorized, shall be
deemed invalid to support an action, suit or proceeding to
charge the person by whom such promise kae (Imperial
act, ¢ shull have”) been wade, by reason only that the
cousideration for such promise does not appear in writing,
or by necessary inference from a written document.”

We take it that the two enactnents are, in law, identi-
cal. We tuke it, also, that the weaning of each is tolerably
clear. The iotention is simply to dispense with the neces-
sity of stating consideration on the face of the writing.
The special promise (and not the agrecment involving the
consideration) is all that is now required to be in writing.
But still there must be, in fact, a good and valid consider-
ation for the promise to make it binding. The statute is
pot intended in this respect to alter the law. It isonly
intended to alter the mode of proof. Before the statute
the consideration could only be proved by the writing.
Now it may be proved dekors the writing. DBut still it
must, in order to make the promise bioding, be proved
either in the one way or the other. If not proved either
way—if not, in truth, existing—then the promise, as before
the Statute of Frauds, is simply a nudum practum. The
law of contracts is not altered. The law of evidence is
altered. N

This would be the interpretation which one disposed to
apply the remedy to the wischief intended to be remedied
would place upon the sct of Parliament. Strange to say,
however, in the only case which has been decided uoder
the English statute, and to which wo are about to refer,
apparently & much less liberal interpretation was placed
upon it.

Plaintiff had three counts in his declaration. In the
first he stated that in consideration he would, at the request
of defendant, lend £400 to one Hook Spoouer and one
William Cubitt, on mortgage of certain houses and land
belonging to them, defendant promised plaintiff to take
on himself any responsibility by the said Spooner and
Cubitt incurred by reason of the loan, and to protect plaia-
tiff from all loss by reason of the loan. Averment, that
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oa the seeurity of the moripage of suid houses tad lund
Allegation, non-payment of money when due; and that
houses and fand of much less value than sum lent, &c.
Breach, that defendant did nov discharge the responsibility
of Spooner and Cubitt to plaintiff in respect of the loan,
&e. The second count was substantially the same as the
first, bul stated the consideration for the defendant’s pro-
mise to be a transfer of L100 stock by the plaintiff to
Spooner and Cubitt. The third count alleged the consid-
eration to be the loan of money generally to Spooner and
Cubitt. The cause was tried at the Bristol Summer Assizes
for 1858, when the following fucts appeared in evidence:
The plaintiff having the sum of £400 in the funds, was
advised by the defendant to Jend it on mortgage to two
pessons named Yook Spooner asd William Cubitt, who
carried on business os bui' lers, upon the security of certain
leasehold premises belonging to them ; the defendant assur-
ing the plaintiff that he would incur no risk, as the security
was good for £600, and telling him that if Spooner and
Cubitt would not take less than £600 he himself would
advance £200 to make up the required amount. The
defendant also promised to see Mr. Lyne, his solicitor,
upon the matter, and shortly afterwards addressed the fol-
lowing letter to plaintiff :
Exrizip Hiouway, October 21, 1830,

Dear Cusrres,—I saw Mr. Lyne this moraing, and 1 told him
he had better call on you, as he seemed very anxious to have the
wortgage completed, and I thought he offered very fair; but do
as you please nbout it. [ will take ary responsibility myself res-
wecting it should there be any.

W. Mircuers.

Shortly after the receipt of this letter Mr. Lync called
on the plaintiff, and told kim that Spoouer and Cubitt
would be content to take the £400, and the plaintiff con-
sented to lend it.  Accordingly plaintiff sold out the £400
stock, and advanced the proceeds to Spoover and Cubitt,
upon the security before mentioned, at 6 per cent. interest
—solely upon the faith of the defendant’s letter of 21st
October, 1356. '

The interest was not paid when it became due, and the
security turned out to be very inadequate, and the plaintiff
sustained & counsiderable loss, and in order to recoup him-
self, sued the defendant.

1t was objected, on the part of the defendant, that the
evidence did oot sustain the declaration, and the learned
judge before whom the cause was tried being of that
opinion, donsuited the plaintiff, reserving him leave to
move to enter a verdict (for such sum as should be assessed
by an arbitrator to be chosen between the parties) if the
court should be of opinion that there was evidence to sup-

{)laintiﬂ' relying, &c., did loan £400 to Spooncer and Cubitt port the contract allezed in any count of the dcclumt-ion;

the court to be at liberty to drw such iuferences from the
facts as & jury might have drawn.

A rule was accordingly obuained on the part of the
plaintiff, to which cause was shewn. During the argument
of the rule, on the part of the phintiff’s counsel, the
expressions which fell from the judges of the Common
Bench, on the coustruction of the new statute, deserve to
Byles, J., said: ¢ The statute does not make a
promise good which was not good before. Can the verbal
coasideration be imported into the promise?” “You
want to incorporate the parol consideration into the written
prowise. This you cannot do” “ Formerly the consid-
cration in twriting might be looked at, not ouly to support
but to expluin the promise. DBut the parol consideration
cannot be looked at to explain the prowmise.” Cockburn,
C. J., said: “ The statute intended to exclude parol testi-
mony as to the terms of the promise itself. The con-
struction you contend for would raise a confliet of parol
testimony as to the limit of the guarantee, which would be
getting on the debatable ground from which the statute
meant to exclude you. Is not the Statute of Frauds inex-
orable in that ?”

Williams, J., who afterwards delivered the judament of
the court, said : ¢'The question in this case i3, whether in
a letter written by the defendant to the plaiutiff relating to
a proposed mortzage, the following words are a sufficient
guarantee within the fourth section of the Statute of
Frauds :

«1 will take any responsibility myself respecting it,
should there be any.”

u It will be observed that at the time the letter way
written no mortgage existed. The letter is silent as to the
sum to be advaneed, as to the rate of interest, as to the nature
of thesecurity, whether a mortgage in fee or fur years, and
as to the land to be charged. The letter if read by itself,
without reference to any previous conversations, would
be a promise to be responsible for any sum of money,
however large, at any rate of interest, secured by any kind
of mortgage, on any land, with any title. That, however,
would be sn anreasonable construction, and is not its true
meaning. It evidently refers to previous conversations in
which these particulars were supplied. The whole promise,
therefore, i3 rot in writing, as the statute requires it should
be. It cannot be made out without reference to previous
conversations.

«The recent statute 18 & 20 Viec., cap. 97 sec. 2, it is
true, abrogates the rule laid down in Wain v. Wallers, 5
Kaust. 17, and epabies a pariy to give parol evidence of the
consideration for & guarantee. But a consideration for-
merly expressed in writing discharged two offices—it sus-

be noted.
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tained the premise, and might also explain it Now,
however, parol evidence, though it may supply the consid-
cration, cannot ¢o further and explain the promise.

“We therefore think that the ruling of the learned
judgo at the trial was correct, and the rule must be dis-
charged.” (Holmes v. Mitchell, 7 C. B, N. S., 361.)

Supposing this construction of the recent statute to be

be safer to express the consideration in the writing, os
hitherto. The waut of the consideration may leave the
promise incomplete, and without explanation. And, it is
clear from the decision just referred to, thar unless the pro-
mise be complete on the face of the writing by reference to
the consideration, expresszed or otherwise, that parol evidence
will not Ye reccived to aid it, and so the promise will fail.

Thus it will be seen that the legislature, according
to the decision of the Court of Common Bench, while
removing one difficulty in the way of the binding effect of
guarantees, have raised up another which, in all probability,
may neutralize the good effect which it was intended the
statute should have. The statute says that the considera-
tion need not be stated in the writing. Iu few cases will
the promise be found complete without reference to the
consideration. But the court says that unless the consid-
eration appear on the face of the writing, no reference can
be made to it as explanatory of the promise, because the
promise entire and complete must appear on the face of the
writing. Technically, perhaps, the court *s right. But
if right, it is plain that more !egislation is required to msake
guarantees—what they are designed to be—binding en-
gagements to pay the debts of others. In general they are
contained in letters written by and accepted by men fully
coguizant of the requirements of sommon sense, but eatirely
ignorant of the refincisents of the courts in the construe-
tion of the Statute of Frauds, and the recent explanatory
act to which we have at so wuch length referred. The
necessity for stating consideration was a refinement which
bad the effect of defeating numberless guarantees : and so
the Legislature has interfered and destroyed it. In its
place, however, another refinement has sprung up, which
promises to rival the defunct refinewent in destructiveness.
The difficulty of making common, or, more correctly,
statute law harmonize with common sense is, it will be
seen, by no means trifling. Those interested in simplifying
the laws regulating trade and commerce, must again try
their hands at the work of legislation on the important
subject of guarantecs. The law of England still is too
subtle for ordinary comprehension.

In several of the United States of America, the fourth
section of the Statute of Frauds has been much more libe-
rally construed. The question for the necessity of the

consideration appearing on the face of the writing, came
up in 1821, in Pickard v. Richardson, 17 Mass. 122, In
that case Chief Justice Parker entered into an elaborato
discussion of the question, aud arrived at a conclusion the
reverse of that of Lord Ellenborough, in Wain v. Wal-
ters. e pointed out that for more than a century after
the passing of the Statute of Frauds, it had in England

correct, it follows that, notwithstanding, the statuto it will -|bcen bield sufficient to prove the consideration by parol

evidence, and decided that to be the true construction
of the act. 1lis decision is mow & part of the revised
statutes of Massachusetts, viz. :—*¢ The consideration of
promise, contract or agrecwent need not be set forth or
cxpressed in the writing signed by the party to be chargzed
thercunto, but may be proved by any other legal evidence.”’
(Revised Stat. Mass. p. 527.) The doctrine propounded
by Chief Justice Parker, in Massachusetts, has been fol-
lowed in Maine, Vermont, Connecticut, North Carolina,
Ohio, Missouri, Texas and New Jersey.

It 13 & subject for regret that any different doctrine ever
prevailed in England. The impolicy of it is now very
geverally admitted ; but the difficulty of getting rid of it
is greater than might be expected. The courts must either
construe the recent wmendiag act with more liberality than
the Judges were disposed to do in Jlulmes v. Mitchell, or
else the legislature must again interfere and strike a bluw
of a more decided character than they appear to bave done.

LAW SCHUGL.

We are informed that in our recent announcement of
beoks to be read for scholarships there is a mistake. In
the fitst year Williams on persoral property, aud not
Williams on real property, is the book intecnded. Students
will please make the necessary correction.

JUDGMENTS,

—

ERROR AND APPEAL.

Hamilton v. Holcomb.—Appeal from Common Plens, Case ro-
ported 12 U. C. C. P. 88. Appenl dismissed with costs (McLean
and Draper, £.J.J., dissenting.)

Rutherford v. Ihil.—Appeal from Chancery. Case reported 9
Grant 207. Appeal dismissed with costs (Spragge, V. C., dis-
senting.)

Sezxton v, Pazton.—Appeal from court Queen’s Bench. Case
reported 21 U.C Q B. 389. Appeal dismissed witk costs (Draper,
C. J., and Morrison, J., dissenting.)

QUEEN'S BENCH.
Present: McLeax, C. J.; Witsox, J.
Jave 15, 1883.
Kelly v. Moulds.—Judgment for plaintiff, on demurrer.
Robdison v. Flanigan.—Judgment for defsndant demurrer to
fth plea, and for plaintiff on the other pleas. Leavo to apply to
amend on sfiidavit.
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Gore Bank v. Grre Mutual Insurance Company.—Rule nist to
resciad order of Connor, J.

In re West Middiewex Agricultnral Society and Eust Muldiesex
Agricultural Society.—Rule absolute for maadamus.

Adshead v, Uptor. — Held, 1, that & vule for costs may he issued
cither in term or vacation; 2, that it may bo isswed in the vaca-
tion of the nssite next preceding term (Hagarty, J., dulntante) ;
, that it i3 premature to issuo it during the sitting of the court
of assize for which notice of frial was given. Rule absolute to
rescind rule for costs of the day with casts.

Best v. Bowcs. —Rule for new trinl; costs to abide the event.

Ilam et ux v. Lasher.—Rule absolute for wew trial; costs to
abide the cvent.

The Queen v, Mclean.—~New trial ordered.

Wells v. 3cGarth.—~Rule absolute for new trial withou? costs.

Dickson v Heskin.~Rule discharged.

June 29, 1563.

Wismer v. Wismer.—Judgment for defendant on demurrer.

Sykes et al v. The Ottawa and Prescott Ruiway Company. —1eld,
that until payment made a garnishice is notin & position to plead a
plen ir bar to an sction at the instance of his creditors. Judg-
wment for plaintiffs ou demurrer.

Bank of Upper Canada v, Rutton.—Ueld, that no stranger to a
bill or owaer can at law sustein ap action onat.  Rule absoluze to
disnllow amen lmeat and for new trial without costs.

Faraer v. Garner.—Rule absolute to euter nonsuit.

Grey v. MeMdian et al.—Judgment for defendants.

COMMON PLEAS.

Preeeat: Drarer, C. J.; Ricuarvs, J.; Morrisos, J,
N Juoe 15, 1863
Shaw v, Moreton.—Rule absolute to enter nonsuit,

Baskerville v. Doane.—Rule discharged.

In the matter of Smuth and Henderson, two, §c.—Rule discharged,
without costs.

Thompzon v. Faye.—Judgment for defendant, on demurrer.

Steuart v. Clark.—Rule for new trial, without costs.

Quackenbush v. Suider.—Judgment for piaintiff, on demurrer.
Rule absolute for new trial ; costs to abide the event.

Turley v. Evans —Judgment for plaintiff on demurrer, and rule
discharged, except a3 to 8o much of it as asks for reduction of
verdict, which part is made absolute.

Williams v. Taylor.—~Rule discharged.

Meredith v, MeCutcheon —Judgment for plaintif, on demurrer.

Powell v, Baker.—Judgment for plaintiff, on demarrer.

Fraser v. Robertson.——Judgment for plaintiff on special case.

Smuth v. Dodd.—Rule discharged.

Roe et al v, O Nedl et al—Rule absolute to enter nonsuit, unless
plaintiff pay costs in a month, io which case »ew trial ordered.

Cotton v. Bealy.—~Rule discharged.

Neilson v. Jarvis.—Meld, that & writ of feri facias cannot be
wice renewed, and tbat the second writ is a nullity. Rule abso-
ute for new trial, without costs,

Watson v. Perrine et al.—Rule discharged.

Lawson v. Ingram.—Rule absolute for new trial, on payment of
casts,

Kennedy v. Mulligan.—Rule nisi.
MMurray v. Dickenson.—No rule.

Juno 20, 1863.
Bank of Upper Canada v. The Grand Trunk Railway Co.—
Judgment for plaintiffis. (Draper, C. J., disscutiente.)
Campbell v. Corporation of Elma.—Judgment for plaintiff on
murrer, with leave to amend on payment of costs.

Carrall v. Mclnnes.—Appeal dizsmissed without costs.

Benedsct v. Melunes —Appeal allowed,  New trial without costs.
The Queen v, The Port Whitly Radway Co.—Rule discharged
1 with costs.

The Queen v. Luwn.—Coanviction affirmed.

In re Cabull and Clark.—Rule absuvlute to set aside so much of
order of Conuer, J., as gives costd of reference to phniutif.

Whue v, Lord et al —Application in the part of unattaching
creditor to set aside judgment and ¢xecution abtained by planntt
ngninst defeudunts as being collusive.  Rule absolute to sct aside
exccution with costs to be paid by phiintff,

In the matter of (oodwesn and the Ottaww and Prescott Rahway
Company.—~Wule absolute but not with costs, as no power to give
costs excel in cases under the Municipul lustitutions Act.

Thompson v. Kuaye.—Rule refused.

PRACTICE COURT.

Present: Ricuanrbps, J.
June 20, 1853,

Johnston v. Jamieson —Aeld, that the court has no junsdiction
to set nside no award for & mistake in luw, unless the mistake
appenr on the face of the award or in vome wniting given coutem~
porzneously with it Rule discharged with costs.

Moodie v, Dougull —Held, thnt a matter once discussed and
decided, canoot be again discussed upon the suggestion that the
judge who decided took an erroacous view of the law. Rule dis.
charged without costs.

Glass v. Whitney.—1leld, that plaintiff cannot, after demurrer
to n plea iv bar decided ngainst him, be allowed ta discontinue.
Semble, s proper course i, at the time of the delivery of judg-
ment against him ou the deu urrer to apply for leave to amend.
Rule discharged with costs.

SELECTIONS.

THUE ACTION FOR A NUISANCE.

What is an actionable nuisance? That hus become a very
difficult question to answer since the decisivns of the courts
in so.ne recent cases, witers the alleged nuisance has been the
burning of bricks near the premises of the complainant. In
these cases the judicinl apiniens appear to be most conthicting,
and consequently the law on this rubject, which i3 vne of
frequent vecurrence, and therefore of some importance, is in
a very doubtful and unsctiled state. It is cortainly rather
remarkable to find it an undecided point ai the present day
whether, if a8 man carcy on a lawful trade, or exercise acta of
ownership on his land, such as burning and making bricks
there, he is or is not legally liable to an action for a ausance at
suit of 8 neighbour whose property has been thereby injured.
Buv g itis. The first cese which gave rise to this question,
and has since led to so much discussion on the subject, is that
of Hole v. Barlow, 4 C. B.N. 8. 334. There the action wss for
a nuigance alleged to bave been caused by the defendant burn-
ing bricks on his owa land near to plaintifi’s house, and Byles,
J., who tried the cause, directed the jury that the verdict
ought to be for the defendant if be carried on the burning of
bricks in a proper and convenient place for that porpose,
although the plaintiff’s enjoyment of his property might have
been rendered uncomfortable by the nuisance. Thatdirection
was upheld by the Court of Common Pleas, cousisting of
Crowder, J., Willes, J.. aad Byles, J., the Court being of
opinion that such direction was warranted by the following
passage in Com, Dig. tit. * Action on the Case tor & Nuisance :”
* So an action does not lie for a reasonable use of any right,
thoegh it be to the annoyance of another, as if a butcher,
brewer, &c., use his trade in 2 convenient place, though it be
to the annoyance of his neighbour.” Ia Bamford v. Turnley,
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31 L.J, N. S, 286, Q B.; s.c. 6 L. T. N. S. 721, the
nuisance complained of arose from the use of a brick clgmp
erected by the defendant for the sole purpose of making bricks
on his own land, the clamp being placed on that part of the
land which was most distant from the plaintifi’s house, and so
as to create no further annoyance than would necessarily result
from the burning of bricks. Upon this state of facts, Cockburn,
C. J. directed the jury, upon the auathority of Hole v. Barlow,
that if they should be of opinion that the spot was a proper
ard convenient one, and the burning of the bricks, under the
circumstances, was a reasonable use by the defendant of his
own land, the defendant would be entitled to a verdict, whether
there was or not an interference with the plaintiff’s comfort.
The Court of Ex. Ch. held this direction to be wrong, and in
fact, overruled the case of Hole v. Barlow; but it must not,
however, be supposed that, hecause Bumford v. Turnley has
determined Hble v. Barlow to be not well decided, that therefore
the only question for a jury in such an sction is, whether the
nuisance complained of be such as to render the plaintifi’s
enjoyment of his life or property uncomfortable. The majority
of the jndges who composed the Court of Error in Bamford
v. Turuley only cuncurred in this, that the place being proper
and convenient for the purpose of burning bricks or carrying
on the defendant’s trade would not alone entitle him to succeed
in such an action. That this is the correct view of those cases
would seem from the observations of Erle, C.J. in the case of

Cavy v. Lidbelter, decided by the Court of Common Pleas in

Hilary Term last: (32L.J.,N. S.104, C. P.) That was alsoan
action for nuisance from burning bricks, and the facts of the
ocase were very similar to those of Hole v. Barlow and Bamford
v. Turnley. Wightman, J., who tried the cause at the spring
assizes for Kent, 1862, left it to the jury to say whether the
plaintiff’s enjoyment of his life and property were rendered
substantially uncomfortable by what the defendant had done,
and being required by the counsel for the defendant to leave
also to the jury the question whether the defendant had burned
the bricks in a convenient place for the purpose, refused to do
so. A rule nisi for a new trial was obtained on the ground
that such refusal was a misdirection, and upon the argument
of the rule the case of Bamford v. Turnley having been cited
for t_he plaintiff, the Court of Common Pleas took time to
coneider their judgment, and afterwards discharged the rule
on the ground only that Bamford v. Turlney had decided that
it was 4 misdirection to put such a question as Wightman, J.
had been asked to wut in Cavey v. Lidbetter, but said Erle, C.
J., ¢ beyond decidfng that such a form of question was wrong,
the judgment in the Exchequer Chamber does not extend.
In the present case, if the objection had been that the learned
judge told the jury to consider solely the evidence adduced to
show discomfort to the plaintiff, and not to take into their
consideration, in whole or in part, any evidence showing that
the act complained of was an act of ownership on the part of
the defendant, which was clearly lawful if it did not cause
actionable discomfort to & neighbour, and that it was done
with full intention to prevent discomfort in respect of time
and place and manner and degree, I think that a misdirection
would be made out. It seems to me that life in a dense
neighbourhood cannot be carried on without mutual sacrifices
of comfort; and that in all actions for discomfort the law
must regard the principle of mutual adjustment; and the
notion that the degree of discomfort which might sustain an
action under some circumstances must therefore do so under
all circumstances is as untenable as the notion that the act
complained of, if done in 8 convenient time and place, must
therefore be justified, whatever was the degree of annoyance
that was ocecasioned thereby. And I would add, that the
Judgment of Willes, J., in Hole v. Barlow, appears to me sound,
although the question left by Byles, J. has been decided to be
wrong. 1In the present case the learned counsel, acting on
the precedent of Hole v. Barlow, contended for a question

wrong in form but did not contend for his right in substance,
according to the principle I have above attempted to explain.”

The judgment of Willes, J., s0 referred to with approbation
by the Chief Justice, was to the effect, that the right of every
one to pure air may be taken away for the sake of public
convenience, on the same principle that private rights must
geunerally yield to right pro bono publico. This ground for
making lawtul what would be otherwise an actionable nuisance
is, however, disapproved of by Bramwell, B. in Bamford v.
Turnley. ** That law,” says that learned judge, “to my
mind is a bad one, which, for the public benefit, inflicts loss
on an individual withoat compensation. But, farther, with
great respect, I think this cobsideration misapplied in this
and many other cases.” Indeed, it is searcely possible to
deduce any clear understood principle from the various
opinions of the judges in these recent cases, nmor would it
seem to be easy to reconcile some of the doctrines which they
propound with the older authorities. .

In vol. 3 of Blackstone’s Commentaries, book 3, cap. 13, p.
217 (by Chitty), it is said to be an actionable nuisance *¢ if
one’s neighbour sets up and exercises any offensive trade, as
a tanner’s, a tallow chandler’s, or the like ; for though these
are law(ul and necesary trades, yet they should he exercised
in remote places; for the rule is sic ufere tuo ul alienum non
ledas.” Again, he says: * If one erects a smelting-liouse
for lead so near the land of another that the vapour and emoke
kills his corn and grass, and damages his cattle therein, this
is held to be a nuisance:” (citing as an authority 1 Roll.
Abr. 89) ‘ And by consequence,” says Mr. Justice
Blackstone, ‘It follows that if one does any other act, in
itself lawful, which yet being done in that place necesarily
tends to the damage of another’s property, it is a nuisance,
for it is incumbent on him to find some other place to do that
act where it will be less offensive.”” And after pointing out
that it is & nuisance to corrupt a watercourse, or “to do any
act therein that in its consequences must necessarily tend to
the prejudice of one’s mneighbour, ” he characteristically
concludes with the following laudatory remark on the English
law: “So closely does the law of England enforce that
excellent rule of gospel morality, of doing to others as we
would they should do unto ourselves.”

The general doctrine contained in the passages above cited
from Blackstone’s Commentaries is, we believe, still quite cor-
reet. It is difficult to understand how the common-law right
which a person has to wholesome air can be lost, except by pre-
scription, if the decisions in Elliotsonv. Fieetham, 2 Bing. Np C.
134; and Bliss v. Hall, 4 Bing. N. C. 183, rest on sound law,
which it has never been doubted they do. It may be safely said
since Bamford v. Turnley, that the idea that the place being
convenient will justify the act, although it be done to the
annoyance of a neighbour, is now exploded, and that the
convenient place ” referred to in the passage in Comyn’s
Digest, which has been already cited, must mean * a place
where a nuisance will not be caused to anothor.” Still it
would seem to be the opinion of several of the judges that
the place where the act complained of occurred is proper for
the consideration of the jury in determining the question
whether there has existed a nuisance or not. If the fitness
of the locality is to be considered, it surely ought to be with
reference to the situation of both the plaintiff and defendant,
as pointed out by Stuart, V. C., in Beardmore v. Tredwell, 31
L. J. 892, Ch.; s.c. 7 L. T., N. S. 207. * Nobody will
doubt, ”” says that learned judge, * that to the brickburner
the place may be convenient, and probably the most convenient
to him that can be found, but yet I apprehend it is perfectly
clear that the mere circumstance of the place being convenient
to oue party is not enough to justify the continuance of the
acts if they make the epjoyment of life and property
uncomfortable to the other, or if they may be done elsewhere
without these injurious consequences following. ”  Indeed, the
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question of fitneasaf lncality, or renennablanessuf circumstances ! Company, who was lonking out for some one to draw up an

under which the trade hua been carried on, must surely be-

subordinate to the question whether it has heen so enrried on
as substantinlly to ronder uncomfortable the plaunuff's
enjuyment of life and property, for, if in fact his hfo and
property has boen injured by what has occurred, there must
oxist an actionable nuisance, howeser much the defendant
mny have endeavoured to prevent the plaintiff from receising
any dixcomfort from tho exorciso of objectivnable trade in
question.—Latw Times.

THE CITANCES OF THE BAR.

Samers flourished o littie before the period when legal
honours censed to depend principally upon intrigueand faction.
1o mado himself useful to his party by some well-written
pamphlets, and the young Earl (afterwards Duke) of Shirews-
bury was his fast friend ; still, when he wax propused as junior
counsel fur the Seven Bishops, they objected to him as too
soung {bo was then thirty-soven) and too little known. Ser-
geant Pullexfen iusisted un their retaining him, and his speech
for the defence laid the foundation of his fame.

Lord Hardwicke, the son of an attorney, and bred up in an
attorney’s office, was furtunate enough to obtain the patron-
age of Lord Macclesfield, and that noble and learned but
most unscrupulous personage forced him at once into the
front rank of the profession. Ile was only twenty-nine years
of age and five years’ standing at the bar, when he was called
up from bLis firs¢ circuit to be made Solicitor-General. Iaving
hittle or no leading businese, it was confidently expected
that he would vreak down; but his talents and knowledge
proved equal to the extraordinary call made upon them.

Thurlow dashed into practise with the same suddenness, and
was indebted for bia first 1ift to patronage ; though he certainly
did not obtain it by tho quality for which Lord Hardwicke
was famous—bowing, smiling urbanity. 1is favourite haunt
was Nando's coffec-houso, near the Temple, where a large
attendance of professional lungers were attracted by the
fame of the punch and the ch.rms of the landlady, which, the
small wits said, were duly admired by and at the bar. One
avening the Douglass case was the topic of discussion, and
some gentlemen cugaged in it were regretting the want of
a competent person to digest a mass of ducumentary evidenee.
Thurlow being present, one of them, half in earnest, sug-
gested him, and it was agreed to give him the job. A brief
was delivered with the papers ; but the cause did not come on
for moro than eight years afterward, nnd it was a purely col-
lateral incident to which he was indebted to his rise. This
employment brought him acquainted with the famous Duchess
of Queensbury, the friend of Pope, Gay, 2nd Swift, and an
excellent judge of talent. She saw at ouce the value of a
man like Thurlow, and recommended Lord Bute to secure him
by a silk gown. e was made King's Counsel in 1751, ratber
less than seven years after his call to the bar. e ran greatet
risks than Lord Hardwicke, because his business had been
hitherto next to nothing ; but he had far more of the vis vivi-
da, and the unhesitating self confidence which enables an un.-
tried man to beat down obstacles.

Dunning got nothing for some years after his call to the
bar which was about1756. “Ile travelled the Western Circuit,”
{says the historion of Devonshire, Mr. Polwhele,) * but had
net a single brief; and had Lavater been at Exeter, in the
year 1764, he must have sent Couusellor Dunning to the hos-
pital of idiots, Not a feature marked him for the son ot wis.
dom.” He was, notwithstanding. recommended by Mr. Hus-
sey, o King’s Counsel, to the chairman of the East India

© This fatoresting account of the first succeas of many distinguishoed judges
gud counsel 15 takor from an old number of the Ehinburyh Review. CLXIII.
ADVKTY,
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answer to o memorint delivered by the Dutch governinent.
The manner in which Dunniug performed this piece ¢f servien
grined lum some ureful connections and an opportune fit of
the gout, which disabled ono of the leaders of the western
circuit, did still more for him, The leador in question handed
over his briefs to Dunning, who mada the mast of the oppor-
tunity. Mis crowning trivmph was his argumont against the
legality of general warrants delivered in 1766, Heo was
indobted for his brief in this famous case to Wilkes, whose
acqunintance he had formed at Nando’s, the Grecian, and
other coffea houses atout the Temple, which seventy years
ago, were still the resort of men of wit and pleasure,

Kenyon rose slowly and fairly through the general impres-
sion entertained at the bar of the extent of his legal knowledge;
but this impression was nearly twelvo years in reaching the
brief bestowing branch of the profession. It has been said
that he occasionally supplied Thurlow with law, and was
brought forward by him out of gratitude.

Lord Camden (a judge's son, Etonian and Cantab), went the
Western Circuit fur ten or twelvo years without success, and
at lenjsth recolved on trying ono circuit more, and then retiring
upon his cwa felluwship. ~ His fricnd Henley (Lord Northing-
tun) hearing of his detcrmination, managed to get him retained
as his own juunior in n cause of some importance, and then
absented himgelfon the plea of illness. Lord Camden won the
cause and prospered.

Lord Mansfield came to the bar with a high reputation, but
itwas rather for literary taste, accomplishment, and elvquence,
than law. e “drank champagne with the wits,” as wo
learn from Prior; and Mr, Halliday relates, that one morning
Mr. Murray, was surprised by a gentleman of Lincoln’s Ina,
who took the liberty of entering his room witheut the cere-
monious introductivn of a servant, in tho singular act of
practising the graces of a speech at a glass, while Pope sat
by in the character of a friendlv spectator. It is from a
couplet of Pope’s we learn how he first becamo kuoown in the
profession—

“Graeed as thou art with all the power of words,
So known, so honour'd in the House of Lords.”’

A piece of bathos thus parodied by Cibbor—

* Persuasion tips his tongue whene'er ho talks,
Aud he has chambers in the King's Bench walks.”

ITe is reported to have anid, that he never kuew the difference
betweon no professional income and three thousand a-year;
and the caso of Cibber and Sloper is specified as his starting-
point. The tradition gues, that Serjeant Eyre being seized
with a fit (the god who cats the knot always comes in this
questioncble shape), the conduct of the defeace devolved on
Murray who after a short adjourmet, granted by the favour
of Chief Justice Lee, made so excellent a speech that clients
rushed to him in crowds, Tho case was admirably sdapted to
his abilities, being an action of crim. con. brought by s cou-
niving husband against a weak young man of fortune. But
the story is apoeryplal at best. ~Thera is no mention of the
Sergoant’s illness in the printed accounts of the ‘rial. Onthe
conirary, o speech by him is duly reported ; and it nppears that
Murray wad the fourth counsel in tne cause, He cortainly
made a speech, and probably spoke well; but wo disbelisve
the tradition which makes him the hero of theday. Cibberv.
Sloper was tried in llecember 1737, Mow could a man,
** 80 known, 8o honoured ”” for his eloquence he raised from
obscurity by a speech? It was a stopping-atone not the key-
stoue,

When Lord Lougbhorough first cameo to London he was a
constant attendant at the green room, and associated with
Macklin, Foote, and Sheridan (the father of Richard Brinsley)
who assisted him to soften down his Scotch acceut. But the
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main chance was nut veglected. 1t i< stated in Boswell's e was nexy engaed to deaw up Admiral Keppel's deience,
Julinson, that he eolicited Strahan the printer, a conntryman which was spoken by the Admiral. For this service ho ro-
to got him employed in city eanres; and his brother in-law ceived a bank note for £1,000, which be ran off to flourish in
Rir Honry Frskine, procured him the patronago of Lord Bute. 1 the face of his fric  _oynolds, exclaiming, ** Vel the pon-
When a man of decided talent and good conuexion does not auit of cow beef!” o was emrloged in two or thres other
stand on trifles, thero is no necessity for speculating on the . cases of public intereat on neevunt of his naval knowlodgo,
preciso causes of his success, and the extrnordinury powers ho displayed in them speedily
Thore is hardly a surviving feiend of Lord Frakine's whoe L1ed to u lurge genernl business, It s now noknowleged that
hias not heard the history of hus first lueky hut from his own § Brskine’s bout quality was the one ordinary obeervers would
lips. The autl:or of tie ** Clubs of London” has undertnken | give him credit for—sagacity in the conduct of o cause,
to report his vory words ;—~ Sir William Jonea made hin forensic debut about the same
I had searcely a shilling in my pocket when I got my firat ‘ time as Erskine, though according to tho account given .n
retainer. It was sent to me by u Captain Buillie of the navy | Miss "““"'S'"“'N " M‘-‘"“{"’“-" on her "':Olllcf'ﬂ pmlwmy. with-
who held an office at tho Bonrd of Greonwich Hospital; and |out produciag an (-‘quuhy'fnmumhlo impression. lie spn‘ko
I was to show causc in the Michaolinns Term againat a rulefor n.cnrly nn hu!u' in ighly declamatory tone, and with
that had beon obtained in the preceding T erm enlling on him “'_"d'(‘d action ; impressinge all present, who had ever hcarq of
{2 show cause why a criminal information for a libel, reflect- Cicero or llortcnsus,. with thg hul}eftlmt. he had worked him.
ing on Lord Sanwich’s conduct as governor of that chanty, I'solf up inte the notion of his b?mg ono or bath of them for
should not he filed ngainat him. I had met during the long the occasion, Being little aquainted with the *’_ﬂl' "‘GFP"‘“’ as
vacation, this Captain Bnillie at e fiiend’s table; and after 0 case having been argued by ** one Mr. Baldwin,” n pentlo-
dioner I expreased myself with some warmth, probably with  man in large practixn gitting in the first row, l’llls cnused n
some cloquenve, on the corruption of Lord Sanwich as first titters but the grand effect was yet to come. I'ho eaxe in-
Lord of the Admiralty, and then adverted to the seandalous vnlvcgl certain family dns‘u;:reom.ents, and he had occasion to
practice imputed to him with regard to Greenwich Huspital, ' mention a gozerness. Some wicked wuy told him he had
Baillic nugged the person who sat next to him, and asked wi | been too hard upon her 3 80, tho dny f““"‘f'"ﬂv he rose as
Iwas. Being told that I had just heen called to the bar, and | the Jjudges had taken their seats, and began in the same high
had Leon formerly in the navy, Baillic excluimed with an | tene, and with bo'th haads pxtendodj—“ .\.ly Lords, I have been
oath, ** ‘Then I'll have him fur my counsel 1 [ trudged down linformc(l. to my inexpressible mortification and regret, that,
to Westminster Hall when 1 got the brief, and being the jun-  in what I yesterdny had th.e honour to atate to your ordxlnpzt;
jor of fiva who should e keard befire me, never dreamt that III was underaond to mean to ray 3hnt Mias was a harlot.
the Court would hear me at all. The argument came on, : He got no fu ther: solvuntur visn tabule ; and, B0 800N 18
Dunning, Bearscroft, Wallace, Bower, Hurgrave weroe all "tho judges could speak for laughing, they hasteneid to assure
heard nt considerable l¢ agth, and I was to follow. Hargrave ! him that no impression unfnvnurublg to x\!uaa —'8 lxl.orx}la
was long-winded, and tired the Court. It was a bad omen ;1 had been mede upun the court. Nothwithstanding this in-
but, 88 my goud furtune would have it, he was afflicted with auspicious commencement, and his_ fondness fur‘h‘lemturo,
stranigury, and was obliged to retire once or twice in the course Jounes 05"‘"}0‘1 a f"“’ share of buziness, . u'-‘? ‘¢ Eveay on
of hisargument. This protacted the cause so long, that, when | B.ulments:’ 18 con;'udcred the best written English ‘_"“‘"’Of’k
ho had tinished, Lord Mansfeld said that the remaining on practieal subject. .\-mo‘ can by placed “‘U\\ﬁ"‘\de‘ﬁf i,
counsel should Le henrd the next morning. This was exactly for style and methud, except Serjeant Stephen’s ** Treutise on
what I wished. I had the whole night to arrange in my jthe Urinciples of Pleading.”
chambers what I had to sav the next morning, and I tonk | Lord Ellenoorough pursued the most laborious path to dis-
the Court with their faculties awake and freshened, succeeded | tinction, 1o practisod several years as a special pleader, and
quite to my own satisfaction {sometimes the rurest proof that | joined the Northern Circuit with a formed connection. Ile
you have satisfied others) ; and as I marched alung the ball | first rose into fame by bis defence of Warren Hastings, who
after the rising of the judges, the attorneys flucked around me | employed him at the instauce of Sir Thomas Ruambult, o
with their retainers. I have since flourished, but I have |connexion of the Law family.
always blessed God for the providential strangury of poor

Hargrave.” A g
. DIVISION COURTS.
1n a more particular, and apparontly more aceurate, note —_—
of the same story, taken by an ewinent poct, it is stated that TO CORBESPONDENTS.

the other cjunsel proposed o compromise of consultation ;| 1 mmunicaions on the subyect of Diraston Gurts, or having any relation to

that Evakine stoud out, and that Battlic flung his arms round | Dic sun Murts, arean future to be addressnd 1o+ The Elitors of the Low Journal,

his neck in o transport of grateful confidence. According to | Barme Bt Ohee”

thig note the number of retaining fees which Erskine said | Al other Communications are as hitherto to be addressed to “Phe Bluors of the

he carried home were sixtv-two.” Now retaining fees aro | LawJouraal, Turonto.

usually paid to the clerk at chambers ; but taking the state-

mer}élto.mean oothing more than that business came in very STAYING EXECUTIONS EX PARTE.

rapidly incpnsequence of the speech, still we must be pardoned st

for suggesting that the reports of the period do not bear out \.Ve return, to the communication of our corrcspouden.t,

the suppositivn ; und that the speech, escellent ad it was, was | which has already afforded us a text for commentary, in

Dof of the sort to win the cuofiderce of attorneys, partioulnzly. | roference to practice in the Division Courts,

those parts which brought him into collision with the Court .

The effect in our day would strongly resemble that produced| Ous correspondent says:—¢In one county, the prac-

by Alan Fairford in the case of Pecbles and Plaivstanes:~ | ice is for the Judge to stay esecutions in the hands of
The worst of the whole was, that six agents who had come - . . . :

to the separate resolution of thrusting o retaining feo into | the bailiffs, without notice to tho plaintiff or his agent,

Atx\n’s (}inul:d as he left the Icourti, shook their heads 33 they | upon the mere erparte verbal or written application of the

returned tbe money into their leathern pouches, and said, s , 3

¢ That the lad was clever, but they would like to see more of flcfendan?, which, I "0‘3‘? not say, leads to great loss,

him before they engaged him in that kind of business.” inconvenience und unce.tainty in the collection of debts,
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for, when the plaiutiff, supposing it enllected, calls for his

moncy, instead of getting it, he is comforted with a judge’s:

otder to stay proceedings.”’

i

We assume that this stay of exccution must be ordered
under the 10Rth sce. of the act, which provides that,
exeept in cases where a new trial is granted, the issue of
exceution shall not be pestponed more than 50 days fromn
the service of suwmons, without the consent of the party
cniitled to the cxecution ; and then enacts as follow. ~—
“¢ But in cace it at any time appears, to the satisfuction of
¢ the Judge, by affidavit or affirmation, or otherwise, that
“ any defendant 18 unable, from sickness or other rufficient
‘¢ cause, to pay and discharge the debt or damages
¢ recovered against him, or any instalment thereof ordered
“ to be paid as uforesaid, the Judgo may suspend or stay
“ any judgment order or execution given, made or iseued
 in such action, for such time, and on such terms as he
“ thinks fit, and so, from time to time, until it appears, by
¢ tne like proof, that such temporary cause of disability
¢ has ceased.”

1t is obriously improper, under this section, to make an
ex parte order : both parties should be keard before the
Judge acts. There may be cases where a sudden emer-
gency may warrant a judge in staying proceedings till a
certain day, or till the return of a suwmons to the plaintiff
to show cause ; but, as o general rule, no order should be
made under the clause that would make it necessary for the
plaiotiff to apply to rescind it before he could act on his
judgment.

This is one of these powers that should be mostsparingly
used. The power to step between a man and his rights
calls for much delicacy in its exercise, and no judge should !
step between a judgment debtor and his creditor anless he!
sees the whole facts. How can a judge be satisfied as to
facts, hearing only one side 7 How can he Le sure thatall
the circumstances material to be considered are laid before
him uoless both parties have an opportunity to be heard ?
How can he be ia 2 position to know whether he should
‘“suspend or stay '’ the execution, or say what are proper
terms to imposo as a condition to doing so, if he does not
hear what the piaiatiff has to say?

How easy it would be, under the practice stated by oar
correspondent, for a defendant to make out s prima-facie
case by suppressing some material or eollateral fact, which,
if brought under the judge’s notice, would induce him to
refuse the application.

The judge ¢“may suspend or stay” execution—imply-
ing the excrcise of judgment not arbitrary discretion,
but judicial discretion—in view of all the facts. We have
no hesitation in saying that the practice of granting exparte
“uspensions is a monstrous perversion of the trne meaning

!nf the clause, and & gross violation of the vital principle of
! justice.

Wo have taken oceasion to speak to two judges on the
subject—one af over 20 years, and another of over 15
years experience in the Division Courts—who beth hooted
the idea of making an ex parre order; and, in all their
cxperienee, hud never made half a dozen orders urder the
clause.

The proper practice we take to be this :—the defeadant

l-applies, on affidavit, to the judge, who grants a summons

to hear the matter, with or without stay of proceedings, in
the meantime, as may appear proper, or directing that the
plaintiff shall be furnished with copies of the affidavits,
upou which . 2 application is founded. On the return of
the summons, the parties are heard when the orderis made,
upon such terms as may secem just, or the summons is
diszbarged.

Our correspondent has not, in any case, given us tho
names of the judge of whose administration he complains;
nor do we desive to know them. It is sufficient for us that
we have, in the character and position of our correspon-
dent, an assurance that the facts he states are correet, and
it becomes us to speak freely of a practice which we
belicve to be unjust, unexpedier. , and dangerous.

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

(Continued from page 99.)
THE CLERK'S DUTIES.

Clerks are farnished by the County Attorney for their

county with forms for making these returns.

he manner in which unclaimed suitor's monies remain-
ing in the court are to bo disposed of is given in the
following sections.

45— All sums of money which have beeu yaid into
court to the use of any suitor thereof, and which have
remained unclaimed for the period of six years after the
same were paid into court, ot to the officers thereof, and all
sums of money, when this Act takes effect or afterwards,
in the hands of the clerk or bailiff paid into court or to the
officers thereof to the use of any suitor, shall, if unclaimed
for the period of six years after the same were so paid, bo
applicable as part of the General Fee Fund of the Division
Courts, and be carried to the account of such Fund, and
paid over by the clerk or officer holding the same to the
County Attorney of his county; and no person shall be
catitled to claim any sum which bas remsined unclaimed
for six years.”

46—+ No time during which the person cntitled to
claim such sum was an infans, or femme covert, ov of



178 LAW J

OURNAL. [JoLy,

ansaamd wingd, or out of the I’rmiuev shall be tadien into.
aceaunt o estimating (he siv yrass’

flule No 3, of the General Bales of Prossice, prmsdc«,
that the reten af entoluments shall be sade without auy |
special order from the judge, immedintely afier the Sthh
of June and 31st day of becewcber, yeatly, according o 1,
preseribid form. And Hale No. § provides that a copy uf‘
the list of wnclaimed suttors’ monies shall be transwitied
in the monsh of Junuary in cach yeas to the County Attor-
ney, with the monies mentioned in sud’ Nst,

Buikitfs are required to make returns on outh with regard
ta pracess ia their hands and monies received by thew in
the exeeution of their duties, (Rule 12) as will be wore
particaluely noted hereafter,  Rule 7 provides that badliff's
retures shall be filed tu the clerk’s office, nad be open
without fee to the inspectivn of any person iatevested 5 and
thut the elerk shall examine such returns, and if found cor-
rect and complete within ten days after the receipt thereef,
endorse thereon a ssemorandu in the following words :—

“T have carefully esawined the within ~aturs, and find
the same to be full, true, and eorrect in every particulur to
the best of my knewledze and belief.

“ Dated the day of 18 .

(39

— Clerk.”

If the clerk finds the returns incorrcet or incowplete,
he shall forthwith notify the judge of the same, and of
the particalars thereof.

All fees are payable in the first instance by the party at
whose instance the procecdings take place (sec. 50).

The 53rd scction declares that bailiffs neglecting to return
process or exccutions within the time required by law, shall
forleit their fees thereon, and these fees ** shall be held to
have been rereived by the clerk, who shall keep a special
account ther~of,”” and account for and pay the sume over
to the County Attorney to form part of the General Fee
Fund. There is also a general provision that monies
arising from any penalty, forfeiture, or fine imposed by
the Act, not directed to be otherwise applied, shall be col-
lected by the clerk of the court, and by himi paid over to the
County Attorney to form part of the Fee Fund (sec. 190).

The primary object of the bond to the Crown before
referred to is to seeure the due and regular performance of
that branch of the officer’s duties which relates to the fec
fuud wovies. The quarterly returns, sccording to the
iustructions from the Goverament, are to be made un 31st
March, 30tk June, 30th September, and 31st December
in eack year; zund say clerk failing to account to the
County Attoraey for the space of ten days afier the exaw-
ination of his quarterly nccoust by the judge is, azcording

to the instructions to the .oty Attorney, to be reported
to the Attorney General of Upper Canads, with a view to

the neeessary proceedings being hod at Jaw for the recovery

. thereof,

Cletks of b Division Courss are in some sense publie
afficers. aud severst of the provisions of the Consnlidated
Acts of Canude, chap. 12, will be fouud to relate tu thesu,

In case ot the resiguation, rewmovdd, or death of @ clerk,
all acevunts, moneys, buvks, papers, and other matters in
his pussessivn by virtoe of; or appertaining to his office,
bevnme the propesty of the County Attoruey of the evunty,
who holds the sawse GR the appointment of another clesk,
to whout they are to be dedivered when his secusity cove-
vant is campleted (sec. 473, Aad woy person wrongfully
hulding ar getting possession of acesunts, buuks, papers, or
matters belonging ty the court, s guilty of « wisdemeanor,
and is lisble te be commitied to gaed, there to remain
withvut bail til he has fully aceountied for, or defivered up
to the County Attorney the matter withheld (sec. 48},

UPPER CANADA REPORTS.
QUEEN'S BENCIL

{Reporied by C. Roviasox, Hsq, Bervwler-al. Law, Reprrier to the Quurt.)

Hexry MceCanr v Mary McCanz.
Wl Cingt rutcteom.

1, Mithasl McCabe of the township of R, south half of ot 24, tenth conceseion,
de wnhe and ardam this my fast wiij and t-stament in the spanber and tosm’
fullowing  all ef wy eatate, gowls ang chintiels, 1 ive and bequenth to 1y dear
and beloved wife, whom { appolut mide wxecutrix of ¢ ix my Iast will and tosta-
wment, P«-mby revokivg afl otier and forwer wills by me at any time herotofure

lfe'}:i. n1hm ibo word esfate passed the tesiator's land.
counexion with the personahty, g T,20 Vie, Iaud ]

Ejectment for lot 10, in the eleventh ravgeeast  the Garafraxa
road, in the tewn of Owen Sound, and the south half of lot 24 in
the tenth concession of Sydenham,

* The plaindiff clniwed as heir-law of one Michael McCabe, the
defendant as devisee under his will, which was as fallows:

s+ I, Micbael McCabe, of the township of Sydenham, south haif
of lot number 24, tenth councession, couoty of Grey, Canada West,
do make and ovdain this my last will and testament, in manner
and form following : a1l of my estate, goods and chattels, ! give
and bequeath to my dear and beloved wife, Mary McCabe, whom
I nowinate, constitute and appoint sole executrix of this my last
will and testament, hereby revoking ail other and former wills by
me at any time heretofore made."

At the trial at Owen Sound, before Richards, J., it was objected
that this was insufficient to pass land, aad the plaintiff sisc con-
tended that the testator when be made it was of unsound miad,

A verdict baving been found for defendant,

Robert A. Harrisan moved for a new trinl, citing Chiffe v. Gidbons™
2 Lord Rayd. 1325 ; Huchanan v. Harrison, 8 Jur. N 8. 965,

Hacanty, J.—1 have resd the voluminous evidence ut the trial,
and am clearly of opion that the verdict is right on the merits.

It was ohjected that the will does not pass real estate,

It would 10 my judgment be s reproach to the law if on such s
will a mar sbould be held to have died intestate as to his real
estate, including the very Jot which he nawes a8 his place of abade
ar residence.

Notwithstanding the older cases cited, I think the real cstate
would be beld 16 pass at the present day on words like thase before
us. The tendency of ail the modern cases seems to me fo be fo
ook st the plain obrious meaning of wards, unembarrossed by
techoicnlitics whick could never have occorred to the mind of the
testator.  We are asked 10 say becnuse the word *< patate,” which
by itself is admitted to be quite sufficient to pass realty, is joined

nmmlhn!andnm its
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te words of mere personnlicy, that its wel keown individaal gacrea‘ waere o leay, ““to hold unte hor, tho sabd Hlzebeth, hee
sipmficance is to be destroyed. § heirs nnd asriges for ever. The will thea proceeded :—

1 hinve no doubt whwteser but that thero ace cases in which on; “To my souw John Philan L give and devse alt that my real

the whole context of a will the word © estate” may be restmcted ;QS‘MQ sitnate, tying, and bemg Int namber five i the fourth cen-
to perseaalicy.  But thys will before us shiews to wy wind o Rear ! seuvion of Yarmouth, it the London Pirtrwt, contaising two
intention 1o dispase of every thung he possessed, lund 93 well a8 hupdred aeres, be the same mare ar less, and also T give and
ckattels, and { sen nothiog 1o restrict he meantug of tie word,  fheguenth to ey sacd son Jobw aft that my real estate siteate,
1 refer to Streatfield v. Covper, 27 Bewv, 3385 Patterson v. ffud- | lying, snd being lo2 number gix in the fourth concession of ¥ar-
deet, 17 Beav. 2105 Coard v. {foidernrs, 3 Benv, 147 ¢ Fullerton ) mamb, ta the Londsn Instric, containing twn huadred aereg, be
v. Markm, 7 Jur T78; Mayor «f Hamulion v. Hodeon, G Mco. | the same mare or less, (o bold wuto hit, the said Jobn Philaw, his
P C.C T6; ONeds. Carry, 8U .U 1 812 and Dor Leans . { heirs and axsizns for ever; but in vase of the next surviviug male
Leans, T A & E 746, frone which thiu ease 19 not distinguishoble. ; heie arriving st the nge of twenty-aac yeary, § give and begqueath
I thuak thece shoutd be no rale. to ruch male keir the afuresnnd lot antabicr wix tn the fourth con~
Bor Our.—Rule yefused.  § ceseton of the townchip of Yurmouth, in the Loudon Diwiriet,
containing 1wo humdred acres, he tae sime more or less, to hold
unto the sai-d male ke, g heirs and assigny for ever: and iat
Many JTorex Prinan oo Tooaas Granax. my death my title to the said lust mentioned It chonld be gies-
U5 Comstruietsmen Exbale wt fee vt vo 3, tienable, Iin that case desire my exccutors beretnafter named to
Toe Tesiator, who dexd i 102, Susived a3 foltows 1om take such weps ws mny be nec.ssary e procure a patent for the
7o my sup Sulh Philan L glve and devho all that iy real extato Mtnate, Ylog | same from the directars of the Calleye Compary at York, or
sud Deingg Iol pumber fite ta the furth toncessdin of Yarwouth, in the Londun | whoever may be leglly authonsed to do vo, ™

Distsdet contmntag 2 weees, e (e same ke ot e, (She tand $n questiva N oo dees . e

vand ulso § ve sud tequeatl @ Ty reid on doin ait thal Wy res) estacs ‘To bis (lauf;hicr Blaabeth Boyle he gave aad devived nil' that
eltuate hing and vbng ft number six in the fouceh concession of Yarmoutl, | his estate being 1oy number eteven sauth of the Lake Koad, in the
Iu:‘i:u;) Luu?jnn ”i’:‘?&ﬁ‘f‘iﬁ‘ﬁ“““f '.‘f;o ;cmix\ ’i:‘ t‘m:‘n;n:\‘ ?“;Yg of leos, S0 hald | ownship of Sonthwold, in the Landon Di trict. containing one
ual 1, JRST1 HIAT, (18 Delrd 2 yotts fur vlar, . . AT

# Tty s 1 e ekl SBEVISSE it Dbt Brrv 2ot clie e o f th enEy-0ne Years, hondred Acres, mutre or {_css* “ to hold unto !iBl’, the snid L"mbgﬁ‘
th-n be gave ta ench sale beir 102 wiY, * £ holt unto the wid mude setr, ea | Dayle, her beirs and assigne for ever: sndin case that the said
f’,f,‘,':{;"f ;x’:;si:{du;felm; ,;l;v hl;dau’ghxer{ ;:nn: gu!lodmt:!ber l‘«‘w’..“thz i:ig Hlizabeth Doyle shall die without children, then the said lot ¢f

1 o 31T (e, and aseiae o vver ] snd i cane th et 2 ot N 1

E. vhinlt e without ctntdesn, thett the said bt of deerd sbiatl be equally divided | 1594 Sb.a” be cq“"‘u"" d“'“,led l:egwcen ey sureiving heirs.
Letwern my surthving helrs”” To another daughtes, <., he gave otber laed, Ta hi< davghiter Cutherine Philan he gave and devised all that
“ 1o held 10 1he fard O her heire and a-lios fur ever” 1o case a davgpiiter | pig rep) estate being the north-westerly halves of fots numbers six

ehould be borp of Dis wile, heinive to such daughter other lands, * 1o hold to P . : .

oo vabit QaDRLYET. et Belre a1, 1slgna for over” | 10 exss bis son Jobn Philea | P€¥€0, and erght, in the sevently concession or eighth range north
shintd die before coonug af axe, he gse lut five to hix dauphter C, ¢ ber hewrs | of the Long Weeds Road, 1a the township of Carradoc, in the
and ax<igns for efer,” aud 10t six 1 the daughter that chould bo born of M ! Digtyiet of London, containng three bundred acres, more or less,

wife, “ ber hviss for eve " and I sach duughter shon'd die previous to ke P e Phi N :
Baving aa beie” then he .;.‘\aif-t o1A 10 hte daughter £, ber hurs and aaslens | 10 held to the said Catherine Philag, her heirs snd nssigos for

g-r l‘\\'r,;’ ¢ ;n {t(xc ;\'rm‘ot x::-- dexy »;e nfi) h-ffurv: ahe :-hn’N Iul:oan he!r."f(h;n ever.” N ; a4 tnnd it 1tob
o gave It fise to B, er fiors and anstens furever?” 1o the event of the)  Thg testator then devised certain Jands to a child expected tobe
3:;::?:::(:1-\1&:&::{55: ?‘&‘iﬁliﬂ tm':::\‘x“;:?;’ b‘:‘:r}:’ :3';::‘-;;:’%11539 w0t - horn of his wife, Elizabeth Philan, in the Mollowing manner 1
After uli thefe dethen I adided, * 15 4y farther wish that 21} my eatate hercla | ** And in case n daughter vhall bo begotten by me of the body of
d"'h“% e ”,‘;‘,’;{;‘,‘ﬁ;‘j,‘:.ﬁ‘;"ﬁ,‘ l{;: :::&2‘13 "::“,,hf:; *f":"sn?‘": ’,‘,’“"‘T‘;;’\:‘f‘.‘;:‘;”- my said beloved wife, Elizabeth Philan, I gice and devise 10 such
::;:(!,Im:lberu shall by ;u .immuhrauc:m; u‘xeﬁ‘\s l{:\suf?nn';r\;hn!ev‘erma; dagghter ail that my veal estate situate, lying, ﬂ“fl be“}g tho
:_re u;‘nsidcn‘d s !‘ai; ;rkluw;‘..r;, according o 1hy baterest of the said estate, tobw south-easterly halves of lots numbers seven and e:ght{ mL the
or the suppsrt and beaefit of the vounger hefen” seventh concession or eighth range north-westerly of the Long
g o)} [ . . . v v
Afierieards tho tentnt0r dirrcied tha theae Inin ve and oix f:‘;i",g;ﬁ"::gm;g; Woods Road, in the tawnship of Curradoc, and in the District of
proviaen for the event of e Wife having 4 son. Landon aforesaid, containing two hundred ncres, be the sama moro
}I'hId; :x. Ihn:z‘.l;»ll.g !l)“!ni'!:\r‘:;"l.n‘yiH‘w“ﬁ::'lt'tfﬂlﬂg t:m.wﬂ:‘ taok & foe in lot five, the | or Jess, and also all that my real esiate situare, Iymg, and bring
o 'l‘hll“lb‘c MX{LQII\"I.)(‘;:«HPM‘UF]:Iuw““";‘:bo‘ :x:!fis:ulh defivits or intelligible the ?ou‘h‘e“"‘mﬂy half of lat number cighteen, in the n‘mh. ton-
o cut down such estate 1o an cstate taif cession or tenth range north of the Long Wooeds Rord, coutaining
[E.T.26 Ve, 186 ] [ apo hundred acres, be the same more or less, to hold to the said
Ejectment for an undivided moiety of 141 acres of land, being | daugbter, her heirs and assigns for ever.”
part of lot number fve, in the fourth concession of the township| Then followed these provisions, relating to the Iand in question:
of Yarmouth. —<Tn the event of the decease of my beloved son Johs Philan
Both parties claimed title under one William Windham Philan | before be arrives at age. 1 give and devise alt that my real estate
—the plaintiff by descent, the defeudant ac grantee of John Philen, . situnte, lying, and being lot number five in the fourth concession
deviece of the said William Windham Philan. of Yarmouth, in the Londen District, containing two hundred
The case was hrought to trisl at 8. Thamas, before the lato | acres, be the same more or less, to my beloved daughter Catharine
Sir J. B. Robinson, Chief Justice of this court, in October, 1861, | Phitan, her beirs and assigns for ever.  Likewise, in the event of
when the seisin of the snid William Windhsm Philan was admitted: | the dacease of my beloved son Jobu Philan before be arrives at
and it was also admitted or proved that be died in September, ! age, I give and devise all that my real csiate situaty, Iying, a.d
1829 : that he was twice married: that on the death of his Srst ! being Jot number siz in the foarth concession of Yarmouth, in the
wife be married Eliza Moore, sbout the yesr 1826 that by his London District, containing two huundred acres, bo the same 1ote
first wife he had two children, Jobn and Blus, (afterwards Mrs. lor less, to my daughter that shall be begntien by me of the body
Doyle,} and by the second wife two davghters, ane of whom died }o{ my said beloved wife, Etizabeth Philan, ber heirs for ever; and
when only a few weeks old, and the other was the plaintiff: that'in case my said daughter that may be born should dio previous to
hig secand wife died in 1830 or 1832 and that John Philan, the | her Uaving an heir, then and in that case I givo sad devise the
only son, died unmnrried in 3847 or 1848 in the twenty-second or | said two hundred acres, being lot number six in the fourth con-

twenty-third year of his seo. cession of Yarmouth, 1o my beloved daughter Etizabeth Doyle, her
The deed from John Philan to defendant was dated October 3rd, | heirs and assigns for ever.  lakewise. in the event of the deconsa
1846, and registered on the Tth of October, JR47. of ray beloved daughter Catharine Philan befors she shall bave an

By consent n capy of the will of the said William Wiadham { heir, then snd in that case I give and devise the said two bundred
Philan was put in, bearing date the Db day of Septomber, 1829, | acres, being Jot nuwber five in the fourth concession of Yarmouth,
by which the testator gave and desised to hiz wife, Eliaabeth | to my beloved danghtor Elizabeth Doyle, hier heirs and wseigos for
Philan, all that his read estate sitvate and deing the soath-easterly | ever.”
half of lot number seventeen, sn the nintk concession or tentk! e nlso devised over to his danghter Flizabeth Doyle, angd her
sange north of tho Long Woods Road, covtsintag ono hondrzd! heirs and assigns for ever, in the cvent of the death of the said
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Catharine Philan and of the daughter to be born of his said wife,
the north-westerly halves of lots six, seven, sod eight, and the
south-ensterly halves of lots seven, and ecight, in the seventh con-
cession or eigath range, also the south-easterly half of lot seventeen
in the ninth concession or tenth range, north of the Long Woods
Road, containing in the whole six hundred acres, in the township
of Carradoc.

Immediately after the soveral devises already mentioned came
the following clause, on which this aotion chicfly turned : —* It is
my further wish that all my estate Aerein devised to my children shall
be entailed to their heirs and successors for ever, none of the lots (o be
divided, but 10 be the sole property of the heir atlaw; at the same
time there shall be an incumbrance on the said lots of land, whatever
may be considered a fai- allowance according to theinterest of the said
estate, to be for the support and benefit of the younger herrs”

He then directed that his farmiong stock, &c., should be valaed
by his executors immediately after his decense, and that his son-
jn-law Lawrence Doyle and the rest of his family should occupy
¢t the home farm’’ until such time a3 his debts were liquidated and
affuirs all arranged, with sufficient security for the said Lawrence
Doyle to return the stock, &c., when his son John Phiian should
srrive at age; and if the said Lawrence Doyle would not agree to
these terms, then the stock should be sold.

He also directed that ¢ the home lots numbers five and six in
the fourth concession of Yarmouth,” should be leased ¢ until the
heir or beirs arrive at age:” that lot eight in third concession of
Yarmouth, and the easterly half of lot thirty-eight south on the
Talbot Road east, in the towanship of Southwold, should be leased
until sold, giving certain directions as to the mode of cultivation,
preservation of treey, &c., on the lots so leased.

Then came several devises of personal property, not material to
notice.

In case a son should be begotten by him of his said wife Elizabeth,
then he devised to his daughter Catbarine Philau the south-easterly
halves of lots seven and eight, in the seventh concession or eighth
range north-westerly of the Long Woods Road, and the south-
easterly balf of lot eighteen in the ninth concession or tenth
raoge, north of the Long Woods Road, and the north-westerly
balves of lots six, seven, nnd eight, in the seventh conoession or
eighth range, north of the Long Woods Road, in the township of
Carradoc, containing in all six bundred acres, ‘‘ to hold to the
said Catherine Philan, her beirs and assigns for ever.” He added
after this devise, ¢ It ismy request that if my son-in-law, Lavrence
Doyle, shall wish to live in the home farm on the terms herein-
before mentioned, that my beloved wife Elizabeth Philan shall
reside ou the said home farm as usual as long 8s she remains my
widow :”” and after some intervening bequests of porsonality, ¢ It
is my request that my son-in-law, Lawrense Doyle, shall occupy
both the home farms at such rent as the exccutors shall consider
to be fair.” Lawrence Doyle and two others were appointed
executors,

The plaintiff relied upon the clause above mentioned relating to
all the testator’s estate, as cutting down the estate of John Philan
in this lot to an estate tail ; and contended that in that oase the
conveyance by the said John Philan to defendant, not having been
registered within six rmonths from the execution, could have no
operation under the statute to bar the entail—Consol. Stats. U. C,
ch. 83, secs. 4, 81. e contended also, the testator having died
before 1834, that the devise to Jobn Philan gave a lifv estate only
illx 1ot number five, for that the kabendum in fee applied to lot six
alone.

The defendant, on the other hand, argued that the Aabendum
clearly applied to both lots, five and six: that at all events the
word estate would carcy the fee; and that tho general clnose velied

upon was not sufficiently intelligible to have any definite cffect inl

opposition to this and the soveral other clear previous devises in
fee, or could at most amount only to a trust.

At the trial a verdict was taken for the defendant, and leave
reserved to move to enter a verdict for the jlaintiff.

Qwing to the various changes in the Bench, which will be focad
stated at 21 U. C. Q@ B.5H83,and 22U €. Q B. 282, this case was
threetimes argued :—in Hilary Term. 1862, beforo Robinson, C. 1.,
and Barus, J.; in Trinity Term, 1862, before McLean, C. J.,
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Burng, J., and Hagarty, J.; and in Hilazy Térm, 1868, before
McLean, C J., and Connor, J

Adam Crooks obtained a rule nisi to enter a verdict for the
plaintitf pursuant to leave reserved. He cited Doe Ford et al. v.
Bellet ol.,8 U. C. Q. B. 527; Wkitev. Coram, 8 Kay & Johns. 663 ;
Burton v. White, 7 Ex. 720; Doe dem. McIntyrev. Mclntyre, TU.
C. Q. B. 156 Townsv. Wentworth, 11 Moo. P. C. C. 626; Jenkins
v. Lord Chnton, 4 Jur. N. S. 887, 8. C. 26 Beav. 108 ; Jenkins v.
ughes, 8 H. L. Cas. 671, 8. C. 6 Jur. N. 8. 1043 ; Marshall v.
Grime, 28 Beav. 375; Larl of Tyrone v. Marquis of Waterford, 6
Jur. N. 8. 567, 8. C. 1 DeG. F. & J. G18: Lucas v. Goldsmid, 7
Jur. N. 8. 719; Jordan v. Adams, 7 Jur. N. 8 978; Greenwood
v. Verdon, 1 Kay & Johns. 74; Woodhouse v. Ilerrick, 1b. 352.

Christopher Robinson shewed caunse, and cited Jarm on Wills,
2ad Ed., Vel IL, p. 225,227; 3rd Ed, Vol. II,, p. 256, 467;
Biddulph v. Lees, 28 L. J. Q. B. 216; Towns v. Wentworth, 31 L.
T. Rep. 274 ; Jervoise v. The Duke of Northumberland, 1 Jac. &
W. 559, 574, 5i5: Powell on Devises, 3rd Ed., Vol. 1L, p. 451.

McLeay, C. J.—There is no doubt in my miand that the testator
intended by the will to devise to his son Jobn what he calls the
home farm, consisting of lots five and six in the fourth concession
of Yarmouth, and tbat ¢he words of inheritance which follow the
devise of number six, apply to both lote. It cannot be supposed
that the testator intended to give an estate in fee in the latter lov
and only an estate teil in the other lot, especially a3 all the other
devises to his soveral children are to them and their heirs and
asgigas for ever.

The words, * It is my farther wish that all my estate herein
devised to my children shall be en ailed to their heirs and successors
fur ever,” do not of themselves create an estate tail or chaoge the
nature of the estate previously devised in fee. They seem rather
to convey & wish on the part of the testator that the several
devisees should entail the properties devised to them respectively,
3o that the individual who would hava been heir-at-law if the law
of inberitance had not been changed would have the whole pro-
pesty. The subsequent part of that clause of the will sbews a
desire on the part of the testator to impose & charge on the several
lots for the support and benefit of younger chuldren, go that, while
the heir-at-law was to be the sole owner of the iands, the younger
children should also derive some measure of support from them ;
but the clause js in all respects so ambiguous that it must be in-
onerative, and the plain words of the several devises cannot be
affested by it.

The devise to John Philag, to bold to him snd his heirs and
assigns for ever, created an estate in fee simple with the usual
power of alienation in the devisec, and I am unable to see anything
in the will which must be taken to qualify that devise and reduce
theo estatc to an cstate tail. Scmme of the property is devised in
fee to o child not bora at the time the will was raade, and lot
nomber six, onc of the lots devised to John Philan, is devised over
to that child ip the event of John Philan dying before he becamo
of age. It secms impossiblo to suppose that the testator coull
have intended, in the eveot of that lot becoming tho property of
that child, to create an incumbrance on the lot ** fur the support
and bencfit of the younger beirs,” as expressed in tho clause of
the will referred to.

Under the circumstances I am unable to come to apy other con-
clusion than that Joho Philan took under the will an estate in fee
in the 1ot in dispute, and that his conveyance to the defendant
must be held valid, and the plaiotiff ’s rule must be dischbarged.

HagagTy, J.—Tho first devise of lot five (with the otherlot,
number six) to Joha Pbilan, is in my judgmeat a devise of the feo
simple. I thiok the hudendur: to him, bis heirs and assigns applies
to both lots.

The next mention of this lot is in a suhsequent part of the will,
which declares that in the cvent of John'y death before he arrives
at age, then lot five is devised to the testator’s davghter Catherine,
her heirs and assigns for ever.

In s subsequent clause, if Catharine dio before she shall have
an beir, then he devises ot five to his daughter Ehizabeth, her
beirs and assigns for ever.

He afterwards directs that lots five and six bo lensed until the
heir or heirs arrive at age.
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On these devises we weuld have, lot five to John in fee, defeasible ( Wheun his will was made a tenant in tail could not alien in fee,
on his death nader age, then over in fee to his sister Catherine, | and fines and recoveries were practically unknown in Canadu. It
and if she die before she shall bave an beir, which I suppnse we ' wmay vaturally be remarked that ho may be assumed to know that
are to read beir of her body or direct heir, then over to her sister | & tenant in tail could not cut off the entail by sale, but bis frequent
Elizabeth in fee. previous use of the words *heirs and assigns for ever,’ rather

This is clear enough, and as John did not die under nge, his| 1nduces me to think that he contemplated, a3 in John's case, ag
estate in fee became 1ndefeasible. | absolute estate in fee, if he survived the age of twenty-une yenrs.

Then comes the very singular clause, worded as follows:—¢ It  If the clause as to entniling bad been devising the land ¢ to my
is my further wish thut all my estate herein devised to my children ' soun Johin, to be cntnited to s heirs and succevsors for ever,” &c ,
shall be entailed to their beirsaud successors for ever, none of the | &c., to the end of the clause, then we might venture perhaps, con-
lots to be divided, but to be the sole property of the beir-at-law ; ' sidering the commeuts on Jervowse v. The Duke of Northumberland,
at the same time there shall be an encumbrance on the said lots! to hold that John wasseised in fee tail, though Lord Eldon’s doubts
of land, whatever may be considered a fair allowance according to | would press very hard.  But we have here to deal with the whole
the interest of the said estate, to be for the support and benefit of | will, and on the whele I feel very great difliculty in ascertsining
the younger heirs.” the testator’s meaniug.

It is not easy to discern with rensonable certainty what wasthe!  Feeliog, however, the impossibility of giving an intelligible effect
testator’s meaning in this clause. 1t the testator meant to cut | to this extizordinary clause, 1 prefer on the whole to let the pre-
down (for instance) John’s estate in fec in lot five to cither an | vious clear words of devise prevail, and not to cut down the estite
estate tail or a mere life estate, 8o as to ensure it passing to his| thereby given by the looso and confuscd expressions adopted by
son or children generally, I am surprised at not finding a direction | the tevtator
that the lots should not be sold, as well as not divided. Ila such I repeat that with much hesitation I arrive at the conclusion,
au inartificially drawn cleuse I would naturally expect this, 8 most i that John Philan haviog attained full age the estate infee devised
common direction from testators drawing their own wills and! to him became indefeasible, and that be bad the right to alien in
eandeavouring to keep land in the family. [ts absence is not with- | fee.
out significance. I do not think the testator clearly understood! I may add that the late Mr. Justice Burns, before whom the
the meaning of the words, ¢ entailed to their heirs and successors ' case was nrgued, had formed a strong opimon concurring in the
for ever,” followed, as they arc, by the directions a3 to the heir- ! decision now given. The lute Sir John Robinson, who also heard
at-law and the proposed encumbrance. the first argument, bad considered tho ease, but had not arrived

1f John be made tenant in tail, and died under age, but leaving | at a conclusion, and we have therefuro not the advantage of his
issue, such issue should in ordinary cases take in tail. But the | opiniou.
will expressly gives the estate over ir such case to Catherine in Rute discharged.
fee; so with ber, if she die before bhaving issue, then it is given
over to Elizabeth in fee.

Notbing can be more explicit than the device absolutely in the Caxerox v, Tovo.
carlier parts of the will to the devisee’s heirs and assigns for ever. | Action for vent by assignes of revernon—JMartgoge— F'oppd—Lialiliy of mort-
Who are the ¢ younger heirs,” in whose favour he creates the gugee of the term

> ° i £, having martznged certain land in feo afrerwarda lessed it for 21 vears, making
proposul encumbrunce? Isit not to he read asa pvrpetua) Chmgc no mention «§ sueh mortsagn in the lease. o then cm=wved to the plantil

foy the heir apparent in.mil, to attach on =il existing tenscies inl 35 tru«. sulyect to the mortgage P the asslznee of the mortpage, prosecded
tail 7 Who is to determine the umount and apportion the encnm to fomlgw] aud un."ier n"'mev’in ‘(‘hnnﬂ-ry the l;m! “f;u v;h;‘- exr&r:;f'v ‘s"b-
? jert 10 the dease to J., who received a eenverancs frem 8 and PLan e plam-
byance ! Or does. the testator contemplate a future settiement of ';m’ cach Vaing apt words (* taruain sell aud release’) to convey a leval eotate
his estate, arranging all these matters? infer ©n the xame day J mortgaged 10 1he plaintiff to recore A talancouf the
It Lord Eldon felt the difficulty so great in the far simpler and t;“-'ch;*"‘ mnr;;y r'l“‘his rso";nﬁ;v‘h:f“m; gltffh;;ges '%—\ﬁxt:‘nc:inb. ?y mn}
more intelligible devise in Jervoise v. The Duke of Northumberland, | lrate Sulvregisiered: and the platol il sued Gnl o o o roncs of ths aart
: the term by asstgnuent, foo rent accrued durtng the existence of the mort-

(1 Jac. & W 5069,) that he would not force the estate on an ob- “;'e Y shwenh T 8
jecting purchaser, he would, I think, have felt the difficulty | Hd, 1 Thatdefundant, as assiznes of the term by way of mottgaze, was Tixhln

i en-fold i 1 H on the covenent for Tants though he hiad never entered. 2 Thw though 8.
mcrens:ed ten-fold if this case were before him There the words: O e lensed had anly an equity of redsmption, yet as this fset did not ap-
were, ¢ To my son, R, [leave all1ny e<tates at, L., to be entailed pravin thelesse br had nlegal reversion by wxtoppel as agninat the tenant;

upon bis malo heirs, and failing such to pass to hiz next brother, | 2nd that snch ";"‘""“" LY ':’," "l"""{mPU;‘:S"‘&"“{:{W fm:;as"

H o2, a3 (which osntmned apt words 1o pass thw legal estal nugh i1t the Mertgace
and so on from brother to hr."‘h"' ﬂ""“,‘,ng 2509 to be raized wag recited, 3 That tho subemquent suly and conceyance belng oxpressly sul-
upon the estates for female children each. goct 1o the Sease 1ho reverslon wac ot merged §n the legal ettate then derived
Mr. Jarman says, 2ud cd., vol. i1 , 292, that Sir T Plumer, in| by the pmintifthrongh P and J : and that the plaintiff being stil boand by

. 2 N e Team. drtend. ‘. ; [ \ t finch £ th
a suit to ascertmn rights of parties, held that R. tack an estate :r‘,‘;r::‘; :}i.}',‘::,':;:,m; m«:;:;: ‘,,fn:“;‘;:‘?‘:r:;tp!‘,:;:‘:,t:l; plisiv Vel
tuil 5 that on R 's murriage the estate was afterwards settled, and | And that he was thereforo entitied torecver.

under & power of sale iu the settlement the Duke purchased; ani|  This was an action brought hy the plaintiff a3 nssignee of the
that it was en bis objecting to the title that Lord Eldon’s decision | yeversion ngainst defendant as as<ignee of the term, to recover
Way given. the same arrears of rent sued for in the case of Jones v. Todd, re-
In Sogden’s V. & P, 14th ed, 399, note, after noticing Jervoise ported. ¥2 U. C. Q. B, 7.
V. The Duke of Northumberland, it is said that in a family suit R. 1t will be seen that the court there, in granting = new trial,
was held to take an estate tail. expressed donbts whether this plaintiff was aot the proper party
Here we have to ded with 2 elanse hardiy pascible of being ' to sne, not the then plaintiff, Jones, and this action was in conse-
carried into affect without an equity suit, and following cxpress quence bronght in his name.
devizes in fee of the lands, The dec’aration in this case was the same a< in that, except
I think it highly probable that the festator in this confased | that after averring the grant of the reversion by Robert Stanton,
cxpression of desire, did not wish to alter his previous cxpress|the iessor to Jones, it was alleged that Jones during the terin
devives: that the heirs and successors that he mentions so loosely | granted to the plaintiff.
may Le the named *¢ heirs” and ohjects of his bounty specially| The pleas were, 1. Denying the cxecuticn of the lease by
prosided.  For instance, Catharine, as an heir, if John died under | Stanton and March. 2. Traverso of the grant of the reversion
agey Elizabeth, as an heir, it Catharine died before she should [ by Stanton ta Jancs, and by Jones to the plaintif 2 That he-
have ** an heir;” and in the many casesin which somewhat simitar | fore making the Tease Stantun on the firet of June, 1830, mortgaged
wordy are used respecting his other lands.—+ None of the 1ots to | the fee simple to one Carfrae for £800, and such legal edtare at
bie divided, but to ho the sale properts of the heir-at-law :” in this{ the time of cxecuting the demise was outstanding in Carfrae's
he poseibly meana ++ the heir 1 bave designated :” his object is to | devisees: and Stanton, when he leased had only an equity of
prevent division, but. ss I have already remarked, not apparently | redemption, and was not aeised of fea, ae alleged : that the devi-
to prevent a sale. sces, by indenture of the 4th of May, 1849, granted and assigned
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the fee simple and the mortgage money to one Patterson, by
whoin the equity of redemption was duly furecloged in Chancery;
by means whercof it wax alleged that Stunton ceased to have nay
interest in the lands, and the reversion nlleged to be reserved to
him upon the term granted to Mavch became merged snd extin-
guished in the legal estate and inheritanco of Pattersou, so that
such alleged reverson did not vest jn the plaintiff as alleged.

Pleas 4, 5, 6 7 and 8, the suwe iu eflcct a3 pleas 2, 3, 4and b
in the former suit.

It is unnecessary to repeat the facts bhere, as they were the same
a3 in that case, and nve there fully stated.

At the trial, at Toronto, before Richards, J., n verdict way taken
for the pluintiff for £721 1s., subject to the opinion of the
court.

Iu addition to tho autlorities referred to in the previous case,
Cameron, Q. C., and Anderson, tor the plaintiff, cited DBickford
v. Puarson, 5 C. B. 920; Platt on Covenauts, 638; Cru. Dig. vol.
vi.,, p. 492.

Galt, Q. C., aud Adam Crooks, contra, cited Doe dem Viscount
Downe v. Thomson, 9 Q. B., 1037 ; Pargeter v Ilarnis, 7Q. B.
708; Harrold v. Whitaker, 11Q. B., 147, 163 ; Whatton v Peucock,
2 Bing. N. C. 411; Wootton v. Steffenoni, 12 M & W. 129 In re
Willinms’ Estate, 6 DeG. & Sm. 515; Burton R. P. 428; Coote
on Mortgages, 336G; Speocer’s case, Sm. Lea. Cas., Ed. of 1862,
43, 763 Moss v. Gallimore, 1b. 533.

McLean, C. J.—This action was brought by the plaintiff, as
assignee of the reversion, ngainst the defendant as assignee of a
term created by a lease from Robert Stanton, as owner in fee of
the demised premises, to Charles March, which lease has been
assigned to tb'> defendant.

The lease bears date the 29th of Fcbruary, 1844, and is made
by Robert Stanton, in consideratiou of the yearly rent therein re-
served, aod of the covenants therein contained on the part of the
said Charles March, his executors, administrators and assigns, to
be respectively paid, observed and performed, to have and to hold
the said piece or parcel of ground and premises thereby demised,
with the appurtenances, unto the said Charles March, his execu-
tors, adwinistrators and assigns, for and during the term of twenty-
one years, to be computed from the 1st day of March, 1844, and
then fully to be complete and ended; yelding and paying during
the said term uunto the said Robert Stanton, his heirs and assigus,
the clear yearly rent of £100, by four quarterly payments on the
first day of March, the first day of Juue, the first day of
September, and the first day of December, in each and every
year. The lessee covenants to pay or cause to be paid the
said yearly rent by four equal quarterly payments on the days be-
fore mentioned fur the payment thereof, and the lessor covenants
that the lessec, Charles jarch, bis executors, administrators and
assigns, paying the said yearly rent, and performing the covennuts
therein contained, aball and may quietly and peaceably bave, hold
occupy and enjoy the zaid piece or parcel of ground, without tke
lawful let, suit, interruption or disturbance cf the said Robert
Stanton, his heirs or assigns, for and during the said term.

Under that lease the tenant, March, and all persons claiming
ander him or through him, are estopped from denying the title of
the lessor, and under the statute 32 Hen. VIIL, cb. 34, are liable
to pay the rent and to perform the covenants contained in tho
lease so long as they hold the demised premises under that lease,
The lessor has aseigned his reversion to Edward C. Jones, and all
persons claiming any interest or estate therein have joined in the
conveyance, using apt words to pass a reversion in fee. After
Stanton’s conveyance to the plaintiff, March the tenent, would be
estopped from denying the title of his lessor or his assignee, and
50 8 legal reversion in fee by estoppel would entitle the plaintiff
8= nssigaee to enforce the teyms and enjoy all the benefits of the
legse. By the decree in Chancery all parties interested joined in
conveying the premises in fec to Edward C. Joues, and it appears
to me thot the reversion by estoppol must necessarily have passed
to him under that deed.

QOn the same day that that deed was made to Edward C. Jones,
27th July, 1853, he executed a mortgage in fee to the plaintiff to
secare payment of the sum of £637 2s.. to be paid on or before
the first of March, 1865, with intercst thereon half yearly, on the
firat days of January and July in each year, until the principal

nioucy and interest should be fully paid and gatisied. The plaintiff
had the legal estate under tus mortgage from its date till the
payment ot the wortgage woney and interest, during which period
the rent sued tor acerued on March’s lease, and was payable to
the plaint:itf ny the holder of the reversion.

When the mortgage money wud paid the plaintiff executed the
usunl certificate ot payment required by the Registry Act, Consol.
Stats U. C., ch. 89, the 5Uth scction of which provides toat such
certificate shall, when registeved, be as valid and effectual in law
as a release of such mortgage, and 88 a vonveyance to the
mortgagor, his heirs and assigos, of his original estate; and if
given afer the expiration of the periud within which the mortgagor
had a right in law to perform the condition, shall bave the cffect
of defeating apy title remaining vested in tho mortgagee or his
heirs, executory, administeators or assigns, but shall not havo the
effect of defeaticg any other title whatsoever.

It is contended thut since the registry of the certificate of
payment of mortgage money the plaintiff’s reversionary ioterest
has wholly cessed, and that the premises have become vested in
the mortgagor as if the mortgage had never been made. It may
be admitted that since the registry of the certificate the estate has
become vested in the mortgagor precisely as it was hefore the
mortgage.was given, but while he held the reversion a right of
action bad vested in him for rents accruing due while seised of
such reversion, and that right is not affected by oy assigameot
made after the period when it became due.

In Platt on Covenants, page 538, cited by Mr. Cameron in the
argument, it is said, ** A right of action once vested and attached
in the grantor for a breach in his own time will not be defeated
by his assignment over, * ¥ for the contract, which was transferred
by the statute, still remains as to that breach, though the privity
of estate i3 gone ” Then in Comyn’s Landlord and Tenant, p.
268, it is even more clearly laid down, that * if a breach happen
in the time of the gravtee, and then he assign the reversion over,
he may bring covensut against the lessce for the breach so
happening in bis time, notwithstauding he hay parted with his
estate.”

I do not think that the mortgagee in this case by the assignment
or sarrender of his reversionary iuterest divested bimself of a
right of action which was vested in him before such surrender.
If that were the case, then the holders of the term would be
entitled, notwithstanding the breach of covenaunt, to set the
reversioner at defiance, and might claim exemption from the
payment of any rent for the period during which the plaintiff held
the reversion.

The facts of this case are the same in all respects as in thecase
of Jones v. Todd, and are so fully stated in the report of that case
that I have not thought it necessary to state them more fully here.
After full consideration of the circumstances I have arrived at the
conclusion that the verdict for the plaintiff cannot be Jisturbed,
and that the rule n:i must be discharged.

Hacarty, J.—The facts of this case appear so fally in the report
of Jones v. Todd, that I do not deem it necessary to make any
detailed statement of the various conveyances in evidence.

In Jones v. Todd the court in granting a new trial suggested tho
the existence of grave difficulties in the way of the then plalatiff,
Jones, recovering for arrears of rent accruced while the reversion
was in Cameron as mortgagee. The present suit is brought in
the name of the latter.

I would first notice the question of defendant’s liability as a
mortgagee of tho term to convenants runuing with the land,
assuming that he never actually entered.

Williams v. Bosanguet,(1 B. & B. 238,) decided in error, by ten
judges, who were unanimons in their view, scems to settle the law
unless it has been since over-ruled. It is an elaborate review of
conflicting aunthorities, and seems fairly to meet all the difficuities
suggested, and decides that a mortgagee of the eotire interest in
the term is liabie without entry.

Ia Coote on Mortgages, cdition of 1850, page 121, it is said:
¢« It is therefore new clear, both on principle and sound authority,
that if a mortgagee accept an assignment of all the remaining
interest in the term, he will be hiable to the payment of the rent
and performance of the covennnts in the original lease, 80 longas
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he shall be the legal owuer of the lease, although he shall not
take actual possession of the premises.”

Since 1850 1 have uot found this view of the law questioned

1 vow turn to another branch of the case  Stanton, the original
lessor, when be demised to Maxch had only an equity ot redewmption,
and no legal reversion. As the true state of Ins title does not
appear in the lease, I consider it clear that there is o roversion by
estoppel, and that this reversion would for the purposes of this
suit vest in his assignee, Cameron,

1 at first appreliended a serious difficulty from the fact that in
this transfer of the roversion it is recited that a mortgage in fee
had been mude to Carfrae. But the very carefully considered
Judgmeut of the Court of Exchequer in Curthbertson v. Iruing,
subsequently confirmed in error, (4 H. & N. 742, ¢ 1. & N. 135.)
has removed that difficulty from my mind. There the lease did
not ehew any wunt of title, assigoment did shew it.

Martin, L., who delivered the judgment of the court, says, (4
1. & N. 754,) « Upon consideration, wethink the autborities shew
thut the detendant is estopped from disputing that the lessor was
seised of an estate in reversion, and, as there nre apt words in the
assignment to convey a legal estate in fee in reversion to the
plaintiff, the estoppel continues in his favour, notwithstanding the
assignment to him shews the want of title.  The estate in reversion
by estoppel was created before the assignment was executed, and
in our opinion was not destroyed by it. 1t would have heen
otherwise if the want of title bl appeared on the fice of the lease
itself; inthatcase, the true facts being their disclosed, there would
be no estoppel atall.”

Again, ** Where a lessor by deed grants a lease without title
and subsequently acquires one, the estoppel is said to be fed, and
the lease aod reversion then take effect in interest and not by
estoppel ; and an action will Jie by the assignee of the reversion
against the tenant on the covenants in the lease.” This iatter
seutence may be referred to on nnother branch of the ease.

In the assigament by Stanton to Cameran, there are certainly
« apt words to convey a logal estate in fee in reversion,” although
the outstanding mortgage in fee to Carfrae is mentioned. The
couveyance is hy lease and release, and recites that Stanton is
seised in fee simple, and the usual words to convey o reversion in
fee are used, with Aabenduwm to the assignee and his heirs,

But the point chicfiy laboured by the defendant arises on the
following facts : —Patterson, assigaee under Carfrac of the legal
estate, filed his bill to foreclose the mortgage, and a sale was
ordered. The conditions of sale under the decree provided that
the sale was to be subject to the Jease granted by Stanton to March
for twenty-one years, at £100 per year.

At the sale Magrath was the purchaser for £1420. Magrath
then transferred ail his right to Jones, and by agreement between
all the parties a deed was made on the 27th of July, 1853,
be ween Pstterson, Cameron, Stanton, (and hischildren), Magrath
and Jones, The Carfrae mortgage i3 recited, its assignment to
Patterson, and that Stanton has corveyed all bis estate and inter-
est in the premises, subject to the mortgage, to Cameron and his
heirs, on certain trusts.

It recites the decree in Chancery, in the suit in which Stanton,
Cameron, aund the younger Stauntons were defendacts, the refer-
ence to the master, the decree, the report, the conditions above
noticed, and the sale to Magrath sod transfer by the latter to
Jones ; that Jones, instead of paying the money, paid to Patterson
the mortgage money and costs, and the balance, £637, was to be
secured by mortgage to Cameron as trustee, on the same trusts
as io Stanton’s deed to him. Then, in pursuance and perform-
ance of the decree, &c., Patterson, accoerding to his estate and
interest as mortgagce, and at the request of Magrath, bargaivs,
sells, and releases to Jones aud his beirs and assigos; Cameron,
Staaton, and the cesturs que trust, the younger Stantons, all
convey to Jones in fee, with reversions, remainders, estates, and
equities of redewmption of the granting partics, Aabendum to Jones,
his hcirs and aseigns, ¢ subject to the said indenture of lease
granted by the snid Robert Stanton to the said Charles March.”

On the same doy the mortgage is cxecuted from Jones to
Cameron, reciting the former cunveyance in trust by Stanton, the
Chaucery suit of Patterson, the decree and eale, and then coutsin-
ing a conveyance in fee, with a dcfeszance on payment of £637

and interest at specified times. There is endorved a registrar's
certificate of discharge of this mortgage ns of the lnd of Septem-
ber, 1861, prior to the commencement of this suit.

The defendant argues that on this state of facts whatever
reversion the plaiotitf may have ncquired from Staunton is merged,
ag it were, or lost Ly its umion with the legal estate derived
through Patterson and Carfrae; and that the deed executed by
all the parties after the Chancery gale sets forth the whole facts,
and leaves the whole matter at Jarge, and puts an end to the
estoppel.

This is a very scrious proposition, amounting as it does simply
to this:—that after o lense has been granted by one who has only
an cquitable estate, and on which as between him and the lessce
there is clearly a Jegal reversion by cstoppel, and afterwards such
proceedings are had that a deed is executed by all parties inter-
eated both in the legal and equitable estates, by which a clear
title in the premises i3 conveyed to a third personm, cxpressly
saving the term created by the lease, and declaring that the
estate conveyed was to be expressly subject to the lease, deserib-
ing its nature and effect, it «till lies in the power of the tenant
and those claiming through him to insist that the term is gone,
and his covenants at an end.

I think we should require the most unmistakeable autharity
binding upon us before we should be asked to accede to such a
result, so unjust in its nature, and so completely opposed to the
express declaration of all the parties interested as owners in the
property.

The authority relied on is Doc ex dew. Lord Dawne v. Thomp-
son, (9 Q B. 1037,) decided by Lo.d Denman in 1847.  The facts
were these :—

Burton scized in fee mortgaged to Bromet to secure £1000.
After this he leased to defendant Thompson for 31 years, in the
same year £500 was paid on the eortgage. In 1828 Burton became
bankrupt. In 1832 Messrs. Swaun pawd Bromet £100, and took
from him & deed in fee. Three months nfter Burton’s assignees
«old the premises to Lord Downe for £245, £100 of which was
paid to the Swanns, and they, by the assignees’ directions, con-
veyed to Lord Downe in fee, the assignees being parties and
Jjoining in the couveyance. The deed recited the conveyances to
biroraet and the Swanus, the bankruptey and assignment, describ-
ing the premises as formerly in the tenure and occupation of
Burton, but now of Thompson, his under-tenants or assignv, hut
did not refer to the lease. Messrs, Swann bargained. sold, and
released; the assignees released, ratified, and confirmed.

Lord Downe, after receiving rent for two years, gave notice to
quit aud brought ejectment, insisting tbat the term was atan end.

Lord Denman, in a very short judgment of a few lines, says,
¢+ The lease was good against Burton by estoppel only. He had
not the legal estate when he granted it, nor did he acquire it
afterwards; nothing passed to bis assignees but the equity of
redemption, nnd they could pass nothing else to Lord Downe.
The legal interest had passed to Lord Downe wholly and entirely
from Messrs Swaon, who were not privies to, nor in any way
estopped by the lease; neither can Lord Downe be estopped in
respect of the interest which he took from them. Doubtless, if
Lord Downe had taken the legal interest from Burton, he would
have been estopped in the same manner that Burton would. * %
But, as he took nothing in the land from either Burton or his
assignees, no estoppel could affect him through them; and as
those from whom he did take were not estopped, neitber is he.
We think that the fact of the assignees joining in the conveyance
ceunot place bim in a different situation from that in which he
would have stood had the Messrs. Swann alone conveyed.”

It was much pressed upon the court that on the face of the
deed to Lord Downe the assigoces apper vu to have no legal
interest, and the lease to defendant was not . entioned ; also that
the deed would show that Burtou (or bhis assignees rather) had
conveyed no legal title, and that there is no estoppel by a deed
shewing tho true facts.

I must say, with great submission, that this very brief judg-
ment of Lord Denman is anything but satisfactory to wny wind,
and reading it by the light of the subsequent explanation of the
law of cstoppel betweeu landlord and tenent in Cuthbertson v.
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Iruing, 1canuot regard it as supporting the defendant’s view to the
extent clumed.

The facts, morcover, arc very different from those before us.
The aysignees of Burtun there appurently did not use (in Martin,

B’s language) **apt words to couvey a legal estate in fee io

reversion” ; they mercly *‘release, ratify and confirm,” while

the Mevsrs Swann, who have the legal estate, * bargain and -

sell,” &c.  Lord Denmnn snys,—¢¢ Doubtless if Lord Duwne bad

taken the legal interest from Burton he would have been estopped |

1n the same manner that Buiton would, as was held in Trevivan v.
Lawrance, 1 Salk 276" 1 presume hix lovdship weans had he
taken o deed professing to ussign to bim Burton’s legal estate in
fee in reversion, with apt .ords, &ec., he would be estopped.  He
cannot bave meant if Burton really had conveyed the fce, because
the whole case is based upon the fact that Burton Lad not the fee
to convey. If read in this way the julgment may be reconciled
with the other cases, and it1s probahle ke so meant it, as the
case in Salkeld to which he refers, siys, ¢ If a man makes o lease
by indenture of D., in which be hath nothing, and after pur-
chise D.oin fee, and after bargains and sells it to A. and s
beirs, A, shall be bound by this estoppel; and where an estoppel
works on the interest of the land, it runs with the land into whose
hands socver the land comes; aand au ¢jectment is maintainable
upon the mere estoppel.”

Again, Lord Denman says, “as he took nothing in the laud
from cither Burton or bis assignees, no estoppel could atfect him
through them.” Tbhis, I think, must have the same meaning as
the sentence quoted above,

In this case, as already noticed, Stanton cectainly conveyed to
Camcron, with apt words, to pass a reversion in fee.

In the deed executed after the Chancery sale, Patterson,
‘¢ according to bis estate, right, title and interest as such mort-
gagee as aforesaid,” bargaius, sells, and releases; and Cameron,
*¢ according to his estate, right, title and interest as such trustee
as aforesaid,” bargains, sells, and releases; and Stanton, (with
no words as to his estate,) grants, bargains, sells, aliens, releases,
ratifies aud confirms to Joues, bis heirs and assigos, the land,
and the reversions, remainders, rents and profits, and all the
cstate, right, title, inberitance, use, trust, property, possession,
benefit and equity of redemption, claim and demand at law and in
equity, of the partics thereto. Habendum to Jones and his heirs
in fee, subject to March’s lease, as already noticed.

It may be that as this deed is worded it may be argued that

the trusts alrendy created, and hLe obtains the several parties
_iuterested to join in the deed, by which he obtains & complets
title to effectaate this purpose,

My impression is that the deed, as far as Cameron is concerned,
is sufficient, under the rule inid down in Cuthbertson v. Iruing, to
pass a reversion in feo by estoppel to the purchaser.

All this argument is urged by defendant to shew that Jones
could act as Lord Downe wus permitted to do, and wholly repu-
diate the lease to March ; and that as the ¢stoppel is gone as to
! the assignee of the Iandlord, o0 it is equally at an ead if the
ussigace of tho tenant desires so to counsider it.

We must now look at the express reservation of March’s lease
a8 an existing term recognised both by the owner of the fee simple
and the party holding the whole of the lundlord’s interest  Jones
purchased from Magrath, who bought at the Chancery sale, on
the express condition of sale that it was to be subject to March's
term. Then in the decd the owner of the fee simple, who wasnot
of course bound by thelease ns executed long after his mortgage
i feo, expressly assents to the term, snd conveys to Jopes, to
iold to himn subject to the interest theredy created.

It is bere proper to notice the doctrine aiready alluded to as
laid down by Mrtin, B.: ¢ Where a lessor by deed grantss lease
withiout title, and subsequently acquires one, the estoppel is suid
to be fed, and the leasc and reversion then take effect in interest,
and not by estoppel -

If we us2ume a good legal reversion by estoppel in Stanton,
conveyed by him to Cameron, and by the latter to Jones, theu if
Jones, having. befors thiz, no legal title, acquires the legal estato
from Patterson, the above douctrine may apply. In this ease the
same instrument by which Jones comes in nuder Cameron, vests
in bim the tegal estate. This may suggest doubts, but I am not
prepared to say they must necessarily prevent the application of
the rule.

The case of Sturgeon v. Wingfield, (156 M, & W. 226,) may be
noticed. The tenant sued the ussignee of the reversion on a
covenant running with the land  In May, 1835, one Hogarth
leased to the plaintiff for twenty-one years. The farm wasleased
by the Broderers’ Company to one Foster for one hundred years,
: from Michaclmas, 174!, with covenant for renewal. In 1827, the

term vested in one Bray, who assigned to Fleming aud others in
; mortzage. After this Hogarth made the lease, having then
nothing at law.

In January, 1836, (after the lease,) Fleming, Hogarth, et al.,

Cameron, then the assignee of Stanton, does uot profess to give | surrcndered the term to the Broderers’ Company, and on the same
apy greater estate than be bad by Stanton’s deed to him ; that he | day the company made & new lease to Hogarth for one huundred
ounly conveys *‘according to his estate as trustee.” ! yenrs, and soou after the residuc of this termn vested in defendant.

Baot, according to Baron Martin’s exposition of this kind of | Parke, B, said, <« Here the reversion by estoppel, being a
estoppel, it ny be well suggested whether the cstate in reversion | reversion in fee, never was surrendered @ it remained, therefore,
by estoppel was not created by the lease, and passed certainly | (so fur as regarded the plaintiff,) in Hogarth, until he assigned it
to Cameron by Stanton’s first decd to b* v ; ard having so vested | to the defendant. The lcase to the plaintiff was at first good by
ip Cameron, was there any thing in the deed after the Chancery ; way of estoppel only, but when Hognrth took from the Broderers’

gaie to destroy such reversion ?

In this deed we find Cameron oaly conveying according to his
catate as trustee, joining with Patterson, the legai owner, who
also conveys according to his estate as mortgagee, and all uniting,
as it were, in the one graot ard one kabendum. This would seem
to amouut to *‘apt words,” or, at all events, does nothing to
negative the idea that hie is conveying the full estate already

| Company for one Landred years the lease to the plaintiff became a
" lease in interest, and «he reversion epon it was afterwards assigned
. to defendant. * * The estoppel was fed by the demise for one
. bandred years from the Broderers’ Company to Hogarth, the
:lessor, and thereby the lease from him to the plaintif became
| good in poiut of interest.” -

My opinion on this point is, that either the plaiotiff, Cameron,

vested in him (and which was a legal reversion in fee by estoppel) , on the chain of title shewn to us, is in under Stanton, and holds
to Jones. In the deed in Cuthbertson v. Irving, by which the  his reversion by estoppel, aud is clothed with all his rights as
lessor sold to the plaintiff, the mortgage is recited, and the lessor | against the lesvee and all in privity of cstate with him; or that

(owner only of the equity of redemption) declares that he sells
‘“in exercise of all powers cnabling him.” e uses general
words sufficient to pass the fee, thongh therecitals shew the fee
was not in him, and he conveys subject to the mortgage already
given, and subject to the outstanding lease.

Can it be awmd, as in Lord Downe's case, that the purchaser
took nothing, that is, professed by the deed to take nothing, from
the party representing the equity of redemption? So far frem |
taking nothing from Cameron, the purchaser, Joneg, by the deed, |

! the effect of the deed cxecated after the Chancery sale, in which
j the owucer of the legal estate assents to the lease, and conveys the
whole estate subject thereto, snd with that term carved out of it,
;and thereby the lease fron Stanton to March is set up and
: becomes ¢ gaod in point of interest.”

It remains to consider the objection ag to the present plaintiff,
Cameron, having before this action was brought executed a cer-
tificate of discharge.

1t is arged that as the plaintiff executed the statutable certifi-

declares that it is part of the bargain by which be acquires the ~cate of payment, the registrauion thereof destroyed all his right
estate thatas g large rurplus of purchase money remains after as complotely as if the mortgage had never existed.

paying off Patterson’s mortgage, he is to mortgage the premises .  The 59th section of the Registry Act, (Consol. Stats. U C., chb.
to Cameron for the express purpose of applying such surplus to , 89,) provides that the certificate of payment shall, when rogistered,
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be as valid and effectnal in law as a release of such mortgage.
and 88 a couveyance ‘o the morigagor, s heirs, &ec, ot lus
original estate, and if given after tho time for perfurmiog the
condition, ‘*shall have the effect of defeating any titlc remmining
vested in the mortgagee, or his beirs:exccutors, administrators,
or assigns, but shall not havo the effect of defeating any other
title whatsoever.”

I read this clauss as simply providing for av ensier method of
discharging the mortgage and clearing the registered titlo than
the ordivary course of a re-conveyance, which would require
registration ag any other deed, nud I do not thiok it introduced
any new or destroyed any old right as between mortgagor and
mortgagee, or those holding under them, or in any way altered
the rules of law affecting a ca-e like the present.

I therefore treat it as if on o duy previous to this suit the
wmortgagee had re-conveyed the estate to Juues, the mortgagor.
In a court of law I think I wust treat it precisely as if the plan-
tiff, Cameron, owning the eatire reversionary interest, bad
conveyed it to Jones or any etrauger, and nutwithstauding such
sale biings an action against a tenaot for rent accruing due
before be so parted with his cstate.

It appears to me he cap bring such an action. In Platt on
Covenants, 538, 1t is said, ** A right of action once vested and
attached in the grantor for a breach in his own time, will not be
defeated by his rssignment over, * * for the contraot, which
was transferred by the statute, still remains a3 to that breach,
though the privity of estate is goue ”’ He cites Nidgley v. Love-
lace, (Carthew 289 ; S. C. 12 Mod. 45, Holt 74,) Anon Skin 347
The same view seems taken in Platt on Leases, vol. ii, p. 886.
In Comyu’s Landford and Tenant, 268, the same principle is
adopted: *“If a breach happen in the time of the grautee, and
then he asvign the reversion ozer, he may bring covenant against
the lessee fur the breach se happeningin his time, notwithstand-
ing he has parted with the estate.”

I do not feel pressed by any of the difficulties euggested in
applying this rule to the case of a mortgagee. In this court I
treat him a8 tho owner of the reversion, and as such entitled to
the rents accrued dus whilst seized of the reversion. The appli-
oation of such rent when recovered can only be a question
between bim and the mortgagor. In an ordinary case, and mast
probably in this, the suit would be brought by an understanding
between the parties in the case of a paid up mortgage in fee, it
would be, doubtless, prosecuted beneficially by the mortgagor,
though necessarily in the name of the then reversioner.

I bave arrived at the conclusion that the three questions on
which the suit seems to depend must be answered in favour of
the plaintiff':

That defendant as mortgagee of the whole term is liable for
the rent without entry ;

That the facts shew no destruction of the term by the alleged
ubion o the equitable with the legal estate; and,

That the position of the plaintiff as mortgagee, bringing this
action after registration of the statutable certificate of payment
and cofnsequent discharge of the mortgage, does not prevent him
from suing for arrears of rent accruing due to him whilst seized
of the reversion. . Judgment for plaintff.

CHAMBERS.
(Reported by R. A. Oaskisox, Esq., Darrister-at-Law.)

I 2 BABCOCK, LANDLORD, AND DBROOGRS, TENANT.

Con. Stat. U C, cap. 27, 8. 63—Overholding tenant—Jury discharged—Second
Jury— iWho entatiral to @;pty.

Held, 1. That the fact of a jury being unabdle to agree, and o discharged in an
overholding tenancy case, dees not determaue the authionity of the comwission-
or to suminon 8 second jury.

2. That the fact of the jury haviog been dixcharged by consent of parties does
Dot pravent tho writ beiog sl procecded npon.

3. That if a recviver has teeu sppoint-d by the Court of Chancery to whom {he
tenant has attarned, or if thenterest of the orizioal laudlord has been sold to
another, in ¢ither case the orizinal landiord is not the proper person to take
Pprocecdings w turn the overlivlding tenont out of possestion.

[Chambers, Juno 18, 1543.)
This was a summons taken oat by the landlord calling on the
tenant to shew cauge why a vew precept should not be issued by

the commissioner—formerly appointed to exccute the writ between
the parties, for the shentl to summon o jury to try the question
between the landlord and tenant, or why a new writ should not
issue because the jury formerly empanelled being unable to agree
were discharged.

The connnissioner certified the evidence taken, and that he told
the jury there was no evidence of any subscquent tenancy after
the expiration of the lease put in,

Tem of the jury signed tho memorandum—stating their opinion
to bo for the landlord—but as the whole jury could not agree the
commissioner discharged them,

The commissioner reported the jury should, in his opinion, havo
found for the lundlord.

W, /1. Burns showed caunse. e filed nn aflidavit that the coun.,
sel fur both parties consented to the jury being discharged. ile
alzo contended that the writ of inguisition and all proceedings
nnder it hud been exhausted, and that nothing further could be done
under it. e urged that no new writ should be issned, becauso
Alr. Babicock, the lessor, had been enjoined by decree in Chancery
from collecting the rents of the property, and had been ordered to
deliver over all deeds, &c., to the receiver to be appointed by the
Court. And that a receiver had been appointed who has for a
considerable time past collected the rents of the property ; and also
that the property had oeen sold, and one James Moore became the
purchaser of it, and 13 now the real owner of it as landlord,  Also,
the mcre fact of the jury disasreeing is strong evidence ™ that the
tenant does not hold over without any right or color of right.”
(Con. Stat. U. C,, cap. 27, 3. 63.)

WiLson, J.—The case of Woodbury and wife v. Marshall, in 19
U. C. Q. B, 597, determines that in just such a ease as the present,
when the jury did not agree, the authority of the commissioner
was not determined, and that another jury might be suminoned
and an effectual inquisition be held.

I think the consent of the counsel that the jury should be dis-
charged does not ptevent the writ being still proceeded npon,

In case a receiver has been appointed ta receive the rents—and
to whom the tenaunt Brooke has been ordered to attorn, so as to
give the receiver a right to distrain, I should hold that he is the
proper person to npplf' (whether in his own name or in the name
of the former landlord is of no consequence for me now to decide)
against the tenant as overholding.  But if he is not, and if a sale
has been made to Moore, it would appear to me the title is out of
Babcock rather than in him.

I therefore discharge the summous but without costs,

Summons discharged without costs.

Ricxey, £v AL v. Durie,

22, see. W7—Amendment of Endorsement on fi. fa.~—Proper

partes lo Apphcaion,

Plaintiffe, without having previously jssued process on 3rd of October, 1857,
took a confessfun of judpment, ucglected to filo it ora oopy of it, withio a
month, ar prescribed by the stafute. On lith February. 1508, entered judz-
ment. Oa 24th Uctober. 1858, fxsued a #1 fr goods: bad same returned nuile
bena. 0o 1uth August, 1561, 1ssued a writ of fi Ja lands  Had same renewed
10th Aupust, 1862 On 2od Febroary, 1863, amended their endorsetent of
levy an writ, and aftureards obtsined 8 summons, eailing on defendant to
shew cause why they should not have leave to amend their endorsement on
writs of fi. fu. Jandg, fn the hands of the sherifl, by increasing the amount
cndorsed to ba levied: or why a vew writ of /i fu. lands should not fasue.
JHelil, thint 55 long us the confassion wus apen to the objection of not having been
filed within the month. aud s> not valid to support the judgwnent that the
amepdment could not bo allowed semiie 3 af relicf could bave buen affordod to
pitf.. it could only have been by mahing the other execution creditors of
defendaot, and the Shewi® parties to the summons.

(Chambers, June 27, 1863.}

Plaiatiffs obtained a suaunons, ealling upon the defendant to shew
cauge why they <hould not have leave to amend the endorsement
on their fi. ju. lands, in the Sheriff's hands, by increasing the
amount endorsed to be levied; or why a new fi. fu., against lands,
should not issue.

Thix summons was founded upon the following aflidavits and
Exhibits: .

1. An afiidavit by . Brown, one of the plaintiffs, stating that
judgnmient was entered on a confession about the cleventh of Feb.
ruary. 1838, for £800 damagzes, and £4 10 2 costs,  That the
confession is identieal with the confession referred to in Exhibits
A. & B.: and that balances of account struck in these exhibits

Con. Sat. U C, Cu
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were made at the times they bear date, and sigmed and ack-
nowledged by the defendant a3 correet  That the defendant has
not complied with the conditioas in Exhibit A.; nor bas he paid
the two notes there referred to, nor any part thercof, nor the
mortgaze to the Building Society, nor procured the mortgace to
be discharged ; but the deponent has been obliged to pay off the
balance due thereon, to protect the property. In consequence of
the defendant’s default, there was due on his judgment, at the
time of issuing the f. fu. against lands, the full amount settled to
be due by Exhibit B., namely, #1320 0l—excepting thereout
certan solicitors’ fees, and the proportion of interest which
accrucd due between the time of issuing the £, sa. and the date of
Exhibit B, By indenture of 1th June, 1862, the judgment debt
and interest were assigned by plaintitls to one Arthur McDonald,
who is now the beneficial owner therecf.  On or about the 10th
August, 1861, #. fa against lands wasdelivered to sheriff, endorsed
to levy £166 8 9 for dumages. together with certain costs and fees.
In endorsing the dnmages, plaintift's solicitor committed an error-
the amount endorsed being very much less thau the amount veally
due, which should have been the amount stated in Bxhibit B., with
the rebate of solicitors’ foes, and interest, asbefore stated, The
error arose, as it is believed, from the plaintiffs solicitor being
ignorant of the true state of accounts between the plaiutifis and
defendant at the time of issuing the £, fa., and from his supposing
that the balance struck in Exhibit A. was the only sum then due.
That the deponent did not discover the errcr until the beginning
of 1863, when the exact swn due upon the judgment, or secured
thereby was established between the defendant and the deponent,
acting for McDonald, by Exhibit B., which represents the exact
sum due upon the judgment, with interest and costs up to the date
of that Exhibit. That the f£i. fu. is »till in the Sheriif’s hands.

2. Exhibit A. is dated 23ed Dec., 1857, It states the principal
damages, interests and costs upou a draft, making the total, to the
12th of Dec., 1857, (costs being 361 10.)..oviiveene. . S3M3 76
Credit given to the amount of ...... 2580 00

Leaving a alance then due of ... .. 665 76
for which two notes, payable in six and mue months, from 1st
Dee.. have been taken

* Defendant to indemnify plaintiffs against the mortgaze to
Commuercial Building Society, ou lot, in Innisfil, and to discharge
the same within 3 months,

* Confession to stand as collateral security for the performance
of this, and the payment of the notes, and that the lot in Flos to
stand as collateral sccurity for this also.”

Confession of Judgment, (Signed) W. S. Dunie,
Entered Feb. 11, 1838, for £800, “ Apay Crooxs,

Costs, £4 10 2. For Rigney & Co.

3. Exhibit B. is dated the 26th of Jan., 1863, and is a debtor
and creditor account between Mr, Durie and Mr. Brown.

1838,
June 4. To your note, duc this day, with protest,..... $343 88
Sept. 4.« o« “ “ ... 850 93
1862,

June 30. To Cooper’s costs, paid for f. fu., ....e....o 10 60
Oct. 1R, “ Money advanced to pay mortgage to Build-

ing Society, «..ooiiiiiiiiiiiiiiiene, 125 00
1863.
Jan. 26. To interest on above, to date, at 6 per cent. ., 189 60
81620 01
Jan. 26. To paid Building Society, in full, on assign-
mentof mortgage. ....oiieeiiiaen... 300 00

$1320 01

“1 hercby acknowledge the foregoing sum to be truly and justly
due by me, this day, unto James Brown, the younger, on a certain
Jjudgment recovered against me, and referred to ia a settlement of
accounts, on the 23rd of Dec., 1857, between myself and Adam
Craoks, on bebalf of Rigney & Co.

“Toronto, 26 January, 1863, (Siguned)

*“W. S Drniz”

Confession of Judoment,
Entered Feb, 11, 1838, for £800.
Costs £4 10 2.

In answer to this summons, the defendant made aftidavit to the
effect, that, at the time the settlement, veferred to in Eahibit A,
was made, he entered into it with the vaderstanding and belied
that the sum of $665.76 was the smount of his indebtedness to the
plaintiffsut that date.  That lus object in investigating and settling
the further state of nccounts on the 26th of January, 1863, was at
the request of Mr, Brown, for the purpose only of ascertaining his
indebtedness to the plaintifis at that date, andior no othier purpose.

John Hoskin, on the part of the defendant, nlso made affidavit
to the cffect, that he has searched the proceedings; that the
confession was first filed in court on the 11th of February, 1858;
and that it bears date the Srd of Oct,, 18537; that it was given
without any process, and that it is subject to a certain defeasance,
contained in o memdrandum at the foot of it, as follows:—

“T. is confession iv given tasecure the said debt above-mentioned ;
but the amount thereof is subject to be reduced by a reference to
such one per<on as the said parties may agree upon: and if such
one person cannot be agreed upon, then, by the usual reference to
two arbiteators, chosen by one party, and with liberty to appoint
a final arbitrator, cither a3 a third abitrator or an wmpire,

“ (Signed) Apan Crooks,
“ For Plaintiffs.”

That neither the confession, nor a copy, bas been filed in the
Cognovit book, as required by s, 237 of the C. L. . Act, within
one month fromn the execution of the confession; nor was the
confession ever filed in court till judgment was entered thercon, as
aforesaid. That f1, fa. against goods issued the 29th of QOct., 1858,
to Shenf of Simeoe, endorsed to levy £166 8 9, being the balance
due on damages and costs in this cause, with interest from 23rd
Dee., 1857 also, £2 for writ and certificate of judgment, together
with sheriffs’ fees, &c.  That the fi. fu. against goods was ceturned
nulla bona, and filed on the 1uth of August, 1861, and thereupon
two several writs of eaecution against lands were issued—one to
Sheriff of Simcoe—the other to the Sheriff of York and Peel.
That the oue to the Sheriff of York and Peel is endorsed to levy
£166 8 9, being the balance of damages due; also, £4 10 2, for
costs taxed, with interest on both sums from 11th February, 1858,
and also £5 for this and former and concurrent writs, together
with Sheriffs’ fees, &e.  This writ has marked upon jt, ““ Renewed
fur one¢ year, from 1st August, 1862, Chas. C. Small”” That in
addition to the above endorsement there is another dated the 2und
of February, 1863, upon the writ, in these words:—

“In addition to the sbove levy for damages, £163 11 3, making
in all, for damages, the sum of £330, or §1320, as acknowledged
by defendant to be due on the 26th of January, 1863, with interest
on £330 from that date, interest on costs as above; £ 7 4 for
this rencwed writ and concurrent.

“(Signed) Apam Crooxs,
« Plaintiff’s Attorney.’

That there is a snit in Chancery, now pending, by a Mrs. Cole-
raine, against the defendant, to which suit the now plaintiff and
others, who are specialty creditors of the defendant, have been
made parties in the Master’s office, and 8 contest as to priority has
arisen between the now plaintiffs and divers of such creditors; and
the plaintiffs claim prioritv over ‘them by reason of the fi. fa.
against lands to the Sheriff of York and Pecl, and by reason of the
endorsement thereon, of the 2nd of Feb,, 1863; some of such
creditors being execution creditors, and some being creditors by
mortgage. That he believes this application is made by the now
plainiiffs with the view of prejudicihg the just rights of the other
specialty creditors of the defendant, who are contesting the plain-
tiffs priority as aforesaid, in Chaucery.

Wirsox, J.—I¢ appears a confession was given by the defendant
on the 3rd of Oct., 1857, with the memorandum or defeasance upon
it that it was so given to secure the debt of £800, but that it was to
be subjeet to be redvced upon a reference.

On the 23rd of December, 1837, a statement of zccounts was
agreed to between the parties, by which the balance was struck
after certain credits were givenat $665 76, and for which two notes
at six and nine months, were given, the defendant engaging to
indemnify the plaintiffs azainst the Commercial Builling Society,
on the land in Innisfil, and to discharge the same in three months,
and agreeing that the confession should stand as collateral security
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for the performance of this agreement about the mortgaye, and for
the payment of the notes,

This statement of accounts seems to have been in liew of the
reference stipulated for in the defeasance to the confession, and, no
doubt, rendered that reference quite unnecessary.

Judgment was entered on this confession on the 11th of Teb,,
1858—no copy of the confession. nor the confession itself, having
been tiled or entered in the cognovit buok, as required by the
237 sec. of the C. L. P. Act.

Exccution against goods iesued on the 24th Oct., 1858, to the
Sheriff of Simcoe, endorsed to levy £165 8 9, being the balance
due for damages and costs, with interest, &e., from 23rd December,
1857.

This execution was returncd nulle dona, and was filed in the
Crown oftice, on the 10th of August, 1861, and thereupon two
executions against lands issued to Simcoe and to York and Pecl,

The exceution against lands was delivered to the Sheriff of York
and Pecl on the 13th of Aug., 1861, and was endorsed to levy as
nbove, £166 8 9, Lalance of domages (not as before, being
balance of damages and costs,) and £4 10 2 for costs, aud interest
on both sums from 11th Feb., 1858, (instead of as before, from the
23rd Dec., 1857,).

This execution against lands was then renewed from 1st Aug,
1862,

On the 26th Jan., 1863, the plaintiffs and the defendant have a
further accounting, in which the two notes, given upon the first
settlement are restated, with interest; and a further sum of 210,60
for costs of fi. fa.'s, and two additiona) sums of 3125 and &300, for
money paid on account of the Building Society’s mortgage,
making the total claim, at that date, $1320 01,

Then, in order to make the endorsation on the fi. fa. against
lands correspond with their new statement of accounts, the plain-
tiffs, on the 2nd of Feb., 1863, make this further endorsation, that
the Sheriff shall levy the further sum of £163 11 3, for damages.
with interest on the whole damages from the 26th of Jan., 1863—
the interest on costs as above.

Then, on the 16th of June, 1863, the plaintiffs apply, by sum-
moans, to a Judge in Chambers, as hetore stated, for lcave to amend
the endorsation on the fi. fa., by increasing the amount endorsed,
by shewing, among other facts, thesc statements of accounts,
and that they, the plaintiffs, have paid these moneys to the
Building Society, &c., &c., as above stated.

The 1st objection which is made to this application is, that the
cognovit, or a copy of it, was not filed according to the 237 sec. of
the C. L. P. Act, within one month after it was given; and, as the
statute declares that * No confession of judgment shali be valid or
cffectual to support any judgment or writ of execution, unless this
is dono:"—that so soon as this defect is brought to the notice of the
Judge, he should not make any o der upou it, or with respect to it,
which may have the effect of maintaining or confirming it.

The 2ud objection is, that the plaintiffs have alreadz made the
ver{ endorsement themselves, which they now desire the sanction
of the Judge to have made.

The 3rd objection is, that the plaintiffs do not state, correctly,
that the sum of $1320 was due as by Exhibit B., when the fi. ﬂ
against lands issucd - for that fi. fa. was issued on the 10th of
Aug.. 1861, while Exhibit B. shews the payments to the Building
Society were not made till Oct., 1862, and Jan., 1863,

The 4th objection is, that the plaintiffs affidavit does not state
truly when it represents that the endorsations made on the fi. fa.
against goods on the 28th of Oct., 1868; and the endorsations
made on the fi. fa’s, against lands, or or about the 10th of
Aug., 1861, and again made, in effect, on the 1st of Aug., 1862,
when they weve re-renewed, were made a8 sworn to in error by the
plaintiff’s solicitor, for the Exhibits A, & B. shew clearly there
was no error in the endorsations, as it was the only sum which
could properly have been endorsed for.

The 5th objection is, that the additional sums in the new
endorsement of the 2nd of Feb,, 1863, cannot be claimed upon
this cognovit; that they formed no part of the original debt for
which the confession was given,

And the 6th ohjection is, that this application is made for the
mere purpose of procuring for the plaintifis a priority over the
cther ¢ editors of the defendaut, which is now the very subject of
a contest in the Court of Chaucery, between the plaintifis and the
other creditors of the defendant.

As to the 1st objection, our section, which is general in its
upplwution. appears to bo taken from the Iwperial Act, 12 & 13
Vic, ch. 106, sec. 136, which applies to confessions, &, &e.,
given by traders.

Under the Act 3, Geo. 4, ch. 39, sec, 1, and the 1 & 2 Vie., ch.
110, which avoids confessions, as against assignees in bankrypt-
cy, &c., unless the confession, or a copy thereof, has been filed
within twenty-one days from its execution, it has been held that,
although the execution has been executed, and the money paid to
the execution creditor beforc the bankruptey, that the assignees
may, nevertheless, recover it from the ceeditors. Bettleston v. Cooper,
14, M. & W, 699.

Acraman v, Herninan, 16, Q B. 998, decides that under the 12
& 13 Viec., ch. 108, sce. 186, the warrant to confedss judgment and
judgment are void as against assignees, if the warrant be not filed
within 21 days, cven although the judgment be cntered, and the
warrant entered with the judgment, within the 21 days; the
warrant must be filed with the proper affidavit, which the nct
requires, which is the only filing which will be sufficient.

I think it is impossible to do otherwise than to say, that while
snch a confession and judgment would scem to be open to the
objections suggested, it would not be expedient to maske the
amendment prayed for.

It is not necessary, therefore, to pursne these objections further;
but if it had been, and if velief could have been afforded to the
plaintiffs at all, it could only have been by making the other
execution creditors of this defendant, and the sheriff, also, parties
to this summons, as I intimated on the argument, they ought to
be, and which 1 find to be expressly so decided in Hammond v. Navin,
1 Dowl, N. 8. 351,

After a carcful perusal of all these afidavits and papers, I must
sny that this case has not been submitted to me inavery ingenuous
manner. These plaintiffs make an app'ication in June to Justify
an act which they have themselves completely performed in the
month of February before, without bringing this fact expressly
before the Judge; and I must say, also, that'it is a complete mis-
statement of their case to call the first endorsation an error of the
plaintiff’e solicitor, when it is the only endorsation which the
plaintiffs themselves could have made in Aug., 1861, when they
sued out their exccution against lands, as they had not at th:at time,
nor for more than a year afterwards, pai any portion of the
money which they claim the right to add to the ‘original endorse-
ment,  Tne plaintiffs case is not one of error at all: it isasaright
to add moneys to the original endorsation, which, although they
had not accrued as a claim to the plaintifis when the endorsations
were made, were, nevertheless, as the plaintifis contend, moneys
within the provision and protection of the confession. by t?lo
express terms of the settlement of accounts of Dec., 1857, and
which was in lieu of the defeasance underwritten upon the confes-
sion itself. This is their case, 2nd not one of mistake or error in
any form. But I do not feel at liberty, or called upon, to express
any opinion upon this branch of it, for the reasons already given.
1 wish to say nothing cither npon the amendment already made
by the plairtifie of the endorsation upon the vrit.

I discharge the application with costs.

Summons discharged,
With costs,

Nore —If an application is wade by ove of severs! executjon creditors to amend
the endorsement on a writ by increasing the amount of the sum to be levied, the
other creditore, and the oficer 10 whom it i« directed, should be made partics to
the rrle. Hammond v. Neven. 1 Dowl. N. 8.,,351 8. C.; 9 M. & W, 221,

1f the wiit kas been endorscd for too small a sum, the plair tifs may. in the
came of a i Sa, bealiowed to iexue a fresh writ fur the residne, Streeg'w, Pass
moéc. 2 bowl. £, C. 404, Suith v, Dichenson, 13 Law J., Q. B. 1), 1 D. & L. 155
3.C.
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Baxg or Uprrsn Canapa v. Bearry.
Tus Samx v. Toomas.

' O ,"’ ' N ‘71.'_ o2s.1. P MM

In order to retain the Heu created by tho reglatration of a judgment recarvered
at isw, it (xnecussary that th LM to enforcw auch Hen should have been 8led
on or before the 15th day of May, 1861,

When » judgment creditor files & Y to enforce hiv judgm.nt against the lsuds
of bis debtor, It must be shewn that the creditor has sued ouit oxecution on
such judgment. .

‘The agent of 2 bank having becoms indebted to his principals in a large aum of
wosey, proceedisgs wero taken to onfores paywent thervol; and when execu-
tion therefor was on the sve of belng ausd out, the agent sbaconded frum the
conntry; aund, with the avowed objoct of defesting tho claim of the bauk, bug,
as the agent alieged, for the purposs of paylog hls other creditors, coaveyed
away to s pereon to whom he was only thes introduced, s largs quantity of
vatunble lands to be paid for in goods at lang dates, miurning st night for the
pucposs of ag the conve and which were executed without say
fnrastigation of the title to the poperty; and the agont subsequently algzed
the wgreement for ths delivary of the gouds to bia son, taklag, in payment, bis
notes payable over s perlod of sevgral yoars. The court, under the cireum-
stances, set aside the salo ss fraudalent sgatust the baunk.

The bill, in the first mentioned cause, was filed by the Bank of
Upper Causda against James Deatty, George Thomas, and Johs
Stephens, for the purpose of baving enforced the payment of a
judgment recovered by the bank against Thomas, under the
circumatances set forth in the judgment. That cause, together
with & suit instituted by Bestty against Stephens and the Bank
of Upper Canads, came ¢2 to be heard at the same time.

Strong avd Crickmore for the Bank.

Blake and Blam, for the defendants.

In the suit instituted by Beatty, the asunal decree was pronoun-
ced. In the other, after taking time to look into the authotities
cited, the following judgment was delivered by

Vaxxovonxer, C.—This i a bill to ser aside n certain convey-
ance of lands by ono of the defendants, Thomas, to one other of
the defendants, Stephens, on the ground that it was made with
the fraudulent intent of putting tLo property out of reach of the
plaintiffs, eud during the pendency of an action by them against
the defendnnt Thomas, which resulted in a judgment st law for
an amount of which the plaintiffy, by means of this bill, seek to
obtain payment out of the property in question. The bill
alleges that the conveyance to Stephens was voluatary and with-
out consideration. This latter allegation is dispraved. The bill
prays in refevence to the lands so conveyed, that the same, upoen
which the plaintifis’ judgment is a lien or incumbrasce, or & cow.
petent part thereof, may be sold, and the proceads applied to the
payment of the judgment. Tho bill also impeaches a judgment
recovered by the defemdant Deatty sgninst Thomas; but this
portion of it is not material to the questions under consideration
bere, as Beatty, prior to the 18th of May, 1861, filed 8 bill on
that judgment as s judgment creditor, making the plaintiffs
parties defendants to it as judgment creditors of Thowss, and has
obtained, since this cnuse wns beard, the ordinary judgment
oreditor’s decree. The plaintiffs, in their bill, which was led
in June, 1861, do not allege that upon their judgment they bave
issued any fi. fa. against lands, but they set up, a8 giving them a
right to obtain the aid of this court o execution on and of their
Juigment, the bill filed by Deatty as » judgment creditor on the
14th of May, 1861, saod to which, as stased, they wers made
parties defendants, and they set forth that they had put in their
answer in which they claimed to be paid thejudgment in question,
as well a8 » prior judgment recovered by the Bavings Baok, and
assigned to them, but sbout which there is no dispute, as Beatty
offers to redeem and pay it offft The plaintiffs rely upon this
allegution, true in fact, as bringing them witkin the 11th sec. of
the act 24 Vic, ch. 41, and therefore keeping alive their judg.
ments s liens upon the lands of Thomas svailable for the pay-
ment of his debts, and they also contend that that sct did not
take cffect till the lst of September, 1861, whereas the bill in
this case was filed in June previousty, and that so their lien is
preserved.

I think the plaintiffs fail fo mnintain cither of these poei-
tions, aad that they filed their bill teo soon to give them the

benefit of any rights which they might have acquired aa judgment
creditors by virtus of Beatty’'s st The bill sumply sets up the
bill filed by Beatty, and the answer of the defendants filed long
subsequently to the 18th of Muy, 1861. DBentty might, at soy
time, have dismissed that bill. The plaintiffiy’ right at the time
this suit was commenced to preserve their lien as judgment cre-
ditors by means of Beatty’s anit was inchoate, and uatil desree
they could claim no beaefit of the suit. This they anticipated,

. and, thevefare, have in respect of it filed their bill too scon, just

a8 when a jadgment is no lien or any speasfic Innds the plaintiff
secks equitable execution in this court without first having issued
execution on his judgment st law. Neate v. Marlboraugh, (3 M.
& Cralg, 407.) Angell v. DPraper, (1 Vernon, 309.) Had the
plaintiffs’ right to retain their lien matured befors filing their bill
by s decree at Deatty’'s suit I should, in accordance with the
Bank of Montreal v. lVoodmck, {9 Grant, 141,) have heid
that they had made out a title, so far, to ask the aid of this
court. But, as I have already eaid, they heve been premature,
neither having a decree establishing their position in tais court
io Beatty's suit, nor execution at law when they filed their bill.
As to the last clause of the 24 Vie., ch. 41, providing ¢ Thia act
shall take effect on the lst day of September unext,” no doubt
some uncertainty as to the time the actis to operate is ersated
by it. It was probably hurriedly insected in the bill after it had
been introduced, but | think its effect must be limited to keeping
registered judgments in their places or order of priority (but not
a8 liens per z¢) until tho Ist of September, in order that they
may s to such priorities sustain writs of excoution which shall
have been issued on them in the meantime, and that in all othor
respects the act came into aperstion immediately on its passing.
This view is coufirmed by the act 26 Vie, ch. 21, passed
to cure an omission in the other act relative to the registry
of certificates of discharge of mortgage. It recites that it ig
expedient * to remove all doubts as to the sufficiency of auch regis-
tration since the passing of the said act ”—that is, the 24th Vie,,
ch 41, and provides, in its 3rd section, that every certificate of
mortgage registered gince the 18th of May, 1861, wbich, beforo
that date, would have been a sufficient discharge of s mortgage,
ssghall bave the same ¢ffect nnd validity as if the sccond section
of this act had passed and been the 8th sub-section of section
nomber gseven of the said act 24 Vic,,” from which by an over-
sight in repealing the clause of the old act for the repistration of
such certificates provision thevefor in the futare bad been omitied.
The legislature here plainly shew that they trest the act of 24
Vic., as baving come into force on the 18th of May, 1881, tho
date of its being passed.

The objection to the pisintiffs being in a position to ask the aid
of thiz court having been taken by the answer, I must give the
defendants their costs snd dismiss the bill, but without prejudice ;
if that leave be necessary to the plaintiffy’ filing another in
respect of the same matters.

After this judgment bad been delivered the Bank instituted
proceedings jn another suit against thie same parties and one
F. A. Thomas, a son of the defendant Thomas, te whom bis father
bad transferved his claim upon Stephens,

Evidence was taken in the anit, and the case aygued before bis
Lordship the Chancellor at ths sittings of the court at Londan in
Mazch and April, 1868,

Becher, Q. C., and Ftzgerald, for the plainiiffa,

Blake and Bluin, for defendants.

Corlest v, Rateliffe, (4 L. T.N. 8. 1), Skarf v. Soulby, (1 M. &
Gor. 364), Buckland v. Rese, {7 Graot, 448), Wood v. Dine,
(7 Q B. 892), Thompson v. Webster, (5 Jur. N. 8. 668, S. C. on
app. 7 Jur. N. 8. 531), French v. Freach, (D. M. & G. 98), Hale
v. The Saloon Omambus Company, (4 Drew, 482), Turniey v. Hooper,
(2 Jur. N. 8. 1081), were, amongst otuer cases, referred to aod
commented on by coansel

Vaxgouvanvir, C.—The bill in this case is filed by the pliin-
tiffs to bave declared void as against them, aud all other creditors
of George Thomas, one of the defendants, certain conveyances of
real e<iate execoted by him to John Stephens, asother of the
defendants, under the following circumstances: Thomas haviog
for somio years been agent of the plaintiffs in Chatham, became
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indebted to them i about the sum of &78.00Y, in expest of
varions trspsactions, and to recure its payment, executed to the
pluintiffe, on the first dny of March, 1858, a mortgage of certain
funds, estimated ot the time by a gentleman cumployed by the
plnintifs to value them, 8s worth $U8,000. On the }3th of
Nuvember, 1838, (e 'Toronto Savings Bank, represented by
Messrs. Hendorsoun, Proudfoot and Robinson, recovered & judg-
meat agalnst Thomaa for L1788 92, Other pasties were also
liable to the Savings Buok for this debt, but whether they were
or are solvent or not does nat appear. The Suvings Bank also
hold as security for the debt a treasfer of 7000 or 8000 acrea of
wild Jand, the title to which is stitt in the Crown, but one instal-
mout; vi2,, one-teuth of the original purchase money having
been prid; whother this security is of any value does not appear.
On the 16tk of November, 1808, this judgment was duly registered
in the counties whors the lands in question bere lie, and writs of
cxecution against the lsnds of the defendant Thonas were duly
isgued, and placed in the hands of the sheriffs of t™o said coun-
tics, and bave been duly kept alive. This judg.uent remains
uusatisfied.  On the 4tk of October, 1860, it was assigned to the
plaiatiffs, who thou became, and still ave, entitled io the benefit
of it Thomas hoving made defuult in payment of oune instalment
of the money paysble to the plaintiffs under the mortgage fo
them, was, in the errly part of the year 1860, sued by the plain-
tiffs therefor. I this suit he made defence, as he says, for time
to enable him to vecure bis other creditors, and a verdict having
been rendered in it agaiost him at the Chatham assizes, which
commenced on the 16th of April, 1860, judgment was entered up
uwpon it for the susn of £2193 17s. 4d., on the 18th of the same
month, and writs of flerd fucias against bis lands duly issued and
delivered to tho sherifls of the said counties, in whase bands they
remain unsatisfied,  Qun the 18th aud 19th days of the same month
of April, tho said judgment was duly registered in the same
counties, Ou the Gth of June, 1862, the plaintiffy recavered
judgment against Thomas for $64,036 65, the balruce of the
amount secured by the wortgage to thew.

In April, 1860, the cutsile value of the property mortaged by
Thawas to the bank, sppears to be $15,000. How such « xagger-
ated value as that put upon it in Murch, 1838, (before which the
revulsicn in the value of the real estate in the country had takea

lace,) was arrived s¢ by the gentleman who thua estimated it,
do not know,

Oa the morning of the 18th of April, 1860, Thoras left Chat-
ham, nad arrived oo the same Jday in Detroit, where he has ever
since rewained, havieg returned to Canada culy on the occasion
of his attending as o witness in this sase, undor the protection of
a subpeenz. Whea Thomas thus absconded from Chatham he waa
indebted to divers parties in sume not secured by judgment or
otherwise, 1o an amount of from £4000 to £3000. Oe the day of
his arrival in Detroit, Thomas met with the defendant Bestty,
with whom for many years he bad been on terms of intimate
friendship. They met in the strect, and Thomas at once propaesed
to Bentty that he, Beatty, should buy Thomas's properiy, giving,
a3 his reasons for desiring to gell, the’ the plaintiffs were pressi

nt $50,000 ; 1 gave him a hist of the wcumbrances, which would
he dedacted frum this price ; my interview with bim lasted five
ar ten minutes; I told him that the whnle amount of the Proudfoot
judgment {tbat is the Savings Bask) was not to be considered as
due, as they bad otber securities: I put down Beatty's judgment
among the incambrances: Stephens said he would take time to
consider: I left bim, and returned in aboutan hour; 1 considered
the iscumbrances to be about one-third of the prico named by me;
when 1 returned, Stephens asked me my terms for payment: )
sa1d I wanted part cash, aud the balance in grocerles. He said
thers wae no use of furiher discussiou, as ho would not pay any
cash; I told him 1 wanted meaus to pay off creditors, and that
pest to cash I consldered groceries the best thing: we then spoke
of tho price 10 be paid. Stephens said he must take off one-
third of the $560,000 for the incumbrances, one-third for taxes,
and to cover any defect in title, and for profit in the transaction:
be then offered me £16,000: I tried to get more; Stephens
refused it, saying I might take that or nothing: I agreed to his
offer; this interview lasted about one-quarter of an hour:
Stephens then told me be had determined to purchaze: 1 met
Mr. Prinse and Mr. Bernard there, (the members of the firm of
Prince & Bernard, solicitors,) the latter was to draw up the
sgreement: he did draw it while I was there; then Stephens
read it over, but waa not satisfied, as be said that provision ought
to be made by it against Deatty’s jedgmeni, and he did not ses
why I should not give him this indemnity if 1 feit satirfled, as 1
said 1 was, that there was otber property sufficient to pay it:
Beatty’s judgment was not estimated among the incumbrances
deducted 8s one-third of the price of the lunds: I then added to
the paper so drawn by Beraard tho provislon in regard to
Beatty's judgment, and with this Stephens was satisfied: he
wonld not aign it till he bad got the desds: Bernard said he
would sst his cterks to work 10 prepave the deeds: Stepbens enid
be would have to be quick about it, as he was going away in the
cors that ovewming: Bernard proposed & power ol atiorney:
Stephens said be would profer signing the sgreoment himself:
finily, it was determined to have a power of attorncy, in onse
Stephens was gone when the deeds were ready: I did not see
Stepbers again that day: be had left Vefore the deeds were
ready : I went to Windsor at night to execate the dreds, because
they were not ready befure, aod I feared if lefs till next day I
wmight, if I then weot over, be arrested.”

Thomas also atates that afller the deeds were ready for execn-
tion by him, Mr. Beroard, whom he had copsultrd, advized him
that if be returned to Canada after eelling bis lands, the bauk,
beiog annoyed thereby, would probably nrrest him ; that hsving
sold his property be remained in Detroit to look after the pro-
ceeds, and to realize them ; that he did not think it was safeto go
back to Chatbam, unless be could make some arrasgement with
the bank, as he teared they would capias him ; that Mr. Bervard
advised him to crass over to Windsor to execute the deeds, as the
bank might procure his arrest, and that be crossed over to
Windsor batweon 10 and 11 o'clook at night, to executle thedeeds

bim hard ; that be thought he had susticiently secured them, and
if they succeeded against bim he would not be able to pay
other creditors whom he owed. Bealty, as be awears oo s
cxamination, was perserally aware that Thomas had got iuta
‘rouble with the baok, cud bad bad & scttliement with them, and
that he had lost his position as baok sgent; and be next beard,
83 bhe states, of Thomas's troubles when the lstter came 10 see
him in Detroit, that is, on the gccasion of the interview just mea-
tioned. Beatty declived to make the proposed purchese, not
being then, as he says, in a position ta buy. Thowmas then
requested Deatty to propose to the defendant Stepbens, his
partner in business, to become the purchaser, and Beatty pro-
mised to do so; subsequeatly, on the same Jday, Thomss went
down to the store of the defendants Stephens and Beatty, and
way intreduced to the former by the latter, What theo passed
between Thomas and Stephens is told by the former in the follow-
fug words :

1 gavo Stephens « list of the property I wanted to sell, and
told bim Beatty would explain the value o him; that I had put it
in as low &3 possible, to inducy » purchase; I bad put the price

to Steph These deeds being those impeached in this suit
wera there and thon exscuted. On the following moraing was
executed by Beatty for Stapheas under power of attorpey the
agreement by the latter to purchase. The deeds covered a quan-
tity of Jand in the Counties of Kent, Middlesex, Essex, and
Lambton, The cousideration, therefor, was the agreement of
Steplens, which, after reciting that Thomas was about to com-
mence business in Detroit, and had bargained with Stephens for
groceries to the amonnt of $16,000 to be used in such business,
he, Stephens, sgreed to supply the same to Thowmss in the
following manuer: to the swount of $3.000 at any time within
ene year theresfter, to the amonant of $3.000 at any time within
the yesr following, and to the amounut of $2,000 within esch ona
of the five followirg years. In relstion to this transaction of
sale and purchase, defendant Beatty, on hiz exemination, rays
that he introduced Thomas to Stephens, and Jeft them together,
avd heard nothing more of th.o matter iill Stephens brought bim
o list of the lands offered by Thomas for sale, for his opinion
thereon ; that ke valued the lands at $50,006, deducting ope-
thivd for incumbrasoes, and vne-third to cover taxes and defects
in title, and the probable profit in the transaction, Jeaving ove-
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Jhird as the net price to be paid for the property ; that the inter~
view between bim and Stephens on this occasion lasted a couple
of hours; that he and Stephens discussed Thomas' ressons for
selling, a3 already given. He says he advised Stephens to make
the purchase, and did not consider that the matter bad been
carried on in & very hasty manner. He says he never visited
any of the property except the Chatbam property, and that in his
estimate of value for Stephens, he did not take the amount of the
rents of this Chatham property into account, as he did not know
what they were. Bince he took Stephens’ purchase off his hands
he says he enquired the value of the Chatham property, aud he
thinks of some of the other lands, but he is not positive. Mr.
Prince swears that in this trauvsaction of sale and purchase, he
was acting for both parties, the consideration for the sule was, as
he understood from sll parties, the setting up Thomas in business
as a grocer in Detroit; that he himself was at the time acquainted
with Thomas's position with the baok and his creditors generally,
but he thinks Stephens was ignoraont of it. That Stephens wag
not igoorant of is, is shewn by the evidenco of Beatty, who also
swears that he must bave fuund out about the time he signed the
agreement for Stephens on the following morning that Thomas
had been over late to Windsor on the previous night to exccute
the deeds, and ho then suspected that Thomas had abscoaded
from Canada. Mr. Prince says he iuvestigated the title to the
Jands for Stephens. This must have oeen after the execution ot
the deeds, for it was impossible to have done it before. The
deeds, \.hen executed, were retained »y Messrs. Prince & Beroard,
as solicitors for Stepbens, and Bernard procured the execution by
Beatty for Stephens of the agreement of the latter, Thus, then,
we bave a party, five or six dnys before a judgment is or can be
recovered against bim in a pending suit, lying from Capada to
the city of Detroit, in the United States, aud on the very day of
his arrival there introduced to & man, up to that time a stranger
to bim, and a resident of Detroit, and within the space of about
two hours thereafter, conveying to him, without any knowledge
by the latter of, or any enquiry by bim, except of the defendant,
Beatty, as to their value, and without any koowledge by biwm of
the state of the title, a large quantity of lands, valued at the
lowest rate at $50,000, and for the avowed object of defeating
the Bank of Upper Canada in recovering payment of the amount
for which they were then seeking judgment.

Now, as against this short statement, of what actually occurred
could these conveyances, 8o executed, stand ? But it is said there
is something mwore; while on the one hend Thomas desired to
defeat the claim of the Bank of Upper Canads, on the other hand
he sought by so doing to produce the means for paying his other
creditors. Lot ug,see how far this pretence is real and dona fide.
Thomas, besides this property, which he conveyed to Stephens,
had little else loft—a few lots in the town of Chatham, sufficient,
he thinks, and .3 Beatty swore he thought, to satisfy the judg-
ment which detendant Beatty held against bim (and which had
been registered) for about £1,600. Its value, so far as I could
gather from the evidence, was not nearly equal to this, but if it
was, it would be swept away under Beatty’s judgment, and no
available property was therefore left for those other creditors
whose debts, to the amount of £4000 or £5000, were not in any
way secured, and which Thomas, as he stated, was so anxious to
pay. How do be and Stepbens, to whom Thomas’ double object
was made kpown by Beatty asthe latter swears, go about it to
effect this object? Thowas transfers himself and all his property
out of the country, conveying the latter to a foreigner, resident
within a foreign jurisdiction, thus putting everything out of the
reach not only of the Bank of Upper Canada, but of all his other
creditors, and in consideration of this, Stephens, or Stephens and
Beatty are to set him up in the grocery business, providing him
with a supply of goods by instalments extending over a period of
seven years, out of which I suppose they mean us to understand
the creditors are to be paid. I am now tpeaking of the transac.
tion in uts inception avd formal completion, without any regard to
what took place subsequently, and so treating it, [ cannot look
upon it otherwise than as a gross fraud by Thomas to cheat tis
creditors, knowingly concurred in by both Stephens and Beatty.
Kuowing Thomas’ design to hinder, delay, and defeat, if he could,
the Bank of Upper Canada, did Stephens take any care to see that

Thomas’ other professed object of paying certain creditors was
securcd? Did hie not at onco putit in Thowas' power to cheatall
his creditors indiscriminately, and thus aid him in doing s0; and
how can he now complain that their joint actiou to this end should
be frustrated ? Fraud 13 not very often apparentin the transaction
which it affects—it is to bo gathered from many circumstances,
inoluding the conduct and demeanou: of the parties to it, and
every contrivance is usually resorted to to hide it, and to baffle
enquiry. Here there was mot much time for contrivauce, so
hurried wns every thing, least the expected judgment, at the suit
of the bank, should reach the property. Whanat veed for Stephens
to havo entered 1nto the transaction ! What inducement to close
it in 80 hurried a way without the very ordinary enquiries which
aoy man, the most ignorant, would make before committing him-
gelf to a purchase, unless induced to do so by Beatty, the friend
and connection of Thomas, to aid the latter in the accomplishment
of his scheme? Was there not sufficient to have aroused the
suspicion of any prudent man—to bavo caused him to hesitate—
to make enquiry?

Let us now look at the conduct of the parties afterwards, and
see whether in it “here is vnythiog which will remove the grounds
of fraud presented in the transaction originally. We find that
Thomas for some time afiorwards does nothing towards estab-
lishing himself in the grocery business, or in receiving groceries,
but in the munth of September, in the same year, he proposes to
his son, the defendant F. A. Thomas, a partoership in tae business,
in which they should share equally, acd accordingly gives direc-
tions to Mr. Bernard to prepare the articies of partnership, when
be is advised by that geatleman to sell out his interest in the
agreement with Stephens, as it would be unsafe for him to go into
business, the Bank of Upper Canada beiug determined to push
bim hard. Acting on this advice the elder Thomas sells out to his
son, and assigns to him the agreement with Stephens, and takes
bis son’s nctes for $16,000, payable in instalmeants extending ovor
a period of between 8 and 9 years. Thomas, the son, thereupon
enters upon the grocery business in his own name, receiving gro-
ceries from time to time from Stephens and Beatty, and being
credited up to the present time with $300), and $2577 as payments
due him under the agreemeat with bis father. In October, or
the beginning of November following, Stephens being dissatisfied
with his bargain, becaase, as alleged, the lands were not paying
bim any thing, though bow he expected them to do 8o, unless by
sales which he does not appear to have attempted, one does not
very well see, applies to Beatty to take it off hie bands. On this,
Beatty feeling, a3 he says, bound in honour to do so, as having
advised Stephens to make the purchase, consents on the terms that
he is not to becharged with the goods delivered under the agreemeat
uotil he bad realised the amouat out of the property conveyed to
Stepheas, he, Beatty, paying. however, to the firm ten per cent.
interest in the meantime for this delay. Accordingly on the 5th
Novembher Boatty, witk the nssent of both the Luomas’s assumes
Stephens’ agreement, and the latter some months afterwards exe-
cutes deeds of the property to Beatty. These transfers between
the parties appear to have been kept secret for some time till they
came out in evidence in 1862, in & former suit betwecen tbgse par-
ties, The deeds from Stephens to Beatty were not regxste_red,
Boatty says becavse of Stephens’ title being disputed, that is to
say, by the bank.

In the arrangement, such as it was, between Stepbens and
Beatty either a great deal of indiffevence or a great deal of confi-
dence was felt, a3 nothing was said or done about passed accrued
rents, or of the lands or mortgages which had been released by
Stephens at the instance of Thomas out of thoso conveyed to him.
Altogether the other dealings between and among all parties
subsequently to the original sale to Stephens were not of a charas-
ter to strengthen it in any way. It is evident that the original
sale can obtai~ o support from what followed after it, but, on
the contrary, if it appeared in its circumstances free from tsint,
the subsequent acts of the parties would go far to cast discredit,
at least grave suspicion, upon it. I quite admit that we are not
to try men’s rights upon mere suspicion, however strongly enter-
tained, that all is not hoaest, but in this case, a3 I have alreudy
explained, in the view which I have taken of the facts there is
much moro than suspicion ; indeed, as strong evidence as yon can
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ever cxpect in such A case of the fraud by which it has beeu
attempted to deprive a plaintiff of tae fraits of his judgment. I
quite admit also that a mere transfer of properts to one creditor
with the intent to prefer him to another, and so hinder and defeat
that other’s exccution, will not be invahd either by the common
law, or the statute of Elizabeth, but I deny that & transfer can
stand made not to a oreditor to pay a debt, but as a snle to prevent
the operation of an execution, although there be but one such,
notwithstanding that langnage is to be found in Hood'v. Dizee, and
{fale v. The Saloon Ommibus Co., which read hterally would
almost sustain that proposition A man may commit just as great
o fraud in bis design of defeating one creditor as of defeating a
dozen, and indeed it was not contended otherwise op the argument
of this case. Beatty, if ho ought not to stand in any worse,
certainly stands in no better position than Stephens. He was
privy to the original transnction, atd any suspicion he entertained
then must have been amply confirmed by what transpiced after-
wards, and before be purchased from Stephens,

I should remark that it was stated in evidence that the elder
Thomas had paid some debts to creditors in Canada since he had
lived in Detroit, but they do not appear to have amounted to $300
in all. Though after Beatty had sworn that Thomns had given to
him as one of his reasons for selling the property his dexire to
save it from the bank as well for himself as his other creditors,
he, on his evidence being read over to him asserted that he had
not meaut to say that Thomas proposed to save any of it for um-
gelf,  Yet it seems from what hus taken place that it is for
himself Mr. Thomas has saved it, and not for his creditors, and [
should be ashamed of our jurisprudence if in such n case as this
the court could not step in and wrench from the parties holding it,
property which should never have been withdrawn frow the reach
ot the creditors.

The law applicable to such cases as the present is plain enough.
The only difficulty was in adjudgiog upon the facts to ascertain
whether the conveyance has been contrived of malice, fraud, covin,
or collusion to delay, hinder, or defraud creditors, or others of
their just and lawful debts; and whbother notwithetanding such
iotent in the one party the lands, &c., have been conveyed on
good consideration and bona fide to a person not having notice of
such covin, fraud, &c. Of recent cases on this suhject [ may
refer to Corlett v. Ratclite, (L, Times N. 8 p. 1) before the
Privy Council; to Thomp..n v Webster, {5 Juriat N S 668, and
921,) and in 7 Jurist. N. S., on appex! to the House of Lords.
And to Hale v, The Saloon Omnibus Co., already cited. It was
coutended that the whole conveyance here could not be declared
void, inaxtnuch as it covered mortgages, aud that there was no
allegation that writs against goods of Thomas had issued 30 as 1o
have entitled the plaintiffs to seize such mo:(gages had they
remained the property of Thomas. The allegation ia the bill is
that the writs against lands were duly issued, and this was adrait-
ted on the hearing. Although as against a demurrer this form of
allegation might not be sufficient, yet I thiuk, coupled with the
admission, it enables the court on the hearing to make a decree
as to the mortgages. The writs against lands zould not have duly
issued had they pot been preceded by writs against goods, and
the mortgages were beld out of the country at the time of bill
filed,

The decree must be to declare these several conveyances from
Thomas to Stephens void as against the plaintiffs, with costs as
sgainst the defendants George Thomas, Stephens and Beatty, and
for the urual necessary consequential relief. I give no costs to
or against the defendant F. A. Thomas. 1 think he was a proper
party to the bill, hut he very unnecessarily in 0is answer enters
into a defence of Lis father in his affairs with the bank. If on
being served with the bill be had disclaimed all interest in the
suit, and the plaintiffs had nevertheless continued procecdings
against him, be would then bave had s claim to his costs,

At the opening of the case I ruled that the plaintiffs could not
in this suit impeach the judgment of Beatty v. Thomas, as that
question ha@been dirposed of in a former suit between the same
parties, but inasmuch as the conveyances from Thomas stand
good as between him, Stephens, and Beatty, the result is that
Beatty caonot enforce his judgment against the property covered
by those conveyances.
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WeLes v, Coor,
(From the Legal Journal.)

Where thern Is a contract to sell or manufacture, and the vendor or manufac”
turer ia goiity of a tort, either in fraudulently repreaenting the quaiity of the
srticle wit or in negligently mnking ot Iabaling ft, the general rule is that he
18 onty Lable to bis fmwediate veodve for the wrong, because Jamage to third
prrsons is hos the necvasary and natural cunssjuences of his act, aond to them
the vendor owes no duty,

To this geurial rule there are two exceptions in which tha vecdor is tinble to
thind puees e, 00t parites to the contract, who sustain a particulur injury.

(1) When the wrongtul act or oeglect o finminently daogerous to the iives of
others, as If a desler tell for ro-saly & dangorons poison Tubelled a8 & harmless
mediine, which 18 rv sild, and injurea the person to whom it §s administered.

(2) Whero the vemdur ur matiufuctuser, from the nature of the cvuneract or ser-
vice rendered, owes & duty to the publie, and docs & wrong alzed at the whole
public. or the necersary and natuedd consequence of which la to ujure whom-
wever niay conte {n the way, as if a Lridge bullder negligently build a bridge
por quod a teaveller s lujured

Where thero 14 no contract, and a pacty ta gulity of some wrongful act or
omission of duty in violstion of the Common Law, and which is sined at the
whols pubtie, and the natural and nece~sary offect of which ia to Injure aome or
wany {udirccimi sately, the prty so guilty is Jisble to auy one fngured. As sf
a team i3 left ueguarded in the atreet, or a Joaded gun Js placed ju the bands of
a child, or & pit is juft «pen it a public place, any one who thereby, withuut las
fault asa proximate cause, js iujured, can maintaln an activn ayaiost the
wrubg-doer.

Where such wronzful act or omission of duty vinlatea no rule of the Common
Law, but only A xtatute, or vialates both, & party who suxtsins A& particular
tojury, not common to the whole public, can only recover, when the wrong is
lwmivently dangerous to human life, or ite natural and necvasary offect in to
ingure somo or wany fodiscrinioately, or where the wroog s to s party e
coutruct,

But theso principlae do not authorize & person to maintain an actfon against &
vendor of sheep infucted with foot-rot for fraudulently seling thein as sound,
in violation of a penal atatute and of the Cunmon Law duty to discloss the
disease, when such person is not a party to the contract but a purchsser, in
Igaorance of the traud, from the vendev of the fraudulent vendor before the
vendoe discovered the fraud. ‘Lhfs i 80, becuuse, damage to the second pur-
chaser is 00 Temdte & cousejuence of the wrung, aud is nota patural and
necessary conssqlience of it.

When & fulxg repe-scatation fa (eaudutently made to the prejudice of another
relying thervun, tho party “1jured may recover in an activn agminst the gutity
party for the decovit, provided the false representation is made to him. directly
or fndirectly, or is made to and with the de<ign to defraud the public indis.
criminately  But & false representation made to oue person not designed to
fnflurnce the cunduct of others. ean not give the latter a right of action.

An ageut to whom false representations are made to the prejudlcs of his
principal, not designed to inuencys personatly the agent. bas no rizht to rely
on sich repregentations fo subsequent dealioxs with bis principal, and If he do
80, he bas vo rizht of action, because po contract with him i3 Yolated. nor i
any duiy to biw personally violated. Thers cen bs no 1 isfeasasce, malfos-
sance or nonfeassuce. axcept whers thers ia an obligation o~ duty

The petition filed February 26, 1863, is as follows :—

Orlando Wells, plaintiff, against Solomon Cook, defendant.

Court of Common Pleas, Umon Cour y, Ubio, Petition.

The defendant, on or about the 1st day of November, A.D.
1861, sold to the plaintiff, as the agent of bhis brother, Osmoud
Wells, aud for the said Osmond Wells, twenty-three head of
wethers, and three head of buck sheep, the defendant well
kaowing, at the time of said purchase, that the said sheep wera
to be turned in with a large flock of sheep owaned at that time
by the said Osmond Wells, of eleven hundred bead, alt of which
said eleven huadred head of sheep, at the time of said purchase,
and turning in of the said twenty head of wethers and three head
of buck sheep, were sound and healthy, and free from any disease.

The defendant, at the time of said purchase, wrongfully and
fraugulently represented to plaiotiff, that said sheep purchased
of him were sound and healthy, and free from any disease,
whereas the eaid sheep, althougb] apparently bealthy, were not
sound and healthy, as the defendant thea well knew, and wrong-
fully and fraudulently concealed the same from the plaintiff,

The plaintiff, afterwards on or about the 1st day of December,
purchased of his brother, Osmond, Wells, all of the before-men-
tioned sheep, including those purchased of defendant, solely
relying, as to the soundness of said sheep, upon his own know.
ledge of the said eleven hundred previous to the purchase of the
twenty-three head of wethers, and three head of bucks, of the
plaintifi, avd relying solely upon the representations of the
defendant to him, as to the soundness of thase purchased of him.
The plaintiff avers, that said sheep, purchased of the defendant
were, at the time of said purchase, unsound, and had a disease
known as the ¢ foot-rot,” wkich is contagious, and which was
communicated to the rest of said flock by the turning in of said
sheep with said eleven bhundred head.
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Thuy the owner of a horse and ¢, whe leaves them unatien-

And the platatiff further avers, that at the time of his enidi
purchase from His brother, Usmond Wells, of sud sheep, suidded in the street, is liable for any danage which may result
disense bad uot tmde its wppearnace smong said flyck so ns to be [ from kis uegligeuce. Lynrch v. Noedm. 1 Ad. & Bitis, NS, 29,

notieed by plaiatiff or Uis brother, they being, at that time, ? Hldye v. Guodwin, 5 Car. & Payne 190, So the awarr of » louded

mnacquainted with the mature of said disesse, but that it has
since broken out among said flock, 80 as to render them almost
entirely valueless. To the dumage of the plaintiff four thousund
doliars, fur which he prays judgnient.

Demurrer that petition daes not state suficient facts.

James W. Holinson, fur demvrrer.

Theve is no privnty. 2 ilhwrd on Torts 3141 ch. 26. The tort
ar cause of sctien is not wssiguable Zubriskie . Smuth, 3 Kernan
3

It is not even averred that it i9 assigned. The petition secke
damages for the hupaired value of the sheep sold, aud for injury
to the other Hock,

As to the ficst, there is no autharity to rastain it.

As to the injury to the flock, no case has yet gone eo far as to
give damage therefor.

. B. Cole and George Lmncaln for plaintiff cited.

1 fwith'y Leading cnses 132 n Lobdell v, Duker, 3 Meotealf R
472, 1 Gicenleat's Evideace, wee. 18, featon v, Praft. 2 Wendell
383, 19 Juhiws RO381. 19 Wend, K. 345, 4 Deato R 317 4
Denio 454, 464, 6 LT 202,

On the ground of contract, Geardart v. Horrs 26 Eng. 1. & E
130 Cliny on Cont. 8 Anm. Ed. G891 & 2 Parcons Cont 276
Fouten v Frag, 2 Wend 885 Weatherfurd v. Feskback 3 Scave
370, Wiure v, Hunot, 8 Sehien 350,

Hape v Aley, 9 Texax 381,

If a surgeon wnskilifully trert bis paticat, he is liable, though
the contract was with the third pervon, 1 Ihilliard on Torts 203
{\‘rppm v Shepherd 1} Yrice 40, Gladwell v. Stegall, & Bng.

v ROT35.

Pluiatf must recover, of there is n wrong witheut & remedy.
Bioams Legal maxumy 147, aud ses Caveat Hoptor 622 13 Obio
R 738, No profy is pegesenry to sustain an action for tort
3 Hlliard on Toris. O n Crerhard ¢ Butes, 2 K. & B 476
Loaaredse o, Tenney, 2 M & W 510, Wrpht v. Defrees. 8 ln-
dians 298, Cozrauz v Male, 45 Barb. 578 1 lilliard on Torts
18 14. Pasley v. Freeman, 3D. & B 50.

On the authority of Thomas v Winchester, 2 Selden R. 397, the
Obin Smitute gives a right of nction, the remedy 1o be pursued on
coutmon tow princip.es. It is ag follows:

Ar Act lo prevent the spread of diusease among Sheep.
{Passed #b 13, 1857 )

Sectian 1. Jle it enacted by the General Assembly of the State of
Ohio, That any person. being the owner of sheep, or hanng the
game in charge, who shall turn out, or suffer any sheep, having
any contagious discase, knowing the same to be se disessed, to
run at large upsn any common, highway, or uninclosed ground;
or who shull gell any such sheep, knowing the ssme to be disensed,
without fully disclosing the fact to the purchaser, ehell bodeemed
gwity of a misdemeanor, und be puai-hed by 8 fine of not less
than tweanty dollary, and not more than fice hundred doltars, to he
reeoveved ltke other penattics of a like nature; Provided, That
nothing herein shall change the right of any one sustaiaing
damage from the runmng at lavge, oc sale of such sheep, in
bringing suit for the recovery thereof, or tu defending agusinst
ane <uit braught upsn a sale of such sheep,

Section 2. This act shall not be 8o constraed as to prevent any
person, owaing such discased sheep, from driving the sawe along
soy public highway.

BY THR COURT.

Wy Lawsescs, Junge.—At Common Law there isa distinction
recoguised between a wranglul act or negligent omission of duty
smuunently dangerous o the hves of otkers, and one thal is 2ot o
In the former tase the party guilty of the vegligence is liable to
the persaa injured, whethier there be a contract between them or
Dot in the ladter, the negligent party is lable only to the person
with whom be contracted, and on the grouud that negligence isa
breach of the contract.

Longmerd w. Iollulay, ¢ Eng. Law & Eq. R. 562, Kerr v.
Clason 4 West, Law Mo, 488,

gun, wha put st nto the hnnls of a child, by whose jndicretion
it i discharged, i« hishie fur the dawage occusioned thereby, b
Manle § Sebran, 198,

So a dealer in drugs and medicines, who, by himself or agent,
curelessty lubiels o desdly pewon as o hatialess inedicine, and
senids it so Inbelled iste market, is liable to afl purchasers, how-
ever remote, who, withaut fuult un their part, are ngured by using
it a3 such medicine, in cuseqaence of the fatso label.  Thowmas v,
Winchester, 2 Seldin R 397.

So 8 brudge builder, whe, in violation of his contract, so negli-
gently ervcls 1 bridge on u public highwaey that a traveller, not &
pariy 1o the contract, is personally injured, isliable for the injury,
Longmed v. Holllduy 6 Eag. Inw & Eq W. 062, Grarcold v.
Gallep, 22 Conu. R. 08, 1 Iithard on Torts §16. daddy w
White, 2 Ld. Paym 9533, 6 Bxch 752, 7 b 468, Firgusson v.
Kanout, 3CL & F. 289  Jokason v. Berber, 5 Gitmaa 428,
Brurdley v Sume, § McLean R, 333, Brown Legal maxums 619,
Caveat Lmptor. Lungienige v. Levy 2 M. & W. 518, Brafer-
hotrae v Woagdd, 10 M & WO I0U. Priestly v Fowler, 3M & W,
§. Pumore v. Huod, & ing. N.C. 97, £. C. L R, 35. Vune
v. Cubbold, Exch 12 Jurist 6.

These ave iustances of wrangful acts or neglects mmmently
danyrrous {0 the hives of others, nwd where the party Jable, from
the uature of bis ucts or vmissinas.owes # Juy (o e public on
common law priuciples, independently of statute, to protect them
against injury.

Where o wrongful act or omission of duty dungerous fo the lices
of wthers i3 ccimuual or indictable by statate or common law, a
person injured by such act or omission, thovgh not in privity of
contract or otherwise with the parvty guilty of the wrong, way,
neverthelesy, maintain aa action nganst him, for o highly docs
the law value buman life, that it mbits of us justificatiun whaere
ever Lfe ling tiecn tost, aud the carcles-gess or aeglizence of one
person has eontributed to the death of another”” Hepaa v,
Sieindul?, 2 Car, & Kir. 232, 368, 37Y.  Teswymond case, ¥ Lrvin's
Crawen Cuses 163, Thomus v. Winckester, 2 Selden R. 409, 411,
Kerr v Clason, 4 Western Law Manthly, 488,

The injary, to be actionable, must be sowe particular damage ta
the individual, not common to the whole pullic 1 Swith's
Leading cases {131) 263  Ross v. Groves, & M. & Gr. 613.
Batler v. Kent, 19 Johns R. 228,

But these principtes do not apply where an obligation or duty
grows exclusively oul of a contracl, without peces:arily juvolving a
daty ta the public, or the party injured

Thas iu Winterbottom v. Wepht, 10 Mees & Welsby 109, a
party contracted with the Post-Master General to provide acoach
to convey the mail bags along a road, and anuther party sgreed
to rua the conch. The conch, tn consequence of a Intent difest,
broke down and injured the driver. But Daron Rolf decided
that the driver could net mnintsin nctivn agaia~t the maa who
furnished the coach, because s duly was to the Post-Msster
General, and neot to the dniver.

In all these cases whers th s an obligation or duty fo the
pubdic, o persen myjured in hus , aperty by the wrongful act or
negiect of the per<on under snch obiigation, oy awing uch duty,
asght, perhaps, kave his action, since it is the policy of thelnw to
afford & remedy in favour of every person baving & right to
demand of another the performance of a duty, the failure to do
which resulty ta & wrongful ivjury. Beardsdey v Stwan, 4 Mclear
3313 Bartholomewv. Bently, 150bio R. 666, Johnson v, Barber,
5 Gilmano 425,  Hess v. Lupton, 7 Obio R. 216.

Now, a statufory prokibition upon say act—that is, a siatute
making any act criminal, may impose dutics, or prohibit acts in
whick, from the very nature of them, the whole pudlic may have
a0 toterest, or they may be such that & wroungful act or omission
may affect only the original person primarily aﬁ‘q:zed by the
criminal act.

Thus it is & crime to oheteuct a voad.  The ret, from its nature,
is aimed atthe whole public, or whumn sever may travel the road.
Tho injury resulis directly to esch person so travelling, but no
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case could probably be found where a secand persan, not travel.
ling the road, but who wmight sustain some lo<3 in concequence of
futnjury to ong whe did, could becruse of that have a rrvil netion
ugainst the one obutracting the road.  The injary ix tov remote
1 Sruiti’s Leading cases {331} 266, 8 Fast 1, 6 B, & ML 545, 1
Tuunt, 39.

An uniawful act ot neglect in violation of some rxpress statute
is a tort and o party injuced by it has nu action ki v, Whate,
2 Ld. Raym. 9563, 6 Exch. 752. 7 Exch 440, 1 Hiltiard en
Tortg 116.  Griswold v. Gullop, 22 Conn. 208, Ferguson v. Ken-
nout, O Cl. & F. U8,

But a right of action thus crested by statute, in the absence of
qualifying provisions, must, on principle, be governed by the
vules of Iaw applicable to righls of activu st common law,
Conch v, Steel, 3 B. & 3. 402,

But the statutory prohibition upon the fraudulent sale of
diseased sheep gives po new or additional crl sotion, Becaunse
the common law gives 1f, for similar reasons, mdependently of the
statute. A statutory probibition upon an ael cau have no greater
effect than 8 common law prohibicion, unievs 1t ke maore compre-
hensive, which this statute 33 not. U the Common Law civil
actigy did not exist then, a sale in vieltion of the statute weould
give a cvil sction tv the party primurily injuced. With the
common law tn force the statute merely adds 2 penal sanetion to
the uolawiui sule.  Beades the proviso to the statute esprossly
ltmitg ity opcration 5o that actious for dawage caist only se at
common luw,

But are unlnwfuf anle i3 natin ite wrong nimed st the whale pub-
Hie.butenly at the individur o wham the sale iz made. At Common
Law, rewote persons, who ave only injured becanse the first pur-
chacer is injured, could not waintiig av action sguinst the original
vendar.

The nolawfal sale, and the false reprasentations comglained of,
are uot snnuncatly dungerous to human fife; vor did defendant owe
te the plamtdl or the pubhe the duty of disclosing the truth.
His duty arvose from contrnet, »uid was o & person whose ageut
tho plainttf wns,  Hence, upen the nutbority of the caves referred
1o, the plainul ehows no reason to enuble im 10 recover.
amage to the plaintiff woas net » naivral, probakile or necessary
cunseguence of nny act of defendnnt, 2 Greent Ev, 256,

It is not pretended that Osmond Wells® right of action sgainet
defendant for frand, was assignable, or was, in fact, assigned to
phiintiff, but the plaintiff claims an independent distinet right of
action.  1f ke esn recover, there may be two distinct recoveries,
for he same wrong, fur Oxwoend Wells can certainly recover.
The fuct that ke sold to piuinnf before the fruud way discovered,
does not defeas bis acticn.

On Cornmoz Law principles s right of action, arising from the
fact of a frandulent or uslawful sale, is hunited to the same per-
so;:s who could sue for fraudulent represeutapions to induce she
tale.

Tho same difficulty did not arise in Thomas v. Winchesfer, 2
Selden 397, rs here. There the vendor was liable to & remote
purchaser for injury done to his health. He was pot bable at al)
10 his immedinte vendee, ang, if guilty of fraud, the Hability to
him oply would have been for the difference between the walue of
the medicine, a8 it waa a fact, snd as it wos labelied to be. The
two actions were for distinct things.

But here, if the vendor is liable in this case, beis liable fur
two actious for the same’wrong and injury to f1ro different persons,
and se on ad infinium 3 the same sheep may be sold agein sad
sgnia.

It is o auswer to ihis to sy that Osmond Wells, the first
purchaser, kaving sold the sheep without luss, sustained no
damage. His action is not defeated, nor his damages reduced by
bis sale. The price for which be sold can not be engquired into
to defeat or reduce damag:s in such action, for if so, as said in
Nedbury v. Watson, 6 Metcalf 246, it might make the question of
fraud depend upon the rise and «) of the property in the market,
or upon the skill exercised in seliing.  The sale mny have been
for more or Iess than the sheep were worth. 1 Bowuv. Iostitutes,
498, See Chit. Cout. 468, Swcet v, Biay, 2 B. & Ad, 4597 Biog,.
418, 6 M. & P. 284,

The pluintil says be is wahout remedy uniess be can recover
hoese  That often bnppens At conuwon law, if & veador sells
defective goods, as sound, without fraud, the purcheser has no
remedy—that is just what bappened the plaintiff here.

X, thercfore, the piaintitf cun yecover, it must be beeauss the
Aefendunt bas done a wrong to hitn. Tt 38 clenr that if the plain-
0ff wero about to buy sheep of & party, and snother person
shouhd wake franduleat representations as to the sheep, inducing
the purchase, the plaintiff could recover agsinst bim.  The fraud
is avmed at piintd, sud perpetrated upon bhim.  Wentherford v.
Fushbnck, 3 Scawman, 170, Paaley v. Freemun, § Tring R, 61, 3
fhard on Turts 4, Evans v. Edmonds, 13 €. B. 786,

He iy directly injured wa that ransaction

But can the plainuff maintain an action for fraudulent regresen-
tmnans made o him 83 agent of another person, not desigued to
influence his conduct personally ?

He does vot sue for the eriminal act of selling, and hence,
Aderives no benedt from the starate. I he did thas sue, be is not
within the priuciple of such caney, where a recovery has been had
beenuse of the molutton of @ duty lo the public, or on grounds af
public policy 1 farnrem witae, and so could not recaser.

These are the enly grounds upon which such activas have been
maintained: 2 Selden, #, 00~Wayor of Athany v. Cunlfl; 2
Comst 100~ lleaom aa Purties 1o Actwns, 216 ; HBush v. Stevanun,
1 Bog. & Pull. 304, )

In Thomns v, Winckestrr ; 2 §-1den, R. 408, it s sabd s

o 1f & horge be defectively shod by a8 smich, and 2 person hiviag
the hoise from the wwaer, i~ thrown and injared, in conseguencs
of the smith's negligence in shoetng, the smith s 2ot liakle for
the injury.”

Aud the reason assigued is heeause :—

“The smith's daty graws sxclu.vely out of his contract with
the ownee of she hor-¢ ; it was o duty which the smth ewed to
bim alone, nad tono one clua, ¥ ¥ Musfortune to thivd per-
gons. nol paries to the contract, would not be s vatutal and
urcessary consequence of the santh'’s negligence.”

The nuthoeritics show that damages can ouly be ryecovered,
geuerally when they are the natural and necessary consequences
af the act camplsined of. 2 Greeulesf on Evidence, wec. 2649,
Sedwick on demuges paesim o 1 Smith's Lead caxes (132) Qng
Vicars v. Bifeor; 8 Hast 1, ¢« {rgal and nnsural conseguences”
shetter v, Keat; 13 Jobun's R, 228 ; 1 Swith's Lead. cases 1382)
332

1t makes no difference that the wrong complained of is by statute
a penal offence.

A person guilty of larceny may injure the creditors of the party
whose propetty 3s stolen, but no creditor ever yet sued for such
injury.

The plaintiff claims to vecovey beeanse a false representation
wa3 kuowingly omde by defendant, which indoced pluiniff to
boy the sheep, and so plaintifl was injured by defeadant’s wrong:
Broow’s Legsl Maxims, 621 Ceveat Empror; 1 HiMliacd on
Torts, 1002 Weatherford v Fushback ; 3 Scammon, 1ils., R. 170;
Pursley v. Freeman ; 3 Term, R. 51,

Lut the plaintiff can not recover upon this ground. 1Ilis loss is
damnum absgre wjurin—damages without s legal wrong.

In MeCracken v. West, 37 Obio, 1t was held thunt:

 f & person write a letter to anotber, deviring bim to intreduce
the henrer to such merchants as he may desire, und describivg
him 13 5 wman of property, and the person haviag such letter do
not deliver it to the person to whom it is directed, but use it to
obtain credit elsewhere, the persons se giviag the credit can not
maintaia an sction for deceit, though tho representations io the
fetter ave untrue.”

In tunt case, Reid, Judge, says:

« If n falge statement should be made to one person to indaco
him to do a particalar act, the balance of the world biave nc legal
right to rely upon it; sod if they do so, and suffer from i1, they
can Dot recover compensation against the person who made e
false statement,”  And see Edwards v. (Juwen, 15 Qhic B 562,
Aller v. Addingten, 11 Wend R. 373.  Snailv. Mozer, § Johus R,
96. Perry v. Aaron, 1 Johos R. 129, Beack v. Catiin, 4 Day
R. 284, Smid v. Blake, 1 Copn, R. 262, § Ihlliard on Torts,
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106. JYoung v. Hall, 4 Geo. 95. Boyd v. Brown 6 Barr 310, 2
Selden, 253.

A fraudualent ae! and, perhaps, a fraudulent representation, mny
be aimed at the public generally; and in such case, any one
suffering injury thereby, may maintain his action ; Burtholomew
v. Bentley, 16 Ohio, R 659.

It can make no difference that the fraudulent representations in
this case were made to the plaintiff as agent. His right to
maintain an action, according to the principle of the decisions,
depends on the questior, whether there was an intention to deceive
him, or whether he was induced so to helieve, and whether de-
fendaot violated any duty to plaintiff. Fraud consists in inten-
tion: 5 Cranch, 351.

Demurrer sustained.

GENERAL CORRESPONDENCE.

Assessment of persons liuble only to Poll-tax— Collection—Voters
at Municipal Elections—Same at Parliamentary Elections—
Aliens.

To tae Epitors or e Law Journat.
s Picton, June 29, 1863.

GextLEMEN,—May I trouble you, through the columns of
your valuable journal, to enlighten me on some municipal
points.

1st. Is it the duty of the aseessor of a town to enter on his
roll the names of persons from the age of 21 to 60 years
liable to pay o poll-tax?

2nd. In what manuner shouid poll-tax be collected? May

a Council order a roll, containing the names and amounts, to

Lo prepared and collected any time pevious to the regular

Collector’s Roll being completed ; or should the amounts and

names be ioserted on the regular roll ?

3rd. If the names of such poll-tax payers are entered ou the
Assessor’s Rull, aro they included as rafe-payers, in counting
up the names of the resident rate-payers appearing on the roll ?
Vide Mun. Act, 22 V,, ch. 54, sec. 152.

4th. Can non-residents vote at the municipal elections,
held annualiy ?

Sth. In making out the list of voters for member of Parlia-
ment elections, what course is pursued in respect to joint-
tenants, owners or occupants ? The Statute sayssuch persons
must establish their right to be entered on the list, and vote,
according to the Assessment Law. Now, the law of assess-
nent provides only one mode of changing the names on the
roll, that i3 by a notice given within fourteen days after the
return day of the roil. If no notice is given to the Court of
Revision, that there is an error in assessing as joint-tenants
owners or occupants, is the absence of such notice prima facic
evidence that such right to vote and be entered on the list of
voters is established silently; or must every person joiotly
asscssed, come before the court and sbew bis right to be so
assessed?  Vide Con. Stat., C., cb. 6 sec. 4, sub-sec. 3, and
Con. Stat, U. C., ch. 53, sec. 60, sub-secs. 1-2.

6th. Can a Deputy Returning Officer administer the Oath
of Allegiance to a person at the Polls, if such person does not
produce s certificate of buving taken the Oath of Residence
(3 years)? There is, in the Alien Act, an Act referred to by
which persons attain to political as well as civil rights by
taking the Oath of Allegiance alone, but it eecms impossible

to procure it—(12 V., ¢. 197, special}. Vide Con. Stats., C.,
chap. 6, sec. 56, and chap. §, sec. 12.; ib., cap. 8.

Having to apologise for such a lengthy epistle,
' I am, Gentlemen,

Your obedient servant,
C.

We are at all times willing to comply with any reasonable
request mude to us by a subscriber, to answer questions of
general interest to correspondents. But it is scarcely reason-
able for one correspondent, in one communication, to put no
less than six distinet questions—the answer to any one of
which will be of much more value than the amount of his
subscription to the Law Journal.

We intend no discourtesy to our correspondent *“C.,” so
far as his present communication is concerred. We merely
avail ourselves of the present opportunity of giving a hint to
correspondents similarly disposed. In future, we shall deal
more strict’y in such matters.

The questions put by cur correspondent are not freo of
difficulty.

First.—We cannot say that uonder the general Iaw it is the
duty of an assessor of a town to enter on his roll the names
of perzons from the age of 21 to 60 years liable to payment of
a poll-tax only. The duties of an assessor in respect to the
preparation of the assessment roll are declared in s. 19 of Con.
Stat. U. C., cap. 55. These, all have relation to taxable per-
sons having tazable property in the Municipality. Persons
liable to the payment of poll-tax only have no taxable
property. They are in the Act described as persons ** who
have not been assessed upon the assessment roll.” (Ib,, 8. 79}).
It is usual, however, we believe, fur assessors either to make
out a separate rolt for such persons, or otherwise to furnish
the municipal clegk with a copy of it.  (See llegina v. Morris,
21U.C Q B, 392.)

Second.—The Act is by no means explicit as to the proceed-
ings necessary to the rating of such persons and the collection
of rates from them. We take it that their names must be
made to appear on some roll. They need not appear on the
assessment roll. They ought, we think, to appear on the
collector’s roll. We know of no one authorised to put their
names on tho collector’s roll except the municipal clerk. If
the collector be not able to collect the amount payabls by
such persons, and no sufficient distress to satisfy the same can
bo found, then the head of the municipality or a justice of
the peace having jurisdiction jn the locality, upon complaint
shewing,

1. That the person appears upon the collector’s roll to be
rated for a certain sum ;

2. That the same has been duly demanded ;

3. That the party has neglected to pay the same;

4. And that no sufficient distress can be found ;

May issue » warrant under bis hand and seal, and commit
the party to the common gaol of the county for any time not
exceeding six days, unless the tases and the costs of the war.
rant and of the execution thereof be sooner paid (Con. Stat.
U. C., cap. 55, 8. 86 ; Regina v. Morris, 21 U. C., Q. B., 392).
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Third.~Yor the reasons already meutioned, wo think
the names of persons liable to the payment of polltaz
only need not appear on the assessment roll. Such persons,
if named on the roll, may perhaps be snid to be *resident
ratepayers,”’ within the meaning of 8. 152 of the Municipal
Institutions Act; but reading that section in connection with
the following sections, we scarcely think it was intended by
the Legislature that they should be included in the return
thade necessary by that gection,

Fourth.—Non-resident freeholders who are natural born or
naturalized subjects of Ier Mujesty, and of the full agoe of
twenty-one years, and who are rated on the last revised assegs-
ment rolls for real property in the municipality of the value
prescribed by law, beld in their own right or that cf their
wives as proprieters, are qualified to vote at municipal elec-
tions; but householdors merely can only vote when resident
in the municipality for one month next before the election
(Con. Stat. U. C,, cap. 54, s8. 75-76).

Fufth.—We do not think, as at present advised, that Con.
Stat. Can., cap. 6, sec. 4, sub-s. 3, makes it necessary for
persons assessed jointly to go before the Court ¢f Revision and
establish before that court their right to be so assessed. It
is, however, necessary that the assessment should be such as
directed by the Statute, and that it should be true in fact.

Sixth~The section of the Elections Act allowing returning
officers to admivnister oaths of allegiance must be read in con-
nection with the Con. Stat. Can., cap. 8. The latter is 2
consolidation and re-enactment of the 12 Vie., cap. 197, to
which our correspondent refers. Aliens residing in the
Province on 18 January, 1849, upon taking the oath of
ellegiance, without the oath of residence, may become natural-
ized. But aliens who have come into the Province since that
date must not only take the oath of allegiance but the oath of
residence for three years (Con. Stat. Can., cap- 8, s.1).—
[Ep L.J.]

Parliamentary Elections— Voters’® Lists.
To tue Epirors of THE Uprper Caxapa Law Jourwar,

Strs,—Our late Elections have called forth some questions
in regard to the voters’ lists, respecting which I as well as
others desire information, as Towrship Clerks will soon be
required to make out new lists for voters. The question is
this: If the assessor takes down the assessment thus—** A.,
occupant : B., owner”—have both A. and B. a vote on the
same land? If not, which of them should the Township
Clerk put down as entitled to vote ?

An answer in your next issue will oblige  Yours, &e.,

Rowrey KiLpory, Tp. Clerk.

|To entitle a person to vote at & parliamentary clection, two
things are necessary: first, that he should possess the neces-
anry property qualification; and, secondly, that his name
should appesr on the list of voters.

The fullowing persons, and no others, being of the full age
of twenty years, and subjects of IHer Majesty by birth or
naturalization, and not by law disqualified, have the right to
the insertion of their names on tho voters’ lists:—

In any city or town, entitled to send a member or members
to the Legislative Aseembly, every male person entered on the
last assessmeant roll revised, corrected and in force in such city
or town, as the owner or as the tenant or occupant of real pro-
perty therein, ns bounded for municipal purposes, of the
assessed value of $300 or upwards, or of the asacssed yearly
value of $30 or upwards.

In the limits of any city or town for the purposes of repre-
sentation, but not for municipal purposes, every male person
wbo is entered on the last revised and corrected assessment
roll of any township, parish or place az the owner, fenant or
occupant of real property within the limits of a city or town
for purposes of repres:ntation, but not for municipal purposes,
of the assessed value of $200 at least, or of the assessed yearly
value of 320 or upwards.

In any towaship, town, village or place, not being within
any city or town entitled to send a member or members to the
Legislative Assembly, every male person entered on the last
assessment roll revised and corrected, as the owcner, tenant or
occupant, of the assessed value of $200 ur upwards, or of the
yearly assessed value of $20 or upwards.

Whenever two or more persons, whether as being partners
in Lusiness, joint tenants, or tenants in common, are entered
on the assesswent roll, revised and corrected, as the owners,
fenants or occupants thereof, each of such persons is entitled to
be entered on the iist of voters in respect of the property, if
the value of his share or part be sufficient to entitle him to
vote if such property were assessed in his individual name.

It is the duty of the clerk of each municipality, after the
final revision and correction of the asseesment rolls, forthwith
to make & correct alphabetical list of all persons entitled to
vole at the election of members of the Legislative Council and
Assembly within such municipality, according to the provi-
sions already noticed, >gether with the number of lot, or
part of lot, or ather description of the real property in respect
of which each of them is entitled to vote.

Where the real property is of the value already indicated,
in the rcity, town, village, township or place already indicated,
and not oceupied by the owner, though assessed in the name
of owner and tenant or occupant, both the vwner avd tenant
or occupant are entitled to bave their names placed on the
vaters’ list, and to vote in respect of one and tbe same pro-
perty.

This is the answer desired by our correspondent. {Con.
Stat. Can., cap. 6, sec. 4, sub-sec. 1, 2, 3, 4, sec. 6, sub-sec. 1, 2.)
—Eps. L. J.}

Officer acting out of office kours— Regularity of the proceedings.
Sarnia, 220d June, 1863.
To tae Evitors oF tRE Law JorrsAL.

GenTiEXEX,—One point which, as I now see, was not suffi-
ciently prominent in my last letter, was not noticed in your
reply thereto in last number of the Law Journal, under date
of 5th inst., viz.:

That the judgment then referred to was signed ouf of office
hours, say at 9 a. x., although the clerk’s office is not legally
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open, except in term time, befure 10 a.u., or after 3 r.x. | volumes of the Reports, but by appending to these orders

{Con. Stat. U, C., cap. 15 sec. 26).

Under these circumstances is a judgment so signed out of

such office hours regularly sigoed ?
Law Sropest.

| We answer our correspondent in the language of the late
Sir John Robinson :—* We take it that the appointing office-
hours, during which the office must be kept open for the
despatch of business, is a regulntion for the convenience of
suiture, that they msy know wihen they will certainly find
the office open. But we have found it nowhere held that an
officer of the court is not competent to act before or after
office hours, as he has always been held competent to act on
those holiduys when he is not bound to attend his office at
all.”  (Waulker et al v. Fuller, 10 U. C. Q. B. 477.]—Epbs, L. J.

Student—Call to the Bar— Admission as Altorney—4ge.
Kingston, June 24th, 1863.
To tne Epitors or ToE_Law JOURNAL.

GexnTLENEN,~—Could you inform me, through the pages of
your excellent periodical. whether or not a student would be
permitted to pass his examinations for ¢ call ”” and “ attorney”
before he bas attained his msjority.

Of course he could no! be sworn in until be is of the full
age of twenty-ote years.

And oblige,
AN Inpant STopENT-2T-Law.

[Wo have made inquiry, and so far as we can learn, infancy
is no bar to examination, either for admission as an attorney
or call to the bar. The student, however, must have attained
twenty years before he can either he admitted as an attorney
or called to the bar.]—Ens. L. J.

REVIEWS.

Tae GeNERAL ORDERS AXD STATUTES RELATING TO THE PRac-
TicE, PLEADING, AND JURISDICTION OF THE COURT oF
Cuaxcery ror Urper Canapa, with copious Notes, com-
piled from English and Canadian Decisions, and a Book of
FYorms. By Richard Snelling and Frederick T. Jones.
Toronto: Henry Rowsell, Law Bookseller and Publisher.
1863.

It is with much satisfaction that we have examined a copy
of this publication. The Editors appear to have done therr
work well. The book is all that the title professes, and more
too. In it are collected not only the various orders of the
Court of Chancery in Upper Canada from 1833 to the present
time, with copious practical and explanatory notes, but the
orders of the Court of Error and Appeal, the orders, rules and
regulations of the Privy Council, miscellancous points on the
orders, a collection of forms, and all the statutes of Upper
Canada relating to the practice and jurisdiction of the Court
of Chancery.

The Editors have donec much to popularize the Court of
Chancery, by not only collecting in one volume the orders of
that court hitherto to be found, if found at all, in several

exhaustive notes on every point of doubt or difliculty likely
to aris¢ to a practitioner in the course of his practice. No
man who studies this work can be otherwise than well up in
the practice of that court. Itis, so far as we can learn, decidedly
the best work of the kind, on the subject to which it relates,
that has been issued in Upper Canada. We have been told
that Mr Taylor, of the Equity bar, has issuei. a somewhat simi-
lar work, but as yet have never seen a copy of it. Thoso
who have seen it, and on whose judgment vce can rely, tell us
that the work of Messrs. Snelling and Jones is superior to
it; that it contains not only about 200 more pages, but that
the notes are more elaborate and in every respect more valu-
able. We bespeak for the work under consideration a ready
sale. Itin allrespects deserves it. The Editorsarein receipt
of letters of approval, as well from the judges of the Court of
Chancery as leading members of the bar in that court.  Their
testimony is no unmeaning tribute to the Editors, but wo
trust the Editors will receive a still more substantial tribute in
the shape of adequate remureration for their valuable services
to the profession.

The scnior Editor of the work is 2 man of no ordinary indus-
try. Ile has, in the publication of this work, acquitted him-
self with immense credit. It is a good sign to know that in
this Province we have so far progressed as to make it worth
while for men of talent and industry, inclined to literary pur-
suits, to apply themselves according to the bent of their incli-
nation. The work before us would be a credit not only to any
man but to any country. It is really more claborate than the
well known work of Morgan on the Statutes, General Qrders
and Regulations relating to the Practice, Pleading and Juris-
diction of the English Court of Chancery.

It is pleasing also for us to add, that Mr. Rowsell, the pub-
lisher, has acquitted himself with great credit. Both the type
and paper are excellent. The appearance of the book is all
that can be desired. It is convenient in size; so portable that
it may be used with case in court or on circuit; besides, the
notes are in general so complete as to render references to the
report? of the decided cases unnccessary. The book is a library
in itsclf.

The price is only $7 50. This was the price announced at
a time when it was intended to limit the work to 500 pages.
Weare glad however to learn, that the support which the work
has received, and is likely to receive, is such as to enable the
publisher to give the additional matter, ore than 200 pages,
without additional cost. Such conduct deserves encourage-
ment.  The best encouragement will be a wide support, which
day by day will rapidly expand till the whole edition is sold.

APPOINTMENTS TO OFFICE, &C.

CORONERS.

WILLYAM POTTER, Faquire, Associate Coroner United Counties Leeds and
Grenville. (Gazettea June 6, 1663.)

JOSEPH D. BOOTH, Esquire, Associate Coroner, County of Simcos. (Gazstted
Jaoe 6, 1863.)

WILLIAM B. QUARRY, Esqulre, M.D, Associata Coroner, County of Middle-
sox. (Gazetted June 13, 1863.)

NOTARY PUBLIC.

MARTIN O'GARA, of Ottawa, Fsquire, Barrister-at-Law, to be a Notary Public
io Upper Cauada. {(Gazetted June 6, 1863.)

TO CORRESPONDENTS.

C.— RowLEY KILBORN — LAW STUDENT—AN Ixrax? Stupxxnarlaw— Uuder
““ General Correspondence.”



