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DIATRY FOR JULY.

1. Wednssd1ay. Wum-, Varat<.noai.es L&st day jftr Couaty Councila te

fflflY... t Saduy ,:Jtr ~n
3. 1onday .Coanty Cu,,jrt a.Id surs. (oust Termn rom. Iltir and .,o

St1ura conmsnce.
Il. SaturdaY . ouuti Court aud Surrogato Court Terni ends.
12. $UNI-)AY ff. l Sundayi a/tr 7.nty.
14. Tusady. Last dal ror Juag... of flnaamty Courts ta muko retura of

Appeala (rom Aosu"oritss.
19. "DA .th Subdo, afte. TrnLy.
21. Tue.a fler and Deviq,. Sitting@ end.
2&. SUNDAY....ShSnuoe Pt.l
ai. Fridal ..... a: dyfr ony : ta oertify G. Rtata te m iudrsliUso

in Couuly.

BUSINESS NOTICE.
Persans indrt<cd lothe Prolirietors o! thijouritalore requetokeita r,-Meboe thai

allourpazfdue accoat hare beonplarer1 an thehandiof ife»y. .Arragh & Ard g,,
.tiiorreys, Barrie, fer ceti.on; and that only a prt.pt remilUarae t them wili
&art cases.

.11 là aoihgreai re!uriance thtri the lPropridori hare al.'pted this course; but Vary
have baen costpded toa o in erder ta enale thera ta auet l heïr current r.erntse
wchich ore very hZary.

No:> that the vuns fh.osnlsogueat dtldiwzdfo eu
rioah'ta exrt tMal tMe Profesion and Office:s ofib/e <1-urtswn'd ar"ows -7f a

tberal support, instrail of aU main9 themtdlres ta bc tsted for their nbeeripiff

THE LAW OF GUARANTEES.
The statute 26 Victoria, ehapter 46, passed during last

session of the P>rovincial LAgistature, and cntitted, "lAn
.Aet ta amend the laws of Uppe-r Canada affecting Trade
and commerce," deserves soa attention.

In considerin- a new law af a remedial character, it i
weli ta examine the old law-discern tise misehief to be
remnedie-and thon the nature and effeet of' thse reaxedy
intended will bc thse more apparent.

lI this manner we purposo to consider th-- nature and
effect af tise 26 Vie. cap. 46, sec. 1, which, ini a legal point
cf view, is thse xnosi important statute passed during the
iast session of the Provincial Legisiature.

IL is provided by thse fourth section of thse Statute ýsf
Frauds (29 Car. 11, cap. 8)> that no action shail be brought
whereby to charge the dentine upon any special promtse
ta ansar for thse debt, default or xisoarriage of another
persan, unless the agreement upon which snch action sisall
be brongbt, or some memorandum or note thereo, sha be
i writing, and signcd by tbe party to be charged therewith,

or somae other pemso thereunto by him lawfuiiy authorized.
'What is required ta bo in writing ? Not tise promise,

but thse agreement or soma memorandum or note thereof.
Thse word, agreement as bore used is nat ta bc understood

in any loase sense as synonymous with promise, buzt ini its
legal sense, as aignifying a contract bascd on good consi-
deration. Tisere can be no bindin- agreement wi±isout
consider-tion. A promise witisout conusideration is not a

binding igreeinent. tiltes tise biiiding agreement, i. e.,
tho coirsideration, ni 'well as thiý promiMbe, appear in writinz,
tise party signing is not chargeable 'within the mncaning
af thse act. Tise persan ta bc charged for tise debt of
another, it is trac, is ta o bcharged upon lus special
promise; but, without a legai considerittion ta sustain it,
that promise would bc nudtimpactin. The stattite at-ver
meant ta enfarce any promise which, before thse Statute,
was invalid, mereiy because, under the 8tatutc, it was put
in writing. The obiigntory part i8, indeed, tise promise;
but stiti, in order ta charge tise party nsaking it, the con-
sideration for the promise, as wefl as thse promise it.sclf,
i. e., thse agreement, muust be in writing.

Sucli was thse construction put upon tise st.itute in thse
well-known case afi haut v. lVallers, 2 Siiiithi's Leading
Cases 146, and in miany subsequent cases aniply conflriucd.

The statute, thterofore, aocording ta thse legai interpreta-
tion af it, requircd et icast two t.hings:. first, that thera
should bce a gaod consideratian for tisa promise; secunfftly,
tisat tise cansideration, hein- an esseutial part af thse
agreemnent, should bc iiu writinig.

The law on t.he first point is unaitered. Thse Iav on tise
second is altered. Until rccently it was nat considcred
safe ta allow thse consideration ta be supplied by oral testi-.
mouy. Thse consequence was that in ail cases it became a
question of machi nicety whe-t.er or nat thse consideratian
was sufficiently exprcssed; and in many cases rigist was
defeated owing tu thse negfleot te express tise consideration
with sufficient legal precision.

If Smith wcre ta w;ite ta Jones-"' I will engage toa pay
you this day fifty-six poiuds, and expenses on bWl for that
amo3unt., which Robinson owes you," this woisld Dot be
suficient, because ai thse omission te show thse considera-
tion for Smith assuming thse liability to pay Robinsa's
debt. . But if Smith vero te write ta Joues--" If you will
f,,rbear to Eue Robinson for anc week- on the aver-due bull
for £56, which you Dow hold, af his, 1 will sc you paid,"
this would be held sufficient, because tise conaideration for
Smith's promise is Jones uncicrtah-ing nat te sue Robinson
for a week, and sa tise statuto wouid be satisficd.

St.ch was thse aid law in ail its strictness. ln course of
time it becamo most cmbarrassing ta trade and commerce.

Jt'ven thse courts appear ta have been desirous te relax
its strictness. IL was soon bcld tisat it was sufficient either
if thse consideratian appeared -au thse face af the writing in
express terms, or by necessary implication. Nest, evidence
was recpived. te explain thse naing af words ini tbcmselves
realiy froc fram ambiguity, so as> in the explanation, te lot

*in evidence of consideration.
Thus, plaintiff in bis deelaration allcgcd that ane Andrew

* tleUb had rcquested plaintiff to sell and deliver isim gooda
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and chattcls, in the wny eof lus (pliitiiWs) busiîîe-s of a
woollen draper, on 4cdit ; tIhat plaintiff hall, at the rcquest
eof Andrcwv Little, consentedl t.ý do se, providcd defendant
w'juld guarantcc the panment of the priceo ut the gonds so
te lio sold and delivcrcd te Andrev, Little, eof whieh
dMonudant, before and at the timo of the inking of' the
promise, hiad notice ; that iftervirds, and before Andrcw
Little becaine indchted te plaintiff for dry goods, dcfcîîdant,
by writing addrcsscd te the plaintif1', proiiniscd in the ivords
fullowing: 1 hiereby guarantee tho payiiient et' any suîîî
or suais eof moncy dlue te yeu from Andrew Little-4Lhe
ainount net te cccced at any tine the suin et' £100 ;" that
afterwards, plaintiff cenfiding, &c , supplied goods te
.Andrew Little fer reasonabie prices, aîneuntiîîg te £100,
and tbereby allowL*d .Andrew Little te become indebted te
biiu in £100; that Andrew Little liad net paid, &c.
IJeunurrer, on the ground tliat the state eof circumnstanccs
COn)ttnperaneous with the tuaking eof thc promise could flot
be shcwn te supply censideratien. lleld, that the circum-
stances statod in Uic declar:îtion might bo looked at te
explain the nîeaning ofet iwrn. (Bainbridye v.
Woade, 16 Q. B3. 89. Sec aise Powers v. Fowler, 4 El.
& B. 511.)

1 he leaning of' thc judges in this case (Bainbridgc v.
B ode) wvP only a bcnding te tili requircments eof tic age.
It* .Va8 a great departure frein the rule establishied with se
inucb strictness in the old cases. Lord Lehlenboreugh, if
alive, would have ne liesitation in prenouncing it contrary te
the law as understood in bis time. But law is progressive;
and ct'en judges, vith ail their desire te adherc te nid
established rules, at times are somiewhat influeneed by tlîc
spirit et' the age in which they live, and, as far as possible,
constrained te administer thc laiw as suited te the require-
ments et' that age. Such, we think, was the influence
which se scnsibly affected the judgcs in Bain lridge v.
Made. Such is the influence wlîich bas since induced
the Legislature both eof Great Britain and et' Canada te
relas the rule of construction placcd by Lord Ellcnborough
and others upon the fourth section of the Statute eof
Frauds.

On 29th July, 1856, was passcd the Imperial statute
(19 & 20 Vie. cap. 97) entitled, IlAn Act te amead the
laws et' England and Ireland affecting Trade and Com-
merce." Section 3 enacts that IlNo special promise te bo
mnade by any persan after the passing et' this act tu answer
for the debt, dcfault or miscarriage of another per.sen, hein-
ia writing, and signed by the party te bo cbarged tbcre-
'with, or by some other persan by hum thereunto lawfully
autherized, shail bc dcemed invalid te support an action,
suit or other procceding te charge the persona by wvhom
sncb promise shall have been made, hy reasea only that

the eonsi.leration fur such proinise does net appcar in writ.
ing, or by nccssary infiercncc froin a writtcn document."

In England this ennetincot was found te give inuch
satisfaction, and the Legisiature ot' Cnna, last session,
vcntureul te copy it.

It is a pity tht- the copy mnade ivas net exact in ail it.a
ternis. The variance, ns we sîail prcsently sec, is, how-
ever more in granimar, than in substance or sense.

0 ur nactent rcads as follows : Il No special promise

debt, default or niiscarriage eof another persan, bein- in
xvrrting, and signed by the party te bc cbarged thercerith,
or sonie other person by 1dmu lawfully autborized, shall be
decmced invalid to support an action, suit or proceeding te

charge tic person by whom suchi promise hal, (Imperial
net, Il shill have") been made, by reason only that the
consideratioîî for such promise does net appear in writing,
or by necessýýry inference froni a writtcn document."

%Vc tak'c it that the two enactinents are, in law, identi-
cal. We take it, aiso, that the îucaning of each is tolerably

clear. The intention is simiply te dispense with thc nece8-
sity of stating consideration an the face of the writing.
The Ppecial promise (and nDU Uic agreement involving the
consideration) is ail that is now rcquircd te bo iii writing.
But still there miust be, in fact, a gond and valid consider-
ation for the promise te make it binding. The st4itute is

net intended in this respect te alter the law. It is enly
intended te alter the maode of proof. Before the statute
the causideration could enly be proved by the writing.
Now it may bc proved dehors the writing. B3ut still it

must, in order te mako the promise binding, be provcd
cither in the one way or the other. If net proved either
way-if net, in truth, existin-then the promise, as belore

the Statute of Frauds, is simply a situdum practum. The
law ot' contracts fa net altercd. The law of evidence is
altered.

I his would be the interpretation which anc disQposed to
appiy the remedy te flic iisehief int.ended te bc remedieci
would place upon the nct of Parliament. Strange te sny,

however, in the only case whicbhbas been decided under

the English statute, and te which wo are about te refer,
apparentiy a much leas liberai interpretatiun v~as plared
upon it.

Plaintiff had tbree counts in his declaratien. In tic
first ho stated that in censideration be weuld. at the request

of defendant, bond. £400 te ene Book Spooner and eue
William Cubitt, on mortgage of certain bouses and ]and
belonging te tbem, defendant promised plaintiff te take
on himsiscf any rcspensibility by the said Speoner and

Cubitt incurred by reasen of the loan, and ta proect plain-

tiff from ail loas byv renson of the boan. .&vermeat, that

LAW JOURNAL. [Jrr.,r,
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plaintiff rclying, &c., did loin £400 to Spooner and <Jubitt ,port hcu contract alcged in any enit of the dtchîration;
uni the acu'rity of the niortgage of 8aid bouses t -id land the court to bc at liberty te drt.ue itic iferences fri tie
Allegation, non.pnyaicnt of moncy when due ; and tliat fact8 as a jury nuighit have drawn.
housca and land of muchi less value than suui lent, &ce. A rulo was actordingly obtaincd ci the part of the
Brenth, tlîat defendant did rnot disuharge the responsibility plaintiff, te which cause vas shcwn. During the argument
of Spooner and Cubitt to plaiiitiff in rcspeýt of' the boan, of the rule, on the part of the plaintiff's coutisci, the
&c. The second count vras substaîîtially the same as the expressions wliich feît froin the jîîdgels of the Common
first, but statcd the consideration for the defendant's pro. l3cîch, on the construction of the new situte, deserve te
mise to be a traînsfer of £100 stock by the plaintiff to bc noted. Byles9, J1., said : Il The statute dces flot mlake a
Spooner and Cubitu. The third count alcged the consid- promise -ood îvhich was nlot good before. Can the verbal
eration to be the boan of moncy gcncrally te Spooner and coasideraion be iii1 rted iet the promise ?""You

Cubitt Thie cause vas tried at tie Bristol Suiiier Assizes want te incorporate the paroi consideration inte the written
for 1858, when the fbllowing facts appetred in cidence: promise. This you cannot do " IlFornîerly the consid-
The plaintiff having the sumn of £400 in the fonds, was cration in iwriiUng iniiglît be lookcd nt, net only te support
advised by the defendant te lend it on înortgage te twvo but te explain tie promise. But the Parci1 consieratUca
poisons nained IIook Spooner and Williamn Cunitt, who cannot bc lookcd at te explain the proviise." Cockburn,
carricd on business ois bui'lers, upon the security of' certain C. J., said:.I "he statute intended to exclude par>] testi-
leaseliold preinises belotiging te thein ; the defcîîdant assîlr- inoîîy as to the ternis cf thc promise it.acîf. he con-
ing the plaititiff that lie would ineur ne risk, as Uie security 4tructiou voit conterid for would raise a confliet cf paroi
vas good for £600, and telling him tliat if Spooner and testimony as te the linîit of the guarantoc, wliicii would be
Cubitt would net tah-e less than £000 lie Iiimself would getting on thc debatable grouîîd frontî wlîici the statute
advaue £200 te inako Up the requirod amount. The moeant te caclude you. Is net the Statute of Fraude inex-
defendant also proiniscd te sec 31r. Lyne, bis solicitor, orable in that ?"
upon the inatter, and shortly afterivards addressed thc fol- W~illiam)s, J., 'who afîerwards dclivervd the jud-nmcnt cf
lowing lettcr te plaitiif: the court, said : The question in this c.avçe iq, wlîcthcr in

ESFIELD 111011WAT, Oc10ber 21, 1~.a letter writloiî hy the defendant te tic plaintiîf relating te
Dziit Ci.îLE.S,-I SQW 2Mr. Lyne tlîis mornisig, and 1 tehd i , a propobcd inortîage, the following ivords are a suffiiient

bc Iîad hetter call on you, aýj lie seemed very nnxiocs to bave the guarantc within the fourth section cf the Statute cf
md3rtgftge coxapleied, and 1 thought lie offered very iir; but du Frauds:
as you please aîbout it. 1 tei laLre any retpoiaibility rny.elf re.. il 1 wi'i take any responsibility myscîf respecting it,
t'ecting it 3hotilà there be ao2y. W. îît. shoîîld tiîcre bc any."

iIt will be observodl that at the time th2 letter wira
Shortly after the receipt of this lettor Mr. Lyne câlled writtcn ne iiîortgaae cxisted. The Ictter is sulent as te the

on the plaintiff, and told linui tmnt Spoonier and Cubitt son, to be advanced, as tothecrateoof intcrest, as tothe nature
would bc content te take the £400, a-id the plaintiff con- cf thecsecurity, irbether a mortgage in fée or for yenrs, and
ented te ]end it. Accordingly plaintiff sold eut Uic £400 ~t h adt oeagd h etri odb tof
teck, and advanced the procccds te Spooner and Cubitt, without reference te any previeus conversations, would
spcn thc seurity before mentioned, at 6 per cent. interest be a promise te be responsiblo fer amy sum cf meney,
-solely upon the faitii of Uhe dcfendant's lotter c f 21st bowever large, ut amy rate of interoat, sccured by ny kind
)cteber, 1856. eof mortgage, on any land, with any titl. That, hoirever,

The interost ivas net paid when it became due, and the would bc an tinreasonable construction, aud is net iLs trme
ccurity turncd eut te bo vory inadequate, and the plaintiff meaaing.Itvdntyefrtepeiucoesaosii
ustained a considerable lois, and in order te receup hias- which thèse particulars irere supplied. The whole promise,
cîf, sued the defendant. tiiorefore, is pet in writing, as the statute requires it should

It was objccted, on the part cf the dcfcndaiît, that the be. It cannoe bc nmade eut irithout refereuce te previous

rvidence did net sustain tie declaratiou, and thc learned conversations.
udgoe before rliom the cause iras triod being cf that ilThe recent statute 19 & 20 Vie., cap. 97 sec. 2, it is
pinion, nonsuited the plaintif,. reserviug him leave te truc, abrogantos the ride laid demn ini IYain v. Waller$, 5

nove to, enter a verdict (for sueh sum as shonld.be assessed East. 17, and enabies a par' y te give paroi evidence cf the
y an arbitrator te bc choen betircen the parties) if the consideratien for a guarantec. Blut a consideration for-
court should bc eof opinion that there mas cva-dence te sîîp- merly expressed in writing disoharged two offles--it sus-

18c.] LAW JOURNAL.
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tained tie proiie, aud niight alFO explain it. Now, consideration appeariîîg on the fnce or the writilig, caille
howcver, paroi evidence, thougli it iiay supply the coîîsid- up in 1821, in Pickardi v. Bidîiardsioe, 17 Mlass. 122. In
eration, cannot <-o further aîîd explaimi the promise. that case (Lhief' Justice I>arker entercd into an elaborite

WeV therefore tlîink that the riiling of the learnied d!iscussion eof tho question, and arrivcd at a conclusion the
judge nt the trial was correct, and the rule nmust bo di reverse of that of Lord Elletiborougb, in I Vain v. Ii-
char-ed." (Ilolnies v. Mitchell, 7 C. B., N. S., 301.) ters. lie pointed out that f'or more than a century af'ter

Sîîpposing this construction of the recent statute te o tepasng of' the Statute of Frauds, it bail in England
be sferto xpres te cn~idraton n th ~ iîîbeen beld sufficient te provo the consideration by paroi

correct, it followîs that, notwitlîstanding, the statuto i l evidence, and decided that tubc the truc construction
bhither to Texpresso the consideratin in y t e the of thIct is decision iB Dow a part of the rovised
piros Thomee and fte out iepation.a Aend, ith statutes of Massachusetts, viz. :-14 The consideration of

elear froni the decision just rcl'erred to, tbat uniess the pro..poie-otato arec~~nc e ostfrho
mise bie complete on the face of the writing hy reference to cxpressed in the writing signed by the party to bo chargcd

the consideration, expressed or otherwise, thatparoi evidence ,hrutbLmyh rvdb n te eal evidence."

will flot 1)e reccivcd te nid it, and su the promise will fail. (Rcvised SWLt Isassg. 1p. 527.) The doctrine propounidcd

Thus it will be seen thiat the leg,,istature, according by Chief Justice Parker, in Massachusetts, has been ibi-

to te dcisin e' te Cort tCmmonBenb, Ilul lowed in Maine, Vermont, Connecticut, 'North Carolina,totedcon oifctyn the t o et'mo the nng wifeeto Ohio, Mlissouri, Texas and New Jersey.
reinoving oedfiut ntewyo h idn feto
guarantees, have raised up another wvhich, in ail probability, Lt0 ~sbetfrrge htaî ifrn otieee
mnay neutralize the good efl'ect which it was intended the perallyamed ; butand the difpicy o et in is oier
etatute should have. The statute says that the considera-gerlyaditdbuthdfiuye'getn doUL
tien need net be stated in the writing. Iii few caises il)i iscctrta ih eepcc.Tecut utcte

Uic romse e fund ompctewitout efeenc tetheconstrue the recent ýwendio- net'with more liberality than

consideration. But the court says that uniess the consid- 4 Dge ceds3e od uIumsv îlthlo
cIsc Lhe lcekisature miust again interfère and strike a bluiv

eration appear on1 the face ef the ivriting, ne reference eau Z
be muade te it as expiauatory eof the promise, because the o oedcddcaatrta hyapa ebv oe
promise entire and complete miust appear on the face of the-
,writing. Techniically, perhaps, the cour[ 's riglit. B3ut LA)W SCIItGL
if' riglit, it is plain tiiat more !cgislation is rcquircd te mire We arc informed that ini our recent announicenient of
guarantes-what, they are designed te be-binding en- books te bc read for scholarships there ia a istake. Lu1
gagemients te pay the debits eof others. la gcneral they are the fiîst ycar fViIlianis on personal propertv, and net;

containred in letters written by and accepted by men fulBy Williams on real proerty, is the booL intended. Students

cogilizant of the requirements eof common sense, but entirely wiîl please niake the necessary correction.
ignorant of the refinewents of the courts in the construc-
tion eof the Statute of Frauds, and the recent explanatory JUDOMENTS.
net te wvhich vc have ut se mueh Iength ret'erred. The R O AN AP AL
necessity for stating consideration wns a refinement ivhich E R A »APEIL

had the cifeet of dcfcating numberless guarantees;: and se JTamilton Y. )Ioleomb-Appea t rem Comrnon Pleas. Case re.
the Legislature bas iutert'ered and destroycd it. Ln its. ported 12 U. C. C. P. 38. Appeal disinissed with costs (MoLeau

ad Draper, C,.J.J., dîssenting.)
place, however, nother refinemnent bas sprung up, which aRutherford v. lItZl.-Appeal fron, Cliancery. Case reportcd 9
promises te rival the defunet refinenient in destruetiveness. Grant 207. Appeal (Uinissed with cesLs (Spragge, V. C., dis-
The diffleulty of making common, or, more correctly, senflug.)

1 Sexton v. Paxton.-Appeal front court Queen's Deneb. Case
statute law harmonize with cornmoa scase is, it wil bo reported 21 13.0 Q B. 389. Appeal dismissed with costs (Draper,
suea, by ne mens trifling. Those interested in simplifying C. J., nid Morrison, J., disseating.)
the laws regulating trade and commerce, mnust again try
their banda ut the work of legisiation on the important Q UEENIS .BENCH.

subjeet of guarantees. The laW eOf Ea2gland 8tili iS tee Prescrit. McLc.Â2i, C. J.; WVILSON, J. v 1,8a
subUle for ordinary comprehension. Kelly v. Moulds.-Judgment for plaintiff, on demnrrer.

la several of the Unitid States eof America, the fourth Robison Y. Planigan.-udgment fer defendant demiurrer te
section eof the Statute of Frauda bas been ranch more lbc- fifth plea, and for plaintiff ou the other pIons. Leavo te apply te
rally construed. The question for tho nccessity eof the amend on affidavit.



LA.W JOURNAL.

Gore Banîk Y. Gire .11utai Insuratce Coinj'any.-ftule nit te
resciud erder of Canner, J.

lis re hIlest Mt'i',lleqox .Igricutts rai Society andlRu FalhIle
Ay~rtiut1urai Socrey.-flulc ab.ol tet for inanattdltus.

Adghead v. Uplor..-1Ued, 1, tchat & rule for ci>ts nay he 14suedl
citlier it terni or vacattion; 2, chat it way bu ussetl iii the vites-
tien ef thse assite next pvoeditag tcrni (llagaarty. J., du?.atatte);
ý', tchat it in prcuaiture ta issue it durîog thse siitting of tîte court
of assise for whîioh notice of trial waos given. Rtule abïolute te
rcscind rade fer costs of thte day witt tests.

licol v. Botc.-Raule for uew triaal; costî te atbide thse event.
J1itm et tix Y. Lrther.-ltule absolute for new triali; tosts to

abidc thse event.
Thte Qsieen v. .icLean.-New trial ordered.
Wetts v. McOarl.-ltule absolute for new trial withoui costs.

.Dickiots v Ija8ktn.-Rule dsscharged.

June 21), I$63.
Wùnrer v. Wrismer.-JudIgment fer defendant, on derurrer.
.ýP1kes et al y. Thte Otta ara and l'rescot Railway Company.-lIell,

that until payauent inatie a garuto.liee is not *it a pao'i4ion te plcai a
plea in bar te an action at the intauce of hbis creditors. .JuJg-
tuent fer ptiiatffi on demturrer.

Ranik ef l'pper Canada v. lCaoîan.-Uield, that n stvnnigtr ta a
bill tr owater cuit rit littî sti-tain au) ,îcttttrt on it. Rtule uavou:.e tu
dimallew autnt ]tuent and for rîca trial without, costs.

,-arner v. Garner.-Itule absolute ta enter miensuit.
Grey v. Mé.11ellan et al.-Judgment for defendants.

CO0M MON Il'L E.4S .

Preeent: DRsAPERt, C. J. ; RICîtAaaS, J. ; MuRBItSON, J.

Shaw 7. .1fortion.-Rule absolute tu enter nonsrtit. JD 5 S

JJaskers'iile v. Doarte.-Rule discltorged.

* n thte milie of Sinatt anad llenderson, tro, 4jc..-.lule disciaarged,
withoatt coets.

Thompton v. 7aye.-Jiiilgment for defendnt, an demnurrer.
Steuaat v. Clark.-Rule for new trial, stitîtout tests.

Qroadkenbuih v. Suider.-Judginent fer plaintif, on denturrer.
Rule tibsolute for oiew trial ; cobits te abide thse event.

Turtey v. Evans -Juigmertt fer plairtiff on demlirrer, and mule
discbarged, except as te s0 tnuci of it as asks fat reduction of
verdict, which part is made absolute.

Wiliamns v. Taylor.-Rule dischargcd.
Meredaith v. AfeCutcheoat -.-. udgment fer plaintilf, en demurrer.
Porcell v. Baker. -J tadgment for plaintiff, on dctnnrrer.
Fra3er v. Roberion.-Judgment for plaintiff ou special case.
Soutia v. Dodd.-Rule discbarged.
Roe et ai v. O'.eti et al-RIule abselute to enter itensuit, unles

plaintiff pay cuits in a mentît, iu wvlich case ý,ew trial ordcred.
CJotton v. Bety.-ltulc discliarged.
Nejison Y. JTarvit.-lleld, that a strit ot feri faeiae cannot ho

vtice renewed. and th at thte second strit is a nullity. Rule abso-
ute for new trial, 'witltaut ca'tts.

Watsons v. Perrine et al.-Rule discharged.
Lawsots v. Iayram.-Rule absolute for new trial, on paymtent of'

tests.
Kennedy v. Multigan.-Rule nuLii
.Murray Y. Dickeoaon.-No mule.

Juno 20, 1863.
Bank of Upcr Canada v. Thte Grand 7P'unk Raalway Co.-

Judgment fer plaintifsi. (Draper, C. J., dissentiente,)
Campbell v. Corporation oJ* Elma.-Judgment for plaintiff on

&turror, with leave te auaend on paynient of ets.

Qarvalv Icrns-p'a Newamtrial a ithoute

Tlt e Quetd Y. Tlie Pori If /,tt',ly Ritaruy C'.-Rulu dirsclargtdi
i with comte.

Thte Qaeta v. Lunn.-Conviction nflirimcd.
tn e Cali and Clark.-Iula, abilute te set naide so motta. of

order of Guner, J., as gives co.te of reference ta plattilf.
Whl-v. Lord et ai -elp.Iication iii the part of unatsching

creditor ta bet niside juinelioît ana ceeutîon utataiuîv. by liritiff
.gfiiitit4t DeE~iitt ivineîg collusive. uttile abitoitte te get aatide
exeutioit wiiii co.,'ts to bc paid hy plititititl.

lit the ,h'atier of (r'Qodaectr and (ke Ollaroe arnd Pre3coit Raitra7
Cotiiaany.-Itule absolute but flot witit coing, as no power to give
cosise xccp in cases under the NI-.nicipitl Iiittitutiou3 ilct.

T/sorpson.v. Edye.-ltule reftscd.

1'R4CTICE COURT!.

Frettent: Iticiitns, J. Jn a 9Z
J,hnstfw yu . .hmieson -AelJ. that tire court lias no jurisdactiort

tu set tiside au award for a ii'stako in law, unless chiii-tke
tippetar on tire face of the award or iu 'soine wrmtiing givoit content-
porsntteou>ly îvitb it uile dtcngdwtith costq.

.1foodie v. Douy'fli -1Ie4, tliitt a imotter once diqcusse'! and
decided, canvot bue agîîia discutosed upori the suggestion that tho
judge wha de-cided t'aok an erroncous vaew of thse I.Lw. Rtule di&.
cbarged wititout costs.

GiîS3s v. 117htne.-1Ield, chat plaintiff cannot, after demurrer
tas a pleit in bar decided agaitist him., be allowed ta disconîtinus.
SeinUe, bits proper couirse ie, nt the finie of the delatvery of judg..
aient agaiiist hinm au tire deu urrer ta apply for letive tu auaeud.
Rtule discbarged wittt uobts.

S E LE CT 1I0NS.

THE ACTION FOR A NUISANCE.
Wh'a.t is an itctionable nuisance? Tîtot htas become a very

difficult question toa nwer since the de<'isitns of flie courts
in so.no recent cases, whiere tire aileged nuisance lias Iteen tire
burnittg ai bricks near the prernises of te cuasspainant. lit
tiese ciwes tire Jatdicial opinions appear to b io t eonfic ting.
and cnntscquenîly the law on this auliject, whichi is orle of
freqatent occurrence, and therefore of sorte imiportance, is in
a very doubiful and unsculied sta(o. It is cortainly rather
remtiratible ta find it au n decided point at the pres-ant day
whether, if a tman carry on a lztwful trado, ar exercise acte of
awnership on bis land, such as burning and niaking bricks
therc, he is av is flot Iegally liable ta an action for a nuisance at
suit of a neighbour whose property lias been tbereby injured.
But goa it is. lThe firat crse wtaich gave rise to tiis question,
and bias since ]cd bi so rnue'b discussion on the sub*ject, iii that
oaiile v. Barowv, 4 C. B. N. S. 334. There the action wss for
a nuisance alleged to bave been causedl bly the defendant hurn-
ing bricks on bis osto laud neor ta piaintiff's btouse,,tud Byles,
J., who tried the cause, direeted thse jury tisat thse verdict
ought te ho for thse defendant if he carried on the burning of
bricks in a «proper and convenient place fur that purpose,
although. thse plaintiff's enjoyment of bis property might have
been rendered uncomrfartable by the nuisartce. That direction
wua uphield by the Court ai Commort Pleas, consiating of
Crowder, J., Willes, J., anad Byles, J., the Court beiug of
opinion that puch direction was warranted by the folwing
passage in Crn. Dig. tit. " Action on the Case tor a Niac-l

*So an action does flot lie fo)r a reasonable use of any riglit,
tbough it bo te the annoyance of another, as if a butefrer,
brewer, &c., use bis trade in a convenient place, tbough it be
te the annoyance af his raeigbbour.' la .Bamford v. Ttranzley,

1,S63.]
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31 L. J., N. S., 286, Q. B.; s. c. 6 L. T. N. S. ï721, thec
nuisance complained of arose froin the use of a brick clarnp
crected by the defendant for the sole parpose of makingr bricks
on bis own land, the clamp being placcd on that part of the
land which. was most distant froni the plaintifi's house, and s0
as to create no further annoyance than would necessarily result
froni the burning of bricks. IJpon this state of facts, Cockburn,
C. J. directed the jury, upon the autbority of Hole v. Barlow,
that if they should be of opinion that the spot was a proper
and convenient one, and the burning of the bricks, under the
circunistances, was a reasonahîs use by the defendant of his
own land, the defendant would be entitied to a verdlict, whether
there was or not an interference with the plaintiff's comtùrt.
The Court of Ex. Ch. beld this direction to l>e wrong. and in
fact, overruled the case o>f Iiole v. Barlow; but it must flot,
bowever, ha suppomed that, hecause Jaliamfr v. Tarnley bas
determined Io/e v. Barlow te be flot well decided, that therefore
the only question for a jury in such au action is, whether the
nuisance coînplained of be such as to rerîder tlic plaintiff's
enjoyrment of 'hi4 Ii fé or property u neoinfortahle. T1'ernajoritv
of the .judges wtîo cornposed the Court of Error in Bamford
v. Tuiiijley only concurred in this, that the place being proper
and convenient for the 1purpo8e of burning bricks or carryîng
on the defendain t's trade weml not alone entitle hum te succeed
in éiuch an action. That this is the correct view of those cases
would seemn frei the obqervations of Brie, C.J. in the case of
£'avy v. Lidbe/ter, decided hy thec Court of Common Pleas in-
llilary Tcrm last: (32 L. J., N. S. 104, C. P.) That was also an
action for nuisance froin burning bricks, and the facts of the
case werc very similar to those of Ifole v. Barlow and Barnjord
v. 'furniey. WVightman, J., who tried the cause at the spring
assizes for Kent, 1862, left it to the jury te say whcthcr the
plaintiff's enjoyment of bis life and preperty wcrc rendered
suhstantially uncoinfortable by what the defendant had done,
and being required by the counsel for the defendant te beave
also to the jury the question whetber the defendant had burned
the bricks in a convenient place for the purpese, refused to do
se. A rule nisi fer a new trial wvas obtained )n the ground
that such refusaI was a misdirection, and upon the argument
of the rule the case of Bamford v. Turitley having becu cited
for the plaintiff, the Court of Common Pleas took tume to
consider their .judgment, and afterwardés discharged the rule
on the ground only that Jlamford v. Turtney bad decidcd that
it was a misdirection te put such a question as Wigbtrnan, J.
had been asked to put in Cavey v. Lidbetter, but said ErIe, C.
J., " beyond decidïng that such a forin of question was wrong,
the judgment in the Exchequer Chamber doce not extend.
In the present case, if the objection bad been that the learned
judge told the jury te consider solely the evidence adduced to
show discomfort to the Plaintiff, and not to take into, their
consideration, in whole or in part, any evidence showing that
the act complained of was an act of ownersbip on the part of
the defendant, whicb was clearly lawful if it did not cause
actionable diecomfort to a noighbour, and that iL was done
with full intention te prevent di8comfort in respect of time
and place and manner and dcgree, I think that a miedirection
would be made out. It sems to me that life in a dense
neighbourbood, cannot be carricd on witbout mutual sacrifices
of comfort; and that in ail actions for discomfort the Iaw
must regard the princi ple of mutual adjustinent ; and the
notion that the degrec of discomfort wbich might suetain an
action under some circuinstances muet therefore do so under
aIl circumetances is as tintenable as the notion that the act
complaincd of, if done in a convenient tume and place, muet
therefore be justified, wbatcver was the degree of annoyance
that was occasioned thereby. And I would add, that the
judgment of Willes, J., in fiole v. Barlow, nppears te me sound,
altbOugh the question left by Byles, J. bas been dccided te be
wrorig. In the Present case the learned counsel, acting on
the precedent of .lole v. Barlowo, cDntended for a question~

wrong in formn but did not contend for his right in substance,
aceording to the principle I have above attempted to explain.Y

The judgment of Willes, J., so referred to with approbation
by the Chief Justice, was to the effect, that the right of every
one to pure air may be taken away for the sake of public
convenience, on the saine principle that private rigbts muet
generally yield to rigbt pro bono pubico. This ground for
making lawt«ul what would be otberwise an actionable nuisance
ie, bowever, disapproved of by Bramwell, B. in Bamford v.
Teurnley. " That law, " says that learned judge, -"to my
mind is a b5ad one, which, for the publie benefit, inflicts loss
on an individual withont compensation. But, further, witii
great respect, 1 think this consideration misapplied in this
and many other cases." Indeed, it is scarcely possible to
deduce any elear understood principle froin the various
opinions of the judges in these recent cases, nor would it
seeni to be easy to reconcile some of the doctrines which they
propound with7the older authorities.

In vol. 3 of Blackstone's Comnientaries, book 3, cap. 13, p.
217 (by Chitty), it is said to be an actionahle nuisance *1if
one' e neighbour sets up and exercit4es any offensive trade, as
a tanner'8, a tallow chand4fer's or the like ; for though these
are lawful and necesary trades, yet they should be exercised
in remote places; for the rule is sic utere tuo ut aUenurn non
loedus. " Again, he says: "If one erects a smelting-house
for lead so near the land of another that the vapour and sinoke
kilîs bis corn and grass, and damages bis cattle therein, this
is held to be a nuisance:" (citing as an authority 1 Roll.
Abr. 89 ) " And by consequence, " says Mr. Justice
Blackstone, " It follows that if one does any other act, in
itself lawful, wbich yet being done in that place iecesarily
tends to the damage of another's property, it is a nuisance,
for it is incumbent on bum to find some other place to do that
act where it will be less offensive." And after pointing out
that it is a nuisance to corrnpt a watercourse, or "6to do any
act therein that in its consequences muet nece@sarily tend to,
the prejudice of one's neighbour, " he characteristically
concludes with the following laudatory remark on the English
law: " So closcly does the law of England enforce that
excellent rule of gospel morality, of doing to others as we
would they should do unto ourselves."

The general doctrine contained in the passages above cited
from Blackstone's Commentaries is, we believe, Ptili quite cor-
rect. It is difficuit to understand how the common.law right
which a person bas to wholesome air can be lest, except byJpre-
scription, if the decisions in Elliotsonv. Fleetham, 2 Bing. N. C.
134; and Bliss v. Hall, 4 Bing. N. C. 183, rest on sound law,
which it bas neyer been doubted they do. It may be safely said
since Bamford v. Turnley, that the idea that the place being
convenient will justify the act, although it be done to the
annoyance of a neighbour, is now exploded, and tbat " tbe
convenient place"1 referred to in the passage in Comyn's
Digest, wbich bas been already cited, muet mean " a place
wbere a nuisance will not be« caused to anothor." Still it
would seeni to be the opinion of several of the judges that
the place where tbe act complained of occurred is proper for
the consideration of the jury in determining the question
wbetber there bas existed a nuisance or not. If the fitness
of the locaiity is te be considered, it surely ougbt to be with
reference to the situation of botb tbe plaintiff and defendant,
as pointed out by Stuart, V. C., in Beardmore v. l1 redwell, 31
L. lu. 892, Ch. ; s. c. 7 L. T., N. S. 207. 1'Nobody will
doubt,"' says that learned judge, " that to the brickburner
the place niay be convenient, and probably the most convenient
te bim that can be found, but yet I apprebend it is perfectýly
clear that the mere circumistance of the place being convenient
te one party je not enough to justify the continuance ofth
acte if they make the enjoyment of lue and property
unconifortable to the other, or if they may be done elàewhere
without thesç injurioue consequences foliowing."' Indeed, the

[JULY,
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quesstion ni' it nestq4dliî al ity,iir roit-o si bl onesîcirc ni malices Comnpany, who was loolcing out fipr some nue to draiw op an
unrder whiih the traite haï hoiî' varrisid on, mit iioirely lie aoswe%çr ti% %% t ientrial ulliti'red hy thn l>tth givcrnîr.ïnt.
aubo)rdlinnte ti the quiîun wvhether it bits heen i es rricîf (sn 'l'o uiniuer lis wlîiclî l)înnitig perfoîrînei this piece cç mervicn
an eubstantially ti renfler unîcomfnritblo tio plinîtiTf's gaîned humit ionie iicful conniectionls and an opportune lit 4f
etijiyment tif life nuit propertv, for, if' in faCt big lîfe and tho gen)t, Wblehl diSAiuled Orbe <if the leadiers <f tho westerrn
property fins been injurcd hy ânit fins iceurreil, Osera mioRt circuit, did 8til m'tira ftr film. Trhe ieador in locatîion handed
exist n îîctionatble nuisance, hiîwover nîoch flio defendant over hie briefs t.) Iunisiiig, who made flhc nionet (f the oppor-
may hava endeavoured to) prevent flie plaintifY froutt receiving tunily. Iliz crowiîîîîîg triumphi was lbis arguinentagainst rte
any di-tco)nifirt frnm the exorcise of olijectionablo trade in legal!ty oif gencral warrants dllvered in 17636. Ie was
question.-iA<O Z'ie.. inelobstcd for fils brief i,î thie fainous case te WVilkesq, whIo8o

niquaintasncc he lieid formced nt Nnndo'it, the Grecian, and
other coflf'a hanses ntout the Temple. whict fi eventy years

TUIE CHANCES 0F TIIE BAR. agi), were Btili the resort oC nicea of wit and phensure.
Sauiers flonrishied a litie before the pcniod whien legal Kcnyon rose elewly and fairly tbrougli the general impres-

I)ojoui casd t deendpricilall upn itriuend acton.sion entcrtained nt trne bar of tire citent of hie legail knawledge;liiur casd o ecn piniphl uonitrguan fîciMn but this impression was nearly twolve years iii roacbing tiro
11e made hiînself useful to is Party by soute wçell-written brief bestowing brandli of tire profession. It bas been said
pamphlete, aîîd the young Earl (afterwards I)uke) of StrOW8- flint lio occasionnlly supplied rthurlowv with law, and vrasi
bury was lus fîtst fricnd ; sUhi, wben ho wvs proposed as juni or bogi owr yhm u fgaiue
cotunsel fur the Saven Bîislop8, thley objected te film as teeoi gu ovr b l u.fgaiue
young (hîo vas then thirty-seven) andi ti ltle known. Scr- Lord Cnden (a .ludge'81son, Etonian anil Cantzib), went the
geant I>olexfeil insisteid un thieir retaîning hii, aîîd bid speeci Western Circuit fur ton or twelvo years ithieut succe-38, and
fur tic dofence laid tire foundation (if fils faine. at lcnkrli re2olved on trying one circuit more, ard then retiring

Lord llanulwiclcc, tire ion of an attorney, and bred ni> in sin uipon hie cwn, fethiwsli;p. li friend llenley (Lord i.ortliing-
attorney's Offtice, wua fiîrtunate enough tu obtain the patronî- ton> liearing of his detcrnîinatiun, utanageti to get hilm retained
aga of Lord .Macchesfield, and that noble and learned but as bis o wn junior in a eause of somai importance, and dieu,
muet unt;cruptilous personago forced hiut at once into ticeene itcfo h lnfile Lord Cautden won thte3
front rank of tha proîfession. le was onîy twenty-nine ycars cause an d prospercd.
of aige and five yeare' standing nt the bar, whien ho was called -Lord Mansfield came to the bar with a li reuation, but
up froin bisi firsi circuit tu be made Sohicitot-General. 1laving itwass rather for literary taste, acconîplislincnt, andelquence,
little or ne leading buqines?, it was confidently expected than l.lIfe " drank champagne with the vite,", as .vo
chat lie would break down ,but luis talents and knuwlcîlge Mearti fromn Prior; and Mn. 1lahlday relates, that one mornsing
proved equal te thie extraordinany coul made upon theni. Mr. IMurray, was surpriscd by a gentleman of Lincol.i's Inn,

Thunow dshîd ino prctie wih te sate sddenessean \ tîou~k the liberty of entering h*.s roont witheut the cene-
Thas o i debtsd for bi llrtie pateti th oa uh oenî,and monsiou. introduction of a servant, in the singular act of

did not otîtaîîî it by tire quality fior irhih Luord Ilardwicke practisitig tire graces of a speech at a glass, while Pope sac
vas f4imous-bowing, 8miling unbatniý.y. Ilis favouritc liaunt by in the chonacter of a fniendlv spectator. It is freut a
vras Nando's coffeo-lhouee, neor the Temple, viiene a large couplet of Pope'@ we Icarn ho lioeh finst becaine kuown in the
attendance of professionol 1 iungers were attracted by tic profesion-
fonue of the punch and tic ch..irmt§ of thts landlady, wlich, the IlGrai'eîl as <lion art ivith aIT tlic power of wordh,,
sutaîl wît8 said, wene duly admires] by and at tic bar. One Su lioown, so lionoîir'd in the Ilouse of Lords."
evening the DoligZas case wvas the tapie of discussion, and Apeeo ahstu aoidb ibr
soute gentlemen etigaged in it iveno regretting tho wrnt, of pecofbtothspridbyCbr-
a competent person tu digest a tass ofducumentany evidenco. P>ersuastion tipe bis tongîre whcene'er lie talks,
Thurlow being present, une of theut, half la etirnest, stig- And hQa -ha 'tiiubers i the Kiîiiwi Dexkzi walh-s."
gested bim, and it was ngreedl to givo blmn tire job. A brief le lse portcd te bave saisi, thathe neyer knew the difference
iras delivered witb the papers ; but the cause did not corne on between no professional incarne and three thousand a-jean;
for more than eiglit years afteruvard, andi it was a purehy col- and tho cise of Cebber and Sioper je epecifieti as bis etarting-
lateral incident tg) îhiich lie was indebtcd to buis risc. Th1is point. Thoe tradition gces, chat Serjeant Eyre being seized
cm pînynient brought hlmr acquainteid witb the famious Duclîess witb a fit (tic god whoecute the kaot always cemes in this
of Qîuecnsbury, tue friend of Pope, Gay, and Swift, and fan question tble shape), the conduet of the defence devolvedl on
excellent sàdge of talent. She 6aw at once the value ef a ura ho after a short adjourmeLt, granted by the faveur

mnlîke rhurlowv, and recotnmended Lord Bute tos8ecure him Jof Chicf Justice Lee, madie sa excellent a s;peech that clients
by a eilk gown. Hoe was made King's Coonsel in 1751, rather nusbced te 1dmi in cnowds. The case vas admirably adapteti te
less than Beven yeat s after bis cail te tic bar. lIe ran greater bis abilities, bcbng an action of cî-tm. con. brought by a con-
riske than Lord lardicke, because bis business had been niving hu6be.nd against a veak yonng man of fortune. But
hitherto next to nethiing; but hoe hod far more of the vis ev the story wi apocryplual rit beat. There ie ne mention ef the
da, and the unbesitating self confidence wbich enables an un- Sergeant's ilîne8s in the printed accounts of the 'ria]. On the
triud man te beat down obstacles. eûntrary, aspeech by hlm, is duly reported ; and it appears that

Dunning got nothing foir snoma years aftcr bis coul to the Murry. a fourth counsel ini tro cause. Hoe certainly
bar which vas about i756. 'Ille travclhcd the Western Circuit," mai peh, and probably spoke woîl; but tva diebelieve
<.saýys the histae>ian of Devonshire, Mn. Polwhele,) Ilbut badl the traditioûn ýwhicl. maltes h1dm the bero of the day. Ribier v.
ne, a single brief; and bad Lavater been at Exeter, in the Sioper vas tried in lecember 1737. low could a man,
year 1164, ha must have sent Counelor Dunning te the lies- "-se known, se honoured"i for his eloquonce F'e raiseti fri
pital of idiots. Net a featune taarked him fer tho son et wi-- obscurity by a speech? It was a 8tcpping-atene net the key-
dom." Hae vos, nottihtanding. recommended by Mr. lIue- etone.
sey, a King's Counsel, ta the chiairman of the East India When Lord L.oughbonough first came tm: London ho was a

constant attendant at the green room, anti associateti with
*Thiss in<eintlng amont of sie Sist suceue of mny distingulshod ju5Ig8 Macklin, Foote, and Sheridan (the father of Richard 33insleyl

ndTY cenewstkr ri nodnna tlt ~;br4 euw LJ I asajsted hlm, to caftean down his Scotch accent. But the
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nitn cliaiîee wagi uit îîeglveted I c. i4~ii stott 'il Bi lswd I 'm. lie %ras "',emgMrIî,drwi /diiinlkeplMicot
,Jolinson. that lie sit,iteil Stralii the ;îriiîîîr, a cotiuntrytanîî wçliiî-i io îis M.ki'î by tlie Adiniriti. For titis iervivis lie o
ho got faillii eniffltuyed; il nCitîy vaises ; sit id lii s bro titer iii-lt, etî îi ved al batik faible fior £1 *OUO, w h iil lie rail off b jlunrimi ils
Sir Ilionry Frbsine, lerovi.ired bila he patrounago of Lord ihto. ithe faice tif lais frit .eildexcliioing, -Voilà te lion-
WMien a avis taf lecided, tale-i t aloti gooil coin nexjoui dites nid su it of t'w 1- Inefl H'I e was cuir moad il utw o r thIree <i ler

etamau oui trilles, shoîre id ne icecssity flir spjcuilatiiig on tic ciièzes tif publie isiterent toai ncc.uità of laim naval kniuwledro,
preciso cause.- of fas succesi.I aloi the extraoîrilirar pbiwern lie diup;lnyed ini tîiern dpeeddly

'i'loro id lîardly a surviving friendi of Lordl 1rskino'ts who lfd l it I îrgte goinerral buiniesst. It is iiuaw nokniîwleged thitat
lis nul he&i'.r thei Iiistlry oU luts first Iii'ly luit frnui Itis owi 11~kne' ht quility wnxi t1le une ordtay î'e'eriwotJd
lias. Thei authtar of the " Clubs of Luîîidoi" laits utideruitkon give issai credit I*or-.%ngiîciîy ili the eoîtadîct of n cause.
tu report bis very wvjrds ;- I Sir WilIini Ionpiqsalade l;im, fibrentile delui aimait the Rame

-I liail scarcely a shilling ins my pocket iien 1 got miv firqII simue alé Er.4iiii, lliîuigli nevotrîîing te $lie acîunat given :n
retainer. ht watt ment o sie by ia Capîtaitu iligillie tif ie7 Mîiss ISlljiwkinm'sIl INCuitirg~," tit lier birotieor'o autlîority, witlî.
wlî, o ldt ait office at tho liard tof Grî'enwielî Hotspitai ; atii ottptîie an equaliy faviîtrablo iinhiresstiiiui. lie spoke

1 wram to s;hov calise in theo Michlinînn Terni aganit a rile Itîr nenrly an lîtîur ii a iighîy decinatory toie, anti with
that hll been obtaincti ini the preceîlîng Tecri coilline oai falli '.îuiied netin ; iiiprcseing nil premeîin, wlînlhat crer hearil tif
L) show cautse vhiy a crinil iniformiatin foîr a liblte, refleet- Cicero tir Ilortensîus, with the ilief erhit lie lad virked fii-
ing on Lord Saîuwich'tt cîuntuct ns g'îi'ernor oif tliut charîî.v, 1soir tip ii the ntotion tif 1l;4 being tino or bîitl of theins fîîr
i<lauulîi suot lie fuledul gain.4t Muai. 1 lînl unet dlîring the oni'g ilie occafsion. Beiuîg littie aqutîiîed with the bar lie spoke nis
vacatiuon, tlit; Captain l3aillie nt t. fi iend's taille ; nnd &aller al case liavîin- Iteen arguci by Il olle Nlr. Badil genitls-
dinner I expreit-ed unyseif vrilla sorne îuarrnh, prsîbîbly wj.itl mai in largo practisti sitting in the flrst ro'. 'T'his eaumtîi a
Mtoie eloqucnic, <on tlîo corruption tof Loîrd Sanwic u s tirst tiler ; huit the grand effeet n'as yet w~ cone. TIhe caise in-
Lord or' thi Admîirtîity, tnd then adverted tu tbe ttcandai'tîîq î'IIlred certain famiîy disagacements, tint lie bail tîccastîon to
pr:îcticc imptîteil tu lîin vitli regard tii Greenwich Houspital. meontioîn al gib7orno.ý.. Some wicked niîg îuld himn lie hnd
B:iiilic auigged the person îriu sait nexto tiiu, anti aekcd whi. Iteen too liarîl tatn hier: soi, the day foîltîwin g, lie roseons
1 n'as. 13"ing told that 1 liail juîst liemi called tii tl.o bar, natl the jtatlgfis. hail taken their denls, and baigna in te Moinie Itigli
had been ftrierly in tîte nnvy, Baiîhie exclimred witl au, 1 tne, andit witIi both handî extendod-" My Lords, 1 have been
cadli. Il 'fen l'Il bave faim fîîr nîy etbtin-;i 1 'l 1 trudtged di inI infutrinet. tdu my iiez pressAlel miortification andl regret, that,
to WVesmnsiter liall when 1 git lthe hirier, anti leing Iie juin- in 'hîat; I ý 'stertiuy finad tEo houeour tAsi te to yor Lordehlips.
iu.r ni firo irho should lic heuird betfîrc te, hicî'er drcuait tItJia jdrîodh eutn'yia u., neabro.
the Ctourt n'ouid hear nie nt nil. Thli argumnut caine on. l1e got nu fit a her : solviiiiîur riu faluuloe ; and, Mi) seti as

Dtanning, Bleitrucrttft, Wallaice. Bîn'cr, Ilitrgrave "'cre sali tiejittigets cutulî sjienk for lnu-,hiin,. they liastenuti tii assure
heard lit considerable laith, anti 1 n'as te follun'. Maîrgrave I. itti tiant ni) ilapret4pi un infavotiirible ta> Miss -% tioralut

-%vas Inng-windetl. and tired the Court. It n'as si lad umts ; lia1 been torde uptun the court. Ntîîliwitiimtatiâing tIais in-
but, as my gond fortune wtuil have it, ho n'as afilietu wjtl auspactoos conmcncemîent, and )lis fondneîs for literaturo,
straîigury, andl ias olîligeil to retire once or twvîce in the cotirse ,Jouîes obtu'inted a fuir sîtare -if butaine-'. llit Il Euitaiy on
ofluia largoument. Tlîis pr.ttacteîl tho catiseso long, tliat, uîlien B.îilinentuî" id consideredl the best wrilten Etaglisi Iaw-bottk
lie bail inishéd, Lotrd Maniircld satid thiat the remnining iO o. aiPractIeili euijet. Nie cln 's iltîcd iluligiîde OU il,
cuunuel îilîuld bhlektrd tAie next rnurning. 'Ihlis vrita exactly ftr style atad metîttî, except Sorje.îut Stepben'd IlT.reutitte oui
wliat 1 m ished. 1 liad tlîe wlîtle niglit to arranîge in nîy the Princîpies of Pieading."

clittbers ivbat 1 hll te sav thc asit mtirning, anda I toiik L,îrd Elienotirotigh poirsued the rnost lali-nts path ta dis-
the Court wvilla tîjeir fticuitie.3 avrake and freshatneti, suieceetîcu tinction. lie practiseil Meverji vears ait a specitil pIcador, nnd
quise to rny on'n Hatisqfitctittn (sonietitiies the sttiregt prîttîf tuat jîtineti the Norîlîern Circuit with a fI*rmpd conneotion. Ife
yoti have 14atibfied otlersl) ; and as 1 niarchei ahîîng the hall lir8g rose into fume by fais defence of Warren llasîtingti, avîo
after the rising (if tho jutîges, tîte attoneys fitieked artund me emipiitved hai at tAie instance of Sir Thiomas Ituaîhoit, a
with their retainers. 1 have since fiuiurislied, but I h ave connexion of tAie Law family.
always blessed Gud for the providential strangury of pour - -

litrgrave." _D V S O
Xu a more partietlar, and apparontly more accurate, note DI I I N COU RTS,

of îtie sauie etory, takien by an cuninent poct, it iii stated tîtut TOC.lFPOÇE'S
tuet other cwtnsel proposeil t conîprooiiso of consultation ; Ai ,b«muarions on te ,tdged tf Dirieton (îut, or hanngî any relatonu Io
that Etakine 8sud out, vind, that Bai1e flung his armaý round Do; stien nmyuti. cire înfuturei te k idulred wo li'ht Jits Itti Laic Jorni,
hie neek ini il tranbport of grateful coînfidene. Aecordiuîg tii H-TT lui Otre"
tlis note the raunier of retu.îning feesa whiic Erskine sîliti Ail cl/er (boimunicatto'is are as hftherta Io bc addreseil to 1'he Blitvrt tif mue

lie carrie haumie -,eres sixty.two. îNon' reîaining fees are Law journual, lturonto."
usually pii to tAie clerk nt chaiiibers ; but t4king tbe state-
ment Io mnean nîîhuing more titan tliat bu.-inee cam~e in vcry STAYING EXECUTIONS E2? PARTE.
rapidly incpnsequenceof thuispeech, ai ill weueua be pilrdoued V r
for 8uggesting thist the repotit of the periud do not heur ouat W eturn, to the conmmunicatiou of our correspondent,
tue ttoppositiun ; îînd that the speech, excellent ne il. w4u8, wa8 which bas aIready affordcd us a texu. for cotuuientary, ils
niit of the sort ta vrin the conufidence of at.torneys, particuhuîrly. refèece to practice in tic Division Courts.
those parts whiclî brought humi int collision witli the Court
The effct in tor dt.v would strongiy resomblo ahbat produeed Our correspondent says :-"1 In ue counîty, the put-
by Alan Fairfurd; in' tAie case of eeblva and Phitiotines :-tice is for the Judge to stayecuinju t hnso
IlThe worst of tbe whole vras, that six agents ivho hll corne yeeuininteb dso

taD the 8eparate resolotion of thrusting a retaining fce into the baiiiffa, wiuhout notice te tho plaintiff or hbis agent,
A.'ana's hbanal as lie left thbe court, shoitk their lieadit as they upon the morc e.rparle verbal or writtcn application of' tc

returneil tbe money inot titeir leathera ponucbcs, and aaildendn. ihInc no sycas1grals,
That tîte lad us-as dorver, but tlîcy wo)uid like ho sec nmore o d nat hcIne o ilast ra us

bima bef)re tbej engagcd him. in that kind of ijîuines&' nconvenience and uncre.tainty iii the collection of debtt,



for, when the plaintiff, supposing it, colleecd, cails for his of thec danse, andi a groqs vi-olationi of the vital principle of
money, insteati of getting it, lie L-3 coiifortedl %,ith a judge'8! justice.
order to stny proctodings'." ýVc have taken ioccasion to qpc.ak te two judgeq ont the

Wo assume that thîla stny of exeution înust bc ordereti subjct-onc of over 20 yeirs, and another of over 15
undter the 1ORth sce. of tic nct, whichroie that, years experience in tc Division Courts-who both linoet
exeept, iii cases wlicre a new trial iq grantcd, tic issiue of the idea of -m.aking an ex parte ordcr ; andi, in all their
executien shiah tnt bc postponed more titan 50 days froin xpericnc, lîtid never madie half a dozen orders urcer Uic
tic service of suninions, witlîout the consent of tule Party clause.
cutitîti te the executiori; andi tiien enacts as follon. - Tho' proper practice we take te be this :-thc defendnnt

Blut in cape it at any tuei appears, tae i atisirîctiolî et applies, on affidavit, to the jutige, who grants a sumnions
tic Judge, by offidavit or affirmation, or otherwisc, theI te Itear tic inatter, with or without stay of procetigs, iii
any defendant, is unable, freont sickncss or othier Aufficient, the racantinie, as may appear proper, or dirccting that the

lcause, te pay and dischargo the debt or dan-ego plaintiff $hall bc furni.shcd with copies of the nffidaits,
lrecovereti against himî, or any instalment thereof ordcrcd upou which , application is founidet. On the rcturn of
4te bc paiti as atorcsaid, the Jutige nîay suspend or stay the summnons, tho parties arc hecard when the order is mnade,
"any judgnient order or execution given, mnade or iseued upoii snob terras as mnY scemt juste or the summons is

in sucob action, for snch time, andi on snob ternis as bic dischargeil.
"tliinks fit, anti se, frein turne ta tuwe, until it appears, by Our correspondent lias net, in any ca.e, girca us the

"etu 1iic ie proof, that sucli teînporary cause of disability naines of tie jutige of whose administration he complains ;
balis ceaseti." lier doe odesire te know thein . la ssufficient forus that
It ia ob;iously improper, under thia section, te niako an we have, in the character and position of our correspon-

er parle order : both parties should bc heard before the dent, an assurance that the facs hoc states arc correct, and
Judge nets. There nîay bc cases wlîere a sudden ciner- it becomes us te speak frccly of a practice which wc
geney nîay warrant a jutige iii staying proceedings till a belic-ve to bc unjust, unexpedier. , and dangerous.
certain day, or tili the returu of a suiuons ta the plaintiff
ta show cause ; but, as a goecral rule, ne ordtir shoulti be THE LAW AND PRACTICE OP TITE 'uPPER
matie under the clause that would mnake it neccssary for thc CANADA DIVISION COURTS.
plaintiff te apply te rescind it before ho coulti act on his (Coanutedfrant pafge 99.)
judgMcnt TECE.' UIS

This je eue cf theso powers that should be mestsparingly Cl-ka TU CLERK'Se Do heCunty tore S. ti
used. The power te sten bctwcen a mnan and bis rights clrsrcfnîedbthCounty Attorforai for mkn theirreurs
calis fer icli delicacy lu ita exorcise, and ne judgc slîouldcenywthfraf iknghserur.
step bctwcen a judgment debtor and bis creditor unlesa lie Thc manner ini whieh unelaimed suitor'a manies remain-

sec Ui 'wolofaca. loweaua jtig hosatsfid ~~>in- in the court are te bo disposed of i.9 givon in the
fansa, hering only ene side ? How cun he te sure thiat ail folluwing sections,
the cireunastanees anaterial te ho censidered are laid befere 45.-i Ail sains cf money which have beeu paid jute
him, uuless both parties have an opportunity te be heard ? court te the Use cf any suiter thereof, andi whieh have
Ilow eau hie bc ia a position te knew whether hoe shiould remaineti unc!aimcd for the period of six years after the
"lsuspend or stay " the executien, or say what are proper saine were paid inta court, or te the effleers thereof, and ail
terus te impose as a condition te doing se, if fic docs net sunis cf money, whcn this Act takes effect or afterwards,
hear what the plaintiff has ta say ? in the banda of the clerk or bailiff paid into court or te the

How easy it would ho, under the practice stated by czar effieers thereof ta the use cf any suitor, shail, if unclaimeti
correspondent, for a defondant tW malte eut a prima-facié for the period cf six years after the samte were se paid, hc
case by suppressing somne material or echlateral fact, whicli, japplicable as part of the General Fec Fund cf the Division
if brought under the judge's notice, would induce him to Ceurts, and lie carrieti te the account cf snobi Fund, andi
refuse the application. paid over by thea clerk or officer holding tho srme te tho

The jutige Ilmay suspend or stay " exeution-mply. Ceunty Attorney cf bis couaty; and n persan shail bo
ir.g the exercise cf jutigmeut net arbitrary discretion, entitled te claim: any sun which bas reuxaineti unclaimeti
but judiciai discretion-in view cf ail the l'acta. We have fer six Year"
ne hesitation in saying that the practice of grantiug e.xparie 46-11 Nc tirnc during which the persan entitled te

spn ion La nmenstreus perversion cf the truc nieauing ehii such aura waa un infant, or femme coveri, or cf
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n îtInfi uiimnl or out oJ the ro ine, "Ikali be <dli n i tl t >str prcei g eit>g had at law for the reeevctry
aîemilit ici f< IÇ i lC e >i';cr'o~

1Lulý No 5, of <lie () iral 1lue. of l>a(vpuxd' 'IVtiS of tI)i.. 3 -iUn lirî;re in Z-oute Seil8t public
that î. thý etiter If e-7rounî. I1 et nll bc nlale %vitlt(ut «Iy 4lra ad scýcr.d of 0tc provii,,s int the (',îha~
,Ieci;tl order frot the judge, insviiatviy afier th lii Gthî 'cts of' catid.î, 0(4 ap. 12, will bc fotuild tc relhstu tu thoni.

of Joue atid 3 1s, day of >oebvycaîliy, ace>irdin- <o a la ewse of, ilie ciîauî rctuitV, or death of a ckerk,
priescitibetd firin. Aud uie So. v prut ideq tlbat a copy nl', ail IiuoUI)tS, mouney, bouk' ap.z, und other iîîatterî iu
the li'-t of illiclainsed suitors'' s1ules sha h trkteSutiilied hiii hn~eso y virt»Li of', or appcrtaiuing te hia offiLe,
in the tionifi of1 *lauary iu eadil yenî t»> ste Cuunîy Aitor- beeoin site yopeîy of' <le Cioîîîy .'iuorwy oft le C&uutY,
ncy, wicil flic lonies IIi »hîoued iet il ut li-I~. whlld <hio sît ill <te ppuillnt o f ualtl)zhr clerk,

Bailii's are requircd te suake rellirils l3outil wiclh regard <o whiouî <boy tIre to ho delivercd When lus >ecuricy cesve-
te process <in their biatds and mitcîes reeivcd by <heit n lu met is cuîocd(sec. 47Î). And any person wronglkily
thie cxeeuttou of thoir dtttie!s, (l1.t.le 12) :i- will lie more holdinig or go2ttiugý pseio a ccoonits, bocspers, or
particularly cioted l<.rfc. Ri 7 provides 0bat bailifFî. Iiuaters belvugiug t', <the isrt la uihty of Il tuadeineannr,
retor»s shaHj le flied in thie clerkh0s <OTicQ, anud bo open azed i,4 liate o bie cottiniâd to geol,' there to reuiain
withoiut te te the lnspctiùtî 4r aziy person hziterested ; and wilhuut bail fil ho lias fully a(Ccî'uuted for, or d*'iVered up

thatt te clerki %hall examîine suoli returns. and if found cor. bo <le Couty Attorney thie malter ritheld (sce. 4S».
reet and compltte Wîthin fen days afier the rectipt thûrcef;f
cndorsc <liereon a suculorailuuî n t he fo)llewing words: UPPER CANADA REPORTS.

"I have caret'ully esawiued fie withiu "<orn, and find Quus.'s
the sanie t) lie full, truc, auJ correct iu every particular tu (qre <CoE F aM br.
the best of mny kitowlidg(> and btlief. ~b .IOISN ~, Mrc.eRpe~ 5 bo.

IlDatel thie - day of - 18 I[aaaY NiCCtA), v. MAa NICÀtxs.
Il-- Clerhk."

lIfthel elerkh filds the returns incorrect or inceimplete,
lic shal furthwitb nofify tlie judge cf' the sante, aîîd cf
thie particalars thereof.

Ail fées arc payable in tlie first instance by tlie party nt
wbose instance the proceedings take place (sc. 50).

The 53rd section declares that bailiffs ueglc<ing te returu
process or excutions within tlhe <unle required by law, shall
forleit <beir fees theren, and tixese tees Ilshal bie held te
have been re.-Pived by <lie clerk, who shahl Ieep a special
account ther-of," aud accouat for and pay the saine ov'cr
te thie County Attorney te terni part ofth<le Gencral Fec
Fond. There is, aise a general provision that, meules
arising frein auy penalty, furfeiture, or fine imposed by
the Act, not directed te c o therwisc applied, shail bie col-
lctd by tlie erkeof the court, and by hini puid over te tlie
Couu<y Attorsicy te ferni part eft <le Fece Fond (sec. 190).

The pnimary object of tlie bond te the Crewn liefere-
referred to is ta seure thie due and regulzir performance ef
that braîscl of thec officcr's Jouies ivhich relates te tlie fee
fuud monies. The quarterly retuos, according te thie
instructions froua thie Govcruuicnt, are te lie utade on alst
Mardi, 30<1< June, 30th Septetubor, and 31st Deeuiler
in cach ycar; and acsy cierk faîiig te accouut te thie
Couuty Attorney fer tlie space of tcu days ufter <the exami-
min ef his quarterly accotnt by the judgc na ~odu

te, tlie instructiens to <lie -' auty Atterney, te bce reported
te tlie Attorney G encraI of Vpper Canada, with a view te

111il-Oniitueffi.
"I. Mda.1MeCa* niiiitown,%hip cf . .ae'b b'ttf !o 5 et n,.tn

.Il' wak,aw ,.. r., hi. i> i,.lI' W i 1, >-la,~ nt in tbf, iozinî,cr and tin
f iai .f1.iu. ... IaIe. gowri and ctsltl. i l and tx.qi)agah ta nY di*r

M'.ni, beroy reokiug ait otber ad turier wii by Moa ai *Dy Iln>. lsfre.î

counexwa ,.itb Ibo par&cnalty. i: T ý. Vie., Ibt.J]

Ejectmeut for lot 10, iu thie cleveutlt range east hfatrx
rond, in the tuwu of Owen Sound, and the South. huIt of lut 24 in
the tenîh concession of Sydenhamu.

IThe plaintiff clanied as heir-law of one 'Michael NMcCabe, <he
delend:îut ai devisee ltider bis will. whicb was as f~ilows.

I1, Michael MeCahe, of tile townshiip of Sydenham, Southi halt
of lot number 24. tentb concssion, couaty of Grey, Canada iVe8t,
dIo make and cumain <bis my lest will aud testament, in utanner
and ferai following. all of my esttte, olisand chattels, 1 igive
and bequeatb te my dear andl beloved wîfe, Mary MCbwhom
1 uuilate, constitute and nppoii sole execu:rix of this my last

will and testamuent, hereby revoldug ail ether aud former willa by
me nt auy tinte beretofore tuade."

At <Ieo trial et O)wen Sound., before Richards, J., it was objected
that thîs was insutbicient te pass land. and flic plaiaiiff isr cou-
tendeil tbat the testator wben be malde it was cf uutsou<td iniod.

A verdict Iîaviug been found for defeudaut,
Roert A. 11arrson moved for a new trial, cit7iug Chife v. Gibbons"

2Lord Itayd. 13 5 ; Bluchaan v. Ua~rrieon, 8 Jur. N S. EiG5.
1IA(A-ry, J.-l have read the voluminous evideuco nt the trial,

and ame clcarly of opinion that khe verdict is riglit on the monits.
1< was otljecteil <bat the witl dots neot puss rosI astate.
1< would in my juilgioct be a reproacb <o the law if on suob r.

will a man abu<tld bo hcl<l te have died iutestats as te bis real
estate. inclading thi ery lot which ho uaines as bis place cf aboe
or resideuce.

Noîwi<hstanding theo ader cases cited, 1 tbillk the real estate,
would bc hald to pass at tlie pi-osent elay on words like ihoae befatre
us. The tcudency cf ail thoeumodern cases atouts tIosue te bcefoi
;ook -t the platin obrious ravauiung cf words.. uueutbarrassed by

1 ecbuicalilirs wbich colild ai'ver hart occurroil te the minIl of the
testaler. lie are seil e sy becnuse îLe wordl I esIate," whiclh
by itself is fàdttted t e oquite sufficient te pus reilty, ia joilIed

[il (J L r,L A W J 0 U Il N A L .
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te words of mc persoility, siit iià 1501 known ilidividi a cres, moire et~ to 1>011, kintn her, Ille esoiil 1'izntbeth, ber
aiinicice i1s (0 le lie~.bit' oei gz fcr oser." TJ>e %iîll îtieî ptroceedi
1 bavie nlo doubt whlta'.'Vr tit thi on 0c o r(. caseli in wvhich Ot Il "To ty soit JAin Plihi give oind desiît aýl îlhac my reil

the iVIIOIO cntxi of a ill (îli t wurd "l tul nie'. bogrcoiesten sii:îii, lying. nI, bellng lot lîillber fise izi liie f'inrtli C<n-
te c.oiiy But Iie- M;ll be&ire ishei taW lb , it« il Ckar CL$sion %:f YDrnîOUZli, 'Ii thc Lownitx DlNîrict contallng Iwo0

intetion, tO a 15 of eçCtýy iliku? li Ilin les, 10011 as b0huadred «crt", bc ie b so'e more or lv i Jnu alio 1 giviN and
ahnd i iiec »athing to rutict lb,' litinteg of Mei Word.* beeti toil 10 y S'mh S'in Ji%»)l aý$Ilmvt nuy rtuI estate ,ie

Sreftr la Sire'field v. ('omprr, 27 flIee. = 3 1 ?,l uoeD V. fud- lyirig, aveil boiog loi euîniior six il) Ibo Îf.îrtlt cîneeof liir-
ditcr-., 1 î Ueai. 210 ; Car? et. Iodr»i,2t) lleaq. 1.17 ;Fatero» nioitb, ici ilme Lowilon Dm'.ricz, coittning tiro hiunlred bces.l

'v. Marieo, 1 î Jur 77$, Ma1àor <'( JlçumilID» V. Ilottfon. G Mco bb saune m'ire or tu btolil utit hutu. the i.ni'h johnt Peilau. bis
P C. C j 6 O'Ned V. tmcrey, 8 U5 0. C' Il 3 12; ý ad Dit rvanci r. bleirs anu -gus for eser , lenit iii rase of the next su1r'i-;il Mille

.&qs. l A~ E 7216 fr-ont %sçiîcli. 11nse is hîtrg~lol.lerarr'moî Kot the lige o:f twomilyoc yenrs. 1 gi-' aulez btýuttil
I thnik bowre l-i'ison iO ille. ta latihm ille ioAr Hm lr'ilo liftli mîdmc i m tlic FQDrtb ýou-

le'.r Ciir. -1tul refuged. ce*s"iOn of lhe to î'bip of Yttrineutl?. il) tîmo 1.)idon >z'r,
_____________________cantliunung 115 o»d )icree, hol trio twiic more or lets, tai lol'J

iua: i he h umile loiu, heJiirs ami amis,.. for éver - aî1( if uit
M&U..; III.rl. P«iLMiý -- T5WUi.- GRAUA. mf îyellth My ltle t) tire iul lait innjnil'a ýbloiu b", fIue-

îî~-cgreh- voet tg< la loi tionatile, 1in that cz>e ilesirc nîy executor4 rofo npivde'h
TiiTeiatr.ui in lu t'u, wri tOlt Sl Bach 1 its iOVy le liûC,'S>iry te lîi'ietre a jettent for Ilme

"'(l' Uly 14M J.îbîm l'iillai t itul- la k)15< muy estî ait, >Ittie, lmia sanie front Ie irctars of the 'îiii ''îtî nt Vcoit, oer
ala being4loi nuimbfer tetiSLUl iit'iTOau~f tb> îbiuý wluoeser Mamy lie legallys nuiboî tseo.hl tadu ".

al'u eti 4 omie .,d t'. ueziti (- rnîy -aid f-41 Ji.tin uf iloli. illy r'o etai-Ts i agtr -,itit)Dýyelepi nddv-dûlta
si ieng A1.4 >s.lnu Itua ornur ix i th 1.iunib :uuouen~f yâmnoitb. bus c"imite bLin-- loi titttli e en s'omît of the t<rIuc I-t'i, in the

la lia.jatn i î, be acij a t-ie nioni lir" hCa ownhp of SûuIhwOl'j, in lIme Lulido< Diî triC.cut oti ning onte
'li: î>i,'i.u iex auv,;; mie le-li' harrriîi5att&e.i< i ye trs," hilrtd acres. nitore ortes "to bl)l unie lier, Ible siid Elizabeth

tui ie ell'egi ta 'lecl beimtls h -iIN m'd., 1a'. toit', thîe vtid uis ii. loi. lluyle, ber bvrns o» oaimi for ever;- neI' in ceue thhat tier "nid
hdraad~lgeiLrerer 1 Te blî dauzher XEu elves itibes l«L i loo'i Elizabeth Doyle Aiall dis' usiîut chiilsren, thîco thme sitim lot cf'

tinia ber, lis iialii Y. lier hda.s sued U.ss'Iga. rît rrz And in tatie ttlii tus as
È. :,t aie ms- oitiim hlitrtn, i-nvt la' msid )ii of isid j411 be etOn, ld shahl ho C(uiUmlv i15ide tetwceea My i-i5iig bieiyS."
1,s1ti-re Mny ýurl)ltegi u-i. T' situ dati:ghteri ', lis gais ottier tend,. To hi-o diugtscf-r thsrinet Phîiluun he gase ani) <lesisîl I <lîg

1 Iohuld Io lii "id C. lier' hifg~ Alla 48>'5t.tt 't ive'." hIn rit, A ditiIilttr hie Test ceinte living t0)e iîiiîw ~ htalves of lot. i niiberq six
stiuiuutsi ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~evn andir dbssf' uut oihd.mtt- lln-lmi."0h-d1 em"lîu i' i ie soventli conee-'mtion or eiglîtt rang nrdi

aheIistî sdifa s-enil»C or sucs' lis gîîsi, înt fi" te Il.tsigliter C, 'li-r luira of h'le Longt Wils>S Rtond, tri %ie townshîip tf Carriltiot. in the
ana ooigus for tret." sied lotii t, tu e mis' datelir tlub ýii.tkI Lue bus- cf li Distirict of londlon. cualîinnug tlîree buuuîlrc-J acres. mrn'e or )oe,

ud., arhiw" For ss-. ' ted If soti I»iihtf.r i,uuowd dii re ursilmata tier î o)t lt o' ohrn' brhcr si sin
lisa t'bilr." (trent~ 4 p%1''îï, 1 îlî.uuî,îucr E.:. us-r hoirs andtuiailîus elt oe etesjICtirn jac, elirdfntsigifo

fris7lei theebisssiti, u ui,.,,Cl.T.iitsllata i-ruu' ever.
draihi" lt 15 tud E. »-# iliigit- tiir,. sie sli aet,-n ot-n ut Inî sth" eec of the Thie testator then ,hî'visei cértaiin lnde tr In cîsili expecteil tobo
.fl'lem~. .rîî ahu t,'es cou te-r i ira a ',i 'for e gra tireu banOf bill wife, Eliztiii t'hilan, ini the follîiwiuig mnarner

AIÏ'r teil IXru't-c'- e,,Oî.i' ins ftlir mile let ilf mryeett.'rrrlu "And ini cise ri d-tuglitsr -hatl1 lie tegtten lîy mie of thue titi) of
do*lsa'l týi t' dild-n shali lie tit.uit'st teo llt'tr lis und $tOrOMart, fuor s-i-.My %zaii beliîred wifi.', 1flbi-uheb Vhlaîn, 1 give til ult5ii» 10 suich

sanie tîinsitrc Alîl tat lu, uul n uuu Iid 1 Illafttl.h.~ ea datugliter li tiebnt mny reli c-itIt siliuaie, l>'ing, nuis beiî,g the
lieoatlrcui 1srstuw~rsaros-1to <obîItorstulliai0ataetta ~oth-aslrlyhîise or lotsî nmbers sevcn oi eight, ili the

Afi,. ilard h suui',rt .dit tht h8ePtsfer en twib beftti,' elttia. las'ê reventh concession or cigbh ringe norilu weesîrly of' the Long
houa-c lot,' st leu Ilel-s.. oiiî, lîîsîis-ir tut hîii -t et U md Woods Rond, in thto <wn-uhîhi of Cirruuutlnc. and in thie ttuict of

înî,-nfor liii .- vs-ît .- fli il uîfi- iîaît loi taito. Dinonoaoo.ih coieniiug 1150 hundred nores, ie the saine more
I.) i.TS Jlahilâte. l'y The. firt "i.. of th.i will bai s s 01v.,<i or ]les, anid aso al that my t-eah e-ilote s-ittuae. iying, ind being

iala'îîdlim alpiîItiuc1 tie lo us ai,'lt;L 1.5 bl'l t-1W j~ h ot'auel ul Vlo niircgle.iiHeclic
2. ii doaesu "îid .0- ts:,, gelum au-li it t t elufik,] euteo nclnbetesuheýel al rlttnilregtê,i len htn

2. euict iieti au ts'-icuir u lt.essfu utikri>c ceesion or tendsi ronge morth of the Long Woods Bond, cotimitiing
[ k.' T., 201 Vti 16ý , lne bundreil acres, bc the soine mori, or lesq, to held ta the said

Ejeotunent for an undivided luoiety of 141 tirs of land), being daughter, ber heir nâ a tes for ever."
port oht lot numoher live, in the fourîli concession of' the township Viien followed tbese provisions. rela<iig to the laund ini que-ion;
of' Yarmouth. -" In tlhe esent of the decease of' mr helosci) son John Philon

Both partiecs oîaimedl title unrler onle WiVliam Windhamri Philon heoreb arrives nt fige, 1 give and devise aIl that niy relit tobale
-thie plnintiil by deticent, the defeitdauut ar granice of John Pheillan, ibuate. lying, and being lot numbner fise ini tise fouarth concession
dessce cf ths' Said William Winditui Philan. of Yarmiouth, ini the Londoin District, contisining tIwu bundred

Tire cageo wos brotight ta triol ni $t. Tiotnta, bofore the lote acres, be i saine more or ieFs, to my beloved daughter Catherine
Sir 3. B. Robinson, Chiéf Jaeice or thiiq court, ini October, 18(i1. Philotn, lier boire and) assigns for ever. Likewisqe, ini the eusent of
whuon thie seie4in of thue gnid Willini Windliânî Plobn was admitted the deceae ohf îy blbye) son John Philan Wihore ho) arrives ai
andi it vras also timitted. or psrovett tIhal ho dicît ini Septemober, age, 1 give and devise all that îny u-eal c-suite situatv, lYicig, a .d
182U: -ehiat ho iras twice niairied) - (len on bire <beath of bis tirbt 'beiniz lot numbner six ini the fourth concession of' Yarmunoth, in the
15Lfée osarm'ied Elica Nionre, abtiet the yr'tu 18236, tbat liy lus London District. contmiing 1150 huu.dred acres. tic Ilie Ramne more

hlm-uit wufe ho bai) iweî chilsiren, John andi Elirs, (uferwards Mrs. ort Ie, Io my ilatnghter tht sll'ilh bul I)egollen bY nlle of the body
bJc,. anmd by tlue second wite tire i)'înghts-rs,, nue etf whlom, <ied of' wy said boelsed wife, Eiizubeili Phulant, ber hei:'a for crer; -. an

wluc-î only a few weeks ObI, ni the aler 'ssthe plstiioiff: <bat ini case tny ssrict dugler filal unsyb ormn shtiuld die previous to
his seconds 'sife sued ini 1830 or P$82; -ou'nl bint jobn Phila»1 the ber bgVÎng an heur, 4,lien ans) ini blat esse 1 giseo and &tvile the
onty son, died u»ninrrieil ini )847 or 1848, in the twenty.seconi) on 8aid twohundred acres, being lot nuutber itix in the fottrth con-
titeniy'Ihird 3'ear of his non. cession o'f Yarmnouth, Io nuy bclo-red danghtet Elizabeth Doyle, bet

Thoi deoil front John. Philani to dQfendnnt 'sos dates) Optobev Zrd, heirs rend) asgigns for er'er. Likewîse. iu the esent oh the <c-couise
1846, and registero) on Ille 7tlî of' Ocioeber. lf47. or' My beloveil daughbcr Catîcarine Philan before Sho sbal hanve n

ily timeemu ma coPy of tht, 'il» of <lie r>ii leilliam Wictdhm lit. <lien and in tbat os-se 1 rive ansd dcç-*ao the feni) <'o huadree)
Pîhion Iras put in, hearing dole Ille 'leh day of' Scptensber, 1824, acres, being li nounher fuse ini tbe ftutb cocesisiont oh' Yarimouth,
4u wbich thie lestator gaere ni- dlt;ii4S -la hie wife, Elizabeth to Muy beloveri danghter Elizabcth Doyle, ber licirs and aistigus for
'huilir, all thai bis rei eethîr pit anil Iwîuîg 1 t outh-euustcrl'y oser."

hall' oh' lot miuni>cr «ee-nbeen, in the nicilb concession or tenth Ile ut'a dc'riseid <rr to bis dmiughtor Elitabcbb 'Doyle, ni ber
range utorîli of the Long Wools Rts, containicg ent h»ndtlre hc'us ni assigna fer oser, 't ho cirent of' the deatht he b sali)
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Catharine Philan and of the dnnghitor ta be born of bis said wife, Burns, J., and Ilagarty, J. ; and in llilaq Térni, 1868, before
the north-westerly halves of lots six, seven, and eight, and the McLean, C J., and Connor, J.
south.ensterly balves of lots seven, and oight, in the seventh con- Adam Croolcs obtained a ruis nisi te enter a verdict for the
cession or eig;àth range, aiso the south.easte-lY haîf Of l01 seventcen plaintiff pursuant ta lepve reserved. lie cited Dite Ford et ai. v.
in the ninth concession or tentlt range, north of the Long Woods Belief A4., 6 U.. C. Q. B. 627 ; White v. Caoriant, 3 Key & Johns. 653 ;
Rond, containing in the whole six Jiuadred acres, ini tho township Burton v. I/Aite, 7 Ex. 720; Doe dem. Mletayre v. Mfclntyre, 7 U.
of Carradoc. C. Q. B. 156; Town8 Y. WenfwortM, 1l Moo. P. C. C. 526; Jenldns

Imanediately atter the several devises alrady montionod came v. Lord C'linton, 4 Jur. N. S. 887. S. C. 26 Beyv. 108 ; .Jenkins v.
the following clause, on which titis notion chiefly turnad :-Il Il as Hughes, 8 I. L. Cas. 671, .13. C. 6 Jur. N. S. 10-13; Marshall v.
iny furfier w,tci fiait my estate harein devised ga iny chlidrcis hail Grime, :28 Beai. 375; .Lari of Tyrone v. Marquus of IVaterford, 6
bce entaiied Io their heins and succe.ssorsfor ever, flanc of thle lois Io l'e Jur. N. S. 567, S. C. 1 DeG. F.'& J. 613: Lucas v. Goldsmid, 7
divided, l'ut Io be thle sole property of the hein al law; at thle sotie Jun. N. S. 719; Jordan v. A.dams, 7 Jur. N. 8 973; Greenwaaod
lame filere shall b' an incumbrance on thec said lots of landl, wla fever v. Verdon, 1 Kay & Johns. 74; Woodilouïte v., Herick, lbt. 352.
may l'e considèred ajfour allowance according fa the tnieresf of file aid Christopher Robinson shewed cause, and citedl Jartn an Wills,
eaf ie, to befon fthe support and benefif of thle younger heinj." 2-nd Ed., Vel. IL.. p. '225, 227; 3rd Ed , Vol. Il., p. 255, 467;

lie then directed thai bis farmîng stock, &c., should bo valaed Iitdduiph v. Lees, 28 L. J. Q. Bl. 215; Towira v. lrenfworfil, 31 L.
by bis execotors immediately efier bis decense, nnd that bis son- T. Rep. 274 ; Jervoise Y. The I)uke of Northlumberland, 1 Jac.&
in-law Lawrence Doyle and the rest of bis family Sbould OccuPY WV. 559, 574, 5; Powell on Devises, 3rd Bd., Vol. II., p. 451.
"lthe home farm!" until such time as bis debts were liquidated and L
affeirs ail arrmngeil, villa sufficient security for tLe said Lawrence ? VILui., C. J. -Tbere is no doubt in my mmdn %b~at the testIttor
Doyle ta reture the stock, &c., when bis son John philan abouldi intended by the will ta devise ta bis son John wht; hoe catis the
arrive at ago; and if the said Lawrtnce Doyle would nlot agree to homne ferm, consisting of lots fiee and six in the fourtîs concess9ion
the-ie ternis, then the stock should be sold. oif Yarmouth, and that !te viords of inheritanco 'whicb follow the

lie aise directed that Ilthe home lots nurobers fire and six ia devise of nlimber six, apply ta both lots. I t cannoi be supposed
theo fourth concession of Yarmnouth," 8bould ho leased -4until the that tihe testator intended ta givo an estate in fan in .he latter lot
heir or Loirs arrive et &go :" tbat lot eigbt in third concession of ndOnl an estate tisil in the other lot, especially as aIl the oihcr
Yarmouth, and the easterly haIt of lot tbirty-eight; sonîh on the deviases ta hîu soverl chiildren are ta thons and their hoirs and
Talbot Road east, in the township of Southwold, should ho le,,,d assîgag for ever.
until sold, giving certain directions as ta the mode of cultivetion, The words, IIIt ia my further aish that ail my estate Larein
preservation of treets, &c., ont the lots so lcssed. deviedtamy abildien shah ho n iile to their heira and successors

Thoncann sv~rl dviss c pesonl papeîynotmetrie tafur evar," do îîat of iheniselves croate an estate tait or change tho
TDouc esvrldvss fproa rprtntiaeilt nature of the asiate previously devised in féo. They seens reiber

notice.ta convey a wi8b on the part of tbe testator that the several
In case a son should he hegotten hy lmn cf bis said wife Elizabeth, devisses aboulai entait the properties devisod ta them rcspactivaly,

thon ho devieed ta bis daughter Cethenine Phlo itah s,)uth-easterly sa tisai the intliyidual wiso wassld have been heir.at4law if the law
balvas cf lots seven and eight, in the sovenîla concession or eighth of inhenitanco ad nat heen changeai would bave thse wbole parot-
range north-wcsterly, of the Long WVood@ Road, and the souili- pey The~ bubsequent part of thai clause of the will shows a

cas rtî caf f lt igtong inod toad nth nesso ort ltesire on the part of the testator ta impose a charge on the seveal
range, norti fteLn od Rsi n h ot-westerly lots for the support and benefit cf younger chiîdren. on tIsat, whilo
halves of lots six, sevea, andl eight, is the seventh concession cr the heir-at-law was ta ba the sole awoer Of thea land-e, the Yonnger
eighih range, nortb of die lang Woods Road, in the township of children shoulîl aiso derive saine meeaure of support frram thora;
Carradoc, coniaining in aIl six hundred acres, Ilta holel ta the but the clause is in ail respects sa arobiguolis that it must ho in-
sssid Catherine Philon, lier beirs and assigas for ever." Ho added 0,îcmti ve, and the plain words of the boyeral devises cannai be
after titis devise,"I It is nîy requesi thnt; if my son-in-law, La-1rence nlffectd by it.
D)oyle, shaîl 'wish ta lave in the home farte on the terme borein- TIsa dolris ta John Plîllan. ta isald ta hlm andl bis boira =IIl
before meniioneal, thât my beloved wife Elizabeth l'bilan sbal] nIsaîgas for cvr, createal an esiate in fe simple with the uselt
reside ou the said homo tarin as usual as long as she romains 'y poawar cf alienstion in *ho devisec, and I -&in uneblo ta sec anything
wîdow :" andal eter sea interveniiig bequests of porsonality, - I in t.he will Which inust ho talion ta qualify that deviso aiid reduca
is my requeei that my son-in-lew, Lawrenze Doyle, shail occaipy the estete ta an asiate tait. Saine of thse property is daaitiiin
batha the home ferras nt such vent as the excutors -hall consider. fae tea nclhila Dot hao et tise turne thea wfàll was malle, andl lot.
ta ho fair." Lawrence Doyle andl two others were appoinical number six, onc of the lotq derieel ta John Philan. i4 deviscl aoier
asacutars. ta that chitld in the avent of John l'bilan dying betoro ha becaîna

TIse plaintiff relied upon the clause above mentianed rolating ta of tige. 1% sacins itpossiblo ta suppose thai tlîe testutor coulI1
ait the isasitr's asiate, as cutiing down the estatc cf John Philan have irîtended, iii the ovant of tlIai lai becanîing tha Prapart'y of
in tbis lot ta an estate tait; andl otondeal thet ln that ciase the tbt child, ta create an incumînhre on thea lot -' fur~ tisa support
conveyance hy tIsa said John Philon ta defenclant, nlot having heen andl bencfit or the yaunger bair2," as ezprcssed in the clause Of
regisierel 'within six roonils tramn tie axecution, coolid have nia the iii rferredl ta.
operetian under the statute ta bar the enîsil-Consal. StaLts. U. C. , Mder the circumtancas I arn unablo ta comae ta nîiy othar con-
Ch. 88, sacs. 4. 81. le contondecl alsn. the tostator haviag dîed clusion thon tIsai Jubai Pbitai tank undcr dia will au eat.ate in fee
beore 1884, that the devise ta John Phbien gave n lifià estate only in the lot lit dispuste, andl tstt lis conveyanca ta the defendat
in lot nuniher fiva, for thût the hal'endura in féo appliedI ta lot -ix miust ho blad valid, andl the plaint.iff's ruin must ho aliscbarged.
atone.

The detendat on the adier band, argucal thaït tlîo ila/endum li.toAitTy, J.-Tho first devisa af lot five (with the ailier lai,
clearly applied ta bath lois, favo andl six: iliai et aIl avents the nuitîar six) ta John Philan, is in my judgnscut a devnse efthe fee
wordJ citale wonld carry tIse fae; andl ihat the general clan.e ~eî simple- 1 thizik the habenduri te hlm, bis heirs nd al eigns applios
upan was not sufficicntly intelligible tb haro nny definite affect li Io bathi lots.
opposition ta ibis £.ad the auveal ailier clear pravîcus devisas li The nit mention of tibis lot is la a suhiequent part cf tlie will,

féeor oul atmos amuntoriy t a rus. îwhich duclares ihat il) the avant of John's deaiL bef,.re lie arrives
teeor culd t nait moun on~ tae irînt i ge. theid lot fine is dovise a t he tegtato(r*s diughter Cathcrine,

At the trial a verdict was tîlien for tlie defenda-nt, and lenve lier Loire; andl assigna tfor ever.
réecrved ta move ta enter a verdict for tlia iIaintiff. i aasbeuo lue fCiinn i eoaas hhhv

Oiving ta tlîe variouq changes ini tIti Beach. whicli wilî bc roundl j an heir, thais lie devises loi fixe ta lais daiiglater Elizabeth, lier
etited nt 21 U. C. Q b3.583, andl 22 U C. Q D. 282. titis case was'heirg ana ssigns for ever.
tbrccîimes argucd:-in lilary Tr. lS862, befure ltohîasan, C.. lie nfterwards directs tIsai lots fire andl six bo le.sd ulaiil tho
and Baus, J. ; in Triaity Tcnni, 18G2, hefore MaLcan. C. J., 1licir or lîcirs arrive et ne.
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On thons devises we would bave, lot tive to John in fée, ileteasilble When bis wiII was made zi tenant in tait coutil flot alisen in fée,
on lits dc:sîh isu-er age. then over ini fée te hi-i liste'r iietline. Iand fines ftn! recoverie'. ivere prnctiC!Llly titknown in Caniadat. It
andi ilf site diei hefere site shal lbave an Iseïr, whicls I suppi»ie -,et ssssy tndurnly lit reinarkesl tisu lit inay b' igsunmes to know tiîat
tire t0 rendi beir et ber bodly or direct iseir, ilion oser te lier sidter ai tenant ii raili couil flot cut off tise entait bY 4-ale, but bis troquent
Elizabeth in tee. Iprevieus 'se of thse words Ilheirs atnd assigais for eser," rallier

Tiis is, clear enough, and avs John dii nlot die under lige, his induces Mn e t titk tisat lie centeniplateJ, a3 in John' t s case. au
estitte in tée becntne sodefussible. atj.olsste eI;t'ite in tee, if hoe survived rte nge of twenty-one Sears.

Tisen cornes the irery singular clause, worded liq füllows:-I "It If rte clatse as t0 entstiling lsas been dI!vising tic land Ilto my
is xay furiser wish thitt ait loy estate herein desised te rny elilsren son John. teý ho cntniieti to lits lieirs andiccesr for eeer," &c,
elial Lie entailed to tîseir beirs aud iruccessors for ever, none of the &c., te file end eof tige clauwe. thson ive iniglt venture perbîsps. con-
lots te be divided, but te be thse sole property ef tise htir-set-law; , derissg thse contienîts on Jr'ose v, Thie Duke of N,)rhu,s&s'rhuisd,
at thse saine tinte tigure t4talt bo an enctimbrtsnce oit tle 41nt lots 1te hold tthsu. John w.îsseiseit in teu tait, thieugi [Lord E[ion's4 double
of land, wbatever May bue collbidered a fri-r alliwunce nccording te would press very baril. L'ut we have bitre te deril wvîthiste whole
tise iuîtere2t; of the said esîsite, te bc for tise support andi benefit ot will, and on thse mijote I fecl very great difliculty in ascertrsining
tbe youuger bine." thse testator's nîeaniug.

It is net easy te discern with reasonable certaiinty what iras tise Feeling, hoireyer. thse imnposqibility of givin- an intelligible effect
têstator's meaising in tItis clau-e. If tire testator tuernt te rut in titis extiaordisnry clause, 1 preter on tise'whole te lot tise pre-
down (for instance) John 0's estate lit tée in lot five te tither an vious ci ar NVrdsi of devise prevail. asI flot to cot down thse esîsîte
estate rail or a mere lite es;tpe, se as te ensore it passiog to hile thers'by givon isy rte looso and confuded expressions adopteti by
son or chîldren generally. I arn surprised at net fsnclitng a direction tise tentatOr
fliat thse lois should flot Lie 3ols, as irelI as net divided. la sncbt 1 repent that iritis mues isesitation 1 arrive at tise conclusion.
au inartificiahîy drawn cla.use 1 weula. naturssily expert Ibis, a ment tisat John Pîsilin lsasieg attainesi full nge the estate in fee deviseti
consmon direction frot testators dra'wing Ibeir own *itls and i t hlm isecaroe iadefeabsble, andi tisat lielied thse r.ghl te alien in
eodeavouring to keep land in tise fMailly. Its absence je flot uts- tee.out significasîce. I tio net tiik the testntor clearly understoodl I nay ndd tiaI tise lato M. Justice Ilurng, beterc irisen thse
rte nseaning ut rte irords, Ilentaileti te their heirs andi successors case wras nrgued. hiad fiormeli a stening Opinion concurrîrse in rtse
for ever," followed, as siîey are, by thse directions as te thse heir- decisien 00w given. Thse lutte Sir Jcolin Robinson, irisefal.n board
at-law and tihe proposed eîscurbrance. Jthse flest argumîenît, hisd conusislered tie se. but had flot sirriveti

If John be muide tenant in rail, and tlieti utider lige, bot ieaving aIacnl1oat r aetsrfr ltts tvneoe i
issue, rucs issue should in ordisnry cases tmite in tail. But thse jopinion. Rl icagd
will expressly gives the estate over jr sucis case te Cntherine inRi bcagd
tee; se witb ber, if she die beforo baving issue, then it is Lziven i___________
oser te Elirabetis in tee.

Notbireg cau be mores explicit tima tise t eri'e nhîolutcly in rte CAs.s, .Toîs>.
cariier ptirts et the will te tise sievisee"sI Isoir and asigne for ever. Action fIr v"nt but outgwse If ,re-un-X4rqg-scpdU5ti of mort-

Whlo are thse '-younger lieure," in rhsose faveur lie creates rte 1 as ,.?ac Vet, oy ot foe Z1inr.nsls
proposeul encumbritnce? iit not te me reat aga perpetual clînge î s hl', mssn t sitis suri.rA lns is,, tra tt.' e lis.. ,net trus thsg ptuîtin
for the heir apparent in tait, le attacis on ail existing tenAcios it in tess'1. suijeet to lt. iiorttr.t;. Il. the a".Iarset ,ftbe.nnrtere. tsrceed
rail ? lVho is te deterinse flic sînsoutit nit spportîon tise encssss te fhrt.Ione. 3aid under a dstev, In Chisss.ery the. tiosi wax ,tid. t'îprsv >ta?>
brAnce ? Or dees rtse tesîsitor contempiato a future settiernent ut >dt te tI tLt- l,,u J.. bio r.,5sia s. tia.. aise. fs,.ni 1 and Il. aed ti." pîstîs-
bis estate, strrangiog ail tîsese nialters? intait o .s h minefi I Jî worios<" r I t.î in liet Aitsd f e i.os."')t et tesltlietfb

If Lord Eldon tilt thse difiscutty se gre.rtt ln thse ri cimper and psî.-c5sso mnnscy This riôtgaroe t*As en d5s'harged h..f.seineo. by cviii-
more intelligible devise in Jereoite v. T'he Dîike of orthuosberland, lial dsuv rt-gter.d; oud tise piatottif t'sgd si.f,.dalst. fho wal a Milstscaeeof

(1 .lac. & W 66%9) tisat lie iroulti net force tise estate on ai, et>- 5, en yaegu..t 0  ei srr sns S~tase fti ot
jccting puechaser, bie ireuli, 1 thiskl, hauve tilt tho difficulîy )btd. 1 'list stef,.rt4nt, aM aastrorc tht' terni by ir of morttte, iras linluts
iticrenseil ten-fold if Ibis case irere bettîre hitn Tiieve tise irords' .i 'ho n"s fui, rssat. thsuttli hâd tiié ivtr ssfre4. 4ý. 1hao tbhoti «.

etie sn lýd nv an eqsstv of edonipstion. ydt as tbts fiert did fot ap-
vere, IlTo my son, R , E lcave nil soy e-ttes rit. &c., te ho entaleil Mra.i i. the es. b,, haI al teur»I feyraion l'y .. l*p. as sralsst the teant;

upon lus maie lieirs. and faiting sncb te pnss te bist nett broter. and titsnch raeer'tos rasa î oths plitb he tfirt'on«çpvante 'nrs q..
and ço, on frein brother te brother, olowing £2ý0, te lit r.ti.3c4 t.nniil apt %%.rd% tps. tis. lt.1 estatrl Ith's.5 tnt i li t

5
5'n.eteý,

the estats for feoale ciîtdrest ccli." ut re.rsfil. 3 TharI the> esîtss..ii,nt Nl andi ,,taesac ttto eprePstY eul,
upon fieettsfrfuatcilrtte lb the ss. he bn mvp.tcn was flot ciert>d tn the' tecus ttte ttwn soietteot

Mr. Jitrrints -. tys, 2tîd cd., vol, il , 292, that Rir T Plumer. in t"y thf p)attstiTthruîist P and 3 : anS thut th., iut'.itsîitT tni: Mlt tisufl tsy
n~~~~~~~~~~~~~~~~~ sutt setsirgsee ateieiSrtR oks. sae ti'îs.s.îw,. %,I i'. isu vt 4 TIsI trss. plaintil e tsh%.re-, or the1 sut t asertait ighs ofparies hel1 lsai R. aokan st e irrt.xgns did tînt (iotroy lis ri;ht s1fssuttoî 'or min t)noviousty Iceiued

tailt ; tIsaS ot ÎÏ. 'a tuirriage tige estate mas afterwarcls settlesl. ciidi Aw1 ts.nt lit xras itessiré enistled toree.,%tr.
titilder a psowcr ot sale in rte eetuleîssent tise Dolte pssrcisased; col i This was -ti action brought hy thse plaintîif as nssigneeof t tie
tbat it s on bis objcctiuîg luetisictrtde titat Lord Eldon's decisiOnl reversios :îgoit;!t detendat ais astignce of tise terni. te recaser
w%,; given. 1the strte tyroars of vent sueti fer in tic casie ot Jones vç. Todd, re-

In Sisgden's V. & P.. 14tlt es , 311., note. atter noticing Je-rt-oi.çe perted, '22 U. C. Q. B , 37.
v. Thse Juke of YorlhrsmLelad, if is saisi tit ins a f.iuily quit Il. It wilit seen tisnt tic court tiiere. 10 grantitîg a% tici trial,

heas o t tie su Osîsite tait. I xrsoldn%1 hIs misetitr titis plaintiff iras .seî tise preper Party
Hure wc hiavetuu de il %çrtti a clwis lssrelly poisIi Of lseing te site. net tIse then pl.'sntiff, Jones, anti this notion Icris in conise-

cutrried into affcc-t withosit an eqtsity suit, il folomiîtg expes quence, tronght in his inns.
<lesines in fée osf tise Iitiss. Tise 4s'vi~nin tisis =no vras tLc saine OSq in thItii exOîer

I tlîitil il lsiglly preluable tia tise temmror in tîit contts.tcsl 1 flint ritter necrring tic grant of tise resereien be l'iffiet Stîsoton,
expres,,ien ofet 'ire, diii net vrils te aller lits proviens expres ti- kset Jones, il iras nllegcd tîsat Joncs duriîig tise tersat

dectses. tisat tise hsen ansi stccç-seors tisît lie ttcîtihsn3 se 1oiueul gatc ftts plImntif.ý
Masy le tie neiite lirs" .ntil oljccis of M4u iiosiy rsptcially Tise pions ivere, I. Denyîng tise exetitieti et the lrn..ê hy

lrsvislesl. For itnstance, Cashijrii ti, :gs an hieir, if Johno slid unoer Starton nns) 3lsIrcli. 2. TraverFe ot tise grant et tise ret'ergion
nge - F.it:ahetti, avs an lieir, 'if Cathanine diei isetore site elinttld ly Stanton te Jloncs, antil by Jones te lte plintif' 2 Tis.'t lie-
have "u:n lidr;" andi tiset:a sinvhîicis somcwisattsuiniar fore tnaking flic lease Stanti, oit tise fir.t oJsts, 182,0, ntertgsgsil
mor-ds are u-esl rr.pectng his otetir langti.-"- None ofthfe lots to tise (ce simple te one Carfrest for £600, anti tîtci legal msare nt
lse îhs'îsltsi. but te ho rte sole orAport * ' ot tle heir-ait-lair I" in tii the lime of cxecnliag tIse doînise Iras eutstanding in ctn"
lt' pc"'ihhv Menos. " rte lisir I line sirsigttafrrd :", hiIt ohjPtcl ig te tseiqeeon: and Sta-ntoîs, wlien hoie s'sed lIssni Omsy nU tî%it.y of
proent division, but. =. I iavie îslrcadv retîsrk.ed, net nlpîîrtntly regiemptiton. an') wais ot ieieril et fc-. ais nllegrîl . tisaIt SuC devi-
te prevent a sale scs, lîy indentître nt tise 4th et May, 18-E). granted nu ss eigeesi
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the fée simple andi the mortgago money te oe Patterson, by moncy antiinterest.shoulti hofully paiti and satisfieti. Tho plaintiff
whoin the eq~uîîy of redeînptieî vins duly f(ireclosedl ia Clîaacery; lint the Icg:îl estate unter thiii miortgilgc freîîî its deite tilt the
by m)entis whereof it wa,. alleget hat Staii ceased tu bave any payuaient et' tho înortgage insey ant interest, duriîîg whiclî perieti
intel-est iii the lande, andi te rever-,ion allegeti te be reserveti to the relit týud tor aceti on Nlirch'8 lease, anti was payablo tu
Liait upon the terni grantted to Niarchi becuie mergeti and extie- tie plitIif as the bottier of the reversion.
geisbe in he t legal e.4tate anti inheritance of Pattersou, s0 thiat Wlien the inortgage mniey wag paiti te plaintiff executeti the
esîîch allegeti reverson titi net vebt je the plaintiff as allegeti. usual certificate ot paynient requireti by the Registry Act, Cou8ol.

ieas 4, 5, 6 7 and 8, the sane ie effect as picas 2, 3, 4 and 5 State U. C., ch. 89, the 5i9th section of whicli provides tnat suchi
in the former suit. certificalo sh:îli, wheu regiistereti, Le as valii and effectuai. ie law

It is unnecessary te repeat the f..icts bitre, as tliey 'xoro the sain(-- au a relcase of 8uch o irtgage, anti as a eonvoyance te th
as in that case, anti are there fulUy statetl. niertgagor, bis heir8 andi absiges, of bis original estate ; and if

At the trial, at Toronto, before Richarde, J., a verdict wns laiton giveni affrr Uic expiration of the perieti witiîin ivhich the mortgaîger
for the plaintiff fer £721 128., bubjuct te tho opitnion of the liati a right in Iaw te perfurai the conditioni, 6hahl have the cffect
court. cf dlefuating amy titie reinaining vebîed ii te mortgagee or hie

lu addition te the autherities referreti te in the previous case, heirq, execetors, admiinistratoirs or assigs, but shaht not bave the
Caneron, Q. C., anti An4derson, tor the pia1intih1, citeti likfurdl effect ef defcaîtirg any etiter tile whatsoevcr.
y. J'ar3on, 5 C. B. 920 ; Platt un Covenauts, 538; Cru. Dig. vol. It is curîteatiet that sitîce tie registry of tho certificale of
Yi., p. 492. payinont of inortgage ieotîy the plaintiffs reyers4ionary intercat

bali, Q2. C., and Adanî Crouks. contra, citeti Doe (lem Viseount bas wholly ccased, anti that the premises have becouie vesteti in
Dowite v. Thomston. «J Q. IB., 1037 ; I'aryeter v Mi.rrgs, 7 Q. B. the mortgager as if the inortgage bcd neyer been made. Lt msay
708 ; I!arro!d v. IVIitaÂer, Il1 Q. B., 147,1M3,; I'hîutoi v Pletcock, ho atiîîitted thiat since the regi8try of tîe certificate the estate bias
LI Bing. N. C. 411 ; Woeuion v. Sieffenoni. 12 M & WV. 119; Ia re become vebted ' in tic înorhg.îgor precîstly as it was hefere the
Ivillicmis' Estate. 5 Deci. & Sm. 515 ; Blurton Rl. P. 418; Ceoto mnrtgage.wns givea, but while ho lîild he revers-ion a riglit of
on Mlortgages, 336; Spenccr's case, Smn. Lea. Cas., Eti. of 1862, action Lad vesteti in him for rene accruing due while seisoti of
43, 76; Mess v. Gatiomore, lb. 653. zuch reversien, and that right is eot affected by any assignament

3lcLzÀN, C. J.-This action was brought by the plaintiff, as matie atter the perioti whiee it becamo due.
assigee of the reversion, egainst the defentiant as assiges cf a Ie Plait on Covenanîs, page 538, citeti by «Mr. Cameron in the
terni createti by a lease froîn Robert Statn, as oweer ie fée cf argument, it is sait, 1'A right of action once vesteti anti attacheti
the demisei promises, te Charles 'Marcit, whicb Icase bas been iii thc granter for a breacit ia Lis own ie will net Le defeateti
assigneti te ttb defeetiant. by Lis assigament river, * * fur the centract, -which was trcnsferred

The leae bears date the 29tii cf February, 1841, and is matie by the statute, stili reinains as te that breacli, theegit the privity
by Riobert Stantna, in consideration of the yearly reat Iliercia re- of eehate is gene " Tien ie Comye's Lindlord anti Tenant, p.
servoti. anti of the cevenants therein contaiiîet on the part cf tîte 268, it is even more clearly laid down, that -if a breacit lappen
saiti Charles Marcit, Ibis execulors, admuîîistrcîters and assigne, t e in Le tume cf the grantee, anti tiien lie assige the revert.ion over,
be respectively paiti, observeti anti pc7fornicd, te have anti te Lelti ha iaay brieg covenaut açtainst theo lessoe fur thie brtacx se
the saiti piece or pnrcel cf greucti anti prcrnises tlîereby deeuîset, ihappening in Lis time, iiotwithstaudiag hc Las partet with bis
with the nppurtenances nte the saiti Charles Mareh, bis; execui- eStîlto."
tors, adiistrators antiad ge for anti turing the terni of twenty- 1 do mot tlîink tiiet tue morîgagee in this case by the assigniment
one years, to Le computeti froni the Ist day of MaIrdij, 18414, anti or serretîder cf lis reverionary iuterest dive8teti Litaself of a
then fully te Le complce anti endeti; yelding anti paying during riglit cf action whlich was vested in hidr befure such surreeder.
the &niti terni nte the ssi-I Robert Stanten, bis lîcirs anti assiges, If~ that wcro the case, thea the boîtiers of the termi woulti Le
the clear yenrly rent cf £100, by four quarterly payments on the entitled, notwithstantiing the breach cf cevenant. te set the
first day cf Mlarch, the, first day cf Jene, the first day of reversioner at dofiance, anti might claire exemption fromn thc
September, anti the flrst day cf Decembor, in ech anti aeory payment of any rent for the è>oriod turing which the plaintiff Lelti
year. The lessee covenants te psy or causa te be paid thse tLe reversien.
saiti yearly rent by four equal quarterly payments on tLe days Le- The facts cf this case are the saine ie all respects as in thse case
fore mentioneti fur tLe payment thereof, anthîe lessor covenan)tg of Jones Y. Todd, anti are se fuliy stateti ia tLe report of that casa
that the lessee, Chaeries Mareh, Lis executot, atiminîstraters anti that 1 have net theugbt it necessary te staSe theni more fully bore.
assigns, paying the said yearly rent, anti performing thte covenants After full censitieration cf tLe circonistances I bave arriveti at the
tberein. containeti, shall and niay quietly anti peaceably Lave, helti conclusion thant thse çerdict fer thse plainiff cateet be disturbeti,
occupy anti onjey the saiti piece or pal-col of grouati, witbout Ste ant Sat tLe mile nzi must Le dischargeti.
lawful lot, suit, interruption or disturbance cf the saiti Robert IIAcARTY, J.-The facte; of this caso appear se fally je the report
Stanton, Lis Loirs or assigna, fer anti euring tLe sait term. cf Jones v. 2'odd, Shat 1 do not deeni it ecessary te make any

Under that lease the tenant, 'March, autd ail persees claiming tietailoti statement of the various cenveyauces je ovitienco.
nder huea or through him, are estoppeti frein tenyïeg thse titie of In Jones v. Todd the court in granting a new trial suggesteti tho

thse lesser, anti entier thse slatute 32 lien. VIII., ch. 34, are liable the existence of grave difliculties je the way cf tIse tieu platiff,
te psy the rent anti te perforan the cevenants containetin jehîe Joes, recovering for arroars cf ment accructi white the meversion
lease se long as they holdtihîe demiseti promises under that lease. wcs ie Cameron as mertgagee. The preseet suit is brooght lu
The lesser Las aseigei s revorsien te Edwrard C. Jones, anti ail thse namie of tIse latter.
porsona clsiing auy int.erest or estate t1herein bauve joied in thse 1 woeld first notice thse question cf defendant!s liability as a
couvoyance, using apt womtis te pass a roeesien je fée. After momtguigoe cf the terni te convenants ruaning wiîh thse lant,
Stanton's cenVeyaUCe te the plaintiff, Marcb the tenant, wouiti be cssumieg Shat Le nevcr actually enteret.
estoppeti froin ten«ying tLe titie of bis bseor or lis assigneo, antid ilo. .Bsnut( .&B.28)teioij reb e
sQ s legal roversion je fee by estoppel woulti entitie te plaintiff Itlamv.B3nu« B.&B.28)dce ierrbtn
a.- assigee te enforce tLe teims aed onjoy all thse benefits cf thse jetiges, 'Vbe wcre unaninions in their -view, soonis tosottie the law
bcoWe. By the tecree je Chancery aIl parties interesteti joinot teuls tbsbe ic vrrue.I sa lbrt eiwo
conveyieg the promises je fe te Etiward C. Joues, anti it appoars cenflicting anthorities, anti seenis fairly te meet ail the difficulties
te me Shat the revorsien by estoppel must ecossarily Lave passeti suggested, anti decittes that a memtgigce cf tLe eutiro interest je
te hM entier that dieti. the terni is hiaLle without enlry.

On thse sane day tIsat that deeti was matie te Etiwart C. Jones, le Cecte on Miorigages, otition of 1850, page 121, it is sai
27th Jeiy, 1853. bc eiccuteti c mertgngoe foe te the plaintiff te " It is thîcroforo new clear, Loth on principlo anti sounti aethority,
socore psymcnt of the suni of £637 2s.. le Le paiti on or before that if a mortgago accept an assignaient cf ail Ste remaieing
the flrst cf 'Marcit, 1805, witb intercst thercon hnlf yearly. on the intemest je the tcrrm, ho will Le Itale te the payaient of the ment
firet tisys cf Jaeuary anti July in each year, until the principal cuti performance of thse coenauts le ilto original lesse, so long as
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hie Bihaitbu tho legal owtiur of the luas, aîthougi lie sbail flot
takC actuai pos05305510 f cftleo prou iss."

S'nce 185ý0 1 have cot fuud dis view of the law que.-;ioneil
1 uow turn tu amocher brancb ofl tige case Scillturi. tige originlî

lessor, wilen bo duliied tu MNal:cl baîd oniy ai) eqiîy of redcîntition.and ne legtt! reversioli. As the truc state of' bis fille does flot
appear in the jesse, I cousider if cetr chat there la a revtrsion by
etitoppel, and tchat this roversion woulil for flic purposes of tbîs
Suit VeSt icu bits aSSigUce. Calineronu.

1 at first apprelionded a sedrions difficulty front the fact tinit in
tbis transfer oif tile reveralon it is reciteil chat a mertgage in fe
bail been uuadle te Carlrne. But fie very carefully considercil
jadineut of flic Court of Lxciequer lu Cullibertson Y. Irvin!l.
eulbaequeutly confirmnein errur, (4l IL & N. 7-t2, G Il. 1, N. 135,)
bas reuioved chiat duffculty from iny mind. There tbe lease did
not iliew any vaut of ifte, assigorgieut diii show it.

Martin, K.. who delivercd the judgnieîit of thie court, atiys, (4
Il. & N. 754,) "Uu aîsdrt e otiink flic authorities sliew
chatfflic deilérdoiit is estopped froint dispiîîing cbat the. lessor vas
seideil of an s tato ii rever.iou, and, as filtre are loin iverds in the
assignonmunt te couvey a legal estt%îc in feu iu reversion te tise
plaintiff, the esteppel continues iu lus favour, îîtin ittistnuditig the
assîgnment tu hini sbows the waut of titie. lThe O-siaie lut reversioli
by esteppel was createil beforu the .sssignrmeiit vas exucuteil, andl
lit our opinion vas nou d.nýtroed ly il. It would have licou
othersile if tlie vaut Af fitle iuf appeareil on fie face of flic eas;e
itself; in chîat case, the truc tacto being their dîscloseil, tlicre wo<lil
bu ne estoppel at ail."

Againi, Wlîore a ]essor by deed grants a lcasu witliout fille
and suiisequcntiy acquires olie, tisa estoppzl is salol Io be feil, anîl
the ]case andl reverliion ilicu talle effet iu intercst and flot by
estoppel , and an action will lie by tho assignee of the reversion
ag4inbt the tenant oit flic covenns in the lense." Titis latter
sentence usay bo referreil te on :inother brandi o et i <

In tbc assignaient liy Stauton te Clignrrai, tiiece artce ectainly
"apt word4 te convey a legs! estate in fée in reversion," altbouh

the outstoindiug mortgage in feu to Catfrae is xIgnntionc'd. Tue
EcoflvOe5lce is hîy ]ease aud release, andl recites chat Stanton is
siîese.l lut feu simple, aud the usuai vords te cons'cy a reversien in
fee are useil, witb habendiur tu the agsigneu andl bis bieir8.

But the peint chiolly liiboured hy the defenulant arises on fliu
foilowinz facts .- >atterson. asignee gantier Cirfrau of tuse Icgal
estate, fiied bis bill to foreclose tlie mortgage, and a sile was
ordered. Tbe conditions of sale ntler the decee proviiIeti tbat
thse sale vas to lie subjcct fu tlie lease granted by Stanton te Migardi
for twcnty-nne years, et £100 per year.

At the sale Meagrath vas thc purcliaser for £1420. lMagratb
thun traosferred ail bis rigbt te Jones, andl by ngreement betiwepn
&Il thie parties a ileed vas mode en tise .7tii of July,.13&,
bu vween Pî'tterson, Cameron, Stsufon, (sud bis cbildren), Mlagratb
and Jones. The Carfrse mortgage ia recits'd, ifs assiglinent te
Patterson, andl tbat Stauton bas cor'eyed ail bis estatu and inter-
est ln the prenuises, subjet te the morigge, to Canseron and bis
heirs, on certain trusts.

It recites the decree in Cbaincery, in the suit in whicb Stantoni,
Cameron. sud tic youger Stantoes vert doftndar.tq, the -refer-
once te the maister, flic decrec, flic report, the conditions above
noticed, snd the sale to Magratis and traustur by thic latter to
Joues ; chat Jones, insteail of payiug the money, paid to Paîturson
tbc imortgsge moaey snd colite, and flie balance, £637, vas te bu
sccureil b) mertgagc te Cemeron as trustee, on the saine trusts
as lu Stanton's deuil te Lin. Tbun, iu pursuance andl performi.
auce et Uic derco, &c., Patterson, according te bis esat ansd
iDtÊeSt as mortgagcc. and nt the request of M1agratb, bargains,
suils, sud releues te Joues and bis heirs snd gossigus; Carnoron,
Stanton, and lUic ceituts que trust, flic youngcr Stautons, ail
coney to Joue% lu tue, witis reversions, rpinaiuders, estates. and
equities of rudemption of the grantiiig parties, habeadurn t0 Joues,
bis bocirs andl assigna, Ilsubject Ie the sail inilenturu of lesu
grantedl by the solid Robert Stanlton tu the aaid Chattes Nlarh."I

On ticO saine day the ocrtgagc is exucuteil from Joues to
Catmeron, recitiug tie former couveryacc in trust Iby Stanion, the
Cbaucory suit of Patturson, the dccrcu aud sale, aud chien coutaiu-
ing a enveyac lu fe, wlîh; a defeazatîcu on payaient of £637

andl intcrust ut specif.ed tintes. hers is unîlorIei a registrsr's
certificate oif dicliarg of ftins moitgige lis oif tlie 2uil of Septum-
ber, 1861, prior te uic coînunznient cf tlis suit.

The defendanît argues chaat on flua state of facts vîtatevur
reversiomi tise piaintitfîinay bave acqutreil tront Statuton la nîurge.l,
as if were, or lost by ila uniou with the legal estafe ilerîvoil
tiîrouglî I'atterson andl Carfrac; - ad chat flie decil execuleil by
ail tile parties after the Clîncory sale sots forclitt fiie hlo fîîcts,
anil hentes the wbolc <natter ut large, andîi puts an endl te tho
estoappel.

This fa a very serionls proposition, ani'îuntiug a%% it doea simply
te thîja:-thott atter a Itasoe lî:s licen granîteil hy oue who lias ouîy
nu equitatîle C'tsic, fond ou vriticli a betveen loiai nul the lebt-ve
thîcre 18 clearly a legat rovur.sfun Iîy esioppel, andî attergeards sucli
procoe-iîîg arc bond tiî,,t a deeci e xecuteil 113 ail parties inîter-
e-ted bothin l tue legal anid equiiiible cîflîtes. by whlictu a cloar
title lu tlic prouib". iz§ cturcvyel <e a tlîird persan, expregsiy
2aving thet teni cretîtel by tule )case. -gigot declsriig cihat tlu
e-tate courcycil was ta lie expro..siy suhject te the leou-e, decrili.
fug ifs natuire sud etffct, it --tilt tics ili tbo power, of thc tenîant
sud tchose claîuuiug thîrougli his tu isis chat tue terni is gene,
anil lois curcuisuts nt ais enîd.

1 tbînk vu sliouli requiru flic iiîost îuninistetikealle auttîarify
hîinding upon us before vo shoulil lio atskei tu accedoe to soceil s
result, ou utijus-t lu ils nature, and so coiipiuteiy qpposuil te tic
express declaratien of ail tlie parties interuted as evuers in fhe
property.

Tige authoriiy relieil on is Det ex dlà. Lord Donrne Y. Thomp-
son, (9 Q B. 11 d,)teidoil hy Lo.d Denînan lu 1847. The facts
wuru <bse --

Brton soizein l feu mortgnged tw Bromet te secure £1000.
After flua lie husseil te defenignuf Thiempsen for 31 yuars. Iu thc
saine yuar £900 %vas pail ou the teortgage. lu 1828 Buarton became
bankrupt. loi 18.P le.4burq. Swaciu pasid Bromet £100, sud fook
frein lina a decdi fuéte. Three monilis aifter Iltrtou's assignuces
,old the prousisesi te Lardl Devue foîr £245, £100 cf wbicb was
palllt flic Svanns. jil, îiey, by fhe lîssignees' directions, con-
vcyiL te Lord Devue in feu, flic aissignees buiuîg parties aud
jii;in e i couvcyiînce. The deei recîteil tlic convcyusnceli te
lirotaut andtie ic8Swîits, the iaukruptcy andl îssignmctnt. descri b-
ing the preuujues as forniorly lu tige tenurce anti occupation of
Burton, but nov of Tiîompsen, bis under-tenants or Fassigno, but
diI net reter te the lusse. lesrs. S'wqun bargotineul. sold, and
ruleasuil; the assignees released, ratifird, aud coiýflrned.

Lord Dowue, aftur recuiviug rent for fuie years. gave notice te
quit sud brouglit ejectinuent, insisting flintfthe terni vas st an end.

Lord Dennuan, ln a very short juilgmunt cf s fcw Unes. say-,
Tbe lesse wasi good against Burton by estoppel only. lie bail

nef flic legal estate vhuu bc grauteil if, uer diii bc acqoire, it
aftrwarJae; nothiug passeil te bis asaigneus but tbe equify ef
ruduaiption, îiud tlîcy couhld pass netbiug cIse te Lord Dosirne.
Thse legal interest liail passeil te Lord Dowue wbelly andl entireiy
freont Messrs Sann, vise veru flot privies te, uer iu lany vay
es.toppeil by the lusse; nuit ber cac Lord Douine bu estoppedin l
respect et the issterest vbic ie unek freont clieni. Doubtless, if
Lord De ond bal aken flic legal inferusf frein Burton. ho veuld
have been esteppein l tbe salie manner chat Burton woulil. * *
But, as ho toek nuîhing iu the land freint eitbur Blurten or bis
assîguieca, no estoppel coulil affect hina tbrougli them ; sud as
chose freint wio lie ili cake ivere coef usteppeil, neither is bue.
We tbink chait tlie fact of fisc assigiieus joining in the conreysnco
canegt place Lia i a different situati<n frein chiat in which bu
voulil bave steoil bailt bue Messrs. Sîvanu atot couveyed."

It vas lnch prcsscd uptîn the court tiîst on the face of the
decil te Lord Devise the asaigoces appui, -à te ]lave ne leizal
intcrust, andl flic ]case te detendant vas net. u n tioned ; aIse that
tlic dcci vould show chat Burton (or bis ssignees ratber) bcd
conveyed nec legal tiflle, sud that fiero is ne estoppel by a deuil
shewing the truc tacts.

I ueut say, vufli greaf qisbriiqsion. chat fhîis very brief jurlg-
ment of Lord D)enouain is anytbing but satisfiachory te iuuy uiad,
aud reading it by the ligbf of flic subsequent cxplan'îtiosà cf tise
law of cstoppel belvecu landlond sud tenant lu Cudutbertson y.

1863.]
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Irving, 1 canîtit regard it as supporfing tlie dofendanit's View to the the trusts alrendy created, antd lite elitains the slevral parties
exteiît .laîînied. iiitere8ted tu join iii the deed, by wlîîch ho obtains a ennîlotu

'be facqm, inoretiver, are vory different front thoe before lis. title te elfcoitte ti purfot.
The a'r-signees of lurtui t flîc ipparnrty did flot use (in Martial, My impression is finît the deed, as flîr al; Cameron is coerneil,
1; 'il tigeage) Ilal.t words tu coîivey a leg-.1 estate inue ic lu sufficiont, under the rul laid down ii Cathbertion Y. Irving, f0
rever.sioi" ; tliey iiierely Ilrelcase, ratify nudt coitfirm," wbule prisa e rsrvcrsion in fao by estoppel to ftic ptrchaser.
fh l e-9o"r. Swann, wbo have the legal estafe, 1,brrgnin sud Ait this argument is urged by defendant to show that Jonas
sclI," &c. Lord V)eini -itys,-" Doubtlesil if Lord Driwno ladt eould nct as Lord Downe W111 permitted te do0, sud wholly repli-
taken the legal interce.t froni Cairton ho wvuuld have been estopped rhiate the le.,se fu March ; and that as tho estoppel is gone nb te
in thic dame iranner flnt Blui touit %vould, uts irîs lield ii rmvvii v. the assignu ofe the lanrilord, 8o it la eqîinlly et an end il tho
Lawrrnce, 1 Salk 27G. " 1 lère=utue lit. lordbhip tateane had hoe aessigoce of the tenant deiires se te cotsidor if.
takont a dccii professing il) ussigiî te liti llurton'8 legal estatO in We must new look af tho expresa re4prvation of Mar eises
foc iii reversion, witii îîpf .jrd8, &c., lie would hoe ee~toppcul. lIe as an existiug terni recognised both by tho ownter of the fee simple
calinot baîve lmoant if Catrton rcrîlly ladt conveyed the fec, beciaume and the party holding tio wiîole of the landiord's interest Joues
tho whlîoi casc is basod uposi the fact tiîrî Caortoni liait îot tite fee ptirchas3ed froîn Mailgrifh. wiîo beuglit nttIrle Ciîancery sala, on
te convey. If roui! iii this way the jutrgitient may e horecoticiled <lie express conditioîa of sie that if %vas f0 ho urubjeet te Marcli's
iviih thie other casesi, lait lit us proîbabtle lie $o illeunlt if, as ftie term. Vien in tho deed the esaner of the teu simuple, sale sa not
case iii Sitlkeld t0 wlticl lie retoru, s uys, IlIf n maniutau alcase of course bound by the tendu uts executed lontg alier his nuorfgago
by itîrlesture of D., iu mhîicl lit, lbath> uothiîtg, aud after pur. i n feo, exîuresîriy îsetnts tei tîte tertu, and con'ravs te Jones, te
('I1 l'e 1). in fee, and uiffer bargutits nulc selis if ta A. uund lits bolet 0 bita sultjecf te tho interesf tbereby created.
loirs4, A. 'iitî1w tuound by titis eýtoppel ; andt salera an ebteppel If is bore proeur te notice tho doctrine aIrendy anueded to asn
wruulis ou flic itferebf of the land,îl it ruas witli tîmo land into salîtse laid dosan hy M i tin, B3.: Il iVher a lessor by decd grants laso
!iaudi boever the lanîd crimes ; anud aiu ejecttneit ida iintainable witbout tifla, and qui)seqently acquires oe, thc esqtoppal is srîid
upoth flc uere estopîpel." f0 ho fer!, aitd flle beale and rever.sien then take affect ie interest,

Aguiti L.ordl Deioniit says, 1, a-3 lie toeak îiathing iii flic lanid l nd! nuit h' etoppel
frouin cither Burtoni or bis uiguvuno estoppiel coul!i atflet liaii 1 If ave ritL-ule a good legs! revarsion by estoppel in Stauton,
Ibrougli tbeii." Thiq, I fink, inuaIlbase tlue 21111)e ncluninig as 1 cenvyed hy hut ta Cameron. aund hy the latter te Joucs, fthet if
the leeice quotetl nîtve. 1 lottes. iuavittg. befor- fuis, îàlele titie, acquires the legs! eýtlkte

Iu this case, as already noticed, Stiaufen cettainly convejed te fromn Puittarson, thue above doctrine may spply. In this case the
Cuimaron, saith apf words, te pass a reversion iu tee. !saino instrument by wluich Jones cornes in entier Camerou, vests

Iu the deed execufed liter the Cbaucary sale, Patterson, lbin hi the legal estate. This xesy suggest dou'ots, but 1 amna et
according to bis estate, riglit, fitle and interest as sncb mort- preprired te say they muest necessarily prevent the application cf

gagee as sforesrîid," hargains. salIs, and releasas; sud Csaelron, thec ruie.
Iaccording te bis estafe, riglif, titie and ituterest as suîch trustea The case of Siurgeou y. iugfiel, (15 MN. & W. 226,) snay be

as sforesaid," hargains, sella, aud relessea ; and Stanfon, (-,ith .oticed. Thse tenant suad fIe uîssignee of the reversien on a
ne words asu Lt is estiîfe,) grants. bargains, sels, alians, relasas, coenant ruun.iîg with fhlbaud Ia May, 1835, eue Hegarth
ratifies stud confirms te Joncs, bis boirs sud assigos, tIc land, leasad te the plaintiff for tweuty-eue yeara. The farta was lensed
and tIe roreraie'îs, remaifidars, rents nnd profits, aud all the by tIhi Brederard' Company te one Pester fer one buudred yesrs,
est at e, riglit, mife, inherîtance, use, trust. prcperty, possession, trom Mlichacîmas, 1741, vait h coveurint fer reneaval. lu 1827, ftie
bonefit sud equity cf redemptien, dlaima sud demand st baw and in jtoron vested lu oue Bray, wbe assigned te Fleming aud ethers iu
equity, of the parties therete. lla&endumn te Ibnne3 sud bis boira mortgg. Afier this Hoegarth made tIe lase, haiîng thon
i fée, subject te Mlarcb's lease, as airesdy uoticed. nofhîug nt baw.

L ouay be that se fla deed la werded if msy be srgssed thiat 1 ln Jîînuary, 1836, (aftr the bosse,) Fleming, Hoegarth. et al..
Camaree, thon the assiguce ef Stanton, does Liet profess te give surreudered thc torra te the Brederers' Compauy, snd oe the dame
any groater estate fiais le hadl by Stanton's daed te lies; that le i1 day fthe cornpsny miade a nasa base te Hegart h fer one Iundred
enly cenveys Ilaccerdiug te lus estate as trusfee." !years, and seon aff or tîte residlue ef this terni vested in defendant.

But, .îccording te Baron Martie's expobition cf this kind of Parka, B , said, "lIfere the reversien by estoppel, bcbng a
estoppel, if tnny ho well suggestad sahetîter fhe astate in reversien roversien in tee, nover was surrcndered : it roxuained, tharafiro,
Iy estoppel avas not created by ftic lasise, sud passai1 cartaiuly (tse ftur as rcgardod the plaint iff,) in Hlogarth, until ho assigned if

te rîarn y tafe'sfist dacd te Fe i ; nid baving se vested 1te tIe tlefeudlant. The lcaso f thc plaintiff aas lit firsf geed by
i t.ameron, avas tere ny tiug in thc dted atter fhe CbanCevy wtuy ef osteppel only, but ain Ilegarth took frein thc 13rederers'

sutlc te dcci rey suicl reversien ? ICompany fer eite lundred yoars thea lease te the plaintiff became a
lu this deed sac find Camaeroa only conveyirug according te bis lase ln iuiterest, and thrs reversien epon if a, ttftarsasrds assigned

"4ateans trustee, joiuing sait h Patterson, flic legiti osaner, who te defendunt. * * TIse estoppel aras fed hy the demise fer oe
aIse conveys accerdiug te lus eCte as seerfgagoc, and ait uuiting, bendred years frena fte Brodarers' Ceompany te Hogarthu, the
as it sacre, iu tîte ora grant end eue habendum. This saould seem lasser. and fhereby the bease frent bina te flie plaintiff bacame
to auîeunt te Ilapt wvords," or, at ail cvents, des nothing te I gent! ie peint et interest."*
niegativo the ideu liha la canveying fluaftul astaf e alrendty ?rijy epinien ou fis point is, that aither fie plaintif, Cameron,
vested in hou (and sahich sans a lega! reversoin féte hy estoppel) on fhic dain eftfit le shesan te us, is la under Stanton, anud holîls
te Joues, lu flue dead in C'uuthberison v. Irinq, by saiihi lic lhuhs rararsion by ektoppel, aed is c!cthed ait h nil bis rigif s as
lasser uebd to ftue plaintiff, flue mort gige is recîfed, and thc hessor against flic leRa:ee sud ail] lu privify cf e-tate saifli him ; er tînt
(osaner cnby of the equtiiy of redanuption) decharas flînt hue Izîlla the effect cf fthe dead execated affer the Clîancery sala, ia sahidl
Il in exorcisa cf ail poavaers enabling tint." le uses general fli te outar oftihie legs! ostate assauts te fhe lente, aud couvcys fIe
uxords sufficieut te p:%ss thec fac, tlîîugh the radianIs shew flhc fée ale estnte slject thereto, tiX aviti thut taesm Ziar'ao ut of il,
Was net in htim, sud lite couvevs miîbjrct te the mertgage alrcauly anud tliareby flic base frocn Stanton f0 M1ardli is set up and
Sivan, and subjeet te thle ontsfandîug heace. bereineg I "gonid ln peint ef interest."

Can if Lceaiud, as lu Lordl Downa's casa, tînt tlie purcinsor IL romans te conqirler flic eobjection aq te the presant pluuintiff,
teck nefhting, thiaf is, profeu.saed hy thc dced te take nnflîiîtg, frîuîn Carnmecis, huaving befuire t bis action was brouglif oxacuted a car-
flic party reprasanting flue eqîtity cf redemption ? So tnr frein tificate ofdischarge.
taking no hll;îî frein Canmerotî, flue purcînser Joneu, îuy flue dledrh. IL is urge! thaut as fthe plaintiff execuoul flic stafutable certifi-
declarc8 tînit if id p'art et duce birgaii by avhîlcl lue acqirs Ille ente et payinu, tise registraftion fhuereof desfroyed ail buis right
estafe fliat as a large surplus et pnrcu:se moey reainsiu ntter as cotnpiotely aî if fthe iiiortgaga ll never axisted.
paying off Ptfrsîi's înerfgnge, lie is te mnort gage tlue 1 treiniees The 59îlà seci on eofflic Regi8fry Acf, (CeusoI. Stats. U C., ch.
to Cameren fer flue express purpoeofe applying suclt surplus to 89j) provides f luat flue cerfificats et psyouent shlul, Ivhicu rogistered,
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bc as talid and effectiuai in iw ils a reicase of sucli mortgngc.
and its a couvejalice tc tbe niortggor, Isis bieir!§, &C , ot Isis
origlinal estate, andi if given afler the limse for perfurîîîîng the
condition, Isah v bat hvffieeect of defeating iîny tl remaining

vre2ted in the mortgagte, or bits beirs,' exeutors, adiiîinisîrators,
or assigus, but bhai nul buse the effect ef defeating nuy ailier
titie whiaisoever."

1 readl ibis clause as simply providing for an ensier inothoti of
discbarging the niortgsge and clearing the regibteredti tle thiaïs
the ordîiary course ofY a re-convcyauice, wliicl wuuld reijuire
regi.4trîîtioi. na fny allier deed, a<id 1 do not think it introduced
aity new or desiroyeti any o'ld right as between morigagor aud
ruortgagee, or tiiose holding under ilheus, or in oîiy way altercd
the rulus of law siffectiîîg a case like the prescîiî.

I therei'orc treat it as if on a duy pievious to ibis suit the
morigîgee bat) re-cnnveyed the estzitc e Joîue,-, the uiorlg.igor.
Iit a court of aw 1 tbiiiik 1 miut treuit it precisely as if the ptalîl-
tiff, Causeront owning the enlire reverbionary interebt, band
conveyed it tu Jones or any btraLger, und nuwithstauding sucu
sale biings an action against a tenîant for reut accruîog due
beferoe so parted with Isis estate.

It appears te nie lie can buiiîîg sucli an action. In Platt on
Covenantsà, 538, it isq ,nid, IlA riglit of action once vesieti aîîd
allacheti in the granlor for a breacli in bis owoi tignie. willl not be
defeaîed by bis ass8ignuueî over, * * for the coutraot. whiicb
was trantodèrred by the tolaluie, sîjill remins as la thai brelich,
thaugli the prîviîy of cetle is gos" Ha cites Mîd 9Itp v. Love-
lacre, (Carilîew 289;, S. C. 12 Mnd. 45, liait 74.) Anon Ski 847
The sme view seems token in Platt on Leases, vol. lil, p. 386.
la Comyn's Landfnrd and Tenant, 268, the saine princîpie is

adopteti: IlIf a breack happen ia tihe tue of the grauiee, andi
thers lie aseign tme reversions o7er, lie msy bring covenant against
the lessee for the breitcb se happening li bis time, uotwithstaad-
ing be bas parteti witb the estale."

1 do neot feal Vresaed isy Isuy et thse difficulties euggested in
appiying ibis rule to the case of a niortgagce. In tbts court I
treat hlm as the sioiser et the seversion, andi as such entitleti to
the routs accrueti due whit seizeti of the reversion. The appli-
cation of sncb reut, wne rectsveretclin only be a question
between biai andth îe niortgager. In au ordîoary case, and most
probabiy in ibis, the suit wouild be brougb: by an untierstanding
between the parties in the case of a paid up morîgage in fuée, i
vouid, be, doubtless, prosecuteti beneicialiy by the mortgager,

thougli oecessarily in tbe naine of the then reversioner.
1 have arriveil ai the conclusion that the tbree questions on

which the suit seents ta depenti must b. answered in favour of
the plaintiff:

That defendant as mortgagce of the whole tcrni is liable for
the relut ulihout entry ;

That the tacts sliew no destruction of the terni by the alie-ed
union a the equitabie wiîbs tli legal estate; sud,

Tuat the position of the plaintiff as mortgogee, bringing tii
action after registration of the etatutabie certiticate of hinynent
andi cofosequent dischiarge of thse nsortgage, docs net prevent ini
froni suing for arrears of rent accruiug due la blm wilst seized
of the revereion. Jutiginent for plaintiff.

CHAMB3ERS.

(Reported i3i U. A. Uà!takisoî, Esq., lLsnir.a(.LC w.)

lIn l a iOC LAitT>LOItIJ, ANI> Bitooh-3. E'i.
Cbn. Stat. 1. C, cap. 27, x. re02-rýhrring tsxrrl-'ue disiargecd-&cond

Jury- 11,1 enidird te appty~.
gl, 1. Tta the faci of a jury lIcissi uoisble l. stge. and se dl.oliarged Ini au

sentdiî~ie) case, deýs not delrrmne the authority of the ctuwulon-
er te htèrinon a P.erond jury.

2. Tiut the wtc or the ury having bren diqebnrged by consent ot parties dmut
'ont provent then vrtt bolag s~lpraCClft' uîisn.

3. That If a reMver hs twu nppoint4d by lust Court t4 Ctîaoceuy t0 whonm tii 0
tenant ha% ainuord. or if thu' unleruol of t1ie oritral Iosîllorl hia% ieri >014 to
anoibur, ii <liber case the uizinîf landhrurd ta ual tie propor peri-on tu hske

pivceeuhsas tu sori Iboî oveilulliug tuout ouit et poeos.

[çbsmbe un.1o 18, 18W.)
This wasq a ruminns taken ont by tic iaîdl<urd calin_- it t he

tenant ta siiew (-allie alî a rew îrcelt siiotîlul not be issuesd bY

the con) ni i sinner-fnoiurl yappoinied Io execîte the uii letween
the pîartie's, for thit sheru to iiîiiîîîîou a, jury ha lry he quîestionî
hetweeîi the liidlord alid tenanit, or %Iiv il nîtw writ slîould îlot
issue beeausù îLe jury furînrty uiiplatîilusl beîug unsible te agrue
wera dircharzed.

Thei conîiiiiotner certitieti tbie uvidence taken. and iliat li o lid
the jury tiiere wis, no eçidîîuŽe of aîîy stibuent teuîîozy after
the expiration of the lease put lu.

Ttu i of tlie jury siutnuî ithe ineîinrandui-stating- ilicir opinion
to bu for the lailrt-u as the NN hlîIe jury coîihîl not agree the
comniissioîer dl5isnrge theni.

Tl'le coloîîîisqinnur reporiet îe jury Aioîîld, in lsis opinion, ba"e
foiod for Ih liliudiord.

W Il. Barrls .lîowud enlise. Ile filed an affidavit thsi the colin.
sel fur lsutl parties coolseoluuli t tliu jury iîeiîg dligcliargeil. lic
alsi) conieîîded tuai the writ of inuiition auîd ail Iurauceedingï
oinler il hadt hee exhauuslei, andîu tuat noîliîg fuirîher could bc duine
initder il. lie iîrged tui no iîCW %vrit 4litoîild be isýeoiiu becauus
.Ni'. liahcoek, tbhe lessor, liaulhei bn ijiiîd by' decice in ('liucery
trom coilecting tue rena s ut the projîerty, îmui hou huen ordered te
duhiver over ait deediu, &c., te the rcciu'er lu> bu iulpoiîihcd L v tlio
Court. And thai a receiver lied beeun aoiituti who lias for ai
considerahie tinte past coileceui lthe reiît8 of the properl'v;- anti also
liat the property liail bouco soit, and une Jamies Mooîre Lecine tho
purcluaser of it, andi is now tue reaI oiviîer of it as laîîdlard. Aiea.
the inere tact of tlie jury diarêigis îrung videuie - tit thue
tenant does flot luolît over %viihua ny riglit or color of riglît."
(C2on. Stal. U. C2., cal). 27, s. 638.)

1ViL5o-, J.-The case of Ili'bbrly anid itifs. v. .4rarsAall, in 1l9
U. C. Q. B3., be7, dustermnines tiiet in julsi sicli a case uis the presehit,
wiicn the jury ulîd oi agrce, the aîitloriiy of tue camnimissioner

was not detcrinined, anti tui anotiier jury miglit bc sunuinoneti
and an effectuai inquisition ho heid.

1 tbink thicConsent of the counisel that th jury fhouhd be dis-
chîirges. does not litluvent tue %rit huing stîli proaceedi pon.

lus case a receiver bias heen ai)pointed tu recoive the reîîts-and
to whuoni tic tejin utJiroakef lias b en ordered to attorn, so as to
give tlie receiver o riglit to distrîîin, 1 sisould holth Lt lie iIs the
uiroper jierson te olply (whiether in lsis own name or in the naine
of the former landhot is of no consequence for nie no-w ta decide)
against the tenant as overiiuldin. But if lie is nt, and if a sale
lias been made ta Moaore, it waiild appur to mue the tite is oui of
J3abcock railuer ilion in hlm.

1 therefore discliarge the sumnmous but without cots.
Stimulons dischax-got wih.hout costs.

Iùcscv\r, ET At v. DiE.
Vm Si. 0C., Caip I.-l We. 2r7-.imendment of ntorsenteau oeift. f..-rep

parttes te Aphmiou.
Plainîlffis, wihouut baviuxc ireioulg>' laoui pr o Id of Octeber, 187,

laok a ecufe"iun of îuidguiut. uuegl.cutec tlopiit ora copye Ilbîa
1ntiu ne prcihd by li, eailnt. On 1 !th l.chrisry. e cluhred judt-

m.ZOn .1.1 Oclober. 1hi9M9. tvsuei a A /It goodo: ; bd sain, returued muuis
brna. On luth Atigubt lS, uied a wril c-lji ja lands Ilid mine renewed
lotit Au.gaît, 11GZ± On 20d FêbTay. 1502. amnIded thest endoneeeent ai
levy n wtrit, and aftorArds obtadtned a somminos enDlhng on defýmant Iu,

klî,ew cau.e %%hy ilîey sbulul nt liaîa Ieao lu amniud the1> endunsenient un
.,nIit% f.i. fit. I:.ndg, lii the, handB of the, eheliff, t,, Increasug tbhe anuunit

eu.ulao.îtle hoR h o r lel:eT y a new trit of./i fit. lands udîuuld uont fbue.
1&&I<. tlit tA long as îlse con!nu.lon wu£ opento tue objection eft uoths.tlog bren
riled toithin thie îiunti. aui si nlot velud Io support the judgusent tsai tIbo

suendnsoi eould not lm, ll.iwed vnJ.d,; if relsefcotild hatve been affordod te
plt.. Ih meuld ouily have brui by muskun;, the ollier execullon creditors et
dls'cudant, and tia 81ievît? parties to Ib,, aunosse.

(Chaiibe, Juan 24, 1863.)
Plaintiffs <btiineil a stimulons, t7alliog iipoi tie defendani ta shew

enluse wliv iiîey houuld not laei leave to aiuiend the endorsenienh.
oit iliir Ai fil. hids, ini thue Situriffs biands, hy increasing tie
iiiiiosnt eidorsed ta bu hevied ; or %% iy a uuowfl. lu., agaiuuat lands,
shlid isot L10>1W.

Thi, suimuloos 'xos foulide upvusthe folbovving aficiavius and
Exluihits:

1. An ofiuiot it 1)'v Mir. liroii. (ne of the plaintiffs. shatiîiiî_ 11mb
jtiulgoient wae, eîutîreil oii àu confes.ioi abolit the elcvuii l of eh-

ru:irv. 1858', tuur £tosuf .iaiîîages, anid £4 10 2 costq. Tliot the.
conIts5-it>o is idiiîîirl suiii tie confession refèrred itu ln Exjiibits
A. & B1. :ud that balances of accounît strîîck in thue-c exhibits
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were maîde nt tlic titncq tlity beur tinte, and Figned andt ack.
n iwledIgt'îl by thei defcîîidiit ns correct 'i'litt thte defentatit bias

not coniiîlîcti Sit h th lic cîiîht iîýIi i n l-ý\hIibit A. ; lur lias ]it' paitl
the t wo ntetts thliri. referred tii, vor aiiv part thleretif, sior flic
îîîort gaze t i the Butildiîng Societ v * cr 1.rot-tiretl f lic nirburtîzîItg to
bic d isu2ltnr-e ; bat the et , oiieiit ins beeni obliged tii pay Oflf thle
linlitc e dtic tiiereoti, ttî jirotct flic property. lie ctmn.<cltiecc tif
tht fciuuîî% tlefiiuîlt. thlire wuas (Ill On tels judginlet, nt. the
tinie tif isstinîg fle fi. fa. ainsîltiI lantds, the fuI]I tîituinlt settîcdti u

lie ltîtt by~ lixlibit Bl., itlicnl v. 8 120 t) -cexceptiiig thercott
cerItin aulitittrs' fees, tndit t f10 ptropotrtiont ouf iiîterest iicli
accrid dute bet wvcn tile tiîî etof iss31iwt thef fl. nu thtIOe tinte oif

Exltibt B1. Blin îdenttire tif 141h 1hiuî,I8t2, thte jtitliiciit delît
and iîttercîît weîc nssignit'u by îhittif-d ta onc, Arthtur Mieî)oiinlt
%% lit) is iott he bentîcicial owiicr thitrenif. On or about the lotit

Atîgiutt 1861, 6 fia :giinst lattdi Svits deliveretl tii shieriîf, eiiîlrîicd
to levv- £166 ; 9 ftrlaiiinges. totier ivithi certin eotis tntd fees.
lit endotriii thec dnn pua îaietittt s solicitor ctîtiîiîtcl lin errttr
thte aimttiu cîdorsed Iin-it % ery iîticlt lest; tliat the anîtitt rea1l -
ti': v hici Aitutd Itatî cèe hcthei aittatit statoti in Exitibit B., iviti

the rhiate ofl sil.cîtturs' fu'cs, tatt it*rciýt, ns beftiré stated. 'l'lie
errvor nrtie, as il is liclievet, fronît tlic jîlitiîttitffs solicittor being-

iugnoraît tif tflic t rue ,taîte tif tîccouînts hictwen til l ititifis andt
thefendant nt the titite tif iottîini±r thuefi. fa., andt front li-i suppltîsiî
thtat tiieblance -triiel ini Exhibit A. %ins thet oîiy suoin then duc.ý
Menat flic dcpouiet did flot tiscover the crrcr tîntil the be-inîtiîg
oif 186,', wlîeithOe exact soinî due tipîot thte jtîdgttcnt, or securcd
thiereby was establislied bctveeii tile tieft'nluît anîd tf lcîîeoilent,
actin- for McI)unaltt, by Exîtibit B., wliehl represetits thte exact

stin âue upuon the %tt %tîît ith iirtres. and vttits tilt ta the dbite
of tdent Exitibit. Tîttit lthe fi. fa. is till it the Shorlitr bantis.

2. Exîtibit A. is dtlntd 2;trd l)ec., 1857. It stitos flic pirincipual
tiagne8, ititerests andt cots tillitn adraft, iîîakiiîg the total, ta the

12tli oif Dcc., 1857, (costs bu.Gl lut.) ............ $3245 76
Credit giveut ta the aint oif................... -580 00

T.eaving a 1-aiace titea due of....................65 76f "f
fuir %Oüeli tati notes, payale iii six and ntte mîoîîtlts, frot lst
I)îc.. ]lave Ueen takelt

-i)efecndnnt ta itidenîiif%, 1luintiffs against flic mortgage to
Commrcial Building Sicty, on luit, ini iiiitisfl, nd ta discltnrgc
tthe sanie witlhin 3 ntîtntîts.

-Confessioli tai 8tand ns calinterni security foer flic perfarmance
,)f tItis, ant ict payintt tif tlic fuotes, tend that theo lut ii FIas ta
stanti as cutlaterai seciiritv for tItis a~.

Confession oif Judginenl. (Sigzneti) WV. S. DunRiE.
Entered Feli. 11, 1858, for £800. .ADAMi CROOaSq,

Conta, £4 10 2. For Rigaey & Co.
3. Exîtibit B. is datcd te 26t1î of Jan., 1863, anti is a debtor

anti creditor accoont betweei Mr. Dunie and Mr. Blrownî.
1858.

Junie 4. Ta your note, duc this day, witlî protest,..$343 88
Sepît. 4. " "" 350 93

1862.
Jîîne 30. To Cooper's costs, paid for f.f ft..............10 60
Oct. P3. Il loncy atdvanced ta pa> ntartgaige ta Build-

ing Society, ......................... 1215 00
1863.

Jaît. 26,. To intcrest on above, to date, ant 6 per cent. .. 189 60

$1G20 01
Jan. 26. To paid iliding Society, in ftull, on assign-

muent of toortgage .............. .......... 300 00

$1312o01O

Ill hcrcby ickniowieîge flic ftîregoingsuai ta be trulv anti juilyl
(lue by une, tItis dai', tinto James Brown, flice yauingecr, on a certaiu
judginent recoveretl against tuc, and rcferredl to ini n settlenuent af
accounts, on te 123rd of Dec.. 1857, betiveen unyscîf and Adanti
Crooks, on betalf tif ltigtiv & Co.

"Toronto, '26 January, 186)3. (Siglied) W

Confession if .ludg-ntcnt,
Entered Fcb. 11, 15,for £800.

Costs £4 10 2.

In ansiîer ta thlisu Pommonns, tflic îhîfcuî,l;iit mnadte alijuavit tii thlit
eclTt'vt., 1that, lt tIlle tis le el kttit-tlt. i eferred ta) in NNhutA.,
%%a madetît, lie entereti it l, % vit h the.t ilrtitin anîd bclit'f

thlat thte suto tif 8$ii.76 was th lic îîîîtîît tif lii4 iiidlelttlhiess ttî thIe
pîiiintttlit tîtat tInte. Tli.-t lits olejcct iii iiivýI'sligatiiug nitîl îuettlitug
thte fîîrtlîcr state oif acontinti oit the 261i tif Jatnuary, t1863, %vas uit
thli rt'tultst tif.Mr. lirtiscî, for tflic ltlrplutx tittl tfasccrtniitei ig )lis
itîdebttcdtîcss tel the iitiihs nt tui, date. tend ftor tio atiier lurpilse.

Jithn iitiskiti, titile part oif tflic (tiiidaiit, stîsa made iltihv it
ti ithe clfct't, tîtat lie liait geni'vlei the ptroccethîng tîdent thte
catifésitin icai3 tiraI. tilo ini cturt ait tîte Ilei tif h'cbruinrv, 1858;
andt tdent it heurs tdate tlic 3rti tif Oct., 1857 ; tliat it wns g4'uen

cauttiîiutcd ii a itîl iiraîttIil Mîî nt. fle foîtt tif it, as ftllawa:
lT:-ie canfe-eiit i- qiveit tu sectire the saiti tîlit abouieîntionctl

luit tlic arntîlt tlcreuf is uilijct ta tic retitietl by n reference ta
stîch aile livr-ont as the. saidt partites niny ttgrec itpin: atîtl if sîch
one ulersoîl cttint bc agrecd ti1uvn, flic',, liv the iiial refcreîîce ta
two arbitrattirs, t.bis y ui ne linvtv. iiat %Nithi berty toa ppuointI
a finatl arbitraittr, î.iîîcr as na thtirîl nbiîritir tir ait iiitil.iirc.

(Siglci) AusitCîitoiiEs,
For liiintiff..i

That neitlier the confessiton, flan a ctipy, las been fileil in tlic
Cotiovit boouk, as reipuireti hy s. 237 tif lie C. L. 1'. Act, wîit«ii
anc intt froua the executitîn oif tlie confessiton ; non was the
confession evor filcd in conrt tilI jtîdgzi)ieut ivas catered tîtereon. as
îtforesaid. Tuat fi. fe. agains. gatide isstied the 2tt tif Oct., .858,
ta Sutent! of Sinicoe, cndîîrscd ta levy £166 8 9, beiig te balance
<lite aot thaes tenîd casts ia tItis catuse, ivitît intercat fronît 23rd
Dcc., 1857 ; ulso, £2 fur %vrnt anid certiflente tif judgmnt, tagetîter

with slicrilffa' fées, &c. Tienît tie fi. fa. ngaitist goods wsecttritedl
niilla buei, andi filcd on the luth of Atîgit, 1861, and Ilioreujon
twti st'vcrai ivrils tof exectition agaiiist lanîds wert' issuctl-oe ta
Shteril' tif Siîîîcoc-tlîe atîter tii thte Seiîrît tif Yotrk and P'eel.

Tint tic alt tite Sh-iiif of York aond Peeli is en(iarsed toi icvy
£îî66 8 9, bciig the blantce of dutitagei <lac; tîlso, £4 10 2, for
coýts taxcd. N ithl ittrost ait bath suitets frint 1 It Febritani, 1868,

tenîd alati £3- fur tItis nd formetr anda concurrenît writzs, tagetîter
witlt Shcriffs' fccs, Ce. Thiis wvrit lins iitarked tîiîot il, " Rcttcwct
for auto ye:ir. frat istt Atigitt 1862. Citas. .Sttl" Tîtat if
addlitioni to the above ciîtitrsceiit lucre ia anoither dattd tlit 211d
tif Febriiary, 1863, tiraitftie w rit, ini tîtese isards:-

"lan additioni to the aboie bevy foîr dantages, £163 Il 3, aiakitig
ini tell, for daittluges, thc soli of £33(). tir j12(ut, ns ackiitiwlcdgcde
by de-feniuatt ta lic due on lthe 260à of Jaîîuary, 1863, with interest
on £3301 frtte tflint tdate, interest on costs as aboie; £- 7 4 for
titis renewed writ and concurrent.

"(Signed) ADAMu CRooKS,
l laintiff's Attorney!'

Tieat there ig a suit in Clîaneery. naw pendin-, by- a Mrs. Cole-
rainie, ag-ainst tlic defendant, to whîieh suit thue onw plaintif! and
others, whoti re speecialtv eredutors of the defendant, bava been
madIe parties iti the MastWrs office, anti a contest as ta priîunity lias
ariseil betvecn tlie now lîlainîliffs anti divers if suci credilors; and
fle- plaintiffs dlaim priuiritu ovcr *tItem liv reasan of the fi. fa.
agaitiat lands ta the Shîcriff of Ytork and PecI, aenti by renson oif the
endtorseuiicnt tîterean. oif the 2nti of Feli., 1863; sanie of surît
creditors beingz exectition creditors. anîd suit beinu- credEturs by

mour gagoe Tha. lie lielievca tItis applicatiton is natie li thte aaw
plintiffs ivith te view oif prejudicili- tlic jutI ilts of the otîter

sîi'ciit crillor tf ttetieetdant, wlho are cantestiîîg the plaini-
tifs prionity as aforesaid, in Chîaacery.

\Viss.J.-It appenrsa ncanfessioan wVa% givQe ly thsti defenlavit
an fhle :;rd of Oct., 18-57, witli flic menitirandim or dlefeasance tirait
il Oint il sens su giveit ta secure thte ticlt tif £800, but thaI it was ta
lie subhjecI. ta, ho rcdtced uîporu a reference.

Oit the 23irt tif Deceniber, 1857, a staetemeft oif nccatînts sens
ngrecd ta betee lce parties, by wticli flie balance %vas strtc
afîter certa"in credits wene given aI. $665 7G, aentd for whlcît wo, notes
aI. ,ix ant i neit mnths, score given, the tiefetîdant engzagîing to
indetanify flic plaiiiîitrs iizainst tii Caomnmercial ltuuildifig Siciety,
an the landl ln Itiniuiil, andt ta thischtarge fle saine in tht'c niontlts,
and agrceing thal the confession shouuti stand aes coilateral sccuriîy

[JULY,



LAW JOUPNAL.

for thea perfourmîance oif tlîis agreement about Uie mortgae , anti for
tile payîucnt, o! the nottes.

Titis staternent of accounts seenîs le, have bt-en in lien of the
reference stijttiliîtedt for in te defeaeaîîcc tt tlic corîft',eititr, nt), Dlo
doîîbt, resiîered tîtat reference quile iunneccsairy.

Jîîîlgîîcît waes etcrcd on f lus confetittsiui on blie 1 iblt cf Feb.,
1858-no coîsy af tlic conftessioiî. nar the conufesstion itself, iaviîîg
been filet] or entereti in tlie cogitsvit book, as reqtuiret -by the
237 sec, ut flitc . L. 1). Act.

Execution atgaint3t goods isutil On fle 2-tth Oct., 1858, bo flic
Sheril! of Siliiitte, cndîoried to ievy £l Gý 8 9, beiîîg blie bnlîîuice
due fttr danmages andi costs, 'tiiitere8t, &r., traint 2.3rd Deceinher,
1857.

Titis exectta es rettirneti <tuila ?boua, and wns filed ini flic
Crowuî ellice, on tlic Otli tof Atîgust, 1861, nti tlieret 1 ton Lwo
exetîtien8 against lands isbued tu Sinicoe a¶îd te York and l'eel.

Tite exectitionaegainst lenids 'sas tilivereti ta te Siiertiff et York
and l'cel on the 13tli of Aug., 186 1, and 'teas eitîbrseti te ievy. as
tîbove, £166 8 9, balance of aiae (net as betare, being
balance of lainages anti ceats,) and £4 10) 2 for Posts. aîîd intere8t,
on bath suiiîts froni ilth, Feb., 1 Sà8, (ins¶.cad of is itufore, freint the
23rd Dec., 1857,).

Titis exccution agaicat lands vus tiien rcnewcti frein Ist Au,-,,
1862.

On flic 26tlî Jan., 1863, the plaintiffs and flic deferudant have a
furthcr accounting_, in wiit te twu notes, given uplon flie first
settlenient are re4atted, witli interest; antd a fîurblier saiîn of $10.60
for costs et fi. fc.â, andi twt> et(i3itionai soins of $125 andi $300, for
money paiti on account cf the Building Society's mertgage,
unaking blic total dlaim, et tiiet date, $1320 01.,

Then, in order te make te endorsation on thte fi.fa. egeainst
lands correspond with titeir ncw statement of i'tcotiiits, flie plaiui-
tiffs, ou te 2ntl ut Feb., 1863, ineke titis fürtiier cndursetioîî, tîtat
the Siierifi slireii icvy the further soin of £163 il 3, for damages.
wtitli interest on thec wiiole dlaiages froc- the 26bt (t Jan., 1803-
blie ntcrest on cosbs as aitove.

Tlien, on te l6Liî cf June, 1863l, lte Ilaintiffs apply, by soin-
mous, ta a J,ýdgc ini Chiambers, as hetare stated, for lcai e La amenti
the euîdorsetion un the fi..fa., by inrai te aiiunt cndorsedl,
by SiWing, aîîîong otîter faets, tese statements o! accttuu,
andi tat thuey, te plaiitiffs, banve jtaid tîtese mnîeys te te
Bluildinig Society, d&c., &ec., as aboie sbatcd.

The lst objection wiîiclî is made te titis application is, finat the
cegnovit, or a eujty cf iL, itas nuL flcd accarding Le te 237 sec, ut
,hie C. L. P. Act, withiit one montît after iL was givra; and, as te
statute declares tîtat Il No confessionu ut judgtoent bhiil be valiti or
effectuai to suport any judgmnt or writ of executian, uiîiess tItis
is donc :'-tlat se soon as titis ùefes is braigit Le flite notice et te
Judge, lie slîould net make any o der tipouit i, or witi respect to iL,
'tviich tnîay have te effect of îa'intainiig or cocfiruiiig it.

Thte 2ud objection is, flitat the plaintiffs have aireadi matde te
ver endorsenient. thcmselves, which Uîey now desire bbc sanction

ofa!h Judge to have mnade.
Thte Srd objection is, that the piaintiffs do net state, corrêctly,

that the suin of $1320 vus dut, as by xibit B., 'shen te fi. la.
against lands issited - for titat fi. fa. ivas issued on the lOLli of
Aug.. 1861, wiue Exitibit B. sitews the payntcnts te tise Building
Society 'sere net; made tili Oct., 1862, and Jan., 1863.

Tho 4Liî objection is, finat te piaintiff's afflavit dees net state
truly wlîen it rcpresents that fic endorsations made on te fi. fa.
;gainst goods on te 28th of Oct., 1858 ; and te endorsations
Eade on te fi. fa.'.s, against landis, on or about bte lOtit cf

Aug., 1861, anti again mode, in effect, on the lat of Aiug., 1862,
'shen thcy were re-renewed, 'sere madie as Swern Lo in errer by te
plaintiff's solicitor, for bte Exhibits A. & B. slîcw cleariy licre
waes ne error in blie endersetions, a-, iL vsas the only suin> 'hicli
coulti îroparly liave been endorseti for.

Thte rsti objection is, tet the additionai suins in bte new
endorsemant of blite 2d of Feb., 1863. canna be cliied tipon
this co ovt; titat Uîey fommeti ne paît of blie original debt, for
'shicitLtecnfersion 'sas given.

Anti the 6th 011jectîiil iý, tltat Ibis application is mnade for tlic
intre tito.of lirociriti for the pitint ifis8 a priority over the

Y cthler c, edtotrs oif tlie defeiitant . whiit i% now ftic verv subject oif
a Conteit ini thte Couirt, of Chancery, betweeit flic plainifs anid tlic
aliter creditore of the defenclant.

As btue flcat olbjectIon, olîr section, whieli is gotierai in it4s
aipplicaition,. aper to bo takeii front the l~iteriai Act, 12 -t, 13
N ir., ch. 1016, sec. 136, witicl aîîplies ta coiifé.siois, &Le., &C.,
giveu by traders.

Under the Art 3, Geo. 4, eh. 39, isec. 1, and lte 1 (L 2 V'ie., eii.
110, whjch avoids confessions, as against a*gignecs ini bankrypt.
cx', &-c., tinless tlic confession, or a ropy tiiereof, lias been Aletl
witltiii twcnty-one days front its execution, it lias been lield fliat,
alîlîotigh tlic execttion bits been exctîtetl, and tlic nioney paid to
tie executioti creditor before tlic bankripty, flint tfl ic ne
nîny, ncvertlîcless, rccover it frot flic creditoe. lktt feston Y. C'ooper,
14, M. & W. 699.

.Acramcan v. Hirmnian, 16, Q 13. 998, decides titat under thic 12
&13 Vie., cli. 10t6, sec. 136, thie warrant ta contes judgtiient andi

judgment are void as against assignees, if flic warrant bc nuL filed
witliin 21 days, een althtiîi tîte jidgment bce ntered, aiid the
warrant entered Nvithîftic judgment, witlîin flic 21 dayq; flic
warrant muîst be filed witli tlic proper affidevit, wlii"li Ulic net
rctjuires, wieci is blie ony ftling wliiclî ;viil bc suflicient.

I titink it is impossible to do otiierwise than to may, tlint wlîile
sncbi a confession and judgnîent woîîld seei ta be open to the
objections suggested, iL wouidl not bc expedient to unake the
aniendiiîeîit liraycd for.

if, is net necessarv, tiierefore, to pursue thesc objections furtiier;
but if it lied beca, andi if relief couid have been afforded to the
piaitiffs. et ail, it cotuit ouiy have beets by nîaking the cther
exectittefi crelitors of titis defe'idant, and the sheriff, also, parties
t,, Itis stimnions, as I intimateti on the argumntt, tiîey ouglît te
be, and which, 1 fintt be exjîrcssly so decided ini li ,assond v. Xavin,
1 Dow], N. S. 351.

After a carefoil perusai of ail tiiese affihdavits anti papers, 1 muost
Say fileat titis case lias net been submitted to me in a vcry ingenuous
inanner. These plaintiffs niche au app'icatien in June tu justify
an act which Liîey have tiienselves compietely perfornîed in the
mentit of February before, without bringing tiiis faet exprcssly
before thte .hudge; and I must Say, aiso, tlint iL is a compiete mnis-
stattement, of their case te call bte first endorsation an errer of the
plailitiff'a solicitor, when it is the eniy endorsation wlîich Lte
plintiffs themselvcs couid have mnade in Artg., 1861, when tlîey
sueti out thîcir exectition egainst lands, as tlîey lind flot nt that tinie,
Der for more bliar a year afterwards ' tai any portion of the
nîîney wlîici tlîey clais the right; ta 'adi fe the original endorse-
ment. Titc plainiffs case us not one cf errer nt ail: it is as a riglit
te edd moeys te the orig-ittai endorsetien, wiîich, aitiîougii îiîey
had net acertied as a clair> to Lte plaintifsg Nhen the endorsations
were madie, wcre, nevertheless, as the plaintiffs content), mune -.
within the provision and ptrotection of the confession. l'y t lic
express ternis of te settienient cf accounts of Dec., 1857, and
witich vas in lieu of te defecasance underwrittcn upon bte confes-
sion itselt Titis is their case, andi net; one of mistake or errer ini
any fori. But 1 de not feel et liberty, or called upan, to exepress
any opinion upon this brancit of iL, for te rettoons alreatiy givien.
1 wisit te say notiting citiier tîpen tlie amentiment alrcady nmade
by thc p]lîr'tffe of tlie endorsation. upen bhe vrit.

1 discitarge tlic application witb costs.

Summons disclîarged,
Wîth cosîs.

NoTe -If an applicatin la made by onsg af nverai erectition crediturs togmîend
the endareemeit on awirlt by Inercstng fhe àmtntor the nuai tne le TI-d. <lie
other credîitoman ud the offirer tula o ' Itea ii tirecteti. sutuli lie ruade parties to
the r'Ie. amot .Yv.i ottN..,11.C. . W. i.

If ithe vrrit haj; ttee enlorseti f.,r lao mrnai a suti. the plair tiff. may.I the~
es% of a fi fa, te SI Uowad taus a0I frstI wrtt fr the resifite. S'~t V. Paus.

mnore, 2 Dowt. F. C. 401. î'hy. 1.>scen&on, 13 Lawt J., Q. B3. 11.1, 1D. & L. 155
S. C.

1863.]



LAW JOURNAL. [JULY,

CIL~ NcERY. benefit or any rights x7hich they rnighî have Acquîred ne judgrncnt
creditorg by virîtue of Beai iy'as uit Tite bill wmrply Bels up thei

(IRq>ori by Attx. Gkà,.iï, Eeq., 1~<j.Rqcver tû the (burt>) bill ied b>' Beatty, nd the answcr of the defendants iled long
subsequentl>' te the l8th of May, 1861. Beatty rnight, et ay>

B3MdK OF UPPSii CAnADA Y. ' lTY tirne, havYe diïrnised that bill. Tite plaintiffs' right et tb. turne
Tun SAux Y., Tnxs (hie suit was commnenced te pregerve tlceir lien as judgrncnt cru-

ditors b>' ineas of leatty'ài suit vra& inelâtinte, and outil decree
J'isIwnt mreec-ProudiidJ nmwe t le 7 could tam no bettelit of the suit, This the>' anticipted,

lai oider te retain the, lien cteste.l ty the> re"tatrjoji of a indiCiget ICVIdadtîîfrmci epc i t6'' hi i o otja
at .w. it gsaiec"ffary tibs ii bih j0 ecrort. aueh tiensheUle bar. have isrnoplie ofntfli au>' r llnd mossu
on or bef."re . th81 day (Qffy 1961 as when a judgntent Snelnenn specilie lnsthse pluintiff

Whien ajuda<nent creffitr ies a bll tonfore hist ,tdgmntsgâlnit the Itudm $echa equitable ention in titis court without flrst hzving lesued
of b1% d,er. II; must b. ehoswu tbat the. creditor bas suvd eut oxecutioa on ention on bis jadgment at law. Neait V. Mdrlbera1091î, (3 'M.
Inch Judiguient.

Theseg.nt et a ink aving boecct ndebted te bis ysiluln ais s^1Coin cj & Craig, 407.) Asigell v. Draper, (1 Vernon, M9.) lied tise
Msîuey. PÇOr.dfugo werei taken te en2'eroe Payaient ti>cruo(; and *bon exoat- plaintifs' right te retain thetir lien nsatured before filicg their bill
tie tb.ysfur w»a on the ove et becbg auses out, tb. agent absoecaud fru th - a--re
cnntry; andf, wlîb the. aceiree cbject otdeteinc th t4i of ah docret but y eatty's suit 1 should, in accordance with thse

se the agent .ilegsed, tw Ibo Pumfflof ptylog is ether credifesm cnn11ee Banke of MontreaI4 r. WVodee, (là Grant, 141,) baie beld
ar w a Ponton tu whoec ho vau oeiy heu tnUcoduted, a Iai'g. quantity of that tise> had made oiTt a title, se fer, te asic the nid of tis

valuabie lande to be pisw fur in g»sd et long dttes, rosirniog aS Dight fur tii. court, Bt, se 1 have already itaid, tise> have been prenseture,
purlpo,4 et exocutisg thi envvne andf wblrb ire, executesl itîuu sny
tnrotgatlm of the titi. te tii. pri>porty; and Ibo agcfnt mub>..nnaly tedar neither having a decree establishing their position lat tais court
titi sigreinent for the delfvîry of the goul t»e othnl paymunn bs in Bleatty*& suit, nor execution at 1ev whet tiey filed their bill1.

ntmpayableB oer a P,.rod of sovorsl yagri. Tii, ontt, "ider trio elmrn- As to the st clause of tise 24 Vin., eh. 41, prosiding Il This sot
ajanoam, set exiteth iisal, a fraudateut againit Cho tis. shah! balte effeet on the leBt day cf September nez:," nosu doubt
Thse bill, in thse first iaentioned cause, was fsled by tise Bank of Boins uncertaiut>' as te the tiojo the aut is te eperate Sa ersated

Upper Canada againzIt James Beatty, George Thooias, and John b>' 15 It vas probab>' hurriediy iasorted in thse bill after it lied
Stepiseas, for the purpose of baving enforcedl the paymnt of a bëen întroduced, but I think its effect munst ho limited te keeping
juâgment reeovered b>' the battît against Thormas, unlder the registered judgxaent3 in their places or order of priority (bat net
circumstances set forth ln the judgrnent. Thet cause, together as lisens pet je> untîl tIbo lot of Septeinher, in order that they
,uth a suit instituited by Beatty against Stephens andi the Biank Mnay as tse such prioriLes sustain writs of excution wbich aah
cf Upper Canada, came c a te be heard at thse saine tinse, have been issued on tises ir. the meantme, and thet in ait othor

Sfrong ani Cnwcmore for thse Biank. respects bthe act camne into oiperation inumediate>' on its passing.
Bltake andi fla»>, for the defendants. This viev is conirused b; ho seat 25 Vie., ch. 21, pamSd
Ia tie suit i.nstituted b>' Beatty, tise usuai decrce vas prenoun. te cure AUs omisson in thbe other et relative te the registe>'

cedt. la thse oabers alter teking tinue la look inb tise autbOrities of rertiLicates of dischargeocf mortgage. It meites tisat it îs
citeti, the. folloving judgcnent was delivere>t b>' expedient 1,te reinove ail dosubts as te tise auiciene>' of snch regis-

VAmeovouRiar, C.-This is a bill te cet aside a certain convey. tf5iont since the Pasing cf tise said act "-that la, the 24gb Vie.,
suce of landes b>' one cf the defendants, Thomsas, te on. ether cf ch 41, and provides, ia ita 3rd section, thiat every certificate of
the defeîîdnnis, Stephens, on the greunti that it -.as Made With Mortgage regi3sered ainCO tise 18th of May., 1861, wbich, boforo
the fraudulent iatent of puttiag t-'. propert>' out cf reach ef tise tint date, would have been a sufficieut diseisarge cf a rnortgage,
plaintiffs, andi duriag the pendency of an action b>' tisein againsu, Ilshall have thse saine effiot and valîdit>' as if tise s-cond section
tihe defendant Thonjas, which resulted in ejuiginent at 1ev for of tuis net had passed andi been Ibo 8h sub-sectiu cf section
an anicunt cf whîeb thie plaintifse, b>' menus of titis bih, aeek te number sesten cf thse sait set 24 Vic,." froint hich b>' en ever-
obiain payrnent out of tht. preperi>' la question. Thse bill siglut ha repealîng thse clause of the. ol set for the registration of
alleges tlist tie coaveyance te Stepseu. vas voluntar>' andi witb- snch certitieetes provision therefor in tise future 1usd beea ornitteti.
ont consideration. Thtis latter allegation sa dispreved. Tise bill Thse legisature isere plainty show that they treat thse net ef 24
praye in refeî'ence te the lands s0 cenveyed, tisat tise saine, upon Vie., as bawing cornte int force on thse 18th ef Ma.>, 1861, thse

ics tise plaitnifsý'jutigmeat Sa a lien or' incumbrance, or e ceai- date Of i ts beinig passaI!.
pelent part thuereofs Mnay be sod, and thie prnceeds appiietà ta tise The objection ta thse plaintiffs being in a position te asic the aid
payrnent cf the jutigueat. Tho bill also impeaches a judgeuent cf this court having been taken b>' the aswes', 1 must gis'e tise
recoereti by the defendant Beatty agaiat Thomnas; but tis defendants their costs and! dismiss tise bill, but witisout prejssdice;,
portion cf it le not rnaterial te thse questions tradier weidcration if that leave b. acosts' te tise plaintis ÙliBg another la
bore, as Beatty, prier to thse 18ti of May, 1861, ied a blli on respect Of tise saine inatters
tisas judgmeat as a jndgment ci.editar, uaaking tise plaintiffs
parties defendats tu it as jutigient creditou's of Thomaes, and bas Atter this jutignent bati been deliversI! tk* Banik institutedl
oblaineti, aince titis cause vas beurd, thea ordinas') judgrnent Puoce0diage in anoiher suit ggasnss tue saine parties and! co
creditor's decroe. Tise plaintiffs, ln their bill, vicàl vs ied F. A. Thomnas, a son ef thse defendant Thomes, le wlten hie fisther
Sn Jume, 1861, de net aihege bluet upea siseirjudgsnent the>' bave, bati tmeneferreti bis caim apon Stepisens.
issueti any fi- fa. âgainst landis, but tise> set ep, as gsving thons si Evidcace vau taken in thse suit. and tise case s.s'gueI! befo bis
righc te obtaba the aid of tItis court te execkitiea on andi <f their Letrdship thse Chancelier et the. sittinga of tise court et London lu
julgmnt. tise bill ied b>' Beatty as a jdgrnt creditor on the Mercis and April, 1868.
14ts of Mesy, 1861, anti ta whieb, as staied, the>' vere madie Bechber, Q. C., and ti igerold, for tise pwntlfe.
parties defendants. and tise> set forth that tic>' bail ptt in tiseis' Blake and! Ilain, for defeudants.
aneirer in vieh the>' cliîued toise paid tisejutiguent in question, Corleit r. Rate/tif.. (,l L. T. S. S. 1), S/eorf v. Soulbye, (1 M.
as wel! as a prier judgrnenb recuvered b>' the Saviusgs Blank, andi Gor. 3G4), Buclled v. Rosé-, (7 Grant 440>), Woiod Y. D4zîe,
as>igned to tisem, but about wbich there is no dlispuîte, as Beatty (7 Q B. 892), Thompsoa v. Wecbster, (5 JUP. N. S. 668, S. C. ou
offers te redeain andi pa>' it ef. The plaintiffs rely upon this i upp. 7 Jur. N. S. 531), Froech v. Prett.4, (D>. M. & 03. 9M). le/
allegation, true ia tact, as brin ging thera vithia tise hlth sec. of Iv. Thbe Saloon Oueuîbus Campan>', (41)rew, 492), -iun/oy. Heop er,
tise act 24 Vic., ch. 41, anti tierefore keepieg alive their judg. 1(2 Jus'. NI. S. 1081), were, atacuget otiser nases, roferraI! te sud
meute as lieus upont tise lands of Thomnas availeble for tise pa>'- cOmeiuneteti On b>' coanseL.
ment of bis debits, anti they aise cententi that tbet act diti net VANrizovuOtI'<:, C.-The bill in tisis cue i. leIed b>' thse plain-
taise cffect tili the lat of September, 1861, viereas ie bill iu tiffs te have deciarod voiti as ageînst thern, aud aIl otiser crediters
tiBs case iras ILied ia June prcriously, sud tisa: se theîr lien is ef George Thomnas, eue cf the tiefeadants, certain coeyenses cf
preservoi. s'eai e'tate cxeeutcd b>' hins te John 8tepiens, anoather of tic

1 thiais tise plniniff>u fait Ie misintain cither of tssoposi- defendauts, tinter lie following circnrnstanees: Thomsas beving
tiens, and that tise>' ied thtir bill teu seon te gise lieus tie 1 for sente years been agent of the plaintifis in Cisathans, becarno
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indtbttd ta Illin lit about Ille sutu i ~to UU,00 in ?eot of ai $5(<'.000) , gave hin i oli.,t of the'iuîbecs whtch vrould
vtlrotibî trem'aetions, anti ta Fecure itm P'lyment' elecuteti ta the ha dleilticteti frorm titis prie,; ny itnterview w;tl him l»Seti fise
plaintiffe, on tiu trst day of Mardi, 1858, a murtgnge of certain or ten minutes; 1 told himla tht Ibo woleanîount ofthe lrontiioot
làis estimate t e. titan by a gentleman etîlotyeti by the jutigment (tbat ig the Savings Batik) mas nlot ta bc coasidereti tis

plaintillst ta -value tlinm, as wortit ffl,CtOO. On the 13th of due, as they lied other 8ecurities: 1 put dnown Beatty's jutignient
November. 1858, ite Toron)to Sevings Batik, represented by amn>an the in-baes Stephens -3iiii lie wouid take tintie ta
Mefers. Ilendorsan, lroudfaot andi Rtobinson, recovet-et a judg- con3ider: 1 leit bite, andi returnc'd in about an hour ; I considereel
tment againat Thomae for C I-i8 92. Other parties rore aie the isicumbrionees ta bc about one-Chirti of the prico nanmet by mea:
liable ta the Savings Banik for this doit, but wlietber titey were wben 1 returneti, Stepheus askei nie my terme for payment: -
or are suivent or nlot does nqt appear. Thue Sitvina- Banik aise Raîid 1 wanted part cashi, Rail the balance ln grocerles. lie aid
holti an securi:y fur the deit a triuser of 7000 or 8000 acre& of there W96 no tise of futiher di8cuînioua, ab he. wouid net pxy aay
wild taudi, the titie ta whiell iii siltin the Crown, but one inetal- cash; I toiti hlm 1 wanted metans tia pay off creditore, atît thst
inout; viz., one-teti ai tii. originali purchase nioney itaving neZt ta cash 1 considereti grocerieb the best tbing: -Wb then spake
heen paiti; wietiîer tuls tecurity l3 tif any value dotes flot appellr. of the pries Ca lie paiti. Stephens saiti ho musC tell, off one-
On tihe lUth of Novenîber, 1858,iisjuuigment vrastiniy registered third af tho $60,000 for the inecumbranees, ane-tliird for taxes,
in the couttes where Cthe lands in question liera lie, anti writs ofandot ta cuver azy tiofect in titis, andi for prufit in the transaction,
execution against Ille land& of te defendant Thoas were duly lie theu atiareti me $l6,000 : I trieti ta get more ; Stephens
i8sueti, andt Placed iu the bands af the eher3ff2 nf ie~ Raîid couni- refused it, saying 1 miglit ltk that or nething: 1 agreeti ta bis
tics, anti haire betca duly Itept alive. Thtis judg, 4 eut remaies otier. Chis interview lasîsti about ane-quarter ai an hour:-
utksnti.-îrd. On the 4eh ai Oceober, 1860, le was assijgueti ta the Stepitens theu cabi tue hoe liaed determineti ta purcitatez 1 net
plaintiffs, Wita thon begame, anti seul are, eutitiati ta the benefit Mr. Prince andi Mr. B3ernard there, (the members af the 11rni ai
oi it Thotmas baviîîg matie defaule in payînent of one instalment Prince & Berniardi, solicitors,> the latter vas ta draw op te
of Cie tnoncy payaeble o thedi plaintiffs under the martgage fa agreemenit- bc titi draw it white 1 was there; then Stepheas
thesi, wtu, iu the curly part of tii. year 1860, elled by tihe plain- reat i t over, but vas mot aaisiul, ho mid that provision ougbt
tiffe therefor. lu this suit lhe matie defeuce. ns hoe sys. for tinte ta b. matie by le againet Beatty's jaigineni, andi ho dit net sea
ta enable hlm ta eecure bis altier creditars. anti a 'verdict baving wby 1 abouti not give him titis iudemnnity If 1 fi-lt saîlitfieti, as 1
boe reodure in luIl ageinat bitea ntbch Chiatham assiteb, vihieli saii 1 tuas, Chat there vais oiber property aufficient ta puy il:
commeoceti an thie luth of April, 1800, jutigment vias entered up Beatty's jutigment vaS tnt estirnateti amoug the incumbrances
upon it for tîte suai af £2;193 l7s. 4d., on tae 18ch ai the saule tieducteti as une-third ai tii. price ai the lunts: i ilen adtied ta
tionth. anti writc oi fitrnfatiau against bis lands duiy issuei unti the papi-r sa tiravn by Bernard the provision in regard Ia
deliivereti ta the sheriliti of the isaiti counteg, in vinse hands tliey Beatty's jutigment, and mith thia Stephens vas stitifiet: lie
remain unsatialisti. On thie 18ti auti lUth tieys ai thte sane month vanîti flot sîg it tilt lie bail got th%- deses Blernard sait he
ai April, the said jatigment vies dtily regîsteret inl the sauie vouiti set bis clcrks ta work ta prepare the deatis: Stepbena i-aid
countice. On tîte Oth Qf Joue, 1862, the plaintifse recavereti lie waulti have ta.be quick about II, as hoe vas going away in the
jutignent tîgainst Thomias fer $64,036 65, the bal.iuce ai the cars thal. evening: Bernard proposed a pawer ci attorney,
usout secur-d by tise maotgage ta theto. Stephens sait ie .oulti proier signing the agreement hiseif:

lu April, 1800, Che autel le value ai te property mort.mged by finiîy, it vas detai-minet to havre a power of attorney, in case
Tieiales ta Ille bank, appears ta lie $15,00>. Haw atiel * ý«gger- Stopb~e vas gooa viten the deede moe reatiy; 1 tit nat see
at"t value as iltat put lipan it in Muàrcli, 18aS, (befare viuicti the Stepioe again Chat dAy: h.bcdi loft befar. th. deetis ver.
revulsiGn lu the value of the real elitate in te country lied taken ready: - 1vent ta Windsor et nigb: te execute te d-odie, becausa
place,) vas arriveti at hy the. gentleman vie titis estimatei Il, tbîey wer. nat reaiy beitire sud 1 feareti if lett Cilt moi% day 1
ido ot know. <niglit, ii tien ment ovrer, lie arresàteti."

Oe the marning of the lSth of April, 1860, Thomas laet Chat- Thomas aile eateCs Chat aiter the deetie ver. reatiy for exe-
bama, nad arrivei on tie sto day in Diotrie, vhere lie he* ever tian by hlm, '.%r. Bernardi, viam h.e lied consultrd, ativiseed lia
sloce remaiti, baviog retu iedi ta Canada enly an thie occasion titat if b.e returacdte C Canada atber eelliug bia lands, tie liank,
of bis attending as a vituess ine this ase. untar the protection. ai being annayeti tbereby, waulti probabiy arreet lîjus; that having
a subpoen-. Whea Thomas tîtus abscondeti friom Chiathtam b.e was saiti bis praierty lie remaàinet in Detroit ta loak aiter tic pro-
indebieli ta divers parties lu sua net secure tly jutigment or ceeis, andi ta realile tinta; Chli h iti nt think it was ai t go
ctilervise, loa at&Mount ni irons £4000 ta £5~00. On elieday ai back ta Chathami, unleesa lie could Malte sanie arr-angement îvith
his arrivai la Detroit, Thomas met witb Cie defendant Beatty, te. batik, as be tearedt bey waulti copies hlm ; Chat ?dr. Berourd
vitît vihat for maany yestrs lie lied been on terme of icitinate ativisýet hitm ta crase civer ta Windsor ta oseente the deetis, as the
irîendtship. Tiîey met in tie street, anti Thaoas at once propaseil bank migle procure hi$ lirrest, andi tint lie croaeed aver ta
ta Beatty tise lie, Beatty, aboutit buy Thomas's praperty, giving, Windsor betecn 10 anti 11 o'clook et night, ta exeetile the teede
as bis reasoas for dcalring ta oeil, Cle, tic plaintifis ver. pressing ta Stepieus. These deeda beiug ins. Iipeaciati lu titis suit
hlm bart;, thtat i. chougit ite lid suulcely seeurcd theni, anti moe tiare anti thon executeti. On the falloviug morniog vas
if tbey succeede'l agaiiist him lie ouii nt b.e able Ca pay executeti hy Beatty for Stepheos3 utiler pawer ai attorney the
acier cretilters hian ha aveti. Beatty, as h. saes on bis agreement Iy the latter Ca purchase. Tihe deeda cavereti a quart-
examinatin, mas persot.ally aware tint Thomas bat got ino tiey ni landin lcte Counties oi Kent, Middtlesex, Edso, anti
,rouble miti thle batik, atid lied hati a scttlement milth tiena, anti Lanshtoti. The considei-atiaa, tbersitir, vas the agreement af
ibt lie lied mat bis position as batik algent; andi lie neit hoard, Stepitana, vihieli, aicer reeiting Chat Thomas vas about ta com-
as lie Sates, ai Tliouîns's troubles xien the latter came ta se. meuce business la Detroit anti lied hargamuet vils Sospitens for
hlm in Detroit, that le, on the occasian oi the interview juast mon- groceries ta th. amonat ai $16.000 ta e bcusedin suci business,
tianeti. Beatty tieclilcet ta make the praposed plarchase, nol h., Stepiiene, agreeti ta euppuy tha saine ta Thomtas in tie
beiug theti, as laesnays, ia a position ta buy. Thomias thon ialiaviDg: tocner: taCthe aîcount ai $,4.00 t eny ime vithin
requasteti Beatty ta propose to Cie deicudant Stepheust, bis aoie year therealter, ta Cie amoent or $3l.0U at any tinte vithin
pariner in business, ta became Ch. purcisazer, anJ Bleatty pro- te year iollowing, anti ta the amonut ai $2.000 wilhin etch eue
misad ta do san; aubsequently, an lte aeume day, Thomnas mvent of Che Oive ioliaviag years. In relation ta Chis tranactionofa
dovin ta te store of the defendants Stephaits and Beatty, anti sale and pot-chas., dtoienderit Beatty, on bis esawizatisn, @,ays
vies introdocedtu tae former by the, latter. What titan passedti hat lie intraducet Thaomas ta Stepheas, and left Cisen tagetier,
betveen Thatmas anti Stephene le toiti by te former iue the folloi- and iteard notbing more of t!ýo maler tilt Stephens braugbt hlm
iug varda : a lie% of the bauds ûffea by Thomas for sale, for bis opinion

"i gave Stepliens e let ai te property 1 'wpaeti ta sell, andti lereno; clint he vaued lte landbs at $50.000, deductiug one-
Colti hlm Beatty vo-tit explain Chu value ta hlm ; Chat 1 lied put le tbirti for illcombreunebs anti une-thirt C caver taxes ant defects
iu ns tort as possible. ta luduce l a u-dase; 1 lad put the pries 1 lu titie, andi the probable profit in te transaction, leulrtr>g ane-
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,hird as thc net price ta bc paid for the property ; tint the inter-
vieow between hîm and Stupliens on ttîis occasion lasted a couple
or hours; tbat Le and Stephens discussed Thomas' rei.sons for
selling, as already given. lie soys hc adviqed Stephiens to make
the purobase, and did nlot considor that the matter badl lieon
carried on in a very hasty inanner. H1e gays he noyer viaitedl
any of the property except the Chatham property, and tliot in bis
esttnsate of value for Stephens. be did net taât the Amount of the
renta of tbis Chatham property ino acceunt, as ho did net know
vwhot they wero. 8ince hoe took Stephens' purchase off bis bands
ho says ho enquired the value of the Chatham property, aud ho
thinks of souto of the other lands, but hoe is nlot positive. 31r.
Prince oweara that in this transaction of sale and purchase, lie
vas acting for bath parties, the nonsidoration for the sale was, as
hoe understood fromn ail parties, the setting up Thomas in business
as a grocer in Detroit; that ho himneoif vas at the tieu acquaitited
vith Thomas'a position vith the bank and bis creditors generally,
but hoe thinks Stephens vas ignorant of it. Tiat lStephens vas
not ignorant of it, is she Wn by the evidenco of Beatty, who aise
svoars that ho Inuët bave fuund out about the time le signed the
agreement for Stophens on the followring morning that Thomas
lied been over lato to Windsor on the proviouq night to exeuto
the deeda, and Le thon suspectcd îLtât Thomas laed iib8conded
front CanaJa. bIr. Prince gays Le iuve,4tigoteql the title ta tLe
lands for Stepheos. This muai bave ocen after the exocution et
the. deeds, for it was impossible to bave done it beforo. The
deeds, %-ben executod, wero retainod by Mlessrs. Prince & Bernard,
as solicitors fur Stophens. and Bernard pracured theoexeution Ly
Beatty for Stephens of the agreement of îLe latter. Thus, thon,
vo bave a party, five or six days before a judgment is or con Le
recovered againat him in a ponding suit, tlying froin Canada tu
the city of Detroit, in tii. United States, and on the vcry day of
bis arrivaI tbore introduced ta & man, up ta îlnt time a atrangor
ta hlm, and a residont of Detroit, and vitmin îLe space of about
tva Leurs tbereafter, conveying ta him, vithout any knowlcdgo
by the latter of, or ony onquiry by Lîm, except of the defendant,
Beatty, as ta tiieir value, and without ony knowlodgo by Liîn of
the state of tho tite, a large quanîity of lands, valued ot the
iowost ziate at $50,0J0, and for the avowod object o! deleating
the Blank of Upper Canada in rocovering payaient of the amount
for which tbey vero thon seckingjudgment.

Now, as agoinat ibis short statemont, of what actually occurred
could these convoyancos. sa oxecuted, stand ? Dut it is said thore
is something more ; wbile on the ont bond Thomas desired te
defeat the dlaim of the B3ank of Upper Canada, on teoather hand
lio sougbi by go doing to praduce tLe meanq for paying bis aiber
creditors. Lot us.see Low far this pretonce is real and boita fide.
Thomas, besides this properîy, vliich Le conveyed ta Stephons,
Ladl little else 1-ft-a few lots in the tao of Chatham, sufficient,
ho thinks, and ~s Beatty swore he tliought, ta satisfy the. judg-
mont whicii defeodant Beatty held against hlm (and whicb Lad
beon registered) for about £ 1,500. Its value, sa far as I could
gather fromt tLe evidence, vas not nearly oquai ta this. but if it
vas, it would Le swept nway under i3oatty'sjudginent, and no
available proporty was therefore left for thoseoather creditors
vhoso debts, ta tLe amount of £4000 or £5000, were flot in ooy
vway secured, and 'whicb Thomas, as Loestated, vas so anxiaus to
pay. How do Lie and Stephons. ta whom Thomas' double abject
vas mode known by Beatty as the latter swoars, go about it to
effect tbis abject? Thomas transfers bimself and al bis property
out of the country, eonveying the latter ta a foroignor, resident
within a foreigo juriediciion, thug putting everytbing out or the
reach nlot only of the Bank of Upper Canada, but of ail bis ather
creditora, and in consideration of tbis, Stephens, or Stophens and
Beatty are ta set Lira up in tLe grocery business, providing Lim
vitb a suppiy of gaads by instalments extending over a perioît of
seven yeara, ont of wLich I suppose they menu us to understand
tLe creditors are ta be paid. 1 am nov Eîpeaking o! the transac.
tion in ias inceptian and format completion, without any regard ta
vhat toak place subsequently, and go trenîing it, 1 cannot look
upan it atherwise thon os a gross fraud Ly Thomas ta clieat Uis
creditors, knowingly concurred in by both StopLoua sud Beatty.
Knowiog Tbomas' dosign to Linder, deloy, and doent, if Le could,
tLe Bank of Upper Canada, did Stephens take any care to sec tLot

Thiomas' other profcsstd otîject of paying certain creilitars vas
securcd ? Liid lie not at once put it in Thiicas.' pawer ta cheat aIl
lus creditors indiscriniaîely, and tlîus nid hlm in doing meo; and
bow con lie nov consplain thitt thîeir joint actiou to tlîis end sbould
le frustristel? Fraud slte very ofgen apparent in thie transaction
wbich it affecs-it is ta be gnthercd froin mnany circumstances,
inoluding tlîe conuluct, and domneanour of the parties ta it, and
ovory contrîvance la usually resorted ta ta bide it, and te baffle
enquiry. Hiere thore vus flot niucli timo for conirivance, go
Lurried vas every thing, leat the expected juîgmemi, nt tbe suit
of the Latik, sbould reach the property. Whot ecd fer Stepliens
ta Love entered into the transaction ? What inducement, to close
it in 50 hurried a way witlîeut the very orminary enquiries vhicb
ny man, tLe mnoat1 ignorant, vould moite before comioittâtng bli-
soif to a purchase. unise inducedi ta do so by Beatty, the friend
and connoction of Thomas, ta nid the latter in the ar.complisbimeot
of Lis schemo ? IVas thora flot suflicient ta Lave aroused the
suspicion of any prudent mon-ta have caused hitm tu hesitate-
to make enquiry ?

Let us nov lookit othtL conduet af the parties aftervard-(s, and
ste vbeiber lu it 'here is i. nything vhich will remove the groenada
of fraud presentod in the transaction originatly. We find that
Thtomas for soies time afterwardi dots nothiog tavards estab-
lishing biniself in the grocery business, or in receiving grocerits,
Lut lu the month of Septeniher, in the samne year, Le proposes ta
his son, the defendant P. A. Thomas, a partnership ini t*e business,
in vbicb they should share equally, and accordingly gives dirc-
tions to Mr. Bernard ta prepare the articles of partnersbip, vhern
ho is advised by that genleîman ta oeil aut Lis interet i0 îLe
agreement vith Stephens, as it vould Le unsafe for him ta go ino
businpss, the Bankt of Upper Canada beiug dotermined to puslt
Litit Lard. Acting on this advien ttue eider Thomas selis out te is
son, and assigna ta him tlîe agreement witlî Stephens, and takes
Lis son's nuets for $16,000, payable in inst.lments exteodîng avec
a perioti of botveen 8 and 9 yoars. Thomas, tLe son. thoeoupon
entera upon the grocery business in Lis own naine, recoiving gra-
cories fromt tume ta time frai Stephens and lBeatty, and being
cieditedlup ta tbe prosentîtmo wittî $300J. and $2677 as payoeenta
due Lim under the agreement vaLh Lis fother. In October, or
the beginning af Novomber follawiog. Stephons boing di8satisfied
yuLh bis Largain, Lecauso, as atleged. the lands wore not paying
hlm ny tbing, tbough boy Le ezpected thom ta do se, unless by
sales which ho does not appear ta Lave attempted, one duos nlot
very vell sec, applios ta Beatty ta take it off hie banda. On thia,
Beatty feeling, as Le says§, bound in Lonour te do so, as haviog
advised Stephens ta moite the purchase. consents on the tornis that
bo is flotta becharged vitb the goods delîvered under the agreement
until be Lad roalisod the amoat out a! the property conveyed tlu
Stephens, Le, Beatty, paying, Lawever, ta the 5cmi ton per cent.
interest in tLe meantime for this delay. Accordingly an the 6tL
November Beatty, with the assent af both the 'iàomas's assumes
Stephens' agreemeont, aod the latter soies menths afterwards oee
cutos tdeeds of the property ta Beatty. Those transfors betweon
the parties appear ta bave beon kept secret for soige time tilt they
came ont in evidence i0 1862, in a former suit Letween chose par-

ies. The deeda frong Stephons ta Beatty vere niat registered,
Beatty says becotise of Stephens' titl. boing disputed, îLot is ta
say, Ly îLe banit.

In tLe arrangement sueh as it vos, between Siephens and
Beatty tither a great dent of indiffe"ence or a great deal of confi-
dence vas felt, ns notbing vas said or donc about passed accrued
rente, or of the lands or morigages vhich laed been released by
Stephens ai the instance of Thomas ont af tboso conveyed ta hlm.
Altogether the aiber dealings betveen and among ail parties
subsequently ta the original sale ta Stepbens ver. nat of a charac-
ter ta strengthen it i0 any vay. It 18 evident tbat tLe original
sole caou ohta -o support frram vhat fallaved aftor it, but, on
the contrary, if it appeared in is circumstances froc fromn teint,
tLe subsoquont acta of the parties vaould ga far ta si disoredit,
at Itoat grave suspicion, upon it. I quite admit that vo are not
to try nîen'8 rights upen mere suspicion, bawever strangiy enter-
tained, that ail la flot Lonest, but in this case, as 1 bave alreody
expiained, in îLe vîow vwhicL I Lave taken o! tLe foots there 18
muait morci than suspicion ; indeed, as stronig evidence as yot ean
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ever cxpect in ttuch ta came of lthe fraud lsy wlîich, it [tats t'cett
attempted 10 iloprie a plaintiff of l.je fruits of fls jîxtgment. 1
quile admtîit also tat a mere transfer cf proper13 t0 o0e creilitor
witb te intent t0 prefer him te anotlîer, andis ltilaundr anti defeat
Ihat otiter's exeuion, will Oct ho invaliti cititer by lthe commun
Iaws, or the statule cf Elizabeth, but 1 dcny tnt ta trctttfer ecan
stand nînide net te a creditor te pay a ilcbt, hut as a qule te prêvent
thse operation of an execution, Allthouga tbore ho but on0 such,
notiitsanding Ihal langitage in toe f ound itt l tsod y. lhrte. andi
lia te v. T/te Saloont Onibus Co., tuhich reand literally woulîl
almost sustain ltat proposition A Man nsy consinijtîas grent
a frau in 10 im designocf dicfeating ane creitor as of rlefenîing a
dozen, andi indeeti it was flot coûtended, eîltrwise on lte argumient
of titis case. Bleatty, if ho ouglît n0t te stndtin a0tny worse,
certainly @lands in ne heiler posîito thtan Stepliens. ilc was
privy te lthe originnl transauction, sud ttny suqpicion lie entirtaireti
then must have iteen aniply confirînet by wht transpi. cd aifter-
wartis, «ind beforo ho purcliaseti front Stepluens.

1 sitoulri remark thîtt it was stittetl in evridence that the eider
Thomas li paiti anme delts t creditors in Cinala sitîco i h ail
livet inl Detroit, but titcy do nlot appear te have ansouitîcîl te $300
is all. Tîoîîgl after Beatty hatd aroorn Ilît Thioumas bail giveil te

lM ais one of lus rouioens for sellitig lthe properîy lus de!lire te
soya it frein the batik as well for hinisef ns bis otr crelitors,
lie, on bis evidence beitig rend over tu hint aoserted (liat lie lied

iot mentit te say Ihat Thomas proposeti te sa"o aîîy of il for hit-
sel f. Yet il seenis front vitat bas tlken place (bant il is for
Itinisoîf lir. Thomnas bas saveti it, anti n0t for lis creditors, tond
sitoulti ho ashmeti of ur jurisprudence if in sncb a case -%s ibis
te court ceuli nlot stop in Anti wr.cncb from thte parties holding il,
properly which shoulti noer bave been wiîbdrawn frotn lte reacit
ut the credilors.

The law applicable le sncb cases as tbe present is plain eneugit.
TIse only difficuliy tees in adjuilging uponi thte fîîcts te aiscertain
witetber the conveyanco bits beon conîriveti of malice, frauti, covin,

or collu.mion te delny, hinder, or defrauti creditors, or otiters of
titeir just andi lawful dehts ; aond tebetiter uoîroith2tanding sucb
intent in lthe one party lthe landis, &c., have been convcyod on
gooti censideration andi boita fide la a perseon net li'eing notce ef

sncb covin. frauti, &c. OIf recont cases on titis subject 1 nsy
refor te GCorlet v. Rit!cl e, ,.l Tintes N. S p. 1 ) before lte
Privy Counicil ; te Thornp.-'o vil ei!ster. 1 5 .Iirisa Y S. 66?', sunt
921,) ant inl 7 Jturit. N. S., on oppeal te lthe flouqe of Lordls.
And te la/e v. The Saloon» Omntbus Co., alreaqly citeti. It was
contettded (bat the vitole conveyanco bore ceulti not ho declareti

volir, iflfO'(ntch as it cevereti mort,<ages, and ltat tîere was n
allegatuon itt writs againat geools of Thomas hati issueti %û as to
have entitlei lte plainîlifr8 t seize sncb moi (gages hati they
remainedti he preperly cf Thomas. The allagation ln lte bill i8
ltaIt the write against landis wero duly issueti, anti titis vas admît-
ted on lte bearing. Altbougit as against a demurrer Ibis forin cf
nihegatien nîight, not ho suflicient, yet 1 thînk, ceupled witt lte
admission, il enables te court on lte bearing tb make a decreo
as te the morîgages. The writs against landis -- ouIld fot htave duIl'
issueti itat they not been precetiet by write against gotis, anud
the merîgnges viere telti cut cf lte country at lthe lime of bill
fi led.

Thte decree mnuet bo te declare ltese several convoyances from
Thomas le Stepitens veiti as aigainst. theo plaînliffs, witit coats as
againtit e defendanîs George Thoemas, Stephens andi Beatty, anti
for te utinal necessary crinsequelstial relief. 1 give nso coots t0
or sgainst lte defendant F. A. Thtomas. 1 titin1t ho vas a proper
party to lthe bill, but ho vory uonecesstarily in ;tis anstier enters
int a defence of bis father iu bis affairs with theo itnk. If on

being ser'aed -witt the bill le hall disclaimeti ail interest in t'he
suit, aond lte plaintiffs bati nev£rtbeless conlinueti proceedings
againsl hlm, ho woulti then have lid a dlaim te Itis cents.

At tIse opening of lte case I ruled tbat lthe plaintiffs couhd net
in this suit impeach tbe jutigmenl of Beatt!y Y. T/tomas, as Ihat
question hî*been diepoteti of in a former fuit belveen the saine
parties, but isasmîsci as (lie convoyances frein Titomas stand
geooi as belween htut. Stephens, anti Beatty, tle resuIt is ltat
Bleatty cannet enforce luis jutignent againest lthe proerty zovereti
ity these conieyancel.

U. S. LAW REPORTS.

WVELLS Y. COOKc.
<Frein the LqOal Journal.)

Where tbarsi lx a ccnttract te oeIl or manufacture, anil the venilor or manuac"
titrer IR gibity of a tort. elther ira fcauilulratly trprcar'ntlig the quslty Oif tlhe
article w-1.1 or ln ewrgltgernîly ninking or tnttl,,git.th.gotterai trisle la (bat lie

ia offly IMIt, b is îîorls vendee focrli wrîng Wall" ilan.te 10 bird
p.-raiiîîa lsxu titr th uic.-ssy andl natural cunueiutuca of his act, anil to thens
th," veitîlor t'îcc :.0 ittY

To tii ge;urai cula iiore Are twa exceptions ln wbteh tho vecilor le (table te
thîr.i imcra r. not partiea to (he conrîract. %ha' susaini a p(iciult.r liquiry.

(1.) %When th. taroiîgtul &et or neglclc a iîunîlîiaaotly davgrîui tir the Ilvoatof
othrr, as il a d-ai.'r outIl for rsuasa d.snicoruuril poisoi ml'leil as a hiartoleas
ciedtiitrio. robici la rN r.ild. andl lesjiireA (hle perso t hont Ji go adiînlntt.

(2 ) I, bera lta veilur or aattuicturrr, frot Illhaureof the (lis rtrict or oer-
ýIcî rendiroil. ow"o a uly lithe pub lic. sud îls à -rcng almeil at th. rohola
pulic. or lire nceaaxry aili natui ut rîi.or of ushlch la to Inîjure wbiui-
suover 0s croîs tu Ille way. as if a briidge buier tuegligently buitit a bridge
pic1w qsod a Icailer là iiijired
Wiîcra lhore li ns crjntracr, anîd à, prî Il gohtty or sno wron-(lii &et or
ornimion cf uiuty ir 'iol»t.in of ltse )ummoîî lw. and which lg atinkd lit Ille

whilir puitii. andl tira naturel aild ueco.sry affect cf which tg tii Injure mouta or
maiiy isiticcruuuil îs(oy. thri piry ao gfîily lx tililo t.0 auy onie iijored. Aa Il

a Jean) lx icft u('Coarî(cr( ii the atîel, or&a liturier grîn li pîscou lu (ho banda ni
a clittil, or a piti là lft -prt lii a pubhlic place, aov one woio tilrrrby, a ithitit lois
txiiît a4 a proxiiilata causa, la tuurWri cao mntaan au action against tha
wir".,Ittr.

11l iîrra sucli wriîcctiit sct or ozotasion cf duty v(olatuanistnuie ci tihé Cimomon
l.AW. luot only a rtirt'it. or iltluitis, a Party Wl tuitaini s, porarilar
liijary. ont c,îrrruon ii> tliei rahol pulic, cautio nly roussirr br-o tht. wriong ln

Iiiiuiitiy dlnoiirourt tii hîumi io , or ((r otiitral andi îitxvsc.ary .,fToct lx te
Injure aomis or iuituy indixsriaiiuuateiy, or robera lita wcsng la to a par(y tuOa
cootract.

Bill (hio" prîncîpl o ilScut auîhorlca a peran to masitain an actison gainst 9,
veoilor et ahr'cp tf4ctc. wttt lool-rot for frauiltly aelinîig (heun as Roundl,
In 'uolationi of& poith mature andi of tua Coituton Lawo duty tu disrloao the
digaaso, robai rioch porson (a nlot a parîf tii the ci.it(rat botea purci-bser, Ii
lgnrîrance of ta treuil, froul the reliwea, of (ha fraudulont veitior before tlire
vendlsa disorareil (ha fratid. 'ilita le ao, tuaceos, deumage, tif (ha second pur.
cbair, Je tue atome a coirslucuce of tha wrung, sud la nota naturel anti

whtin a fabre repr-srrrtatliiuIti fcaudiilently rilsý ta the prejiodlca of anoîhar
relylng lrrvui. tho party î jur-d niai rýcoeor in an aetti saittin (lih gull(y
party tuir (lia tiecat, pn,%Illru (ha flie repîra.otatiîn la nialle tu hins. iretctly
or indirectly, or là airida 1ote nd ltit (bi de4gtt, (o oraud tlue pubîic todia.
crilotttly Buot a 6laa% r..prsantitlon mails tA one perauiu fot di-ignad t0
Intluenca tha criaiuct o otifiera. en flt givir tha latter a rittltt iiiaction.

An agenit to on falita reproaautttiisan m4tc in tu ti he prrjittiir of hie
principal, roi; drctgiiid to Inlluenct pacsoitAlly thetascot, har sii lit ta raîf
on sit raproornitatiuons ln eubxixuiat dea(tngs ia otî bis principal. SonIl fha do
R 1cr boas n right of action, beauisi no cuitrutt raiti htnt il hoa n '

Roy iiuly to hlm personaliy vtiatoil. Therc% -n lm(ortu i irrasanca, malftaa.
mure or nonfsuncs. c3xci lt tbera Iller. (A an ob(îgatîîî o- duty
The petition fileu February 26, 1863, is as followf.s
Orlanýlo WVells, plaintîff, against dolognon Cook, defoilant.
Court ofComnix Ille",~ belon Cou- yr Oio, lietlttot.
Tîto defondant, on or about lthe lst day of Novetohor, A.D.
'Çi, solin1 thse plaintif., as the agent of bis brother, Osmoud

Wells, atid for the said 0:tmond Wells, twenty-lthree ieati of
wethers, and three beond of buck sbeep, th'e defendant well
knowing, at the 1100e or naÎtd purchase, thnt the said 8heep viera
te be turned itu with a large flock of sbeep owned at titat lime

by the saiti Osmondi Wellst, of eloven bundreti itetail AU o wbich
said eloven hundred beati of sbocp, at tho linge of said purchase.
andtiurning in of lthe sait twenty heati of wretbers and titree bond
of buck sbeep, viere sound andi healthy. aond free frein tny disease.

The defendant, at the lime of saîtil purchase, wirongfrslly tond
fraud;ulently ropresentedti 1 plaintiff, ltat saisi sbeep purchaseti
of bila wore noud tond healtby, aond froc from tony disease,
whereas tii. eait sheep, altboughl npparently beaity. were not
senuti andi healîthy, as the defendant thon weL knew, tond wrong-
fully and fratidulently concealed the ane front thse plaintiff.

Thte plaintif., nfterwards on or about tlie Ist day cf December,
purchaseti of bis brother, Osmondi. Wells, aIl of the before-mon-
tioneti sheep, iricluding those purclsased of defendant, solely
relying, as te lthe sountinesa% cf saiti sheop, tîpon bis own know.
letige of the eaiti doene iundred previcus te lte purchaseocf lte
twenty-three bond of wetiters, tond titre. heati of buce, of the
plaintiff, aond relying solely upon lthe representations of the
defendant te hlm, as le the soundnoe of those purcbased of bim.
The plaintiff avers, utat saiti siteep, purchaseti cf thte defendant
were, at te time cf 8aisi purcitase, unsounti, andi Itat a discosge
known as tIse Il foo.-rol.î whiclî is conîxgious, andi which vras
cemmunticateti to lte rost of saIi fock hy the tturnlng la of saiti

s-heep, witit said cleven bundred boand.
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Ai t 1):iatiff forther avers, that nt the tinte cf his maiel Thus tiet owoer of a hersa and t rt, who itavecs theni unatten-
Purcliase froat bis broilltr, 0,OUin W1s of sûld sheep. sutîl îed la the sîreet, is liable for any ilînîiltlo Wîîiph maye restitt

ffisento had «t tuil id itsj apîpearance amoiig salîl tIck se as wtu J front his ilegligtoce. Lynch Y. Acu<ha. 1 Ad. & Ellîs, N. S. 29.
niî-ceed bîy pliticitff or bis brolber, tlîey beilig, ai %bat lime, lllîdyj V. GQùda'oi, 5 car. & 'Myle 19t). ot waro Ild
unuîeqoailled Wilî tlle nliturc of 81alît disteuse, but that Ilig a gmti, Who put it >it<) tilt bauds uf a chilîl, by wbost iiiii-cretloa
since tiroken out aos'îog sîdflok, se as tu rencier thîn ùat t iis docharea, ik hatil fur the damuageo crueloned Lhcreby, 6
entirely valueless. To the danîwîge of the plauiff four tho0b5tsd .tiusle ýý Sèlepn, 198.
dollars, for which lie pryjtgno.Su a dealer in drugs andl miclines, who, by Iim2elf or agent,

Deîurrer thnt petition dats poat stsxe sufficieît tacts. carelu!$.sly labtels il dewiiy polboti as a luarînlee8 knediciîîe, and
,jaas I. llzoLîni;oa, fkit ileinrrer. sends it -se labelled iOtu mîarket, 1» lhal tg ail pî>teTls how.

Tilere iis no lîrivuly, 2 lilli)ard on Torts 141 ch. 26. The tort evîur reinote, Who, wtthnut fatvila thîcîr part, ere iîî3uredl by usdîîg
or cemse ur action is glo«subt Zîl.riskit v. Snîteh, 3 Kernan it as s:ucli ueilicine, ini or0tîtbt0 the f4lso0 label. Thoraaà v.
322. ;illclîester. 2 Ski-sin Il 397.

Tt is not eveni averred that it ik ass*îgned. Theu pctition seek. Sa & bridge tsuilder. wlîo, in violation of 1%13 coîîtract. se negli-
datiiage!a for ite iîîîpaired value of thte p toiJ, Qa for itijîzry gentýy erects a bridge oit a public ilîjehwity tbat a traveller. îlOt a
to the oiller dock. pprty to thtb ronsect, îs ppr»onal$y ii#jurejd, is lhable for the iiajury.

As to the fir-at, there is nu authority te sustain it. loiigmeiii -. 11ifiulday 6 Eng. Law & Eq IL. 542. Orv.ewold v.
As ta the iîîjuiy to the flock, no cabe bas yct gens ven tar as ta G.ullop, 22 Conti. Tt. '208. 1 11illiard on Torts 16M Itjljby v.

gise daniage tfiereflir. lilitie, 2 Ld. flaym 953, 6 Ezch 752, 7 16 460. Ftrgusuu» v.
P.ý B. C'ote «nd George LîîiroZn for plaintiff cited. A'aanout, là CL. & F. 289 Joitteeon v. Barber, 5 0(iiitîa 425.

1 '1tit'1 Lenadeag c.î,es M.2 n Lobdell v. Bairer. .1 'Mîteîlf t leurdiey v Same, 1 Nlceeiii lt. 333, l3ru(an Legal taxsî 6l£9.
472. i Gi ctlal'.s E.videece. ý,!c« 18. 1lu&i . P>ratt. 2 I1neiill ('îîLCO EzuPfor. Liiiyieîdge v. ý r 2 M, 5D. 1. ITaler-
383. 19 Jîîî Tt. 3181. 19 Weeîîd. Il. 345. 4 DudCo R 31-t -1 lV0trQf v. W '>Jlît, lU) M. & W. lutn. l>rie5rlq v. FVrter, . M & %Y.

I)tii 454, 46>4. t6 JIll *292. J. P>lrnoe v. fluoe, S ing. N. C. 97, E. C. L Tt, 35. l'alie
Ou îte grnîîigi of commtrat Gear/îirt Y. lIa Ps 20j Eîiig. L, & E v. 'îlîdE.scli 12 3urisi, 61.

130 Ckdiîîy ,,i Cont. 8 Arit. Lk. Mil t 2 l>u:ir'îî Cvrit 276t Tht,:e are jîîsýt:iîîccb of %vrangfiîl arts or tieglecti mîeil
le, ev !'rail. 2 Wiewl 8 $'îefr v. Iltak. Scuue d'ïoîî.u otg Io Ch lirei of olMrrs. iiî slivre ille PArty li.1ble. trii

170. 1ilî.îQ v. Mnofi, 8 SMden 356. tise mature of buý nets or iuîa~îi. l. ai- .lu, teChe eblie ma
fa v AUy J heq 344 COMOInS l;sw priucijîles, iuipeîctty tstatuteý, ta Pro!îct theza

It a Surgeoit unsldllhlly treatt lhia Patient, hcei la le, tholigh agsntinjîry.
tlle contrîîct wais witîî the ihird jiersîn, 1 litlilarl ut Torts 233! W here n wrorigful act or omision of duty d-iiteroits In the lit

1Itpjite v .shepherd Il Price .1<>. GladîrrU v. &egll S ing. if 9leher.r is crimîittal or iniictable by statîste or coaliton law, a
N. 1< 7.13. peson i»jurî.d by sucli net or eniffion, though îlot in privity of

Pinicititl' must recever. ai there is 51 'aroln vitlioot P. remely. cotritr otterwise With Ille Party guilty îîf the wriatng. May,
B.nortis hegal ninxîi, 147, atti "uec area E.ptr22 15 Ohilo ne'rhlsintiiîtaii 'tu action avîitljit, for "»lîighlly Jocq
Rf 73ý0.N l py.rity is îuce-nsry ta mtibtît;tk on qclin for tort. tise lai value huîil lite, thii it eldiît4 of 1>0 jîîstificatsm whtre

1 llMtiard qn Turtsa. 9 al Gtritard v Bite3, 2 1,. & B3 476. vver iîfe lias tîvent lo't. aud the esvs..sor ni-gUa~eîre faf one
1. înrzle v. TePmaer;. 2 M & V 519. lirîglt v. I>efees. 8 lni- piersîîîî li eowruhîî:eîl In tt ietflî îîf uînotltser." R'gîaa v.
ili;àts.u 298, <ozaux v Mt.25 1arHl. 571S, 1 Ililrd on Toris Srnfl,2 Car, & Kir. 232, 3GS, 371. Tes elmonfi risc, 1 Leîia's
18 14. PaslnI v. .Preemait, 3 1)>. & E 50. Croer Ctises 169. Tlornds v. Wuîrihester. '2 Selilen Rt. 4109, 411.

Of] the nuîlîority of l'ho??os v Weîieches&-r, 2 9eîlen Lt. aq7. the Kerr v. Ulae, 4 westkern Law Monttily, ffl.
obi') Sîîîtutv giçe a rigbr t oicion. Ille rensedy tu ha pursustd un The~ iiîj.ry. to ho actiottable, mnuat bie seine particular dane ta

cotamou lsýw pritiP.es. It is as fulllows.: the iodîviîlual, not commuon Io the publ hollic 1 Sîith'l
Ait Act ea jîrert t erad ef dt.eaffe amaiig shep Le iding cases <131) 265. J/oe v. Crores, 5 M. A Or. 613.

Baller v. Kîte. )là Joîhns B.. 228.
~ ~''~' loft thesc pririciples do net apply wiiere an obligation or îhitty

Section 1. ite it eisarîrd ?kv eh, «e.erai A4sxeml.Iy ef the S1îQef rOW3 exclw3i1utî eUl of a coniraci, Without ocsaiilvîfg a
0kwo, Vint nny per.sna. beitig the owtr cf s1heep. or linvilig Ille duty lu Ille ptii, or the parîy injuriaI

itaine in charge, whîo -lait tori out, or su(fer aiiy shseep, buitvng Trîus lu lrirîitertom v. Wnirt, 10 Mes&Wclsby 109, a
any contagions discase, kîovwing the sanie ta ho fin tiseatscd, to party coîtrîîcteil wth the otMse Oorlu r-tvide accoach
flan nt large upAn aniy cousmon, highWay, or uoinclt)sed grounD'I; to cliîîrey Ilht mail bngs aloog a road, an,l anuither p.îrty atgreed
or whsa bl sell ativ such shcep, knowiog the sanie ta lie î1Iýen-;ei ta rua the concit. The coic, in cowsequenet e af- Ilent ufect,
wirhuut fully diselo>ittg zit tact ta the pureiiiscr. elirlI ho îîetmed brake down iluil iîujuredl the driver. But Barôn Itlt decidtd
guilly of a midas:îunî lie Puni Iued by a fintetuf tint Iess that the driver could îlnt mî8)Itiu Actîoagiuu tht man Who
ilian twcoty dollars, andl nt more thon fiçe hiiodreil dollars, tu bs furililîed the coachi. beaue hits duty vrai tu the Ilosî.-Niser

reoceîiie othiir jiennitic ot a like nature; Ilroviele4l, Titt Gearrl , and îlot ta thle driver.
ootlîîog herein ilhall ehatîige tht righi of «ny 1>00 siitaîning lui ahi these cases sîhere th' iq nn obligation or elity ta the
dansige frais the rîinnîog rit large. cir sie ot imch sheep, ili I uMt pera iîjurcti in hus , perty by tht vrosigful att or
btinging soit for the recovery ;tireof, or lu defeîîdirig agaînst uele fttpr.nunlrîîc ltgtoo 'm~iibuuy

anc nîcbrouhi ~înnn ,aie t 'îeb liti'i nkight, ptrbisps, have bis action, since it îs the policy otthelatr ta
Secton 2. This att sball tlot bc se conitruttl ils te Previot 111Y1 afford a teîuedy in favour of every persan hAving a yight ta

persan, owaing aueh discased sheep, tramt driviGg the saine alolfg I demand of anather thet performance ot a, duty, the failure to do
an'y public Iligbway. wlîieh results in a wrnftiîuy eardsle v Sccr<:, 4 Me.,r

DYt 7111%. tOURO. 133 IJ.rthoalemew v. Beailq, 15 Obio R. 666. John3on Y. Barber,
Wm. LAwvaacs, Junoe.t-At Cammon Law thero. is sdistinctibn 5 Gilmn 42&. Ilesa v. .Lupbo, 7 Ohîo R,. 216.

recoguised between a wrengful frct or negligeot omission et duty Nqow, a 3teutofy~ proibleîtîoî upon any act-that is, a statute
imytnîîoely dangtrou., i* ife irei e'! eîhers, and one tisat is not 2o. making any att crîîninal, may impose dutic, or ptohîibit acta in

In Itle former tzae, tise party guilty «t tht negligence is lhable te Wlich' from tht vtr-Y nature of theni, tht ithoit publec May have
Ille persa injured, wlceher there bie a cooîra<t hetween then or an iPtere,ýt, or they may be such that i Srattgtul act or ofmgsiort
mat; in tht lutter, tht negligent party is liabit oniy to tbe.Person May affect only the original Person primaeily alffî ed by the
with whom ho contracîrd, and on thse groutud that negligence îsa ocriminal net.
breitcb (t tise coîitrRct. Thut2 it le a crime ta olsatruct a rond. Tite Rtt, tramt ils nature,

Lao.neid v. Jlld.,6 Eng. Law & .Eq. If. e62, Kerr v. i3 alîntî atîlie whiole public, or whv.- ý,eyr ny travei the ruad.
Claoa 4 We3t, Law Nlo. 488. jThoa iojury rcsuht.s dirtetl ta each pergou sa travelling, but no
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ca.4' cuil probîîbly bc feunki wlere il bec'u'it p i lot Ituvtl-
)ing c road. but wiîo inigh it'tarn, fIOl5i' lo's l coî'î c of
Agijrv î té>one wir> dl. ctltld lio'e «tiTt lIr'vE a C vtl Arction
tignisilt the one obtzî ctirig tilt rond. Th'ie irrjry iA u rernete
1 Striit's Li!adiing cases g 131> )266, 8 r.>sl, 1, 5 Il. & W'i. G4&» 1
Tuant, 39.

Au utaiawfrrl act cr eglectin violation of zomo oxléres3 eainri
is fi tort tilid a Party ilrjured b>' ir aï rit) %ncigole A1 v, i (c,
le Ld, Raytu. 953, 6 Excit. î52. -i Exelt 40)O. 1 llilliarli an
Torts 116. Criteo!(Iv. (;ulloj, 22 Çenr. 2t)8. Peryuson v. Ken-
nQe, 9 CI. & P. '28I.

Buta a riglit of action 'Itun creaierl b>' siitrite, lui tie Rbsen»ce of
qrrrrîifying Jiu.ormr, o»e princip1, ire vrrre. b'y tIll,
rulet. of ia' picr to rights of aictionu rt cernnrnrr Iaw.
Couech y, Siel, 3 B. &% B. 4112-.

But Ihe, rattory prohibition upon thre frirudultnt $file of
asetd ilheep givt's Do rrer or arldri'nai clIr aion. erus

tire vonimrn law girer if, for ,intilar reoi depenJcutly rrfilt
sattute. A dautcr>' prohiition»uPoil za net ct tiae no greliter
effci titan a coalition lare proiribician, unitsý)3 i ff mure corfipre-

jiel>a5ie. wiricb ti mihtute ;a flot. te tihe, coalition Larw ci-Fil
ncti'ro di n'>t extrst thet>. a sile, il) 0w aîo e i talute! rouli

ffi'o a crvsl action tui the Party' Iîr"tarity irj~e Witli îirc
c'rtaraoil in in force the st.qlute rnerely ail tper'i't sa>?trnrn fi
thre unlaaniri tarle. Br:rder Éie prrîtrso li the .,tatute eaî>res.iy
Iirrit8 ils ope# atiorr 5o Uit ttins fer t2rraeeist orrly fe lit

cou taraii Ina'.
lt (if( unlnçefol sale iq nrit in ita3 wrcngiaimed t i lt abie pubr-

Iie.bccrryaî te dr~dur'îo tinr c eit l? made. rCnrra
L re rurrl pertqins, wilo are orrly irtjured Itauellre firet pur-

chaléer Iie fiirerrd, COUId frot rurtrorai>Un alnçtwrio irttlt. oigltil
verideer.

The nnlttwfut sale, and file faise rpreàiéttationz ceemFIained of,
are Élût r'a'èiernt'rly darilerous 1o huitrrr life; ior did defenrdant owe
t, tihe pbrrniif or tire pohint îthe eIuly ut diciosrg Illre trtt.
Ili dttaris frrra emittiiet, tand w»s ta a Irerbon wireae -tg(!ttt,
lieu pblîtilt renia. lience. opon theo nutbor7ityof tie asrerred
1o, tile p irrit Égbo,%l »0rencbon to tlnnrtre Item tu recggver.
Damage to Ilnrv plainîiff wzIs net n, nrrnrrrrl, probatble: or Pecesbr±ry

cfil»c trarct of difrivrd;ru, '2 Greilnnl Fv, 2,56.
Ili la4flot Preler.red Chat <)-)tnrnell riglit OF acion rirdn'r

defellrtain for frui(, iras rsignable, or wns. in flect, assîgned Io
plniutiff, hut the plarntiff claius an ilidepen'lcnt dinstinct riglît of'
ation. If bie erau rtcoer tirerc niay Le two dis-tinct recoreries,
for Ile sucre wrong, fur 0,,lwand WelIs crin ccrtltily recover.
Tire f3ict lhira ie sol to plainîiffl tre&Žr thre f r:ud wa3 discovered,
diots nt defral bis act ion.

On Coinmoiiz Lawe principeil, rigiri of acetion, arising frein tire
fttet off a fraudutent or ufflarefrn $aie, is Iriteelf tri thre saine Pe-
sons Wiho coutl sure for fraudulcrrz represr<e(Ins ta inehice fige
ete.

l'ie i;amie difficulty <114 fot retire in T/renias y. lriicht3frr, 2
Seiden 397, as liere. Tire the iendQor reas Bidle ta Ptrcmoe
purclr:îser for lrrjurS Jime ta is laftih. lie airs flot lint-ie ut ait
10 bis itanedisile reridce, annd, if gult>' cf fraudé. tire liabllîy to

bim cîriy reontr bave been for thre difrerencc b1eîen tlir aie <if
thre nirdîcîne. &8 h was- a fetci. anrd as il stas laîrelled te ha. The
treo actions reere for distinct ting-ç.

Bout Lere, if tjre 'vendor la hiable in tii c.iee, hoe is liaLle for
two aioits for Ile srm'r n nd irjury Io erra dffe.rcn,';r'a
anr i s on ad trrfintuurrs flec saune shcep may boe sold rrgain and,
agaiu.i

Il is no answel. ta ibis ta say that Osmrond Wells, the first,
puTchaser; banting sold the sireep rectiout )Q33, sostraîned no
damage, lis anction la not deteated, vor bis dinnges r(duced b>'
bis sale. Thre price for _which ie haqold cai neot lio enquired liet
If defeat or -educe damai7es in sucb action, for if so, "as aid la
.edbury v. Wet.rori, 6 MoîIecalf 246, i might makc the question of~

frirird depenit apon the riee and fau oC tire propeity in tire markect,
or upon tiie akill exercised in r-eWing. Thre sale ta> bave been
for moe or Illes trn thre thclp wecre wortlr. i Biîov lobiixuîca,
4*8. ses Chi. cont. M, .$e cet gv. Bay, 2 B3. & Ad. M6-7 BiDg.
418, 6 -m. -- P. 28-I.

l'ie plitintsft ýriys lit is trabiout rerrnvdly orleeq hoe crani recorer
Ireye Th'ira ,jitect liniiîrvirrs At ecunnon krrn, if a vt-ctdor ieIs

'ILofectivc gooiis. js sound, alîlrout frrrnd, Irle ;rorclrnser bas no
regnely-îllat ier jo-lt reLit lappnened Ille pliitiff liere.

If, itereCore, fli Inutntt tan recover, il rii be because the
decfendarnt Iris donc le wrong ta Itira. Tti clce'r Éirat if thre plain-

îdCf rere atbout tu boy sireep of a prrrcy, andi rnother per2on
>boull wra<e, frrindulettt reprce!e»tagtionrs as; te the ebtep, îndudzrtg

thre purcharret, tilt- plikinttYcol' recover agnrilisî bhlm. The frrrrd
î8 Aitueil nt plrritîil and perpetrrited upoti Lira. i$*eirrdurford V.
fixhbqrei-, 3 Scatrruan. 170, I'aimerty v. Free»r'rrit, 3 Te », IL. ôté 3

IMItrrd on Toerts 9, Eenrs v. Larnonde, 1.3 C. M1 7830.
llie lirectly injured in t/gir/ troansrlir
]lut crin tilt îelainuff rntairitairr an action for fraridrd cn represeri-

Iétiir. maede to Ilinr as agent of artother ptrbon, uni des4igticd Co
inslnenrer fLia ceanct perzonrnlly ?

liet does tot que for tire rreina art of 3efin', andl ience,
,etrcaq no bcncltt frein tin, starttae. If bce did linos eue, Ire ie net

witlrin tire priticiple rif riutb Crises, rhiere n recover>' bras ieen Lall
becatis of tire Crr/lieo of a élue! I te Plitpr/c. or on grouwrds ofr
Prrîr!rc policy lit e,1reerr viuere, rrril tan couid oeil recover.

These aire tire r'nily gr<rrrrNI tipon vhich ir ucliin'r have trevil
inntittrrvr 2 '.ldélu. il. D»-leqro i rr y. - ir-, 2
(',)mî iar-/uo on urte ID.~l Airewei, 24G; lur/ v. Sieilorri,
t Buns. & Punll. 41rJ9.

Ia Thoe gr , 11rde/C;2SIden, R. 4(38, ilu îaL
Il afil horse be deffetireiy Atll hy a airi*rl, awi ai pcrýun ltiring-

tilt, Irane fr-éon tilt, llwrnr-r, 1-. tbrnvrn âni itnjtrel, :l c,i'eqluea
of the aiLsnegfigeiico ia hhaeiug. tiLs anulis flont liatne fur
tire iiujury'"

Aîl flic reason assieed cis beeatuse-
IlThre srrritiis dat> greres ticin .ivcîy eut of iris cantract ant>

Ilre 0 rmier of sI lie e rea n ilW( iut>' iii thre sini Il ored to
hina ainne. and tA no (Ille ellée. * * tl-frtrn t it jeT-
son«r. nol parties te tirt trtat, would net be a »aiutrd anud
nVcissftry ctr,rMqncce 'if tire tsrrrtlr's rgrm nc

Tite autotrirties shtow tii Itern:ge' cia errily hoverî
gennorally ivien tire> tire tire natureal aund csnrycîsco're
of Ilre fict cr.nurphatt of. 2 (reeîrlcrf on IVilnce, 4nc. 26
SertrerCL it on -rrnres >r«tzinr I nritIr's Lei,.î C o-en (132> !iîrO

l 'r . ti*htr.)x ', East 1. Il~' 11 ii ad »nîiral cnrunc;
jPfei- gr, K<Cuc; 10 jolru',s IL 228 ; t Snritijla Lertd. casees i132)

Itmnk'n no differenice ibai the -Fronig coMenitame of la b>'sal

a perrtrl offence.
A ljt-r;oit gult>' of Ilarcen>' tnty injure tLe crediters ofCte Part>'

whlo<e pruperîy is 2toien, but ne crnrditor cçer yet bued for eucit
i'rjllry.

Thre pluîiitiff clarins te rac-veil becurne a frise representrrlion
reas 1kîîowirrgly mallde b>' dec hat îarci irrduccd pirintiff te
boy tihe srircep, tinéi enr Piainhiif ar iinjurmîi b>- defenrjlrt'-a wrong,

Bre,,orri's LegiMtisrrt4. 621 ; oarceai Eapor; 1 liitBard arr
Torts. 0Il -. il*tairford v Fgh/brck.; 3 ýicgmtnon, 1113., IL 170;
lae/t>' v. k'recraon; 3 Terni, It. 51.

Prai tLe pluintilf can not recoçer upon ibis gi-onndl. I luss sl
dannerna baee rrjrr-dmg ritiront a legeil rmrong.

tIn A/cCrQkerr V. 3l<t 7 Ohio, il aria hen tirat:-
-If fi pQirson write àt leiter to rnotlrer, deenlringr hin ta intrerbuce

Ille lieri- ta sud> niercirrints as lie tay> desire. rrnd deacnibiog
hlm lis a tarn of proper>-. nn, thre person liavinr surla letter nia
flot ilaliver if ti tire pcrqoa ta -rhrow it la nlirectil, but use it ta
obtAin credit elseewert, thre persarns se Xgig thre credit calin vo

aitinîr an action fer decer4 thongir thre reprectatieas lin tir
lett lre urltrue."

lua ta case, Reid, Jndge, rrays:
IIf a fAise ettcaent should ire marde te ont persan to indues

hlm te do a particult agzt. the balance of thre world be-ae legrl
rigiri te rely upeva il; andti f the>- çi sa, and suifer frDan i4. the-
crin Dlot rcecr compensation agiut thre perton who Irgilcd ire

farile %tt(,mfnt." Andi s;ec Adrr'rdi 'v. (Orm, 1.5 Ohio R 502.
Allen Y, .4dditoio, 11 Wtnd W .175. Sncll'-Y. Nor. 1 .Johns R.
06. I'cr;ry V. Aaron, I Johns B1. 129. lleacls v. Co(la, 4 I>ay
R. 2S1, Smi/h Y. M/ake, 1 Conn, R. '2ea. 1I lirliard on Torts,
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106. Young v. Ilati, 4 Geo. 95. lloyd Y. Biroun 6 Blarr 310, 2
Sciden. '253.

At fraudulent act and, perhape, a fraudulent represntation, mny
bc ainied at tho publie generaliy; and in 8uch case, nny one
aufflcring injury thereby, niay rnaintain his action ; Bartiolomew
1. Lteiiey, 15 Ohio, It 659.

Lt cau make no difference that the fraudulent representations in
tizis case wero made ta the plaintiti' as agent. llus riglît to
niaintiin an action, accarding ta the principle of the decisions,
depends on the questior, wletler there %vas an intention ta decei ve

hior whether ho wa8 iniuced so to helieve, and whetber de-
fendant violated any duty to plaintii'. FrasJ consibt.4 in inten-
tion ;5 ('ranch, 1.,51.

t>emurrer sustained.

GENERAL CORRESPONDENCE.

at VWiiielal £kccts-Saitie ae Parliaintntary Ehlcions-
Alielm.

TO TRE EntroS OF rite L,%% JOURN~AL.
Picton, Julie 29, 1S6.3.

GENTLE31ES-.)ily 1 trouble you, througiî the couinR of
ycur valuablo journal, to enligliten mie on soine mounicipal
pointa.

Ist. la it the duty of the aseessar of a town t0 enter on bis
rail the naines of persons from the age of 21 ta 60 ycars
liable ta pay a polt-tai?

2nd. In what. manner shouid poli-tax be caflctedl? May
a Councils order a rail, containing the naines and ansount8, to
bo prepared and coliected any turne pioviaus ta the rogular
Coiector's Roll being completed ; or should the amounts and
naomes bc inserted on the regular rail?

3rd. If the naines nf sucb poli-tai payera are enterod on the
Assessor's Roil, are they included as raie-payers, in c<)uiîting
Up the naines of the residlent rate-paýyers appearing on tho ral?
Vide Mun. Act, 22 V., ch. 54, sec. 152.

4th. Can non-residents vote at the municipal elections,
beld annually?

5tb. In inaking out the list of ratera for member of Parlia-
ment electiona, wbat course ia pursued in respect ta joint-
tenants, owners or occupants ? The Statute says sncb persans
munt establisb their riglit ta be entered on tbe liat, and vote,
according ta the Assessient Law. Now, the law af asseas-
ment pravides anly one mode af changing the nomnes on the
rail, that ii by a notice given within fourteen days after tho
return day of the rail. If no notice ia given ta tbe Court af
Revision, that tbere la an errer ia assessing as joint-tenants
owners or occupants, la the absence af sucb notice primafacic
evidence that auch riglît to vota and be entered on the list af
votera is established silen.tZy; or must erery persan jaintly
assessed, came beforo the court and shew bis right to be so
aaaesaed? tide Con. Stat., C., ch. 6 sec. 4, aub-sec. 3, and
Con. Stat, U. C., cb. 55, sec. 60, sub-secs. 1-2.

Gth. Cati a Deputy Returning Officer administer the Oatb
of Aliegiance ta a person at tho Polh, if such persan doe:3 nat
produce a certificate af having taken the Oath of Itesidence
(3 yeara) ? Thoe la, in the Mien Act, an Act referred ta by
wluich persans attain ta political as well as civil rigbts by
tnking the Oath af Ailegiance atone, but it eeeis impossible

ta procure it-(12 V., c. 197, .specicil). Vide Con. Stats., C.,
chap. 6, se. 56, and chîap. 6, sec. 12. ; ib'., cap. 8.

Ilaviag ta apologiso for such a lengthy epistie,
Iai, Gentlemien,

Your obedient servant,

WVe are at ail tinies wiiling ta comply with any reasanahie
request made ta us by a subscriber, teannswrer questions af
goneral interest ta correspondents. But it is scarcely reason-
able for ane correspondent, in one communication, ta put no
leas tlîa- six distinct questions-the anqwer ta any one of
whicb wili hcofa much mare value thani the amount of bis
aubscriptian ta tho Lasw Journal.

IVe intend no discourtesy ta aur correspondent IlC.," so
far as bis pre8ent communication is concerred. We mereiy
ivail ourselves of the present oppartunity af giving a hitit ta
correspondents simiiariy dieposed. la future, we shall deal
mare etrictry in quel) inatters.

The questions put by our correspondent are nlot free af
difficulty.

JÉirst.-We cannot say tlint uoder tho general law it la the
duty of an assesciar of a tawn ta enter on Mi8 rahi the naines
of persans irom the ageofa 21 ta 60 years liable ta paymerit af
a poli-tai anly. The duties af an assessor in respect ta the
preparatian of tbe assessment rall are declared la s. 19 af Con.
Stat. U. C., cap. 55. These, ail have relation ta taxable per-
sans liaving taxable property in the iMunicipaiity. Persans
liable to tue payaient of polI-tax only have no taxable
praperty. They are la tho Act described as persans Ilwho
have not been assessed upon tho assessment roll. (Ib., s. 79).
It is usuai, however, ire behiere, fur assesrs tither ta miake
out a separate rall for such persone, or atheririse ta furnish
tie municipal cIaîýk witb a copy af it. (Sc RJeina v. Morris,
21 U. C Q. B., 392.)

&coitd.-Tlie Act ia by no means explicit as ta the proceed-
ings neeasary ta the rnting ai such persans and the collection
of rates froin thein. We tako it that their naines must hoe
miade ta appear on saine rail. They need nat appear on the
assesment roll. They ougbt, we think, ta appear an the
coiiector's rail. We know of no one authorisred ta put their
naines on the collector's roll except the municipal cierk. If
the collector ho not able ta caileet the amount payabl2 by
sucb persans, and no aufficient diatreas ta aatisiy the saine can
be iaund, thon the head af the municipaiity or a justice of
the pouce having juriadiction in the locality, upon caniplaint
shewing,

1. That the persan appears upon the colleetor's rail ta ho
rated for a certain suin;

2. That the saine bas heen duiy demanded;
3. That the party lias ncgiected ta pay the anme;
4. And that no 8ufficient diatresa cati bc found;
May issue a warrant under bis band and seul, and commit

the party ta the cammon gaal of the caunty for any tuinie not
exceeding six days. unless the taxes and the costs af the %vat-
rant and of the execution thercof ho sooner pnid (Con. Suit.
UT. C., cap. 5.5, s. 86 ; Regina v. Moarris, 21 U. C., Q. B., 392).

LAW JOURNAL. [JULYY
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Pli;rd.-For the reasons already mentioned, wo tiîink

the nanies of perdons liable to the paynient of poII.taz
ouly need not appear on the assessment roil. Soch perdons,
if namied on the roll, may perhaps be said to be 1'resident
ratepayers," within the meaning of s. 152 of the Municipal
Institutions Act;, but rending that section in connection with
the foliowing sections, we 8cftrcCIy think it vas intended by
the Legislature that tbey shouid be included in the returri
fhade nece8sary by that section.

Fotlrt.-Non-resident freeholders who are natural bnrn or
naturalized 8ubjects of lier NI-jesty, and of the full age of
twenty.onie years, and who are rated on the last revised assess-.
ment rolls for rosi property lin the municipality of the value
prescribed by law, held in tlîeir own righit or that cf their
ivives as proprieter8, are qualified to vote at municipal alec-
tiras; but householdors mereiy cari only vote when resident
in the municipality for one month next before the election
(Con. Stat. U. C,, cap. 54, ss. 75-76).

I1/t7r.-We do flot think, as at present advised, that Con.
Stat. Cani., cap. 6, sec. 4, eub-8. 3. inakes it necessary for
perdons arses8ed jointly to go before the Court of Itevision and
establisah before that court their rigbt to be do assessed. It
is, however, necessary that the assessnlent should bc such as
directcd by the Statute, and that it siîould bc true ia fact.

Sixt.-Tbe section of the Elections Act allowiag returaing
officers to admini8ter oaths of allegiance mnust be read in con-
neetion vrith tho Con. Stat. Cao., cap. 8. The latter i8 a
consolidation and re-enactmnent of the 12 'Vie., cap. 19-1, to
which our correspondent refers. .Aliens residing in the
Province on 18 January, 1849, upon taking the oath of
allegiarce, ivithout the oath of residence, may become natural-
ized. But aliens who have corne into the Province sinca that
date must not only take the oatb of allegiance but the oath of
residence for three years (Con. Stat. Can., cap. 8, e. 1).-
[ED L. J.] _________

Pari amentaryEeton-VtrLt.

To -Tur EDITORS OF TUE UTpriR C&AiAA LAW JOURNAL.

S1Rý,-0ur late Elections bave called forth seine questions
in regard to the voters' listiq, respecting which I as weii as
other8 de8ire information, as Township Clorks wii! soon be
required to inake otit new list8 for votere. The question is
thie: If the assessor takes down the assesement thus-"* A.,
occupant: B., owner"ý-have both A. and B. a vote on the
sarie land ? If not, whicb of thema 8hould the Township
Clerk put dowr as ertitled tW vote ?

An answer in your next issue will oblige Yours, &c.,
RDWLzv HILDoRcN IP. Cterk

ITo entitie a person ta vote at a parlianientary election, two
things are necessary:- first, that he 8hould possess the neces-
Bary pruperty qualification ; and, secundly, that bis name
ishould, appear on the list of voters.

The fillowing portions, and no others, being of the full age
of twenty years, and subjeets of ler Ma-jesty by birth or
naturalization, and not by iaw disqualified, have the righit Wo
the insertion of their names on the voter8' lists

In any city or towr, entitled to senti a meniber or menubers
to tha Legi8latiço Asemrbly, every male person ertered on the
Iast assessment roll revîsed, corrected and in force in sucb city
or town, a@ the owner or as the tenant or occupant of real pro.
perty therein, ns bnunded for municipal purposer, o? the
assessed value of $300 or upwards, or of the as8essed yearly
value of $30 or upwardsq.

In tha liniits of any city or towa for the purposes of repre-
sentation, but flot for municipal purposes, every maie perron
wbo is entered on the !ast revised and corrected a8sessment
roi! of any township, parish or place as the owner, tenant or
occupant of real property within the limits of a city or towa
for purposes of repreasntation, but nut for municipal purposes,
o? the assessed value of $200 at lenat, or o? the asaesed yearly
value o£ -'20 or upwards.

In any township, town, village or place, not being ivithin,
any city or town entitted to senti a uiemmber or members Wo the
Legislative Asaembiy, every maie person entered on the last
assessment roi! revised and correpted, as the owner, tenant or
occupant, of the assessed value o? $200 or upwards, or of the
yearly assessed value of $20 or upwards.

Wtîenever two or more persons, wbetlner as being partners
in business, joint tenants, or tenants in commun, are entered
on the assessunent roll, revised and corrected, as the owner$,
tenants or occupants thereo?, each of such persons ia entitled to
ha antered on the iat of voters in respect of the property, if
the value of his shara or part ba sufficient to entitle him Wo
vote if such property were as8e8sed ln bis individual ame.

It is tho duty o? the clerk of each mnunicipality, aftar the
final revision and correction of the assommnent rolia, forthwith
to make a correct alphahetical list of all persons ealitled to
vote at the election of memabers of the Legislative Council and
Aagsambiy witbin such municipality, according Wo tho provi-
sions alraady noticed, )getber witth the number of lot, or
part of lot, or Cther description o? the roal property in respect
o? whicb each of thea i8 entitled tu vote.

Whera the real proparty is of the value already indicated,
in the city, towa, village, township or place already indicated,
and nut foec!upied by the owner, thougb assessed in the namne
o? ownar and tenant or occupant, both the ojwrer and tenant
or occupant are entitled to bave their nameq placed on the
vnters' ]ist, and Wû vote in respect uf one and the sauna pro-
perty.

This is the an8wer desired by our correspndent. (Con.
iStat. Can., cap. 6, sec. 4, sub.sec. 1, -", 3, 4, sac. 6, euh-sec. 1, 2.)
-En)s. JL. J.) _____

Officer acting Mui of office hoursq-RegulariUy of teproceedings.
Sarnia, 22nd June, 1863.

To rn-- EDtrons OF TME LAW JOURNAL.

Gt-TLEF.<,-One point wbich, as 1 now sec, vas not suffi-
ciently prominent in niy last latter, vras flot noticed in your
reply thereto in last nuniber of the Law Journal, under date
o? 5th inst., viz. :

That the judgment then refcrred to was signcd out n! office
hours, say at 9 4. X., although the cIark's offce is flot legaJIy

LAW JOURNAL.1863.1
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open, except in terni tinie, beforo 10 A. M., Or nfter 3 1,. x. Ivolumes of tic Reports, but by appcnding to tiiese orders
(Con Sta. U C.,cap.15 ec. f».exlîawtve notes on Q';erY point of d1oubt or difficulty lilitiy

UCn.e Stt. u.C. cirua i5 aSOC.n s ige oto to arise to a practitioner in tic course of bis practice. No
lJnertheo irumsanesis jdgentsosinc mu f îan who stîîdics tliis work can ho otherwise tlian weIl up inl

such office hours reguiarly signod ? Uic practice of tbit court. It is, so far as wccan Icarn, dccidcdly
LAW STUDEST. tic bcst %vork of thc kind, on the subjcct to wbiclî it relates,,

that lias licen issîîed in Upper Canada. We have heen told
[Weo answer our correspondent in the language of the lote that Mr Taylor, of the FEquity bar, bias issues. a somewhat simi-

Sir John Robinson :-" We tako it that the appointing office- awrbta c aenyrse oyo t hsk> whohave scen il., and on wbose judgnîent %ýe can rely, tell us
hour8, doring whieh the office muet he k2pt open for the tlîat the work of Messrs. Snelliîîg and Joncs is supcrior to
despatch of business, is a regulation for the convenienceo f it; that it coîîtains flot only about 100 more pages, but that
suittir@, tbat thoy mîsy know wlicn tbey will ccrtainly fiod the notes are more elaborate and in tvery respect more valu-

Able. We bcspeak for the work under consideration a rcady
the office open. But we have found it nowhere beld that an sale. It in ail respects deserves it. The Editors are in receipt
officer of the court is not competent to oct before or after of letters of ;îpproval, as wcll froîn the judges of the Court of
office hnurs, as ho bas always been beld competent to aet On Cbanzery as leading nienbers of tbc bar in tliat court. Tlîeir
tîjose liîliditys wlien ho is not bound to attenld bie office at tes;timony ig no unincaning trihîîte to the Editors, but wo
ail." ( WValker et al v. Fbier, 10 U3. 0. Q. B. 477.]-Ens. L. J. trust tbe Eclitors will receive a still more substantial tribute in

tlic shape of adequate remuîneration for their valuable services
to thc profession.

Student- Call to thLe Bar-Adnision as Attorney-Age. The senior Editor of the work is a man of no ordinary indus-
try. Ilc lias, in the publication of tlîis work, acqîîitted lîiîn

Kingston, June 124th, 1863. self witb immense credit. It is a good sign to know that in
To TE EITOS 0 TUEAW OURAL.this Province we bave so far progressed as to make it worth
TO TE EITOR OFTDELAW OURAL.wlile for men of talent and industry, inclined to literary pur.

GzsrLFsssN,-Cuuld you inf, rm me, tbrough the pages of suits, to aîîply theinselves accordirîg tù, the bent of tbcir incli-
your excellent periodical. wbether or not a student would ho nation. The work before us Nvould be a credit not only to any

perittd t paes isexainaion fo "cal1 " and Ilattorney man but to any country. It is rcally more clahorate than the
perittd t pae is xamnatonff' well known work of Morgan on the Statutes, «encrai Order%

beibre lie bas attained his majority. and Regulations relating to the Practice, Pleading and Jaris-
0f course ho could flot be sworn in util ho is of the foul diction of the Englisb Court of Chancery.

ago of twenty-one years. It is pleasing also for us to add, that Mr. Rowsell, the pubs-
.Andoblgelistier, lias acquitted biniscîf witb great crcdit. Both the typeAndoblgeand paper are excellent. Tbe appîearance of tbe book is ail

A-4 INFANT STOD)ENT.AI-L4AW. that can be dcsired. It is convenient in size; so portable that
it may be iised with case in court or on circuit; besides, the
notes are in gencral so complote as to render references to the

[WVo have made inquiry, and s0 far as we can Mearnis infancy reports of the decidcd cases unnecessary. The book is a library
is no bar to examination, eitbcr for admission as an attorney in itsclf.
or call to tho bar. The student, bowever, muet have attained Tbe price is only $7 50. Tbis wos the price announccd at
twenty years beforo ho can either ho admitted as an attorney a tiînc NNben it was intcndcd to limit the work to 500 pages.
or called to the bar.j-Ens. L. J. WV arc glad hîowcvcr to learn, that the support which the w ork

bas rcceivcd, and is likely to reccive, is sucb as to enahie tbe
publisher to gîvo Ulic additional matter, more than 200 pages,

RE V IE W S without additional cost. Such conduct deserves encourage-
ment. The hest encouragement will be a w ide support, which

THE GENERAL ORDERS AxD STATUTFS RF.LATING TO TUE PRAc- day by day will rapidly expand tili the whole edition le sold.
TiCE, PLEADING, AND JCRSîDICTION 0F TUE COURT 0F
CHÀNcEîty F016 lJi'P' CAN;ADA, witb copîous Notes, com-piled from En-lisb and Canadian Decisions, and a Blook of
}7orins. fly Richard Snelling and Fredcrick T. Joncs.
Toronto: Henry Rowscll, Law Bookstller and Publisher.
1863.

It is witb much satisfaction that we have cxamined a copy
of this publication. Tbe Editors appear to have donc their
work well. The book is aIl tbat tie title professes, and more
too. In it are collcctcd not only the various ordcrs of the
Court of Chancery in Upper Canada front 1853 to the proscrnt
tinie, with copious practical and exp]anatory notes, but the
orders of the Court of Error axad Appeal, the orders, rules and
regulations of the Privy Council, mniscellaneous points on the
sorders, a collection of forms, and aIl the statutes of Upper
Canada rclating to the practice anîd juriadiction of the Court
of Chanccry.

The Editors have donc much to popularize the Court of
Chancery, by not only collectîîîg iII one volunme thz orders of
Uîat court hitherto to hc found, if found at afl, in several

APPOINTMENTS TO O FFICE, &C.

CORONM.
WILLITAM PO31TE1, Eanlre ASSocAtO Coroner tjnIted Countles Loeds and

OrenvîiIe. (0azbtted Jue6, 1863.)
JOS EPH D. BOTU, Esquir., Âuociat. CornerCoizty of imcoe. (Oazetted

Joue 0, 1863.)
WILLIAM B. QUARRY, EsquIr., M.D., Angociati. Coroner, County of Middle-

nez. (Oazetted Juno 13, 1863.)

NOTARY PUBLIC.

MARLTIN OOGARA, otOttava, F.aquir. Barriztua.A-I&W, to be a Notar7 X'bue
in Upper &uslda.ý (Gazettesd Jueo , 1863.)

TrO CORRESPONDENTS.

c. - RowL.T Kîtroa - L&W SiDLN-ÂS 15u.' StubZIÇ!-ULW- Uader
"Oneral Corresspoodeam."


