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FORFEITURE UNDER CONTRACTS FOR SALE OF
LANDS.

SoME OBSERVATIONS ON ARTICLE BY MR. SHIRLEY Denison, K.C,,
ANTE P. 82. '

The third question discussed by Mr. Denison’s able and timely
articje is: “The purchaser, baving paid some of the instalments of
purchase money, makes default; can the vendor cancel the sale’
and keep the instalments?”’ From the Privy Council decision in
the Saskatchewan case of Drinkle v Steedman (1916), 1 A.C. 275,
Mr. Denison comes to the conelusion that ““ relief against {orfeiture
of the purchase money will be granted even in cases where specific
pertormance cannot be had.”

The judgment itself lays down no broad general rule in the
above terms; and as the circumstances of that case were somewhat
unusual, the applicability of the judgment should, it is submitted,
he limited to the special circumstances of that case.

These special circumstances were as follows: The vendor had
given notice of forfeiture of both lands and moneys pursuant to a
special clause in the contract, and then brought action for a dec-
laration, that ihe forfeiture claimed to have been thus extra-
judicially effected was effective and valid. Furthermore the
defendant not only pleaded being ready, willng and able to
pay and offered to bring the balance of the money into Court, but
algo claimed and insisted upon specific performance by the vendor.
Yinally the vendor by his pleadings rejected this offer and refused
to accept the balance oi the purchase moneys and resisted specific
performance.

These three features distinguish the case from the one ordin-
arily arising, i.e., where (a) the vendor comes into Court asking
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not for rescission but for performance by the purchascr within a
time to be =et by the Cou.t and, in default, cancellation of the con-
tract and forfeiture of the moneys paid out, aud (b) the purchaser
does ol express willingness and abilit: to pay and the vendor
doe.. nol refuse to accept the money. Thi: common everyday case
is not Jealt with at sll by the Drinkle judgment, and on aceount of
its (ommonness it deserves special attention and epyuiry.

The case of .2e Dagenhum Docks, 1.R. 8 Ch. 1022, is also
cited in ~everal cases as an authority for some such broad, general
proposition as Mr. Denison has based upon the Drinkle case.
But the circumnstaneces there were <imilar to those in the Drinkle
case in thix essential respect that the purchaser was ready, willing
and uble to pay and complete his contract alihovgh the fixed
vitae for pavment was past. The judgmens, in relieving the pur-
chaser fromn the forfeiture provided by the contract, does so
upon the express condition of the purchaser paying the balance of
the purchase money with interest as eompensation for his default.
In Barfon v. Cupewell, 68 1..T.R. 857, vited by Mr. Denison in
this connection, the veador had reseinded or cancelled extra-
judicially as in the Drinkie easc. and the validity of such reseis-
sion; Wi~ assumed by the Couri.

1. Does the presence or absence in the contraet of a clause pro-
viding for forfeiture upon notice effect such a case” How can
it? Such a eclavse prescribes an extra-judicial procedure and
surely can have no applicatiom whatever when forfeiture (if that
indeed is an appropriate expression) is sought by another pro-
cedure, viz., by a suit not based on any such notice or clsuse
bhut upon other considerations.

I1. If not, then how can there be jurisdiction to relieve against
forfeiture of purchase-moneys paid? is rot the jurisdiotior. to
relieve against forfeiture limited 1o and founded upon penal
clouses in contracts?: 13 Halsbury, 150-154.

II1. It may be answered, hovever, that the Court can reach
the sany resuit or relief by exercising another and distinet juris-
diction, i.¢., the jurisdiction to impose equitable terms on a plain-
tiff secking equity. Thix raises the question as to what is the
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essential’ nature of the kind of suit now under consideration.
Mr. Denison says: “It [the proposition that the vendor must
return everything but the deposit] naturally follows also from the
attempt to rescind the contract: the contract being put an end
to both the parties must by remitted tc their original positions.”

It is true that such an action is commonly called a “rescission”’
suit but the nsme seems inappropriate. A true rescission suit
would seem to be where the plaintiff aileges that no contract has
in reality ever been entered into between the parties but a certain
document purporting to be such con’ract was entered into through
fraud or mistake and the Court is asked to set aside the document
in the sense of declaring that it never was originally binding upon
the narties. In such cases, restitution by the plaintiff would be a
natural or logical term or condition to be imposed upon him by the
Court in granting relief, and in fact i8 invariably & term. On
the other hand, in the kind of suit now uader consideration the
vendor comes into Court declaring that the contraci was really
entered into ard that it remained in fuli force and effect for some
time and he asks for a declaration that by reasen of the purchaser’s
repudiation, bhe, the vendor, is and always will be discharged,
absolved, and relieved from performance of hi3 part of the con-
tract, so that the contract is at an end in so fir at least as the
land is concerned. The proper term to describe the result thus
sought would seem to be the word “determination” rather than
the word *rescission.”’

Halsbury (vol. 7, at p. 438), speaking of contracts in general,
says: “Where a contract is to be perforined on a future day or the
performance is dependeni un a contingency and one of the partics
repudiates the contract and shews that he does not intend to
perform it, the other party is absolved from further perforinance of
his part of the contract and, i he elects to do this, the party in
def: ult is not entitled to an cpportunity of changing his mind.
In -uch a case the contract iz completely determined and the party
who is in defauit cannot insist upon the performance by the other
party.” Mr. McCaul's vaiuable work on Vendors and Purchasers,
2nd ed., ch. 5, applies this general principle of contracts to the
sale o land:
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IV. Even 3 *he Court had jurisdiction to impoee such a term
(i.e., the return of instalments paid) would it be equitable to do
s0? It is submitted that it would nof be, for the followiug
reasons:—

The purchaser has had the valuable right to seli the property
to another person and also, in the ordinary case, has had posaession.
Thus (A) the purchaser has not suffered a totfal failure of con-
sideration; (B) It is impossible for the Court to adequately arrive
at the value of the advantage gained on the one side and lost on
the other; (C) The parties cannot be restored to their original
positions. .

In Butchart v. McLean, 15 B.C.R. 246, Irving, J.A., says:
“The contract being in part performed it is impossiblc to reiegate
the parties to the original position they were in before the con-
tract was mede. The plaintifi has parted with his good money
but has not the defendant lost something? Did he not forego
the right to sel in the interval, no matter what price was
offered”> How is it possible to assess the damage: Le has
sustained?”’

In Mulholland v. Holcombe, 6 U.C.C.P. 520, the Full Court
in refusing to order a return of monies to a purchaser says:
“We find it leid down in Chitty on Contracts (624 of the 3rd
ed., p. 742), the action for money had and received is not maintain-
able if the contract has been in part perfoimed and the plaintiff
has derived some benefit and by recovering-a verdict the parties
cannot be placed in the exact situation in which they respectively
stood when the contract was entered into. It cannot be said that
the plaintiff did not derive some benefit from the contract as he
went into possession of the lands and retained possession nearly
one year.”’

Halsbury (vol. 7, p. 477), says: “ The action for money had and
received is not maintainable where the parties cannot be restored
to their original positions: as where the plaintiff has had possession
of tte defendant’s goods during s certain period and it is irnpos-
sible to ascertain of what rights and privileges the defendant has
been deprived;” and citing Bede v. Blandeford, 2 Y. & J., 278,
and Clarke v. Dickson, E.B. & E. 148. Halsbury (vol. 7, p. 483),
says: *‘Where a sum of money is paid for an entire considera-
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tion and only a partial failure of the consideration ensues no pro-
portionate part of the amount paid can be recovered as money
had and received to the payer’s use.”

These principles it is submitted are equitable. And if the
purchaser has no right of action for refund of instalments paid,
how does he acquire the right thereto merely by reason of his
being the defendant in the suit and the vendor the plaintiff?

V..Inability ‘o pay surely cannot be held to give the pur-
char=: an affir.ative right to such a refund. In Soper v.
Arnold, 14 A.C. 435, Lord Macnaghten, says: “If there is a case

in which a deposit is rightly and and properly forfeited, it is when

a man enters into a contract tc buy real property without taking
into consideration whether he can pay for it or not.”

VI. If the defaulting purchaser were entitled to a refund-in
such a suit, the practical result would be to make it purely
optional with him whether he will carry out his contract or not,
while of course the vendor is firmly bound. This point is empha-
sized in the above mentioned chapter of Mr. McCaul's.

VII. A defsult by the purchaser after a decree for specific per-
formance should, it is submitted, be regarded much more seriously
than mere delay in payment before or apart from such a decree.
Haisbury (vol. 25, p. 397, footnote (n)), says: “If after ar order
for specific performance the purchaser makes default in payment
of the purchase money the vendor is entitled to an order for
rescission (Foligna v. Mariin (1853), 16 Beav. 586; Watson v. Coz
(1873) L.R., 15 Eq. 219; Hall v. Burnell (1911), 2 Ch. 551.”” In
Standard v. Little, the Saskatchewan Full Court s¢7s: “The
failure of the purchaser to obey the decree (for specific perform-
ance) and pay the money found to be due is a sufficient abandon-
ment or repudiation of the contract to justify rescission without
restitution: Henly v. Schroder (1879), 12 Ch. D. 666.”

VIII. It is submitted that it is inappropriate to apply the term

penalty to the position of a purchaser who has been dealt with by
the Court as in Standard v. Litile above. Halsbury (vol. 13, p.

151), speaks of a penalty as “a larger sum to be paid on non- -

payment of s smualler sum.” Neither is it 8 case of forfeiture,
It is simply a case of part performance of fulfillment, of an in-
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divisible consideration, full performnance or fulfillment of which
is a condition precedent to the party being entitled to anything.
In La Belle v. 0’Connor, 15 O.L.R. 519, Anglin, J., describes pay-
ment in full as a “condition precedent’’ and adds “against con-
ditions preceden. it-is wel! settled that there is no equitabie juris-
diction to relieve.” .

In Kerfoot v. Yen, 20 M.R. 133, Macdonald, J., says: “Had
he not abandoned the contract, and had he expressed himself as
ready and willing to carry out the terms, and sought specific per-
formance of it, he might be entitled to a return of the moneys
paid by him.”

In Hole v. Wilson, 10 W.L.R. 154, Prendergast, J., says: “Nor
do I see that it matters (and this has reference to the defendant’s
claim for a return of the $2,000} whether the forfeiture clause is
in the nature of a penalty. Supposing it were? The rveturn of
the $2,000 could only be decreed against the plaintiff as an alterna-
tive left to her between that and the performance of her part of the
agreement.. In order to have a standing before this Court the
defendant must at least be in a position to say: I am ready and
willing to perform my part of this agreement, I ask the Court to
compel the plaintifi to perform hers: and if she dces not do so, 1
claim the return of the ».,"M."

The terms ““penalty ' or “forfeiture' are no more appropriate
in this connection in the case of a sale of land than iu the case of
the sale of chattels. Halshury (vol. 25, p. 279), after speaking of
the right of the buyer to recover money paid as on a failure of con-
sideration says: “Secus where the buyer only is in default, see
Fitt v. Cnsenot, 4 M. & G., and Thomas v. Broun, 1 Q.B.D. 714.”

IX. The positions of vendor and purchaser under an agree-
ment of sale are commonly and fairly considered as closely anal-
ogous for most purposes to the positions of mortgagee and mor:-
gagor. The judgment for foreclosure in a mortgage action makes
no provision for refund or return of the moneys, paid by the
mortgagor; and such judgments of equity Courts though estab-
lished for centuries do not appear to be criticized as unjust for lack
of such a provision.

Winnipeg. F. Hrap.
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SOME SUGGESTIONS KEGARDING COMPAMNY
LEGISI.ATION *

The Dominicn Parlisment has power to and has enacted a
statute under which the Secretary of State may issue charters
of incorporation for all manner of commercial companies with
authority to transact business throughout Canada, and it has
been lately held that companies so incorporated may carry on
their operations in all or any of the Provinces. Each of the nine
Provinzes has its statutes, under which it undertakes to incor-
porate companies with power to carry on their operations in the
Province and elsewhere at their discretion.

The Provinces generally require companies incorporated by
the Dominion or by another Province to obtain liceuses and
to file elaborate statements of their affairs with officers, desig-
nated by the respective Acts.

Some of the Provinces deny the right of extra-Provincial
corporations and Dominjon corporations to do business or to
enforce contracts within the Province unless and until they
had paid the fee , registered, and complied with the other
conditions laid down by the Provincial legislation. We need
not consider whether the Provinces have any jurisdiction over
Dominion or extra-Provincial corporations or whether the can
insist as a prerequisite to doing business within the limits of the
Province on such companies complying with the:r requirements.
It is enough to know that they insist they have these powers
and that companie . disputing their validity must ascertain their
own rights by tedious processes of litigation ending in the Privy
Council.

Lawyers can readily understand how desirable it is that all
company law or indeed all law should in so far as possible be the
same throughout the Dominion of Canada so that a man of busi-
ness, educated in the law of one Province, may not be in a foreign
land when he crosses its bordess into another or that companies,
like individuals, may not be thwarted or embarrassed in business

* This is n paper by Hon. George Lynch Staunton, K.C., Senator, read at
the Annual Meeting of the Ottawa Bar Association.
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by unnecessary and irritating aots of the various legislatures.
The chief reason why, I think, the Provincial Governments are so
industriously building up barriers against Dominion and extra-
Provincial corporations is because they need tl.e money paid for
charters by those who wish to take advantage of the Companies’
Act. These fees are in the aggregate large and are of much more
importance to the Province than they are to the Dominion, and
if one can overcome this objection it seems vo me that the Pro-
vinces would readily acquiesce in the passing of the Dominjon
Compsnies’ Act and repeal their Acts if they found that no Pro-
vincial interest would be affected.

I propose therefore that the Dominion Government shouid
amend the Companies’ Act. ag follows:—

1. Enact that the Provincial Secretary or son.e other member
of the Provincial Government should have authority to issue
charters for the Secretary of State at the capital of the Province.

2. That all applications for charters should be made to the
Provincial Secretary of the Province in which the head office of
the proposed company was intended to be situated.

3. That the scheduie of fees named in the Act should be paid
to the Provincial Secretary, and that he should account for twenty
per cent. to the Secretary of State and apply the remainder for
the use of the Province.

4. That the Provincial Secretary should forward a copy of the
application and the charter to the Secretary of State immediately
after 1 e granting of the charter.

5. That all returns required to be made by the Act should be
made to the Provincial Secretary in the Province in which the
head office is situated, and that the Provinecial Secretary should
forward copies of these returns to the Secretary of State immedi-
ately after their receipt.

6. That all companies theretofore incorporated under any
Provincial Companies’ Act would ipso facte on filing an appli-
cation in a simple form to be made a schedule to the Act, and on
paying & nominal fee become incorvorated to the same extent
and with the same powers, privileges «.d rights as they had under
their Provincia: charters, under this Act, and providing that
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their incorporation under the Provincial charter should tontinue
to exist. _

The Provinces then should repeal all legislation ~equiring
companies to make returns or to take out licenses together with
all other legislation inconsistent with or rendered unnecessary by
the Dominion Companies’ Act and declare the Dominion Act ‘>
be the law of the Province regarding compsanies.

If some such course as above indicated were taken we would
in the end have uniform company 'egislation throughout the
Dominion which, as the years go on and the population and the
business of the country increases, will be found to be most de-
sirable.

CoMMON AND MINING STOCK.

Whether or not the above recommendations are ever acted
upon, all the company law of the Dominion of Canads should be
amended sc as to provide that only one class of stock should be
issued by any company. TL:2 enormous capitalization of common
or of what is called “watered” stock of Canadian corporations 18
most lamentable. D o sound, commercial or financial reason can
be urged for the issue of more than one class of stock and both the
interests of the pubiic and of the compan es themselves would be
hetter served if only one kind of stock was allowed to be issued.
To illustrate: Persons having a commercial undertaking whose
assets as & going concern are reasonably worth $5,000,000 wish
to become incorporated. The usual course in Canada is under
a trust deed to issue as large amount at 5 or 6 per cent mortgage
honds as can be disposed of in the market, »ssume in this case,
£2,500,000—then to issue $2,500,000 of cumulative preferred
stock. Then the directors value the goodwill at another $5,000,-
000 and issue $5,000,000 of common stock which everybody
knows is “blue sky.” The company commerices business with
$2,500,000 bonds and $5,000,000 common stock and $2,500,000 -
preferred stock. The tommon stock is usually given as a bonus
to purchasers of bonds or preferred, or sold to the speculative
public in boom times at from 30 to 70 cents on the dollar of its
face value and in dull times at from 10 to 20 cents on the dollar.
The holders of these shares have sometimes the control of the
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election of directors, in many others having half the voting power,
in many others with a small amourt of preferred they can control
the company. They soon become hungry for dividends and com-
mence a campaign on the directorate for their payment, with the
result that all the profits or a greater vortion of the profits which
should go to the reserve for the puyment of dividends on stock
which was issued for value is paid oui to people who never gave
the company any value for the stock ana when dull times come
along the company is compelled to pass its dividend on its pre-
ferred stock because it nas been unable to build up a proper
reserve against lean vears, and when it wishes to make addi-
tigns to its business it is compelled for the same reason to inake
a further issue of bonds. In a great many cases besides thc <e evil
results the common stock prevents the company from accuniuulat-
ing a proper working capital so that it is always at the mercy of
the bank. Prudent investors will hesitate and wise solicitors
will refuse to advise their clients to purchase the preferred stock
of companies, no matter how flourishing, which have a large
quantity of outstanding water securities. The only persons who
desire or who derive any benefit from watered stock are the specu-
lating public and the brokers. It is not the law’s business to en-
courage stock speculation. Its duty ceases when it provides the
machinery for creating companies and affording to them power and
means of carrying on the business on sound finsucial principles
for which they are incorporated. No stock saould be issued ex-
cepting for an equivalent in cash or in proper:y as it is expressed in
some of the English cases “an equivalent in meal or in malt.”

Common stock is used by promoters as a 1 ire to induce the pub-
lic to purchase preferred shares.  If an equal amount of common
is given to every buyer of the same amount of preferred clearly
no benefit accrues to any; if an unequal propostion is given to
various purchasers of the same amount of preferred then an in-
justice is done to those who receive the lesser amount; and if a
large amount of common is given to promoters and underwriters
for services or risk as is the common case an injustice is done to the
purchasers of the preferred who came in because of the bonus of
common. If no bonus of common is given, true no injustice is
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done the preferred holders who know that the common goes to the
promoters and underwriiers, but the value of the preferred is
affected by reason of the inability of the company to build up a
reserve and the company may be crippled for want of capital
which goes to pay dividends on the common for which little, if any,
value is given. The issue of common stock is contrary to the
intention of the limited company legislation which was that all
issued stock should represent an equal amount cf capital paid
into the coffers of the company and it is only by taking advantage
of the decisions which hold that where there is any consideration
given for the issued stock the Courts will not inquire into its
adequacy that watered stocks other than mining shares are legally
issued.

Another reason why issue of common stock without adequate
consideration should be forbidden is because it affords an excellent
opportunity to defraud the people, the great majority of whom,
including the legal profession, are quite ignorant of company law
and promoters’ practices and believe that things are what they
seca.  They do not know or understand that when they “ny
a2 hundred shares of the par value of $10,000 that the real value
of xuch shares is usually rothing. There are hundreds of millions
of dollars of mining and common stocks roaming about Canada
sceking a resting place in the pockets ot the innocent stock gamb-
lers which sre worth perhaps the paper they ave printed on and
have no other intrinsic value. Even if it is true that it is impos-~
sible to prevent shares being issued for less than a full equivalent
of their face value because of the difficulty ot appraising at its true
value property taxen in exchange it only makes it morc desirable
that only one class of stock should be permitted, because where ail
the shares rank equaliy for all purposes those who understand
among persons who pay the money or give thé property would
=e¢ that they were not swept away in a floed of stock given to
persons who give nothing but services for their allotments.

Mr. Thomas Mulvey, K.C., Unde - Secretary for State, in his
interesting article, *‘Certified Securities,” American Eeconomic
Review, September, 1914, thinks two kinds of stocks not un-
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desirable and that the legislature cannot protect the public against
its own stupidity. My reply is that true the legisiature cannot
be expected to shepherd the lambs through life, but still the legis-
lature should not set traps for them. .

The most glaring cases of encouraging gambling and unwise
and improper speculation by the Legislature are thos: Acts of the
various Provinces for the incorporation of mining companies.
There is no reason why dollar stocks selling at two cents on the
dollar sheuld be issued excepting that they are tempting betting
propositions. To incorporate a company for mining purposes
and allow it to issue stocks with no personal responsibility at any
price it chooses to the public i8 no more and no less than a great
lottery scheme authorized and fathered by the State. In coun-
tries where people profess an abhorrence for the most innocent
kind of gambling, it is very curious to see their tolerance for per-
haps the most pernicious form of gambling, that ig, stock specula-
tion. A perusal of the mining promoter's literature which is
fabricated to extract the dollars from the si.nple minded should
satsfy anybody that it were much better to allow unrestricted
betting on horse races, when one at least gets a run for his money,
than continue the legislation under which these companies carry
on their bus'ness. It is said that if we did not allow their incor-
puration, 1 orporation for any scheme which man can devise is
authorized in one or other of the neighbouring States, and that the
Provincial Covernment would lose *he fees while there would he
1w diminution ot tnese companies.  Appropriate legislation might
eusily be passed forbidding under very severe penalties sales of the
stock uf any foreign company within this Province which issued it=
stock for less than its par value and providing that no company
which did not comply with the laws of the Provinee should operate
within its hmits, It is said that unless money can be raised by
these methods there would be no mining development. I em-
phatically dispute this statement. People will pay, if they wish
to do anything more than speculate, a dollar a share for 100 shares
as quickly as ten cents a share for 1,000 shares.  Further, In most
cases the shares are sold for a nominal sum which is used to mine
the publie, not to develop the mining country.
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EquitasLe RELIEF.

The case of Foss v. Harbottle, 2 Hare, 461, is the foundation
of what, tc my mind, is an unwise rule of law, namely, that the
Courts will not interfere with the domestic affairs of a company
excepting to prevent or to give relief against fraud, wlcre the
acts complained of are confirmea by or are capable of being con-
firmed by a majority of the members of the company. It ought
to be a law that neither the direchors nor a majority should be en-
titled to do anything which is inequitable with regard to the
minority and the Courts should have power to give relief against
inequitable conduct. Corporations only exist for the convenience
of business and not in order to allow a majority to tyrannize over
a minority. Where two or more persons are in partnership no
partner has in the eye of the law any more control or right over the
undertaking in which they are embarked in common than the
other, and there is to my mind no sound reason why the law of
partnership in that respect should not apply to companies. It is
not here suggested that the Court should interfere, excepting in
cases of injustice. Where the majority, in the exercise of its judg-
ment, adopts & course which reasonable people might well con-
sider for the interest of the company, the Court certainly should
have no right to interfere, but where the only justification for the
action which injuriously affects the interests of the mincrity is
that it is the act of the majority or the act of the directors who
~ontrol the majority, then it is a denial of justice to deny that
relief on the doctrine laid down in Foss v. Harbottle.

DirEcTOR OFFICIALS.

The provisions in the Companies’ Act, with regard to the
pavment of directors who are officers of the company, which re-
quires that no remuneration shall be paid to thém unless under a
hiv-law passed by the shareholders is nearly universally evaded.

A general by-law on the incorporation of a company is passed
authorizing the directors to pay tc a director officer such amount
as they in their discretion may think proper and the matter
never comes before the shareholders again. In large corporations
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this evasion of the Act seldom if ever oceasions injustice, but n
small companies it constantly does, as men who control such com-
panies usually are the directors and can increase and do inerease
their own salaries, keeping equal step with the prosperity and
operations of the company, so that many investors in these semi-
private companies are starved out.

CLASSES MGST PROMINENT ON THE FIRING LINE.

Ag illustrating public opinion in Britain as to the righteousness
of the cause for which the ailied araies are fighting, it is both
interesting and mstructise te note that no element in the popula-
tion has contributed more largely, in proportion to its numbers,
than the professiona! class; the clergvmen, who have emptied
theic homes of their young men, the inwyers and doctors of
medicine, men of intelligence and thinking power above the
average. able to judge of the right or wrong of a large national
cause. Lists of names have been carefully collected in these
three professions in Fagland and Scotland, and, while it is not
suld that they are complete, vet the extent to which they prove
that these professions hase furished of their very best is a remark-
able testunony of the deontion to a good cause of the guiding
thought of the nation.

In 2 considerable degree the same is true of the aristoeraey
and gentry, and alie of the working elass of Britain. To the
latter their country is evervthing. for indeed they possess but
little else to satisiy their menly pride; and the aristocracy, Leing
g0 deeply rooted in the past of the Urited Kingdom, naturally
associate with their families the glorious traditions their ancestors
had done o mueh to create.

The great middle class may not have done comparatively
as well, for reasons which do not apply to the other two, vet the
middle clasgs also has shewn itself to be not devoid of patriotism
in a real sense when the very existenee of the eountry is at stake.




ENGLISH CASBES.

REVIEW OF CURBENT ENGLISH CASES.
( Registered in accordence with the Copyright Act.)

SOLICITOR—LIEN—DOCUMENTS OBTAINED WITHOUT LITIGATION—
BaNKRUPTCY—TRUSTEE—IJOCUMENTS OBTAINED BY SOLICI-
TOR AFTER BANKRUPTCY—CORTS.

Meguerditchian v. Lightbotnd (1917) 1 K.B. 297. This was
an actior: by a trustee of & bankrupt to recover certain documents
belonging to the bankrupt on which the defendants (a firm of
solicitors) claimed a lien, as well for costs due them by the bank-
rupt, as also for costs due ¢Lcm by the trustee in respect of business
transacted by them in procuring :he delivery up of the documents
in question. The plaintiff did not contest the defendant’s right
1o a lien for costs for business transacted in reference to the docu-
ments pursuant to his instructions, and paid into Court the amount
of such costs; but ke disputed the right of the solicitors to any lien
on the docuinents for any costs incurred in reference thereto,
pricr to the bankruptey. Rowlatt, J., who tried the action, held
that no lien attached {0 the documents in respeet of any costs in-
curred in reference to any endeavours to procure them prior to the
nankruptey, and gave judgment for the plaintiff.

CONTRACT-—JLLEGALITY—PUBLIC POLIc Y—ASSIGNMENT OF PRE-
SENT AND FUTURE EARNINGS—COVENAN. IN RESTRAINT OF
PERSONAL FREEDOM—(C OVENANT NOT TO LEAVE PRESENT
EMPLOYMENT WITHOUT SANCTION OF ASSIGNEY.

Horwood v. Millar's Timber Co. (1917) 1 K.B. 305. This was
the ease in which a Divisional Court decided (1916) 2 K.B. 44, (noted
ante vol. 52, p. 350), that a man cannot, by contract, deprive
himself of frecdom of action so as to put himself in a positicn of
slavery to another. The contract in question was one mace be-
tween a lender and a borrower whereby the latter assigned his
future ~arnings to the lender and bound himself not to leave his
emplovment without the assignee’s leave. The Court of Appeal
(Lord Cozens-Hardy. M.R., and Warrington, and Scrutton,
L.1J.}, agreed with the Divisional Court that such a contract is
against public policy and illegal. 1t is well to know that the law
will not enforce contracts of that kind for they are absolutely
inimical to freedom, for as Serutton, L.J., puts it, such a contract
‘“made the unfortunate man the slave of the money-lender.”
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CONTRACT—ALE OF GOODS—{ 6TOM OF TRADE—REASONABLE-
NF865— APPROPRIATION O GOOD8 TO CONTRACT.

Produce Brokers v. Olympia Ol & Cake Co. (1917) 1 K.B. 320.
This is an appesa! fromn the decizion of a Divimonal Court (1916
2 K.B. 296 (noted ante vol. 52, p. 390). The question was &8 to
validity of a custom of trade to the effect thit goods in transit
mught be validly appropriated by the selier to a particular con-
tract, notwithstanding that at the time of such appropriation the
goods might, unkncwn to the seller, have been actually lost at
sea. The Divisionz]l Court upheld the custom, and the Court f
Appeal (Tord Cozens Hardy, and Wasringten. ana Nerutton.
1..JJ.1, afi.rm his decision.

LANDLOMD AND TENANT—( OVENANT BY TENANT TO PAINT PRE-
MISES IN 5 ECIFIED YEAR,—NOTICE BY LISSEE TO TERMIN ATE
TENANCY DURING CURRENCY OF YEAR—LIABILITY OF LESSEE.

Kirklinton v. Wood (1917} 1 K.B. 332.  This was an action by
a 'andlord against his tenants for Vreach of a covenant to paint
the deraised premises in a certain specified veur.  The tenants
sought to escape liability on the ground that prier ‘o the specified
vear they had given notice of their intention to terminate the
tenanv, during that vear. The specified year was 1916, and
aceording to the notice the tenaney  vas terminated in Marceh.
1916, Lush, J.. held that thix was no defeace.

SALE (0 GOODPs  APPROPRIATION TO CONTRACT- P AsSSING OF PROP-
FRTY.

Healy v. Howlett 11917, 1 K.B. 337, Thix was an action two
enforcee a contra: t for the saie of fish in the following circumstances:
The plaintiff carricu on business as a fish cxporter at Valentia,
Ireland, the defendaats contracted to buy 20 hoxes of hard,
bright ackerel to be sent to the defendants at Billingsgate.
On the same day (L~ plaintiff consigned by railway to his «wn
order in Holvhead, 190 boxes of mackerel, and telegraphed in-
structions to the ratlway company, out of the 190 to deliver 2y
of them to the defendants, and the rest of the 190 boxes to cther
named persons. Uwing to a delayv in the train fro.o Valentia to
Dublin the boat by which they ought to have been carried to
Holvhead was .nissed.  Af:er the 190 boxes had been delivered to
the raiiway the plaintiff sent the defendants an invoice in which
they stated that the goods were at the buyers’ risk after their
delivery in Valentia to the railway company. The railway
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company picked out twenty boxes and forwarded wem to the
defendants, but owing to the delay in transit the goods we: - not in
s merchantable condition when they reached the defenl:rt-,
and they refused to receive them. This was an action for the
orice. The plaintiff relied on the delivery to the railway com-
pany a8 being a delivery to the defendants, and contended that
the property in the goods then passed to them, and therefore
that they were henceforth at their risk. The County Court
Judge, who tried the action, gave judgment for the nlaintiff,
but the Divisional Court (Ridley, and Avory, JJ.}, held that the
statement in the invoice could not be regarded as a term of the
contract, because it was not sent until after the contract was com-
plete; and that there had been no real appropriation' of goods
urtil after the goods arrived at Holyhead, and after the delay had

vccurred, which had caused the deterioraiion of the fish, and the -

defendants were entitled to reject the fish, and the paintiff could
not recover the price.

CRIMINAL  LAW — EVIDENCE — INDECENT assatLT — (‘oM-
PLAINT MADE BY PROBECUTRIX — ADMIsSIBILITY — LvI-
DENCE.

King v. Norcott (1917) 1 K.B. 347. This was a prosecution for
indecent assault, and the question was whether a statement made
by the prusecutrix on the following day to a icmale friend was
admissible evidence. It appeared that the state.unent was volun-
iarily made, and partly in answer to questions put v the wornan,
not.of a suggestive or ieading character. but which nught heve
had the effect of persuading the girl to tell her unassisted and un-
varnished storv.  The Court of Criminal Appeal (Lord Reading,
(.J., and Darling, and Atkin, JJ.), held that it was admissible,
and in so doing ~xplain Rer v. Osborne (1903), 1 K.B. 531, on
which counsel for ‘he prisoner relied.

[NSURANCE-—L[L0SS OR DAMAGE TO GOODS8—EXCEPTION OF THEFT
OR DISHOXNZSTY OF INSURED'S OWN SERVANT—BURDEN OF
PRONF—KVIDENCE.

Hurst v. Evans (1917) 1 K.B. 352. This was an actioi. on a
policy of insurance to recover for loas of and damage to goods
occasioned by thieves. The policy was subject to an exception
of losses occasioned by theft or dishonesty of servants in the ex-
clusive employment of the insured. The plamntiff was a jeweiler,

and the locs in respect tc which the action was brought, was du:
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to a safc in his premises having been blown open and the contents
taken by thieves. The defendant set up that the loss in question
was ocrasioned by the dishonesty of one of the plaintiff’s own
servants. The only evidence of the alleged dishonesty was that
the servant in question had been seen in a public house two days
before the robbery in close conversation with three hig’ly skilled
safe breakers well known to the police. The plaintiff was unable
to offer aav evidence to shew by whom the theft was committed:
and Lush.J..held that it was incumbent on him toshew that the theft
was committed by some person other than a servant in his ex-
clusive emplovment, and. as he had failed to do this, he could not
recover.  And even assuining that the burden of proving theft by
the plaintifi's servant lay on the defendant, the evidence that had
been offered was admissible for the p-arpose, though it might nct
be sufficient evidenee to conviet in a criminal prosecution; but
evidenee of the servant's bad character was not admissible.

CriviNaL o LAW — Bicamy - - FOREIGN MARRIAGE — KXPERT
FVIDENCE—-PCLYGAMY.

The King v. Naguih 11917, 1 K.B. 359.  This was a prosecution
for bigamy.  The accused was an Egyptian, and was accused of
marrving a woman in Fngland while his wife, whom he had married
iy Fugland. was still alive.  The aecused sought to shew that the
first marriage in England was void. beeause he had been previously
murried in Fgypt to a woman who was atill alive, and whom he
had divoreed, siter the first. and before the second marriage in
Fngland.  The aceused was a Mahommedan and claimed that as
he hiad divereed his Egyptian wife he was free to marry again.
On appral by the accused it was held by the Court of Criminai
Appeal Lord Reading, C.J., and Bray, and Atkin, JJ.), that the
evidence of an expert was necessary to establish the validity of the
Egypiian marriage, and that the accused was not competent to
establish that marriage by tendering his own evidence of the
performance of a ceremony, and leaving the Court to presume *he
effect thereof. The question s -aised, hut not decided, whether

" an Faglish Court will regard as a marriege, one that is effected in

a foreign country according to a law which permits polygamy.
Banvkenr ~CHEQUE-—RAISING AMOUNT OF (HEQUE— LIABLITY OF
BANK-—~NEGLIGENCE OF CUSTOMER-~FORGERY.

Macmillan v. London Joinl Stock Bank (1917) 1 K.B. 363.
Thix was an action by a customer of a bank to recover a sum paid
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by the bak on a forged cheque of the customer. The forgery con-
sisted in raising the cheque after being signed from £2 to £129.
The forgery tcok place in the following circumstances: a clerk
of the plaintiff’s brought & cheque to be signed by one of the plain-
tiff’s firm. The cheque had, as the Judge found, at that time a
blank space for writing in the amount, but had on it in figures
£2:0:0. The clerk after signature filled in the blank space with
the words ‘‘one hundred and twenty pounds’” and added before
the “2’"a ‘““1"” and after it an “0.”” The bank contended that the
plaintifis had negligently signed the cheque in such a shape as to
give the clerk the opportunity of committing the forgery, and
therefore they could not recover; but Sankey, J., who tried the
action, held that the bank was liable, and in arrivirg at that con-
clusion refused to follow Young v. Grote (1827), 4 Bing. N.S. 3,

which he considered had beer in effect overruled by later cases. -

The law it must be confessed as decided in this case seems some-
what hard on banks. See Columbia Gramophone Co. v. Union
Buank of Canada. 38 O.L.R. 326, a somewhat similar case.

SHIP-~TIME CHARTER—RESTRAINT OF PRINCES —REQUISITION OF
SHIP BY ADMIRALTY.

Wodern Transport Co. v. Duneric 8.5, Co. (1917) 1 K.B. 370-
This was an appeal from the desision of Sankey, J. (1906) 1 .{.B.
726 (noted ante vol. 52, p. 222). The questionr discussed on the
appeal was simply whether the charterers of a ship chartered fora
=pecified time, subject to an exception against restraint of princes,
aid which during the specified time is requisitioned and used by
the Admiralty, are liable for the hire of the ship during the period
it was o used by the Admiralty. Sankey, J., had held that they
were liable, and b's decision is now _affirmed by the Court of
Appeal {Eady, and Bankes, L.JJ., and Lawrence, J.). The
contest arose, it may be observed, by reason of the hire received
from the Admiralty being less than that pavable under the charter
party.

MAINTENANCE OF ACTION—MAINTAINED ACTION SUCCESSFUL—
L1ABILITY OF MAINTAINER—MEASURE OF DAMAGES—LIMITED
"OMPANY.

Neville v. London FExpress Neuspapers (1917) 1 K.B. 402,
This was an action to recover damages against the defendants
for having wrongfully maintained an action of third party against
the plaintifi, the defendante having no interest in the action
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maintained. The defendants sought to escape liability on the
"5 . ground that they were a limited company and therefore inéapable
. of a crir’nal act, and also on the ground that the maintained
P action was successful and therefore the plaintiff suffered no dam-
' age. The facts were somewhat unusual. It appeared that the
plaintfi had advertised a competition for-a name for a new
seaside resort, the establishment of which ke was promoting, the
winner of the competition was to get £100, and several lots of land
were offered as consolation prizes, subject to the payment of
£3 3s. 0d. for each conveyance. The defendants in a newspaper
published by them denounced the scheme as a fraud, and offered
to assist the winners of consolation prizes to bring an action to
recover their money. Many of them accepted the defendants’
offer and an action was brought in their names by the defendants’
solicitor and was successful, and judgment was recovered for the
sepayment to the plaintiffs in that action of the various sums
respectively paid by them to the plaintiff in the present action.
The action was tried before Lord Reading, (".J., and A jury, and
the jury found that the defendants did not act from any desire to
assist persons to prosecute claims who would not otherwise Le able
to enforee their rights, and also that they did not aet in the bond fide
belief that the persons whom they induced to sue had any well-
founded claim against Neville. On these findings the Chief
Justice gave judgment for the plaintifi and held that the measure
of damages was the plaintiff's costs of defence, and the costs he
had been ordered to pay the plaintiffs in the maintained action,
and he held that the company was liahle civil'y for the acts of its
servants.

S MER'S WILL—REVOCATION BY MARRIAGE.

In re Wardrop (1917) P. 54, Shearman, J., decided that a
scldier's will is revoked by the subsequent marriage of the testator,
whether the will be executed according to the usual form, or
according to the form sufficient where the testator is on active
service,

VENDOR AND PURCHASER—CONTRACT-~MEANING OF “ET ¢%TERA "
IN CONTRACT—EASEMENT--RIGHT oF waAY—FORM OF cON-
VETANCE—ExXcLUsION OF OPERATION OF CONVEYANCING
Act, 18 (44-15 Vicr, ¢. 41), 8, 6—(R.5.0. ¢. 109, 8. 15 (») ).

Re Walmsley and Shaw (1917) 1 Ch. 93, This was an applica-
tion under the Vendors and Purchasers’ Act to determine the
proper form of the conveyance. By the contract in question

.
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two plots of land and buildings, ‘‘materiai, etc”., were agreed to be
sold; the contract omitted any mention of any right of way
thereto. The premises were described by reference to a plan,
and formed part of a larger property belonging to the vendor,
and bounded on the north by a public highway. A farm cart
track led from this highway across a field of the vendor, past the
larger of the two plots sold, to the smaller plot, This cart track
had been used by the former tenants of the smaller plot to carry
coals and furniture, etc., thereto, but always with the permission
of the vendor or her predecessors. A public foot pa.h ran close
to the side of the cart track up to the smaller plot. The purchaser
claimed to have inserted on the conveyance an express grant of a
right of way along the cart track, and the vendor insisted that he
had no such right, and that the operation of the Corveyancing

Act, 1881, s. 6 (see R.8.0., c. 109, s., 15 (1) ). should be expressly

excluded by the conveyance. Eve, J., who heard the motion,
held that the words “et cetera” in the contract referred to
“material” and were limited to something of that character, and
did no* carry the alleged right of way: but even if they included
property of the same nature as land and buildings, the most they
could include would be the rights appurtenant to the land and
buildings. He awo held that the contract was one for the sale
of the premises with such rights as were legelly appendant or
appurtenant thereto, and the right of way cluimed, not being
appendant or appurtenant, nor a way of necessity, did not pass.
He therefore held that the purchaser was nov entitled to any
express grant of the right of way, and that the conveyvance should
he framed =0 as (o exciude the operation of the above mentioned
~ection of the Conveyvancing Act. 1881. Thix seems ‘o be a
vise of which conveyancers would do well to make a note: as by
omitting to exelude the operation of the Aet, doubts mey arise
whether rights pass which were not intended to be convey a

CoMpaANY— TRANSFER OF sHARES ~DIRECTORS — LIMITS OF DIREC-
TORS' DISCRETION TO REFUSE TO RFGISTER TRANSFEK.

In ve Bede Steam Shipping Co. (19170 1 Ch. 123, Where the
directors of a company have power to refuse to resister transfers
of shares **i in their opinion it is eonizaiy to the interests of the
company that the proposed transferee hould be 1 memher
thereof,”” such a power does not give them an unlimited power to
refuse to register transfees, but only on grounds personal te the
proposed transferee.  Therefore it was held by the Court of
Appeal (Lord  Cozens-Hardy, M.R.. and Warrington, L.J.
Serutton, L., dissenting), that direeiors could not properiy
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e refuse to register transfers of single shares, or shares in small
; . numbers, because they do not think it desirable to increase the
number of shareholders, or because they think that the transfer
is not bond fide and that the transferee is to hold the shares as a
mere nominee of the transferor, and to increase the number of
rhareholders who will support him in a policy which the directors
disapprove. The order of Eve, J., directing the register of the
transfers in question was affirmed.

MERGER — INTENTION — INTEREST -~ DUTY—-SUBSEQUENT
DEALINGS WITH PROPERTY A8 AFFECTING QUESTION OF MERGER
—EVIDENCE.

In re Fletcher, Reading v. Fletcher i1917) 1 Ch. 147, In this
case the question was whether or not there had been a merger of
a leasehold in the freehold. The facts were that two properties
3. and B. were included in one lease at a ground rent, and were
subsequently separately assigned by the lessees. The rever-
sioners ia fee took an assignraent of property A. for the residue
of the term.  There was no «videnee that they had auy mtention
against g merger.  About nine months afterwards, however,
the reversioners mortgagod the term in property A, and the
entire reversion eparately, and the question arose whether or not
the lease in property A. was =till subsisting, or had been merged
in the freehold.  Asthury, J., held that there had been a merger
and the subsequently treating the lease as if it Lad not merged,
could not alter the fat, it not appearing that there was any
interest, or duty, on the part of the grantees, to keep the term
alive,

LLIFE  ASKSURANCE t“l).\ll'.\.\'\'- PErosit CoMPANY CARRYING ON
OTHER CLASSES  OF  BUSINESS - WINDING-UP -CosTs —DDE-
POSITS AN SECURITY FOR COSTS IN ACTION BY LIQUIDATOR -
(Dosm, Srar. 1910, ¢ 32, s, 14).

In re Nationad Stavdard Life Assurance Corpo-alion 1917 1
Cl. 1430 The simple question involved in this case is as to the
applicaiton in winding-up vroceedings of the deposit required to
be made by hife msuranee companies under the knglish Assur-
anee Companies Aets igsee Dom, Stat, 1910, ¢, 32, «. 14), for the
proteetion of the holders of life policies, and Eve, J.; held that the
same s available for the general costs of the windimg-up, and
for the repavment of deposits made by the liquidator as security
for coxts in proceedings which he has bee v authorized by the « ourt
to earry on, so far uas the same costs and deposits relate to the busi-
ness cC ife assaranee for which the deposit was made.
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('OMPANY — WINDING-UF — INSOLVENT COMPANY — LIQUIDATOR
—QBJECTION OF CREDITORS TO APPOINTMENT OF RECEIVER
FOR DEBENTURE HOLDERS AS LIQUIDATOR.

In re Karamelli & Barnett (1917) 1 Ch. 203. The question
involved in this case was as to the appointment of a liquidator to
an insolvent company. One of the proposed liquidators was also
tks receiver for the debenture holders of the company, the creditors
of the ~company objected to his appointment, and Neville, J.,
gave effect to their objection, on the ground that the interests of
the debenture holders might be antagonistic to those of the cre-
ditors.

WILL—TESTAMENTARY GIFT OF COLL’.'TION OF COINs—REvoCa-
TION — KERRONEOUS ASSUMPTION OF FACT — REVOCATION
WHETHER CONDITIONAL OR ABSOLUTE—EVIDENCE-—STATE-
MENTS BY TESTATOR.

In re Churchill, Taylor v. University of Manchester (1917) 1 Ch.
206. The question in this case was as to the effect of 4 revocation
of a testamentary gift in the following circumstances: In 1901
the testator by his will gave all his coins with the cabinets in which
they were placed, to the defendants. In January, 1912, he
wrote a letter to the defendants whereby he purported to present
to the defendants his ““collection of coins’™ on certain conditions
and the defendants accepted the gift on the conditions specitied,
but no coins or cabineis were then handed over. In Feliruary,
1912, the testator made a codicil in which after reciting the gift
of coins and cabinets in his will, revoked the gift, and declared
that he had, during his lifetime, handed over to the defendants
all the ccins and cabinets he intended to leave them by his will.
In August, 1912, the testator delivered to the defendants eleven
cabinets containing the greater part of his collection, but some
remained in his possession. The testator died in 1915 and the
defendants claimed the remajnder of the coins and cabinets 2s
part of his gift to them, contending that the revoeation by the
codicil was based on an erroneous assumption of faet, and there-
fore was conditional and inoperative, so tnat the original gift by
the wi'' tnok effect. Neville, J., however, held that the revoca-
tion by the codicil was absolute, and that the defendants were only
entitled to the coins and cabinets handed over to them. He also
held that statements made by the testator at the time when the
coing and cabinets were handed over were not admissible in
evidence.
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, . CoMPANY -— KEORGANIZATION OF- CAPITAL — REDUCTION oF
! b . CAPITAL-—SURDIVISION OF SHARES PARTLY PAID UP—PART OF

RESULTING SHARES PARTLY PAID, AND PART WHOLLY UNPAID
—SURRENDER OF WHOLLY UNPAID sHARES—C OMPANIES ACT,
1908 (8 Epw. V1I. c. 69), ss. 41 (d), 45, 46 (a), 120—(R.S.0.
. 178, s. 16).

In re Doloswella Rubber & Tea Estates (1917) 1 Ch.213. Under
ihe English Companies Act, 1908, applications for reduction or
reorganization of the ecapital of limited companies have to be
mmade to the Court which under the Ontario Companies Act
(R.=.0. ¢, 178) are made to the Lieutenant-Governor.  This case
furnishes an illustration of the kind of reorganization of capital
which is sanctioned under the English Aet, and incidentally
furnishes a guide to what may be done under the Ontario Act.
The issued capital of the applicant eompany in this case con-
sisted of 640 shares of £300 cach, on each of which shares £185
had been paid. The company sought to divide cach £500 share
into O shares of £100 each, to apply the £185 paid, equally on
three of the new £100 shares, and to treat the other two shares
as wholly unpaid; these shares it was proposed should be surren:i-
ered for re-issue.  The Court siade an order confirming the
division of the shares, and the proposed application of the amount
paid up, and deciared the 1,380 wholly unpaud te be “*unissued,
and nothing i= to be deemed paid thereon.™  "The question of the
right or power of a company to take a surrender of its own shares,
which have heen fully paid up, eannot be said o be elear. It s
thought by some that it is not possible because i nught lead to the
distribution of the eapital represented by such surrendered shares
among the other shareholders  nd thereby cause # reduction of
capital. which it is thought might be prejudicial to the rights of
third persoms dealing with the company. as reducing thetr security.
On the other hand, the transaction is one that would be for the
obvious benetit of both the company itself and the other share-
holders. end wauld probably be sanetioned subject to the con-
dition that the capital surrendered would not be distributed ex-
cemt on the final winding-up of the company.

sontcror Bion oF costs FoLterror rrUstry TaxaTion m
Co-TRUSTER " PARTY CHARGEABRLE™  SoLict v Acr, 1843
6T Vom0 Th, A0 37 iSontcirors Ao, ONT. RROL
LU 11

e Davies 191701 Ch. 216, This was an applieation for the
taxation of a solicitor’= hill. The solieitor was o trastec entitled to
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charge costs for services rendered for the trust estate. The
applicant was his co-trustee, and it was held by Neville, J., that
the applicant was ‘“a party chargeable’” within the meaning of
. 37 of the Solicitors Act (see R.S.0. c. 159, 8. 40), and as such
entitled to have the bill taxed.

ADMINISTRATION — SUPPOSED INTESTATE — CANCELLED WILL —
RECEIVER PENDING PROBATE—PRACTICE.

14 re Oakes, Oakes v. Porcheron (1917) 1 Ch. 230. This was ar
application for the appointment of a receiver of a deceased per-
son's estate. The deceased was supposed to have died intestate,
vt a will, which appeared to be cancelied, was found amongst
his papers.  The def>ndant claimed that this will had not been
¢ffectively cancelled, and was operative. After the institution of
this action and service of the notice of motion for a receiver, the
defendant instituted proceedings in the Probate Division for
prohate. and now resisted the motion for a receiver on the ground
that an administrator ad litem might be appointed in the probate
artion; but Neville, J., held that the present action having been
first properly instituted, the jurisdiction of ¢he Court could not
he ousted by applyving for relief to another Division, and he granted
the motion.

MARRIAGE SETTLEMENT —AGREEMENT BY HUSHAND TO SETTLE
AFTER ACQUIRED PROPERTY — BREACH OF AGHEEMENT BY
HUSBAND —~(C'OVENANT 70 SETTLE WIFE'S APTER-ACQUIRED
PROPERTY - TRUSTEES NUI BOUND TO ENFORCE COVENANT FOR
BENEFIT OF VOLUNTEERS.

In re Pryce, Nevill v. Pryce (1917) 1 Ch. 234, This wes an
applieation by the trustees of a marriage settlemenr for advice as
to whether or not they were bound to take proceedings to enforce

1 an agreeme * by the husband to settle after-acquired property,
aned 12 4 covenant to settle the wife's after-acquired vroperty.
The hushand had, in his lifetime, reccived a considerable sum
which was bound by his agreement, but had spent it. and died
mtestate and leaving no estate beyond what was required to pay
his funeral expenses and debts.  The husband was also entitled
to u reversionary interest in a sumn of £4,700 which had fallen into
possession since hig death, and which was still outstanding in the
hunds of the trustees of the will of the husband’s father.  The wife
was also, under a gift from her husband, entitled to a reversionary
mterest inon certain tund which, as the Judge found. was eaught
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by the wife’s covenant. Subject to his widow’s interest for her
life in the £4,700, it was held in trust for the husband absolutely—
and the ultimate residue of the wife's fund was held in trust for her
statutory next of kin—there being no issue of the marriage; the
question therefore resolved itself into the simple point whether
the trustees of the marriage settlement ought to take proceedings
to enforce the covenant and agreement to settle the after-acquired
property for the benefit of the next of kin of the husband and
wife respectively, and Eve, J., held that they ought not, because
the next of kin were not within the consideration of the marriage,
and were mere voluuteers, and a8 such not themselves entitled to
enforee the covenant and agreement, and therefore the Court
ought not to direct the trustees to take proceedings to enforce the
covenant and agreement so as to do indirectly, what it would
not do directly.

.\I(Nl'l‘l(!\'l'l().\?"";\('T GIVING ARBITRATORS FULL DISCRETION A5
TO cOSTS -POWER TO OKDER S1. ESSFUL PARTY To Pay

COSTS,

Gray v. Ashburton (1917) A.C. 26, In arbitration proceed-
ings under a statute which gave the arbitrator diseretion as to
costs, and which directed that, in the exercise of such diseretion,
the arbitrator was to take Into aceount, inter eliu, *the reason-
ableness or unreasonsbleness of the claim of either party in
respeet of amount or otherwise,” the Court of Appeal (19161
2 RCBL 353 held that the diseretion ought to be exercised as is the
diseretion of the Conrt in actions, and, therefore, that a suecessful
purty conld ot properly e ordered to pay costs. The House
of Tords (Lords Loreburn, Haldane, Atkinson, and Shaw) hold
that the dixeretion of the arbitrator is unhmited, and that, in the
absence of proof of mseonduet, or want of jurisdiction, the
award could not be et aside.  In armiving st this conclusion,
constderable doubt sevins to be thrown on Foster v, ¢reai Western
Ry 8 QR GES: and inferentially on Higgins vo Higgins, 19186,
1 KRB 640,
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Reports and Rotes of Cases.

Rrovince of ®ntaric

SUPREME COURT.

Middleton, J.] C.v. C {33 D.L.R. 151.
Conflict of lmes— Foreign divorce.

The exercise by & foreign Court of the general jurisdiction it is
admitted to have under principles recognized by English law will
not be inquired into in proceedings in English Courts.

see Pemberton v. Hughee, [1899] 1 Ch. 781.

Bain, K.C., White, K.C., and M. L. Gordon. for plaintiff;
Dewart, K.C., and Harding, for defendant.

ANNOTATION ON AHOVE casg FRoM D.L.R.

The Hlinois statute requires resilence in the State for one vear rert
. fore the commencement of proceedings. to give jurisdiction, or com-
nission within the State of the offence complained of, or whilet one of the
carties residled there.  In this instanee the complaint made was of an offence
otmuitted in Chicago whilst the parties resided there, but this had been
condoned by sibsequent cohabitation in Ontario.  The iater offences if
concjusively proved would revive the eause of action which had been abated
Ly the condonation.  (Mowrhouse v, Mo rhouge, 90 1. App 401: Sharp v.
<harp, TIG 1. 500.) I no mention of the condonation and subsequent offence
were made in the peticon, o fraud was practised on the lllinois Court, by
—uppression of the truth, yvet Middleton, J. rays: “The offences complained
of were committed in Chicago. . . All the material facta were efore the
Chieage Court. . . That aubsequent offciees were committed out of
the State (after condonation of ¢ hoae .omplained of ) seems to me immatenal; ™
that is, that it was immateriai to mention he condonstion, and prove the
offences which reviv~d a lost right of action.  The truth is, that unless later
offences had revivend the cawe of action alleged, that cause was loat by con-
Jdonation, and therefore the lste offences were not only material, but without
<triet proof of them no decrec could have been procured.  In alleging these
offencen, Middleton, J., seems to have relied upon the undisputed evidence
of the wife, on a point not at issucin Cv, C; sinee it is unlikely that the hvshand
1 his evidence in €', v, (© was nsked or admitted these iater offeness.

The question of domicile of choice was vital in thia cnse, beenuse the
marringe was * English,' in that sense of the word which makes the English
Conrts o jealoualy regard proof of acquired domicile.  The marnage had
bwen eelebrated in Ontario, between parties domicilad there, who continued
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to reside there for years, and returned there after a brief and unhappy resi-
dence in Chicago. The Lushand had gone to Chieago to gei work, he gave
up his job to wait upou the death of his father in Ontario, and he remained
there in charge of property he then aoquired, and was actually residing
there when the divorce proceedings were cotnmenced, going to Chicago for
the purpose of being served with the papers which initiated the proceedings.
Five days after the divurce was granted, the divorcee maried again, and a
few months later the divorced hushband also married a woman he had met
before the divorce. Middleton, J., said there was no proof of “collusion’’;
it can hardly be said there was no proof of mutusl ' accommodation.” Middle-
ton, J., also said: “ There is much to lewld to the conclusion that the husband
never in fact changed his domicile of origin (Ontarin). He seema to have been
a rolling stone moving in the line of least resistance, making his abode where
it was easiest to obtain a living.”" That language scems to very exactly
deseribe the facts, yet, the Judge found that a domicile in Chicago had been
aequired, end a domieile ix requited to bhe " pertisnent,” Cbhond fide,” Croa”
and “eaisting,” to use the langunge of the ruling cases, in order to give juris-
dietion which Faglish Courts will recoguise.

The yuestion of reversion to the domieile of origin was not dealt with
by Middleton, J., except that he says: *“ The temporary absence of the married
parr tn Ontarin, without intention of abandoning the Chicago residesn.
dit mer b othink, defeat the jurisdiction and bevond this, the offences or
ijuries complained of were committed in the State whilst both resided
there . This sesms misteading, for the wife “left i m Chieago, and wenr
to Onturio and they did not live together again untl he came to Ontario,
When she didd return to Chicago, 1t was temporanly. for the sole purpose of
petting o dvoree. Furnthermore reverston to donaale of oo wondd resuls
from the husheond' - abandonment of the Chieago domietle of chaiee, and adile
the faes thar the offence was rreated v Chiesgo winle the married pan

tesided there would give ~taintory jurisdicaon 1o the Chicogo Conrt 1
deeree o divoree csee 2 Foghsh bow dhas 6ot rocogiise junisiietion basesd
Gt anvthing else than “domieiie, " within the English meaning of that word
The Jndge therefore mived two rantters, o the words just guoted
Whet the aintention of the hushand wos o beaving Chieagn, o what
itention he had formed s to donaete, price to the applivation for divores,
Jotd b gathered tron lus oacts and sarroundhing cireumstanees, and not
from his own evidenee, stnee the nemifest pecessiy b was under of jastifving
bis ey conduet made his evulenee untrastaerthy per Cagrns, O feil
v Rennedy SO L ROESe & Div 313y Muddieton  J o savs The hushand
inherited some property tpon his father’s death Februars o and staved 1o
Cintario to manage 1t and sbandored bis iniention of returning 1o Chicage
Ihvoree procosdings were instituted in VMarech. Afterwarda he
fved sonwe yvearsin Ontario,” The faet that the decision to remiain ir Ont arin
was eatsed by the need of earng for the property acquired an February,
establishes abiost conclusively that the atention 1o abandon the Chieago
donnetle was formed before the divoree proevedings were cotmenadd in
Muarebe 10w the domietle of ongin cOmtarios had revived, and  Fogiish
Fow wonld net pecornise aoy gurisdiction i the Chieago Canrts to deeree the
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divorce (6 Hals. 193). To edmit that it was the coming of the property
inte his posseagivn which caused hiin to decide to remain in Ontario, and then
to postpone the daws when he formed that intention until he had gone to
('hicago to be served with the divorce paper, is t0o accommodeting altogether.
It seems quite clear that both parties wanted a divorce, that it would be
di%eult to get it from the Canadian parliament, and that to allege a con-
tinuing domicile in Chicage was very tempting.

The concluding remarks of Middleton, J., that because all the parties
roncerned knew what they were about 1:hen the divorce was obtained,
there should be a conclusion favourable to tice legality of the decree, suggests
the existence of an estoppel againsi the defendant, but the public interest
i« the main thing to be guarded, and estoppel nas nothing whatever to do
with the matter. If all the parties hnew what they were about, there could
be no estoppel of one by the other, A marriage claimed aud denied on the
gronnd of an existing marriage; a foreign divorce pleaded, and its legality
denied for want of jurisdietion; the guestion of lsw should be set:led oa prin-
~iples aimed only to preserve the morality of married life.

The unusual directions as to costs given in the main judgment, con-
<tdered in the light of the lster explansation, evidence a very keen and not
nnatural svmpathy by Middleton. J., with the plaintiff, and suggest that his
tinnlings were influenced thereby. “Hard cases inake bad law.” and no
harder cases arise perhaps than cases of this kind; judgments establishing
she nullity of proceedings long before inevitably impose hardships: never-
‘}-less vreservation of the public interest in the binding nature of the marriage
sie and striet examination of all f reign divorce, »'t in the end prevent more
“rivate suffering than will regard for the hardships of particular instances.

Province of British Columbia.
:«‘l'l’l{l-i.ﬁ;;( 'OURT.

Viurphy oL MiniEk v ALiisex, 3D LR 44
Conflict of lnws- Foreign divorce-  Remareiage abroad.

Where a British =ubjeet domiciled in this country enters into a
coittraet of marriage during a temporary visit to a fereign country,
the question of the validity of marriage. ax to.essentials, not as ta
torm, depends upon the laws of this country.

MeDiarmid, for petitioner: Higgins, for resr ondent.

ANNOTATION ON ABOVE CASE FROM D.L.R.

The judgment in this action was wrong.

When she procured a divoree in Oregon, the reapondent was domiciled in
Tdaho. The whale question of the validity of the divoree depends upon the
law of Idaho in reference therefo.
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* The English Courts will recognis : ‘he bi.ding effect of a decree of divorce
obtained in & State in which the hushand is not domiciled if the Courts of his
drnicile would recognize the validity of the decree:” Armitage v. A.-G. [1906].

© Iy 135

Tne petitioner. a British subject, residing and domicilad in Victoria, B.C'..
eent through a form of marriage with respondent in the State of Washington.
.8 A, and relurned to Victoria to resid=.

The respondent alsc resided in Victoria, B.C. prior to and at the time of
the ceremony with petitioner. but her husband. during the same period, and
at the time of the ceremony. was domiciled and resident in the State of Idaho.
[

Prior to the said ceremmony the petitioner made trangient visits io the Sta:~
of Oregon. U.S.A.. and surceeded in obtainirg from the Courts o thas State
a decree of divorce.

It was found as fact by Murphy. J., that by the law of Oregon. one vear's
continudus residence in the Stat~ is necessary to give its Courts junsdiction t.
decree divorce. and that the petitioner had not so resided for the requisite
time

The jurisdiction of the B.C. Court to declare th form of marriage between
petitioner and respondent null and void cannot be questicned, for petitioner
was domiciied in British Columbia at the time of the marriage, and of the
irisl. ar.< the respondent. who resided there, daimed to be domiciled there
alzo. by virtue of the alleged marriage to petitioner.

The question, however, ¢f what laws were to be regarded in deciding upon
the validity of the ceremony of marriage is quite a different one from that of
jurisdiction. and. with respect. it cannot be conceded that the reasoning by
which Murphy. J.. reached his coiciugion was altogether sound.

He quoted Brook v. Brook, 9 H.L.C. 193, that the essentisl validity of a
marriage is governed by the law of the domicile. not the law of the place of
marriage, as authority for his holding that as the petitioner was domiciled
in B.C., the Courts there could construe and apply the law of Oregon as to
divoree, but that was a case in which the capacity of a person domiciled in
Eagianl to contract 3 marriage outside of it was in question, and here there
was no question whatever as to the capacity of the petitioner, the party domi-
ciled in B.C.. but of the respandent, whose domirile was in the State of Idaho
at the date of the ceremory with petitioner. The question before Murphy.
J.. was not, was the petitioner capable of marriage, for that w25 undeniable.
but was the respondent capable. and the angwer to that depended upon the
other question. had she been validly divorced aceording to the law of her
domicile?

“The validity of a divorce depends upon the lexr domicilii.” (Eversley,
3rd el 4821 ' The domicile for the time being of the marric! pair when the
question of divorce anises affords the only true test of jurisdiction to dissolve
their marriage, and such a divorce will be recognized by the English Courts
even if granted for 8 cause which wonld not have been sufficient in England.”
\Bater v. Bater, [1906). P.D. 209.) “Thedomicile of a married woman is the same
& that cfher husband.” (Brownand Wattson Divoroe, 8thed., 7). Thedomi-
ciie of the respondent s hushand at the time of her divorce wasinTdaho. Jfthe
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.

divorce was legal there. it was legalin B :h Columbia. In that case, she had
capacity to marry, sccording to Enguse: aw, and the marriage in the State of

W ashington, if valid as to form. was valid in B-itish Columbis, and petitioner 4
tecame her husband.

Murphy. J , regarded as irreievant, the question as tr. the Ir -~ in the States
of Washington and Oregon, except as to the statute of O:.gon requiring
~csidence by a petitiower, because of his reading of the decsion in Brook v.
HErock (supra), snd gave no consideration whatever as to tln: law of Idat.o.
But this was the real question, was the Oregon divoree of A woman domiciied
in Idaho legal by the laws of Idahu® That was, of course, a question of fact
within the authority of Murphy, J., to decide, but no evidence concerning it
sppears 13> have been given at the trial, and therefore. upon appeal, this case
~hinuld be sent back for a new trial. It is not unlikely that, according to the
taws of Idaho, the divorce granted in Oregon, i~ this case, would be rull and
void. on the facts as found by Murphy, J., but Idaho Courts might consider
‘hint the apparent defect in the jurisdiction of the Oregon Courts, on theground
i non-residence for the statutory period, was cured by the appearance and
<ubmission of the husband, and the iaw of Idaho was a question of fa~t as to
which evidence should have been given and a finding made by Murphy, J.
Toillustrate that this was the real point—supposethat by thelaw of 1dabo, the
trregon divorce was good, te husband would be free to marry, and the wife
a1%0; per contra, if the law of Idaho were otherwise. Suppoee 1daho refnsed to
1ecognize the Oregon divoree of parties domiciled in Idaho. the husband
v ould still be bound in Idaho. and the wife also, but according to the judg-
nent of Murphy, J.. the wile would be free in B.C. to marry again, if by the
iaws of Oregon the divorce ~ere good.  The question as to the validity of the
Hivoree according to the laws of tuc State of Washington, wiere the form of
niarriage hetween petitioner and respondent was gone through, was of course
unimportant, though much argued, apparently, by coursel for respondent,
for the validity of the form gone through was not questioned. A foreign
marriage. 50ood as to form, will be recognised in our Courts. if not prohibited
by consanguinity, affinity or previous marriege. (Eversley, 3rd ed., 105.)

Dowmcire.

In all actions involving the validity of for~ign divorce an absolutelv vital
\uestion is. what was the domicile of the husband st the time it wag procured?
No divoree is entitled to recognition in another State unless the Court had
jurisdiction by reason of the bond fide and permanent domicile: LeM. v. ieM_,
{1895] A.C. 531; Re Sinclair, [1897] A.C. 469.

“The domicike . . . when the question of divorce arises affords the
only true test of jurisdiction to dissolve their narriage (Bater v. Bater, [1906].
P 209; Ramos v. Ramas, 27 I'.L.R. 515).

“The English Courts will rezognise as valid the decision of a competent
foreign Christian tribural dissolving the marriage of a domiciled native in
the country where such tribunal has jurisdiction. (Harvey v. Farnie (1530),
5 P. 153 (1882), 8 A.C. 43).

1t is recognised in Baler v. Bater (supra), at p. 217, that the question of
nationality is of no importance. (See Eversley on Domestic Relations, 3rd
ed.. 483)

. T ey ' adkd]
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The decree ot a foreign Court. which has jurisdiction, can unde an English
marrisge on groukids short of those emential in England. Bater v. Bater,
supra; Hereey v. Farrio, supra; LeMerurier v. LeMesurier, supra.

Three important consideratiuns present themseives in each action involv-
tng domicile: (1) what is domicile; (2) how is it'acquired; (3) how lost.

As to (1j:— Wuar 18 I1?

Domicile is residence at s particular place with intention to remain
there permanently, or indefinitely. (Law of Domicie: Phillimore.) Re<idence
in the place which is in fact the permanent home. (Conflict of Laws: Dicey).
Habitation in a place with intent to remain there fcrever. unless some circum-
siance should occur to alier that intention. (Whicker v. Hume and others
11858, 7 H.L.C. 124.) Domicile is a combination of residence and an inten-
tion of remaining for an i definite time. (Lord v. Colris, 28 L.J. Ch. 366;
Lversley, 3rd ed., 472)

Domicile is sub-divided into three classes:—{a) of origin, (h; ascribed
by law, tc} of choice.

(a} A person’s domicile of origin is that which the father had at the birth
of the person; not necessarily the place of birth. for the father may have been
domiciled elsewhere. If the father be dead. the child takes the domicile
of the mother.  During minority, the minor's domicile is that of the parents.
The last domicile of a minor continues after rainority ¢..ases until changed
by his own act. No permon can be at any time without domiciie. or have
more than one. Ii the demicile ascribed by law (that of the parents), or
arquired by choice, be abandoned, the domicile of orgn revives.- It does
su eamly. (Bempde v. Johnstone, 3 Ves. 198; lHodgsoa v. De Beaurhesne, 12
Moo. P.C. 285.; There is a presumption of law against an intention to aban-
don the domicile of origin (Ibid).

(b) Damicile is ascribed by 14w jor marmed womnen and minors,

As to 2i: How Acquiren.

(¢ .\ domicile of choice i8 acquired by an independent parson by resi-
dence in s pisce with an intention of remaining permanently, or ior an in-
definite time. There must be a fixed and settled intention of abandoning
the domicile of origin. Mere length of residence abruad (and employment
therc) is not sufficient evidence of this intenvion (Winans v. A. G.. [1904)
A.C. 287; Huntley v. Gaskell, {1906} A.C. 56). It is an inference of lav. de-
rived from the fact of a man fixing voluntarily his sole or chief residence in
a particular place, with an intention of continuing 10 reside there for an
unlizuited time. (Udney v. Udney, L.R. 1 5¢c. App. 441.)

In C. v. C. (post, p. 151}, Middleton, J., said:—'* Looked at in the light
of all the events, therz is much to lead to the conclusion that (thé husband)
never in [act changed his domicile of origin. He seems to have been a rolling
stone, moving in the direction of least resistance, and making his abode
where it was easiest to obtain n living. but this is not the way in which the
matter (of domicile) should be approached.” ¢ is submitted that this was
the very way to approach the matter, and that the couclusion, subsequently
reached, that the husband acquired a domicile, was absolutely inconsistent
with the doubt that he had abandoned his domicile of origin. No person
can have two domiciles (Dicey), so that if that of origin had not been aban-
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doned, one of chotcz was not acquired. The presumption is against abandon- .
ment of the domicile of origin, and the existence of a doubt about it should
be conclusive againsi it. To say that s 1nan is a “rolling stone” is equivalent
to saving he had not an acquired domicile. How can “a rolling stone™
have 8 permanent home ?

Domicile is an inference of law, but intention a qnuuon ol fact—the
difficulty of deciding as to whether a domicile of chaice has hesr aequired
.s in showing the intention to remain where residence is taken up, or of re-
iinquishing & domicile in existenne. (Re Sters, 28 I.J. Ex. 22.) The vnue
of proving an intention to abanden a domicile of origin rests <n those who
assert 1t (Briggs v. Briggs (1880), 5 P.D. at p. 164; Jones v. City of St. John,
11599) 30 Can. 8.C.R. 122; Seifert v. Scifert, 23 D.L.R. at p. 445; Huniley
v. Gastell, [1906) A.C. 56; Winans v. A. G. (supra.)

The question of intention being one of fact, it will be profitable to consider
what acts have and have not been regarded as provingintention. In Bater
v. Bater, supra,intention {o acquire & permanent home in New York was based
upon evidence that a husband had left England wituout an intent of returning,
had rented and lived in 8 house in Now York, and had bécome naturalised
there. In LeMesurier v. LeMesurier, supra, it was held that a *permanent”
residence was necessary to prove intention, and that bond fide residence alone
did not give ‘‘the degree of permanence required.” Firebrace v. Firebrace,
§ P.D. 63, may be usefully perused for its collection of facts regarded as of
value in deciding as to intention.

English Courts were formerly inelined to rule that an English marriage
was indissoluble by a foreign Court of the domicile. (Lolley's case, Russ. &
Ry. 237; see arg. in Harvey v. Fernie (sujra.) This rule has finally given
place to the broader one, that “the domicile for tne time being of the married
pair affords the only true test of jurisdiction to dissolve their marriage”
{LeMesuricr v. LeMesurier, (supra); Rex v. Woods, 6 O.L.LR. 41, 7 Can.
Cr. Cas 226).

Nevertheless, it is important to note that the prevailing reason for this
changeof view was that “ the differences of married people cught to be adjusted
in accordance with the iaws of the community to which they belong (b dom-
icile)” (Bater v. Baler, supra;. In ascertaining what is the true doicile,
Fnglish Courts construe that word in its English sense. In many States in
America, residence and domicile are not clenrly disti. guished (Bater v.
Baler, supra, at ». 214). In some States “residence” is by statute made
sufficient to found jurisdiction to grant divorce. Such a divoree would not,
it is suggested, be recognised in any English Court if the domicile wer. shewn
to be elsewhere when the divorce action was instituted, unless, indeed, it
waa in & country which would recognise the divorce (Armilage v. 4. G.,
supra). Certainly it would 1ot be recognised if the domicile were in any
English jurisdiction. )

In Rez v. Wood, 25 O.L.R. 63, 19 Can. Cr. Cas. 15, therc was a prosecu-
tion for non-support of wife. The defence was a divorce obtained in the
Obio Courts. The defendant was married in Ontario, in 1903, and the
divorce procured in 1910. The jury had found thai the defendant did not
acquire an actual and permanent domiale in Ohio.  Iu the judgment of the
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Court, delivered by Meredith, J.A., it is said: “There ig nothing, in the de
cree or otherwise, to shew that the question of domiciic was considered in
the Ohio Cqurt, or tha! the jurisdiction of that Court. to pronounce such
decree, at all depended upon domieii; and, if there had been, I am far from
thinking that such 1acts would have precluded the Courts of this province
from inquiry intc the fact, or from dealing with che rights of the parties upon
- : their own findings rapecting it.’
LI It follows fror the jealous care which English Courts have always
- - shewn for the parties to English marriages, from the slow growtk of the rule
which now recognizes dissolution by foreign Courta of such marri iges, fron,
the insistence that “domieile’” shall not be confounded wita *‘residence.”
but shall be construed in the English sense, and that it shall be “ real,” “bond
. Jfide”” “‘permanent’ and ‘‘existing’’ when the proceedings for divorce are
: taken. that the burden of proof upun one who asserts the validity of s foreign
: divoree is a heavy one, and that if doubi easts, it should be resolved against
the divorce. Wson v. Wilwon, 2 P. 435; Bell v. Kennedy, 1 Sc. App. 307,
Wadswerth v. McCord, '2 Can. S.C.R. 469; Manning v. Manning, L.R.
2P 223
Residence alone is not sufficien: for domicile. There must be the neces-
sary animus mancndi. The change of domicile must be with an intention
to make the place the inain and permancent cstablishment sine animo revertends,
Hadlane v. Eciford, L.R. 8 Eq. 631; Hoeskins v. Malthaies, 8 De G. M. & G.
13 Alty.-Gen.v. Dunn, 6 M. & W.511; Re Capderi-lic. 2H. & Ci. 985; (V Meara
v. (¥ Meara, 49 Que. S.C. 334; Adams v. Adams, 11 W.L R. 358
Neither length of time nor intention, taken separately, will do te estab-
lish u change of domicile. although the two taken together may work a change.
The residence of a travelling salesman for the period of one vear and a month,
coupled with his affidavit of his intention aa to permanent residence, does not
establish a sufficient change of domicile for jurisdictional purposes in a
divorce proceeding.  Walcott v. Walred? (1915, 23 D L.R. 261, 48 N.8.R. 522.
In Adams v. Adams, 14 B.C.R. 301, the petitioner, in 15735, when aged
about 19, came from Ontario to British Columbia, where he spent some 3
or 4 years in different places. In 1899 he married, and a¢ once romoved to
the Northwest Territories.  In 1907, satisfied of his wife's infidelity, he made
her ieave for N - York. In autumn, 1908, he returned to Vancouver, and
i ) took a positior mercantile house.  In January, 1909, he filed a petition
for divorce, n _.ag domicile in British Columbia. It was held that no
domicile was acquired to enable him to sue for divorce.

PP

Retaining property in the domicile of origin, or at‘ending and managing
the paternal estate therein, shews an intention not to sbandon it. In Lord
v. Colrin, 4 Diew 366, a person born in Scotland, resided many years in
India, returned to Scotland and lived in his paternal estate for 6 years; then
resided in France for 6 years. He was 8aid to bave preferred France, and to
have been annoyed by Lis neighbours in Scotland. He had handsomely
furnished apartmentsin Paris.  He never let his paternal estate, and attended
to the management of it. It was held that he had not abandoned his Seotch
domicile.  See also Marwell v. M'Clure, 3 Macq. 1.1.. 852,
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As to (3): Reversion 1o DoMiciLk or ORiGIN.

Slighter evidence is required that a man intends to sbandor: an acquired
domicile than that he iniends to abandon a domicile of oriyia. Lord v.
Colvin, 28 L.J. Ch. 361. This is doubtiess because the Courts of the domicile
of crigin have what may be called 4 natural junsdiction, and inasmuch as
they unwillingly concede loas of jurisdiction where a party has acquired a
foreign domicile, they gladly assert a return to the domitile of origin, the
burden of proof to establish an acquired foreign domicile disappears when an
abandonment of it, and a return “home,” is proposed.

Akin to this rule, and the reason for it is the doctrine recently established,
that “the rule that ‘the domicile of the husband governs the juriadiction in
suits for dissolution of marriags,’ may be departed from in prover eircum-
stances,” i.e., where nullity has already been declared in the Courts of the
domicile.  Ogden v. Ogden {1908] P.D. at p. 82-3; Stathalcs v. Stathatos,
11613] P.D. 46; Monlaigu v. Mon!aigu, {1913] P.D. 154. -

Province of Hiberta.

SUPREME ('OURT.

Stuart, Beck and MeCarthy, 4J ] {33 D.L.R. 1.
GRACE v. KUEBLER.

Vendor and puichaser-—Payment of purchase money—Assiynment
by vendor-—Notice—Caveat.

If notice of an assignment by the vendor of his rights under an
agreement of sale of land has not been given to the purchaser,
payment to the vendor of the balance due under the agreement
will entitle the purchaser to a transfer of the land; a caveat filed
in the Land Titles office after the assignment is not notice, as
such, to the purchaser, who is not hound to search the register
biefore making payment.

Grace v. Kuebler, 28 D.L.R. 753, affirmed.

A. H. Clarke, K.C., for plaintiff; E. A. Dunbar, {or defendant.

ANNOTATION ON ABOVE CASE FROM D.L.R.

The very just and convenient rule of law laid down in this action might
have been reached by rcasoning less open to criticism, perhaps, than that
which was based uj »n decisiona upon the Ontaric Registry Act.

The defendants in this action were purchasers under an agreement fur

the sale of land. A balance due the vendor had been assigned to the plaintiti,
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and a transfer of tke land to him, subject to the agreement of sale, kad been
executed, but not registered. He had fled a caveat in the Land Tities
Office, setting fortk that he was interested under a transfer, and subsequently
the defendaits, who had no actnal notice of the assignment, paid to the vendor
the balance due on the land. The plaintiff (assignee) cued the defendants
(purchasers) for the asid balance, and the defendants counter-claimed ior a
transier, which was ordered. The real question at issue was, did the caveat
conatitute notice to the Jefendants of the assignment to the plaintiff?

The Land Titles Act mzkes this provision for a caveat: “Any person
claiming to be interested . . under any instrument of transfer . . in
any land, mortgage or encumbrance, mav cause to be filed a caveat in form
‘W’ . . 8c long as any caveat remains in force the regietrar shall not
register an instrument purporting to affect the land, mortgage or encum-
brance.”

It will be noticed that no provision is made by the Act that a csveat
ehall, as such, be “notice”” to anybody for any purpose, and it is maintainable
that, it is not even constructive notice to a person subsequently acquiring
an interest in land, as registration under the Ontaric Registry Act would be.
Notice or no notice may be a question of fact only.

Secc. 41 of the Iand Titles Act says: “After a certificate of title has
been granted for any land, no instrument until registered under this Act
shall be effectual to pass any estate or interest in any land (except a leasehold
for 3 years or less) or render any such land liable as security for the payment
of money.” Therefore ti:e parties in this action came before the Court
in cffect as persoas claiming adversely, the defendants for a transfer and
registration, the plainti to be paid befure transfer or registration the balance
due under the agreement for sae at the date of its assignment. As against
each othe: they had equitable rights, and both  being innocent, the only
question was, which had the better equity?

The defendants could say to the assignec, “the moment there is a valid
contract for the sale of land, the vendor becomes in equity a trustee for the
purchoser (Shaw v. Foster, LR. 5 E. & ). App. 321; Raffely v. Schofield,
{1897] 1 Ch. 937), and upon completion of the payments is bound to convey
the legal title (Baldwin v. Belcher, 1 Jo. & Lat. 26). Wher you tock an as-
signment from the vendor with notice of the previous bargaia and sale, you
assuraed the position of our trustee (Taylor v. Stibbert (1794), 2 Ves. Jr. 437),
and hold the transfer for us. As assiguee of the vendor’s lien for an unpaid
balav.ce of purchase money, you have nu claim againat us or the land, for the
money has been paid to the vendor, and we had not the notice you were
bound to give, if you wished to bind us (Lordon & County Rank v. Ratcliffe
(1881), 6 App. Cas. 722, and see Niola v. Bell, 27 Viet. L.R. 82; Queer.sland
Trustccs v. Regisirar of Tilles, 5 Q.L.J. 46, and Peck v. Sun Life Ins. Co., 11
B.M.R. 215).

Against this argument what had the plaintiff to offer except the suggestion
that the caveat he had filed constituted notice to the defendants that he had
acquired a right to the balance then unpaid, and even as {6 that he would have
to admit that if anything had been paid between the date of the easignment
and the filing of the 2aveat, he had no claim for it.
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The Land Titlee Aot (sec. 97), says that registration of a caveat sh-il
have the same effect, as to prioritv, as registration of the instrument under
which the caveator claims. But suppose the plaintiff had filed his tronsfer
from the vendor, would not a Court have been bound to decree, under the
circumstances, that he held the land as trustee for the defendants, and was
bound to transfer to them? McCarthy, J., says that had the plaintiff regis-
tered hia title, he could not have been deprived of it except, under sec. 114
of the Act, for {raud, and the plaintiff had not been guilty of fraud. Baut,
agide from the point that registration by the plaintiff with intent to hold the
1and a8 his own would have been fraud (McDonald v. Leadley, 26 D.L.R. 157),
the Court would have power to order the plaintiff as trustee for the defendanta
to make a transfer to them, and action vnder sec. 114 would not be necessary
{Tucker v. Armwour, 8 Terr. LR, 388).

McCarthy, J., referring to the fact tasat the :and was subject to certain

mortgages, which the purchasers hud agre=d to assume, wrgued that a duty .

was thereby cast upon the purchasers, to search the registry, and a search
would have disclosed to themn that the plaintiff had filed a caveat, and upon
the assumed existence of such a duty he based the contention that the cateat
was notice to the defendants. The statement of the argument seems to
answer it; if it were good, notice or no notice by caveat would deperd upon
the existence of circumsatances creating a duty upon the part of the person it
was supposed to notify. The alleged duty of the defendants was to them-
selves, nol to the plaintiff; if they trusted the vendor implicitly, it did not
lie in the mouth of his assignee to reproach them. If he could not say, you
trusted me, it was your duty not to do so, therefore by paying me impru-
dently, you have loet your money, how could his assignee say so, charged,
as he was, with the same equities. snd baving, as againat the purchas.rs, no
right of his own prior to notice to them of the assignment?

Discussing the Ontario cases referred to by the other Judges, as settling
that the Registry Act of Ontario did not make registration of an assignment
of a mortgage notice to the mortgagor, McCarthy, J., said, that—they were
based upon the words of the stati te, and that ‘“the registered title is in a
mortgager, whereas a purchaser has no registered title,” and therefre should
search the register. The fact is, of course, that the rule that ‘‘an assignment
will not bind the person liablc until he has received notice’”” (Anson on Con-
tracts Sth ed. 293; Siocks v. Dodson, 4 De G. M. & G. 11, 15, (43 E.R. 411),
was established whers and when there were ro Regis‘ry Acta. The cited
Ontario cases merely (1) decided that a mortgagee diacharging a first mortgage
was not affected with notice of & second mortgage (Trust & Loan Co. v. Shaw,
16 Gr. 448), and (2) suggested that a morigagor was, perhaps, not affected
with notice of an assiznme it of a mortgage by thec registration thereof
(Qilleland v. Wadsworth, 1 A.R. (Ont.) 82). These decisions, it is true, rested
upon the word: of the Registry Act, but in this sense only, that but for the
worde thereof thei~ couid have Leen no doubt whatever that registration
was not unotice.

The suggestion by Moss, J.A, was rot cssential to the judgment,
and has, therefore, no hirding force.

Stuart, J., referring, apparestly, to the fact that the yendor had executed
a tranafer to the sssignee, expressed the opinion that it was reprehensible
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for vendors so placed to so “‘transfer the land,”” theugh quite proper to essign
the debt due, for, said he, the vendor thereby puts it out of his power to fulfil
his contract, and, perhsps, the purchaser has entered into the contract on the
strength of his faith in the personality of the vendor, a. d che assignee may be a
person more difficult to obtain a title from. Later on he said, “ the vendor has
no right to convey the legal estate to the assignee {i.c., no power, in equity), and
he proceeded to question whether any interest in the land would be conveyed
by a (registered) transfer made under such circum:tances, upon the ground,
apparently, that the vendor had in equity parted with the title by the agree-
ment to sell. We venture to think that this opinion and the arguments
upon which it is based will not be assented to generally. As already pointed
out, the agreement of sale did not confer upon the purchaser any interest
in the land under the Land Titlee Act (sec. 47). Aside from the Act, the
agreement conferred only an equitable interest (of claim?). Either under
or apart from the Act, the vendo~ could legally and effectually transfer the
land to any person; to a stranger for his own bepefit, to one with notice of
the agreement for the benefit of the trustee and for his own protection. We
have not hitherto seen it suggested that after an agreement for sale, the land
could not effectually be transferred to a third party. On the contraiy,
the practice has been general (Brown v. London Necropolis Co., 6 W.R. 188),
and its results clearly defined--'hat an assignee without notice takes a
complete title. and one with not. ¢ beccmes a trustee (Fry, Specifie Perform-
ance, 4th ed., p. 98).  As to the “aoral right, that would of cours: depend in
each case upon the question of fact whether thc vendor was conscious that the
purchaser was damaged by the assignment; and generally whether if he were,
it was not a risk he voluntarily assumed. A purchaser who knows that g
vendor may legally assign land cannot reasonably complain if an asiignment
be made which he might have prevented, by a cavesat or otherwise. Besides,
it by no means {ollows as a fact in general practice that a tranafer can be
obtained from a vendor more conveniently than from an assignee with notice.
The purchaser has in fact neither legal nor moral right to count upon no
change being made in the habitat of the vendor * Aore he desires to obtain
his transfer—at least no such right as the law should aim to preserve. The
vendor may remove to a foreign land, or may die, and nobody would suggest
that he should refrain from death or rcmoval because the purchaser would
thercby be inconvenienced. The purchaser under ah agreement of sale has a
right or interest in the land which he can nrotect by a caveat; the -endor
is under a peracnal liability also; if the purchaser chooses to depend upon the
latter, the personal liability remains even after the vendor has assigned the
contract, unless the purchaser has assented to the sssignment (British Waggon
Co. v. Lea, 5 Q.B.D. 148). What moral reason can there be why a vendor
should not assign his rights?

Finally, sec. 101 of the l.and Titles Act, providing that notwithstanding
atything to the contrary in the contract an agreement for the sale of land
shall be assignable, scems to set the seal of the statute law upon trading in
land agreements, and renders rather inexplicable the language of Stuart, J.,
in this conneotion. .

The decision gnder discvssion tends to convenience. The mortgagor
or purchaser who had to search the registry every time he made a partial
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payment wonld be very unhappily placed. Partial payments far outnumber
all others, and all are protected to some extent by the simple equitable rule
that an assignee must notify those affected by the assignment; if the contrary
rule prevailed, the insonvenience and uncertainty would seriougly hamper
the sale of Iand. Those who do not care to depend upon this rule alone, can
register their agreements, or file caveats. as the law may permit, unless the
agreements stipulate otherwise. In the case under discussion the plaintiff
was the victim of his own negligence.

Tlar Rotes.

LAWYERS AT THE FRONT.

The following is a list of those members of the profession
who nave been reported killed in rction, died of wounds, or
died in military service, 1ot as yet given in this journal. (Sce
pp- 242, 304, 1915: pp. 2060, 239, 328, 405, 1916: and p. 119,
1917) :— ,

Harold Staples Brew.ter, Licut. R.F.C., Brantford. Sccond
Year Student.  Killed December, 1916.

Samuel Leslie Young, Licut., Eadengrove. First Year
Student. Killed 11th November, 1916.

Harold Gladstone Murray, Lieut. C.F.A., Fort Frances. First
Year Student. Killed December, 1916.

Henry Stuart Hayes, Sergeant 26th Battery, C.F.A., Trenton.
First Year Student. Killed December, 1916.

William Vincent Carey, Lieut. 19th Battalion, Hamilton.
Barrister.  Killed 30th September, 1916.

Stewart Cowan, Lieut. 24th Battalion, Sarnia. Barrister.
Killed Qctober 1Ist, 1916.

Walter Gerald Lumsden, l.ieut. 38th Battalion, Hamilton.
Barrister.  Killed 18th November, 1616,

Guy Pierce Dunstan, Lieut. Imperial Army, Toronto. First
Year Student.  Killed 1st July, 1916.

Duncan Donald McLeod, (Captain 49th Battalion, Kitchener.
Barrister. Died of wounds, Junc 8th, 1916.
Maurice Fisken Wilkes, Licut. 19th Battalion. Brantford.
Second Year Student. Killed 15th Scptember, 1916.
Fred Holmes Hopkins, Licut.-C'ol. 17th Battslion, Lindsay.
Barrister. Accidentally killed January, 1916.

David Wesley Jamieson, Major, Toronto. Barrister. Died
17th July, 1916.

Geoffrey Lynch-Staunton, Licut. 13th Hussars, B.1LY., Ham-
ilton.  First'Year Student.  Killed in Mesopotamia, 5th
Marech, 1917.
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Ernest Reece Kappele, Lieut. 75th Battalion, Toronto.
Second Year Student. Killed April, 1917.

Cecil Johnstcne Bovaird, (‘erporal, 82nd Howitzer Battery,
Toronto. Barrister. Died of wounds, May, 1917.
Duncan Steuart Storey, Major 162nd Battalion, Midland.

Barrister. Died of cancer 25th March, 1917.
George Taylor Denison, Lieut.-Col. Can. Reserve Cyclists,
Toronto. Barrister. Killed May, 1917.

i The Government has at last decided to do what suould have
been done long ago, preferably when war was declared, namely:
to bring into force the Canada Militia Act with probably some
desirable changes. It is also stated that legislation will be
introduced to prevent those liable to compulsory service from
leaving the country. This would have been of some use a year
ago, but now it is like *locking a stable door after the horses
are stolen.”

We notice in the list of prohibited publications sent to us by
the Chief Censor for (‘anada that ore of the prohibited books is
entitled *Defeat: the truth about the beirayal of Britain.” One
ean only express surprise that this small volume, an eminently
senzible and appropriate publication, should be put on the black
list. It is compiled by two of the most loyal and well-informed
citizens of the Empire. It has been iss:~d by the hundred thou-
sand in England, and it is said that a larg. -dition is being printed
for distribution in tne United States.  If it 1. -ood for English and
American readers it cannot be very bad for Canada. The publie
will insist upon this ban being removed. The objection to it is
satd to be that it advocates a “dry canteen” in England and
cornmends the action of the Provinee of Ontario in its recent
temperance legislation, and elaims that in some way it would
injure reeruiting.  This is absurd, at the present time, for volun-
tary recruiting has ceased to be.

The war drags on and new and difficult problems present
themselves as the weary days go hy. As to this we are not
surprisett to hear the question asked: how can a professedly
Christian nation expeci victory when there is no sorrow for and
no turning away froin national sins and a strange indifference
to the religious point of view? Is not the statement in the Old
Book true to-day: “Behola, the Lord cometh out of His place
to punish the inhabitants of the earth for their iniquity”? These
are days for sober thought for all of us, as well as days of bitter

¥ sorrow for many of us, and incrensingly so as the casualty lists
conwe in.
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