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L. Introductory.— In the present article it is proposed to review
the decisions which bear upon the extent of a master’s liability
for injuries which persons to whom he does noi owe any special
duty arising out of contract sustain by reason of the tortious
acts of servants employed to perform work by means of, or with
reference to, vehicles or riding-horses, The liability of common
carriers and other bailees will not be considered.
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The cases thus chosen for discussion are particularly inter-
esting and important, not only because they carry us back to a
very early period in the history of the general principle,
Respondeat superior, but also because the element of a local
deviation which many of them involve has given rise to some
extremely perplexing and difficult questions which have pro-
duced a notable conflict of judicial opinion.

2. Liability predicated in the ground of the personal fault of the
master—In cases where a vehicle or riding horse used by a ser-

vant for the purpose of performing his appointed work in-
flicts injury upon a third person, it is clear that, irrespective
of whether the evidence is or is not such as to shew a right of
recovery against the master under the principle, Respondeat
superior, liability may be imputed to him, if it appears that he
himself was guilty of a breach of duty in respect of the aggrieved
party, and that his default was a proximate cause of the injury
complained of. The ecases which illustrate the situation
are divisible into the following classes:

(1) Those in which the injury was caused by an incompetent
servant, of whose incompetency the master had notice, either
actual or constructive, before the injury was inflicted.! In

In Wanstall v. Pooley (Q.B. 1841) the substance of which is stated
in a note to 6 Cl. & Fin. 910, it was held that the employment of a tipsy
man by the defendant’s agent was an act of negligence, rendering the

defendant liable for injuries caused by the man’s leaving a truck on the
roadway.

In McGahie v. McClennen (1903) 86 App. Div. 263, N.Y. Supp.
692, where the evidence justified the inferences that the driver of a team
of horses negligently lost control of them, or that he was not competent
to drive them, and that the owner was aware of that fact, a finding that
the owner was negligent was held to be warrantable.

In D. H. Ewing & Sons v. Callahen (1907: Ky.) 105 S.W. 978, evidence
that the servant was about 18 years of age, had been in defendant’s em-
ploy but a few months, was without previous experience in street driving,
and usually drove recklessly, was sufficient to warrant an instruction
which predicated liability on the master’s part if the servant was incom-
petent, and known by the master, either actually or comstructively, to be
80.
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this connection, it should be observed that, as the principle,
Respondeat superior; operates independently of the presence
or absence of the element of incompetency, a plaintiff cannot
recover on this footing, unless he declares specifically upon
the master’s negligence in employing or retaining an unfit
person.? The burden of proving negligence in respect of the
employment or retention of the servant lies on the plaintiff.?

(2) Where the tortious act was done either by the orders of
the master, or with his sanction as implied from the fact that he
was present when it was done and refrained from exercising his
power of control for the purpose of preventing it.*

(3) Those in which the injury was caused by some defect in
the vehicle or horse entrusted to the servant, and the existence
of that defect evinced negligence on the master’s part. In
cases of this type recovery may be had without proving that the
servant was guilty of misconduet in managing these instru-
mentalities.®

3. Liability negatived on the ground of the servant’s want of power
to do the act which caused the injury—The injured person will be
precluded from recovering damages from the master of the
tortfeasor, if the evidence discloses either of two situations.

(1) One of those situations is presented where it appears
that the management of the vehicle or riding-horse which

2For cases in which evidence respecting the unfitness of the servant
was held to have been properly excluded on the ground that it was not
averred in the declaration, see American Strawboard Co. v. Smith (1901)
94 Md. 19, 50 Atl. 414; Dinsmoor v. Wolber (1899) 85 Ill. App. 152.

SWarren v. Porter (1906: Mich.) 108 N.W. 435, (team was frightened
and ran away, owing, as was alleged, to its having been driven on the
wrong side of a street car).

‘Chandler V. Broughton (1832), 1 Cr. V.M. 29; McLaughlin V. Pryor
(1842), 4 M. & G. 48; Strokl v. Levan (1861), 39 Pa. 177. The actual
point determined in all these cases was that, under the given circumstances
the appropriate form of action against the master was trespass. See
§ 12, post.

sJohnson V. Stevens (1908) 123 App. Div. 208, 108 N.Y. Supp. 407,
where owing to the unsafe and suitable character of a wagon, a portion
of the load fell upon the team and caused it to run away.
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inflicted the injury was neither a function with whieh
the servant was entrusted by the terms of the contract of hiring,
nor & funetion which, either on the ground of an emergency
or for some other special reason, he was impliedly authorized t;
assume at the ‘‘me when the injury was inflicted.?

*In Beard v. London Gen. Omnibus Qo. (1900} 2 Q.B, (C.A.) 530, 83
L.T.N.8, 382, un omnibus, belonging to the defendant company, was left
by ite regular driver in chargs of the conductor at the end of one of ite
Journeys. The conducter, for the purpose it was alleged of turning the
omnibus round, in readinecs to start on Its return journey, drove it
through an adjoining sireet, and in so doing negligently ran down and
injured the plaintiff. The plaintiff brought an action againat the pro-
prietors of the omnibus, and at the trial gave no evidence as to the con.
ductor’s authority to drive, or as to the existence of an smergency, dsly,
by A. L. Smith and Romer, L.JJ.,, that the plaintiff had not dischasged
himself from the burden cast upon him of shewing that the injury was
due to the negligence of & servant of the defendants acting within the
scope of his employment, and that the defendants were entitled to judg.
ment. Held, by Vaughan Williams, L.J,, that in general, if, in the absencs
of the driver of an omnibus, an accident oceurs whiie tas conductor is
driving, it would be for the proprietor to shew that the act was unsuth
orized, but that the facts of the particular case negatived the giving of
authority, and that the defendants were entitled to retain the judgment.
Smith, L.J., said: “I agree that on a plaintiff giving evidence that ths
driver of' an omnibus of the defendants was guilty of negilgence, there
would be & prima facie case that the omnibus was being driven by an
suthorized servant of the company within the scope of his employment.
But that ir not this case, for it was expressly opened to the jury ai s
case in which the omnibus was not being driven by the driver who was
smployed to drive it, but by the conductor. When a case is so opened
that negatives the presumption that the omnibus was being driven by the
authorized agent of the company, hecause prima facie it is not the duty
of the conductor to drive any more than it is the duty of the driver to
take fares. My brother Romer, in the course of the argument, put the
illustration of an omnibur being driven by a stranger fo the defendants.
In such a case it would be .mpossible to say that the proof that the omal-
bus was being driven by a stranger would raise any cmse against the com-
pany. The plaintiff must in such a case go on to shew that the stranger
was driving with the consent or approval of the company, or on sush
emergency that their consent must be implied. There was no evidencs
oL either of these peints as regards the conductor; and therefore Lawraencs
J., came to the conclusion—and, in my opinion, rightly——tha’ the plain:
tiff had not made out a primA facie ci.se,”” Romer, L.J., sald: “I sgre
that the plaintifi’s appeal fails. If one sees in the strests of London st
omnibus admittedly belonging to the defendant company driven in the




43
&
Al
B
P
%

MASTER AND SERVANT, 525

(2)" The other situatior occurs where it is shown that the
ordinary way by a person who appears to be s driver, the presumption
{s that he is authorized by the company. Tha&}gﬁ)resumption may be
ramoved. In this case it was rebutted by the plaintifi’s evidence, for it
proved that the de facto driver was not the persun  authorized to
drive, but & person authorized and employed to act as conductor, In
such & case the onus of showing some special authority given to the con-
dustor to do the aet which he did lies upon the plaintiff. No such auth-
ority was shewn, and no case of necessity. to do the acts which the con-
ductor did was suggested, nor do the faects lead to any presumption that
s case of neccessity had arisen.” Vaughan Williams, L.J, said: “I
think this case is somewhat on the border line. I agree, that, if on the
plaintifl’s evidence it was clear that the conductor was doing something
outside his functions, the judgment was rightly entered for the defendants;
but I do not think one ras any right to assume, without any evidence
being given as to what are the functions of a driver and a conductor,
that it is necessarily beyond the functions of a conductor, to take charge
of an omnibus in the absence of the driver. It seems to me that the com-
pany send out their omnibus in charge of & driver and a conductor, and
though they have different functions to perform, it is not inconsistent
with that fact that it may be within the scope of the authority of one of
them temporarily to perfu.m the duties of the other in his absence, It
the evidetice of the plaintiff had shewn that one journey had come to an
end and another commenced, and that between these points of time the
tonductor had turned the omnibus round, I should have thought that
there was & case for the jury, and that it would be for the defendants to
shew that the act was outside the scope of the authority of the conduetor
to take charge during the alsence of the driver. I have, however, looked
through the evidence, and I find that the omnibus was not merely being
turned round, but was in a side street, and was coming downhill at the
rate of eight miles an hour; and it does seem on the svidence as if the
conductor was not merely perfor.iing some temporary duty during the
Rbsence of the driver, and that the driver may possibly have done that
which he had no right to do—that is, delegate his authority to the con-
ductor. I think very strongly that it would be unfortunate that it
should go forth to the public that, whenever .. conductor is found exercis-
ing some funetion of the driver, no case can be made against the omnibus
proprietor unle.s the plaintiff is in a position to call evidence to account
for the tempornry absence of the driver., It seems to me to be a sounder
view that, where a driver and a eonductor are sent out in charge of an
omuibug, and complaint iz made of some sct done by the conductor, it
should be left to the jury to say whether that act so complained of was
within the suthority given to the conductor. It is all very well to say
that one knows that the suthority given to a driver is to drive, and that
given to the conductor is to conduet, but it is incorrect that ome is entitled
to deal with the case on that hypothesis, I cannot myself say whether at
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injury was sustained while the complainant was riding upon

the end of one journey and the beginning of the next the conductor has
any duty with reference to the horses, or what that duty, if any, may be.
I have considered it right to express by view that, in the absence of the
driver when the omnibus is out taking passengers, prim facie it is the
duty of the conductor to take charge.of the omnibus in the absence of the
driver, and, if what he does is apparently consistent with that duty, it
would be for the defendants to prove that in fact what he was doing was
beyond his functions.”

In Wilson v. Owens (1885) 16 L.R. Ir. 225 (decision affirmed by
Court of Appeal), the defendant was the proprietor of a hotel and shop
in the town of C., and kept & pony and chaise for his own personal use,
They were not used for the purpose of the defendant’s business. The acci- -
dent in question occurred during a temporary absence of the defendant,
who had left a servant, E., in charge of the shop only, with the authority
to sell goods, and generally to see that things went right in his absence.
The defendant gave E. no authority to drive. Another servant named M.
was in charge of the yard and it was his duty to drive when the defem-
dant required. The housekeeper had charge of the house. While the
defendant was so absent, one of his relatives, Q., who admittedly had
no authority to act as his agent, called at the house, and, when leaving,
was by his request driven by E. in the pony chaise to the neighbour-
ing railway station. When E. was so driving the pony and chaise the
accident took place. Held, that there was no evidence proper to be sub-
mitted to the jury that E. was at the time of the accident acting in the
course of his employment as the defendant’s servant. Andrews, J., said:
“In considering whether there was any evidence fit to go to the jury upon
the question above referred to, the whole of the evidence affecting it must
be considered. KEgan’s evidence, on cross-examination, that he was left
in charge when the defendant was away, and that he was there in the
defendant’s place when he was away (which are probably the strongest
statements in the entire evidence in the plaintiff’s favour), cannot, as was
conceded, be taken without some qualification, and must be taken in con-
nection with his evidence that he never drove the defendant’s trap; with
the admitted absence of any express authority to him from the defendant
to drive it; with the evidence of Thomas Quinn, that it was he who
ordered out the trap, and said that Egan could drive (which order on
the defendant’s uncontradicted evidence, Quinn had no authority to give);
with the undisputed fact that the person whose business it was to drive
the pony was M’Nally, and not Egan; and with the defendant’s evidence
that Egan was the man he looked to to see that, when he was away, things
would go on as before.”

In Martin v. Ward (1887) 14 Sc. Sess. Cas. 4th Sér. 814, a salesman
in a shop having borrowed a van from a friend who came with it to drive
it, placed on it, with his master’s knowledge and consent, certain articles
which he had been directed to remove to another shop. The driver having
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the vehicle or horse in pursuance of an invitation given by the .

become intoxicated, the salesman took the reins himself, a:.l by his
carelessnass knocked down two children who were crossing a street. Held
{diss,, Lord Craighill), that the shopkeeper was not responsible for the
{njury, because the salesman was acting outside his duty in undertaking
to drive the van. ZIord Rutherford Clark eaid: “If Ward, senior, had
bired a van and the services of a vanman to remove bottles, and if in the
eourse of doing so tho vanman had run down a person on the street and
fnjured him, I do not think that Ward would have been responsible. He
would not have been in any way to blame for the accident, I think that
was his true position. He allowed his son to teke the use of the van
when under the charge of the owner of the van. In other words, he allowed
his son to employ Newton & Blair to remove the bottles in their van, He
never underatood or agreed that his son was fo drive. . . . No doubt
Ward, junior, came in the end to be the driver, and was the driver at the
tims of the accident. But the reason was that the person who ought to
have been driving became drunk. In consequence Ward junjor seems to
have thought it best to take the reins, and perhaps he was right enough
to do s0. But I do not think that makes Ward senior liable for the
driving of the van. The son is the father's servant, but only in the
shop. He was not his father’s servant when driving the van, for he had
no authority from his father to drive it. He was then acting for Newton
in consequence of Newton’s inecapacity:” Lord Craighill thought that
the defendant should be held liable on the ground that he had knowledge
of the employment of the van on his business, and had Jeft to the son’s
discretion the arrangements as to the removal. There seems to be much
plausibility in this view of the situation. It is possible that the defen-
dant inight also have been treated as liable on the ground that, under the
cireumstances, it was in 8 reasonable sense necessary that some one should
take the place of the imtoxieated driver, and that his son, acting in his
interests and for the protection of his property, was impliedly authorized
to engage s substitute or to become the required substitute himself, But
this aspect of the evidence was not brought to the attention of the Court.
In Regume v. Newcomb (1900) 124 Mich, 137, 82 N.W. 137, defen-
dants, dry-goods merchants, employed boys to drive their delivery wagons;
the horses and wagons being in the care of the owner of a boarding stable.
The employment of the boys lasted only from the time they received their
horses and wagona at the stahle until they delivered them back again in
the possession of the stable keeper. Ore of the boys, after he had com-
pleted his deliveries, rode one of the horses, at the instance of the stable
keeper, for the purpose of exersising him, and, while so riding the horse,
collided with plaintiff on his bicycle. Held, that, as the boy was not in
the employ of defendants at the time of the accident, they were not liable.
The Court said: “Pierce alone was responsible for the boy’s act in riding
the horse, Defendants did mot authorize or permit him to employ the
. drivers for any such purpose, Hundreds and thousands of men are em.
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servant, and that such an invitation was not within the scope

ployed to work a portion of the day for one employer, and are at liberty
to work the balance of the time for others or for themselves. If this boy
had been permitted by Pierce to take the horse and wagon on business for
himself or for Pierce outside of the delivery hours, defendants would not
be liable for any negligence of the boy, because it would be without the
scope of the authority of either Pierce or Wesgcott. That the act to he
done by the boy might possibly result, or was intended to result, in
benefit to defendants, is not the test of authority. The act must be within
the scope of his employmeat, in order to render his employer liable.”
In Peterson v. Hubbell (1898) 12 App. Div., 372, 42 N.¥Y. Supp. 584,
the regular driver of an express wagon not being present at a time
when that wagon was to be driven to a railway station, a clerk in the
office of the express company undertook to drive the wagon fo its destina.
tion, and in so doing ran over the plaintiff. The clerk had never been
regularly employed as driver, but had, on numerous occasions, driven the
company’s wagons on regular trips for the delivery of freight at the
station. Held, that in the absence of any prohibitive rule of the company,
or of any proof upon the part of the defendant that its officers and
agents were ignorant of such action on the part of the clerk, there was
suficient evidence of the implied authority of the clerk te drive the
wagon to justify the court in refusing to dismiss the complaint upon the
ground that the person driving the wagon was not a servant of the
company acting within the scope of his authority.
In MoEnroe v. Taylor (1907) 107 N.Y, Supp. 565, §8 Misc. Rep. 880,
where plaintif was injured by defendant’s automobile, operated by de-
fendant’s chauffeur, defendont testified that the chauffeur was acting
without his suthority, and against his express commands., Held, that the
failure of defendant, at the time he was served with the summons and com-
plaint, to deny that the chauffeur was acting at the time of the accidentas
. his employé and in the performance of duties for him, could not be con
. siderd as proof that the agent bad authority. An instruetion to the oppe
site effect was held to be erroneous,
In Brenner v. Ford (1808) 116 La. 500, 40 So. 884, it was held that
the plaintiff could not recover for the death of & minor child who had
been run over by & vehicle which s man employed by thé defendant, mot
as & driver, but as a groom and stableman, had, in disobedience of positive
order given at the time when he was hired, and reiterated on several sub-
sequent occasions, talken out for his own pleasure. The court thus dis
cussed the respective contentions of the parties: “The defendant denies
that this act of the negro was in disobedience of orders or {nstructions
which were given to him as to the performance of duties which bad de
volved upon him in the discharge of his existing duties which left his
acts to be testsd and passed on as if such orders had not heen given. He
urges that the attempt of the plaintiffis {o place matters on that footing
is without justification and warrant; that the orders and instructions
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of his authority.? ' y

not te drive the horse was one of the original limitations which had been
placed by himself upon the authority which he conferred upon the ser-
vant, and one of the conditions of his employment; that by disobeying
such instructions, he could not extend and bring inside the sphere of his
duties the thing which "was prohibited, and which marked the scope'and
fixed the extent of the servant’s employment. Defendant insists that when
the terms of the employment had been fixed, and by the same Weeden had
been expressly prohibited (ab initio) from driving the horse, it could not
be pretended, (when he undertook afterwards to drive her), that he was
doing so on the master’s business, or for his interest. On the contrary, it
must be conclusively presumed that he was driving the horse for his own
pleasure. Plaintif’s claim that the defendant having told the servant
not to drive the horse, and then told him to exercise her without limiting
him to any specific method of exercising her only by leading or riding,
necessarily left the servant under the belief that he was to exercise her
by driving as the only appropriate or expedient way in which she could
be exercised at all or the only way the horse was accustomed to be used.
We do mnot think the testimony justifies the taking of this position.
Weeden was prohibited from the beginning from driving the animal, and
that prohibition was never removed. On the contrary it was continuously
reiterated. Weeden could not possibly have made any mistake on that
subject. Even had he made a mistake, it was one not justified by the
facts.” It is not apparent why the defendant should have taken his
stand upon the disputable ground of the servant’s scope of authority,
when he might, in view of the facts, have resorted to the defence that the
servant had taken the vehicle out for his own pleasure. See § 10, post.

In Dalrymple v. McGill (1813) Hume’s Sc. Sess. Cas. 387, the master
was held not to be liable for the act of a servant who, without orders,
took a horse of his neighbour, and rode it so hard, that the horse was
permanently injured.

*In Bowler v. 0’Connell (1894) 27 L.R.A. 173, 44 Am. St. Rep. 359,
162 Mass 319, 38 N.E. 498, the defendants were held not to be liable for
injuries resulting to a child from the kick of a horse on which he had
been invited to ride by one a teamster who was leading it to a water-tub.
The court said: “There was nothing to shew that it was any part
of their business, or that it was their habit or custom, to furnish horses
or colts to ride, or to allow boys to ride upon them, or that they in any
way ever authorized or permitted Frank to do this. Under this state of
things, we are unable to see how the invitation by Frank to the plaintiff
to ride upon the colt, although given while Frank was engaged in his
employment, can be considered to be an act done in the course of such
employment, or for the purpose of doing the business of his masters,
The true test of liability on the part of the defendants is this. Was the
invitation given in the course of doing their work, or for the purpose of
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4, Injury inflicted on a journey undertaken in the course of the sy.
vent’s duties, and prosecuted without any deviation.—Where it ap-
pears that the vehicle or horse which caused the injury in ques.
tion was owned by the defendant, that its management was 5

accomplishing it? Was this act done for the purpose, or as a means, of
doing what Frank was employed to do?! If not, then in respect to thet
act he was not in the course of the defendants’ business. An act doms
by a servant while engaged in his master’s work, but not done as a means
or for the purpose of performing that work, is not to be deemed the aet
of the master. And under this rule, in view of the testimony, the defen.
dants were not responsible for the consequences of Frank’s invitation to
the plaintiff to ride upon the colt.

In Driscoll v. Beanlon (1896) 165 Mass, 348, 43 N.E. 100, it was held
that the driver of & dump cart was not within the scope of his employ.
ment in inviting a boy nine years old to ride upon the cart, sither for ples
sure or to drive his horse, 3o as to make hia employer linble for injuries
to the boy by falling off and being run over while the driver was aslesp.
The court said: “It was ergued that we might lovk only to the later
moment when the plaintiff was under the wheels, that it did not matter
kow he got there, and that the defendant was liable for running over the
plaintiff, if he would have been in case his cart had run over & third per.
son when his driver was asleep. But it does make all the difference in
the world how the plaintiff got under the wheels. The defendant was not
bound to expect or look out for people falling from his cart, where they
had no business to be, and persons who got inte it took the risk of what
might happen as against him., The driver’s slumber was so intimately
connected with the unauthorized act that it is impossible to separate
the two. The driver would not have been asleep and the plaintiff would
not have fallen but for the driver’s unauthorized act, and if the plain
tiff had not been driving. The plaintiff does not stand in the same post
tion as if he had been run over when crossing the road.”

In Marquis v. Robidous (1900) Rap. Jud, Que. 19 C.8. 381, a hoy,
10 years old, after having been ejected, with other boys, from defendant’s
delivery wagon, secretly re-entered the wagon without the driver's know-
ledge, and, after having been observed by him, had been tacitly permitisd
to remain because he was unwilling to leave him in the public - ad far
from his father's home. The boy was injured by a collision between the
wagon and B railroad train without any negligence on the part of the
driver. Held, that the defendant was not liable for this injury as the
driver was not within the scope of his dutfes in permitting the boy to
remain in the wagon.

For other cases of a similar ..pe in whick the master's liability wss
denied, see Nchulwits v. Delta Lumber Co. (1901) 126 Mich. B89, 85
NIW. 1076; Mahler v. Stott (1902) 120 Mich. 614, 89 N.W, 340; Fosier
Herbert Out Stone Co. v. Pugh (1808), 91 S.W. 189, 115 Tenn, 688.
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function of the tortfeasor under the terms of his contract, and
that, at the time when the injury was inflicted, he was using it
at a place to which he was authorized to take it, his negligence
will or will not be imputable to his master, according as the par-
ticular act from which the injury resulted was one which was
incidental to his appointed work, or one which was done with
a view to the attainment of some personal advantage or to the
gratification of some personal desire or feeling.

For cases illustrating this rule see the following notes.

In the Nisi Prius case, Lamb v. Palk (1840) 9 C. & P. 629 (E.C.L.R.
vol. 38), a van was standing at the door of A., from which A.’s goods were
unloading, and A.’s gig was standing behind the van: B.s coachman, who
was driving B.’s carriage, came up, and, as there was not room for the
carriage to pass, the coachman got off his box, and laid hold of the van
horse’s head: this caused the van to move, with the result that a packing-
case fell out of the van upon the shafts of the gig, and broke them. It
was ruled by Gurney, B., after consultation with some other members of
the Court of Exchequer, that B. was not liable for this, as the coachman
was not acting in the employ of B. at the time the accident occurred. In ‘
Page V. Defries (1866), 7B. & S. 137, the court without giving any
specific Teason overruled this decision. .

In Schaefer v. Osterbrink (1886) 67 Wis. 495. it was held to be com-
petent for the plaintiff to prove that, prior to the accident, the tort-
feasor had been in the habit of driving his team to church and elsewhere,
and also to show the extent and character of the driving, as bearing upon
the nature of his service and the scope of his authority.

In Collard v. Beach (1803) 81 App. Div. 582, 81 N.Y. Supp. 619,
where the plaintifi’s horse was frightened by the management of an
automobile owned by the defendant, it appeared that immediately before
the accident the defendant, accompanied by his son and his coachman,
had gone to the railway station in the automobile and had there left it;
that, at the time when the accident occurred, the defendant’s son and
coachman were occupying it; and that the son was guiding and controlling
it. It was a disputed question whether the defendant on leaving the
machine had committed the custody thereof to his son or to his coachman.
Held, that the following instruction was a proper one: “If the jury find
either that the defendant left the automobile in charge of his son to take
it home, or in charge of his son and coachman together to take it home,
or in charge of the coachman alone, and the coachman neglected his duty
in that regard and allowed the son to run the machine, and by the negli-
gence of the son the accident occurred, without contributory negligence
on the plaintifi’s part, then in either case the defendant is respomsible.

In Louisville Water Co. v. Phillips (1905) 89 8.W. 700, 28 Ky. L. Rep.
557 (No. off. rep.) defendant merely attempted to disprove the contention
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This criterion has been applied under the following
circumstances:—where the plaintiff’s injury was caused by
the faulty driving of the defendant’s vehicle;* whers

that decedant waz killed by its servants, without giving any evidenee
to show that, if the killiny was done by its servants, it was not done when
engaged in its business, :.ad plaintiff proved that defendants’ inspector
was the person who drove over decedant, and that the vehicle was ths
vehicle of defendant, and it was shewn that the inspector’s venicle was
never used, except in the service of the company. Held, that a primi fasie
cas2 authorizing a recovery was established, and that an instruction that,
if decedant was killed by the inspeetor, who was pursuing his own ends
exclusively, defendant was not responsible, was properly refused.

*In Jones v. Hart (1899) 2 Balk, 441 (apparently the same as an
anonymous case reported in 1 Id, Raym. 739), Holt, C.J, thus atated
the effect of two earlier decisions which were not cited by name: 'The
servant of A, with his cart ran against another eart, wherein was a pipe
or sack, and overturned the cart, and spoiled the sack. An action lay
against A, So, where a carter’s servant run his cart over a boy; it was
held, the boy should have his action against the master, for the damags be
sustained by his negligence,”

In Young v. South Boston Ice Co. (1860) 150 Mass, 527, where the
driver of a delivery wagon passed over to the wrong side of the highway
for the purpose of passing a stationary venicle and ran into the plsin
tiff’s earriage, the trial judge refused to inutruct the jury, as requested
by the defendant, that if there was sufficient space to drive said ice-cart
to the right and avoid a collision, and it was not necessary for the de
fendant’s servant to drive said ice-cart across said middle of the travells
part of the highway in order to transact his master’s business, such act
of the servant, if the injury complained of was thereby inflicted, was not
one for which the defendant could be held responsible. Held, that the
defendant had no ground of exception. The court said: “If all the fach
were proved according to the assumption in the defendant’s request, we
think they were not necessarily inconsistent with the plaintiff’s theory.
Upon the question raised, the jury might consider all the evidence, and it
was compstent for them to find that, at the time of the collision, the driver
drove against the plaintifi’s carriage in trying to do the defendants
business, and that he was acting within the general scope of his employ-
ment. The request for instructions was rightly rvefused.”

In Wolfe v. Mersereaw (1855) 4 Duer, 473, the grdund upon which &
motion for s new trial was mads was that the trial judge had given &
charge to the effect “that, if there was no negligence on the part of ¢he
plaintiff in regard to his wagon being where it was, and, if the defendants
servant ran against that wagon to save himself from greater peril, the
defendant was liable, even if the act was a prudent one in order to stop ths
horses.,” The sourt said: “Although the instructive impulse of aulf-pre
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a corchman, finding that his master’s carriage was en-

servation prompted the act as security against a greater personal peril, it
pecame, at the moment, an act of duty, if not of necessity. But the act was
made necessary by previous negligence for which the master is lable,
and which may properly be regarded as the cause of the injury.”

The case of Miohel v, Alsiree (1877) 2 Lev. 172, 3 Kel. 650, Ventr.
205, where the plaintiif was injured by a pair of intractable horses whick
the defendant’s servant was training in a city square, may possibly be
dted as an authority relevant to the situation specified in the text. But
the defendant there seems to have been held liable on the ground of his
personal negligence in ordering the servant to take the animals to such
s place for the purpose of breaking them in, rather than on the ground
of the principle, Respondeat Superior. See the comments of the ccurt in
Parsons v. Winokell {1856) 5 Cust, 592.

In Barlow v. Emmert (1872) 10 Kan. 385, a declaration which
sverred in substance that the owners of a stage-coach started the horses
st & gallop, and that the driver cracked his whip very loud, and often, at
the same “yelling, whooping, screaming, and swearing,” and so frightened
the plaintifi’s team that it ran away, was held to state a good cause of
action.

For cases in which the liability of the employé was affirmed, but
which did not involve any special point that calle for particular mention,
~ (Unless otherwise stated the injury was one caused by the negligence of

ths driver of a horse-drawn vehicle). See the following:

Brucker v. Promont (1780) 6 T.R. 659; North v. Smith (1861) 10 C.B.
N.8. 572, 4 L/T.N.8. 407 (groom applied spur to a horse and caused it to
kick 8o as to injure plaintiff); Springett v. Ball (1865) 4 Fost. & T. 472;
Pikev. London Gen, Omnibus Co. (1881) 8 Times L.R. 184 (doctrine of im-
puted negligence not a bar to the action); Perkins v. Stead (1906) 23
Times L.R. 433 (automobile); Robinson v. Huber (1908) 63 Atl. 873
(rule laid down in charge to jury); Livingston v. Bauchens (1889) 34
I, App. 544 (servant was permitted to use master’s horse and carriage
in collecting rents); Dinsmoor v. Wolber (1898) 85 Ill. App. 162; Brudi
v. Luhrman (1901) Ind. App. 69 N.E. 409; Johnson v. Small (1844) 5
B. Mon. (Ky.) 25; Ewing v. Cellahen (1807 Ky.) 105 S.W. 387, 678;
Shea V. Reems (1884) 38.La Ann. 966 (peddler driving to his employer’s
store to get goods); Loysceno v. Jurgens (1896) 050 La. Ann. 44], 23
Bo. 717; Ceeta v, Yoachém (1800) 28 So, 882, 104 La 170; Persons v.
Winohsil (1850) b5 Cushs 592, 52 Am, Dec. 745; Kimball v. Oushman
(1869) 1083 Mass. 194, 4 Am. Rep. 528; Huff v. Ford (1878) 126 Mass.
24, 30 Am, Rep. 645; Phelps v. Wait (18684) 30 N.Y., 78; Smith v. Con-
sumers' Ioe Co. (1888) 52 N.Y. Super. Ct. 430; Clarke v. Koohler (1887)
46 Hun,, 536; Stewart v. Boruoh (1806) 103 App. Div. 577, 83 N.Y, Supp.
161 (plaintiff run over by automobile); Pickens v. Diecker (1871) 21
Ohio Bt. 212, 8 Am. Rep. 56; Hokert v. 8t. Louis Transfer Co. (1876)
£ Mo, App. 36; Rochester v. Bull (1807) 58 S.E. 766, 78 8.C. 248 (plain-
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tangled with that of the plaintiff, struck the plaintif’s homg

tif’s horse was frightened by automobile and ran away); Anderson v,
Brownlee (1822) 1 Se. Sess. Cas. lst Ser, 442 [474]1; Fraser v. Dunigp

(1822), 1 Bo. Sess. Cas, lst Ser. 243 [258); w.ird v. Homilton (1s28)

4 Sec. Sess. Cas, lst Ser. 787 (780). Molaren v. Rae, (1827) 4 Mur,
(Se.) 38L :

For cases in which the rule of Respondeat Superior was assumed, apd
the right of recovery turned upon the question of negligence vel nop,
see Crofts v. Waterhouss (1825) 3 Bing. 318, 11 Moore, 133; North v,
Smith (1861) 4 L.'T. 407; Aston v. Heaven (1787) 2 Exp. 533; Christie
v. Griggs (1809) 2 Camp. 79; Jaokson v. Tolleit (1817) 2 Stark. 37}
Ohristign v. Irwin (1888) 125 1ll. 618; Cooke Brewing Co. v. Ryen
(1906) 79 N.E. 132, 223, Ill. 38Z, affirming 125 Il App. B&97;
Eaton v. COripe (18956), 62 N.W. 687; Mattingly v. Montgomery (1807)
88 Atl, 205, 106, Md. 461; Skaw v. Hollenbaockh (1800): Ky.), 55 S.W, 886;
American Strawboard Co. v, Smith (1801) 94 Md. 19, 50 Atl. 414; Moebus
v. Herrmann (1888) 108 NY. 349; Coulter v. American Merchants Union
Ewp. Co. (1871), 6 Lans. 87; Mowiarty v. Zepp (1881), 42 NY,
S.R. 824; Harpell v. Curtis (1850) 1 E.D, Smith, 78; McOahill
v. Kipp, (1854) 2 E. D. Smith, 413; Centon v. Simpson, 2
App. Div. 561, 38 N.Y. Supp. 13; Berman v. Schulte, 81 NY,
Supp. 647, 40 Mese. 212, 84 N.¥. Supp. 292, (child started an
automobile left in the street, and was injured); Steinacker v, Hills
Bros. Co. (1904) 87 N.Y.8. 33, 81 App. Div. 521; Titus v. Tangeman
(1808) 101 NY.S. 1000, 1168 App. Div. 487 (automobile); Wissler v,
Walsh (1895) 165 Pa. 352, 30 Atl, 981; McQloskey v. Chattauqua Laks
I. C. (1886) 174 Pa. 34, 34 Atl, 287; Pring v. Luocas (1805) 60 Atl
308, 210 Pa. 620; Hyman v. Tilton (1004) 57 Atl. 1124, 208 Pa. 84],
(boy who had climbed on to loaded dray was struck at by the drivrs
whip and fell off) ; Lownds v. Robinson (1878) 2 R. & C. Nov. Sec, 364

For cases which turned upon the question whether the negligence of
the driver was the proximate cause of the injury, see Lundy v. Suift
(1808) 158 Fed. 271, (foot-passenger while crossing a street fell om
attempting to get out of the way of an approaching vehicle); McDonald
v. Bnelling (1867) 14 Allen, 280, 92 Am, Dec. 788, (defendant lisble
where his servant negligently drove a sleigh ageinst another sleigh, thers
by causing the horse to run away and injure the plaintiff, who was in &
third sleigh); Post v, Olmsted (1896) 65 N.W. 828, 47 Neb. 893;
Taylor v. Long Island R.C. (1897) 18 App. Div. 1, 44 N.Y. Supp. 826,
(train struck wagon negligently driven across irack, and threw some of
the contents against & person near the track).

For a case in which the plaintif was held to be precluded from re
covering for the damage caused to his mowing machine, on the ground
that, although the negligence of the defendant may have been in part
the cause of the feam’s having run away, that event was slse 2 reault
of the negligence of the plaintifi*s servant in leaving the tea. unhitched
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with his whip, thereby causing them to move forward and over-
turn the plaintifi’s carriage;® where the master’s horses were

left unfastened and unattended on a public road and ran away;*
—_—

and unattended in the highway, see Page v. Hodge (1885) 63 N.H, §10,
4 Atl B80S,

sOroft v. Aligson (1821) 4 B. & Ald. 580. At the trial, it was left to
the jury to determine, whether the carriages had become entangled from
the moving of the horses of the plaintiffs, which, previously to the aececi-
dent, were standing still and without a driver, and the judge directed
them to find for the defendant, in case they thought so, snd were of
opinion that the whipping by the defendant’s coachman was for the
purpose of extricating himself from that situation. But he directed them
to find for the plaintiffs, in case they were of opinion, that the entang-
ling arose originally from the fault of the defendant’s coachman. The
jury found & verdiet for the plaintiffis. A motion for a new trial hav.
ing been made, the coust laid down the law as follows: “The distinction
is this; if a servant driving & carriage, in order to effect some purpose
of his own, wantonly strikes the horses of another person, and produce
the accident, the master will not be liable. But if, in order to perform
his master’s orders, he strikes, but injudiciously, and in order to extri-
cate himself from a difficulty, that will be negligent and careless conduet,
for which the master will be liable, being an act done in pursuance of
the servant’s employment. The case, therefore, has been properly left
to the jury.”

¢ Pierce v. Conners {1884) 20 Colo. 178, 37 Pae. 721,

Bee also the iollowing cases in which the master was held liable in
spite of a deviation by the servant: Whatman v. Pearson (1868) L.R. 3
CP. 422, 37 L.J.C.P, 156, 18 LT.N.S. 200, 16 Week. Rep. 649; Ritchie
v, Weller (1893) 63 Conn. 155, 27 L.R.A. 361, 38 Am. St. Rep. 361, 28
Atl, 20; Loomis v. Hollister (1803) 75 Conn. 718, §5 Atl. 561; Williams
v. Koehler (1888) 41 App. Div. 426.

In an action for injuries caused by a runaway team, evidence of a
servant’s long-continued and notorious habit of leaving his horse un-
hitched in the street was held to be admissible, as tending to shew that it
was done with the master’s knowledge and permission, and also that it
was done within the scope of his employment. Schulie v. Holliday
(1884) 564 Mich, 73. It is apprehended, however, that such evidence
wag wholly superfiucus under the given circumstances, as, even apart
from it, the driver might have been properly found vo have been acting
within the scope of his employment.

If the servant’s omission in this respect constituted a breach of a
duty imposed by a statuts or a -nunicipal ordinance, the master’s liabil-
Hy will, under the doctrine secepted in most jurisdietions with regard
‘to defaults of thet description, will be inferred, as a matter of law.
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the right of recovery being in one case affirmed, although the
servant had left the horse in order to accomplish & purpos
entirely personal;® whers the driver of a truck left it in the
street at night, instead / complying with the directions he hag

See Healy v. Johnson (1905): Towe.} 103 N.W. 92, The fact that ths
master had provided the servant with the means of securing the horse,
and that the running was the result of the servant’s baving disobeyed the
mastsr’s instructions to use those means, was held to be no defenss ¢
the actior.

_ *Hayes v. Wilkina (1007) (184 Mass. 223) 80 N.E. 449. Discussing
the facts, the court said: *He was on the way fo the defendants
stable, after having completed the regular work for the day by delivering
some merchandise at a freight house. While the route that he took was
not the shortest, it was but little longer than the other, and the fury
might have found that he chose it because the other was blocked by
teams, and that therefore he was within the scope of his employment up
to the time when he left the horse. He went into a pool room to get
some tobacco, and this movement, treated as an independent act, was
not for the master’s benefit, nor within the scope of his employment as s
servant, But his custody of the horse, up to the time that he left
him, was in the performance of the defendant’s husiness, and sny
negligence in for the consequences of wnich the defendant is liable
While he had the horse in custody for his master, and was charged with
the duty of continuing this custody as a servant, he negligently omitted
to continue it, and as a consequence the horse ran away. His purpose
on going into the pool room is immaterial. His negligence oceurred
while he was directly engaged in his master’s business, by ths mare
omission of that which he should have done in the business, If the
attempt were to charge the master for negligence in the performanes of
the act of going tc buy tobacco, the case would be diffe =nt. If the
driver had carelessly injured propsrty in the pool room the defendant
would not be liable, because his going into the pool room, considered ss
& positive act, was not within the scope of his employment. But the
omission and failure to continue the proper custody of his horse when
he had him in custody for the master, was an omission to perform his
duty ss & servaut while he was acting for his mester. This omission,
quite apart from the purpose which accompanied it, was a direst and
proximate cause of the plaintif’s injury. The c-ve is different from
McCarthy v. Timming, 178 Mass. 378, 59 N.E. 1038, 88 Am. St Rep
400, (see § 8, note 1, post), in which the driver, for his o« . purposes, had
driven the teum away from the strests on which he should have driven i3
for hiz master, and had ceased to act within the scope of his employ
ment before the negligent omission that caused the accident.”
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received to place it in a certain yard;® where sacks of bran
which the driver of a delivery wagon had temporarily deposited
by the roadside frightened a passing horse.?

¢ Powell v. Deveney (1849) 3 Cush. 300. There the shafts of the truck
left in the street were thrown against the plaintiff by another truck, not
belonging to the defendant. - The court said: “The servant was right-
fully in possession of the truck and being thus rightfully in possession
and about his master’s business, the master must be responsible for his
neglect in improperly leaving the truck in the street. The defendant can
no more be exempted from liability, because his servant disobeyed his
orders in not placing his truck on the lot provided for it, than a master
can be exempted from liability, for damage done by his servant in driv-
ing carelessly against a carriage, when he has been ordered to drive
carefully, and to avoid coming in contact with any carriage. The ser-
- vant being about the business of his master, the master must
be responsible for his acts, and cannot exempt himself by any order he
may give the servant.”

"In Phelon v. Stiles (1876) 43 Conn. 426, (verdiet for plaintiff sus-
tained). There the driver, after having laid down the sacks had gone
up a side road to deliver a quantity of flour, intending to take the bran
on his return, his object being to save an unnecessary transportation of
the bran, and thus to finish the delivery sooner and get time to attend
to some private business of his own. Discussing the contention of the
defendant that the servant’s acts were done on his own account, the court
said: “But what business of his own was he then doing? He was not
then attending to private business in going to Hartford. That was to
be undertaken later in the day. He left the bags to expedite the delivery.
Did it make the business his own because he despatched it more speedily
than it would naturally have been done? He was sent by the defendant
to deliver the flour and bran. Did he do anything else than deliver
them? His whole object in leaving the bran by the side of the road was
to gain time. Suppose he had driven the horse with such speed as
amounted to carelessness in order-to gain time, and had injured a person
by so doing, would he be transacting his own business while driving so
rapidly, so that the defendant would not be liable? Suppose he had
left the bran out of consideration for his horse, and the same result had
followed, would the defendant be excused? He was under the necessity
of taking,the bran to Mr. King's, or of leaving it by the side of the
road until his return; suppose he had taken the latter course without
any special object in view, would it make any difference in the case?
We think all that can be said of the matter is, that Babcock performed
the defendant’s business in delivering the bran in a shorter time than
he would have done, had he not intended to go to Hartford later in
the day; and certainly the rapidity with which the business was trans-
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If the given injury was inflicted while the servant was ep.
gaged in the performance of his duties, the mere fact that
the particular conduet which caused it was incidental to the
pursuit of some secondary object which concerned only the
servant himseif or a third person will not absolve the 1iaster
from responsibility. Under such circumstances liability may
still be imputad, if it appears that, at the time when the accident
occurred the secondary object of the servant was being pur.
sued concurrently and simultaneously with the discharge of his
appointed functions.®

acted cannot operate to excuse the defendant” Referring to a further
contention on the part of the defendant, that “the bags, left as they
were by the side of the road, hecamie a public nuisence, and that he
could not be liable for a public offence committed by his servant, the
court observed that the servant “did not intend to create a nuisance
The ease does not find that he intended any harm. All that cun be said
is, that he negligently left them while performing the business of the
defendant, and for such negligence the defendant is of course liable. We
think there is nothing in this claim.” Dut the theory apparently here
entertained by the court, that the master's liability is necessarily and
invariably negatived, if it appears that the servant's misconduet amount.
ed to a crime, is clearly untenable,

$1n (iraccy v. Belfast Tremcay Co. (1901) 2 Ir. Rep. 322 two set
vants of the defendant company, having taken two horses out of its stable
to ride them to a neighbouring forge to be shod, raced the animals furisus-
ly along the public road, and frightened the plaintifi’s horse. the conse
quence being that the plaintiff was thrown out of her trap nnd injured
Held, that the defendant was liable for the negligence of its servants
Palles. C.B., observed: “If we eliminate what has been called ‘the
purpose of running a race, admittedly they (ihe maaster) would be Tiable,
In such a case, the act of bringing the horses to the forge would ue
doubtedly have been ome in the course of their employment. No doubt
in that case the sole purpose for which the act would have been dous
would have heen a purpose of the masters. But the ground of the
masters’ liability in such s case would not have been based on any such
subtlety as that of a single purpose, as distinguished from several pur
poses, but because the servants would have been doing their masters’
business: Story v. Ashton, 10 B. & 5. 340. The act would have been
done for the master, What, then, is the effect of the servants heing acti
ated by the second purpose; that of riding a racet This second pur
pose was consistent with the first. Although each servant urged the
horse ho was riding to go faster than the other horse, both were riding
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A mere passenger in a vehicle is not entitled to maintain
an action to recover for damage done to it through the negli-
gence of a servant in respect of the management of another
vehicle belonging to or hired by his master. But in the case
where this rule was laid down it was held that persons who
had hired the damaged vehicle for the day, and also appointed
the driver and furnished the horses, might for the purpose of
the action be considered as the owners and proprietors of the
vehicle.?

5. Liability as affected by the servant’s deviation from a prescribed
route. Generally'—1If the journey during which the injury in ques-
tion was inflicted was commenced in the course of the servant’s
employment, the mere circumstance that the act which caused
the injury was done at a place where he would not have been
if he had been following the route prescribed by his master is
not sufficient to preclude the aggrieved party from recovering.

to the forge to have the horses shod. The act, then, which caused the
injury was an act for the benefit of the masters, but also, I will assume,
for the purpose of the servants. So far as the act was for the benefit
of the masters, the act of the servant was, in law, that of the masters;
and I cannot see that it ceased to be the masters’ act because, for
another purpose, it was an act of the servants. The act of going was the
masters’ act; but for their own purpose the servants performed that act
more rapidly than they would otherwise have done—that is, in a negli-
gent manner. In other words, whilst, by reason of the continuance of the
master’s purpose the act retains the quality of that of the masters, the
servants’ own purpose qualifies the manner of doing it, and renders
such manner negligent. But this is the very state of facts in which a
master is responsible. If the second purpose had been that of a third
party; as, for instance, if a third party had asked the servant to carry
a parcel for him to the forge, surely its effect could not have been to
make the continuing purpose of taking the horses to the forge any less
the purpose of the defendants.”

° Croft v. Alison (1821) 4 B. & Ald. 590.

1In Joel v. Morrison (1833) 6 C. & P. 501, a portion of the remarks
made by Parke, B., in directing the jury were as follows: “If the servant,
being on the master’s business took a detour to call upon a friend, the
master will be responsible. . . . If he was going out of his way,
against his master’s implied commands, when driving on his master’s
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This doctrine is merely an application of the general prineipls
that a tortious act done in the course of the servant’s employ.
ment, is none the less imputable to his master because it wge
done in violation of the master’s orders,

6. Same subject, Effect of servant’s deviation from & prescribed routy
for his own purposes—X'rom the conclusions arrived at. and the
language used, in several cases, it seems scarcely possible to draw
any other deduction than that the courts by which they were
decided were proceeding upon the broad ground that, the mas
ter’s non-liability should be inferred as a matter of law, when.
ever it appears that the given deviation was made for the pur
pose of doing something which had no connection with the
servant’s duties. In this point of view, the relationship of mas

business, he will make his master liable.” Cited with approval by Bovill,
CJ., in Whatman v. Pearson (1888) L.R. 3 C.P. 422,

In Mitchell v. Orasswellor (1853) 13 C.B. 237, Jervis, C.J., observed:
“No doubt a master may be liable for injury done by his servant's negii.
gence, where the servant, being about his master’s business, malkes a small
deviation, or even where he so exceeds his duty as to justify his master
in at once discharging him/

In Storey v. Ashton (1868) I.R. 4 Q.B. 478, Cockburn, C.I, said:
“] am very far from saying, if the servant, when going on his mastery
business tock a somewhat longer road, that owing to this deviation ke
would cease to be in the employment of the master, so as to divest the
latter of all liability.”

in Long v. Nute (1907) 123 Mo. App. 204, 00 S.W, 511, it was lald
down that the presumption which is entertaineu :hat a person employed
for the purpose of operating a vehicle is, while operating it, acting within
the scope of his authority about his employer’s business, i not chang
by the fact that he was making a detour when the injury was inflicted
In that case the accident ocourred while a chauffeur was by the order
of defendant’s wife bringing an automobile from a garage to his house

The rule in the text has been recognized in Ueraty v. National lo¢
Co. (1897) 18 App. IMv. 174, 44 N.Y, Supp. 8560, (affirmed without opinica
in 160 N.Y. 858); AfcCarthy v. Timmins (1901) 178 Mass, 378,

In Mitchell v. Crasswoller (1853) 13 C.B. 237, 17 Jur., N.S. 716, &
L.J., CP. 100, the defendants’ carman, having finished the business of
the day, returned to their shop in W. Btreet, with their horse and car,
and obtained the key of the stable, which was close af hend; but, instesd
of going there at once, and putting up the horse, as it was his duiy b
do, he, without his masters’ knowledge or consent, drove a fellow-works
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ter and servant is presumed to he temporarily suspended from
moment that the deviation is commeneed, and the object of the
[

to E. Square; and, on his way back, ran over and injured the plaintiff and
his wife. Held, that the defendants were not responsible for the conse-
quences of the unauthorized act of the carman. Jervis, C.J.. said: “I think,
st all events, if the master iz linble where the servant has deviated, it
must be where the deviation occurs in e journey on which {lLe servant
has originally started on his master’s business; in other words, he must
be in the employ of his master at the time of committing the grievance.”
Maule, J., sald: “At the time of the accident, he was not going a round-
sbout way to the stable, or, as one of the cases expresses it, making a
détour. He was not engaged in the business of his employers. But, in
violation of his duty, so far from doing what he was employed to do,
he did something totally inconsistent with his duty, a thing having no
eonnection whatever with employer’s service. The servant only is liable,
and not the employers. All the eases are reconcilable with that. The
master is liable even though the servant, in the performance of his duty,
is guilty of a deviation or a failure to perform it in the strictest and
most convenient manner. But, where the servant, instead of doing that
which he is employed to do, does something which he is not employed to
do at all, the master cannot be aaid to do it by his servant, and therefore
is not responsivle for the negligence of the servant in doing it.” Cres.
well, J., said: “No doubt, if a servant, in executing the orders, express or
implied, of his master, does it in a negligent, improper, and roundabout
menner, the master may be liable. But, here, the man was doing aome-
thing which he knew to be contrary to his duty, and a violation of the
trust reposed in him. The expression used by him at the time he started
upon the unauthorized jouruey, showed that he was aware that he was
doing that which was inconsistent with his duty. I think it would be a
great hardship upon the: employers to hold them to be responsible under
such eircumstances.”

This case was followed in Sheridan v. Charlick 1872) 4 Daly. (N.Y.)
338, where the facts were quite similar,

In Storey v, Ashton (1888) L.R. 4 QB. 478, 10 B. & 8. 337, 38 L.J.
QB. 223, 17 Week. Rep. 727, a wine merchant vent his clerk with his
horse and cart under the care of hia carman to deliver wine and bring back
empty bottles. On their return, when within s quarter of a mile from his
master’s stuble, the carman, at the request of tne clerk and for his business,
drove the horse and cart in another directiom, and when two miles from
the atablo injured & person by negligent driving. Held, that the master
was not liable, as the act of the servant was not done in the course of
his employment, but on a new and an independent journey. Cockburn,
C.J., said: “The true rule is that the master is only responsible so long
28 the servant can be said to be doing the act, in the doing of which he is
guilty of negligence, in the course of his employment as servant. I am very
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deviation is the only question of fact with regard to what it iy
necessary or proper to obtain the finding of a jury.

far from saying, if the servant when going on his master's business took ¢
somewhat longer road, that owing to this deviation he would eease i by
in employment of the master, so as to divest the latier of all Liability; iy
such cases, it is a question of degree as to how far the deviation could bg
considered a separate journey. Such a consideration is not applieable &
the present case, because here the carman started on an entirely new apd
independent journey which had nothing at all to do with his employment,
It is true that in Mitchell v. Crassweller, 13 C.B. 237; 22 LJ. (.7 106,
the servent had got nearly if not quite home, while, in the present case,
the carman was & quarter of a mile from home; but still he started og
what may be considered a new journey entirely for his own business, as dis.
tinct from that of his master; and it would be going a great deal too far 4
say that under such circumstances the master was liable.” Maellor. ., said:
“Here, though the carman started on his master's business, and had de.
livered the wine and collected the empty bottles when he had got within
& quarter of a mile of the defendant's oftice, he proceeded in a directly
opposite direction, and as soon as he started in that direction he was
doing nothing for his master; on the contrary every atep he drove was
away from his duty.”  Lush, J., said: “Here the employment was to
deliver the wine, and carry the empty bottles home; aid if he liad bee
merely going a roundabout way home, the master would have been liable;
but he had started on an entirely new journey on his own or hix fellow.
dccount, and could not in any way be said to be carrying out hi- master's
servant's account, and could not in any way be said to be earrying out his
master’s employment.” It is worthy of observation that, in the case s
reported in 10 B. & 8. the italicized sentence, supra, in the judg
ment of Cockburn, C.J., is given as follows: “I am far from
saying that if the servant, while on his master’s business, made
a deviation from it for his own purpose he 'night not be liable?
In the Law Journel the corresponding passage is given as follows:
think that, if a driver, while acting on his master’s business, were to make
a slight deviation in order to carry sume business of his own into effect,
in such a case master might be liable, and that the question would be om
of degree as regards the extent of the deviation” The words concerning
the servant’s own business which are inserted in these two versions ob
vioutly modify in a very important manner the language of the Law
Reporta. If the oflicial version is correct, it will amount mevely fo &
recognition of the doctrine stated in the preceding section, and. as this
seems to be clearly the meaning of the remark of Lush, J., as to the
effect of “going a roundabout way home,” it would not be unreasonable to
infer that this was the state of facts adverted to by the Chief Justice.
On the other hand, if the words are correctly set out in the Law Jonrnal,
they can hardly be construed in any other sense than as the expression of
the view that a court is not justified in setting aside a verdict in favour
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The theory apparently adopted in other cases is
tuat a plaintif®’s right to recover is not necessarily excluded

——
of the aggrieved party unless the deviation was very considerable in point
of space. The variations are a striking commentary upon the loose man.
por in which many English cases have been reported even in very recent
times.

In Hatch v, London & N.W.R, Co. (1898: C.A.) 15 Times L.R. 248, an
action was brought by a widow to recover damages for the death of her
husband owing to the alleged negligence of the defendants’ carman in
leaving his horse and van without preper control, so that the horse ran
away and ran over and killed the plaintif’s husband, it appeared that
the van which caused the accident left a railway station at 11 am. in
charge of n carman and & boy to deliver goods. His last parcel was de-
livered at about 12 o'clock. From there he drove to his own house for the
purpose of getting some money to enable him to buy his dinner. While
he was in his own house the horse and van were left in charge of the hay
under 8 railway arch, and the horse ran away, and ran over the plain-
tif's husband. It was proved that the carman’s ins{ructions were that,
after having finished the delivery of the goods he was to go back to the
railway station, and that the route taken by him was two and a half
miles out of his way. There was evidence that the carman would have
had to go with the van to a market in another part of the city at about
3 pan. to collect goods. It was proved that the defendants’ carmen fre-
quently went back to the railway station for dinner, but that it was not
nscessary for them to do so, provided that they entered in the time-sheet
where they had dinner. A printed notice giving directions to carmen
was put in evidence to the effect that under no eircumstances were carmen
allowed to stop at coffee shops or publichouses to get their meals. The
trial judge ruled that there was no evidence that the carman was acting
within the scope of his employment when the accident happened, and
directed judgment to be entered for the defendants. The Court of Appeal
dismissed an application for & new trial. A. L. Smith said that at first
ke thought that the van was sent out on & job which would not be Anished
until the van had gone to the market in the afternoon. Ke was now
satisfled, however, by the evidence that the job upon which the van was
sent oat in the morning was to go to the places specified, and then to
return to the station. He agreed with the trial judge, that the evidence
was all one way, and that the journey of the carman to his own house was
8 separate one undertaken by him for his own purposes, and not for the
business of his employers. The evidence shewed that the intended journey
to the market was a separate job and a separate journey. There was no
evidence, therefore, to go to the jury., Justice Collins, L.J., concurred,
remarking that these questions were gemerally for the jury, but there
might be eases in which the act complained of was beyond all doubt
outside the scope of the servant’s empleyment. The carman here had done
all he had to do when he delivered the goods. If the accident had

LS
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by the fact that the purpose of the deviation was the accomplish-
ment of something which concerned only the servant as a third

happened while he was returning to the station, he would have been acting
within the scope of his employment. But here the carman was not return-
ing to the station, but went two-and-a-half miles in another direction
upon his own account in order to get some money for his dinner. What
he did was entirely outside any possible view of the scope of his em-
ployment.

In MeCarty v. Timming (1901) 178 Mass. 378, 59 N.E. 1038, the driver
of a carriage was ordered to take it to the stable and started to do so, but
before reaching the stable left his course, and went in the opposite direction,
for the sole purpose of getting a drink. Held, that his master was, in
point of law, not liable for injuries caused by the running away of the
team, which he negligently left unattended in the street outside the
saloon. - The court said: “Scott had been employed to drive the team in
the carriage of passengers, and that work was ended for the day. He was
then directed to go to the stables, and there can be no doubt that so long
as he drove the team with that end in view, and for that purpose and for
no purpose of his own, he was engaged in his master’s business,
even if he made a detour contrary to the direction of his master. We are
not disposed to lay much stress on the fact that he went down Boylston
Street rather than Commonwealth Avenue, but when he reached Massachu-
setts Avenue it is plain that his only purpose in turning southward in-
stead of northward, and going seven hundred and fifty-eight feet to Dundee
Street, was not only to deviate from the regular way of reaching the
stable but was for a purpose of his own, namely, to get a drink. He was
upon no errand of his master, and this journey was not for the purpose
of getting to the stables even by a circuitous route, or, to use the language
of Hoar, J., in Howe v. Newmarch, 12 Allen, 49, 57, he was doing an act
wholly for a purpose of his own, disregarding the object for which he was
employed and not intending by his aet to execute it, and not within the
scope of his employment. In such case the defendant should not be held
answerable.”

In Perlstein v. American Exp. Co. (1901) 177 Mass. 530, 52 L.R.A.
959, 59 NJ/E. 194, an action against an express company, for an injury
alleged to have been caused by the negligence of the driver of one of its
wagons, it was held that the defendant might shew where each of its
drivers was authorized to go on the day of the accident, for the purpose
of proving that no driver of the defendant had a right to drive his wagon
on that day on the street where the accident occurred, and that such driver,
if there, was not acting within the scope of his employment. The court
said: “If the routes prescribed for the defendants’ servants were such
that at this time none of them could be driving through the part of
Harrison Avenue without, for the time, abandoning the service in which
he was engaged and going off for some purpose of his own, the defendant
would not be liable, even if the team which is said to have caused the
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party. Under this theory the effect of the evidence as a whole
iy primarily a question for the jury, and its findings are con-

collision waz one of its teams, and was driven by a person who was regu-
larly employed in its service. The question for the jury was not whether
the defendant owned the team, butf, whether the person who was driving
it negligently was then acting for the defendant in doing the work which
he was directed to do. 1f the servant was not then acting in the course
of his employment, but was off ‘on a frolic of his own,’ the master would
not be liable” .

In Cavanagh V. Dinsmore (1878) 12 Hun. 485, the driver of a truck
belonging to defendant, after having delivered some merchandise at his
office had heen directed to take the truck to the stable in C. street and
put it up. While on his way to the stable he met another of defendant’s
drivers, and, at his request and as & personal favour te him, drave to H.
street, about one mile distant, and tock a trunk, belonging to the other
driver to deliver it in F, street, The accident occurred while he was
going to the latter place. Held, that the complaint had been properly dis-
missec  The court said: “The departure of the driver from the ordinary
route to the stables for the purpose of doing a favour to his co-servant, as
stated in the evidence, was clearly an unauthorized deviation and not
within the scope of his duty. Me cannot be said, within the authorities,
to have been acting in the service of the defendants while engaged in
going for the trunk and valise of his co-servant and in taking them to
their destination. The act was not only without the authority, but with-
out the knowledge or consent of the defendant or of any superior officer
of the driver. It is well mettled that the mastc is not liable for injuries
sustained by the negligence of his servant while engaged in an unauthor-
ized act. beyond the scope and duty of his employment, for his own
or another’s purposes, although the servant is using the implements or
property of the masater in such unauthorized act.”

In 8tone v, Hills (1877) 45 Conn. 47, 29 Am. Rep. 633, H. sent his
servant and team to deliver a load of paper to T. four miles distant,
directing his to return thence by a particular route, getting a load of
wood on his way. Wheu he arrived, T. requested him to go on with the
paper to a station four miles farther, and there get some freight, pay
the freight bill, and bring the freight to him. 'The servant, having driven
to the station, left his horses unhitched, and they ran away and injured
the property of 8. Heid, that the servant was not to he regarded as at
the time in the mployment of H., and that H. was not liable. The court
“aid: “In the case hefore us the servant left the employers’ premises under
precise instructions as to the place to which their team was to be driven
and as to the merchandize to be transported: and under instructions
equally precise as to the route to be taken in returning and as to what
he should bring home. These therefore covered the entire period of his
contemplated absence; nothing was left to his option or discretion; nothing
to chance; and in fact the deviation was not oceasioned or even suggested
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clusive, unless the circumstances are such that only a single infer.
ence can reasonably be drawn from them.? The essence of the

by any unforeseen event in connection with the employers’ business; thy
record shews no obligation, express or implied, upon them to deliver the
paper elsewhere than in North Glastonbury, nor that the journey thenee
te Hartford, even if successfuly accompl‘ehed, would have been for their
advantage or profit; it was not connected with, did not grow out of, dig
not contribute to, the successful completion of their business. Whey
therefore the. servant accepted instructions from Taylor and became 5
~carrier of merchandise for him to and frem a railroad station in ay
adjoining i»wn, he temporarily threw off his employers’ authority, abag.
doned their business and left their service.” '

In Patterson v. Kates (1307) 152 Fed, 481, defendant’s automobile
broke down while he, on a journey from A, to P, and was left iy
charge of his driver, with directions to repair it and bring it on to P,
While waiting for the ferry at a river he consented to convey a third per-
scn to o place about a mile back on the road, and while making this trip
negligently ran the machine into a vehicie. a horse and buggy or th
highway, by which plaintifts were injured. Held, thal the defendant was
not liable as ‘““the driver had temporarily cbandoned his employment,
and had gone off upen an expedition of his own, for a purpose in no way
connected with his duty, but on the contrary opposed thereto.”

In Wills v. Belle Ewart fce Co. (1803) 12 Ont, L.R. 526, the driver of
the defendants’ ice-wagon, after delivering their ice along his preseribed
route, instead of returning to the company’s bavns, got drunk, and some
hours after he was due to return, and while driving out of his homeward
course ran over plaintiff. Held, by Boyd, Ch., that the detendants
were not liable.

In Johnson v. Pritchard (1887) 8 New So. Wales, L.R. 6, the defes
dant, a contractor engaged upon certain works, kept a horse and buggy
for his private convenience, and not for use in the course of his empley-
ment, While he was temporarily absent, his manager, whom he left i
charge of the works, used the vehicle without the contractor's knowledge
or consent. One evening after calling at the works, he was on his way
home, and meeting a friend drove with him to & public house. While they
were in the house, the horse bolted and injured the plaintiff. Held (1),
that the horse and buggy had not been euntrusted to the manager
pursuance of the defendant’s business, or for the execution of the defen
dant’s orders; and (2) that assuming that they had been so entrusted,
the defendant was not liable, for the rouson that, when the naccident
oceurred, the manager was not acting in the course of defendant’s employ-
ment, but was pursuing his own private ends.

In Sleath v. Wilson 11839) 8 C. & P. 607, S.C. sub. nom. §leath v. Wik
son, 2 M & Rob. 181, where a servant who had been sent to put up his
master’s horses at certain stables, made a detour for the purposs of
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position thus taken is that the quality of the deviation is ‘‘always
[ —— .

delivering a parce} of his own, and, while making that detour, drove
over the plaintiff. Erskine, J.,, thus directed the jury: “It is quite
_elear, that, if a servant, without his master’s knowledge, takes his master’s
carriage out of the coach-house, and with it commits an injury, the master
is pot answerable; and (a this ground, that the master has not in-
srusted the servant with the carriage. But, whenever the master has intrusted
the servant with the control of the carriage, it is no answer that the ser-
vant geted improperly in the management of it. If it were, it might be
contended, that, if the master directs his servant to drive slowly, and
servant disobeys his orders, and drives fast, and through his negligence
oceasions injury, the master will not be liable. But that is not the law;
the master in such a case will be liable; and the ground is, that he has
put it in the servant’s power to mismanage the carriage, by iatrusting
him with it. And in this case I am of copinion that the servant was acting
in the course of his employment, and till he had depasited the carriage
in the Red Lion stables, in Castle Street, Leiceater Square, the defendant
wgs linble for any injury which might be committed through his negli-
gence.” (As reported in 9 C. & P, 607.)

This statement of the law has approved in the following cases, among
others; Mitchell v. Crassweller (1853) 13 (.B. 237; Phil. & Read. R.R.
Co. v. Derby (1832) 14 How, US, 486; Quinn v. Power (18382) 87
X.Y. 535. But in Storey v. Ashion (1869) L.R. 4 Q.B. 476, (note 1, supra)
the judges declined to adopt the unqualified proposition of Erskine, J., that,
“whenever the servant has entrusted the servant with the control of the car-
riage, it is no answer that the servant acted improperly in the management
of it.” It was considered that this proposition held good only in respect of
acts done in the course of the servant’s employment. This criticism was
cearly well founded. But, with all deference, il may be suggested that
the circumatance of the learned judge’s having wrongly explained the
rationale of a master's liability for the negligence of a driver, does not
entirely nullify the value of his ruling as a precedent. The essence of
that ruling was simply, that the driver was to be regarded as being en-
gaged in the appointed duty until the horses should have been lodged in
the stables, and that his master could not escape liability on the mere
ground of his having not having performed that duty in the manner pre-
seribed. This is one possible view regarding the legal effect of such cir-
cumstances as those under consideration, and its adoption does not neces-
sarily involve, or depend upon the acceptance of the erroneous notion
which was dizapproved. .

In Whatman v. Pcarson (1888) 37 L.J.C.P. 136. L.R. 3 C.P, 422, 18
LTNS. 280, 16 Week, Rep. 640, the defendant. a contractor under a dis-
© triet board, was engaged in constructing a sewer, and employed men with
horses and carts. The men so employed were allowed an hour for dinner,
but were not permitted to go home to dine or leave their horses and carts.
One of the men went home about & quarter ot a mile out of the direct line
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of his work to his dinner, and lef. his horse unattended in the street
before his door. The horse ran away and damaged certain railings belong.
ing to the plaintiff. Held, that it was properly left to the jury to say
whether the driver was acting within the scope of his employment, ang
that they were justiled in finding tha: he was. Bovill, C.J,, said: “Ip
the present case, the servant had charge of the horse and cart, and it was °
through his negligence and want of ‘care, whilst acting in the course of
his employrn.ant, that the accident occurred. The jury were quite at
liberty fo come to the conclusion they did; and I cannot doubt its aceur.
acy.” Byles, J., said: “When the defendant’s servant left the horse at
his own door without any person in charge of it, he was clearly ncting
within the general scope of hia authority to conduct the horse and cart’
during the day.” Keating, J., said: “Mr, Chambers’s contention in sub-
stance is that there was such an amount of deviation by the defendanty
servant from the line of his duty, that he ceased to be acting in the
course of the employment of his master. It is always, however, & question
of degree.”

In Williams v. Koehler (1889) 41 App. Div. 426, 58 N.Y. Supp. 863,
it appeared that the driver of one of defendant’s trucks, when returning
to the brewery with a load of empty kegs, deviated a couple of blocks
from his direct route in order to visit a friend; that in his absence, the
horses, which he had left unattended in the strest, started, but after going
& few varde wers stopped by a stranger, who, in attempting to drive them
back to the place where the driver had left them. drove the truck against
a push cart, ..anding in the street, and overturned it, precipitating the
plaintiff, whe was standing on the sidewalk, against a coal box. Held,
that the driver’s deviation from the direct route to the brewery did net
relieve the defendant from liability for his negligence in leaving the
horses unattended in the street. The court said: “The duty of the
driver’s employment required him to drive the truck back to the hrewery,
Though he deviated from his divect road, still the conduct and manage
ment of the team on the course he took were none the less services in the
course of his employment. At most his acts constituted misconduct in
his employment, not an sbandonment of if. The case is not at all similar
to one where the servant takes his master’s team for a purpose unauthor-
ized and solely his own. Ia such a case the driver would not be actisg
in the service of his master. But here the driver did rnot take the truck
as a vehicle or means of transporting himself the two blocks he went out
of his way, but intending to go to see his friend and at the same time
intending to return the truck to the brewery, as was his duty, be drove
the truck over the route adopted for the very purpose of continuing his
service, in taking charge of the team and truck, and not for his own pur-
poses.”

In Lovejoy v. Campbell (1802) 16 S.D. 231, 82 N.W. 24, a servanl,
employed to drive a water tank for & threshing machine, deviated, at the
request of & fellow servant from his usual course to obiain oil to be used
won the threshing machine, One of his horses, while standing near a tree
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gnawed it so that it died. Held, that the deviation was not such as
would authorize the court to determine as a matter of law, that the
servant was not engaged in his master’s business at the time when the
injury was inflicted. The court said: “Evidently Suhling was not acting
in obedience to the express orders and directions of his employer when
he left the latter’s team standing in front of the plaintiff’s residence to
get oil sent for by a person, who is not shewn to have been authorized by
Campbell to send for it on his behalf. But was he not then in the execu-
tion of his master’s business, within the scope of his employment? Whether
the act of a servant for which it is sought in a particular case to hold
the master responsible, was done in the execution of the master’s business
within "the scope of the employment, or not, must, from the nature of
things, in most cases, be a question of fact for the jury. Where, as in
the present case, the question of the master’s responsibility turns prin-
cipally upon the extent of the servant’s deviation from the strict course
of his employment or duty, it has generally been held to be one of fact,
and not of law.”

In Riordan v. Gas Consumers’ Ass’n. (1907) 4 Cal. App. 639, 88 Pac.
809, a corporation hired a horse and buggy from a livery stable for the
use of its superintendent about the ecity in the discharge of his duties.
'The superintendent’s regular hours of employment did not include one
hour after 12 o’clock each day, and this hour was at his own disposal.
He was told by the livery stable keeper that the horse might run away
unless hitched when standing. The superintendent drove to his home in
order to take lunch, and, while the horse was there, between 12 and 1
d’clock, it ran away, as the superintendent was about to feed him, owing
to his negligence in failing to hitch it. Held, that the corporation was
lable for injuries caused to a person in the street from the runaway. The
court said: “The defendant took the exclusive charge of the horse from
the time it left the stable until it was returned at night. The stable
keepers had intrusted the defendant with its care and safekeeping. They
had instructed defendant’s servants to be careful with the horse, and
not to take the bridle off when feeding it. It was, therefore, the duty
of defendant to take such care of the horse as a reasonably prudent
person would do under similar circumstances. It being the duty of
defendant to care for the horse, that duty could only be performed by
some person in defendant’s employ. It was the duty of defendant to
take care of the horse, during the neon hour. Fagan could have delegated
this duty to any one in the employ of defendant, or perhaps he could have
left the horse in the stable during the noon hour, but he did not do either,
but took charge of the horse himself. He, being the superintendent of
defendant, took upon himself the care of the horse during the noon hour.
1f he had employed Arnold, or any other person, to take charge of the
horse during such hour, and the negligent act had been done by such per-
son, the defendant would be responsible. It is none the less so because
done by the superintendent. It was the duty of Fagan, in the line of this
employment, to care for the horse and feed it. He was the superintendent
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of defendant during the noon hour as well as during business lLours, He
could not depart from his employment. He had not gone off on sy
independent mission of his own, but in feeding the horse was in the per.
formance of a duty in the line of his employment. To hold otherwise
would be to hold that, if the acts had occeurred in precisely the same
manner they did a minute before 12 o’clock, or & minute after 1 o'clack,
the defendant would be liable, but would not Le lisble between 12 o'cloek
m. and 1 o’clock p.m.”

In Chicago Consol. Bottiing Co. v. Mcflinnis (1898) 86 Ill. App. 38, a
verdiet for the plaintitf was sustained, where a servant who had driven s
few blocks out of his proper route to see his wife injured a boy just as
he was starting again from the house to resume his duties. Oun the first
appeal (1893) 51 1. App. 325, the court srgued thus: “The act of 50
leaving it (ie., the wagon) was performed while the wagon was diverted
from the business of the appellant, and used to promote the pleasure of
the driver, If we assume that, notwithstanding his departure from his
route, injuries inflicted by him while driving, resulting from his manner
of driving, would have charged the appellant, as being within the scope
of the employment of the driver or his discretion as to route. no such
asswiiiption can be made as to the act of abandoning temporarily the
service of the appellant and leaving the property of the appellant without
care.” The distinetion thus taken between injuries caused by the manner
of driving and those which reswut from leaving a team unattended is not
countenanced by any other case, so far as the writer is aware, and seems
to be quite illogical. 1t is also impliedly discredited by some of the
decisions above cited,

In Weber v. Lockman {(Neb. 1803} 60 LR.A. 313, 92 N.W. 591, a
servant. on horseback, drove the ecattle of his masier to a pasture, and,
instead of returning at once, waited until nightfall, and paid & visit to
some friends, While he was returning home, his horse ran away and
ran over plaintiff. Held, that the master might properly be found liable
for the reswiting injuries. The court said: “The boy was a minor,
riding his father's horse. It was his duty, after having executed his
mission. to return the animal fo his father’s stables. Whatever negli-
gence therp was in departing from the direct route, or in delaying his
return until after nightfall, or in the management of the horse at the
time of the accident, was committed in the performance of this duty
and service. And, besides, it does nut appear that his departure from the
direct route was in itself negligent, or that his visit to the young people
in any way contributed to an accident which did not oceur until after
the visits had ended and he had resumed his homeward journeyv, and thus
returned to the strict line of his employment. If the fact of delay untll
after nightfall econtributed to the mishap, it was that mere fact, and not
the oceasion for it, which did.so. If it was negligent for the boy to ride
after dark, it is immaterial what induced him to incur the risk.”

In Rahn v. Binger Mfg. Co. (1885) 20 Fed. 912 (affirmed (1889) 132
U.8. 518, but the only point discussed was whether the tortfeasor was
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s question of degree.””® 1In cases where the deviation ir slight
and not unusual, the court may and often will, as matter of law,
determine that the servant wes still ezeecuting his master’s busi-
pess.t So, too, where the deviation is very marked and unusual,
the court in like manner may determine that the servant was not
on the master’s business at all, but on his own. Cases falling
between these extremes will be regarded as involving merely a
question of faet, to b. ieft to the jury or other trier of such
questions.”’® The essential matter to be determined is whether
the servant’s departure from his master’s instructions is to he
taken as indicating merely disobedient or unfaithful conduet in

g servant), it wasleft to the jury to say whether the servant was
acting in the scope of his employment, but the precise facts involved are not
shewn by the report.

*Keating, J., in Whatman v. Pearson, note 2. supra,

‘Theoretically this statement may be correct; but the writer has not
found any decision which can with certainty be said to sustain it. The
lack of direct authority is readily accounted for by the fact that all the
judicial declarations which have been made regarding the right of plaintifis
to recover huve been merely expressions of opinion as to the propriety of
verdicts under the given ecircumstances. 1In Sieath v. Wilson, note 2,
supra, Erskine, J., may possibly have intended it to affirm the right of
action, as a matter of law. But in considering the effect of his ruling it
is advisable to bear in mind the warning of the Privy Council, that
“summaries comprosed by the reporters of trials at Nisi Prius may not
always convey the exact ruling of the presiding judge. It is difficult also
to devermine whether .he words quoted in the reports represent words of
advive ou absolute direction.” Clouston v. Corry (1006) A.C. 122

*Ritehie v. Waller (1893) 63 Comn. 135, 27 L.R.A. 161, 38
Am, Rt, Rep. 361, 28 Atl. 26 See § ¥, note l. post, The court
did not attempt to furnish any examples of deviations which fall
within the contrasted categories adverted to as presenting situations
in which a court may determine the question of liability as a matter of law,
Nor appurently has the meaning of those words beeu illustrated Ly any
decision rendered with reference to the doctrine now under discussion.
The cases cited in® mote 1. supra, are clearly of no significance for

this purpose, if their true ratiousle has been correctly explained by the
autho-.
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respect of the master’s affairs, or a total abandonment of those
affairs.®

*In Loomis v. Hollister (1903) 75 Con., 718, 55 Atl. 561, the servant
was employed to deliver jce over.a specific and defined route covering
several miles, and drive back to the stables., While returning to the
stables, he drove out of the prescribed route to the extent of about half
a mile to get his letters at the post office. The team being left unfastened
and unattended while he was in the office, started for the stables, and
ran against the wagon of plaintiff, injuring her. Held, that the trial
judge had correctly instructed the jury that for all acts dome by a
servant in the execution of his master’s business within the scope of the
employment, and for acts warranted by the authority conferred on him,
the master was liable, while for other acts the servant alone was respon-
sible; that a mere departure by the servant from the strict course of duty,
though for a purpose of his own, was not of itself such a departure from
the master’s business as to relieve him from liability, but that where there
was & total departure, so that the servant might be said to be on a frolic
of his own, the master would not be liable, and that the jury, in determin-
ing whether there was such a deviation as would relieve defendant, should
consider all the circumstances of the case.. The court rejected the con-
tention of counsel that the part of the instruction referring to a “frolic”
was erroneous, as leading the jury to believe that the judge meant that no
deviation on business of the servant could become a total departure unless
that business was of a hilarious nature. The following remarks were
made: “Where a servant’s employment includes the daily or occasional
driving, use and management of his master’s horses and wagon for .the
purposes of that employment, and the servant, while thus employed, is
guilty of negligence in the management of the team, whether by reason of
reckless driving or of recklessly leaving the horses unhitched and un-
attended, that negligence is done in the execution of his master’s
business, within the scope of his employment; and this is true
although' the master may have forbidden such negligent acts,
and although the immediate occasion of the negligence is the ac-
complishment of some purpose purely personal to the servant, as the over-
taking of some one he wishes to speak with on his own business, or
stopping to enter a house on an errand of his own, or disobedience of
orders as to the precise route he shall follow; that is to say; the servant
may be engaged in the execution of his master’s business within the
scope of his employment, although, in conducting that business, he is
negligent, disobedient and unfaithful. On the other hand, if the servant
takes his master’s team without authority and goes off on an errand of
his own, he is not engaged in his master’s business and the master is
not liable for his negligence. Likewise, when the servant has taken his
master’s team in pursuance -of his employment and, abandoning the
purpose for which he started, goes off on some business of his own, he may
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7. Same subject. General remarks as to the conflict of doctrine—
1f the effect of the two groups of cases reviewed in the preceding
geetion, and the footing upon which they were decided, have
been correcily explained by the writer, it is obvious that they
must be regarded as reflecting an essential difference of opinion,
not only with respect to the absointe evidential significance of
the element of & deviation for a purposs disconnected from the
servant’s duties, but also with respect to the appropriate pro-
vinges of courts and juries in determining the import of that
element.

The rationale of one group seems to be, broadly speaking,
the conception that it should be presumed, ne' in point of law,
but as o matter of faet, that from the moment when a servant
has, for the purpose of sccomplishing an extraneous purpose,
begun to make a deviation along a route upon which he has
no duties to discharge, Le ceases to be in the employment of his
master even in respect of the function of managing the vehicle
or horse intrusted to him. The effect of this conception is that
whatever acts the servant may do in respect of that funection,
after the deviation has been commenced, are so far as regards
the master's liability, placed upon the same footing as acts of a
like description, when performed in the course of a jourmey
undertaken ab initic for the accomplishment of objects which
have no connection with his ordinary work, See § 10, post.
In fact the motion explicitly relied upon in the English
cases in which the right of recovery was denied was that the
deviations were of such a character that they constituted ‘‘separ-
ate” or ‘‘independent’’ journeys.!

‘With regard to the decisions in the other group it would ap-
pear that they must in the final analysis be explained upon the

thus take his master's team into his own possession without autherity,
for the transaction of his own business, and in such case his acts are not
in the execution of his master’s business and his master is not lable for
his negligence,” The court observed that these propositions might be
regarded as statements of law. See also the language of Ergkine, J,, in
Sleath v. Wilson, note 2, supra.

'See preceding section, note 1.




554 CANADA LAW JOURNAL,

theory that, except in those instances where the evidence is
clearly indicative of a different conclusion, a jury is warranted
in inferring that, in spite of the deviation, the ssrvant’s duty
in regard to such management still subsisted and continued to
be performed on the master’s behalf. Under this theory it is
assumed to be ordinarily a possible inference from the circum.
stances, that the servant was performing his contractual fune.
tions concurrently with extraneous acts, and the master’s Yabil.
ity is regarded as being predicable on the same ground as in
cases where a journey is professedly undertaken ab initio, partly
in the interest of the master, and partly for purposes which do
not concern his business. See § 11, post. This notion of the
simultaneous pursuit of two objects emerges distinetly in the
language used in some of the cases.’: Logically that notion
would seem to be unexceptionable, and if it were ac.
cepted as the criterion of the right of recovery in
every instance, the somewhat unsati-factory consequences which
may often result from treating the master’s liability as a ques
tion determinable, not with refr:rence to the essential quality of
the servant’s act, but with ref.rence to the locality where it was
done would be largely obviated.

Having regard to the facts presented in the English cases,

*In Gracey V. Belfest Tr. Co. (1801) 2 Ir. Rep. 322, Palles, C.B,, ex-
preseed the opinion that the apparently conflicting decisions in Whatman
. V. Pearson, and Storey v. Ashton (see preceding section), were to be dis
tinguished on the ground that, in the former case, the master’s business
had not besen completed, s it had beer in the latter. Accordingly in the
one case the performance of the servant’s duties continued in spite of the
deviation, while in the other the servant was using the wchicle solely for
his own purposes. The manifest objestion to the explanation, rs applied
to the faots in Storey v. Ashion, is that, while the servant was 1eturning
to his master’s premises with certain articles which it was his duty to
bring back, His work, therefore, was not completed. But the comment of-
the learned judge is pertinent in the present connection.

Y¥or other cases in which the confinuity of the servant’s duty in re
speat of the management of the vehicle entrusted to him is also clearly
adverted to, see Williams v. Koehler (1899) 41 App. Div. 426, 58 N.X,
Supp. 883; Chiscago Consol. Botiling Co. v. MoGinnis (1809) 86 Iil. App.
38.
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they apparently cannot be reconciled upon any other footing
than that of predicating a distinetion between a deviation made
while the work appointed to be performed by means of the
vehicle is still in progress, end & journey underteken after that
workk has been completed, but before the vehicle has been re-
- gtored to the reposilory where it is kept when not in use?
.In order to support such a distinetion is must also be assumed
that there is an essentisl difference between work done by means
bt & vehicle and work done with relation to the instrumentality it-
self, But this hypothesis would seem to be in.the highest degree
forced and arbitrary. The American decisions cannot be har-
monized even upon this basis,

8. Deviation as an clement in cases where the servant is not required
to follow a definite route~~Where & servant is ordered to go with
2 vehicle or riding-horse to a certain place, and, after having
performed the work appointed for him at that place, to returr to
his master’s premises, the understanding is that he is to go and
return by the most direet route. If he diverges from that route,
the question whether his master shall be held responsible for his
negligence during the journey is determinable upon the same
footing as in the class of cases discussed in the preceding sec-
tion.?

‘The importance ascribed by some English judges to this distinetion s
indicated by the circumstance that, in Heath v. London & N.W.R. Co,
note 1, supra, it wes plainly intimated by A. L. Smith, LJ,, that the
defendants’ non-liability could not properly have been determined as s
matter of law if it had been matisfactorily shown that the work assigned
to the servant would not have been fully performed, until he should have
made & trip to the market specified.

‘In Ritchie v, Waller (1883) 63 Comn. 165, 27 L.R.A. 161, 38 Am.
" Bt, Rep, 301, 28 Atl. 20 (verdict for plaintiff sustsined), the fact that a
servant sent by the master with the latter’s team and wagon to a certain
place to procurs a load of manure had deviated from the most direct
eourse home for the purpose of seeing ebout the repair of his own shoes
was held not of itself sufficient to shew that be had so far departed from
the execution of the maater’s business as to relleve the master from
liability for his negligent management of the tsam. One of the findings
was that the servant drove around to the shoemaker’'s shop and there
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An esxentially different situation is presented where the occu-
pation of the servant is of such a character that he may reason-
ably be assumed to be invested with a more or less complete
diseretion with regard to the lines which he shall follow while
he is engaged in the discharge of his duties. Under such cir.
eumstances it would seem to be a proper, if not necessary dedue-
tion that a deviation can mever, in any proper sense of the word,

left his team and went into the shop, and that “his purpose and object in
s0 doing was to see the shoemaker about soling or mending his shoes”
The court observed that the question whether the phrase “in so doing”
referred to the entire conduct of the servant from the time he left the
brewery till the horses ran away, or only to his act in leaving them and
going into the shoemsaker’s shop, was not free from doubt; but it was
sssumed, in sccordsnce with the claim of the defendant, that this phrrse
refarred to the entire conduct. Another finding was that the servant
“was in the service of the defendant at the tine of the accident” The
court remarked that this might mean simply that at the time of the accl-
dent his term of service had not expired, and that he had not been dis-
charged, or it might mean that in making the detour he was, and con-
tinued to be, in the execution of the master’s business, within the scope
of his employment. For the purpose of the discussion it was assumed that
the former meaning was the corract one. Having settled these prelimin.
ary points, and formulated the rule stated in the text respecting the
circumstances under which the liability of a master may be a question for
the court or the jury, the court proceeded thus: “In cases of deviation
the suthorities are clearly to the eflect that a mere departure by the
servant from the striet course of his duty, even for a purpose of his own,
will not, in and of itself, be such a departure from the wmaster’s business
to relieve him of responsibility.” . . . “In making the detour Black-
well was' still in charge of his meater’s team, though on & roundabout
way home, carting manure to his maester’s farm. That was his main
purpoze and object throughout the entire tramsaction. In the language
of the case last cited [Quinmn v. Power, 87 N.Y. B38], even if the motive
was some purpose of his own, he was still about his usual employment,
slthough pursuing it in 2 way and manner to subserve such purpose also.
Applying 'these principles to the case at bar, the question for the court
below was whether or not Blackwell, for the time being, totally departed
from the master’s business and set out upon a separate journey and
business of his own. If the rule of law were that any deviation by the
servant ‘to ecarry some bueiness of his own inty effect’ was of itself
such a departure the sbove question would be one of law, But this, as
we have seen, is not the rule of law. To decide the question in & case
like the preseni, the trier must take info account, not only the mere fact
of deviation, but its extent and nature relatively to time and place and cir




MASTER AND SERVANT, 557

——

be predicable in respect of his presence at any particular point
within the area covered by his contract, and that the only
ground upon which the master can escape liability for his negli-
gence is that the tortious act in question had no relation to his
employment, 'With this conception the few cases which bear
upon the subject are quite consistent, but they do not lay down
any general rule in the terms suggested,?

cumstances, «nd all the other detailed facts which form & part of and
truly characterize the deviation, ineluding often the real intent and
purpose of the servant in making it. Without spending more time upon
this point, we think the above question is one of fact in the ordinary senss,
and that the case at bar clearly falls within the class of cases where such
question is strietly one of fact to be decided by the trier, As such we
think the court below decided it. . . ., 1f, however, we should hold
the question raised upon this point to be one of law, \. 2 have no hesitation
in gaying that the court below reached the correct conclusion on the facts
found. In either point of view then there is no error.”

In Krsikowsky v. Sperring (1803) 107 Ill. App. 483, where a servant
was sent to purchase and bring home material for the master's business,
and was given no specific directions as to route, the fact that he deviates
one bloek from the direct route in returning was held not to constitute
such & “turaing away from the master’s service” as woula absolve the
master from lisbility, The court said: “It is not shewn what was the
ordinary route, if, in fact, there was an ordinary route, for appellant's
driver. For anything that appears, Randolph street may have been as
expeditious and satisfactory & route as Lake street. The character or
desirability of the astreet iz not determinad by the purpose or intention
of appellant’s son. The proof shews that the son was in the employment
of nis father, and that he had heen to purchase material for his father,
and was, pursuant to his father’s order, driving his father’s horse and
wegon, so that at the time of the accident he was in fact in his employ-
ment and had not yet carried out the intention, which he says he enter-
tained, of departing from the work of his smployment, and in fact did
subsequently go direotly from the place of the accident to his father’s
shop.”

*In Venables v. Smith (1877) L.R. 2 Q.B. Div. 279, 48 L.J.Q.B. 470,
38 LT.NS. 508, 26 Week. Rep. 584, the arrangement between the pro-
prietor and the driver of & osb was that the horse and cab were intrusted
by the former to the lntter for the day, to be used entirely at the driver's
diseretion during the day, for the purpose of plying for hire. The driver
was to pay 16s. for the cab; all that he made above that sum was his
perquisite for his labour, and any deficiency he had to make good after-
warde, Thers was no partioulsr time flxed for going out or returning
with the cab. On the day when the plaintiff was run over by the cab
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9, Liability as to acts done by the servant after having accomplished
the extraneous purpose of his deviaticn~There isadequate authority
for the proposition that any acts of negligence of which a servant

the driver was on his way back with the cab to the stables of the pre
prietor, intending to return the cab. When he came to the end of the
mews in which the stables were, he went on with the cab to & tobacsoniat’s
a little way of and purchased some snuff, and on his way back to the
stables the accident happened. A verdiet against the proprietor
was sustained. Cockburn, C.J., said: “It is contended t{hat the
liability of the master only exists with respeet to acts done by the driver
within the scope of his employment, and that the driver here was not
acting within the scope of his employment. To determine whether the
driver was 8o acting or not it is necessary to consider what the terms were
upon which the cab was intrusted to the driver. If the employment of
the cab by the driver at the time when the mischief was done was wrong.
ful, in the sense that it was beyond the scope of the bailment, then tha
master would not be responsible; because it is with regard to the employ
ment of the cab within the scope of such bailment that the relation of
master and servant is created by the statutes for the protection of the
public. But it appears that the cab was intrusted to the driver to use
entirely at his discretion, provided that he used it properly and returned
it to the proprietor’s stables when the day’s work was over, paying the
sum agreed upon between them for the hire of it. I cannot see that the
driver did anything wrongful, or contrary to the terms of the bailment
a8 between himself and the proprietor, in using the vehicle for the purpose
of going to the tobacconist to get snuff.” Mellor, J., sald: “With regard
to the question whether the drive was acting within the scope of his em-
ployment, it seems to me that by the terms of the arrangement between
the proprietor and the driver the fullest discretion was vested in the
latter as to how he should earn money. He was to return the cab when
he had done with it, but he was not bound to return at any particular
moment, or to take any particular route. We must lock at the matter
from a remsonable point of view. If the driver were to take the cab on
an independent journey, altogether out of the scope of the purposes for
which it was intrusted to him, no doubt the proprietor could not be
rendered respoasible for acts done by him in the course of such journey,
but I do not think the driver was in this case going or any such indepen-
dent journey sc as to relieve the master.”

In Mulvehill v. Bates (1884) 31 Minn. 364, 47 Am. Rep. 786, it was
shewn that a horse and express wagon were inirusted, generally, to the
servant, with authority to secure such business as he could, make his own
contracts, and drive wherever it might be necessary to go, in order either
to receive or deliver any srticles which he might be employed to trans
port. Having delivered a trunk he got a load of poles for himself, and
while carrying them home on the wagon negligently ran over and in-
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may be guilty in managing a vehicle or horse after the personal or
other extraneous affairs which constituied the objeet of his de-
viation have been disposed of, and he has begun to return to
his master’s premises or to the point of his departure from the
prescribed route, are to be regarded as being withi - the scope
¢* his employment.?

jured the plaintifi’s child, Held, that the defendant was liable. The
court argued thus: “Had some one employed him to transport a load of
poles, it seems to us that there would have been no doubt but that, in
going for them and in conveying them to their destination he would have
been acting within the scope of his ¢ aployment, for that was just the kind
of bverness he was employed to perform, as much as in transporting
trunKs or any other kind of property. The faet that it was his own pro-
perty which he was carrying on this oceasion seems to us
iramaterial. If he had any articles which he himself desired
couveyed by an express, there was no reason why he might
not transport them in his master's wagon as well as that of third
parties, being liable of course, if he did so, to account to his employer
for the usual price for - h services, the same as if performed for some
one else. He was intrusted generally, with the wagon to hunt up just
such work wherever he could find it, and with aunthority to carry articles
for whomsoever he saw fit, Whether he accounted to the master for ¢ e
value of the time ocoupied in transporting his own property is immaterisl,
that being a matter entirely between themselves.” Commenting upon the
contention of the defendant’s counsel that the case was contirolled by
those cases, in which it has been held, that where the driver of the
master’s vehicle turns wholly aside irom the master’s employment and
engages in an independent journey, wholly foreign to his employment,
and for s purpose exclusively his own, the master is not liable for his acts,
the court said: ‘This class of cases is clearly distinguishabls from
the present. There the servant had specific orders as to the mode of deal-
ing with the vehicle, and was obliged to atiend to the specific errand on
which he was sent sand then return to his master. If, under these circum-
atances, he employed the vehiele on some purpose wholly ind:pendent of
his orders, of course he was not within the svope of his employment,
" ond the master is mot liable, But here the wagon was intrusted genrally,
to the driver, to he used entirely at his diseretion. . . . In this
cese, if the driver had taken the wagon on an independent journey of his
own, altogether out of the scops of the purpnses for which it was in-
trusted to him, aud an injury had then cccurred, the defendant would
probably not have been liable. Bui such was not the faect, The trip in
which the servant was using the wagon was within the scope of the
purposes for whioh it was intrusted to him)”

'This doctrine was distinctly recognized by Collins, L.J., in Hatek v.
London & N.W.R. Oo. § 6, note 1, supra.
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10, Injury inflicted in the course of a journey made oxclusively for
the servant's own purposes.~—I{ is fully settled that a master can-

In Hepenstal v. Merritt (1885) 25 Can. 8.C. 150, afirming 33 N.B,
81, where it was held that a teamster in starting out to finish his work
after going to his home for a meal was engaged in the performance of
his duties as fully as if ho had returned to the employer’s store and made
a fresh start. The court professed to follow Whatman v. Pearson, § 6
note 2, supra. But there the element of a resumption of duty was not
involved. '

In Geraty v. National Ice Co. {(1847) 186 App. Div. 174, 44 NY,
Supp. 659, afirmed (without opinion) 160 N.Y. 858, the servaunts of an
ice company engaged in carrying ice from one storehouse to another had
deviated from the direct route, and stopped for a time to dispose of part
of the ice for their own purposes, it was held that the company might proper.
ly be found liable far an injury caused by the fall of a cake of ice after they
had started again to carry the ice to the storehouse. The defendant re.
quested the judge to charge that, if the jury believed that the servants
were unloading ice from the truck at the time of the accident, outside
of any duty on their part to the defendant, they must find for the defen-
dant; and also that, if they believed that fur the purpose of unloading
ice or making a delivery at any place other than the one appointed by
the master, they went to the place of the accident, and while there so
conducted themselves that the accident happened, the defendant was not
responsible for auch acts. The judge refused to charge in accordance with
these requests, and several others, involving similar propositions. But
he instructed the jury that, if this accident happened while the driver was
actually handling ice and taking it out of the wagon at that particular
point, the plaintiff could not recover, because there was no evidence of
any negligent handling at that time., Discussing the contention of
the defendant that it was entitled to a more partieular charge upon this
subject, the court said: ‘“It {8 the rule, no doubt, that a master is not
necessarily relieved from responsibility for an injury resulting from the
negligence of his servant simply because the servant is at the time acting
in disobedience to the master’s order. The question in every case is
whether the act he was doing was one in prosecution of his master’s
business, not whether it wuas dome in accordance with his instructions,
If the act was one which continued until the termination, would have
resulted in ecarrying out the object for which the servant had been em-
ployed, the master would be liable for whatever negligence might take
place during its performance, although the servant in doing it was not obey-
ing the instructions of the master, or, rithough he had deviated from the
route prescribed by the master for the purpose nf doing some act of his
own, but yet with the intention at the same time of pursuing his master's
business. (Quinn v. Power, 87 N.Y. 535.) The rule, as laid down by the
latest cases in the English courts, is tha{ a master is responsible for an
injury resulting from the negligence of his servant while driving his
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not be held respomsible for an injury resulting from his ser-
vant’s negligence in the course of a distinet and separate jour-

cart, provided the servant is ai the time engaged in his master’s busi-
ness, even though the accident happens in a place to which his master's
business did not call him, But if the journey upon which the servant
starts be wholly for Lis own purposes and without the knowledge and
consent of the master, the latter will not be liable. . . . In this
particular cose, 0 long as Sweeney and McQuade were engaged in taking
this ice to the Grand Central Station, they were engaged in the prosecu-
tion of the master’s business, and it was liable for their acts. The liabil-
ity ceased if at all, only when they were not engaged in taking the ice
to the place where they were directed to take it. According to the evid-
ence of the defendants’ ‘itness they stopped near the corner of Forty-third
street and Third avenae for the purpose of unloading some of this ice.
Up to that time they had been proceeding in the business in which they
were engaged. While thay stood there unloading the ice, if they did do
8o, they were undoubtedly not engaged in the master’s business and were
acting in their own behalf, and at that time it is quite clear that the
master was not linble for the unloading in which they were engaged. The
jury were so instructed by the ~ourt. They were told that if the acei-
dent happened while these men were unloading the ice the defendant was
not responsible. It is true that the reason given by the court was not
the one insisted upon by the defendant, but that was a maties of no
importance. The material fact was that, if the jury found that the acel-
dent was caused by unloading the ice, that was the end of the liability so
far as the defendant was concerned, and if the defendant had the benefit
of that imstruction, it had no right to complain with regard to the reasons
which were given for it. But the request for s charge on the part of the
defendant went further than that. It was that, if the sccident happened
&t that place, the defendant was not responsible, without regard to the
question whether Sweeney was unloading ice or not. This request, we
think, went too far, There could have heen but two ways, under the
testimony, in whieh this accident ocourred. One was by the slipping of
the ice from the tongs while it was unloading, and the other was because
it slipped off of the wagon after Sweeney had started on his way to the
Grand Central Station. The defendant was sufficiently protected by the
charge, if the jury found that the accident was caused in the way first
mentioned. We think that the defendant was not entitled to be relieved
from liability if the accident happenmed after Sweeney had taken his
place upon the wagon and resamed his course toward the Grand Central
8tation, and the accident was caused by the slipping of the ice off from
the wagon. At that time Sweeney, whatever may have been his object in
deviating from the direct route, was again proceeding to deliver the ice.
He had accomplished whatever purpose he intonded to mccomplish by the
deviation, and had resumed the execution of the work which the defendant
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ney, undertaken, without the mraster’s authority, for the amuse.
ment of the servant himself, or for the purpose of transacting
some business in which only the servant himself, or a fellow-
servant, or a third person, was concerned,! Liability cannot he

had intrusted him to do. The essential conditions at that time were the
same as they would have been had he gone on the direct route. At the
time when Sweeney resumed his journey, at the cornmer of Third avenne
and Forty-third street, the load was in the same defective condition ag
it was when he started, and there was the same reason to anticipate that
an accident would happen as there was when he left the yard in the first
place. No act of Sweeney’s occurring during the deviaticn had operated
in the slightest degree fo increase the danger of harm from the negligent
loading, and, therefore, when he again assumed to go on his master's
business after the deviation, there had been no incrense of denger arising
from his negligent wet by reason of whiek ihe probability of accident had
been enhanced. The original defect, and that alone, was then, as before,
the thing to be feared, and for all practical purposes the same conditions
existed that existed when Sweeney had started from the yard., The iee
was defecti‘vely loaded, and he was proceeding with it to the place where
it was to be unloaded. If there had beer a suspension of liability, that
suspension had come to an end because he had assumed again the pre-
secution of his master’s business.”

In Patterson v. Kates (1807) 152 Fed. 481, the negligent act for which
the master was held liable was done while the servani was returning to
the place from which he has diverged; but this element was not
specifically adverted to, and the decision was rendered independently of it.

In Rleath v. Wilson {1838) 9 C. & P. 607, the injury for which the
master was held liable was inflicted after the purpose of the deviation
had been accomplished. But this aspect of the evidence was not re
ferred to by Erskine, J, in his summing up. See § 3, note 2, ante.

In Weber v. Lookman (Neb,: 1803) 60 L.R.A. 313, 862 N.W. 591, the
circumstance that the injury was infli- ted after the servant had finished
attending to his personal aifairs, and was on his way back to his master’s
premises, was adverted to. But the court obviously considered the action
to be maintainable irrespective of this factor. See § 6, note 2,

'The direction of Parke, B,, to the jury in Joel v. Horrison, was as
follows: “If you think the servants lent the cart to a person who wes
driving without the defendant’s kmowledge, he will not be responsible
Or, if you think that the young man who was driving took the cart surrep
titously, and was not at the time employed on his master’s business, the
defendant will not be liable. The master iz only liable where the servaut
is acting in the course of his employment. ! he was going out of his
way, against hic master's implied commands, when driving on his master's
business, he will make his master linble; but if he was going on a frolio of
his own, without being at all on his master’s business, the master wiil
not be lable.”
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imputed to the master on the ground that, while such a journey

In Fiske v, Enders (1900) 73 Conn, 338, 47 Atl. 881, the defendant
was held not to be liable for the negligence of her coachman in rumning
down the plaintiff while he was driving her horses into an adjoining city,
solely for his own pleasure, and not for exercise, which they did not
then need; the evidence being that he had general imstructions {o exercise
them on.y when it should be necessary, and, when exercising them, to
drive them only in the country, and that he had no authority to use them
for his own pleasure.

In Berd v. Yohn (1858) 28 Pa, St. 482, a horse which the son of the
defendant, who was also his servant, had without, so far as appeared,
the defendant’s consent, borrowed to take himself and some other persons
to a fair in an adjoining village was hitched by too long a chain, and
springing back kicked the plaintiff. Held, that the defendant was not
Yiable. That a farmer was leld not to be liable for the negligence of his
gervant in the care of s« horse which he had borrowed to take himseli and
gome other persons to a fair in an adjoining village.

In ) ddos v. Brewn (1880) 71 Me. 432, 3¢ Am. Rep. 338, the defen-
dant’s wagon and horses were taken, without his knowledge or assent,
by & son who was in his employ as a servant and driven to a neighbouring
village, Jor the purpose of depositing money received by him as treasurer
of a Sunday school, and left the team unfastened in the aireet. Held,
that the father was not liable for injuries caused by the horses running
away.

In Way v. Powers (1884) 57 Vt. 135, the jury found that the defen-
dant, J. P, was the owner of two horses, and the defendant, A.
1, his son and hired man, drove them as often as he had occasion for
private driving, without special permission of his father. Or the day
in question A, P., who was expecling a friend to make him a visit at his
father’s home, took one of said horses and a wagon, without the permission
of his father, and drove them to the depot at W. to meet his friend.
His father did not know he had gone until he had heen absent some time;
but expected and was willing he should take the team to bring his friend
from the depot, when he should need it for that purpose. A. P, after
srriving at the depot fastened his horse, which finally broke and ran
into the team of the plaintiff. Held, that no recovery could be had against
the tather, for the reason that A. P. was not in his empioyment, nor act-
ing upon his business at the time of the accident. No license to take the
horse could be inferred from the fact that he had used him upon his own
business upon previous cccasions without leave.

In Fish v. Coolidge, (1800) 47 App. Div. 159, 82 N.Y. Supp. 238, where
the plaintiff was struck and injured, owing to the nepligence of a teamster
employed by defendant, the evidence shewed that, at the time of the
agoident, the teamster was driving solely for his own pleasure; and de-
fendant testified that the driver had no authority to exercise the horse on
Sunday. Held, that there was not sufficient evidence to go to the jury
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was in progress, the servant performed some aets of a deserip.

cn the question whether the driver was at the time of the accident acting
within the scope of his employment, and a nonsuit was warranted,

In Thorp v. Minor (18981) 108 N.C. 152, 13 S.E. 702, the owner of 3
horse, having rented a warehouse .0 a certain firm, lef. "he horse with
them and used the horse in common with them. A clerk of the firm oh.
tained the horse from the firm without the knowledge of the owner, to
drive to a picnie, the firm telling him {c¢ send the horse back if he had
opportunity. This he did through a boy not in the employ of the firm
or the owner of the horse. The Loy left the horse standing in une strest,
and it ran away, and killed plaintifi’s horse. Held, that the firm were
not liable, because the boy was not in their employ, and the clerk, in
respect of the use of the horse, was not acting in the secope of his employ.
ment, The court said: “The mere request to the clerk to send the horse
back would not have made the firm responsible for the pay of the person
who brought the horse back if he charged for such service, and, of course,
would not, therefore have made them responsible for his negligence,
Whether the clerk borrowed or hired the horse, it was an implied part of
the hiring or borrowing that he shoula return the horse and, if he choge
to send him back by another, such other, was his servant, and not the ser.
vant of the firm. If the clerk had driven the horsa back himnelf, the
firm would not have been responsible for his negligence, nor can they
be made liable bocause he chose to send him back by a substitute.”

In Evans v. 4. L. Dyke Automobile Supply Co. (1807) 121 Mo. App.
1288, 101 S.W, 1132, plaintiff, who was the owner of an automobile which
he desired to mell, was about to deliver it to defendant for sale on com.
misaion, when defendant’s servant L., directed plaintiff’s servant to retain
the machine until the succeeding dsy, which was Sunday, in order that
L., might shew it to a prospective buyer; defe: dant’s garage being closed
on Sunday. This was agreed to, and on Sunday L. took the machine and,
while using it on a plearure trip of his own, it was struck by an electric
car and destroyed., Held, that L., while so using the machine, was not
acting in the course of defendant’s business, and that the latter was there-
fore not responsible for the loss of the machine,

In Stewart v. Baruch (1803), 103 App. Div. 877, 93 N.Y. Supp. 18},
where the plaintift bad been run down by defendar..'s automobile, which
his chauffeur had taken in viclation of orders to certain races, the doe-
trine laid down with a view to a new trial was that a chauffeur is nol
acting within the scope of his employment, when, in violation of the in
structions of his employer, he takes out the employer's automobile for his
own plessure. The same doetrine was also applied in Sarver v. Mitchell
(1907) 33 Pa. Buper. Ct. 69.

That defendant was not liable for injuries resulting from the negligent
driving of his motor car by his minor son, where the son at the tims
was engaged in delivering presents on his own account, and had taken the
car out without defendant’s knowledge or consent, was held in Afaher v
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ﬁon similar to those which he might have had occasion to per-

[ —
Benedict (1908) 108 N.¥Y.8. 228 123 App. Div. 576, The court said:
uyigbility cannot be cast upon the defendant because he owned the car, or
pecause he permitted his son to drive the car whenever he wished to do
go, or because vhe driver was hie son.”

In ater v. Advance Thresher Co.,, 107 N.W. 133, 87 Minn. 205, 5
LR.AN.S. 598, defendant was a Michigan corporation engaged in the
manufacture and sale of farm implements. Gregory was its general
manager for the Northwest, with headquarters at Minneapolis, this state,
and Nichols was its general agent for the atate of North Dakota, and re-
sided &t Fargo, in that state. Defendant furnishe@ its agent at Fargo an
autorichile to faeilitate in the performar. of the duties of his agency,
which he used whenever necessary. After - isiness hours on the day of the
injury complained of in this action, the two agents, Gregory and Nichols,
took the automobile so furnished Nichols by the defendant, and started
for Moorehend, in Minnesoia, across the river from Fargo, on a mission
purely personal to themselves and wholly independent from the affairs
and business of defendant. While so engaged a team of horse: belonging
to plaintiff became frightened by the manuner in which the agents oper-
ated the sutomobile, ran away, injuring the plaintiffis and damaging his
buggy. Held, that the defendant was not lialle, the case being governed
by the rule that “the master i¢ not liable for injuries occasioned to & third
person by the negligence of lis servant while the latter is engaged in
gome act beyond the scope of his employment, .or his own or the purposes
of another, although he may be using the instrumentalities furnished by
the master with which to perform his duties as servant.” The lower
court was directed to enter judgment for the defendant, non obstante
veredicto,

In Clark v. Buckmaobile Co., 107 App. Div, 120, 84 N.Y. Supp. 771,
the general manager of an automobile company took a day off from busi-
ness, and went to another city on his own affairs, where ar the request
of a co-employee, he purchased for him some goods, which he charged to
the company, as a means of paying for them. On his return he telephoned
for another employee to come to the station for Lim with un autorobile,
and, on the way from the station, plainsiff was injured, owing to the
negligence of the manager and the other employee in the management of
the machine, A verdiet for the plaintiff was set aside. The court said:
“These two men were in charge of the machine when the accident occurred.
Duvis was running it, ard Birdsall was giving more or less directions
with reference to its movements. Neither of them was engaged in defend-
ant’s husiress, however. They did not represent the defendant, and it was
ot and is not linble for any negligence they were guilty of, which caused
plaintiff's injuries. Suppose they had tsken & day off, for pleasure and
bad borrowed or leased the machine from the defendant to enable them
to enjny their outing; would the defendant be liable for any injuries re-
sulting from their negligence in operating the machine while they were out
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form in the ordinary course of his employment.?

upon the road? Supposg after business hours, any day, they had borrowed
or leased the machine from the defendant to enjoy a few hours’ run
across the country for their own pleasure; would the defendant be liable
for any injuries caused by their negligent operating of the machine while
they were out? It is quite apparent that in the cases suggested, no
liability of the defendant would result. The reason is, that in order to
establish liability, the persons must not only be generally employés of the
defendant, but must be employed in the defendant’s business, and not
merely in their own recreation and pleasure, at the time the injuries are
caused. This defendant is a corporation, and not an individual, and its
agents cannot render it liable by merely helping themselves to its machine
and using it outside its business, and purely for their own private pur-
poses, whether of business or pleasure.” The contention that the manager
in charging to the company the price of the clothes’ purchased by him
was engaged in its business was rejected.

In Reynolds v. Buck, 127 Tows, 601, 103 N.W. 946, the defendant was a
dealer in agricultural implements, automobiles, ete.,, and had decorated an
automobile belonging to him for use by his daughter in a parade. After
the parade, defendant directed that the automobile, which stood in front
of the store, be taken inside. His gson, who was in his employ as a clerk,
took the machine and invited a lady to take a ride with him. While
the son was operating the machine for that purpose, plaintifi’s horse was
frightened there)by and he was injured. Held, that the defendant was not
liable. The court said: “The direct evidence all shews that his use of
the electric automobile was solely for the pleasure and convenience of the
young lady and himself (defendant’s son), and that it was in no way or
sense connected with his employment or with the defendant’s business.”
It was held that defendant was not liable’

In Quigley v. Thomson (1905) 211 Pa. 107, 60 Atl. 508, an action
against the owner of an automobile, it was held that, where the chauffeur
of the defendant was called as a witness by the plaintiff to shew that he
was in the employ of the defendant, and to identify the car, it was
competent for the defendant on cross-examination to develop by the wit-
ness the faet, which qualified his testimony, that at the time of the acei-
dent he was using the machine in the prosecution of his own business
and not in the business of his employer, and that in so doing he was act-
ing contrary to the orders of his employer.

*In Raynor v. Mitchell (1877) LR. 2 C.PD. 357, 26 Week. Rep. 633,
a carman, without his master’s permission, and for a purpose of his
own wholly unconnected with his master’s business, took out his master’s
horse and cart, and on his way home negligently ran against a cab and
damaged it. The course of the employment of the carman was, that,
with the horse and cart, he took out beer to his master’s customers, who
was a brewer, and in returning to the brewery he called for empty casks
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It has been argued in some cases that an automobile should
be regarded as an instrumentality which falls within the scope
of the general doctrine by which an absolute liability in respect
of injuries caused by certain abnormally dangerous things is
imposed upon the parties who own or control them, irrespective

wherever they would be likely to be collected, for which he received from
his master a gratuity of 1d. each. At the time of the accident
the carman had with him two casks which he had picked up on
his return journey at a public house which his master supplied,
and for which he afterwards received the customary 1d. Held, that the
carman had not re-entered upon his ordinary duties at the time of the
accident, and therefore the master was not liable. Coleridge, C.J. said:
“The sole question is whether, having started out on a journey for his
own purposes in the way described, did the fact that, in returning
home, the servant took up some empty casks constitute a re-entering upon
his ordinary duties, as the Jearned judge phrases it; or, in other words,
did it convert the journey into a journey made in the ordinary course of
his employment, so as to make his master responsible for his negligence?
In substance and good semse I think it did not. I cannot, therefore,
agree with the conclusion of the learned judge, that, at the time the
damage complained of was donme, the man was engaged in his master’s
employment. I think the judgment should be reversed.” ' Lindley, J.,
said: “The question is whether, upon that distinct statement (ie. by the
trial judge) of the servant’s employment, the master is responsible for
an accident happening in the manner stated? I think he is not. Treat-
ing it either as a question purely of fact or as a mixed question of law
and fact, when did the man enter upon the course of his employment?
If the accident had happened whilst the servant was returning home not
having collected the empties, it is plain that the defendant would not
have been liable; the man clearly could not then have been said to have
been in his master’s employ. Does it alter the case, that, while going
back, he picks up a cask or two? The inference I draw from the facts
found in the case is, that the servant was engaged, as well on his return as
on his outward journey, upon his own private business; and that that
journey cannot by the mere fact of the man making a pretence of duty
by stopping on his way be converted into a journey made in the course
of his employment.”

In Lote v. Hanlon (1907) 7Pa, 68 Atl. 525, 10 LR.ANS.
202, it was held that a verdict for the defendant had been properly
directed where the only evidence adduced by the plaintiff, who had been
run down by a automobile, was that the vehicle belonged to the defend-
ant, and that, at the time of the accident, it was being driven by a man
regularly employed by the defendant as a chauffeur; while on the other
hand the testimony of the defendant shewed it had been taken from his
_garage without his permission, in pursuance of an arrangement made
by the chauffeur to give some friends of his a drive. Discussing the
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of whether they were, at the time when the injury was inflicted,
under the charge of those parties themselves or their agents or
servants.®

This contention, however, has been rejected.*

evidential significance of the fact that the chauffeur intended to procure,
during the excursion some spark plugs for use in connection with the
automobile, the court said: “It is clear that this purpose was simply
incidental to the evening’s trip, and was suggested by consideration
of the driver’s own convenience. The main purpose of the drive was
for the pleasure and emjoyment of the driver and his selected friends,
The persous invited by him resided quits a distance from each other, and
in assembling them the driver, at the start, wuas obliged to go a con
siderable distance in the opposite direction from where the supply store was,
It was after all were in the machine that the accident happened, bug
it was while he was at a peint further from the supply store than was
his starting point. But had it happend while on the direct route to the
store, even though the obtaining of sparks. was the main purpose of
the drive, this would not have made it an errand on the master's busi.
ness, without some evidence that it was taken with the knowledge and
approval of the master. Thers was not a particle of evidence in the
cage that the use of the machine for such purpose had ever been allowed
by the master. The most that appeared was that the driver had been al
lowed on some occasions to purchase the necessary supplies Ior the
machine at this store on the master’s credit; but none that he had ever
used the machine in going to the store to get them, or that he ever em-
ployed it in any w~ay except as vdered by the master in connection with
each particular cceasion. So far as appears, the use of the machine by
the driver on the evening when the accident ceeurred was wholly un-
licensed, was for his own convenience and pleasure, and therefore entirely
apart from his master’s business.”

In Carl Corper B. & M. Co. v. Huggins (1901) 96 IIl. App. 144, n ser
vant engaged to solicit customers for its beer, used a comveyance of
his in performing this service. On the day that plaintiff was injured,
the servant had obtained a release from work until the next day. He was
requested by a bookkeeper of the defendant to get beer stamps, and bring
them with him the next morniig. Having purchased the stamps he weut
to a saloon, where he remained until he became intoxicated, and on his
way home ran sgainst plaintiff. Held, that these facts are insufficient to
shew that such employé, at the time of the collision, was so far engaged
in defendant’s employment as to make the latter liable for his negli
gent act.

* Rylands v, Fleteher (. 73) L.R. 3 HL. 330, 87 L.J. Exch. 161, aff’g
L.R. 1 Exch. 265.

*Slater v. Advance Thresher Co. (1908) 07 Mimn, 305, 5 L.R. ANS
308, 107, N.W, 133, followed in Jones v. Hoge (1007), 14 LR.AN.S 214,
62 Pae. 533
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11, Inji.\ry inflicted on a journcy undertakenm partly on behalf of the
master, and partly for the servant’s own purposes.— Where a servant
receives permission to use his master’s vehiele or horse onm a
journey which he desires to make for his own purposes, and at
the same time agrees to perfor - during the journey some act
on behalf of the master, the responsibility of the master for the
pegligence of the servant in respect of the management of the
vehicle or horse durivg the journey is ordinarily a matter to
be Jdetermined by the jury upon a consideration of the whole
evidence,?

12, Liability >f a master in respect of Imjuries wilfully inflicted—
Under the common law procedure damages for personal injury
wilfully inflicted by a servant cannot be recoverd from his mas-
ter, this doetrine being the vecessary consequence of two techni-

'In Cormick v. Digby, (1878) 9 Ir. R, CL. 557, & herd got leave
from his master to go for the day to a neighbouring town to transact
busiiess of his own, and borrowed b!: master’s horse and tax-cart for the
purpose. FHe afterwards proposed, and the master assented, that he
should bring home some meat irom the town for the master. He drove
the horse and tax-cart so negligently that he injured the plaintiff. Held,
upon the evidence, it could not be held as a matter of law, that the
master was responsible for the negligence of the servant. Palles, C.B.,
tajd: “Either of two inferences can be drawn from these facts, viz.
(1st), that the services of Conlan as herd were dispensed with for the
day, upon the terms of his bringing the meat from Mullingar, or (2nd),
that by the arrangement the scope of his employment as herd was, for
this day extended, so as to include the set of ecarrying the meat, al-
though his other services were not required for the day. In the one case,
the obligation to bring the meat would have been independent of the
service; in the other the scope of the employment would be extended so
as to include the act. If the jury adopted the firet view, the act in
question would not have been the aet of (onlan as servant of the de-
lendant; if they arrived at the second conclusion the contrary result
would follow, and the defendant would be liable. In my opini~nm, it was
for the jury to determine, as an inference of fact, the true effect to
be attributed to the new arrangement as affecting the previous wnployment
of Conlan.”

In Haywood v. Hamm (1904) 77 Conn. 158, 58 Atl. 158, testimony
given by the defendant, that on the day in question his son was in
¢harge nf the horse which eaused the injury, and was using i fo attend
to some of his business and probably sowe of his fathers’ also, was held
to be prima facle proof of his agency.

a o g owtd kA XY
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cal rules of pleading, viz.,, that an action in the ease cannot be
maintained in vespeet of such an injury? and that
an action of trespass lies only against the tortfeasor
himself, or a person hy whose orders or with whose agFent the
tort was committed.? This doetrine has several times been ap.
plied with reference to claims based on the misconduct of
drivers.? In some jurisdietions it survived for a while the aboli.
. tion of the old forms of action?® But, speaking

i Savignac v, Hoome (1795) 6 T.R, 125.

? Morley v. Guisford (1785) 2 H. Bl. 442 (master not liable in trespass
for a tort not done at his command} ; McHanus v. Orickett (1800) 1 East,
1068 (master not liable for the act of a servant who wilfully drove his
carriage against that of another party without his direction or assent);
MeLaughlin v. Pryor (1842) 4 M. & (. 48 (master linble in trespass, as
the evidence shewed that the tort was done with his assent); Priller v.
Voght (1851) 13 Il 277 (master not liable for wilful tort unless he ex.
pressly commanded it).

In Wright v. Wilcor (1838) 19 Wend, 343, the plaintiff’s son, & young
lad. had taken hold of the side of the defendant’s wagon for the purpose
of getting on to it, ns the driver had been invited to do. The driver was
cautioned by a by-stander that, if he did not stop his team, he would kill
the boy. He paid no attention to this warning, but whipped his horses
into a trot, the consequence being that the boy fell and was run over. A
verdict for the plaintitf was revaised on the ground that the jury had
been wrongly instructed that the defendant was answerable whethor the
injury was wilful or only attributable to negligence. The court laid it
down ecategorieally that “the dividing line is the wilfulness of the act
But this doetrine no longer prevails in New York., See cases cited in
note 3, infra.

3In Metealf v. Baker {1874) 57 N.Y. 862, the referee found thac de
fendant’s servant “violently, negligently and carelessly” drove the baker's
wagon of defendant against the plaintiff's earriage, ete., “with great fores
and violence.” throwing plaintiff upon the pavement. Defendant's counsel
eleimed that the finding was to the effect that the aet of the svrvant
was wilful, and therefore defendant was not liable. Held, that the find:
ing did net import a wilful ret. but simply negligence; that the words
“with great forec aud violence” and “violently” were used only to ex
press the rapidity of driving and tha evect of the concussion, This case
in its earlier stages is reported in Mer If v. Baker (1871) 2 Jones & 8
10, aff’d 52 W.Y. 648 (moemo.),

Having regard to the extremely narrow ground upon which the Hahil-
ity of the defendant was affirmed in the above case, it sesing rensonable
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generslly, it may be said that, except in the states
and countries where those forms are still preserved, the

to infer that the court must have proceeded upon the assumption that the
plaintiff could not have recovered if the act in question had been speci
fienlly found to be “wilful.” That this position, however, if it was in
point of fact adopted, was scon afierwards abandoned is apparent from
Cohen v. Dry Dock, EB. & B. R. Co. (1877) 63 N.X. 170, aff’g
(1876) 8 Jones & 8. 368, plaintiff, while travelling in a buggy along a
street in the city of Now York, was stopped by a blockade of vehicles
just as he had crossed defendent’s track. The rear of his bugzy was so
near the track that a car could not pass without hitting it. A car came
up, the driver of which, after waiting a moment or two, ordered plain-
tiff to ‘get off the track.! Plairiiff was unable to mmove either way, and
g0 notified the driver, who repl..d with an oath that he was late, and
that, if plaintiff did not get off he would put hini oif. Immedintely
afterwards he drove on, striking and upsetting plaintiff'a buggy, and in-
juring him, Held, that the evidence did not authorize a finding as matter
of law, that the act of the driver was with a view to injure plaintiff,
and that therefore a disinissal of the complaint was error. The court said:
“If he acted recklessly (and that is the most that can be said here), the
defendant was responsible for his acts. He was not seeking to acenmplish
his own ends. He was seeking to make his trip on time, and for that pur-
pose. and not for any purpose of hizs own, sought to remove plaintiff’s
buggy from the track. 1t eannot be aaid to be clear, upon the fnets proved,
that the act of the driver was dora with a view to injure the plaintiff,
and not with a view to his maater s service. e may have supposed that
the plaintiff wounld get off from the track in time, or that he could
erowd him off without injury. The evidence shuould at lenst have leen
submitted to the jury. They were the proper judges of the miotives and
purposes of the driver, and of the character and quality of hi. acts”

The veasoning of the court and the decision in the cnse laat cited,
is manifestly based upon the assummption that there is an essential dis-
tinction so far as the emplover’'s liability i= concerned, between wilful
acts which are and which are not done in the course of the servant’s em-
ployment, That distinetion is reflected atill more clearly in Mott v. Con-
sumera Iee Co. (1878) 73 N.Y. 843, An action brought for iujeries caused
by the act of & servant in driving his master's wagon against plain-
tif's carringe had been dismissed by the trial judge on the ground that,
as the plaintiff’s witness bad testified that the servant had driven pur-
posely, it was apparent that the injury was oceasioned by a wilful and
mulicious act, The Cowme of Appeal granted a new trial, holding that
the language thus used by the witness was a mere expression of opinion,
and that the quality of the driver's act was a question for the jury.
The following remarks were made: “The rule recognized in all the recent
cases, and which does not materially conflict with any of the older deei-

13
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right o. recovery is dstermined with reference to the broad
prineiple, that the wilful acts of 8 servant are imputable, or

sions, although it may qualify some of the Intimations and casual expres.
sions or illustrations of tho judges, is that for the acts of the servant with.
in the general scope of his employment while engaged in his master's busi.
ness and done with a view to the furtherance of that business and the
master’s interests, the master will be responzible whether the act be done
negligently, wantonly, or even wilfully. The acts for which the master
will not be liable are such as were not done in the course of the service
and were not such as the servant intended and believed for the intereat
of the master. There are intimations in several cases of authority that
for the wilful acts of the servant the master is not responsible. But
these intimations are subject to the material ) dification that the acts
dazignated ‘wilful’ are not done in the cause of the service and were not
such as the servani intended and believed to be for the interest of the
master, In such case the employer would not be excused from liability,
by reason of the quality of the act.”

In Curley v, Eleciric Vehicls Co. (1802) 88 App. Div. 18, 74 N.Y. Supp,
35, the cab-drivers who frequented & certain stand in New York, the line
of which extended along A. street to the corner of B. street, which
intersected it at right angles, and then duown the latter street, were accus.
tomed, upon their arrival, to p’.ce their cabs at the end of the line in
B. street. Just as the driver of a hansom-cab belonging to the plaintift
reached the stand on the day in question, the rear cab in the line on A.
street was driven away; and observing this he waited for a few moments
to ses whether the line would close up. At that time one of the defend-
ant’s electric cabs occupied the head of the line on B. street, a position
which some of the drivers preferred. The plaintif’s driver, after waliting
several minutes, saw no indication of any intention on the part of the
defendant's driver tu teke the vacant position, and drove &eross the street
and occupled it himself. He stopped the bansom, with the horse's head
about three feet from the cab in front. Thereupon the defendant's driver
mounted his cab and came around on A, and told the plaintiff’s driver
that that was his place and to move out or back up. The plaintiff's driver
made no effort to comply with his requeat and held the place. The defend-
ant’s driver then cut in ahead of plaintif’s vehicle and backed into his
horse, knocking or crowding the horse onto the sidewalk and inflicting
substantial injuries, Held, that the jury would have been justified in
finding that defendant’s driver was acting in the course of his employ-
ment and for the purpose of furtheriug his master’s business, and that the
defendant would be liable whether the injury was wilfully or negligently
inflicted.

In Dealy v. Coble (1908) 112 App. Div, 208, 98 N.Y. Supp, 452, where
ths driver of the defendant's sleigh struck and injured a boy who had
jumped on the runner a verdict for the plaintiff was held o be proper,
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not imputable to his master, according as they are or are not
within the scope of his employment. The decisions collected in
the note below will shew how that principle has been applied in
cases of the type now under discussion.*

upon evidence which tended to shew that the tortious act was done by
the driver in attempting to put the boy off the vehicle, that he used more
force than was necessary; and that the boy, after having jumped off to
avoid the first blow aimed at him, had continued to run along holding the
back of the sleigh with his hands, with the evident purpose of getting on
the runner again.

In Cleveland v. Newsom (1880), 45 Mich. 62, it was held that the trial
judge had correctly instructed the jury that, if the servant had “wantonly,
wilfully, and intentionally” rum over the plaintiff, he would not have
been within the scope of his employment. This ruling would seem to
be a categorical recognition of the doctrine referred to in the text. In
Wood v. Detroit City R. Co. (1884) 52 Mich 402, 18 N.W. 124, the same
court, in the course of its opinion, remarked that if the gravamen of the
action had not been negligence, the facts were such as might have rendered
it necessary to determine whether the defendant was responsible under
cases like Wright v. Wilcow, supra. This remark would seem to evince
some jnclination to abandon the doectrine applied in the earlier case.
But the position of the court still remained uncertain, when it was re-
viewing the facts in Vernon V. Cromwell (1895) 104 Mich. 62, 62 N.W.
175. There it refused to declare that, if the evidence had conclu-
sively established the fact that the servants in question had been “volun-
tarily running” the horses which came into collision with the plain-
tif’s carriage, the defendant would not have been responsible. The latest
decision by this court which bears upon the subject, Canton v. Grinmell
(1904) 138 Mich. 590, 101 N.W. 811, proceeded upon the assumption that
the defendant would be liable for an assault committed by his truck-
man, if within the scope of their employment. The position thus taken
may, perhaps be regarded as indicating a definitive abandonment that
wilful and negligent acts stand upon a different footing.

In Limpus v. London General Ommibus Co. (1862: Exch. Ch.) 1
H. & C. 526, 9 Jur. N.S. 333, 11 W.R. 149, 32 L.J. Exch. 34, 7 L.T.N.S,
641, a driver of an omnibus while driving his master’s omnibus, on one
of its trips from A. to B, in regular course, at a point in the road, wil-
fully and on purpose, and contrary to the express orders of his master,
wrongfully and illegally endeavoured to hinder and obstruct the passage
along the road of another omnibus belonging to a rival proprietor, by
drawing his omnibus across the road. Martin, B., directed the jury, that
“if they believed that the real truth of the matter was that the defend-
ant’s driver, being dissatisfied and irritated with the plaintifPs driver,
whether justly or unjustly, by reason of what had occurred, and in that



574 CANADA LAW JOURNAL,

13. Liability considered with reference to the element of ownership.-~
(a) Vehicle or horse owned by master—It is always

state of mind acted recklessly, wantonly, and improperly, but in the
course of his service and employment, and in doing that which he be-
lieved to be for the interest of the defendants, then the defendants were
responsible for the act of their servant; that, if the act of the defend-
ants’ driver, in driving as he did across the road to obstruct the plain-
tiff’s omnibus, although reckless driving on his part, was nevertheless
as an act done by him in the course of his service, and to do that which
he thought best to suit the interest of his employers and so to inter-
fere with the trade and business of the other omnibus, the defendants
were responsible, that the liability of the master depended upon the
acts and conduct of the servant in the course of the service anhd em-
ployment, and that the instructions given to the driver not to obstruct
another were immaterial; but that if the true character of the driver’s
act was that it was an act of his own, and in order to effect a purpose
of his own, the defendants were not responsible.” These directions were
held to be correct, and a verdict for the plaintiff was sustained. Cromp-
ton, J., said: “It appears by the evidence of the driver that he was
driving the defendants’ omnibus in an improper way, for, without intend-
ing to touch the horses of the plaintifi’'s omnibus he drove so near to it,
for the purpose of keeping it from passing him, that he caused the
accident. It is not necessary to say what would have been the case if the
driver had used the omnibus so as to block up the road; as it is, I
- cannot see that the direction of my brother Martin was necessarily wrong.
If the matter had come before us on a motion for a new trial, it may be
that I should have agreed with my brother Wightman, for the question
~ might have been presented in such a way as to bring it more clearly be-
fore the jury, and it is possible that some expressions of the learned
judge, may have led them to a wrong conclusion. But the question now
is, whether any of the exceptions shew that the learned judge was wrong
in point of law. Throughout his summing up he left it to the jury to
say whether the injury resulted from an act done by the driver in the
course of the service and for his master’s purposes. That is the true
_criterion.” Willes, J., after expressing his approval of the statement of
Martin, B., with regard to the immateriality of the fact that the defend-
ants’ driver had been specially instructed not to obstruct any other
driver, proceeded thus: “But there is another comstruction to be put
upon the act of the servant in driving across the other omnibus; he
wanted to get before it. That was-an act done in the course of his em-
ployment. He was employed not only to drive the omnibus, which alone
would not support this summing up, but also to get as much money as
he could for his master, and to do it in rivalry with other omnibuses on
the road. The act of driving as he did, is not inconsistent with his em-
ployment, when explained by his desire to get before the other omni-
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competent to shew that the defendsnt was the owner

PREERERERS AR

bus” Byles, J. said: “The direction amounts to this, that if a servant
acts in the prosecution of his master's businesz for the benefit of his
master, and not for the benefit of himself, the master is liable, slthough
the act may in one sense be wilful on the part of the servant.”” Black-
burn, J., said: “It is admitted that s master is responsible for the illegal
act of his servant, even if wilful, provided it was within the scope of
the servent’s employment, and in the execution of the service for which
he was engaged. That the learned judge told the jury, and perfectly
accurate, but that alone would not be enough to guide them in coming
to a correst eonclusion. . . . . No doubt what Mr. Mellish said is
correct; it is not universally true that every act done for the interast
of the master is dome in the course of tlhe employment. A foutman
might think it for the interest of his master to drive the coseh, but no
ene could say that it was within the scope of the footman’s employ-
ment, and that the master would be liable for damage resulting from the
wilful act of the footman in taking charge of the horses. But, in this
case, [ think the direction given to the jury was a sufficient guide to
enable them to say whether the particular act was done in the course of
the employment. The learned judge goes on to say that the instructions
given to the defendants’ servant were immaterisl if he did not pursue
them (upon which all are agreed); and at the end of his direction he
points out that, if the jury were of opinion ‘that the true character
of the act of the defendants’ servant was that it was an &et of his own
and in order to effect & purposs of his own. the defendants were not
respousible.’  That meets the case which I have already alluded to, If
the jury should eome to the conelusion that he did the act, not to fur.
ther hiz master’s intereat or in the conrse of his employment, but from
private spite, and with the intention of injuring hia enemy, the defend.
ants were not responzible. That removes ul! objections, and meets the
suggestion that the jury may have been misled by the previous part of
the summing up.”

In Howe v, Newmareh {(18668) 12 Allen, 49, the plaintiff’s evidence
tended to shew that, when he was about twelve feet away from » baker's
wagon which was stunding on the sidewalk alung which he was passing,
the driver syddenly ran out of a house, threw hix basket upon the
wagon, and jumped to get on th seat, amd that the horse immediately
started and struck the plaintif as he was trping to esecape. It wos held
that the court had erruneously refused an instruction, that “if at the
time of the injury the defendants’ servant was engaged in the busi-
ness of the defendant, and within the scope of his duty. as such erpvant,
and he drove the horse over the plaintift and did him an injury; the
defendant {8 responsible, whether the act was Jonw wilfully or negligently.”

In Brows v. Boston 1. Co. (18013 178 Mass, 644, 30 N.E. 044,
where children whe had breken an ice axe belornging to defendant while the
driver of defondants’ jce-wagon was absent, were injured by the punishment
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of the vehicle or horse which the actual tortfeasor was managiug

inflioted on them by him when he returned, defendant was held not to be
Hiable. The court said: “The ground on which the plaintiffs contend that
the defendant is liable for 8prague’s acts in beating them with the hardle
of the ice-axe is that, from what Sprague said at the time, the jury were
warranted in finding that he punished them in whole or in part for
the purpose of making it easier for him to deliver ice from the defend.
ant’s ice cart in the future, without an assistant and with alight care of
the tools, and therefore the case iz brought within Howe v. Newmarch,
12 Allen, 48. But in this case Sprague's attack on the boys was an act
of puniahment irnflicted for a past injury to his master’s property, and
not in doing an act which he had to do if he performed the duty owed
by him to his master. It is not within the scope of the authority of ¢
servant, to whose cuatody his master’s property has been confided. ta
undertake to seoure it from future injury by committing the illegal nct of
inflicting personal chastisement on persons who have done .amage to it
in the past.”

In OMicago Oity R. Co. v. Moak (1881) 44 Iil. App. 7, it waa held that,
the mct of the driver of a atrest car in slapping with his lines at o boy
who was runuing along the street opposite and near to the car platform
was not within the scope of his employment.

In Dinamoor v. Wolber (1808) 85 IiL. App. 152, where the servaunt of
s farmer drove his master's wagon on the wrong side of the road and
brought it into collision with another vehicle, the master was held to be
Jiable irrespective of whether the tortious aet was wilful or merely negli-

nt.
o Inn Bekert v 8t. Lowis Transfer Co. (1876) 2 Mo. App. 38, where a2
verdiet in favour of s perion who had been runm over by defendant’s wagon,
the court explieitly rejocted the doctrine that & master is not liable for
the wilful aet of his servant,

In Rchaefor v. Oeterbrink (1888) 67 Wis. 485, 58 Am. Rep. 875, a ser
vant had driven his master’s leigh agaiust the plaintiff’s, an exception wc-
taken to the refusal of the court to subrit to the jury the question whether
the servant’s conduct wea wilfu] and to instyuct thom, that, if it was wilful
the plaintiff could not recover &s against the master. Defendant’s counsel
veliei upon the argument that the rule under whieh s earricr is liable for
injuries caused to s passenger by the wilful acts of his servant, was not
applicable to & esse like the one under veview. Discussing this contertion,
the eourt said: “Two teams upon & public highway, each with a-sleigh or
vehicle, coming in close proximity to each other, the driver of each most
certainly owes & dudy to those riding with the other. That duty is created
by law, and requinw each driver to proceed with eare and eireumspection
and with reference fo the shifting situation of the other. When such
driver is & servant aeting within the course wnd seope of hiz employment,
then sueh duty rosts upon the master as well as the servant. Limpua v.
L. G. O, Ce. 32 Law J. Exeh. (N.8) 34. The employer in such cuse, belng
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at the time of the aceident ia question® If it ap-
pears not only that he was such owner, but salso, that
the tortfeasor was hired to discharge the function of manage-
jent, a primé facie presumption arises that he was acting
within the scope of his employment when the injury was in-
flicted.® But evidence of the defendant’s ownership is not of

[

responsible for the performance of such duty by his delegated agency,
can no more escape lability for auch failure when it occurs through his
agent's gross negligence or wilful misconduct, t: >n he can when it is by
reason of his agent’s want of ordinary care. Such being the law in this
state, the refusal to submit or inatruct as thus requested was not error,
because the jury were expressly charged, in effect, that in no event could
they allow louis any punitory or exemplary damages, nor anything more
than compensatory damages. 'This entirely eliminated from the case the
question of wilful misconduct.”

In HoKay v. Irvine (1882) 11 Biss, 168, a Nisi Prius cnse, the jury
were jnatructed thet .he owner of & race horse is liable for the act of his
jockey in intontionally fouling another horse in & race

In Hawes v. Knowles (1873) 114 Mass. 518, 18 Am. Rep. 383, it was
beld that, where the injuricus aet of a servant who, in the course of his
employment, drives against the carriage of another person is wanton as
well as heedliess, his conduet will enhance the damages against the master.

' n Sibley v. Nason (1007) 188 Mass, 125, 81 N.E. 887 (plaintiff while
rightfully on the running board of an electric car was struck by the hub
of the wheel of & wagon}.

3In Beard v. London Gen. Omnibus Co. (1800} 2 Q.B. (C.A.) 530, 83
L.T.N.S. 362, Romer L.J., remarked: “If n omnibus belonging to the
defendant company i3 being driven along .. London street by a driver
who appears to be authorized to do so, I think thers is & presumption
that he was suthorizmd te drive.”

In Rumpf v. Frech Food & Ice Co. (1807) 7 New So. Wales, St. Rep,
380, 24 W.N. 50, it was proved that a boy by whose negligence in riding
2 horse the plaiatiff was injured, was in the employ of the defondant;
that the horse he rode belonged to the defendant; that he was carrying
an empty milk-ean; and thst the defendant was carrying on business as
a milkman, Held, sufficient evidence fo throw on the defendant the ouus
of proving, if they could, that the boy was not at the time of the acci-
dent acting in the course of hiz employment.

In Curley v. Electrie Vehicle Co. {1802} 48 App. Div, 18, 74 N.Y.
Supp. 35, & primk facie case was hold to have been made out, where the
testimony shewed that the driver of the electrie cab which collided with
pleintif’s horse had upon his hat a plate with the words, “Electric
Vehicle” and & number; that the same words were upon o plat. upon the
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itself sufficient to ereate that presumption.® Such evidener
is equally consistent with the inference of a bailment, graty .
ous, or otherwise,* or with the inference that the instrumentality

enb; and that the drivers in the empioy of the defendant from the time
it began business, until the month of June before the accident, wore g
similar inseription upon their hats,

The doctrine stated in the text was also afirmed in Stewart v,
Baruch {1803) 93 N Y. Bupp. 161, 103 App. Div. 577. But there it was
heid that the weight of evidence shewed that the chauffeur of an auto-
mobile was using it for his own purposes.

A different doetrive was applied in Sarver v, Mitchell (1807) 35 Pa,
Super. (t. 68, where, in an action nagninst the owner of ar automobils
for causing the death of a child while the automobile was in charp . of
the owner’s chauffeur, it was held that ev. :nee of the ownership uf the
machine was nct sufficlent in itself to charge the defendant with liability,
but that the plaintiff must go further, and shew that the machine was being
used in the course of the master’s business.

‘In Baird v. Hamilion 1 Se. Sess. Cas. 797, the following remark« were
made by Lord Glenlee: “There is something founded in owr latute which
views the mere conneetion of dominion as inferving a lability for
fnjury donme by anything whieh i cur property. I do not juatify the
feeling, but it iz a natural one, ana we see it exemplified in the doctrine
of deodand; and there is a great deal in the sumple ground that the dam.
age was done by the defender's horse and cart, whon no one was ;ooking
after them; mor is it s sufficient defence for the party to say, “I hired o
sorvant te ettend to it. The master is liable for the carelessness of his
servant, It is sssential, however, that the damage should arise from the
way and manner of doing the master's work. For suppose a servant
takes offence at another man, and horsewhips him, thoup at the time
he is conducting his master's cart, yet the damage i3 not inflicted in
the deing of it—he is acting for himself, and the master i3 not liable.
But in this case the injury was done by the defender’s horse nad cart. and
by the negligence of his servant.”

Powell v. MeGiynn (1902) 2 Ir, R, (C.AL) 1564, 194, 224, In that case,
where the plaintiff was knocked down and iujured by a runaway posy
attached to a trap. which hed heen driven by M., but was left stanling
by him in the street when it took fright, the pony and trap were the
property of B. L-id, by the Court of Appeal. that there was no evidenee
te wapport the finiing in favour of the plaintiff, that no presumption of
the ralationship of master and servant arcse from the fact of M. driving
B.s pony and trap; that the offer to pay expenses was made on the basis
of B. having lent the pony and trap to M., and could not be (reated as
an admission of lixbility on another hypothesis; that the evidence offered
being at leas. equally consistent with a state of facts on which B, would
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was being used without the knowledge or consent of the owner.®

pot be liable, be was entitled to o nonsuit or a direction in his favour.
Fitegibbon, LJ., says: “No doubt, ownership of thething which does the
mischief often supplies prima facie evidence sufficient to make the owner re-
sponsible for the damage. If we refer, for example, to the barge ¢ . nmnlbus
ewses, the psrson in charge was manirestly acting as the servant of someone,
and presumably the ,wner. In such cases it is more frequently a question
of the identity of the master, than of the existence of the relation of
mester and servant between the negligent person and somebndy else. Here
s runaway pony did the mischief; the pony bhelonged to Bradlaw; the
use of the pony and trap had been given by Bradlaw to MeGlynn; and
the injury oceurred while McGlynn was in charge. But nothing further
was proved.”

Iu Braverman v, Hart (1007) 103 N.Y. Supp. 107, it was held that the
owner of an automobile was not liable for an injury caused by \he negli-
gence of a person not under his control or direction, to whom he had
delivered the machine under an agreement that he was to use it for
nire, and pay thte purchase price out of the mouney derived frum its use.

In Shields v. Edinburgh € G.R. Co. (1856) 18 So Sess, Cas. 2nd Ser.
1108. the defendant was held not to be liable for injuries inflicted by the
defendants’ van and horse while they were being driven oy the servant
of an independent contractor,

*In Lewis v, Amorous (1807) 3 Ga. App. 50, 58 SB.E. 338, where the
dec'sration in an nction for the death of 2 chiid who had been run over by
an automobile alleged that the Jefendant “permitted onc, P, lo take and
run it,” a demurrer was held to have been properly sustained. The effeu.
of the deision so far as the substantive rights of tue pluintiff were con:
cerned was staied as follows: “The nwner or kecper of an automobile will
not be held liable for a negligent homicide committed therewith in a publie
street by o purson old enough to be diseveet and responsible in the cyes
of the law, who took the machine, without the knowledge of the former,
from u shop or garage where it had been left, aliheugh t}¢ person who
thus took and drove the machine was inexperienced in its operation and
unlicensed to rum it, notwithstanding the leaving of the aulomobile at
the shop or garage furnished the opportunity whereby such person got
possession of it.

In Boran v. Thomson (1907) T4 N.ILL. 445, 66 Atl 897, the enurt thus
diseussed the sufficiency of the declaration: *“The first and third counts
plainly disclose no cause of action. They are apparently based upun tbe
erroneous sssumption that, because the defendsnt loaned his motor vehiele
to some ome over whom he had ne direction c¢r control at the time of
the accident, he shall bs held liable tor tb mere loaning. But ne such
Hability resis upon bkim. . . . These counts contain no sllegatirn
that the vehicle was used at the time in the owner's business; nor i
there any allegation therein tlLat the vehicle was under the comirol or
management of the defendant, or that the person driving il was under
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(b Vehicls owned by servani or third person —
If the rest of the evidence is susceptible of the construetion that
the tortious act complained of was within ths scope of the ser.
vant's employment, the mere faet that the vehicle or horse
which he was managing when the injury was inflicted belonged
to himself or a third person will not prevent the aggrieved
party from recovering. The saction is deemed to be maintain.
ablz, according as his use of those instrumentalities was or was
not authorized, expressly or impliedly, by the master.®

the control of the defendant, or that the relationship of master and servant
existed between the defendunt and the driver. The sesond count, however,
although loosely drawn, we think may stand. It alleges that the defen.
dant did negligently direct, consent, and sllow the motor vehicle to b
operated by & member of his family, and that, while such person wu
operating the same for the defendant, the accident was ecaused by the
carelesaness, negligence and incompetency of the person so operating the
same, It in effect avers the relationship of master and servant, amd
that the accident waa caused by the negligence of the servant while
operating the motor vehicle for the muster.”

*In Paiten v. Res {1857) 2 C.B.N.B. 808, 26 L.J.C.P. 235, 8 Jur. NS,
882, 40 Eng. L. & Eq. 328, whcre the genernl manager of a herse-dealer
drove hiz own gig against plaintifi’s horse, while he was on his way to ool
leet a debt due to his master and afterwards to consult a doctor, the ques.
tion whether the defendant was linble was held to have been properly
submitted to the jury, although the vehicls belonged to the
servant himself and there was no evidence of any express com-
mand from the servant kimself to use it on the given oces
sion. Cockburn, CJ.,, was of opinion that any significance which
might otherwise have been atimched to these elements wss overcome by
that part of the evidenmce which shewed that the vehicle and horse »
kept by the defendant free of charge to the servant, and ordinarily used
by him in the performance of journsys about his master’s business, and
that the master was cognizant of the course which his servant
was pursuing at the time, and did wnot dissent. Having re
gard to these circumstances snd the nature of the business, the
employé must be assumed to have had auvthority to exercise his discretion
as to the mode of performing his duty to his wmaster. Willlams, J., ad-
vesting to the exception takem, that the tr'al judge had misdirected the
jury in not leaving to them the question whether the horse and gig driven
by the mansger were used by him on his master’s business, at tae in-
stance and oxpress request of the defendant, observed: “It clearly i not
necessary in cases of this sort that there should be any ezpress request;
the jury may imply & request or sssent from the general nsture of the ser-
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14, Liability as affected by special statutes—With reference to
an English statute which enacts that a magistrate
may, in summary proceedings, inflict a penalty upon the
driver of a hackney carriage or a metropolitan stage carriage,
and also provides that compensation may be awarded, either
against the driver’s employer or the driver himself, to the party

vant’s duty and employment. There was ample evidence of such implied
request or assent here.”

In Turcotte v. Ryan (1907) 39 Can. Sup. 8, affirming Que. Rep. 15
K.B. 472, where T., an employé of D., while in discharge of the duties
of his employment, driving his own horse attached to a vehicle belonging
to his employer, who also owned the harness, negligently caused injuries
to C., which resulted in his death, it was held that the master and servant
were jointly and severally responsible in damages. In the lower court the
ground upon which the master’s liability was disputed by counsel was
that the master could not exercise any supervision over the work. This
ground was clearly untenable if the tortfeasor was to be regarded as
standing in the relation of servant to the defendant, for the purposes of
the jourmey in question. It was, however, a point open to argument
whether he was not simply a bailee in respect of the vehicle, and the
rationale of the dissenting judgment of Lacoste, C.J., in the lower court,
was that this was really his position. But in view of the fact that he
was driving in the discharge of the duties which he had been engaged
to perform, such a conclusion could, it is apprehended, only have been
justified by clear and specific evidence that he had ceased for the time
being to be a servant. Such evidence is not disclosed by the report.

In Goodman v. Kennell (1827) 3 Car. & P. 1687, 1 Moore & P. 241,
a person occasionally employed by the defendant as his servant, being
sent out by him on his business, took the horse of another person, in
whose service he also worked, and, in going, rode over the plaintiff. At
the trial, it was left for the jury to say, whether or not the horse was
taken by the servant with the implied consent or authority of the defen-
dant. The following statement made by Parke, J., to the jury must be
taken with the qualifications indicated by the footing upon which the
case was thus submitted to them: ©I cannot bring myself to the length
of supposing that, if a man gends his servant on an errand, without
providing him with a horse, and he meets a friend who has one, who per-
mits him to ride, and an injury happens in consequence, the master is
responsible for that act.” A new trial was moved for, but refused.

In Wilson v. Pennsylvania R. Co. (1899: N.J.L.) where damages were
claimed for injuries sustained in a collision with a wagon belonging to
an express company, driven by a person employed by a railway company
to carry the mail-bags, which had previously been carried on foot or in
a push cart, it was held that a nonsuit was proper as there was no evid-
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aggrieved by the misconduct, it has been held that the accept.
ance of compensatior. by that pax y precludes him from after
wards maintaining an action for damages, even though he may
not have understoed the logal offect of the asceptence, and the
gompensation is not adequate to the damage done.!

It has been held that the Massachusetts enactment (Hev,
Stat. ch. 51, § 3) which imposes a peuanlty upon any person who
violates the rules preseribed for the vegulation of traffic in
highways, and also provides that he shall be liable for all dam.
ages sustained by reason of his offence, does not operate so as
to preciude the injured party from maintaining a sommon law
action against the master of the tortfeasor.?

ence that the company furnished the wagonm or authorized or even knew
of its use.

In Shelton v, Toronto (1887) 13 Ont. 138, a servant
who had been dispatched to procure a wrench for the purpose of shutting
off the water from a street hydrapt which had burat, had, without the
knowledge or consent of defendants, wrongfully iaken possession of a horse
and buggy belonging to defendants’ city commistioner, und therewith ran
down the plaintiff, Held, that defendants were not linble.

1 Wright v. London Gencral Omnibus Company (1877) 46 L.J., Q.B. Div,
429; 25 W.R, 847; 2 L.R,, Q.B. Div, 271 (Act of 8 & 7 Vict. ch. 88, § 28},
Cockburn, C.J., said: “The argument most relied on for ‘the plaintiff was
that hes was not a complaining party, and that the componsation was
awarded to him contrary to his wishes, and, sonsequently, the award does
-not bind him, It is true ihat the plaintiff did not origihally ask for
the exerciss of the jurisdiction given by the section, bat in the course of
an inquiry upon a complaint made by other parties, the mugistrate ex-
presses his intention of awarding compensation, and esks if £10 will be
suficient. The plaintiff answers that it will not; but, nevertneless, when
the magistrate proceeds to award this amount to him, he takes it. It
sesms %o me that by taking the £10 he consented to the exercise nf the
jurisdiction, and was bousd by it.”

*Reynolds v. Hanrahan (1868) 100 Mass. 313. The court distinguished
the earlier case, Goodhue v. Die (1854) 2 Gray, 181, where it had been
laid down, in action brought under the s{siute that the mastor was not
Viable for the damages specified therein, there being nothing in the fmuets

iy **ted which shewed that he was in any way implicated in the con-
duct of his servant.

C. B. LABATT.
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REVIEW OF CURRENT ENGLISH CASES.
{Registared in accordance with the Copyright Act.)

HUSBAND AND WIFE—CRUELTY --WILFUL OR RECKLESS COMMUNI-
CATION OF DISEASE BY HUSBAND—fIVIDENCE.

In Browning v. Browning (1911) P. 161, a divorce case, it
was held by Evans, P.P.D., that where a wife allegad cruelty by
her husband in communieating to her a venersal disease, it ir
sufficient for her to prove the fact that she was so infected,
and that the burden is then on the hushand of shewing that the
disease was communicated in such cirecumstances as not to amount
to legal cruelty.

PROBATE-~FOREIGN TESTATOR—ENQLISH AND (GERMAN WILLS—
SEPARATE RXECUTORS—LIMITED GRANT TN PERSONS FNTITLED
T0 GENERAL GRANT,

Re Brentano (1911) P. 172, In this case a testator domiciled
abroad made two wills, one of his property in England, and
the other of his property in Germany, and named separate
executors of eech will. On application for probate by the
executors of the will of the English property, Evans, P.P.D,
held that the usual rule of not making a limited grant to persons
entitled to a general grant, might be departed from, and he
made a grant to the English executors limited to the property
in England and & exterorum grant to the German executors.

WiLL-—PROBATE-—-EXECUTOR NEXT OF KIN—ACTICN BY EXECUTOR
TO REVOKE PROBATE— ESTOPPEL—-LACIIES.

Williams v. Evans (1911) P, 175. In this case a testator who
died in November, 1908, let a will appointing his widow and
the plaintiff, his next of kin, his executors. The widow took
probate of the will in January, 1909, and died the same day. The
plaiutiff did not join the widow in the application for probate,
belicving that the will was invalid on the ground that the
testator was of unsound mind. In Mareh 1509, he consulted his
golicitors as to contesting the will, and was advised that in their
view it was too late to impeach it, and that in any event he
would not bo prejudiced in pr seedings to impeach the will by
taking probate. Accordingly, in May, 1909, he took out double
probate of the alleged will, having at the time knowledge of all
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the facts on which he now claimed to set the -rill aside. He
acted as executor and intermeddled with the estate, and the
question of law was, whether on these facts, either on the ground
of esfoppel or laches, he was debarred from contesting the
validity of the will. Horridge, J., decided that the taking of
probate did not constitute an estoppel, and that there was no
rule of the Probate Court which prevented a person who takas
out prohate from afterwards impeaching the will; and that
there had not been such laches on the part of the plaintiff as to
make it inequitable for him to contest the validity of the will

PRACTICE—DISCOVERY—INQUIRY AS TO MATERIAL FACTS.

Nash v. Layton (1911) 2 Ch. 71. This action was brought to
enforce a charge given for money loaned. The defence was, that
the plaintiff was & money-lender and had not complied with the
Money Lenders’ Act in making the loan for which the charge
was given. The defendent cluimed to ezxamine the plaintiff for
discovery, as to other lcans made by the plaintiff within a rea-
sonable time before the loan to the defendant, and on what
security, ard at what rates they were made, and generally into
the circumstances and terms of such loans. Joyee, J., held this
was inadmissible, but the majoriiy of the Court of Appeal
{Cozens-Hardy, M.R., and Buckley, L.J.) overruled his deci-
sion, Moulton, I.J., dissenting.

SoLiorroR-——LIEN— TRUST DEED—COSTS INCURRED PRIOR TO TRUST
DRED—IDEBENTURE HOLDER, :

In re Dee, Wright v. Dee (1911) 2 Ch. 85, 1In this case a
company having determined to issue debentures to be secured by
a trust deed, the person proposed as trustee appointed a
solicitor to act for him in connection with the trust (the com-
pany being represented by another solicitor), and under this
retainer the solicitor investigated the title of the trust property,
and approved of the trust deed on behalf of the trustee. An
order having been made for taxation of the solicitor’s costs, he
claimed to be entitled as against both the trustee and the deben-
fure holders to a lien on the trust deed for all cosis properly
incurred in relation to the trust, notwithstanding they were
ineurred prior to the execution of the deed. The taxing Master
gave «Feet to this claim, and his decigion was affirmed by Eady,
d., whose decision was also aftirmed by the Court of Appeal
(Cozens-Hardy, M.R., and Moulton, and Buckley, L.JJ.).
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DECLARATORY JUDGMENT—RULE 289—(ONT. JUD. AcCT, 8. B7(5)).

In Burghes v. Attorney-General (1911) 2 Chy. 139 the court
(Warrington, J.) made a declaratory judgment, declaring that
certain forms issued by the Revenue Commissioners requiring
the plaintiff to make certain returns, were unauthorized, and
that the plaintiff was not hound to comply therewith.

ExzcuTOR—PLEDGE BY EXECUTOR OF CHATTELR OF TESTATOR—
PLEDGEE,

Solomon v. Attenborough (1911) 2 Ch. 1569. This was an
artion brought by the trustees of the will of Moses Solomon to
recover & quantity of plate belonging to the estate of their testa-
tor which had been pledgac with the defendants in the foillowing
cireumstances. The testator died in 1878, and by his will ap-
pointed two executors, and gave certain pecuniary legacies, and
his residuary estate to his executors upon trust for sale and dis-
tribution as therein mentioned. In 1892 one of the executors
without the knowledge of his co-executor, pledged the plate in
question with the defendants as security for an advance which
he misappropriated. At the time of the pledge ail the debts
and legacies had been paid, but the residuary esta‘e had not
been completely distributed. Tt was contended by the plain-
tiffs that the pledge in such circumstances was unauthorized
and invalid, because it was claimed that the debts and legacies
having been paid the executors held the residue as trustees; out
Joyce, J., held that, notwithstanding the lapse of time, the
executor had the legal right to pledge the goods in question, and
that the defendants were entitled to hold them subiject to ve-
demption.

POWER OF APPOINTMENT BY DEED OR WILL—E XERCISE OF POWER BY
WILL IN AVOUR OF ALL OBJECTS EQUALLY——SUBSEQUENT AP-
POINTMENT BY DEED TO TWQ OF SEVERAL OBJFCTS—ADEMP-
TI6N—IDQUBLE PORTIONS.

In re Peel, Biddulph v. Peel (1911) 2 Ch. 165. In this casze
a testator having under his marriage settlement a power of ap-
pointment by deed or will in favour of his children, by his will
dated in 1869 appointed equally in favour of all of the children.
Subsequently, by deeds mad. in 1897 and 1901, he appointed a
seventh share to each of two of the children. Ile died in 1910,
and the question arose as to the right of the appointees under
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the will aud deeds, and Joyee, J., held that the rule against
double portions applied, and that therefore the children to whom
appointments had been made by deed, were not entitled alss to
any share under the appointment made by the will,

BAILMENT—BAILEE—CLAIM BY THIRD PARTY TO GOODE BAILED--
Dur: oF BAILEE—NOTICE OF CLAIM TO BAILOR—NOTICE 10
BAILOR OF CLAIM OF THIRD PARTY—ORDER OF MAGISTRATE FOR
DELIVERY OF GOODS~—HUSBAND AND WIFE,

Ranson v. Plait (1911) 2 K.B. 291. In this case the Court
of Appeal have failed to agree with the decision of the Divisional
Court (1911) 1 K.B. 499 (no*ed ante, p. 259). It may be re-
membered goods were bailed to the defendant by the plaintiff,
a married woman, living apart from her husband, who sub-
sequently claimed them, The hailee having refused to deliver
the goods to the hushand was summoned before a magistrate
at the instance of the hushand, he informed the magistrate that
the goods had been left with him by the wife, but though having
ample time to notify the wife of the claim and knowing her
address he failed to do so, and the magistrate, without requiring
the wife to be notified, made an order for the delivery of the
goods to the husband. The defendant relied on this order as a
protection against the claim of the plaintiff, and the Divisional
Court so held; but the Court of Appeal (Williams, Moulton and
Farwell, I.Jd.) eame to the conelusion on the evidence that the
application to the magistrate was a mere matter of arrangement
hetween the hushand and the defendant, and that it was the
duty of the defendant, in the ecireumstances, to have notifled
the wife of her hushand’s claim to the goods, and not having
done 8o, the order of the magistrate was no protection against
her claim. Primd facie Williams, I.J., admits that if the
defendant had acted under the compulsion of the order it would
have heen a protection, but he concludes on the evidence that he
did not really do o, hecanse he was not hound by the order to
deliver np the goods until paid his charges for warehousing
them, and the husband not being able to pay them, he agreed
with him that he, the defendant, should buy some of them and
pay himself out of the proceeds, and in this respect also he did
not sct under the compuision of the order, but by arrangement
Wwith the husband.
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REPORTS AND NOTES OF CASES.

Dominion of Canada,

e e

SUPREME COURT.

———

JoHNsTON v. TaE KiNg, [May 8.

Petition of righi—Contract—Powers of Commissioners of the
Transcontinental Railway—ILiability of Crown—Consiruc-
Hon of statute—3 Edw. VII, ¢, 71.

The National Transcontinental Railway Act, 3 Edw. VIIL e,
71 (D.), does not confer powers upon the Commissioners of the
Transcontinental Railway in respect to the inspection and valua-
tion of lands required for the purposes of the ‘‘Eastern Divi-
sion’’ of the railway; consequently, a petition of right will not
lie for the recovery of remuneration for services of that nature.

Judgment appealed from (13 Ex. C.R. 155) affirmed, IpiNg-
TON, 7., dissenting.

M. Q. MacNetl, fov appellant, Neweombe, K.C.. for re-
spendent,

Ont.] [May 15.
Crry oF Woopstock v. County oF OXFORD,

Municipal corporation-——('ity and county—=Separation—Agree-
ment as to assels—Subsequent discovery of funds not in-
eluded—Action for city's share.

In 1901 the town of Woodstock was incorporated as a city,
and in February, 1902, the city and the county of Oxford entered
into an agreement, ratified by their respective by-laws, pur-
porting to settle all guestions between them arising out of the
erection of the town into a city. This agreement was acted
upon until December, 1907, when the city, claiming to have dis-
covered the existence of a fund of $37,000, collected from the
ratepayers of the several municipalitien composing the county,
which had not been considered in the settlement, brought action
for its share of said fund, but did not ask for rescission or modi-
fication of the agreement.
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Held, afirming the judgment of the Court of Appeal (22
Ont. L.E. 151) that in the absence of fraud or mutusl mistake
the agreement was a bar to such action,

Watson, K.C., for appellant. Bicknell, K.C., and §. G,
MeKay, for respondent. '

Ont.) [May 15,
: Lamvaw v, VAUGHAN-RuvS. :

Timber Heense—Crown lands in British Columbia—Real cstatc
~—Personalty—Contract—Sale—-Erchange—Consideralion—
Layment tn joint stock shaves—Vendor’s lien—Evidence—
Onus of proof--Plsading and practice.

A sale of rights under licenses to cut timber on provincial
Crown lands in British Columbia is a contract for the sale of
interests in real estate, and the timber berths are subject to a
vendor’s lien for the unpaid purchase-money.

The doctrine of a vendor’s lien for unpaid purchase-money
is applicable to every sale of personal property over which g
court of equity assumes jurisdiction. In re Stuckley (1906) 1
Ch. 87, followed. _

In order to protect himgelf against the enforcement of a
vendor’s lieu, a defendant relying on the equitable defence of
purchase for valuwe without notice is hound to allege in his
pleadings and to prove that he became purchaser of the property
in question for valuable consideration and without notice of
the lien. J[n re Nisbett and Potts’ Contract (1905) 1 Ch. 391,
(1996) 1 Ch. 386, followed. Whitchorn Brothers v. Davison
(1911) 1 ®.B. 463, distinguished,

Appeal dismissed with costs.

Nesbitt, K.C,, and Contlec, K.C., for appellart. Travers
Lewds, K.C., for respondent.

(Leave to appeal to the Privy Council was refused on the
29th of July, 1911.)

Alta.] [May 15.
ArpERTA RY. & IRRIGATION Co, v. THE King.

Irrigation—0bstruction of highways—Bridges—Construction of
. statutes.

The North-West Irrigation Aet, 1898 (61 Viet. ¢. 35), pro-
vided by 8. 11(¢), that companies incorporated for the construe-
tion and operation of works contemplated by that statute should
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submit their scheme of works to the Commissioner of Publie
Works of the North-Wegt Territories, and apply to him for per-
mission to construct and operate the works across road allow-
ances and surveyed public highways whizh might be affected by
them; by s. 18, that his approval of the scheme and permission
for construction scross the road allowances and highways should
be obtained previous to the authorization of the works by the
Minister of the Interior, and by s. 37, that, during, construetion
and operation of the works, they should ‘‘keep open for safe
and convenient travel all public highways theretofore travelled
as such, when they are crossed by such works,”’ and construct
and maintain bridges over such works. The Commissioner had
the control of all matters affecting changes in. or obstructions to
road allowances and public highways vested in the local govern-
ment, ‘‘inelnding the crossing of such allowances or publie high-
ways by irrigation ditches, canals or other works.”” On the
approval of the scheme of works in question, the Commissioner
granted permission for their construction and maintenance
~ aeross the road allowances and public highways shewn in the
memorial of the appellants subject to ‘‘the provisions of s. 37
of the said North-West Irrigation Act, and w1thout any special
conditions imposed.

Held, reversing the judgment appealed from (3 Alta. L.R.
70), the CHier JusTice and IpiNuTON, J., dissenting, that the
absolute statutory dut: imposed upon the appellant company
by 8. 37 of the North-West Irrigation Aet, 1898, related solely
to public highways which were publicly travelled as such pre-
vious to the construction of the irrigation works by the com-
pany; that, as no further obligation was imposed at the time
permission for the construction of the works was granted, by the
officer in whon. the power of specifying further conditions was
vested the company was under no obligation to ereet bridges
across their works at points where they crossed road allowances
or public highways which have become publicly travelled as such
since the construction of the works.

Per Davies and Durr, J.—In the construction of modern
statutes conferring compulsory pewers, including powers to in-
terrupt the exercise of publie rights, questions as to what con-
ditions, obligations or liabilities are attached to or arise out of
the existence of such powers are primarily questions of the mean-
iug of the language used or of the proper inferences respecting
the legislative intention tovching such conditions, obligations
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and liabilities to be drawn from a consideration of the subject.
matter, the nature of the provisions as a whole and the character
of the objecis of the legislation as disclosed thereby.

Appeal allowed with costs,

Ewart, K.C., and E. F. Haffner, for appellants. Woods,
K.C., for respondent.
Ont.] [June 1.

Crown Lurk Ins. Co, v. SKINNER.

Appeel—Final judgment—Action for commissions—Judgment
for plaintiff —Reference— Further directions and costs ve.
served.

In an action against an insurance company by the executrix
of an agent for commissions on policies and renewals alleged to
have been earned by testator the trial judge gave judgment for
the plaintiff, ordered an account to be taken and reserved further
directions and costs. His judgment was sustained by the Court
of Appeal,

Held, FrrzpaTrick, C.J,, dissenting, that the judgment of the
Court of Appeal was not a final judgment for whieh an appeal
would .le to the Supreme Court of Canada.

G. F. Hendevson, X.C., for plaintiff. Mowat, K.C., contra,

N.B.] [June 1.
Francis Kerr Co. v. SEELY.

Lease—Water lots—Status of lessee—Injunciion,

8. is a lessee under lease from the city of St. John of a water
lot in the harbour and the F. K. Co. are lessees of the next lot
to the south, and there are other lots to the south between that of
S. and the foreshore of the harbour. By his lease 8. has & right
of access to and from his lot on the east and west sides,

Held, reversing the judgment appealed zgainst (40 N.B, Rep,
8), IminagroN, J., dissenting, that S, was not a riparian owner
and had no rights in respect of his lot other than thome given
him by his lease. Hence, he could not restrain the adjoining
lessee from erecting a wharf on his own lot which would cut
off aceess to that of 8. from the south a right of access not pro-
vided for in his lease.

Appeal allowed with costs.

Hazen, K.C., and Baxter, K.C., for appellant. Teed, K.C,
and Wilson, K.C., for respondent.
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Province of Ontatio.

HIGH COURT CF JUSTICE.

————

Teetzel, J.] [July 21.
Parsons v. City oF LONDON.

Municipal corporation—Trusice for ratepayers—Sale of muni-
cipal property—Under value-——Breach of trust—Injunction,

Motion by plgintiff to continue an injunction restraining the
defendants frcm earrying out the sale and purchase of some
municipal property in the city of London. By Geo. V. e. 85, s.
10, the corporation of the city of London was authorized to sell
at such price and on such terms as the council might deem ex-
pedient the City Hull, and the police station, or either of them,
and the lands on which they are situated.

Held, 1. A municipa! corporation is a trustee for all rate-
payers and amenable to a like jurisdiction of the eourt as is
exercised over trustees gemerally, and the plaintiff being a rate-
payer and therefore a cestui que trust could maintain an action in
his own name, on behalf of himself and other ratepayers, to
rest-ain the corporation from ecarrying out a sale which would,
in this case, have been a breach of trust. The strictness with
which the conduct of nrivate trustees is watched by the courts
should apply in all its force to the action of a munieipal cor-
poration in its dealings as a trustee.

2. It was the duty of tne council in dealing with corporation
property to be careful not to sell without taking steps to insure
competition, so as to obtain the best possible price. In this case
no such care had been exercised and there was a primi facie case
of iraproviden ., sale and therefore a breach of trust.

Injunction continued till trial, with costs. =

Rowell, K.C., and C. Jarvis, for plaintiff. 7. G. Meredith,
K.C., for the city of London. J. B. McKillop, for the Royal
Bank of Canadas.
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/

Bench and Bar,

S ——

JUDICIAL APPOINTMENTS,

Hon. Louis Philippe Brodeur, K.C,, to be a puisne judge
of the Supreme Court of Canada in the room of Hon. Desird
Girouard, deceased. (August 11.)

§lotsam and Jetsam.

——

LawpeseNrss,—The following is an extrect from a paper
published in the United States. The recital of this awfut
tragedy needs no comment. It is not merely as the writer says,
an evidence of the strength of racial sentimment, but what ig of
more importance, it is an illustration of that spirit of lawless-
ness, whieh ecivilization fails to subdue, and which is on the
increase: “‘The Chicago Record-Herald publishes a special de-
spateh from the scene of the burning in Pennsylvania of a negro
which asserts that the 400 men who perpetrated this awful
tragedy were level-headed men, determined and cool, whse
nerves had not been wrought to a piteh by liquor or excitement.
The incident illustrates in a remarkable way the strength of the
racial sentiment whieh still exists in the United States, even 5o
far north as Pennsylvania. The erime was perhaps the most
brutal of the many which have been carried out against the
members of a race whose forefathers were imported into the
United States against their will. The Record-Herald despateh
further says that ‘a feature of the burning was t'at there were
elmost ag many women in the crowd as there were men.” Yet
the erime for which the negro was thus iphumanly put to death
was not an offence against women. He had shot & policeman.
Himgself wounded, the negrc had been removed to & hospital,
where he was strapped to his cot to present escape. A policenan
was in charge of him. The ‘ordexly’ mob marched into the
hospital, placed a hand over the eves of the policeman, picked
up the cot, nsgro and bedelothing, marched three-quarters of
a mile with him through the streets of the town to an open lot,
set fire to the cot, with its wounded occupant still strapped
thereto, piled fenceboards about the burning mass, reducing
the negro to a crisp, and left for their homes."’




