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Considerable discussion has been evoked in the public press
by the provisions of the new Companies Aet of British Columbia
requiring extra-provix.lcial companies to become licensed or
registered before doing business in the province. The Act
has been attacked on the one hand as an obstruction to commerce,
and defended on the other on the ground that other provinces,
in particular Ontario, have similar Aets in force.

I. AcTs IN ALL THE PROVINCES.

It is true that in most of the provineces of the Dominion
there have been passed during recent years statutory enact-
ments requiring companies not incorporated in the enacting
province to become re-incorporated or to take out a license before
carrying on business within the provinee. In the majority of
the provinces these enactments are reproductions, with greater
or less variation, of the Ontario ‘‘Act respecting the Licensing
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of Extra-Provincial Corporations.’”” This Act was passed in
1900. It was adopted by New Brunswick in 1903; and the same
year enacted in the North-West Territories by an Ordinance
which is still in force in Alberta and Saskatchewan. The Pro-
vince of Quebec enacted similar provisions in 1904, and the
Province of Manitoba adopted the Ontario Act in 1909. In
March of the present year the British Columbia Companies
Act was revised and some of the provisions relating to extra-
provincial companies were re-cast in form similar to the Ontario
Act. The law in Nova Scotia and Prince Edward Island has
remained uninfluenced by the Ontario Act of 1900, though
there are provisions in beth provinees relating to business by
foreign companies.

II. OBJECTS OF THE ACT.

The objects of all these Acts is of course frankly fiseal,
though a number of them include provisions intended to afford
facilities for a proper representation of the companies in legal
proceedings. The genesis of the Ontario Act may be found in
the tendency of intending incorporators, during the last number
of years, to go to Ottawa for their charters, instead of to the
provincial department. License fees were imposed upon Dom-
inion ecompanies on the basis of the amount of capital employed
in the province, The effect of this has been to place Dominion
charters under the ban, as it were, of a doubls fes, and encourag-
ing the incorporation of companies, where possible, by provineial
authority. The result of the legislation is apparent in the fact
that in Ontario a large majority of commersial and industrial
companies operate under Ontario charters, while in Quehec
where Dominion companies require no license the proportions
are reversed and the majority of such companies are chartered
by the Dominion department.

III, CONBTITUTIONAL QUESTIONS.

The boundary betwen the constitutional powers of the pro-
vinces and the Dominion over the incorporation of commereial
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and industrial corporations is as yet very vaguely defined, but
a number of recent cases’ have brought the matter into pro-
minence with the result that a stated case has been prepared
and submitted by Order-in-Council to the Supreme Court.?
This stated case consists of a series of questions involving the
whole subject of company incorporation in its constitutional as-
pect, and presents perhaps the most important issue that has
ever been brought before the Supreme Court in a single case.

The magnitude of the questions involved in this case ean
scarcely be over-estimated, and whatever the decision, it will
almost certainly be appealed to the Privy Council, and will
in all probability result in an application to amend the British
North America Act. Item 11 of s. 92 of the Act gives the pro-
vinees jurisdiction over ‘‘the incorporation of companies with
provincial objects.”” The incorporation of banks is specifically
relegated to the Dominion Government; but, as the Dominion
possesses the residuum of powers not granted to the provinces,
the incorporation of companies with other than provincial objects
is vested in the Dominion. The whole controversy, therefore,
centers around the meaning of the words ‘‘provincial objects.”’

The right of the provinces to impose license fees upon extra-
provincial companies is generally supported as based upon the
jurisdiction of the provinces over ‘‘direct taxation within the
provimce in order to the raising of a revenue for provincial
purposes’’; and in a number of decisions in the provineial
courts * Acts imposing such fees have been upheld on this
ground.

1. See C.P.R. v. Ottawa Fire Ins. Co., 39 S.C.R. 405; Re York Loan & Sav-
ings Co., 11 O.W.R. 507.

2. The text of the case is published on succeeding pages.

3. Halifaw v. Western Assurance Co. (1885), 18 N.S.L.R. 387; Halifaw v.
Jones, 28 N.S.LR. 452; Waterous Engine Works Co. v. Okanagan
Lumber Co. (1908), 14 B.C.R. 238; Rew v. Massey-Harris Co., 9 Can.
Cr. Cas. 25; International Text Book Co. v. Brown, 13 O.L.R. 644.
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IV. COMPARISON OF LEGISLATION IN THE PROVINCES.

To a proper understanding of the nature and effect of the
legislatior in the various provinces a brief analysis of their
provisions is necessary ;—

1. The Ontario Act.—The Ontario Act? requires all companies
not incorporated under the laws of the provinee to take out
a8 ‘‘license’’ before ‘‘carrying on business’’ within the province.
Companies not complying with the provisions of the Aect arc
liable to penalties and are ineapable of ‘‘inaintaining any action,
suit or other proceeding in any court in Ontario in respect of
any contract’ in connection with business carried on contrary
to the Act. The fees payable for a license are fixed by Order.
in-Council. In these fees the department distinguishes hetween
companies incorporated under Dominion laws and those incorpor-
ated in the other provinces, Dominion companies pay twenty-
five or fifty dollars according as their nominal eapital is within
$100,000 or exceeds that amount, Companies of the other pro-
vinees pay a fee based upon the amount of eapital employed
in business in Ontario, the fee being caleulated on the sehedule
of fees for incorporation of companies in Ontario. In order
to obtain its license the company must establish a head office in
the provinee and appoint an attorney through whom all legsl
proceedings must be conducted.

2. Similar Acls in other provinces.—In New Brunswick the
enactment took the form of an extension of the provisions of an
Act “‘respecting the Imposition of Certain Taxes on Certain
Incorporatel Companies and Associations’™; and the fee im-
posed is an annual one of either fifty or one hundred dollavs
according as the capital stock of the company is withiu
$100,000 or exceeds that amount. No distinetion is made he-
tween Dominion and provineial companies, There is provis
similar to that of the Ontario Act disabling ecompanies with...

4, 83 Viet, o, 24.
5. 8 Edw. V11, ¢, 25, 8. 1; Cons, Btats. New Brunewiek, c. 18, 83, 7 et seq,
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the Act from maintaining actions in the courts. Provision is
also made for the appointment of a resident attorney to repre-
sent the company.

The Act of Manitoha® is modelled upon that of Ontario,
having been re-cast in 1909, Before that time, however, an Act
of 1883,” applicahle to foreign loan .companies extended in
1892* to foreign companies in general, reguired these cowm-
panies to become licensed before deing business. A good deal
of difficulty was experienced in enforeing the Act and it. was
of little effect. The present Act is similar in form and effect to
the Ontario Act. In the schedule of fees issued under the Aet,
however, no distinction ix made hetween Dominicn and pro-
vineial companies, the fees being calculated uwpon the capital
stock of the company. The scetions imposing penalties and dis-
abilities are identical with those of the Ontario Act. A power
of attorney must be given to the ‘“‘prineipal agent or manager
of such company '’ authorizing him to accept service of process,

The ‘‘Foreign Companies Ordinance’ of the North-West
Territories® was similar in effeet to the Ontario Ac.. The fees
imposed were the same as those for incorporation of companies,
ranging from $15 upward. This is still the law in Saskatchewan.
In Alberta, the Ordinance has been amended" and the fees are
caleulated upon the ‘‘capitalization’’ of the company, the mini-
mum fee being $75. There is also a curious provision in the
Alberta am:ndment, applicable to certain classes of companies
set out in a schedule to the Aect, which makes such companies
liable to an annual fee of fifty dollars unless they pay their
regular license or registration fee. The effect of this appears
to be to enable the companies affected to commute their annual
tax of $50, by & lump payment based upon the eapital of the
company. 1In both provinces a resident attorney must be

8. 9 Edw, VIL v 10.

7. 46 and 47 Vict, ¢. 38. -
8, 55 Viet. e, 4.

9. 3 Edw. VII. c. 14; amended 4 Edw. VII o 10,
10, 7 Edw. VII. ¢. §; 8 Edw. VIIL o 20; 9 Bdw, V1L . 4.
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appointed as under the Ontario Aect, but it is not necessary to
establish a head office in the provinee.

In all these Acts an essential feature is the definition of
the words ‘‘carrying on husiness.’’

The Acts of New Brunswick, Allerta, Saskatchewan and
Manitoba all contain provisions similar to the following from
the Ontario Act:

“‘Provided that taking orders for or buying or selling
goods, wares and merchandise by travellers or by correspon-
dence, if the corporation has no resident agent or repre-
sentative or no office or place of business in Ontario, shall
9t be deemed a carrying on of business within the meaning
of this Act.”’ '

It will be seen that this proviso controls the whole effect
of the Act and renders it inapplicable unless the company
in effect establishes a branch within the province, In this as-

pect the whole effect of the Act is to impose, by a roundabout
method of drafting, a license fee upon companies becoming
localized in the province. In New Brunswick, and in other pru-
vinces where the fee is an annual one, it may undoubtedly ULe
regarded as a tax, and there are decisions upholding the single
fees under the other Acts on the same ground.

3. The Quebec Act.—The Act of the Province of Quebee'! is
also modelled upon the general lines of the Ontario Act, but
does not follow the latter as closely as do the Aets of New Bruns-
wick, Alberta, Saskatchewan and Manitoba. The Quebec statute
does not apply to companies incorporated in provinees where
companies incorporated by the Legislature ot Quebec are allowed
to operate without a license, Nor does it spply to companies
incorporated by the Dominion. The fee is payable only once
and is based upon the eapital stock of the company, the minimum
being $100. A penalty of $100 is imposed for infractions of
the *Aet. A head office must be named and an attorney

11, R.8.Q,, arts. 6098-6110.
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appointed. But there is no disabling section like those of the
Ontario and New Brunswick Aects,

The Aect provides that ‘‘no company, firm, broker, agent or
other person shall, as the representative or agent of, or acting
in any capacity other than as traveller taking orders’’ carry on
the business of a company without a license. It is evidently
assumed, though not mentioned, that business by correspondence
is not affected; and the absence of the disabling clause leaves
suck business immune as 8 matter of practical effect.

4, Nova Scotia Jdct.—The Province of Nova Scotia in 1904
passed an amendment'? to the Act dealing with ‘‘(General Pro-
vigions respecting Domestic and Foreign Companies’”® making
it obligatory for ‘‘every incorpurated company doing business
in Nova Scotia, and having gain for its purpose or object’’ to pay
an annual registration fee based on its nominal capital, Two
schedules of fees are given, onme for companies incorporated
by the Province of Nova Scotia or by the Dominion, and the
other for companies not so incorporated. . ne fces in the first
schedule are one-half those in the second. Companies botir
domestic and foreign are required to submit annual statemeunts
of their affairs. A penalty of one hundred dollars is imposed
for neglecting or refusing to transmit the registration fee or the
statement. A penalty of ten dollars per day is also imposed
upon the officers or representatives of the company transacting
business without having submitted its annual statement. No
definition is given, however, of the phrase ‘‘carrying on bus-
ness’’ and there are no reported cases in which it has heen
applied 88 including husiness by correspondence.’* Nor is there
in the Nova Scotia Act a provision disabling companies from
suing upon obligations contracted in connection with business
in the provinee. The Aet does mot require the appointment
of an attoruney nor the establishment of a head offiee within the
province,

12, 3 Bdw, VIL e 24,
13. R8NS, ¢ 127,
14. Bee Halifaw v. Melaughlin, 38 B.C.R. 174
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5. Prince Edwerd Island Act.—In the Province of Prince
Edward Island ‘‘an Aet to impose Certain Taxes on Certain
Companies and Associations of Brewers,’' passed in 1900, imposes,
among & variety of other taxes, one of $100, per year, ‘‘upon
all incorporated companies and assoeiations’ doing bus.aess in
the provinee, ‘‘whose principal office and organization is not
within the province other than those previously enumerated.’’
In 1902, there was inserted after the word ‘‘enumerated’’ the
following: ‘‘by themselves or by their agent residing in, the
provinece, by selling any goods, wares or merchandise in the pro-
vinee, or b, soliciting or eanvassing for others, either by them-
selves or by their said resident agent for the sale, exchange ov
purchase of any goods, wares or merchandise within the pro-
vinece, either by the production of samples, photographs, cata-
logues, printed or written matter, or simply by word of mouth,
without the production of samples, photographs, catalogues,
printed or written matter.”’ It will be observed that this im-
plies that the Act does not apply to non-resident agents, The re-
peal, in 19G9, of the ‘‘Commercia! Travellers’’ tax left business
by non-resident travellers or by correspondence free. There has
been no legislation corresponding to that of Ontario.

6. Peculiarity of British Columbie Act—The peculiarity
of the British Columbia Act®® is that it contains n~ .uch except-
ing provision as those in the other Acts which define ‘‘carrying
on business.”” There was such a provision in the draft of the
revise. Act as introduced, but it was struck out in Committec.
This leaves the Act to cover what the Aects of none of the other
provinees do, viz., business by correspondence and non-resident
travellers. The Act moreover contains penalty clauses as strie:
as those of any of the Acts of the other provinces. Conipanies
carrying on any of their business in British Columbia, no matter,
apparently, how occasional or casual it may be, are liahle to
a 7enalty of fifty dollars per day upoa the company and
twenty dollars per day upon its agents. As prosecuiions for the

15, 10 Edw. VIl o 7.
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penalties can be entered only with the consent of the Attorney-
General, the administration of this feature will depend upon the
disposition of the provineial government, But the provision
which disables unlicensed companies from suing in the courts is
a menace {0 even occasional business transactions with outsida
companies, and is a standing invitation to dishonest debtors to
repudiate their obligations by taking refuge behind the Act.
If for instance a mining company in the provinee should order
a piece of machinery from the East or from the United States
or from England the selling company would not be safe in send-
ing the machinery unless it had a license to do business in the
province, and a head office and resident attorney. The company
might, indeed, escape the penalties of the Act, if it had no pro-
perty in Brilish Columbia; for the provinecial anthorities would
scarcely pursue it 'to its 'wn country, but it would be obliged
to demand payment in cash before sending the machinery, and
such a condition is under modern methods of business pro-
hibitive,

Moresover the conditions which must be complied with before
a license is obtainable are extremely onerous. The company
must file with the registrar of companies a copy of its charter
and articles of association and all its by-laws, rules and regula-
tions and all resolutions and contracts relating to or affecting
the capital and assets of the company. Thiy preposterous
requirement is in many cases a more serious obstacle than ths
payment of the fee. It can readily be understood that an extra-
provineial or foreign company would hesitate, even fur the sake
of a large business in a single provinee, to display upon a publie
register the information thus demanded. Tt is still more un-
reasonable to demand it of a company whose transsetions are
only easual. It may be that as a mattr of practice the oscasional
business of unlicensed . ompanies would not he interfered with
by the provincial authorities, but it is not conducive to respect
for law that nuch s provision should remain upon the statate
books to be constantly violated or to be enforced only according
to the ability or eaprice of the officials.
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V. Tag ProsLEM TO BE SOLVED.

It must be assumed that the framers of the British North
America Aot in giving to the provinees the power to incorporate
companies with provineial objects did not intend that the pro.
vinees should have the power to interfere with companies oper-
ating under Dominion charters, and to prevent them from exer-
cising their vhartered powers until they had complied with
provisions which are in themselves as onerous as the taking out
of a new charter. Granted the provinces may tax business
within the province, it is questionable whether they are com.
petent to prevent companies, at all events those incorporated by
the Dominion, from doing business until the tax is paid, or to
impose disabilities of status incapacitating them from enforeing
their rights by an appeal to the courts. .

The Supreme Court may be expected to give to the subjeut
the careful consideration to which its importance entitles it.
And if the matter is carried further it is to be hoped that no
small partizan spivit on tiie part of the provinces or the Dom.

inion, and no carping assertion of ‘‘federal rights’’ or ‘‘pro-
vineial rights’’ will stand in the way of having the questions
dealt with in a manner consistent with the magnitude of the
interests involved.

There is, in fact, room for constructive statesmanship of the
highest order in dealing with the whole question of corporation
law in this country. Constitutional law is being constant’,
made by decisions of the courts in concrete cases, and although
in theory the courts are confined to a striect and impartial in-
terpretation of the written constitution, it needs no arguinent to
demonstrate that a chance decision on a hard set of facts, in
which the constitutional questions are inadequately argued, or
ignored, may infmence the whole course of constitutional de-
velopment, When the British North America Act was passed,
the subjeet of corporation law occupied no such place as it does
to-day, and the difficulties that have arisen could scarcely have
been anticipated. There are certain companies which can be
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more conveniently Aealt with by local authority, and there are
others that should be under a central administration. Could not
the provinces and the Dominion get together, and, without
reference to the exigencies of revenue or of party polities, work
out & constitutional scheme of administration of corporation law,
not on the basis of what the British North America Act might be
made to mean, but what will be most conducive to a harmonious
dovelopment of our federal constitution, and an cfficient con-
trol over this form of organization. In doing so the provinces
need not relinquish any of their powers of taxation, and the
Dominion would still retain, in virtue of its jurisdiction over
other subjects, a sufficient measure of control in the intercst of the
country at large. '

JUDGES ENGAGED IN OTHER THAN JUDICIAL DUTIES.

The dangers which arise from judges uundertaking duties
and respousibilities outside of their proper sphere of action,
and the apprehension with which such departures from their
proper function is regarded in the old country are pointedly
set out in the following letter which appeared under the title,
“*Judges as Dircetors,”’ in a recent number of the Times.

‘‘Since the disastrous and deplorable failure of the Law
(luarantee Trust and Aceident Society some of the shareholders
have stated that they were influenced in buying shares not only
in con..yuence of the high professional standing of the solicitors
who ware the directors, but also on account of the fact that two
well-known judges were the trustees. There has now grown up
a strong feeling, both in the profession and out of it, agninst the
present state of things, . . A judge's salary is £5,000 »
year, and he is allowed for his expenses on eirenit the liberal sum
of £7 10s. a day, so that it can hardly be necessary for him to
aagment his income by directors’ fees or trustees' fees, The
great dignity and high pesition of the judges will. I am sure,
be better maintained if they cease to act as directors or trustees ‘
of public companies, unlimited or limited, and the objection to
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their acting in either of these capacities is not removed by the
statement that these companies are in & sound and prosperous
condition.”

We wonder what the writer would say of judges who hold
extra judicial positions in deflance of express legislation. The
above letter hints at the lure of money as being the moving
cause of what is said to be the above objectionable practice.
It is quite true that judicial salaries in Canada, except
perhaps to those paid to some judges in the Province of
Quebec, are inadequate; but when members of the Bar go
on the Bench they do so with their eyes open in this respect.
Whether it is for the money that is in it, or for some other reason,
‘that a certain judge of the High Court of the Province of
Ontario still retains his seat on the Board of Directors of a
Trust Company, contrary to the statute in that case made and
provided, we know not. We have already called attention to
this matter, but the evil continues. This apparently
persistent breach of a statute by a judge, unless indeed there
is some good reason which as yet does not appear, is not a very
edifying spectacle. If there is any explanation to be given,
or if there is any good reason why the learned judge does not
come within the statute, it would he well that such explanation
should be made publie, either by the Board of the Trust Com-

- pany or in some other appropriate manner; for it certainly is
most undesirable that the public should be under any wrong
impression in this matter, if it is wrong. Even if there is no
technical breach of the Aect, good taste would require the
observance of its spirit.

The statute (R.8.C,, ¢, 138, 5. 33) seems sufficiently clear.
It is as follows: ‘“No judge of the Supreme Court of Canada
or of the Exchequer Court of Canada, or of any superior or
County Court in Canada shall, either directly or indirectly,
as director or manager of any corporation, ¢ompany or firm,
or in any other manner ‘whatever, for himself or others, engage
in any occupation or busraess other than his judieial duties;
but every such judge shall devote himself exclusively to such
judicial duties.’’
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COMPANY LAW,

QUESTIONS SUBMITTED TO THE SuprEME Courn.

The Committee of the Privy Couneil of the Dominion of Clan-
ada having had under consideration a report, dated 2nd May,
1910, from the Minister of Justice stating that importaut
questions of law had arisen as to the respective legislative powers
under the British North Ameriea Acts of the Dominion of
Canada and the Provinces of Canada in relation to the incorpora-
tion of companies and as to the other particulars hereinafter
stated, decided that it was expedient that these questions should
be judicially determined,

The Minister accordingly recommended that under the
authority of s, 60 of the Supreme Court Act, R.S.C. 1906, c.
139, the following questions should he referred by the Governor-
General-in-Couneil to the Supreme Court of Canada for hearing
and comsideration namely :— '

1. What limitation exists under the ‘*British North Ameriea
Act, 1867 upon the power of the provincial legislatures to
incorporate companies?

What is the meaning of the expression ‘‘with provineial
objects’’ in s. 92, art. 11, of the said Act? Is the limitation
thereby defined territorial, or does it have regard to the character
of the powers which may be conferred upon companies locally
incorporated, or what otherwise is the intention and effect of
the said limitation?{

2. Has the company incorporated by & provineial legislature
under the powers conferred in that behalf by s 92, art. 11, of
the British North America Aet, 1867, power or ecapacity to
do business outside of the limits of the incorporating provinee!?
If so, to what extent and for what purpose? Ilas the company
incorporated by the provincial legislature for the purpose, for
example, of buying and selling or grinding grain, the power
or capacity, by virtue of such provineial incorporation, to buy
or sell or grind outside the incorporating provinee?
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3. Has a corporation constituted by a provincial legislature
with power to carry on a fire insurance business, there being
no stated limitation as.to the locality within which the business
may be carried on, power or capacity to make and execute
contracts: )

(@) within the incorporating province insuring property
outside the province;

(b) outside of the incorporating province insuring pro-
perty within the provinee;

(¢) outside of the incorporating province insuring property
outside of the provinece?

Ilas such a corporation power or capacity to insure pro-
perty situate in a foreign country, or to make an insurance con-
tract within a foreign country?

Do the answers to the foregoing inquiries, or any and
which of them, depend upon whether or not the owner of the
property or risk insured is a citizen or resident of the incorpor-
ating provinece? '

4, If in any or all of the above mentioned cases (a), (b)
and {c¢) the answer be negative, would the coiporation have
throughout Canada the power of capacity mentioned in any end
which of the said cases on availing itself of the Insurance Act,
R.8.C. 1906, ¢. 34, as provided by s. 4, sub-s. 37

Is the enactment, R.8.C. 1908, ¢. 34, s. 4, sub-s. 3, intra vires
of the Parliament of Canada?

5. Can the powers of a company incorporated by a provincial
legislature be enlarged, and to what extent, either as to locality
or objects by

{a) the Dominion Parliament?
(b) the legislature of another Provinee?

6. Has the legislature of a provines power to prohibit ecom-
panies incorporated by the Parliament of Canada from carrying
on business within the province unless or until the companies
obtain a license o to do from the government of the provinee,
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or other local authority constituted by the legislature, if fees
are required to be paid upon the issue of such licenses?

For examples of such provineial legislation see Ontario, 63
Viet. ¢. 24; New Brunswick Tons. Stats. 1903, c¢. 18; British
Columbia, 5 Edw. VII, e, 11

7. Is it competent to a provincisl legislature to restrict a
company incorporsted by the Parliament-of Canada for the pur-
pose of trading throughout the whole Dominion in the exercise
of the speeial t 1ding powers so conferred or to limit the exer.
cise of such powers within the province$

Is such a Dominion trading company subject to or governed
by the legislation of a province in which it carries out or pro-
poses to carry out its trading puwers limiting the nature or kinds
of business which corporations not incorporated by the legis-
lature of the provinee may carry on, or the powers which they
may exercise within the province, or imposing conditions which
are to be observed or complied with by such corporations before
they can engage in business within the province?

Can such a company ‘50 incorporated by the Parliament of
Canada be otherwise restricted in the exercise of its corporate
powers or capacity, and how, and in what respect by provinecial
legiglation !

VACATION READING

The Editor of Law Notes (U.8.A.), in his August number,
provides his readers with some light literature suitable for holi-
day times. We gladly refer to some of them.

Kuouing Hasrroal, CRIMINALS.

The judicial putting to death of habitual criminals is not
entirely new, but its treatment in the following note is somewhas
origiral :—

Judge Holt of the United States District Court for the
Southern Distriet of New York, delivered an address at the
recent annual meeting of the Wisconsin Bar Association.
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Speaking of what he conceived to be a wise disposition of con-
firmed eriminals, he said:

I would give him a fair trial. I would require proof that he
had been a habitual criminal for a long term of years. I would
give him an opportunity to make a full defence, and if finally
it were established by eclear proof that the man was one of those,
numbers of whom exist in modern society, whose nature has
been degraded.by a life of undeviating wickedness into that of a
wild beast, incapable of any substantial improvement or altera.
tion, such & man, in my opinion, should be solemnly adjudged
to be put to death. But if, in view of the squeamish sentiment.
ality of this age, such a course be deemed impracticable, I should
shut him up for life where he eould do no more evil to society.’

Emanating from one who is supposed to have some ac-
quaintance with Bececaria’s famous treatise, the foregoing is so
strangely unscientific that it hardly merits a word in reply.
If a common thief or robber is to suffer death, of course theft or
robbery will more frequently be accompanied by murder. A
rational eriminal wiil know that he may as well slay the witness
to his crime. The argument is familiar, unanswerable, and
decisive against the infliction of eapital punishment for crimes
of less enormity than murder. _

In the opinion expressed by Judge Ilolt we think he un-
consciously gives substantial support to the assertion by enemies
of religion that infidelity is steadily infeeting educated people
and creeping into high places. Is Judge 1Iolt losing faith in the
miraculous efficacy of prayer, and in the divine power to re.
generate even the most depraved of men? Only a few years ago
there lived in New York city an uneducated man who was well
qualified to debate with Judge Holt, and on equal terms, the
question whether an habitual thief ought to be exeeuted; bis
name was Jerry MecAuley, and quite likely Isaiah 35: 8 would
have been ecited by him.

ScorING JUDGES.

The interchange of views promoted by the various Bar Asso-
ciations of Anglo-Saxon countries and the research required for
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o5 of interest to the

pa
pers read at their meetings are featur
ation recently passed

Professi
. resislmz'n these days. The Ohio Bar Associ
ution upon which our excha i
are as for ‘ nge makes its comments. They
on that

the Szzr)ils::az it is the sense of the Ohio Bar Associati
the groun dse ourt Sh‘_"ﬂd_ in all cases give some clear indication of
bar and the upon which its decisions are based, in order that the
Involved, n people may kuoW. the views of the court as t0 the law
and eac}; O‘f’“t”hthfl‘efore, be it resolved that the Supreme Court
every case I € JUdges.thereoi’i be and are hereby requested in
ate form thereaf'cer def}lded to 1f1dicate clearly in some appropri-
and the ljease eX.aCt pml_lt or points on which the decision rests,
ty may be d?ns influencing the ?Ourt, in order that all uncertain-
of the fore lspelled. Anfi by dlre(?tion of the association & ¢OPY
sent to eacfonflg I‘eSf)lutlon, unanimously adopted July 7, was
of the Ohio s: the judges of the Supreme Court. Volume 80
and reported ate Reports f*n‘dS with ‘memoranda of cases decided
this Volume S Wlthoﬂi‘ﬂ'oplnlon. during the period embraced in
But the jus’ comprising a list of about two hundred cases.
Or eight of inent of the lower court was affirmed in all but six
Printed, 1 em. In each case the names of the counsel are
see hig gam 0;" would the counsel for a defeated party like to
C'artWrightve OH_O""'ed llly a sentence which we quote from Judge
attorneys hS opinion in 236 Il 369, 88 N.E. Rep.. .151: "If
Wearisome ave {lfft yfet learned of this obvious proposition by 163
to state an I'epe‘t m.on in so many cases, it would seemm to be of no use

y principle of law in the decisions of this court’? And

Sup .
Pose it was a case of memorandum affirmance where the court
aylor, 39 Ind. App.

Co
59121fd87)ay;\v’as in Indianapolis St. B. Co. v. T
Dew triaf f Rep. 436, ‘Ninety-five reasons are given why a
below. * OS ould have been granted the appgllant in the court
the part ’r suppose the court filed a memorandum reason that
ference Y ts case is ‘a structure the foundation 'of which is in-
the ima, 1s .Walls are suspicion, and covered with the roof of
Withoy tglm'atmn, but withal it is nothing but 3 shadowy phantorm,
egal substance,’ as in In re Gilion’s Will, 44 N.Y. App.

D-
Iv. 621, 60 N.Y. Supp. 65, 68.”



OO —
R

S ks

i
m‘ﬁ?nm;w.,..‘.‘ .

COANADA LAW JOURNAL.

EcopNTrIC REPORTERS.

The mental vagaries of reporters are discussed in & note en-
titled ‘‘Mental diversions for lolling lawyers.”” We could match
gome of these in this country. The weather, however, is too warm
to do more than refer to one which comes to our mind as we
write. In the digest to a volume of the Upper Canada Common
Pleas Reports appeared the title ‘“Sue.’”’ Curiosity induced an
enquiry as to whether this short word had reference to any
litigation anent any black-eyed Susan, but it appeared that the
rest of the sentence was ‘‘Right of Foreign Corporations to, in
this country.”” We decline to do more than refer to the old
story of ‘‘Great mind’’ as an index word in an old English
Digest. Our contemporary’s research appears in the following :—

A few minutes of gentle intellectual exercise for lawyers
relaxing on the summer hotel verandah ecan be got out of the
reporter’s indexes to volumes 55 and 56 of the Texas Criminal
Reports. Read aloud some of the titles in those indexes—ali
the black-letter words are titles, and there are no sub-divisions—
and ask your professional neighbour to guess what sort of a casc
is indexed under each of the titles named. Thus: ‘‘Bad Spell-
ing.’’ Little doubt about that if he is aware that you are read-
ing from & eriminal report; it was a motion to quash an informa-
tion because of bad spelling. ‘‘Cooling Time,”’ a murder case of
course, says your friend. ‘‘Adequate Cause,”’ ‘‘Inadequate
Cause,’”’ ‘‘Insult to Female Relative,”’ and ‘‘Jealousy’’ are also
murder cases, he will say, if he knows that it iz a Texas report.
And “‘Appearance of Dauger’’ will not suggest a contributory
negligence case. But ‘‘Contemporaneous Transsction’ should
compel him to serateh his head. Here is the case: “‘Upon trial
for viclation of the local option law there was no error in shew-
ing on cross-examination of the defendant that he had whiskey
on hand like that which he was alleged to have sold to the pro-
secuting witness.’’ Nor has the Texas reporter put a ‘‘bromidic"’
paragraph under ‘‘Conditional Promise.”’ It reads as follows:
““Whereupon trial for seduction’’—your companion interrupts
you by correctly guessing the premise and the condition.
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‘ Juxtaposition,’’ & prize riddle, is thus solved: ‘‘\Where upon
trial for murder the evidence shewed that the defendant was in
such juztaposition to the homicide as to exclude any other
igsue than that of positive testimony, a charge upon circum-
stantial evidence was not required.”” By the way, in volume 56,
Texas Criminal Reports, the index title *‘Murder’’ covers forty-
four paragraphs and twenty-seven cross-references to other
titles. ‘‘Manslanghter,’’ a mollycoddle offence in Texus, carries
only six paragraphs and two cross-references. In a guessing hee
based on that index the man who adopts the answer ‘‘homicide”’
ag & ‘‘system’’ is likely to defeat all competitors in the long run.
But he would score a cipher if asked what is the second word of
a title consisting of two words, the first of which is *‘Shooting,*’
for it is not a homicide case. Is it the name of a kind of animal?
Why, no; it is ““Craps.”’ How many lawyers can state exactly
what is meant by the, reporter’s title, ‘‘Doctrine of Carving’'?
Is it antonymous of the familiar ‘‘doctrine of tacking’’ of in-
cumbrances? We are pretty sure that Bishop, Whaurton, and
other text-writers on criminal law would be startled to learn
that ‘‘earving’’ had become & word of art or attained to the
dignity of a doetrive. In the case cited it was held that, under
the Texas statute, ‘‘the State can only carve one offence of open-
ing a theatre on Sunday’’—that is on a single Sunday. A
strenuous and virile word in the Texas reporter’s lexicon iy
“Want.”’ It does him this yeoman service: *‘Want of Author.
ity,” “Want of Chastity,”” ‘“Want of Consent,” ‘“Want of
Diligence,”” “Want of Fraudulent Intent,” and ‘‘Want of
Knowledge’'———of proper titles for a creditable index to a law
report?

ProressioNnaL ETHICS.

A point in professional ethies which has troubled a few
lawyers and a great many laymen for centuries past is thus
discussed —

Paragraph 5 of the Code of Professional Ethiecs promui.
gated by the American Bar Association reads as follows: ‘A




532 CANADA LAW JOURNAL,

lawyer may undertake with propriety the defence of a person
accused of erime, although he knows or believes him guilty,
and having undertaken it he is bound by all fair and honourable
means to present such defences as the law of the land permits,
to the end that no person may be deprived of life or liberty but
by due process of law.”” That is to say, if a perfectly sane man
confesses to his lawyer that he committed the act for which he
is prosecuted, and the evidence adduced against him leaves not
a glimmering of doubt in the lawyer’s mind that the confession
is true, it is the lawyer’s duty ‘‘by all fair and honourable means
to present such defences as the law of the land permits.”” No
‘“‘defences’” within any just meaning of that term can be pre-
sented other than (1) that the act charged is not a erime, or (2}
that the accused did not commit the act, or was irresponsible,
It is conceded that the first defence is not available, for by the
terms of the canon the lawyer knows that his elient is guiliy;
or if there be a doubt in point of law it may readily be admitted
that the lawyer need not and should not hesitate to argue the
point. As to the second defence—i.e., the question of fact—the
lawyer knows that it i1s false. Nevertheless, ‘‘by all fair and
honourable means’’—for example, by argument to the cour:
against the admissibility of evidence—he may properly be
instrumental in preventing the jury from hearing evidence
which might convince them of the fact of guilt. But how about
his argument to the jury on the evidence before them? If
a felon were fleeing from officers of the law in hot pursuit of him,
and a railtoad station agent or conductor of a train, knowing
him to be guilty and attempting to avoid immediate arrest,
should sell him a ticket or provide him with free transportation
and thus enable him to escape, is it not clear that the agent or
conductor would be punishable as an accessory after the fact?
This offence is committed by any one who knowingly *‘assists
the felon to elude justice.”” Reg. v. Hansill, 3 Cox C.C. 597, per
Erle, J. Does not a lawyer ‘‘assist’’ his known-to-be-guilty
client ‘‘to elude justice’’ by sucecessfully employing his talents
to persuade jurors that a verdict of guilty will shew that their
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reasoning faculties are out of joint? Would i# be “fair and
honourable’ for him by artful advoecacy to induce the jury to
believe the evidence of guilt is insufficient, when he feels, apart
from the private confession of his client, that it logically suifcos
to exclude reasonable doubt from any rational mind? Is the rail-
road station agent or conductor under any greater obligation
tu the community in the matter of apprehension and punishment
of felons than the lawyer? Isn't a criminal’s right to have »
lawyer befuddle a jury as far removed from therse hallowed
phrases ‘‘law of the land’’ or ‘““due process of law’’ as a man’s
right to transportation by a eommon carrier?

Lt us go a step farther and suppose that the lawyer advises
or even silently permits his guilty client to take the witness
stand and swear to his innocence, and then uses the festimony
as an argument to the jury to render a verdiet of acquittal.
Can this conduet be ethically recomciled with the ruling of the
New York Supreme Court in In re Hardenbrook, 133 N.Y. App.
Div. 634, 121 N.Y. Supp. 2507 In that case, decided last Decem-
ber, upon argument before Justices Ingraham, Laughlin, Clarke,
Houghton, and Scott, the respondent, an attorney-at-law, was
disbarred for conduet exactly deseribed in the judgment as
follows :—*¢1t is sufficient if, taking the testimony as a whole, the
respondent was proved to have had direet knowledge that the
client for whom he appeared, and in whose favour he asked a
verdiet, had sought to recover on perjured testimony, and, with
such knowledge, continaed the prosceution of the action, insist-
ing upon the right of his client to a judgment although he
knew that her testimony was false. I this was satisfactorily
established, it would seem to follow thet he had been guilty
of such unprofessional conducet as to require discipline. It iy
not essential in such a case that the attorney ¢« - counsel took
affirmative action to induce his client to swear falsely, or, in
other words, suborned the perjured testimony; but if an at-
*orney, with knowledge of the fact that the testimony upon
which his client is seeking to sustain a elaim before the court
is false and known to his client to be false, so that his client
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in giving the testimony is guilty of perjury, insists upon the
truth of the testimony and endeavors to procure a verdiet in
his client’s favour, it is certainly deceit and malpracticc within
the provisions of seetion 67 of the Code of Civil Procedure.”

The case in which the attorney was employed was a personal
injury action for a contingent fee, and the court held that th
fact of his interest in the result of the controversy merely
aggravated his offence.

In the July number of the Law Quarierly Review there is
an interesting note of the case of Anna Rama v, G.I.P. By, Co., 12
Bombay Law Reports 73, which is said to be a case of first
impression so far as regards English and Indian authorities. Tt
was an action for negligenee. It appears that the arn: of the
plaintiff, a passenger who was leaning out of a railway carriage
in an up train, was struck and injured by the.door of a carriage
in a down train, the door having been Icft open. It was held
that a passenger v.no puts his arm or any part of his person
outside the train does so at his own risk, and undoubtedly so if
there is an express warning against this practice. It does not
appear from this note whether the plaintiff had his attention
drawn to any such warning, nor is it probable that he was in
the position of the man in the apoehryphal story which recounted
that he saw a notice warning passengers to ‘‘Keep your head
out of the window.”” Obeying the injunction he suffered injury
and naturally thought he was badly treated. The writer of the
note in the Law Quarterly after referring to the fact that warn-
ings are common in Europe says:—

“‘They seem rather to assume that, in the absence of warning,
it is not necessarily rash or unreasonable to lean out of the win-
dow; and on the frequented lines of Central Europe notices are
often in two or even three languages; whereas here the notice
was only in English, a point not mentioned in the judgment. 1t
was argued for the company that its contract was only to earry
passengers inside the earriages and not outside; this is cleverly
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put, but rea.dy a neat way of begging the question. But it
does seem that the passenger, if he knew of the warning, did
not act as a commonly prudent man. e was indeed not bound
to anticipate that the doors of other trains on the line would he
negligently left open; un the contrary he had a right to expect
that they would be kept fastened; and this reason at first sight
appears to be strong in his favour. The weak point of it is that
open doors on other trains are, as a matter of faet and common
observation, by no means the only danger to which projecting
heads or limbs may be exposed: there may be very little clear
space in passing through tunnels, covered hridges, and the like;
and an express warning reminds the passenger of this kind of risk
if it is not already notorious. 1t eannot be said, therefore, that he
was not bound to be cautious. Then, if the passenger does pur
his arm outside, he can still keep a look-out, and draw it in
when another train is passing. And on the whole it seems,
even without any express warning, that not to keep any look-
out for possible objects of collision is recklessness ia fact amount-
ing to negligence in law. On the other hand (subject, perhaps,
to mere possibilities of exceptional circumstances which, if they
had existed, it was the plaintiff’s husiness to prove) it is plain
encugh that the company had no means of avoiding the result
at the last .uoment: therefore the dnding for the defendant,
on the ground of coniributory negligence, was in our judgment
correct. As to the inference of negligence against the company
in the first instance from the fact that & carriage door in a
moving train being left open, there is no difficulty : Toal v. North
British Ratlwey Company, [1908] A.C. 362.”
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REVIEW OF CURRENT ENGLISH CASES.
{Registered in accordance with the Copyright Act.)

ORDER FOR PAYMENT OF COSTS OF MOTION-—ACTION TO RECOVER
COBTS PAYABLE UNDER ORDER.

Seldon v. Wilde (1910) 2 K.B. 9. This was an action brought
to recover a sum payable for costs under an order of court, The
defendant countended that the statement of claim shewed no
cause of action, and was an abuse of the process of the court.
The order was made in the Chancery Division on a motion to
commit the defendant for not delivering his bill of costs as «
solicitor, and it was contended that the order was equivalent to
a decree in Chancery on which no action would lie, because no
promise can be implied at commmon law to pay an equitable debt,
But Darling, J., he'." that the same order would be made at law
in the like circumstances, and there was therefore no ground
for calling it a mere ‘‘equitable debt’’; and the contention thai
the order was of a criminal nature was held to be equally unten-
able, and he held that the action was maintainable, and gave
Judnont for the plaintiff,

LANDLORD AND TENANT—COVENANT NOT TO SUBLET—RE-ENTRY FOR
BREACH OF COVENANT—BREACH OF COVENANT—SURRENDER—
ACCEPTANCE OF SBURRENDER IN IGNORANCE OF BREACH OF COV-
ENANT—RE-LETTING BY LESSOR—ENTRY BY NEW TENANT-——
RI1GHT OF SUB-LESSEE,

’

Parker v. Jones (1910) 2 K.B. 32 is a curious case on the
law of landlord and tenant. One Smith let to Haruer a parcel
of land the lease containing a covenant by Harner not to suh-let
without leave with a proviso for re.entry by Smith in case he
committed a breach of the covenant. Unknown to Smith, Far.
ner in breach of his covenant, sub.let to 'Lie plaintiff Parker, and
thereafter Harner surrendered his lease to Smith who accepted
the surrender still in ignorance of the breach of covenant. After
the surrender Smith re-let the premises to the defendant Jones,
who finding Parker's cattle on the premises turned them out
and took possession under his lease, and Parker thereupon
brought the present action v recover possession and also dam-
ages for trespass. The ease was tried in a County Court and
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judgment was given fo: o defendant, but the Divisional Court
(Darling and Bucknili, JJ.) reversed the judgment, but for
different reasons. Darling, J,, taking the ground that assuming
Smith was nct precluded by the acceptance of the surrender from
enforcing his right to forfeit the plaintiff’s interest, inasmuch
as Smith had accepted the surrender without notiee of that in-
terest; still the re-letting of the premises to a yew tenant and
entry by that tenant, did not operate as an entry by Smith so as
to effect a forfexture and therefore the plamtzﬁ"s interest was
still subsisting. Bucknill, J., on the other hand, was of the opin-
ion that the acceptance of the surrender by Smith even though
in ignorance of the breach of covenant, precluded him from
subsequently forfeiting the plaintiff’s interest,

CoMPANY—WINDING-UP-—OFFICLAL RECEIVER AND LIQUIDATOR—
FRAUD—EXAMINATION OF PERSON CHARGED—PERSON £XCUL-
PATED FROM CHARGE OF FRAUD——JURISDICTION TO ORDER RE-
CEIVER TO PAY COSTS PERSONALLY—CoyMpAaNIER WinpING-Up
Acr, 1890 (53-54 Vict. ¢. 63), s, 8—(R.8.C,, ¢. 144, &, 121),

In re Tweddle & Co. (1910) 2 K.B. 67. A limited compary
having been ordered to be wound up, the official receiver, who
was also liguidator reported under the Winding-Up Aect, 1890, s.
8, that in his opinion the facts reported by him constituted a
fraud in the promotion or formation of the company, and that
certain persons named in the schedule were parties to the
fraud. Among the persons 8o named was one Easten, a director,
and on this report he was ordered to be examined. After his
examination he applied to the judge for an order exculpating
him from the allegew fraud and the order was granted, and the
receiver was directed to pay his costs of the examination and of
the application for the exculpatory order, and there being no
assets of the company, the judge ordered the receiver personally
to pay them. On appeal by the receiver to a Divisional Court
(Darling and Bucknill, JJ.), those learned judges held that
there was no jurisdiction to make an order against the receiver
personally. Darling, J., being of the opinion that the receiver
had made the report on which the examination was made in the
discharge of his duty fairly and honestly, and without any mis-
conduct; and Buekmll dJ., taking the ground that even if the
judge had power to make the” order, in the ecireumstances. he
ought not to have made it. We notxee, however, that the Court
. of Appeal have taken a different view, and have come to the
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conclusion that as the official receiver had taken up the posi-
tion of a litigant and appeared and opposed the application for
the exculpatory order the judge had jurisdiction to order him to
pay the costg of that motion: see 129 Law Times Jour., p. 239.

LANDLORD AND TENANT—DISTRESS—EXEMPTION FROM DISTRESS—
‘‘GOODS COMPRISED IN HIRE PURCHASE AGREEMENT ’-—‘‘Pos.
BESSION ORDER OR DISPOSITION’'—'‘REPUTED OWNERSHIP’’—
GOODS OF WIFE OF TENANT UNDER HIRE PURCHASE AGREKMENT
—~-Di1sTRESS AMENDMENT AcT, 1908(8 Epw. VII. c. 53), 8. 4—
(R.8.0, ¢. 170, 8. 81).

Shenrtone v. Freeman (1910} 2 K.B. 84. In this case the
plaintiff sued for the wrongful seizure of goods in distress, on the
grourd that they were exempt under the Distress Amendment
Act, 1508 (8 Edw. VIL e. 53), (see R.S8.0, c. 170, & 31). The
goods in question consisted of a piano let by the plaintiffs to the
wife of the tenant on & hire purchase agreement in consideration
of monthly payments and subject to a condition that on default
the plaintiffs might retake possession. At the date of the seizure
the monthly payments were in arvear. The English Aect, while
exempting the property of third persons, provides that such ex-
emption is not to extend to the goods belonging to the husband
or wife of the tenant, nor to goods comprised in any bill of sale,
hire purchase agreement, or settlement made by the tenant, nor
to goods in the order and disposition of the tenant by consent of
the true owner under such circumstances that the tenant is the
reputed owner. The question, therefore, was, whether the piano
was within the exception, and the Divisional Court held that it
was not, the piano not being the property of the wife of the
tenant, and not being held by the tenant under a hire purchase
agreement made by him. .
CARRIER—DANGEROUE GO0DS—NEGLECT TO GIVE NOTICE TO CARRIER

OF DANGEROUS CHARACTER OF GOODS TENDERED-—IMPLIED WAR-
RANTY THAT GOODS TENDERED FOR CARRIAGE ARE NOT DANGER-
oUs—DuUTY OF CONSIGNOR.

Bamfield v. Goole & Sheffield Transport Co. (1910) 2 K.B.
94. This was an action brought by the plaintiff in her own right
and also as administratrix of her decessed husband under the
Fatal Accidents Act to recover damages personally to herself,
and also pecuniary damages sustained by the death of her hus-
band in the following circumstanees. The husband was owner
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of a canal boat and the defendants tendered him for carriage
thereon & consignment of ferro-silicon in barrels as ‘‘general
cargo.’’ This substance is dangerous owing to its liability to
give off poisonous fumes. In the course of transit the poisonous
fumes were given off, the husband died from its effects, and the
plaintiff who was also on the boat assisting her husband was
rendered seriously ill. Walton, J., who tried the action; gave
judgment for the plaintiff in both capacities. And his judg-
ment was affirmed by the Court of Appeal (Williams, Moulton,
and Farwell, L.JJ.). Walton, J., had found as a fact that the
defendauts did not know, and that they were not guilty of negli-
gence in not knowing that ferro-silicon was dangerous, but not-
withstanding Williams, 1..J., was of the opinion that when ship-
ping such an article it was their duty to communiecate to the
plaintift’s husband such information as they had as to the nature
of the article and therefore to describe it as ferro-silicon, and
not as general cargo, and by reason of that neglect of duty they
were liable. Moulton and Farwell, L.JJ,, on the other hand, held
that there is an implied warranty by a consignor that the goods
delivered are fit for carriage, and unless the carrier knows or
ought to know that they are dangerous, the consignor must be
taken to warrant that they are not dangerous.

MARINE INSURANCE-—POLICY—W ARRANTY—FREE FROM PARTICU-
LAR AVERAGE AND LOSS,

Otago Farmers’ Association v. Thompson (1910) 2 K.B. 145.
This was an action on a marine insurance policy. The policy
covered a cargo of frozen meat and the period of the risk was
stated as follows: ‘‘ Risk commencing at the freezing station works
and includes a period not exceeding sixty days after the arrival
of the vessel.”’ It also contained the following clause: **War.
ranted free from particular average and loss unless caused by
stranding, burning, or collision of the ship or craft.”” Owing to
causes arising during the voyage, other than ‘‘stranding. burning,
or collision’’ of the ship, the meat arrived in a condition unfit for
human food, and was condemned, and there was a total loss,
Hamilton, J., found as a fact that the expression ‘‘warranted
free from particular average and loss’’ was a well-known formula
used in connection with insurance of frozen meat, and that the
word ‘‘loss’’ in that formula was well understood amongst under-
writers to mean all loss total as'well as partial, and that the
clause, however inapt to express the meaning, was in fact in.
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tended to mean that the underwriters only insured against
marine risks of stranding, sinking, burning or eollision; and he
held that, notwithstanding the provision as to the risk continuing
after the termination of the voyage, the clause had that meaning
in the policy in question and therefore that the defendants were
not liable,

LANDLORD AND TENANT—RENT-—ASSIGNMENT BY LESSEE OF PART
OF DEMISED PREMISES—~APPORTIONMENT OF RENT-~VALUE OF
SEVERED PARTS—DATE AT WHICH VALUE TO BE ASCERTAINLD
FOR PIXING APPORTIONMENT,

In Salts v. Battersby (1910) 2 K.B. 155, the question to be
determined was the date at which the value of two severed por-
tions of certain demised premises should be ascertained for the
purpose of fixing the apportionment of the rent. The actio:* was
brough: .in the County Court to recover rent, and it appearing
that the defendant was only assignee of part of the demised
premises, the judge held that he was only liable for part of the
rent, and in making the apportionment h~ held that the proper way
was to ascertain the proportion the area of the land assigned to
him bore to the area of the whole plot under the original lease, On
appeal, however, a Divisional Court (Darling and Bucknill, JJ.)
held that this was not the proper method of making the appor-
tionment, and that on the contrary the present relative value of
the parcels must be ascertained, and the rent apportioned on that
basis.

SHERIFF—EXECUTION CREDITOR—LIABILITY OF EXECUTION CREPI-
TOR FOR ISSUING EXECUTION ON SATISFIED JUDGMENT-— WRONG-
FUL SEIZURE—F'I. PA.—DEBT PAID BEFORE ISSUE OF EXECU-
TION-—ABBENCE OF MALICE—TRESPASS.

Clissold v. Cratchley (1910) 2 K.B. 244. This was an appeal
from the judgment of .he Divisional Court (1910) 1 K.B. 374
(poted, ante, p. 256). The action was for trespass in seizing the
plaintiff's goods under an execution issued on a judgment which
had been satisfled before-the writ issued. There was no malice
on the part of the defendants, and the writ had been issued in
ignorance of the prior payment, and on that ground the Divi.
gional Court held that the action would not lie. The Court of
Appeal (Williams, Moulton and Farwell, L.JJ.}, however, held
that the defendants were liable and allowed the appeal and re-
stored the original judgment in favour of the plaintiff,
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REPORTS AND NOTES OF CASES.
Province of Ontario.

e

HIGH COURT OF JUSTICE.

——

Divisional Court~—C.P.] [May 17.
Re Mousoxn.
WARD v, STEVENSON.

Will—Probate—Two testamentary writings of different dates—
Letters of administration with both annexed.

Appeal by defendants from the judgment of the Swrogate
Court of Northumberland and Durham which found that two
testarientary writings of different date together contained the
last will and testament of one Molson; and directing that letters
of administration with the two writings annexed should be
issued to the plaintiff. The first will appointed an executor
and had a residuary clause disposing of the whole estate. The
second will appointed the same executor, and was called ‘‘My
last will.”” It did not in any we - refer to the former document,
had no revoking clause, no residuary clause, and did not dispose
of the whole estate actually existing at the date of the decease, so
that as to the part undisposed of, if the second will alone were
admitted to probate, there would have been an intestacy.

Held, that the decision of the Surrogate Court judge was
corvect. In re Bryan (1907), p. 125, 76 L.J.N.RP. 30, dis-
tinguished.

Dromgole, for plaintiff. W. Kingston, K.('., for respondents.

‘Faleconbridge, C.J.K.B., Britton, J., Middleton, J.]° [July 2.
Hessey v. QUINN,

Landiord and fenant—Rent—Ezcessive distress—Statute of
Marlbridge—Damages.

On appeal from the judgment of OsLEr, J.A.,

Held, 1. That the statute of Marlbridge is not interfered
with or modified by II George 2, e. 19, s. 19, (Imp.) and the
latter statute did not apply to actions for excessive distress
(see R.B.0. 1897, c. 342). Whitmorth v. Smitk, 5 C. &. P. 250, is
unot in point. The statute of George II is confined to irregular-
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ities or illegalities arising after the distress and has no applica-
tion to the taking of an excessive distress.

2. In the case of an excvessive distress there is a breach of
a statutory duty to make a reasonable distress only, and some
damages must be presumed; but even when a statute read that
in such case the landlord should be ‘‘grievously amerced'’ nom-
inal or nearly nominal damages were allowed unless substantial
damages were shewn.,

3. In this case there was no substantial damage. The bailiff had
nominal possession only and did not interfere with the use and
enjoyment of the goods and there was no reason for exemplary
or punitive damages. '

See Piggott v. Birtles, IM. & W, 441; Chandler v. Doulton,
3 H. & C. 553; Black v. Coleman, 29 C.P. 507; Rogers v. Parker,
18 C.B. 112; Lucas v. Tarleton, 3 H. & N. 116,

Creswicke, K.C., F. @, Evans, and J. M. Ferguson, for re.
spective parties.

Divisional Court—K.B, | [July 186.
CoPeLaAND . Locomorive Eneineers’ MuvuruaL Live, Etc,
ASBOCIATION.

Aecident  insurance—Total and permanent loss of sight—
Practical loss of sight— Locomotive engineer.

This was an appeal from the judgment of Boyp, C., who
dismissed an action upon an accident insurance certificate of
defendants’ association. The plaintiff’s claim was based upon
the constitution and by-laws of the association, which pro-
vided that any member thereof ‘‘sustaining the total and per-
manent loss of sight in one or both eyes shall receive the full
amount of his insurance.”’ The plaintiff, who was a locomotive
engineer, suffered an accident whereby there was, as found by
the Chancellor, ‘‘a practical loss of sight so far as this man is
an engineer,’”’ but on the evidence held that it could not have
been said that he was totally and permanently blind.

Held, that, the plaintiff could not recover.

Logan, for plaintiff. Hannga, K.C,, for defendants.

Sutherland, J:] [July 20.
RE McCRACKEN AND TOWNSHIP OF SHERBORNE.

Liquor License Act—By-law limiting number of tavern licenses
in township to one—Monopoly.

This was an application to quash a by-law to limit the number
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of tavern licenses in & township to one, reciting that the muni-
cipality had not the required population for more than one
tavern license and it was expedient to limit the license list to that
number, There were two existing licenses in the munieipality.
The bona fides of the council in making this reduction
was not in question and the evidence indicated that one hotel
was sufficient for the requirements of the publie in the muni-
cipality.

Held, that, in view of s. 20 of the Liquor License Act and
8, 330 of the Municipal Act no township council can pass a
by-law to provide that the number of licenses should be limited
to one, and in this case the result of the by-lav- would be to
create a monopoly. By-law quashed.

Haverson, for applicant. 4. Mills, for respondent.

Meredith, C.J.C.P., Teetzel, J., Sutherland, J.] [July 27.
Forp v. Canapian Exrress Co.

Malicious prosecution—Separate prosecution for forgery and
theft—Reasonable and probable cause—Question for judge
and not for jury.

The plaintiff was formerly in the employ of White & Co,,
commission merchants, White & Co. obtained blank books of
money orders from the Canadian Express Co. and the Dominion
Express Company, and acted -as agents for these companies for
the purposes of their business only. A telephone message was
received by the agent of the Canadian Express Co. asking.that
a book of money orders be sent to White & Co. The agent
(named Mitchell) requested that an order for the same should be
sent to them and on its receipt the book of money orders would
be delivered forthwith. Shortly afterwards a man called at the
Canadian Express office and handed in an order for the money
orders written on White & Co. letter heads and signed White
and Co. per Cohen. He received a book of money orders and
signed a receipt for same. When the defendants went to
White & Co. to collect for the book of money orders they first
became aware that these orders had never reached White & Co.
nor had they telephoned for them. Mitehell then wired the head
office in Montreal to know if any of the orders had been cashed
and asked them to forward any of the orders. On receiving the
money orders Mitchell went to White & Co. and suspicion first
fell on a former employee, then on the plaintiff, and two of the
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employees of White & Co. informed Mitchell and a deteetive
who had been brought in that the writing on the money orders
resembled that of Ford's. Mitchell then obtained a quantity of
Ford’s writing from White & Co., and on the advice of the detec-
tive he took the writing to an expert in writing named Staunton,
who remarked that there was a resemblance in some of the letters,
but requested that the writing should be left with him over night,
They however took the writing away without obtaining any
further opinion and consulted the Crown Atftorney informing
him that the expert said it was Ford’s writing, who gave direc-
ticns for a warrant. This, however, was not obtained till the
following day. The prosecution after several remands dropped
the charge of forgery and charged the plaintiff with theft. On
this charge the plaintiff was sent for trial and scguitted and
Mr. Staunton, who was called by the Crown, gave it as his
opinion that neither the order nor the receipt for the book was
in the handwriting of the plaintiff, Ford, The plaintiff. then
commenced this action claiming damages in respect of

(1) False arrest. (2) Prosecution for forgery. (3) Sub-
sequent prosecution for theft.

At the close of the plaintiff's case, defendant’s counsel
objected that the absence of reasonable and probable cause was
not proved and that the defendants were not liable for the acts
of Mitehell, their agent, who laid the information, and moved for
a nonsuit. The motion was refused and the defendants adduced
evidence in support of their defenece, The trial judge put
several question to the jury which were all answered in favour
of the plaintiff, and the damages assessed down to the first
arrest for forgery and the first remand were placed at $1,500.
From the first remand down to the time of the charge for for-
gery was abandoned $750, and the damages in respect of pro-
secution for stealing at $750.

Upon motion for judgment on the findings of the jury
the Chief Justice ruled that there was on absence of reasonable
and probable cause and directed that if the plaintiff so desired
judgment should be entered in his favour for $750, the dam-
ages awarded in respect of the prosecution for theft, leaving
him to go to trial again on the other issue, as several of the
quesiions which were intended to be submitted to the jury had
not reached the jury and were not amswered by them, The
defendants then appealed to this Court on the following grounds.

(1) Ansence of reasonable and probable cause was not shewn
and the Chief Justice should have so ruled and have withdrawn
the case from the jury.
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(2) There was no evidence to warrant this submission to
the jury of the question whether Mitchell in doing what he did
was aeting within the scope of his'employment so as to make the
defendants responsible for his action,

Held, 1. 1f the law is as it was laid down in Haemilion v.
Cousineau, 19 AR. 203, it may be that the Chief Justice was
right in leaving to the jury the question which he put to them as
to the honest belief of Mitchell, but the court was of the opinion
that it was not, and that the cffect of Archibald v. McLaren, 21
8.C.R. 515, was to overrule that case and to scttle the law as far
as the courts of this province are concerned in accordance with
the views expressed by Armour, C.J. and Street, J., in the
Divisional Court. Nothing appeared upon the evidence juati-
fying even the suspicion much less the finding that Mitehell
did not at the time he laid the information for forgery lhonestly
believe the plaintiff to be gnilty. So far as appeared Mitchell
did not know him even by sight and had no motive for making
a false charge against him, nor was there anything which
warranted the submission to the jury of the question as to the
defendants having taken reasonable care to ascertain the true
fact of the case before Mitehell laid the information.

2. As to the prosecution for theft it should have been ruled
that the plaintiff had established want of reasonable and pro-
bable cause.

3. Though the expert’s opinion was that neither the receipt
nor the order had been forged by the plaintiff, there was the
evidence of the two employees that the plair*iff was the person
who presented the forged order and signed ..e receipt.

H. H. Dewart, K.C., and J. 8. Lundy, for plaintiff. J. 2L
Ferguson, for defendants.

S —————

Province of Mova Hceotia.

SUPREME COURT.

Graham, E.J.] [July 29.
In rE THoOMAS McNurT.

Collection Act—Commitment for fraud—Form of Warrant—
Commisgion—Presumption as to acts of.
A warrant of commitment to gaol for fraud under the
Collection Act, R.8, 190C, ¢. 182 was attacked on the ground
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that it did not shew on its face that the debtor was a resident
of the county for whieh the Commissioner who granted the
warrant acted. Sec. 27 (2) of the Aect contained the following
provigion: ‘‘The warrant of commitment may be in the form I,
in the schedule, ete.”” The warrant in question exactly followed
the form which did not require that the fact referred to should
be shewn on its face,

Held, that the warrant was sufficient and that the application
for the discharge of the debtor must be dismissed. Re Baltimore,
25 N.S.R. 108, distinguished.

IHeld, also, that it was to be presumed that the Commissioner
acted rightly. MeKay v. Campbell, 36 N.S.R. 522; The Queen v.
Silkstone, 2 Q.B. 52; and T'aylor v. Clemstone, 11 C. & F. 641, re-
ferred to.

Power, K.C,, in support of application. Ralston, K.C., contra,

Graham, E.J—~Trial.] [August 3.
" MiLLER v. WEBBER.

Pisheries—-Net set without lcense—Fisheries officer justified in
seizing—Powers of Dominion Parliament.

Held, 1. Legislation prohibiting the use of nets of certain
descriptions for the purpose of taking deep sea fish, except
under special license, having in view the prevention of over
fishing or the undue destruction of fish on the coasts of Canada,
is reasonable and in the interests of the general public and is
within the jurisdiction of the Dominion parliament io enact.

2, It is within the jurisdietion of the Dominion parliament
to impose a license fee or tax as a condition of the issue of such
licenses where granted.

3. It is a sufficient justification to a fisheries officer seizing a
net set for the purpose of taking deep sea fish on the coast of
one of the provinces of Canada to shew that it was set without
license or the payment of the fee required.

J. 4. McLean, K.C., for plaintiff. Macilreith, X.C., for
defendant,
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Province of Manitoba.

KING'S BENCH.
Macdonald, J.] [June 21,
Dominton Express (fo. o, Crry or Braxbpox.

Tazation—Corporetions Taration At and husiness tar levied
by—63 & 64 Vict, e, 35, 5. 2—Construction of stalules,

The taxation imposed upon express companies for Pro-
vineial revenue by sc-b-s. (m) of s 3, of the Corporations
Taxation Act, R.S.M, 1902, ¢. 164, as re-enaeted by 5 & 6 Kdw,
VII ec. 87, 8. 7, is a business tax, being based partly on the
number of its branch offices in the Provinee, and, since s, 18 of
the same Act provides that, whe:. a company pays such tax, no
similar tax shall be imposed or collected hy any municipality,
the defendant city has no right to impose, unde» s. 2 of 63 & G4
Vict.,, & tax on the company in respect of its hiieh office in the
city, such tax being expressly called a business tax hy the last
named Act. The criginal Corporations Taxation Act was
assented to on the same day as the Act under which the defen.
dants sought to impose the tax in question.

Held, that it must be presumed that the intention of the
Legislature was that s. 18 of the former Aect should govern
and should exclude the tax under the latter Act. Injunection to
go restraining defendants from proceeding under distress
warrant to levy the tax in question.

Coyne, for plaintiffs. Matheson, for defendants,

Mathers, C.J.] [July 1910.
Davies v, CiTy oF WINNIPEG, .

Negligence-~Municipality—Liability of for non-repair of side-
walk.

Under s. 667 of the Municipal Act, R.8.M. 1902, c. 1186,
or under 8. 722 of the Winnipeg charter, 1 & 2 Edw. VIIL c. 77,
a munieipality is not liable for the consequences of an aecident
caused by the want of repair of a sidewalk unless negligence
on ita part is shewn,

The plaintiff was injured by the tilting up of a loose plank
in a sidewalk only ten years old which had been regularly in-
spected by an officer of the oity withcut discovery of the defect




548 CANADA LAW JOURNAL,

and no notice of the defect had been brought home to the city
in any way. It appeared that the plank had got loose by the
- breaking of the nails and not by reason of age or decay of the
wood.

Held, that the defendants were not liable,

Howell and H. V., Hudson, for plaintiff. 7. A. Hunt and
Auld, for defendants.

Mathers, C.J.] [duly A
MannNiNg v. Ciry or WINNIPEG.

Municipal corporation—Coniract of, without by-law—-Employ-
ment of counsel by city~— Acceptance of services—Liabilily
of corporation on executed contract—IVinnipeg charter, s
472, 833,

The couneil of the eity of Winnipeg has authority, under
section 833 of its charter, 1 & 2 Edw. VII e¢. 77, to employ
counsel to eonduet an inquiry into any matter connected with
the good government of the city or with the econduct of any part
of its public business; but such employment is not one of the
matiers which, under s. 472 of the charter, may be dealt with
otherwise than by by-law,

‘When such employment was by resolution only and there way
no formal aceeptance of the work hy the couneil, although the
plaintiff had completed it according to his instructions, it was

Held, that he could not recover in an action against the city
for the amount of his bill of costs rendered. .Arnold v. Poolr,
4 M. & Q. 866; Silsby v. Dunnville, 8 A.R. 524; Walcrous v.
Palmerston, 21 8.C.R. 556; Barrie School District v, Barrie,
19 P.R. 33, and Brown v. Lindsay, 35 U.C.R. 509, followed.
Clark v. Cuskfield Union, 21 ..J.Q.B. 349, IHaigh v. North Bricr-
ly, E.B. & E. 873; Lowford v. Billericay (1903), 1 K.B. 772;
Bernardin v. Dufferin, 19 8.C.R, 581, and Emerson v, Wright,
14 M.R. 636, distinguished.

Hosiin, K.C,, for plaintiff. T, 4. Hunt and Auld, for defen-
dants.

Mat 1ers, C.J.] [July S.

Davis v, Baruow,

Parliamentary eleclions—Return of election made by refurning
officer-—Jurisdiction of Court uf King’s Benck ~Injunction
—Byreach of, by agent of defendant—Contempt of convi—
Manitoba Controveried Elections Act, R.8.M. 1902, ¢. 34.

The Court of King’s Bench has no jurisdiction to hear and
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determine a complaint against the return of & member to serve
in the Legislative Assembly of Manitoba otherwise than in pro-
ceedings under the Manitoba Controverted Elections Act,
R.S.M. 1902, ¢. 34. Regina v. Prudhomme, ¢ M.R. 259, followed,

The court has power, however, to deal with the defaults and
misconduet of election officers and compel them to perfori: their
public Auties. '

An riorim injunction had been issued restraining the defen-
dant, the eturning officer, his servants and agents from deliver-
ing his return to the elerk of the Executive Council. Defendant
had already handed the return to an express company for trans-
mission, and the agent of the company was notified of the in-
junetion, but delivered the return in spite of it,

Held, that such agent was liable to he committed, not tech.
nically for a breach of the injunction, but for a contempt of
court tending to obstruct the course of justice: Xerr on In.
‘unetions, 599,

Hudson, K.C., and Coyne, for plaintiff, Dennistoun, K.C,,
for defendant.

Mathers, C.J.] [August 1.
Re Scurigee aAnp City or WINNIPEG.

Railway company—Compensation—Land injuriously affected,
though wnot encroached upon by work—Winnipeg charter,
1 &2 Edw. VII. ¢c. 77, ss. (¢) added to s. T08 by s. 15 of
3 &4 Edw. VI, ¢. 64. .

‘Where the statute under which a elain was made for damages
to land, caused by the construction of certain works and the
closing up of certain streets, provided that any advantage
which the real estate might derive from the contemplated works
should be deducted from the sum estimated for damage done
to the land in arriving at the compensation to be paid, and it was
found that the detriment to the elaimant’s property caused by
the closing of the streets was more than offset by the advantage
accruing to it from the constriction of the works, it was

Held, 1, The claimant could not recover anything in re.
speet tn such detriment.

2. Even if the detriment to the claimant's land should alona
be considered, he is not entitled to compensation by reason
only that he is, by the construction of a public work, deprived of
& mode of reaching sn adjoining distriet from his land and is
obliged to use a substituted route which is less convenient, if the
corsequent depreciation in the value of his property is general
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to the inhabitants of the partieular loeality affected, though
his property may be depreciated more than that of any of the
others. The claimant in such a case would have no right of
action at common law, and therefore his land was not injuriously
affected within the meaning of the statutes, the test in such cases
being, would the complainant have a right of action if the work
had been done without statutory authorityt King v. McArthur,
34 8.C.R. 570, followed; Chamberlain v. West End, Ete. By.
Co., 2 B, & 8. 617; Metropolitan v. McCarthy, LR. T E, & [.
App. 243; Caledonian Ry. Co. . Walker, 7 A.C. 259, and Talr
v. Toronto, 10 O.L.R. 650, distinguished,

Elliott and MacNeill, for claimant. J. Campbell, K.C., and
7. A. Hunt, for City of Winnipeg.

Prendergast, J.] ' [August 4.
EGGERTSON v, NICASTRO.

Fraudulent conveyances—27 Eliz, ¢. 4—Voluntary settlement—
Consideration—Subsequent purchaser for value.

The wives of the defendants were sisters, and, on the death
of Nicastro’s wife, the defendant Pinaro, from motives of hum-
anity and relationship, took over and afterwards maintained
the infant children of Nicastro with his consent, as the latter
was, through habitual and excessive drinking, unabie to take
enre of them., About eight months afterwards, Nicastro con-
veyed to Pinaro the property in question, being all he had in
the world, in trust for the maintenance of the children anl
Pinaro continued to support and maintain them. One year
later, Nicastro gave an agreement of sale of the property to the
plaintiff for a valuable consideration.

Held, 1. At the time of the conveyance to Pinaro, he had a
good cause of action againet Nicastro on the implied contract
to pay for the support and maintenance of the children; and, as
a pre-existing debt may be a valuable consideration, the deed was
not voluntary in its inception. Cracknall v. Janson, 11 Ch. D. st
p. 10, followed.

2. There was, at all events, an ex post facto consideration
sufficient to support the deed in that Pinaro continued to main-
tain the children for a year before the conveyance to the plain-
tiff. Prodgers v. Langham, 1 8id. 133; Johuson v. Legard,
T. & R. at p. 294, and Bayspoole v. Colling, L.R. 6 Ch. A, at p.
292, followed.

Anderson, K.C;, and Garland, for plaintiff, Graham and
Fullerton, for defendants.
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MWOOR Weviews.

A Manual of County Court Practice in Ontario. By M. J.
GormaN, K.C., LL.B. 2nd edition. Toronto: Canada Law
Book Co., Limited,

It is eighteen years since the first edition, and this new book
was urgently needed as many important ehanges have been
made in the jurisdiction of the courts and their equity juris.
dietion, which had been taken away, restored and increased.
As might have been expected, the work is well done, and we have
hefore us a comprehensive and convenient compendium of
County Court praetice in the Provinee of Ontario, comprising
the statutes and rules relating to the powers and duties of
County and District Court judges and the jurisdietion, pro-
cedure and practice of County and District Courts and in appeals
therefrom to the High Court with reference to Canadian and
English decisions., A useful part of the work for practitioners
is the tariffs of fees for County Courts and Gencral Sessions,
A numbei of spicial forms are also given. The writer in hig
preface criticizes some of the legislation on this subject and his
remarks are much to the point and well worthy of con-
sideration for future use. The hook has been almost re-written
and will be most useful to the many practitioners who must
necessarily have it on their office shelves.

Criminal Proceedings on Indictment. By E. B, Bowkn-
Rowranps, Barrister-at-law. Second edition, 1910. Lon-
don, Eng.: Stevens & Sons, Limited; Toronto: Canada Law
Book Co., Limited. $5.50.

This admirable work summarizes in the form of rules of
practice the procedure of criminal trials, so much of whieh, both
in England and Canada, is still dependent upon precedent and
ancient custom. These rules are coneisely stated, with annota-
tions subjoined to each, Speecial pleas, motions to quash indiet-
ments, applications for postponement, challenge of jurors and
the functions of the trial Judge are thoroughly dealt with frowu
the standpoint of the experienced counsel.

A chapter on criminal jurisdietion includes the rules as to
degrees of eriminality, capacity to commit erime, acecessories and
venue; but, otherwise the subiect matter is quite distinet from
that usually found in books upon Crimes and Criminal Evidence.




552 UANADA LAW JOURNAL,

‘What is evidence of a crimne and what constitutes a crime are
subjects which the author leaves to writers upon those subjects,
except 80 far as it became necessary to inelude references to such
matters as t'.y affect procedure. An elaborate index covers
seventy of the six hundred and seventy-five pages of this work,
which we commend to Canadian barristers practising in the
criminal courts.

The Law of Maintenance and Desertion and Afilistion, with
the Acts for the Custody and Protection of Children. 3rd
edition. By T. C. Marmin and G. T. Marmn. London:
Stevene & Haynes, Bell Yard, Temple Bar., 1910,

The chapters on maintenance and desertion have been revised
and notes have been added on marriage, agency of the wife,
contracts of infants, and larceny by the husband or wife, These
will be found very useful. Other portions of the book are not
applicable directly to this country, but may often be helpful for
reference.

A short review of the Law of Bankruptcy. By Epwarp MaNsox,
Barrister-at-law. 2nd edition. London: Sweet & Maxwell,
Limited, 3 Chancery Lane. 1910,

The author brings the decisions up to date, and apoligises for
not leaving out cases, a practice which, he remarks, ‘‘gives a
horrible sense of insecurity.’’ This, however, depends a good
upon circumstances.

The Law Quarterly Review. London: Stevens & Sons, 119, 120
Chancery Lane. July, 1910,

In addition to the notes, which are as interesting as usual
and one of which has already been referred to in these columns
(ante p. 433), the following articles appear in this number:
The promotion of peace, by Mr. Roosevelt; The now judiciary;
Burgage tenure in medimval England; The return of a com-
pany’ capital to its shareholders; The rule in Ee Cobbold;
The cu-operative nature of English sovereignty; What is com-
pany law, ete., ete. These are followed by the usual masterly
reviews of recent law books., Edited asz it is by so learned a
writer as Sir Frederick Pollock, the Law Quarterly is always
interesting and instructive. In several places we see the mark
of his masterly pen.




