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WORKMEN’S COMPENSATION.

A new measure is now before the Legislative Assembly of
Ontario which aims at making the liability of employers to com-
pensate their employees for injuries still more onerous.

Under the present law the liability is confined to employers
of workmen engaged in manual labour, but not employers of |,
domestic servants. The new bill includes all classes of employers
of all kinds of working people. If it should become law, the best
thing all small householders who employ domestic servants can
do, would be to dismiss them and do their own work. If not,
they may find themselves permanently crippled by having to
maintain for the rest of her natural life some servant who
happens to have sustained a serious injury whilst in their employ.

It may be said that employers can insure themselves against
such contingencies, which is true enough, but that means adding
so much more to the cost of living, which is already high and is
gradually getting higher and higher, especially in the cities of
Ontario, and notably so for professional men and those with fixed
ineomes.

If the Legislature thinks one class of the community should
be specially insured against accidents, it should itself assume
the burden, for to throw the expense of insuring one particular
class of the community upon another class is class legislation of
a most indefensible kind. If domestic and farm servants must
be insured by their employers against all accidents, why should
not every Government officer and clerk be similarly insured by
the Government of the province? If servants are entitled to be
insured at their employers’ expense, why should not butchers
and bakers and doctors and lawyers be insured by those who
employ them? And as for clergymen it is well known that many
of them have less of this world’s goods than the women they are
occasionally compelled to employ. '
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Then what a beautiful opportunity for all sorts of frauds on
employers is opened up by such legislation. This method of
pandering to one class of the community and giving it exeep-
tional rights and privileges which no other class of the com-
munity enjoys, will before long work its own cure, in such a
revulsion of feeling on the part of the community at large as will
make any Government hesitate before it sanctions such a course.

If the Legislative Assembly thinks in its wisdom that work-
men should be insured by employers, they should at least also
provide that the employer should be at liberty to deduct the cost
of such insurances from the wages of those for whose benefit they
are effected.

There is neither reason nor justice in extending the prineiple
of workmen’s compensation any further than it at present exists,
and the Government will, we think, make a great mistake if it
lends itself to any such extension as is now proposed. The time
has come to make a stand against the insane pandering to the
unjust demands of so-called ‘‘labour’’ leaders, who for their
own selfish purposes claim and obtain class legislation which
disorganizes the social fabric and works injustice, and which in
the end is hurtful to those whom they pretend to help.

DO JUDGES LEGISLATE?

Sir Henry Maine inclines to the view that judges do in fact
legislate, though by a species of legal fiction they are supposed
not to do so. Sir Frederick Pollock, on the other hand, in his
able and very lucid note to the second chapter of Maine’s History
of Ancient Law maintains that they do not. But we are inclined
to think, like many differences of opinion, this divergence is due
to a want of agreement as to the premises; and the question here
to be settled, at the outset is, what is meant by ‘‘legislating ¢”’

We do not suppose that Sir Henry Maine intended for a
moment to maintain that judges can, or do, exercise all the
powers of a sovereign legislator, and yet their want of such
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powers is the prineipal reason that Sir Frederick Pollocl: assigns
in support of hLis position that they do not legislate, when he
says: *‘A legislutor is not bound to conform to the known exist-
ing rules or principles of law; statutes may not only amend, but
reverse the rule or they may introduce absolutely novel prin.
eiples and remedies like tha Workmen’s Compensation Act.
Still less, if possible, is he bound to respect previous legislation.”
If no one could be a legislator who had not all these powers, then
Sir F. Pollock might be said to have proved his point, but, as is
well known, many bodies as a matter of fact have legislative
powers and do legislate within a certain limited area without such
powers. A familiar instanee is to be found in ¢ur munizipal eor-
porations and other private and public bodies to whom a limited
power of legislation iy delegated, and who make laws which, so
far as they are within the delegated power, are as binding upon
all whom they may concern as though they had emanated from
the legislature itself; sirce the Dominion Parliament itself
is not a sovereign legislature, but excreises only delegated powers.
In a similar way judges have by the constitution, impliedly,
a delegated power to legislate sub modo. As Sir F. Pollock says:
“*They are bound to find a decision for every casc however novel
it may be; and that deeision will be authority for like cases in
the future: therefore it is part of their duty to lay down new
rules if required.”” But to lay down new rules of law, is, what-
ever may be said to the contrary, to make a new law; and to
make a law is, we conceive, in fact to legislate—notwithstanding
that the mode of legislating may be sui generis and not the
ordinary way of making laws. And it does not appear to us
to be any reason why such new rules made by judges can be
said not to be legislation merely because in making such rules
the judges have to proceed upon certain well defined principles
in laying down such rules. In making by-laws corporations are
similarly limited.
But, as we have already intimated, the point necessary to be
first settled is ““What is meant by a legislator?’’ If you mean
by a legislator, one who makes laws, then sub modo judges make
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laws, therefore they are legislators; but if you meen by a legis-
lator one who is endued with sovercign legislative power, then
judges have not sovereign legislative power and therelore they
are not legislators; but then we might also have to conclude that
the Dominion Parliament does not legislate.

The socialistic eraze for municipal ownership which of late
years has been running its course in England, hus been produc-
ing all sorts of extravagancies on fhe part of munieipal authori-
ties; with the result that enormous additions have been improvi-
dently made to their debts without any corresponding advantage,
money of ratepayers has been expended on all sorts of wild and
useless enterprises, and wasted in the most reckless fashion, The
long suffering taxpayers who have been thus exploited in the
interests of these faddists, arve, in London, begiuning to squirm,
and sn immense demonstration recently took plaee in Tratfalgar
Square to protest against the methods of the London County
Couneil and to arvuse sufficient interest in the community to sweep
from the council board those who have been responsible for the
wasteful extravagance of the present regime, Since the fore-
poing was written the electorate has in fact made s pretty clean
sweep of those who had abused its confidence; which goes to shew
that if the body of the people will be only reasonably vigilant
they need not be made the vietims of sueh soeial parasites, This
shoyld be instructive reading for municipal ownership men in
the Dominion, for now in England as well as in the United
States it has been tried and has proved a failure,

There are many advantages 1) doubt in popular government,
and it is well said that if people who live under it suffer, it is
their own fault. But there can be no doubt that in gpite of all its
advantages, it often proves, as a matter of fact, a very dubious
blessing, In the hands of the politician, and the necessity he
finds Zor making himself ‘‘solid’’ with ‘‘the masses,”’ it is too
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frequently found that it is not the real interests of the community
at large that are sought, and it is not the methods of wisdom and
righteousness that prevail, but quite the reverse; so that it
comes to pass that ‘‘popular government’’ becomes the synonym
for all sorts of bad government, and those who really desire the
weifare of the community long for ‘‘the benevolent despot’’
who would govern wisely and for the true interests of all.

A recent eese in Kngland is as interesting in its way as the
Bee Cuse (ante, vol. 42, p. 123) or the Bull and Heifer Case
(ante, infra, p. 66). A eyclist riding on one of the beautiful
ronds of England ran over a fowl {being a cyclist ourselves we
deem him not to have been very skilful) helonging to the de-
fendant, which ingeniously entangled itself in the spokes of his
wheel and upset him, causing damage, for which he sued the
cwner of the biped. It did not appear whether the bird attack-
ed the cyelisy or simply after the manner of chiekens, children
and nervous women, ran aeross his path; nor was it shewn that
this partieular offender wasg in the habit of kunocking down cy-
elists, or that its owner had a knowledge of any malicious pro-
pensity in that respect; nor was any evidence given that it was
a matter of ecommon knowledge that domestie fowls, presumably
the ordinary barnyard variety, were accusfomed cither to lose
their heads (except of conrse when they ‘‘got it in the neck’
from the traditional axe) or of being subject to any form of
berserker madness, The learned judge of the County Court,
under these eircumstances, was of the opinion that the defen-
dant was not liable; but this proper pronouncement was coupled
with the remark that he only so decided in the present state of
knowledge as to chicken nature, and that if other cases oceurred
and jt beecame well known that they were not the harmless ani-
mals they are generally supposed to be he would not feel bound
tn follow his present ruling. Nothing was said as to the right
of domestic fowls to stray on the public highway, or as to any
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feature of liability in gphat regard. At present therefore the
warning to cyclists is: Keep out of the way of chickens.

Our legal exchanges discuss the eriminal statistics for Eng-
land and Wales in 1905, recently published. The aggregate of
trials for all offences was 791,190, the convictions being 650,567,
From this we gather that the milleninm has not yet come. There
has been an increase in some classes of crime, whilst in others
there has been a slight decrease. It would seem that the erimes
usually carried out by the habitual eriminal, such as burglary and
house-breaking, ete., have increased from 1,785 in 1900, to 2,870
in 1905. 1t also appears that offences against property without
violence have steadily increased during the last ten years.
Torgery and currency also shew a large increase. On the whole
it may be said that though there has been a decrease of crime in
1905, there has been an increase in crimes which might be classed
as ‘“the work of the habitual criminal,”” or those which would
come under the head of ‘‘educated crime.”’

The Speech from the Throne referring to legislation in Great
Britain has some points of interest in this country. The pro-
fession there welcome a proposal to attempt an establishment of
a Court of Criminal Appeal, and certainly recent incidents would
seem to justify an effort in that direction. We shall wait with
some interest any result of this, though it has not yet become a
pressing need in this country. Other matters are: the amendment
of patent laws; the giving women the right to sit as members
of certain municipal bodies; the shortening of hours of labour
in mines, ete. The House of Lords also receives attention owing
to ‘‘the unfortunate differences between the two Houses.”’
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REVIEW OF OUREENT ENGLISH CASES.
(Regirtered in accordancs with the Copyright Act.)

PayMeNT INTO COURT WITHOUT DENIAL OF LIABILITY—LIBEL— -
DEATH OF PLAINTIFF—--ABATEMENT OF ACTION—RIGHT 70
MONKEY PAID A8 SATISFACTION,

Mazwell v. Wolssley (1907) 1 K.B. 274 was an action of
libel in which the defendant paid into Court fifty guineas in
satisfaction and pleaded an apology. The plaintiff did not take
* the money out of Court, and died before trial. The defendant
applied for repayment of the money to him and his application
was opposed by the executor of the plaintiff who also claimed
that the money should be paid to him. = The reporter notes that
no technical objection was taken to the application of the execu-
tor. Bray, J., decided thai the exceutor of the plaintiff was en-
titled to the money and ordered it to be paid to him, and his
order was affirmed by the Court of Appeal (Colling, M.R.,, and
Farwell, L.J.). It wonld have been interesting as s matter of
practice to know what would have been the decision of the Court
if the defendant had taken the objection that the executor eould
not intervene without first reviving the sction, and that it was
not enmpetent for him to revive and make himself a party be-
cause the cause of action was one which did not survive. It
might probably have been deemed a good answer to say that
quoad the money paid into Court the executor was entitled to
revive,

RESTITUTION OF CONJUGAL RIGHTS-——SIZPARATION DEED-—COVEN-
ANT NOT TO SUE FOR RESTITUTION~—BREACH OF COVENANT FOR
MAINTENANCE OF WII«‘E. *

Kennedy v. Kennedy (1907) P, 49 was a petition by a wife
for restitution of conjugal rights. A deed of separation had
beer. made between the parties which contained a covenant on
the part of the husband to pay a third part of his earnings, and
8 covenant on the wife’s part not to sue for restitution of con.
jugal rights. The husband had broken his covenant, and the
question Barnes, P.P.D., was asked to solve was whether the
existence of the covenant not to sue on the wife’s part was a bar
to her application, and he held that it wad not and that *‘the
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Court should not allow its hands to be tied by the covensnt not
to sue in a case, such as the present, where the obligation to pay
has been repudiated.’”’

" PROBATE~-SEVERAY, TESTAMENTARY BOCUMENTS—'‘ LAST AND ONLY
WILL Y NTENTION.

Simpson v. Fozon (1907) P. 54 was & probate suit in which
the testator had left several testamentary papers and the ~ues-
tion was whether all of these should be admitted tv provate.
The first was made in 1898 disposing of all his property and
appointing his daughter executrix. The second was made in
1903, and was on a printed form commencing, ‘‘This is the last
and only will of me,”’ whereby he bequeathed the proceeds of an
ingurance policy and appointed an cxecutor. The third was
made in 1905 and described as ‘‘a codicil to the last will,’”
whereby he made certain bequests and appointed other executors,
The executors named in the last document applied for probate
and it was held by Barnes, P.P.D., who tried the case, that all
thres documents must be admitted to probate and that the words
“last and only’’ in the second did no* have the effect of revoking
the former will except so far as it was inconsistent with the sesond
one,

RAILwAY COMPANY—OMNIBUS BUSI\IE%%——INCIDENTAL POWERS~—
ULTRA VIRES,

Attorney-deneral v. Morsey Ry. Co. (1907) 1 Ch. 81 was
an action to restrain a railway company from ecarrying on an
omnibus serviee, as being ultra vires. The railway ran from
Liverpool to Birkenhead, and, for the coavenience of passengers,
the company provided a service of motor omnihuses between
their central station at Birkenhead and the residential part of
the town. These omnibuses were run to and from their station
in conneetion with their train zervice, but they picked up pas-°
sengers and carried them for any distance they pleased on the
route, for which fares were charged, Warrington, J., held that
as the defendants had no power by their special Acts to run
omnibuses their doing so was ultra vires and he granted an in-
junetion (1906) 1 Ch. 811 (noted, ante, vol. 42, p. 561), and the
Court of Appeal (Williams, Moulton and Buckley, L.JJ.), held
that e was right, but on the defendants undertaking to run the
omnibuses to or from the station on their line and in conneection
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with their traing and not to hold themselves out as doing & gen-
eral omnibus business and (2) not to charge separate fares for
intermediate jeurneys, and (3) as far as possible to confine their
omnibus service to passengers by their trains;, the Court dis-
~-charged the injunetion. = : :

CoryutGHT—LETTER—RIGHT TO PREVENT PUBLICATION OF LETTER
~CoPYRIGHT AcT, 1842 (5 & 6 VIOT. ¢. 45), &. 3.

In Macmillan v. Dent (1907) 1 Ch. 107 the Court of Appea!
(Williams, Moulton and Buckley, L.JJ.), have afirmed the judg-
ment of Kekewich, J. (1906), 1 Ch. 101 (noted ante, vol. 42, p.
262). It may be remembered that the action concerned the pub-
lication of letters of Charles L.amb and the question as to the
ownership of the copyright was in question. The owners of the
letters had assigned all copyright in them to the plaintiffs, Smith,
Ijder & Co., in 1895, and that firm had published an edition in
1898 and returned the originals to the owners. The defendant
subsequently purchased the originals and took from the legal
personal representative of Charles Lamb an assignment of the
copyright and of all other his rights therein, but with notice of
ihe prior assignment to Smith, Elder & Co., and was proeeeding
to republish the letters when the plaintiffs, Maemillan, who
had become licensees of Smith, Elder & Co., brought this
action to restrain publication by the defendants. Kekewich,
J., granted an injunction and the Court of Appeal (Williams,
Moulton and Buckley, I.JJ.), affirmed his decision. The mator-
ial part of s. 3, of the Copyright Act, 1842, is as follows: “Copy-
right in every hook which shall be published after the death of
its author shall endure for the term of 42 years from the first
publication thereof and shall be the property of the proprietor
of the author’s manuseript from which such book shall be first
published, and his assigns.’’ The principal difficulty in the case
arose from the fact that by the terms of the agreement with
Smith, Elder & Co., they were to return the letters after having
published them. But the Court of Appeal held that the assign-
ment was in its legal effect an assignment of the right to obtain
copyright by first publication notwithstanding the publishers
were not to become owners of the letters by mneans of which the
copyright was to be obtained. And as Mouiton, L.J., points out
if in faet the copyright on publication by Smith, Elder & Co.
vested in the owners of the letters, the agresment which they
had made was sufficient to transfer it instantaneously it arose
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to Smith, Elder & Co. The contention on the part of the defen-
dants, that the personal representative of Charles Lamb was
entitled to copyright in the letters was overruled.

TENANT FOR LIFE AND REMAINDERMAN-—REAL ESTATE—TRUST
FOR CONVERSION=—PA ¥ MENTR IN NATURE OF ROYA‘;TIE&*CAPI-
TAL OR INCOME.

In re Darnley, Cliftor v. Darnley (1907) 1 Ch. 159. This was
an administration action in which a question arose between ten-
ant for life and remainderman as to whether certain payments
received by the trustee of the estate were to be deemed incomeé or
capital. The estate was that of a testator who by his will gave ks
residuary real and personal estate to a trustee upeon trust for con-
versian, and to pay the proceeds to his wife for life and after her
death to his children. There was no power to postpone conver-
sion, nor any express gift of the income before conversion. Part
of the testator’s real estate was under lease which empowered
the lessece to dig chaik on certain portion of the demised land,
and to take additional chalk land on paying therefor £900 an
acre, A sale of the real estate had been directed, but had not
taken place. The question was whether moneys thus received
or to he received for chalk was to be deemed capital or ineome
and Kekewich, o., decided that it must be treated as income.

IEGACY 710 SCHOOL-—DISCONTINUANCE OF WEFE-DAY SCHOOL-—
CONTINUED USER A8 SUNDAY SCHOOL~—TAPSE,

In re Waring, Hayward v. Attorney-Gencral (1907) 1 Ch.
166, a testatrix by her will bequeathed a legacy to *‘8t, Andrew’s
School, Heybridge,”’ for the benefit thereof. A school of that
name had been founded by a brother of the testatrix for the
education of the poorer classes. For some years previous to the
testatrix’s death, but after the date of her will, the use of the
school as 8 week-day school had been discontinued, and at the
time of her death it was only used as a Sunday school, The
auestion was whether the legacy had lapsed on the ground that
the purpose for which the school had been founded had to a
great extent failed. Kekewich, J., held that it had not inasmuch

‘as there had not been a total failure of the institution inasmuch

a= i% still survived in the Sunday school and served the purpose
for which it was founded one day in the week.




REPORTS AND NOTES OF CASES,

REPORTS AND NOTES OF CASES.

Province of Ontatto.

[V

COURT OF APPEAL.

[Eo———

Full Court.) [Nov. 80, 1900¢.
ScuawooB v, MicmigaN Cenxtral Ry, Co.

Master and  servant—Negligence—Defect in  machinery-—De-
fective system of inspection—Workmen’s Compensation
Act.

On the trial of the action herein, which was against a rail-
way comnpany to recever damages for the death of the deceased
through his being called by the cscape of steam occasioned by
the giving away of a water tube in a locomotive engine on which
he was working, the injury, in answer to questions submitted
to them, set out in the report, found that the death was caused
through a defeet in the econdition of the locomotive, though the
defendants not supplying proper inspection, the defect itself
not heing specified; but from a discussion which the trial judge
had with a jury when they brought in thei» answers, and from
the answers to further questions submitted to them, such defect
it appeared consisted in the way the tubes were fixed in the
hoiler, ie., in not being, as it was said, properly helled; and that
J.. who did the work was a person entrusted by the defendants
to perform the same.

Ileld, MereprTi, J A, dissenting, that there was no evidence
to support a liability at common law, but that it was sufficiently
established what the defect was and that snch defeet would have
been discovered had there been a propoer inspection and that J.
was a person entrusted with the work so that there was a lia-
hility under the Workmen’s Compensation Act in respeet of
which the deceased’s widow and administratrix could maintain
the action and was entitled to recover the dai.ages nssessed by
the jury under the above Act.

Hellnuth, K.C., and D. W. Seunders, for appellants, defen-
dants, Crothers, for respondent.
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Full Court.] [Jan. 21.

NaTioNAL, MALLEABLE Castings Co. ». Smite’s Faurs MaLie-
ABLE Castings Co.

Company—Ezxecutory contract—Corporate seal —Authority of
general manager.

Appeal from judgment of Farconermer, C.J.K.B., at the
trial. By letter addressed to the plaintiffs signed by the defen-
dants by their general manager the defendants agreed to furnish
malleable iron coupler parts to the plaintiffs in certain quanti-
ties as might be ordered between certain dates. The letter had
at its foot the word ‘‘accepted’’ subscribed with- the plaintiffs’
name by H. F. Pope, assistant treasurer. The defendants were
what is known as a one man company, the president and general
manager above referred to, holding 1240 shares out of 1375.
No by-law had ever been passed defining the general powers of
the board of directors or of the managing director of the above
company except as to the power of borrowing money for the
purpose of carrying on the business. The managing director
did not consult the board before signing the letter referred to
“and there was no formal subsequent approval by the board of
what had been done, nor on the other hand any formal or other
dissent. At the time the letter was written the general manager
knew that to carry out the proposed contract, an extension of the
defendants’ plant and premises would be necessary at an addi-
tional expenditure of probably $40,000, and the plaintiffs also
knew that the full performance of the contract would require a
substantial increase of the defendants’ plant. But there was no
evidence that they knew anything about the defendants’ capital
or commercial circumstances, or their ability to furnish the
additional plant.

Held, 1. In the absence of bad faith or notice the plaintiffs
were entitled to assume that the general manager had been
clothed with the real authority which he was ostensibly exercis-
ing in entering into the contract in question, which was after
after all, only one to manufacture and supply articles of the
kind for the manufacture and sale of which the defendants were
expressly organized, and the agreement therefore, was certainly
one to which the board of directors would have had power to
bind the company by entering into it.

2. The circumstance that the contract required for its full
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or meximum performance an increased plant was not in itself

sufficient to render the whole ultra vires; it would have been

otherwise if such increased plant had been vequired to carry on

a new cr different business from that then being carried on by

the defendant company. As it was, the suppl.ing such addi«

tional plant would fal] under the head of ‘‘management’’ and
would therefore be within the general scope of the defendants’
authority.

- 3. There was no need here of the corporate seal although the
contract was an executory contract; and the plaintiffs were en-
titled to recover so far as they had given orders for the couplers
under the contract,

W. Cassels, K.C., and W. D. McPherson, X.C.. ior the defen-
dants, appellants, J. H. Moss and C. 4. Mogs, for plaintiffs.

Full Court.) [Jan. 28,

HaNLY v. Micrigan CenTrAL Ry. Co.

Railway—Injury ot highway crossing—Negliyence—Eindings of
Jury—Train ““behind time.”’

In an action to recorer damages for the death of & man who
was struek by a train of the defendants at a highway crossing,
the evidence as to whether the statutory signals were given was
conflicting, and, while it was shewn that the train was about ten
‘ninutes late, there was no evidence as {o the cause of the delay,
nor was it shewn that the deceased was misled thereby. The
jury found that the defendants were guilty of negligence, which
consisted in-the train being ‘‘behind time’’; but they did not
answer a question put to them as to whether the bell was ringing.

H cl.d, that no actionable negligence was shewn or found, and
the action should be dismissed; it was not a case for a new trial.
Sec, 215 of the Dominion Railway Act, 1908, did not aid the
plaintiffs, :

Judgment of Boyp, C., reversed,

Hellmuth, K.C., and Ceattanach, for defendants, appellants.
S. White and E. Meek, for plaintiffs,

T T
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HIGH COURT OF JUSTICE.

Divisional Court.] {Dee. 4, 1906.
CLARKE v. UNIoN Srtock UNDERWRITING CoO.

Bills of exchange and promissory notes—Absence of considera-
tion—Evidence, admissibility of—New trial.

In an action upon two promissory notes for $3,000 and $4,-
000 respectively, the defendants set up that the defendants had
never received any value for the notes, and that the plaintiff
was not a bona fide holder for value. At the trial the defendants
tendered evidence, which was refused, to shew that the notes
were given merely as receipts for stock which had been delivered
to the defendants for sale as agents, that there was no considera-
tion for the notes, and that the plaintiff was merely a clerk in
the office of his solicitor, and had given no value therefor; also
that a written agreement for the transfer of the stock made be-
tween the payee of the stock and another one of the defendants’
firm had never been acted upon, or had been abandoned.

Held, that whether or not evidence was admissible to shew
that the notes were given as receipts, the defendants were en-
titled to give in evidence all the facts which would tend to estab-
lish want of consideration, and this, having been denied them,
a new trial was directed.

Watson, K.C., and Medd, for plaintiff. Rose, for defendants.

Meredith, C.J.C.P.] [Dee. 4, 1906.
MONTGOMERY v. RYAN.

Venue—Trial in Toronto—Investigation of accounts — Proper
case for triol without o jury—=~Striking out jury notice.

The practice where the venue in an aetion is laid out of To-
ronto is, except in rare cases, to leave the matter to be dealt with
by the trial judge; but in Toronto, where there are separate sit-
tings for jury and non-jury cases, the latter being practically a
continuous sitting thronghout the year, the practice has been
adopted, in order to prevent the jury list from being unduly
encumbered, to strike out the jury notice in cases which properly
ought to be tried without a jury.
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Where, therefore, in an action on a promissory note, which
involved an investigation of accounts, and was therefore pro-
perly triable without a jury, an order was made in chambers
directing such notice to be struck out.

W. N. Ferguson, for plaintiff. W. M. Hall, for defendant.

Meredith, C.J.C.P.] RE GAMBLE [Dee. 8, 1906.

Will—Devise to two devisees—Death of one before testator—
Lands and personalty—Tenants in common—dJownt tenants
—Survivorship.

A testator, by his will, amongst other devises, devised certain
land to two sisters naming them, to whom he also gave his resi-
duary estate. One of the sisters predeceased the testator.

Held, that as regards lands the sisters would take as tenants
in common, and therefore as to the deceased sister’s share therein
there would be a lapse, but as to the personalty they would take
as joint tenants, and the surviving sister took the whole by sur-
vivorship.

H. Morrison, Malcolmson and Harcourt, for various parties.

Boyd, C.] RE CRICHTON. [Dee. 15, 1906.

Medical practitioner—Infamous and disgraceful conduct in a
professional sense—Erasing name from register—Advertis-
ing secret remedy—Deceitful and fraudulent advertising—
Mistrial—Appeal to Divisional Court.

The charge laid under s. 33 of the Ontario Medical Act, R.
S.0. 1897, c. 176, against a medical practitioner, was, that he
was guilty of ‘‘infamous and disgraceful conduct in a profes-
sional respect,’”’ in advertising a secret remedy, called ‘‘Grip-
pura,’’ which the advertisement claimed would cure grippe or
influenza, and would assist in curing a number of other diseases,
while the finding against him was, that he was guilty of deceit-
ful and fraudulent advertising, for which his name was ordered

to be struck off the register. .
Held, on appeal to a Divisional Court, under s. 36 of the Act,
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that the order could not be supported, and must be set aside; and
his name, if struck off, restored to the register, o

‘What constitutes ‘‘infamous or disgraceful conduet iu & pro-
fessional respect,’” eonsidered and commented on, as well as the
evidence submitted with reference thereto, and the course pur-.
sued by the prosecution on the hearing of the charge.

W. F. Kerr, for appellant, Curry, K.C,, for Discipline Com-
mittee. H. 8. Osler, K.C,, for Medical Counil,

. . [Dea. 15, 1908,
Falconbridye, C.J.K.B., Britton, J., Clute, J.]

Burron v. CaNabax Paotrig Ry. Cn,

Railways—Crossing in town—Hand-car—Warning—Finding of
jury—Ratlway committes jurisdiction—Infant plaintiff—
Contributory negligence—By-law—Invoking for another
purpose.

A child of ten years of age was coasting down an ineline on
a street in a town orossed by a railway and was run down and
injured by a hand-car proceeding along the railway. At the
trial the jury found in answer to questions amongst other an-
swers that the defendants were negligent in not giving some
warning in approachiug the crossing; that the defendants could
have avoided injuring the plaintiff by stopping the hand-car
and that it was their duty apart from the provisions of the Rail- -
way Act to hive given warning.

Held, 1. The jury in finding that the railway should have |
given such warning were not assuming to lay down any, general
rule as to what care or precaution should be taken, but simplyl
that under the circumstances some warning should be given, that
the answer was unobjectionable and in no way infringed upon
the jurisdietion of the Railway Commission.

2. Even if a hand-car is not a train & warning was necessary
apart from the Railway Aet

3. Although there was a municipal by-law to prohibit coast-
ing, the plaintiff had not been ‘‘warned,’’ which was necessary
under its provisions to make coasting an offence and the opus
is on the defendants to prove criminal capacity at common law
and under the Code of an infant under fourteen, and the defen-
dants were not entitled to invoke such by-law for another pur-
pose.
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¢, Although s defendant is not liable if the injury is caused
entirely by an infant’s own negligence, the eapa,city of the infant
to be guilty of contributory negligence is' a question for the
jury, and that as the piaintiff was not a trespasser and was where .

'hé was a¢ of right and had not been ‘‘warned’’ under the pro-

visions of the by-law, or his capacity for crime shewn, the trial -
judge was right in submitting the whole case to the-jury, and
the jury having found in favour of the plaintiff the verdiet
should not be disturbed.

H. 8. Osler, K.C,, for the appeal. W. J. L. McKay, conira.

Mulock, C.J. Ex.D., Teetzel, J., Anglin, J.] [Jan. 17,
CANADIAN O FIELps Co. v, VILLAGE OF OiL SPRINGS,

Assessmont—ilining lands—Value as agricultural lands—DBuild-
tngs—Plani-—Illegal assessment—Jurisdiction.

An assessor assessed mining lands at their value as agricul-
tural lands under sub-s. 3 of 5. 36 of the Assessment Act of 1904,
but further assessed the buildings and mining plant as such and
adding the two latter together entered them as the assessed value
of the buildings..

Hcld, that that method was an attempt to evade the fair
meaning of the Aect; that the assessment of the exempted pro-
perty, the plant, was illegal and it was not for the assessor in the
exercise of his judgment to assess it for taxation ai any amount
and the illegality being established, the Court had jurisdietion
to deal with the matter outside of the machinery provided by the
Assessment Act for dealing with such & complaint, '

Judgment of Boyp, C., reversed.

A. Weir, for the appeal. Towers, contra.

—————

Muloek, C.J. Ex.D., Teetzel, J., Anglin, J.] [Jan, 25,
RE PORTER.

Restraint on  alienation—Will—Davise—‘ During lifetime’’—
‘‘ Mortgage or sell.”’

A testator by his will devised land to his ‘‘son H. P. his
heirs and assigns to have and to hold to said H. P. his heirs and
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assigns for his and their sole and only use forever subject to the
condition that the said H. P, shall not during his lifetime either
mortgage or sell (the land) thus devised to him,’’
 Held, that the restraint on alienation being limited was good.
Judgment of BriTToN, J., affirmed.
J. H. 8pence, for the applicant. Harcourt, official guardian,
for infants,

Divisional Court.] [Feb, 11,
Lavingsron v. LIvINGSTON.

Reference—Solicilor—Master—Acceptance by Master of re-
teiner from one of the parties—Setting aside reference.

Appeal from AneuiN, J., on motion by plaintiffs to set aside
the reference to the Master at Berlin and all proeeedings there-
upon had before him on the ground that the firm of solicitors
in which the said Master is a partner had accepted a retainer
from the defendant pending the reference for some non-conten-
tious business in the Surrogate Court of the Couuty of Waterloo,
by which judgnment the learned judge set aside the reference and
pruceedings accordingly.

Held, that the judgment appealed from must be affirmed.
‘Without suggesting that there had been or would be any bias, the
Master as the solicifor even in a small matter for the defendant,
who is & man of large business interest, might reasonably be
suspected of bias.

8. I. Blake, K.C., and J. H. Moss, for defendant, appellant,
J. W. Neshitt, K.C., and Brition Osler, for respondent.

Cartwright, Master.] Boyp . MARCHMENT, [Feb, 12,

Production—Discovery—Accident—‘ Recklessly and mnegligent-
ly’? driving.

In an action for injuries to the plaintiff and his carriage
cansed by the defendant’s servants driving ‘‘recklessly and neg-
ligently’’ on an examination of the defendant for discovery he
gave the names of his men who were with his waggon at the time
of the aceident but ecould not give the weight of the load without
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hiz books which he declined to produce, After the examination -
wag adjourned for the purpose of a motion to compel their pro-
duction, his solicitors wrote a letter (*without prejudice) that
. the defendant’s team -was coming from u house i 4 certain
street and that the weight of the load and waggon together was
not less than three tons, This the plaintiff declined to accept
as official. .

Held, that as the plaintiff’s case rested on ‘‘recklessly and
negligently driving horses and a conveysnce,’’ which the defen.
dant contended was imwossible on account of the weight of the
load, and as it might assist the plaintiff to find out what house
the team was coming from and the weight of the load the books
must be produced.

J. D. Montgomery, for the motion, J. E. Jones, contra.
*Waived on the argument.—Rep.

Cartwright, Master. ] ) [Feb. 12,
Burxys v. ToronTo Ramway Co.

Discovery-—Medical exanination—Time when to be ordered.

An examination under Con. Rule 462 is an examination for
discovery and that rule must be applied the same as Con. Rule
4+42: and an order for the medical examination of a plaintiff in
an astion where the liability is disputed will not be made if op-
posed before the delivery of the statement of defence where
opposed.

Frank McCarthy, for the motion. H. C. Macdonald, contra.

Falconbridge, C.J K.B.] Re HART ESTATE, [Feb, 14.

Devolution of Estates Act—Administrator only adult interested
in real estate—Regisiration.of caution.

An intestate owning real estate died leaving her surviving
her husband and two infant children. Letters of administration
were issued to the husband who registered a caution urder sub-s.
6, 5. 14, of the Devolution of Hstates Act, R.S.0., 1897, o. 127,
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and with the-consent of the official guardian sold the real estate.
- On an application under Con. Rule 972, .
: Held, that he, being the only adult interested in the real
_estate although he was administrator, had the righ. so to do,
'fW. 4. Baird, for applicant. Harcourl, official guardian, for
infants,

Divisional Conrt.] ' [Feb. 18.
McCormick v. ToronTo Ralwway Co,

Damages—Assignment of claim for—Chose in action—Assign-
ability of—0. J. 4. ¢. 58, sub-s. b.

The plaintiff brought this action for personal injuries sus-
tained by his heing run down by a ear of the defendant company,
and for the killing of his master’s horse which he was riding,
in respect of which latter he claimed under assignment from his
master, Anglin, J., at the trial entered judgment for the plain-
tiff for the damages found by the jury in respect to the personal
injury, but dismissed the action as to the claim for damages to
the horse, upon the ground thai such a claim was not an assign-
able chose in action.

Held, that the judgment must be affirmed and the appeal dis-
missed with costs. ‘

Godfrey and Phelan, for plaintiff, H. 8. Osler, X.C., for de-
fendants.

Province of Mova Beotia.

SUPREME COURT.

Tongley, J.] Apams v, Apams, [Jan. 2.
Trustee—Breach of trusi—Damages.

Plaintiff conveyed a property owned by lim to defendant
to seentre the payment of certain amounts owing by him to defen-
dani and took from defendant an acknowledgment in writing
that the property was to be retransferred to plaintiff or his
heirg un payment of the full amount due to defendant at the
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time the retransfer was asked for: Plaintiff failed to record the
declaration of trust and defendant gave a deed of the property
to & third party.
- _Held, that in the shsence Jni svidence to justify a finding-
that the third party knew of the trust a reconveyance could not
be decreed but that plaintiff was entitled to recover damages
for the breach of trust, and also for the value of articles lefy
upon the property by olaintiff and sold by defendant and not
accounted for.

W. B. A, Ritchie, K.C,, and I. E. Eobertson, for plaintiff.
A, Drysdale, K.C. (A, G.), and H, McInnes, for defendant.

Rusgell, J.] TowNsEND ¥, COLEMAN, [Jan. 2.

Canada Temperance Act—Action to recover money patd to con-
stable—Femedy by injunction—0. 50 ». 1—Costs.

In an action for money had and received plaintiff sought to
recover & sum of money paid by plaintiff to defendant, a con-
stable, to secure plaintiff’s' release from imprisonment under a
warrant of commitment for a violation of the Canads Temper-
ance Aet. .

Held, 1. Dissolving with eosts the interim injunction obtained
by plaintiff to restrain the paying over of the money by defen-
dant on the ground that the warrant was illegal, that it is
against the policy of the law in relation to injunctions to inters
fere by that procedure in a case where the only thing at stake
is the right to recover a small sum of money.

2. R. 1 of O. 50, if applicable to the case of an implied or
quasi contract, such as the plaintiff was proceeding upon, res
quired a prima facie case of liability on the part of the defen?
dant to be made out, while in the present case the prima facied
were the other way, the Court having decided that the warrant
of commitment was made by & competent magistrate. The fact
that defendant was indemnified was not a sufficient reason for
refusing costs,

W. E. Roscoe, K.C., for motion. J. J. Power, contra.
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Longley, J.] Surr v, ‘WAMBOLD., {Jan, 7.

Husbond and wife—Deed by husband to wife—Claim by wife to
surplus proceeds as against subsequent creditors.

~ In the year 1894 defendant conveyed certain real estate to
his wife by & deed which was duly recorded. In 1906 defendant
got into financial difficulties and a mortgage on the property
was foreclosed, the amount realized at the sale being larger than
the amount due on the mortgage. The surplus proceeds were
claimed by defendant’s wife under the deed to her as against
judgment ereditors and assignees of her husband,

The evidence shewing that at the time the deed was made
and for ten years or more afterwards defendant was perfectly
solvent,

Ield, that the deed made by defendant to his wife was effec-
tive and that she was entitled to the surplus proceeds as against
the other claimants.

Whitman and R. H, Murray, for judgment creditors and as-
signees. Tobin, for grantee under deed.

t

‘Full Court.] Tae King v. MAck. [Jan. 7.

Municipal council—Disqualified person continuing to sit—
Remedy by quo warranto—Presumption, .

Defendant rented and resided in a house in the town of L,
for which he paid rent as a yearly tenant. He also, by arrange-
ment with his father who resided with him, paid the taxes rated
and assessed in respect to the house, but it appeared that the
house was rated aud assessed in the name of the father and not
in the name of defendant.

Held, 1. Defendant was not a ‘‘ratepayer’’ within R.8.N.S.
(1900) c. 71, s. 26 (2) and was not qualified to be elected or to
sit as a counciller for the town.

2. It appearing that defendant was not a ratepayer at the
time of his election the disqualification must be presumed to
continue to exist, and defendant having continued to sit and
act as a councillor an information in the nature of a quo war-
ranto was the proper remedy to test his right to do so, the pro-
ceeding not being one to question the election or return but to
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try the right of defendant to hold an office in which the statute
said he should not serve. _

H. Mellish, K.C,, for informant. J. J. Ritchie, K.C, for de-
fendant, S ) .

Full Court..} ' {Jan, 7.

Tae KiNg v. DOMINION Coar Co.

Mines Regulation Aci—Payment of employee otherwise than in
money — Company store ~ Penalty — Enforcement under

Summary Convictions Act—Amendment of statute—Ap-
peal.

Under R.8.N.8, (1900) c. 19, s. 27, the wages or salary of any
employee of any coal mine shall not be paid otherwise than in
money current in the Dominion of Canada and owners who con-
travene or fgil to comply are held to be guilty -of an offence
againgt- the chapter and liable to a penalty of not less than $50
or more than $100. The informant who was a miner in the em-
ploy of defendant company, and his father with whom he lived,
contracted debts at the company’s store, and by an arrangement
which had been running for some time, a portion of the inform-
ant’s wages was deducted and credited on the aceounts and the
balanee paid to him in cash.

Held, 1. The company was within the provision respecting
the penalty and was liable,

2. Townsursp, J., dw'itante, that the matter was one in
respect to which there was an appeal from the judge of the
County Court to this Court.

3. The fact that the form of eonviction in the Summary Con-
vietions Aet contains 2 clause providing for imprisonment in
defanlt of distress, which would be inapplicable to corporations,
does not displace the remedy under that Act. '

The judge of the Connty Court made a fresh conviction in
which he directed that the penalty should be paid out of money
deposited by defendant to the informant as the “‘person ag-
grieved.”” These words had been struck out of the siatuie before
the information was 1aid and as the law stood at that time it
did not give the penalty to the person aggrieved. :

Held, thut the case must be remitted to the County Court to
have the order amended in this respect. :

Covert and Robertson, for appellant. J. McK, Cameron and'
W. F. 0'Connor, for respondent,
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Longley, J.} MoNEIL v, O'CoNNOR. ' [Jan. 9.

Mortgage—Action on covenani o recover balance after foreclo-
sure-—Costs,

A sale by foreclosure of premises mortgaged by defendant to

" plaintiff failed to realize the amount of the mortgage with in-
terest and costs. Plaintiff thereupon brought an action on the
covenant in the mortgage to recover the balance due.

Held, that plaintiff was entitled to judgment for the balance
claimed, but as he could have included the claim on the coven-
ant in the former action, when seeking foreclosure of the mort-
gage the judgment must be without costs.

H. A. Lovett and James Terrell, for plaintiff, H. Mellish,
K.C. for defendant,

Longley, J.] - Lownpg v. CLAY, [Jan. 9.

Bills and notes—Action by indorser against maker,

A promissory note made by defendant in favour of L. was
indorsed by L. aud after having been indorsed by plaintiff at
the request of L. was disconnted at the bank,

Defendant having failed to pay the note when due, plaintiff
was called upon to do so, and paid the amount and then brought
action against defendant for the amount, On application for
judgment under O. 14 it was claimed on behalf of defendant that'
thé note was made for the accommodation of L. and that plain-
tiff was aware of this when he indorsed it, a." i that thc note be-
ing overdue when plaintiff became the holder of it defendant
could raise as against him any defence that he might have had
against the original payee.

Held, that this did not constitute a defence as agalnst plam-
fifft and that he having paid the note was entitled to recover
against defendant as maker.

J. B. Lyons, for plaintiff,. W. F. O’Connor, for defendant.

Meagher, J.] DONNELLY . VROOM. [Jan. 9.
Crown grant—Mud flats flowed by tide—Rights of owner held
subject to right of public to enter and dig clams.

Defendants were the owners under a grant from the Crown
to their predecessors in title, more than seventy years ago, of
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land bounded on one side by Digby Basin together with the flats
in front of the granted land down to low water mark., The grant
also purported to convey the right of fishery. The flats, at low
water, were left entirely bare for a distance of some hundreds
of fest from the shore, and at full tide were covered by a suffi-
cient depth of water to float small versels, The only use to
which they were put by the owners was the erection of weirs for
taking fish, ard the occasional digging of clams in small quan-
tities. Plaintiff landed on the flats at low water without permis-
sion and proceeded to dig for and remove clams., Defendants
ordered plaintiff to desist and, on his refusal to do so, took pos-
session of the clams dug and also of plaintiff’s boat and oars.
To an action by plaintiff claiming damages for conversion de-
fendants counterclaimed damages for breaking and entering
defendants’ close, digging up the soil, ete,

Held, that the public right of navigation and fishery could
not be affected or diminished by any transfer of an arm of the
sea or its shores to an individual. That plaintiff as one of the
public had the right to go on the flats and dig for and take away
clams, and if, in the exercise of that right, to which defendauts’
rights, as owners of the soil, were subject, he dug up the soil
for the purpose of securing clams he did only what he was law-
fully entitled to do, and he was not liable in trespass for enter-
ing the flats nor in trover for carrying away the clams so ob-
tained.

F. Jones and W. E. Roscoe, for plaintiff, J. J. Ritchie, K.C.,
for defendants.

Full Court.] McInrosa v. CAMPBELL, [Jan, 10.

Witnesses and evidence—Commission to take evidence out of pro-
vince—Judge’s discretion.

The judge of the County Court granted an order appointing
& special examiner to take the evidence of plaintiff and other
witnesses at Rossland, B.C,, it appearing that the plaintiff and
the witnesses whom it ‘was desired to have examined resided
there, that the amount involved was only $126.72 and that it
would be much cheaper to have the evidenee taken under com-
mission than for the witnesses to attend personally at Sydney,
C.B, where the trial was to be had.
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Held, that the order was reasonable and proper a.d that the
judge’s discretion in granting it should not be interfered with.

W. F. O’Connor, for appellant. H. Mellish, K.C,, for re-
spondent,

Weatherbe, C.J.] Rex v. Hoars, : [Jan. 11.

Cenada Temperance Act—Third offence—Proof of date of pre-
vious information.

Defendant was convieted before the stipendiary magistrate
of the Town of Stellarton for a third offence against the second
part of the Canada Temperance Act, and was sentenced to im-
prisonment for the term of three months,

The previous convietions made against him were proved as
permitted by the statute by the certificates of the convieting jus-
tices, but the dates of the informations on which these convie-
tions were based were proved only by a statement in the certifi-
cates and by the oral testimony of the prosecuting sclicitor.

Ifeld, that 1ais was not legal proof and that the prisoner was
entitled to his discharge.

Ield, also, folowing Reg. v. The Troop, 29 S.C.R. 662, that
the objection was one going to the jurisdietion.

J. J. Power, for the prisoner. W. B. A, Ritchie, K.C., and
W, Meponald, for prosecutor and stipendiary magistrate.

Weatherbe, C.J., Townshend, J., Graham, E.J., :
Meagher, J., and Russell, J.] [Jan. 12,

ST. CHARLES v. ANDREA.

Garnishment—Money deposited in bank by husband to credit of
wife-—XNot attacheble—Remedy under Married Woman’s
Property Act.

Money deposited by a husband in a bank in the name of his
wife, in fraud of his ereditors, eannot be recovered by the hus-
band as against the wife and therefore is not a debt due from
the wife to the husband apd cannot be attached as such by the
husband’s creditor,
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But, under the provisions of the Maziried Woman’s P‘rope;i,y.;
Act, R.S. (1900) e. 112, . 12, moneys so deposited or invested
may be followed by creditors as they might be before the Aet.

W. A. Henry, for appellant. H. Mellish, K.C., for respon-

dent. -

e S s,

Weath.rbe, C.J., Townshend, J., Graham, £.J.,,
Meaghr, J., and Russell, J.] [Jan. 12,

Tae K v. McKeNzIs,

Customs—Conviction for violation—Ezcessive term of imprison-
. ment—Power of Court tc reduce—Code, ss. 883, 879—Words
“hear and determine.’’

A convietion made by two justices of the peace whereby de-
fendant was convicted of a violation of s. 197 of the Custems
Act of Canada, as amended by the Customs Amendment Aect of
1888, s. 14, 8. 38, imposed a penalty of $50 for the offence and
$18.20 costs, and in default of payment imprisonment for six
months. No term of imprisonment was specified in the special
seetion referred to and the terra in such case, under the general
provision in the Code was three months.

The conviction having been removed into the Supreme Court

%é hy eertiorari.
= ITeld, 1. The Court in such case has the like powers as the

County Court, viz.,, (1) To hear and determine the charge upon
the merits; (2) To reverse or modify the decision; (3) To make
such other conviction as the Court thinks just.

2, The Court having the depositions before it and being
satisfied from their perusal that the offencc had been committed,
had power under the Code (ss. 883, 879) to amend the convie-
tion by reduecing the term of imprisonment from six months to
three and that as so amended the conviction should stand and
the motion to set the same aside be dismissed, but without costs.

3. There is nothing in the expression ‘‘hear and determine’’
which limits the investigation to be made by the Court to the -
hearing of oral evidence, the words being the expressions mnost
commonly used to express the act of the Court in disposing of
eases upon evidence already taken.

J. J. Ritehie, X.C,, for appellant.” W. F. 0’Connor. for re-
spondent.
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Weatherbe, C.J., Townshend, J , Graham, EJ,, and
Russell, J.] ' _
Lorr v. Rypney aNp Grace Bay Ry. Co,

Streat railroad—Injury- to child—Ligbility- of compeny—Failure
to provide fender. ,

Piaintiff an infant under the age of two years was run down
and injuiad by an electric or tram car on the defendant com-
pany's road eausing the loss of a leg. The evidence shewed that
the child was seen approaching the track in time to have enabled
the motorman to stop the car and uvert the aceident, but instead
of doing so he came io he conclusion that the child was about
to go back and increased the speed of the car so that it was im-
possible for him to stop in time, thus cansing the accident.

Held, 1. There was a clear case of negligence for which de-
fendant was responsible in damages.

2. Where an electric or tram car is operated without having
attached thereto proper, necessary and efficient fenders as re-
yired by law, such absence is evidence of negligence.

TOWNSHEND, J., disseunted.

W. B. A. Ritchie, K.C., and 7. B. Robertson, in support of
appeal. H. Mellish, X.C., contra.

[Jan. 24,

Giraham, E.J.] BRrAYLEY 2. NLLSON, [Jan. 24,

Building contract—Defective workmanship-—~Damages.

Plaintiff contracted to build two cottages for defendant for
the sum of $150 each defendant finding the materials. The cot-
tages were to be built like another cottage and it was stipulated
that they should not leak. Defendant paid $200 on account and
there was a balance of $104, including & small amount for an'
extra noi in dispute, due at the time of action brought. The
cottages were found to be defectively constructed and to leak
‘badly, particularly around the windows. Plaintiff sued for the
balance of the contract price and the extra, and defendant
counterclaimed damages for the defeotive construction.

The evidence shewing that the leak complained of was due
to defective work and not to defective materials,

Held, that defendant was entitled to recover on his sounter-
claim with costs for the defestive constructior, and that plaintiff
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should have judgment with costs for the balance in his favour,
the costs to be set off. ,

C. B, Smith, K.C,, for plaintiff. 7. 8. Rogers and 8. Jenks,
for defendant,

Y

Graham, E.J.] MaraesoN v, Ko, [Jan. 24

Constable—Arrest — Justification under warrant— Abandon-
ment of levy—Esioppel—Costs.

Defendant, a constable, levied under a warrant upon a nuwm-
ber of articles in satisfaction of a sectional school rate dus by
plaintiff, but subseqently returned the articles taken upon de-
mand by plaintiff’s solicitors claiming that they were unlaw-
fully taken, and giving notice of action for a return of the pro-
perty taken and for damages in default of their immediate de-
livery. Defendant a.terwards made affidavit that he was un-
able to find goods sufficient to satisfy the warrant and a justice
of the peaece, thereupon, under R.S. 1900, ¢. 73, 5. 83, issued &
warrant against plaintiff authori.ing defendant to levy upon the
goods and chattels of plaintiff for the amount lue and in default
of goods to take the body. Defendant mad~ a further demand
and failing to obtain goods arrested plaintiff and conveyed him
to jail. Plaintiff brought an action for assault and imprisonment,
but just before the trial amended by adding paragraphs claim-
ing damages for trespass in connection with the taking of the
goods levied upon and returned, and for other alleged acts of
trespass, ete.

Held, 1. 8o far as the arrest and imprisonment were con-
cerned defendant was protected by the warrant.

2, The levy made having been abandoned and the goods re.
stored, there was not such a satisfaction of the claim as would
prevent the subsequent issu: of and the arrest under the indi-
vidual warrant. '

But semble, that plaintiff having demanded and received
back the goods as unlawfully taken would be estopped from say-
ing that a levy had been made which barred a subsequent levy
and arrest, . '

Held, that defendant having returned the goods on the as-
sunmiption that they were unlawfully taken was liable in damages
for the taking and detention (assessed at $1), but as he was en-
titled up to the time of the amendment to have the action dis-

L3
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missed he was entitled to costs of. nn issues found in his favcmr
as against the one issue found against him,

T. 8. Rogers, and A, G. McKeneie, for plaintiff, J. L. Ral.
ston, fo defendant.

Weatherbe, C.J., Townshend, J., Graham, E.J,,
Meagher, J., Russell, J.] [Jan. 28,

Rex v, MoGurivray,

Canada Temperance Act—Arrest on Sunday—Taking bail and
fizing day.

M. was arrested on Sunday on a warrant issued for an offence
against the Canada Temperance Act. When brought before
the magistrate he applied to be adinitted to bail and was per-
mitted to make a deposit in lieu of bail and the case was set
down for hearing on a week day and M. was discharged from
custody., M. appeared at the time appointed and secured a
further adjournment upon his agreeing to leave the amount of
the deposit as bail #8r his appearance. On the day last men-
tioned he appeared and objected to the legality of his arrest on
Sunday and to the action of the magistraie in taking bail and
fixing a day.

Held, 1. Sec. 564, sub-s., 3 of the Code was made applicable
to the case by the banada Temperance Act, s. 107, and tha,t the
warrant could be executed on Sunday.

2. Per GranaM, E.J., MEagHER, J.,, and Ryssgnyn, J., as-
suming that the releasing on bail and fixing a day for the hear-
ing were illegal, that the arrest being legal there was a negligent
escape and nothing to prevent the defendant from being re-
taken, and that the magistrate had jurisdiction to proceed with
the case, )

3. For such a defect as that contended for in the procedure
prohibition was not the proper remedy.

Per TownsHEND, J.:—The taking of bail and fixing a day
was not illegal, but an act done in connection with the arrest.

‘WeaTHERBE, C.J., dissented.

J. J. Power, in support of application. W. F. O'Connor,
contra,
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Full Qourt.] " Wasp v, McKay. [Jan. 26.
Will—Construction—Words, “‘“my first fomily,” *survivors,”’

Testator by his last will devised the remainder of his pro-

perty to A., a son by & second marriage, with a proviso that if
A, died in the lifetime of his mother the latter should have the
- | use of the property during her lifetime, and that on her death it
should be equally divided among ‘‘my first family or the sur-
- 1 vivors of them.” A, died in the lifetime of his mother, at the
-] age of fourteen, and all the childreu of the first marriage died
after A. and before the period of distribution, arrived all, with
: two exeeptions, without leaving issue. One of the Lmldren who
had married, disposed of her share, by will, in favour of her
o husband. .
- Held, 1. The children of the testator alone could take under
the words “my first family,”’ and that the word ‘‘survivors”’
meant the survivors of those children and did not eover descen-
dants.

2. On the death of A. the remainder vested in the children
of the first family subject to being divested in favour of the
survivors af the period of distribution. But, there being no
survivors at that time, and nothing to divest it, i{ remained the
property of the representatives of the children.

3. Expressions in the will explaining the reasons why testa-
tor made no other provision for the children of the first family
were not intended to and did not exclude them from the right
to participate in the remaiuder on the death of A. in the life-
time of his mother and the death of the life tenant.

J. U. Ross, for appellant. W. B, A. Ritchie, K.C., for re-
spondent. '

Weatherbe, C.J., Townshend, J., Graham, E.J.,
and Meagher, J.] , [Jan, 26.
In re CAMERON,

Magistrate’s Court—Writ for service out of country—Require-
mens as to payment and indorsalion. of fees— Waiver.

Under the provisions of R.8.N.8. (1900) ¢. 160, 5. 5, when the
defendant does not reside in the county in which the writ of
summons is issued the plaintiff shall before such writ is issued
deposit with the justice issuing the same a sum equal to ten
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cents per mile of the distance between the residence of the de-
fendant and the place of trial, and by sub-s. 2, ‘‘the amount.of
such deposit shall be indorsed on the writ of summons and copy
and if the same is not sctually paid and indorsed such writ and
the service thereof shall be void.”

Held, per WeaTasreg, C.J.,, and TowNemEND, J., that the
provision of the statute was imperative and could not be waived.

Per Gmanay, E.J., MrAGHER, J. concurring, that notwith.
standing the language of the statute the requirement was wmved
by the filing of a paper in the nature of a defence.

J.J. Power, and B. G. McKay, for appellant, Gregory, K.C,,
ond E. L. Gerroir, for respondent.

Before Townshend, J., Graham, E.J,, Russell, J.,
Longley, J.] [Jan, 26.
SmirH v. THOMAS.

Landlord and tenani—Parol lease, rent commencing ot future
day—Statute of Frouds, R.S. (1900) ¢. 141, . 8.

On Nov. 11, 1905, defendant agreed to take plaintiff’s house
for a year from Nov. 15, at the rental of $360 payable monthly.
The evide. e shewed that after some negotiations defendant
asked ‘‘if he rented the house when the rent would commence,’’
to which plaintiff replied that ‘‘it would commence on Nov. 15,
rent payable from that date.” Defendant thereupon said “he
would take the house.”’ .
Held, that the contract was one within the exeeption in s,
3 of the Statute of Frauds, R.S.N.8. (1900), . 141, and could be
enforced notwithstanding the absence of a note or memorandum
in writing or an entry into possession.
Jenks, for defendant, appellant. W. B. A. Riitchis, K.C,
for plaintiff.

[Jan. 26.
Townshend, J., Greham, E.J., Russell, J., Longley, J. ]

Ssrre v. ARCHIBALD.
Sales—Warranty—Trigl — Misdirection — Verdict set aside—
Cosis.

Action for the price of trees sold defence that the trees
were sold subjeot to a warranty and that part of them were not
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aceordi:ng to warranty. Motion for a new trial on the ground
of misdirection. . S .
Held, that where a judge underfakes to put the evidence be.

_fore the jury he is not at liberty to present in s strong light all =

the facts and circumstances that make for the contention of one
of the parties, and entirely, or practicslly, ignore the evidence
that makes for his opponent. A charge conatructed on "such
lines is tainted with misdirection and the verdiet resultant there-
from will not stand unless the case is so clear that a verdiet for
the other party, on the evidence before the Court, would be set
aside as one that.no reasonable jury could give.

* W. E. Roscoe, K.C,, for appellant. J.J. Ritchie, K.C,, and
8. Jenks, for respondent.

Weatherbe, C.J.] [Jan. 30.,
AMERICAN HoOTEL & SurpLy Co. v. FAIRBANKS.

Foreign company—Failure to comply with Act requiring regis-
tration—Exclusion from carrying on business.

Under the provisions of R.S.N.S, (1900) e. 127, 5. 18, as
amended by Acts of 1904, c. 24, every company not incorporated
by or under authority of an Aect of the legislature of Nova
Scutia, which ecarries on business in Nova Scotia, is required
to ‘‘before beginning busines in the province make out and
transmit to the provincial secretary a statement under oath shew-
ing, ete.”” :

In an action brought by plaintiff against defendant claiming
damages for breach of a contract in writing, whereby defendant
undertook, during the period over which the contract extended,
to make use in his hotel of an ‘‘advertising inkstand cabinet’’
supplied by the plaintiff, it appeared that plaintiff was a foreign
company, ineorporated under the laws of Illinois, in the United
States of America, and had not complied with the requirements -
of the statute of this province in relation to registration.

Held, that in the absence of the statement under oath re-
quired by the statute, the language of the Act was prohit tory
and that the business carried on by plaintiff was within the mis-
chief contemplated and that defendant was entitled to judgment
with costs. _ o .

W, B. A. Ritchis, K.C., and T. R. Robertson, for plaintiff,
H, Mellish, K.C., for defendant. '
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Graham, EJ.] - TaompsoN v. THoMPSON. . [Feb, 1L

Building not attached to land——Sale with consent of owner—
_License coupled with an interesi—Consideration.

Defendant gave permission to his son M. to erect a small
bulldmg upon land of which defendant was in the occupation,
agreeing that the building, which was not intended for any per-
manent purpose in connection with the land should remain per-
sonal property and be removable at the owner’s pleasure. :

Plaintiff, with the assent of defendant, purchased the build-
ing from M., defendant agreeing that it could be taken off later.

Held, that defendant could not afterwards claim that the
building was & fixture; and that the license given to plaintiff,
when he purchased and paid for the building was a license
coupled with an interest, which could not be revoked. But, if
otherwise, there being a consideration plaintiff could resover
damages for breach of the promise.

J. L. Ralston, for plaintiff, T. 8. Rogers, for:defendants.

Graham, E.J.}. Rocer v. Mmvunig CoaL Co. [Feb. 13.

Raflway Act, B.8. (1900) c. 99, s. 219—Ezcessive inlls—By-law
not approved—Pleading—-Counterclaim.

In an action brought by plaintiff as liquidator of ihe Canada
Coal and Railway Co. against the defendant, for moneys paid on
defendant’s account to the Intercolonial Railway for cars used
at the defendant’s mine, a balance was found in favour of plain.
tiff, against which defendant sought to have set off a claim for
excessive charges alleged to have been made by plaintiff for the
carriage of defendant’s conl. By the Railway Act, R.S. (1900)
¢, 99, 5. 219 (formerly Acts of 1898, c. 4, s. 19), it was provided
that no tolls should be levied or taken until the by-law fixing
such tolls had been approved by the Governor-in-Council, eteJ
It appeared that the plaintiff company aequired their line from
a former eompany, known as the “Joggms Railway Co.,’’ and
that the Governor-in-Counecil had, in 1887, approved a by-law
of that company fixing the toll for transportation of coal at 28c.
per ton, and that efter the road passed into the hands of the
plaintiff a by-law was passed fixing the rate at 40¢. per ton ‘and
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| -was-'fnrwar‘de&' to-the Goverpor-in-Couneil- _fdr approval, but no
action was taken upon it snd it was never approved. :
Held, that in the absence of such approval the charge made

_was_ illegal, and that defendant, having paid the difference be-. ..

tween the two rates under proteat, was entitled‘to offset the
amount so paid againat plaintiff’s claim, but tl‘mt, in the absence -
of & counterclaim, defendant could not have judgment for" any
excess, : : .

J. L. Ralston, for plaintif. ~ W. T. Pipes, K.C,, for defen-
dant.

Province of MHanitoba.

KING’S BENCH.

—

Phippen;, J.A.] [Dec. 21, 1906.
SLINGSBURY MANUFPAcTURING CoO. v, GELLER.

Parinership—Limited parinership.

The defendant Rosenthal bough? an interest in a partuership
business carried on by his eco-defendants Geller and Haid under
the name Winnipeg Shirt and Overall Manufacturing Com-
pany, contribuied the sum of four thousand dollars to the funds
of the partnership and the three undertook to form a limited
parinership under R.8.M. 1902, ¢. 129, They then drew up and
signed a certificate in the form set out in s, 68, using the same-
firm name. This certificate was filed in the office of the pro-
thonotary. who recorded it in the book provided for that purpose
pursuant to 8. 68, but it was not recorded at large as'required
by that section. Section 69 says that no such limited partnership
shall be deemed to have been formed ‘‘until a certificate has
been . . . . recorded as above directed,”’ and the plaintiffs
sought judgment against Rosenthal upon a promissary note and
an acceptance of the firm on the ground that he was liable as a
general partner, the limited partnership contemplated not hav-
ing been effectively formed, also becanse the firm name chosen
did not ecor*1in the names of either of the general partners, as
required by s. 72. . '
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Held, 1. That “‘recorded at large’’ means entéred at longti,
and' therefore the limited partnership had not been formed.-
2. It was a good objection to the formation of the limited

) parfﬁé‘fsti” that none of the names of the general-partners- were-

used in the style of the firm.

3. As the statute does not expressly impose upon a special
partner the liability of a general partner for either of the found
defects, but does impose such liability if any false statement is
made in the eertificate, or if the style of the firm contains the
name of such special partner, the defendant Rosenthal was not
made liable by the statute as a general partner,

4. There was nothing to shew that Rosenthal had made him-
self lable as a general partner of the firm by contract, express
or implied, or by holding himself. out as a partner, or by any

subsequent conduet consistent only with the existence of an aet. -

ual partnership with his co-defendants.

Patterson v. Holland, T Gr. 1, distinguished, owing to the
differences between the respective statutes.

The date of the certificate filed was Feb. 14th, whilst the
evidence shewed that it had not been signed until the 17th, when
it was recorded,

Held, that this was not such a false statement in the certifi-
cate as to render Rosenthal liable, under 5. 69, as a general
partner,

Cameron and Phillipps, for plaintiffs, Bradshaw and 4. M.
N. Rass, for defendant.

Mathers, J.] [Dee. 22, 19086,
IN RE MiLLER AND THE ToWN oF VIRDEN.

Municipal by-law—1Ulira vircs—Restraint of trade—R.8. M. 1902,
e. 1116, ss. 368, 632(1), 654(f)—Weighing of coal on public
scales.

Application to quash a by-law of the town requiring that all
coas sold in the town for delivery therein should be weighed on
the nublic weigh scales established under the authority of the by*
law, and that a eertificate of the true weight of all coal delivered
signed by the public weigh master should be handed to the pur-
chaser 'at the time of delivery. The objections to the by-law

L n e T 0Ty L
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were, (1) that it was ultra vires,. (2) that it vas in restraint of |
trade, and (3) that it tended to establish a monopoly in the
weighing of coal.‘

- ... Held, that the couneil had power to pass the by-law. under ' -
the authority of sub-s. (i) of 5,832 and sub-s. (f) of s, 654 of
““The Municipal Act,’”’ R.8. M, 1902, e, 116, the language of the
latter sub-section being ‘‘ (f) For regulating the mode of measur-
ing or weighing . . . cordwood, coal or other fuel and for
imposing a reagonable fee therefor, and for regulating the sale
of said articles,”’ and that the b~-law was not open to any of
the objections urged against it. Didon, s. 390, Cooley, p. 286,
Tiedman, par. 127, and Stokes v. New York, 14 Wend. 87, fol-

lowed,

Sec. 368 of the Municipal Act cannot be construed as pro-
hibiting such a by-law.

Agnew, K.C,, for applicant. 1. Campbell, K.C., for Town of
Virden.

Macedonald, J.] Re CopvILLE. [Jan, 11
Conveyance of land—Rescrvation of claim for compensation.

Held, thay i, mer of property which will be depreciated
in value by the cown " «d closing of a street may sell and
convey the property in fee simple reserving the right to eollect
afterwards from the municipality the amount of damage to the
property that will acerue when the street is actually elosed.
Under such circumstances it is no answer to his claim for such

damages that he has ceased to have any estate or interest in the
land, '

Wilson, for elaimant. Atkins, K.C., for C.P.R. I. Campbell,
K.C,, and Hunt, for City of Winnipeg,

i
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Province of British ¢§Iumbia'.

. SUPREME COURT..

RS

Full Court.] , ' [Jan. 21.
Star Minivg anp Minning Co. v. Byron N. Waite Co.

Practice-——Appeal—Security for costs.

Defendants applied under s. 114 of the Companies Act for
the costs of the action which had been decided in their favour,
and also for the costs of the appeal from that decision, The
judgment appealed from was given in February, 1905; im
March, 19056, defendants were aware of the plaintiffs’ inability
to pay the costs of the action unless an appeal resulted in their
favour. Taxation took place June 27, 1906, and the application
for security was made July 30, 1906,

Held, on appeal, that the application was made too late,
plaintiffs having in the meantime perfected u!l necessary steps
for taking an appeal.

Held, as to the costs of the appeal, that 110 of the Supreme
Court Act, which limits the security that may be required for
costs of appeal to $200, governed.

Decision of HunTer, C.J., affirmed.

Boduwell, K.C., and Lennie, for appellants. Davis, K.C,, and
S. 8. Taylor, K.C., for respondents,

Full Court.] Dr BeEcr v. CANAPA PERMANENT. [Jan. 21,

Mortgagee—Power of sale—Orders nisi and absolutr Accounts
—-Rents, receipt of —Tender—Interest,

A mortgagee having ohtained a foreclosmie order nisi, shortly
afterwards, and before the period allowed for making absolute
the order nisi had expired, entered into an agreement for the
sale of the mortgaged premises to a purchaser who had know-
ledge of the foreclosure proceedings. The order absolute was
uever taken out. The agreement for sale was not dsposited for
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registration for some three years atter it was éntered into, but
a few months before its deposit for registration, a tender was
made on behalf of plaintiffs if the amount due under the mort-
_gage, which was refused on the ground that the -property. had.
been parted with and that the plaintiffs had lost their right to
redeem, :

Held, affirming the decision of Hurrer, C.J., that the ‘mort-
gagee could not, after the order nisi for foreclosure, and before
it was made absolute, exercise his power of sale without the
leave of the Court. Stevens v. Theatres, Limited (1903) 1 Ch.
857; and Campbell v. Holyland (1877) 7 Ch. D. 166 followed.

Davis, K.C., and Cayley, for plaintiffs. Bodwell, K.C., and
Shaw, for defendants,

Full Court.] In rE LoNspaLE Est 1E. [Jan, 21,

Statute, consiruction of—ZLand Régistry Act—Mandamaus.

There was submitted to the municipal council of North
Vancouver a plan shewing a sub-division of a portion of a lot
in pursuance of s. 68 of the Land Registry Act. The plan
shewed a portion of the lot abutting on the watcrfront, left not
sub-divided, the strip so remaining averaging some 400 feet
lorg the end of the lot between First Street and the waterfront.
The reeve declined to certify the plan on the ground that under
s, 68 of the Land Registry Act the streets should be shewn ex-
tending down to the water. On application to IrRving, J » & writ
of mandamus was issued directing the reeve to certify the plan
in compliance with 5. 68, From this the municipal eouneil ap-
pealed.

Sec. 68 provides that in case & lot borders on the shores of
any navigable water, the strects leading to and continuing to
such water must be shewn at a not greater distance apart than
600 fee* .

Held, that the object of the seetion was to require land abut-
ting on navigable waters to be sub-divided so as to provide
straight and continuous access to the water at interyals of not
less than 600 feet.

Per MARTIN, J.:—The seotion does not apply unless the
streets which lead towards the water reach it.

A. D. Taylor, for appellant. Davis, K.C., for vespondent.
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Fall Court.] - ~ [Jan, 30.
MoGrEGOR 7. CANATIAN CONSOLIDATED MINER.

Statute, construction of—Penal statute—Inspsction—‘ Machin-
ery hereinafter mentioned,’”’ meaning of.

Rule 21a of = 25 of the inapection of Metulliferous Mines
Act, as enacted by 8. 12 of ¢, 37 of 1902, provides that ‘‘every
person . . . . employed in or about a metalliferous mine
in which the machinery hereinafter mentioned shall be operated
for more than twenty hours in any twenty-four, (1) operates
any direct acting, geared or indirect-acting hoisting machine
exceeding fifty horse-power, or (2) operates any stationary en-
gine or electric motor exceeding fifty horse-power, and shall
perform any such duties for more than eight hours in any twenty-
four shall be guilty of an offence under this Aet.” .

Held, that the phrase ‘‘machinery hereinafter mentioned’’
must be read distributively; or as meaning “‘any of'’ the ma-
chinery hereinafter meptioned.

Held, that the words ‘‘precediug scetion’’ in Rule 21b, refer
to the preceding rule.

Degcision of Durr, J., affirmed,

A. H. MacNeill, K.C,, for appellants. Maclean, K.C. (D.A.
{(1.), for the Provineial Government.

Frrata are things which will occur iu the best of rogulated
publications. Sometimes the original seribe is to blame; some-
times an over-wise proof reader, sometimes an unwise printer.
Perhaps most of the readers of the article uvn page 42 may have
noticed that in two places the word “‘injury’’ was inserted in
place of ‘‘inquiry,’’ to say nothing of the curious Latin on page
43, also that on page 82 on the twenty-first line the word ‘‘as-
certaining’’ should read ‘‘enabling.”” We trust cur readers will
make due allowances for a long suffering editor.

Injury to a passenger by a dog on a street car is held, in
Westcott v. Seatile, B. & S.R. Co. (Wash.), 4 L.LR.A. (N.8.) 947,
to make the carrier liable.

A contract made on Sunday, the formalities of completing
which are not finished until another day, is held, in Jacobson v.
Bentzlor (Wis.), 4 LR.A. (N.8.) 1151, to be illegal.




