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1. General remarks,—whether name a misnomer.

The pregnant subject of precatory trusts is once more
brought prominently forward by the recent case of In re Han-
bury, Hanbury v. Fisher (1904) 1 Ch. 415 decided last year by
the House of Lords (sub nomine Comiskey v. Bowring-Hanbury
{1905) A.C. 84).

It is worth while remarking that vigorous exception has on
occasion been taken to the term precatory trust as being a mis-
nomer and indeed ‘“nothing more than a misleading nick-name.”’
The passage will be found in the judgment of Rigby, L.J., in
In re Williams, Williams v. Williams (1897) 2 Ch. D. at p. 27,
and is as follows: ‘“A great deal has been sald in argument,
and a great many cases have been cited as to what are awk-
wardly and, in my opinion, incorreetly called ‘precatory trusts.’
As T understand the law of the Court this phrase is nothing
more than a misleading nick-name. When a trust is once estab-
lished, it is equally a trust, and has all the effects and incidents
of a trust, whether declared in clearly imperative terms by a
testator or deduced upon a consideration of the whole will from
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language not amounting necessarily and in its prima facie mean-
ing to an imperative trust.’”’

With all possible deference to the learned justice we venture
to think this criticism is scarcely warranted. Nobody, we take
it, imagines for a moment that, once the existence of a trust is
established, it can be a matter of any moment whether it is
created by words precatory or words imperative. A trust is of
course a trust: and its essence and attributes are identical quite
irrespective of its mode of creation. The learned justice treats
the matter as though the expression ‘‘precatory trust’’ were
intended to indicate a trust of a nature different in some re-
spects from an ordinary trust, but we do not understand that
to be the case. As we understand the matter the word ‘‘preca-
tory,”” as applied to trusts, refers to the manner of their crea-
tion. ‘‘Precatory words’’ are defined to be ‘‘words in a will
praying or recommending that a thing be dome’’ and a pre-
catory trust is a trust created by words of that nature. In that
view of it the expression seems to be entirely appropriate as
well as convenient.

2. A notable instance of revolution in the current of decision—
Cases indicating the change.

The subject is one which has from time to time largely en-
gaged the attention of the Courts, and is of peculiar interest,
quite apart from its practieal importance, as furnishing a not-
able illustration of that class of cases in which a gradual depar-
ture from early principles is distinetly traceable in the series of
reported decisions. The present doctrine is the outcome of a
gradual process of evolution, a striking instance of what has
been aptly termed ‘‘judicial legislation.’”” The change in the
current of authority upon the subject may be readily observed
in such cases as Lambe v. Eames (1871) L.R., 6 Ch. 597; In re
Hutchinson and Tenant (1878), 8 Ch. D. 540; In re Adams and
Kensington Vestry (1884), 27 Ch. D. 394; In re Diggles (1888)
39 Ch. D. 253. 1 Jarman on Wills, 4th ed., c. 12, p. 385, et
seq. (And see the series of cases cited in foot note(b)
infra). This change is quite frankly recognized by the judges,
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the modern cases ab .nding in expressions to the effect that
doubtless, in earlier days, an ertirely contrary decision would
have been come to in the case. 'I'hus in the recent case of In re
Oldfield, Oldfield v. Oldfield (1904) 1 Ch. D. Div. at p. 550, we
find Kekewich, J., expressing himself as follows: ‘‘I may ven-
ture to say that two or three generations back this would have
heer construed to be a trust. The words quoted by Rigby, L.J,,
in In re Williams (1897) 2 Ch, 29, from the judgment of Lord
Langdale-—no mean authority—in Kaight v. Knight (1840) 3
Beav, 148, 172: 52 R.R. T4, 84, seem to point to that. Ile does
not use the word ‘desire’ but uses a weaker expression, namely,
‘recominend,’ It is sufficient for me to say that what Lord Lang-
dale Inid down is now no longer law(a). There arc many cases
which shew that the Court is inelined now to aecept the natural
construetion of words of this character,”

And again we find the same judge using the following words
in the ease of In ve Hanbury, Hanbury v. Fisher, supra, at p.
418, “But I put that aside and turn to what Lord 8t, Leonards
suid in the passage quoted by Lindley, J., in the judgment in
In ve Williams, Williams v, Willlmmg (1897) 2 Ch. 12, 21 from
the work on the Law of Property published in 1849, p. 375,
“The law as to the aperation of words of recommendation, con-
fidenee, request or the like attached fo an ahsolute gift, has in
lnia time varied from the earlicr authorities. In nearly every
recent case the gift has been held tu be uncontrolled by the re-
quest or recommendation made, or confidence expressed. This
undoubtedly simplifies the law, and it is no! an unwholesome
rule that if a testator really means his recommendation to be
imperative he should espress his intention in a mandatory

{a) The statement of the old doctrine by Lord Tangdale in Knight v,
Knight, supra, which ia here referred to and condemned I8 as follows: “As
a general rule it has bean laid down that when property is given absolutely
to rny one person, and the same person is, by the giver, who hus power to
command, recommended or entreated or wish to dispose of that property
in favour of another the recommendation, entreaty or wish shall be held
to ereate a trust, fivst, if the worde are so used that upon the whole they
ought to be construed as imperative: secondly, if the subject of recom:
mondation or wish bhe certniu; and thirdly, if the object or person
intended to have the bonefit of the recommendation or wish ba alxo certain.”

*
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form,” and he adds, *‘But this conclusion was not arrived at
without a considerable struggle,”” and turning to the judgment
of Lindley, J., in Inre Williams, suprd, from whica the above is
guoted, we find that that learned judge adds, ‘‘ The more modern
authorities from Lambe v. Eames, L.R. 6 Ch. 597, to In r¢ Hamil-
ton (1905) 2 Ch, 370, shew how strong the tendeney now is to
recognize this sensible rule.”’ Again we find Romer, J,, in In
re Williams, Williums v, Williams, supra, at p. 14, using the fol-
lowing words: *‘I do not think the authorities are of very much
use in consideting this particular will--certainly not the old
authorities, for I think that at last the Courts have laid down a
general rule aceording to whieh questions of this kind ought to be
considered. As stated in the head note to In re Hamilion (1895)
2 Ch. 370, the rule you have to observe is simply this, ‘‘In con-
sidering whether a precatory trust is attached to any legacy the
Court will be guided by the intention of the testator apparent
in the will, and not by any particular words in which the wishes
of the testator are expressed. In other words the Courts now are
not so fettered by the older uuthorities as they might otherwise
have heen, and are at liberty to carry out the wishes of the testa.
tor when they have ascertained them from the words as aetually
uged in the will.”’

Lindley, L.J., in the same case says, *“ Moreover in some of
the older cases obligations were inferred from language which
in modern times would be thonght insufficient to justify such an
inference,”’

3. Statemont of the old and modern doctrincs.

The result of an andiysis of the cases seems to be that the
earliest, dedisions on the subjeet were vather of a negative char-
acter merely holding that words expressing confidence such as
“*hoping,’’ or “*not doubting'’ are not to be construed as eresting
& trust whepe there is any uncertainty either as to the objects
(Harland v, Trigg (1782) 1 B.C,, ¢, 142), or the subject (Wynne
v. Hawkins (1782) 1 B.C, ¢. 179) of the gift. Later the doctrine
assumed g somewhat nore advanced charaeter, the converse of
the above proposition having received distinet judieial sanction,
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the decisions going to the effect that, where both tae objeets and
subject are certain, words importing confidence or recommenda-
tion will be held to create a trust (Pierson v. Garnett (1787) 2
B.C, ¢. 38, 226 . The rule was laid down by Pepper Arden, MLR,,
in Malim v. Keighley (1794) 2 Ves, Jr. 333, 335 as follows:
**Wherever any person gives property, and points out the object,
the property, and the way it shall go, that does create a trust,
unless he shews clearly that his desire expressed is to be con-
trolled by the party, and that he shall have an option to defent
it.”” This expression of the rule is approved by Lords Lynd-
hurst and Cottenham, in Kuight v. Boughton (1844) 11 CL &
F. 513, pp. 548, 551. And see Briggs v. Penny (1831) 3 Maen,
& G. 456, Bernard v, Minshull (1859) Johns 276, 5 Jur. (N.8.)
931,

The approved modern doetrine is that, unless looking a* the
whole instrument it is apparent that the donor has intended to
impose an obligation on the douee to carry his wishes into effeet,
not leaving the donee acy diseretion in the matter, no trust is
created (b).

The modern doetrine is further elucidated by the words of
Lindley, L.J., in In re Willias, Williams v. Williams supra, at p.
18, “There is also abundant authority for saying that if property
is left to a person in contidence that he will dispose of it in a
particular way, as to which there is no ambiguity, such words
are amply sufficient to impose an obligation, Nothiug can be
plainer than Lord Eldon’s statement to this effect in Wright v,
Atking, T, & R. 157. The hooks arve full of cases deeided in a .
cordance with this doctrine. See Shovelton v. Shovelton (1863)
32 Beav. 143: Curnick v. Tucker (1874) L.R. 17 Eq. 320: Le
Marchant v. Le Marchant (1874) L.R. 18 Eq. 414, in all of whic™

(d) Meredith v, Hencage {1824) 1 Bim, 542 (HI.), Williama v,
Williama (1851) 1 Bim. (N.8.) 388, Lambe v, Famesz {1871} L.R. 6 Ch,
897; Sicad v. Mellor {1877} 6 Ch. D. 225; In re Hutchina and Tewnant
(1878) & Ch, D. 540; Muasoorie Bank v. Roynor (1882) 7 App.
Caa, 321, 330; In re Adams and Kenainpton Vestry {1884) 27 Ch. D, 304,
In re Hamilton (1898) 2 Ch, 370:Hill v. Hill (1807) 1 Q.B. 483: In re
Wiltiama (1847) 2 Ch. 12; It ve Oldfield. Oldfield v. Oldfield (1804) 1 Ch,
540 and ses the judgments of Vaughan, Williama, L.J., and Stirling, L.T.,
In re Hanbury, Hanbury v, Fisher in 1 Ch. (1904) supra, at p. 414,
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the devise or bequest was to the devisee or legatee absolutely,
See also other cases cited in Lewin on Trusts 9th ed,, p. 137. But
still in each case the whole will must be looked at, and, unless
it appears from the whole will that an obligation was intended
to be imposed, no obligation will be held to exist; yet, moreover
in some of the older cases obligations were inferred from lan-
guage which in modern times would be thought insufficient to
justify such an inference.’’

These expressions, we think, fairly indicate th. full length
to which the revolution in judicial sentiment on this subject has,
up to the present, proceeded.

4. Whelher precafory trusts now abolished,

And it is worth while remarking this because in some way
misappreliension upon the subjeet has evept in, and we find the
statement oceasionally made that pr-.atory trusts are a thing
of the past, having been practieally abolished by the trend of the
modern deeisions(c),

So far as we are able to judge of the matter this seems to be
an entire misconception. We eannot discover that the cases sup-
port that conelusion.

(¢) Amongst others, so careful a writer as Mr, E. 1. Armour, K.C..
has given currency to this view, expressing the matter as fullows, (10 C.L.T.
164 “The technieal signification of precatory words having been abandoned.
and the Courts having repeatedl{ stated that they must look at the whole
will to discover the intention, the logical result is that preeatory trusts
are abolished, and that nothing but an imperative direction, or a direction
s0 clear in its terms as to indicate what the dones must do to carry omt
the testator's wishes, will be conatrued into a trust.”

We are inclined to think, however, thnt the passage quoted must not
be taken as a declaration of that learned 'writer’s definite opinion that
precatory trusts are in very fact avolished, but rather as an intimation
of what must he the eventual result if the present process of evolution is
continued. Indeed, that would seem {o be clearly the case, as, at a later
stage of the same article, we find Mr, Armour proceeding with the diccus-
sion of his svbject on the basis that the dootrine of precatory trusts is
still in full foree. 'The passage is as follows: (?. 154). *A eonsideration
stfficiently embarrassing may arise when there is a bequest to a stranger
who is reparded with some degres of confidence by the testator, We have
just given instances of cases in which testators have left their property to
their wives, and have expressad confldence that they would earry out what
the testator would have done. Such reasoning as was applied in the cures
of Lambe v, Kames, supra, where the testator was said to intend his wire
to ‘remain head of the family and to do what was best for the family’
. + . . cannot well be applied to a person who doss not naturally
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No doubt the leaning of the Courts is now against constru-
ing preeatorv words as creating trusts, but that is a very differ-
ent matter Indeed, language being infinitely various, and the
principle of decision being to discover from the language used
what was the meaning and intention of the testator, it is diffi-
cult to see how precatory trusts could be abolished, without an
entire abrogation of the present principle of decision. Touching
upon this subject in his judgment in In re Williams, Williams v.
Williams, supra, at p. 18, Lindley, LiJ.says: ‘It would however
be an entire mistake, to suppose that the old doctrine of pre-
catory trusts is abolished. Trusts, i.e., equitable obligations to
deal with property in # particular way, ean be imposed by any
language which is elear eno. 7k to shew an intention to impose
them.” And A. L. Smith, L.J,, in 8.C,, at p. 27 says, ‘‘I do not
say that a precatory or implied trust may not still be ereated and
exist, for I apprehend it may.”’

3. Ontario cases in harmony witn English,

The decisions in our own Courts have not differed £ -u the
general trend of the English cases (Nelles v, Elliot, 25 Gr, 329,
Bank of Monlreal v. Bower, 17T OR. 548; 18 OR. 225).

6. Difficulty of subjeci—-A question of infentivn—Discussion o
principle of decision,

One eannot help being struek, in previewing the ecases on this
subjeet, with the frequeney with whien eminent judges have
found themselves compelled 1o differ in their decigions, This is
naticeable from the carvly ease of Meredith v. Hencage (1824) 1
Sim, 542, 10 Price 230 (where Richards. C.B. and Garrow, B.,
held that no obligation was imposed upon the devisee while
Graham and Wood, B.B,, held the reverse), to the present time.
In the recent case of In e Hanbury, Hanbury v. Fisher, sapra,

succeed the testator as the head of the family, if the supposed beneficiaries
are his children. The question arises, will a different rule be applied 3"

It will be seen that the queation here raised though of much interest
if the doctrine is still in force, enn have no plaece if it is abollahed, as in
the latler case it would be immavarial whether the first taker of the pro-
perty wero & relative or a stranger, the sole question being whather the
words used wers imperntive or precatory.




376 CANADA LAW JOURNAL,

the judges were divided as follows: On one side, and against
the creation of a trust, were Kekewich, J. (who heard the appli-
cation on originating summons), Vaughan Williams, I.J,, and
Stirling, L.J. (in the Court of Appeal), and Lord Lindley (in
the House of Lords), while on the other side were Cozens-Hardy,
L.J. (in the Court of Appeal), and the Earl of Halsbury, L.C,,
and Lords Maenaghten, Davey, James and Robertson, in the
House of Lords. This seems to indicate that the subject is one
of unusual diffieulty. It has seemed to the writer, in consider-
ing the cases that possibly the somewhat loose statement of the
prineiple of decision, which hus generally been adopted, may
have been to some extent to blame fur the numerous differences
of opinion that have arisen,

The question of trust or no trust must, of course, in the last
analysis depend on the intention of the testator or donor. This
has been recognized in all the cases. Thus in the head note to
In re Hamilton, supra, it is stated, **The rule you have to observe
is simply this, in considerimg whether a precutory trust is at-
tached to any legacy the Couri will be guined by the intention
of the testator apparent in the will, and not by any particular
words in which the wishes of the testator are expressed.”’  And
Lindley, L1, in Inpe Williams, Williams v. Williams, supra, at
p. 22, says, “There is no prineiple exeept to ascertain the inten-
tion of the testator from the words he has used, and to ascertain
and give eff'ect to the legal consequences of that intention when
ascertained.”’

Rigby, L.d., in 8.C., at p. 26 says, ‘* No anthoritative case ever
laid it down that there could be any other ground for deducing a
trust or condition than the intention of the tr tator as shewn by
the will taken as a whole.” '

And Vaughan Williams, L.J., in In re Hanbury, Hanbury v.
Figher, supra, at p. 425, puts it thus: *‘You must take the will
which you have to construe and see what it means. See, that is,
what is the intention of the testator, as expressed in his will, and
then answer the question aye or no according to the intention of
the testator as expressed by his will.”’

In the same ease in the House of Lords, Lord Davey said, ‘I




PRECATORY TRUKTS, 37

*

observe first that the testator obviously intended that his nieces
shonld have an interest in and should be entitled to this estate in
some event.’’

And Lord James says, ‘It it admitted on all hands that our
only duty is to discover what was the intention of the testator.”

This guestion of intention may be put in the following form:
By whom did the testator (or donor)(d) intend his property to
be enjoyed? The idea conveyed by this guestion though appar-
ently simple and obvious is in reality not so. The question is in
faet open to an ambiguity. In other words it does not seem to
go far enough in the analysis of the testator’s intention, 1t secms
guite elear that in very many ecases the decision that the preea-
tory words ereated a trust owed its origin to the fact that it
seemed plain that the testator contemplated a benefit to the per.
son who was held to be a eestui que trust, without perhaps
sufficient  diserimination as to whether sueh contemplation
amounted in faet to n definite intention on the part of the testa.
tor to seeure that benefit by a hinding legal or equitable limita.
tion,

Take for instanee the passage just quoted from Lord Davey's
indgment in the Hanbuwry case, **1 ohserve that the testator ob-
viously intended that his niecos shonld have an intevest,” ete,
“*in this estate in some event."’

The course of reasoning is—

The testator obviously intended that A3, should reevive a
benefit under.the will, that benetit ean only be sceured by the
declaration of a trust. A trust is accordingly declared,

But can we not imagine a ease where the testator contome
plated, and even intended that AB. should derive a benefit under
his will, and at the same time never intended to give A.B. a
legal right to claim that benefit irrespective of some act of voli-
tion on the part of a third person.

Can we not imagine for instance the ease of a husband about
to bequeath his property to his wife (with full knowledge, let

(d) The doetrine of precatory trusta has been held to apply to settle-
rients inter vivos as well as to wills {Liddard v, Liddard, 28 Beav, 260 and
seo Hill v, Hill (1807) 1 Q.B. (C.A.) 483},
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us say, of the exact stat? of the law on the subject), saying to
himself, *No, I will not wake it absolutely compulsory upon her
to adopt such and such a course in the disposition of the property
I give her, but I will give her the most solemn of all declarations,
viz., & declaration in the will itself, of what my desire would be
as to her disposition of it, and then if she choose to ignore my
wishes I cannot help it.”” Many a testator woald prefer not to
deprive his legatee of all freedom of action, to convert him or her
into a mere passive machine, but wonld think it a fitter exercise
of his bounty to place that legatee in the position of a thinking
reagoning being upon whose shoulders should rest the burden of
a well-defined moral responsibility, the proper discharge of which
it might well seem to the testator could not fail to prove a cogent
henefieial factor in the formation or strengthening of the char-
acter of the legatee(e).

{e) Cuvlously enough, after writing the above, the writer came upon
a passage in a reported judgment which singularly illustentes the iden
under comment, It is from the judgment of Lord Justice Cotton in In re
Adama and Kensington Vestry, 27 Ch, D. 804, and is as follows: “It may
be noted that the words of the will in that case wore ‘[ give’ . . .
‘all my real and personal estate’ . . . ‘unto and to the sbsolute use
of my dear wife, in full confidence that she will do what is right as to the
disposal thereof among my children efther in her lifetime or by will after
her decense’ and that the decizjon was against the ereation of a trust.”
Lord Justice Cotton said: “Now just let us look at it in the flrat instanee
nlone, nnd see what we ean spel! out of it, aml see what was expressed hy
the will. It seems to me perfectly clear what the testator intended, He
Jenves his wife his property absolutely but what was in his mind was this:
‘I am the head of the family, und it is luid upon me to provide properly for
the members of my family—my children; my widow will succeed me when
I die, and T wish to put her in the position 1 occupied as the person who
is to provide for my children’

“Not that he entails upon her any trust so as to bind her, but he simply
says in giving her this: “I"express to her, and enll to her attention the moral
ohligation which I myself had, and which 1 feel she ia going to discharge’
The motive of the gift is in my opinion not a trust imﬁe&i upnn her by
the gift in the will. He leaves the property to her, and he knows that she
will do what is right and earry out the moral ohligation which ke thought
fay on him, and on her if the survived him, to previde for the children,
But it is said the testator wonld be very much astonlshed it he found he
had given hia wife powsr to give the property away. This is & proposi.
tion whieh I should express in a different way. He would be very much
surprised it the wife, to whom he had left his property nhsolutely, should
so ack as pot to provide for the children, that is to say not to do what is
right. That is » veey different thing. He wouid have said: ‘T expected
that she would do what wasa right, and thorefore, [ left it to her absolutely.
1 find abe hns not done what I think is right. but I eannot belp it. I am
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No doubt it was a feeling of this kind that led Lord Justice
James, in Lanbe v. Eames, supra, to enveigh against the *‘offieious
kindness’’ of the Court of Chancery in interposing trusts when
in many cases the father of the family never meant to create
them, and virtually making & new will for the testator. It seems
to the writer that perhaps the deision of these cases of pre-
catory trust might be simplified, if, in deciding them, the atten-
tion were directed not simply to what the testator intended or
coutemplated should be the destination of his property, but more
particularly to the sanctions (using the word in its technical
jurisprudential sense{f)) by which he meant his directions to be
enforced.

Perhaps our meaning will appear more clearly if we have
recourse to the somewhat eumbrous forms of logie. Let us take
the two typical cases of Shovelton v. Shovelton, 32 Bueav, 143
(1863, and Re Adams and Kensington Vesiry, supra, (1884), in
the former of which it was held that a trust was ereated, in he
latter not. The bequests in these two cases were as follows: in
the former, ‘I bequeath unto my dear wife all my’’ personsl
property “‘to and for her own absolute use and benefit, in the
fullest eontldence that she will dispose of the same for the bene-
fit of her children according to ihe hest exercise of her judgment,
and as family circumnstanees may require at her hands:’’ and in
the latter 1 give . . . all my real and personal estate
« . . . unto and to the absolute use of my dear wife . ., . .
in full confidence that she will do what is right as to the disposal
thereof between my ehildren, either in her lifetime or by will
after her decease’’t1g).

very sorry that she has done ro. That would be the surprise, 1 think. that
he would express and feel if he oould do efther, if the wife did what wa
unreasonable as regards the children.”

{f) Ree Austin’s Jurisprudence, 4th ed. p. 91 et req.

{g) There sould be no stronger caxe for adjndging the ereation of n
trust than the Ontario casze of Bank of Montreal v, Buwer, supra, where
the provisions of the will were as follows: “An absolute giit of all the
testator's property to his wife followed by the elause ‘and it ia my wish
and desjro after my decease that my sald wife shall make a will dividing
the real and personal estate and offects hereby devised and bequeathed to
her among wmy said children in such manner as she shall deem just and
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It will be observed that in both of these cases it would be
guite correct to say that the testator ¢ intended’’ that the persons
designated showld benefit by his will,

The syllogism—-to proceed with logical forms—would stand
as follows: The major premiss would be—‘‘In all cages where
the testatur intended that the persons in question should benetit
by his will a preeatory trust is ereated;”’ and the minor premisg—
“In the particular case under consideration the testator clearly
intended that the persons in yuestion (his children) should hene-
fit by his will"’—and the conclusion would be “‘therefore, in the
present case, a trust iy created by the will.”’

So stated the argument looks sound, and yet it is, or may be,
essentially vielous. Its falluey consists in the faet that the word
“intend’’ is susceptible of a double meaning. It is used L. one
sense (whieh we may eall, for the sake of distinetion its . . . .,
imperative sense) in the major premiss, but it mey be, and often
is, used in quite another sense (which may be catled its uptative
sense) in the minor premiss: and in the latter case the conclu-
sion will »f course be a non sequitur,

To elaborate this somewhat—Ilet us suppose that the testa-
tor's meaning and intention, in framing his will, was as foliows:
‘1 wish to provide by my will for my wife and ehildren--—1 :hall
give my property to my wife, I have absolute contidence m her
and know that she will use the property for the henefit of my
children as well as herself. I shall intimate as much in my will,
but I shall place no legal fetter upon her, but shall leave my chil-
dren to reeeive their benefit through an act of volition on her
part,"’

Obviously it eould b* said with absolute truth of such a testa-
tor that he ‘‘intended’ his childrei: to benefit by his will. But
obviously alse it would be a case where, notwithstanding such in.
tention, a trust would not be deelared.

equitable,’ and it is gyatifying to observe that our own judges (Boyd. C.
and Ferguson and Robertson, J1J.) had no diffeulty in resisting the bland-
ishments of counsel for the children, who urged upon them the seductive
argument found on the ‘cbvious intention’ .. benefit, ete.. and in unani.
mously deeiding against the creatiun of a trust, to the enduring advantage
of uniformity of decision in our law.”

3
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If we have made ourselves clear therefore this goes to em-
phasize the point under consideration, viz.; that it is not sufficient
to enquire simply whether the testator ‘‘intended’’ the children
to benefit; you must go further and analyze that intention with
a view of ascertaining by what sanction he intended each direc-
tion in his will to be enforced. In the example given it is plain
that the gift to the wife was intended by the testator to be a
legal gift, enforceable by the ordinary sanctions that uphold any
legal right, whereas the direction relating to the children was
intended by the testator to be enforced merely by moral sanc-
tions, which, so far as the law is concerned, are no sanctions at
all.

Tt is not intended in the foregoing remarks to leave the im-
pression that the suggestion made involves the introduetion of
any new principle of decision. It relates to matter of form en-
tirely, not of substance. ‘

Te point of fact though the argument has never been en-
unciated in any of the judgments so far as we are aware, in a
form expressly directing attention to the sanction, yet the idea
has been constantly and necessarily present to the mind of the
judges in their consideration of the cases arising.

7. Recent cases affirm modern doctrine.

One of the most thoroughly discussed cases on the subject is
the very recent one, referred to at the opening of this article, In
re Hanbury, Hanbury v. Fisher (in Dom. Proc. Comiskey v.
Bowring-Hanbury).

In that case the orginal decision (Kekewich, J., on originating
summons) was against the creation of a trust, and entirely in
line with the modern trend of the decisions, the attempted gift
over after an absolute devise to the widow being held to be re-
pugnant and void on the authority of Holmes v. Godson (1856)
8 D.M.G. 152, and In re Wilcocks Settlement (1875) 1 Ch. D.
220, :

That judgment was affirmed by the Court of Appeal.

On learning that the decision had been almost unanimously
reversed by the House of Lords,one is inelined at first sight to
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suppose that a blow had been struck at the modern accepted
doetrine on the subject of precatory trusts, but a eloser exawing-
tion of the case reveals the fact that the decision in the House of
Lords weat off on a different ground, viz.: that the attempted
gift over wus not void as repugnant to the original gift, but was
in fact a valid executory Cevise,

Their lordships do uot pretend to gnestion or affect estab-
lished doetrine with regard to precatory trusts. In fact the Karl
of Halsbury, I.C., says in his judgment (p.88): *‘I do not stop
to bring in any rules of law or any canons of construction.”
The result therefore is that this case does not in any way clash
with the uniform series of modern decisions, but on the eontrary
constitutes a valuable contribution to the law upon the subject
under discussion, more especially by reason nf the admirable
judgments of Kekewich, J., in the Court below and of Vaughan
Williams, I.dJ., and Stirling, L.J., in the Court of Appeal,

The recent ease of In re Oldfield, Oldfield v, Oldficld, supra, is
also a valuable contribution to the subjeet and is entirely in har-
mony with the accepted modern doctrine,

Loxpox, Oxr, F. P. BETTs,

CHRISTOPHER ROBINSON MEMORIAL.

The following eciveular has been issued by the committee
of the Ontario Bar which has this matter in charge.

‘‘ At a meeting called to consider the best means of perpetuat-
ing the memory of the late Christopher Robinson, K.C,, & com-
niittee eonsisting of the undersigned was appointed to carry out
this object. After consideration it was resolved that a fiiing
commemoration would he a brass tablet with a suitable in-
scription placed in Osgoode Hall and a scholarship or scholar-
ships founded in connection with the Law Society, to be known
as ‘The Christopher Robinson Scholarship.’ It was further
resolved that the subseriptions should be limited to the amount
of five dollars each. We confidently rely upon every member
of the profession in Ontario remitting without delay a subserip-
tion to Angus MacMurchy, 1562 Bay Strect, Toronto, the treasurer
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named by the committee, so that this fitting tribute may be paid
to a life well worthy of commemoration by our profession.'’

Much thought has been given to the ferm this memorial
should take; that which has been decided upon will, we donht
not, meet with the approval of the profession, The busy rush
of events in these strenuous days has not nbliterated the mem-
ory of this great lawyer and beloved member of our profession,

We note that individual subseriptions ave limited to $5.
This seems a small sum, but was placed at that amount to
enable all, ineluding the younger members of the profession, to
have & part in th's memorial.  That there will be a prompt
vesponse from every member of the profession we feel quite
sure. Even those who had not the privilege of knowing Mr.
Robinson personally will appreeiate and be glad to embrace this
opportunity of paying their tribute to his memory and thus keep
his name before the legal profession as an example to succeod-
ing generations. It remains with the profession at large to see
that the recommendation of the committee is earried out in a
manner and with a promptitude that will do honour to him whose
memory we all desire to preserve.

Apropos of the Conveyancing Bill in the Ontario Legislature
which the Government made the mover withdraw, a correspond-
ent writes calling our attention to the following announcement
which appeared last week in a country paper: ‘‘A, T. proposes
leaving next week to spend some time in the West. During his
abacnee, Mrs, T, (we presume his wife), will earry on {he con-
veyancing and insurance business,”’ This step in advance will
deobtless commend itself to the newspaper writer whose remark-
able artiele we receutly called attention to (a ‘e p. 268). Pre.
swinably, Mrs, T. knows quite as mach about conveyancing as
Mr. T., possibly, more so, for, if she excels her spouse, now about
to take a jaunt in the West, in ‘‘personal character and moral
fihre,"” ghe will necessarily be much hetter qualified than My, T.
to carry on the conveyancing business. With what freedom and
vigour do our brethren of the lay press take up and discuss legal
matters of which they are profoundly ignorant!
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REPORTS AND NOTES OF CASES.

Pominion of Canada.

SUPREME COURT.

B.C.] jApril 6.
MiLNE ©. YORRSHIRE GGUARANTEE AND SECURITIES CORPORATION,

Suretyship—Collateral deposit—Ear marked fu:id—Appropre’a-
Lon of proceeds—S8et-off—Release of principal debtor—Con-
structive fraud—Discharge of surety—Right of action.

K. owed the corporation #33,527.94 on two judgments re-
covered on notes for $10,000 given by him to R., and a subse-
quent loan to him and R. for $20.000. M., at the request of
and for the accommodation of, R. had indorsed the notes for
$10,000 and deposited certain shares and debentures as collateral
security on his indorsement. K. and R. deposited further cul-
lateral security on negotiating the second loan, but K. remained
in ignorance of M.’s indorsements and collateral deposit until
long after the release hereinafter mentioned. These judgments
remained unsatisfied for over six years, but, in the meantime, the
corporation had sold all the shares deposited as collateral secur-
ity, and placed the money received for them to the eredit of a
suspense account, without making any distinetion between funds
realized from M.’s shares and the proceeds of the other securities
and without making any appropriation of any of the funds
towards either of the debts, On 28th February, 1900, after
negotiations with K. to compromise the claims against him, the
agent of the corpora n wrote him a letter offering to compro-
mise the whole indebie..ie 8 for $15,000, provided payment was
made some time in Mareh or April following, This offer was
not acted upon until November, 1901, when the corporation car-
ried out the offer and received the $15,000, having a few days
previously appropriated the funds in the suspense account, ap-
plying the proceeds of M.’s shares to the credit of the notes he
had indorsed. These negotiations for ‘compromise and the final
settlement with K, took place without the knowledge of M., and
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]
K. was not informed of his remaining liability towards M. us
surety.

Held, per Sepeewick, Girouarp, Davies and IpingTox, JJ,,
reversing the judgnient appealed from (11 B.C. Rep. 402) that
the secret dealings by the corporation with K. and with respeect
to the debts and securities were, constructively, a fraud agninst
both K. and M.; that the release of the principal debtor dis-
charged M. as surety, and that he was entitled to recover the sur-
plus of what the corporation received applicable to the notes
indorsed by him as money had and received by the corporation
to and for his use.

DPer MACLENNAN, J., reversing the judgment appealed from
(11 B.C. Rep. 402) that, on proper application of al} the money
received, the corporation had got more thau sufficient to satisfy
the amount for which M. was surety end that the surplus re-
ceived in excess of what was due upon the notes was, in equity,
received for the use of M. and could he recovered by him on
equitable principles or as money had and received in an action
at law,

Appeal allowed with costs.

Aylesworth, X.C., and Deacoa, for appellant. Davis, K.C,,
for regpondents.

M;m.] GILMOUR . SIMON, {April 14

Principal and agent—Sale of land—Authority to make contract
--8pecific performance.

The defendant gave a real estate agent the exelusive right
within a stipulated time, to sell, on commission, a lot of land for
$4,270 (the price being calculated at the rate of $40 per acre on
its supposed area), ar instalment of $1,000 to be paid in cash and
the balance, secured by mortgage, payable in four annual in-
stalments. "The agent entered into a contract for sale of the lot
to the plaintiff at #40 per acre, $50 being deposited on account
of the price, the balance of the cash to be paid ‘‘on acceptance
of title,”’ the remainder of the purw :ase money payable in four
consecutive yearly in~talments and with the privilege of ‘‘pay-
ing off the mortgage at any time.’’ This contract was in the
form of a receipt for the deposit and signed by the broker as
agent for the defendant.

Held, affirming the judgment appealed from (156 Man. Rep.
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203) that the agent had not the clear and express authority
necessacy to confer the power of entering into a contract for sale
hinding upon his prineipal.

Held, affirming the judgment appealed from (15 Man. Rep.,
ing off the mortgage at any time.’' This contract wus in the
not be enforced against the defendant. Appeal dismissed with
costs,

. Nesbitt, K.C., and Coutlee, K.C., for appellant. Aylesworth,
K.C, and :Affleck, for respondent,

EXCHEQUER COURT.

Burbidge, J.] [ Oet. 23, 1805,
Inprana MaNvracruriNng Co, v. SMITH.

Patent for invention—Pneumatic straw stackers—~Combination
—dssignmont—Right of assignor to impeach validity of
patent—Right to limit construction—Estoppel.

Held, that the assignor of a patent, sued as an infringer by
his assignees is estopped frem saying that the patent is not
good; but he is not estopped from shewing what it is good for,
i.e., he can shew the state of the art or manufacture at the time
of the invention with a view to limiting the construction of the
patent,

In an-action for infringement against the assignor of a
patent for improvements in pneumatic straw stackers, it ap-
peared that an earlier patent assigned by the derendant to the
plaintiff excluded everything but the narrowest possible con-
struction. of the claims of the second patent. In the latter
speaking generally, the combination was old, each element was
old, and on new result was produced; but in respect of one of
the elements of the combination there was a change of form
that was said to possess some merit. Beyond that there was
no substantial difference between the earlier and later patents.

Held, that while as between the plaintiff and anyone at
liberty to dispute the validity of the later patent, it might be
impossible on these facts to sustain the patent, as against the
assignor who was estopped from impeaching it, it must be taken to
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be good for a combination of which the element mentioned was
a feature,

W, Cussels, X.C.., and W, D. Hoyg, K.C. for plaintiffs,
Lynch-Staunton, K.C., and Masten, for defendant.

Burbidge, J.] . [Oect. 25, 1905.
THE ACTIESELSKABET BoRgEsTAD ¥. T'HE THRIFT,
s

Shipping—Collision—Interlocutory application for consolida-
tion of two actions—.Appeal from local judge.

An action for damages against the defendant ship for col-
lision was taken in the Nova Scotin Admiralty District by the
owner of the injured ship on the 15th of September, 1905. The
following day a similar action was taken by the charterer and
owner of the cargo of such injured ship, On the 28tk of Sep-
tember an application was made by the defendant to the local
judge for an order to consolidate the two actious, or in the alter-
native for an order that the defendant ship be.released upon
tendering bail to the amount of her appraised value, and that
a commission of appraisement be issued, to aseertain her value
in hzr then eondition. On the 3rd of Qctober the local judge made
an order that 4 ecommission of appraisement issue, and that upon
bail being given for the amount of such appraised value in each
of the actions, the ship be discharged from arrest, and that the
two actions be tried together. An appeal from such order was
taken to the Exchequer Court. Upon the appeal no objection
was taken to the order, so far as it directed an appraisement or
to the direction that the two actions be tried together exeept
so far as that direction might be held to affect the question of
the amount of bail to be given—it only being necessary to give
bail to the amount of her appraised value to secure the release
of the ship if the actions were consolidated. It was however
urged that the loeal judge should have ordered the consolida-
tion of the two actions, and that the ship should be released in
respect of both upon giving bail to the amount of her appraised
value,

Held, 1. It was a matter within the diseretion of the loeal
judge to grant or refuse an order for consolidation, and as such,
ought not to be interfered with on appeal.

2. The order should be varied to allow in the nlternatwe
the ship te be released in respeet of Loth actions and elaims
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made upon payment into Court of her appraised value and the
amount of her freight, if any.

3. This relief not having been asked before the local judge,
the Court on appeal declined to allow the costs of appeal to
either party.

Newcombe, K.C., for appellant Borden, K.C., for respon-
dent.

Burbidge, J.] Tae KiNng v. Dugas. [Dec. 9, 1905.

Public officer—Judge of Yukon Court—Living expenses—*‘ Ap-
pointee of Dominion’’—Recovery of money paid.

The defendant was appointed a judge of the Supreme Court
of the Yukon Territory, Sept. 12th, 1898. By s. 5 of the Yukon
Territorial Act, 1898, 61 Vict. c. 6, s. 5 (3), he became as such
judge a member of the council constituted to aid the eommis-
sioner~in his administration of the territory. An order-in-coun-
cil was passed Oct. 7, 1898, appointing him ‘‘to aid the com-
missioner in the administration of the territory,’’ and since that
time up to action brought he had continued to act as a member
of the council. In addition to the salary paid to him as such
Judge, certain provision for living expenses was made from time
to time by Parliament in his behalf. By orders-in-council of
July 7, 1898, and Sept. 5, 1899, relating to officers for the ad-
ministration of the Yukon District, it was provided that such
officers were, in addition to their salaries, to be furnished with
‘‘quarters and such living allowance as may from time to time
be fixed by the Minister of the Interior;’’ and it was further
provided therein that the provision mentioned should apply to
‘“all appointees of the Dominion’’ who had been or might be ap-
pointed to the staff for the administration of the Yukon Terri-
tory.

From Oct. 19, 1900, until June 30, 1902, the defendant was
furnished with a remdence at Dawson Clty and supplied with
light and fuel, the bills for rent and for light and fuel, and for
certain other domestic requirements being paid by or under the
authority of the commissioner of the Yukon Territory. The
payments so made were fully reported to the Minister of
Public Works, who was responsible for the administraton of the
appropriation, and vouchers, shewing on the face of them the
service for which the moneys were expended and giving full

-



particulars were forwarded to the Department of Public Works
at Ottawa, and no objection was taken thereto at the time by
any one in that department. The commissioner, whose duty it
was to administer the governmen? of the territory under instruc-
tions from the Governor-in-Couneil or the Minister of the Interior,
stated that he had directions from the latter that in addition
to payment for the services of the officers employed in the admin-
istration of public affairs ‘‘all the public employees were to be
sheltered and fed,”” and that it was in pursuance of these in-
structions that he made the arrangements and provisions men-
tioned on behalf of the defendants, Furthermore, a letter was
produced in evidence written by the Deputy Minister of Justice
to the Deputy Minister of Purblie Works by which it appeared
that at thdt time the Minister of Justice considered it desirable
and necessary that residences should be provided for the judges
of the territory.

Held, 1. The defendant was an ‘‘appointee of the Dominion”
on the staff for the administration of the Yukon Territory with.
in the meaning of the order-in-eouncil of 5th September, 1899,
and so entitled to the quarters and a “‘living allowance'’ pro-
vided thereunder.,

2, The circumstances disclosed approval and ratification hy
the Minister of the Interior and the Minister of Public Works
of the action of the commissioner in making the expendi‘ures
in guestion for the henefit of the defendant.

D. J. McDougal, and 4, Greene, for Crown. Belcourt, K.C,
for defendant,

Burbidge, J.| Spexcer v, Tue Kixa, |Jan 9.

Custonis—Infringement by importation of cattle without pay-
ment of duty—Intention to infringe—Exercise of owncrs
ship in Caenada.

Where cattle are liable to the payment of duty upon impor-
tation into Canada, the bringing of such cattle to a point with-
in two or three miles south of the boundary line between Canada
and the United States constitutes an element in the offence of
smuggling. _

2, That where cattle are brought to Canada for pasturage,
or to a point from which they themselves may drift into Canada
for pasturage, if the owner in Canada exercises any control
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over them, a contravention of the Clustoms Act is complete, more
especially where the control exereised is that of putting Cana-
dian brands upon sueh cattle.

Philip and Kilgour, for suppliants. Mitehell and John-
stor, for respondent, —

Burbidge, J.] Price 1, Tng Kixe. [Jan 25.

Pudblic work—n.jury t. adjoining property by fire—Liability
of Crown wnder Erchequer Court Act, 8. 16 (e)—Injury
not actually happening on the public work,

-

It is sufficient to bring a case within the provisions of s. 16
(e) of the Exchequer Court Aet to shew that the injury com-
plained of arose from the negligence of an officer or servant of
the Crown while acting within the seope of his duties or employ-
ment on a public work. It is not necessary to shew that the in-
jury was actually done or suffered upon the publie work itself.
Letourneuz v. The Queen, 7 Ex. C.R. 1; 33 8.C.R. 335, followed,

(¢. F, Henderson, and L, A, Cannon, for plaintiff. Dorion,
K.C., for respondent.

Burbidge, J.] Preorr v. Tne Kixe. [April 9,

Public work—Contract for widening canal—Change of plans—
Extra work—Quantum mervii—-Waiver,

The suppliants were contracters for widening and deepen-
ing the lower part of the Grenville Canal. Some portions of
the work deseribed in the specifications could not be done with-
out unwatering the canal: other portions of it could not be very
well done in the winter. season: and nearly all of it could
have been done more cheaply and conveniently during the open
season. There was, however, nothing to prevent the work being
done in the way the contractors did it, that is, by doing dur-
ing the season of navigation such work as they could do with
the water in the canal, by making the best use possible of the
time in the spring after the frost was out of the ground and be-
fore the water was let into the canal for the purposes of naviga-
tion, and also by using in the same way any time that might be
available after the water was let out of the canal in the autumn

B
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and before the severe weather set in, and with regard to the
rest, by work done in the winter season. It was also a term of -
the specifications that ‘‘parties tendering should consider in
submitting their prices for the various items of work, that they
must inelude the cost of removing snow and iee ‘off dams,
troughs, ete, and everything necessary to unwater the caval
and weir pit during the progress of the work.

A large part of the work was dove either in the winter sea-
son or with the water in the canal.

Held, There was no such change in the conditions under
which the contract was to be performed as to make its provi-
sions inapplicable to the work that was done, and that the case
was not one in which the eontractors were entitled to treat the
contract as at an end and to recover upon a quantum meruit, as
was done in the case of Bush v. Trustees of the Port and Town
of Whitehaven, Hudson on Building Contraets, vol. IL,, p. 121.

By 8. 33 of the Exchequer Court Act it is provided that
“In adjudieating upon any elaim arising out of any contract in
writing, the Court shall decide in accordance with the stipula-
tions in such contract, and shall not allow compensation to any
claimant on the ground that he expended a larger sum of money
in the performance of his contract than the amount stipulated
for therein, nor shall it allow interest on any sum of money
which it considers to be due to such claimant, in the absence of
any contract in writing stipulating for payment of sueh inter-
est or of a statute providing in such a case for the payment of
interest by the Crown (R.8.C., e. 40, 5. 17).”" In this case an
order-in-council was passed waiving certain clauses of the within
contraet.

Held, that the words in the first clause of the above section
““the Court shall decide in aceordance with the stipulations in
the Court, are directory only, and that effect might be given to
the waiver so far as such clauses of the contract were concerned
as would constitute a defence to the action if pleaded by the
Crown, such as the sbsence of any written direction or certi-
ficate by the engineer concerning the extra work done; but that
the remaining clauses of the section were imperative, and there
could be no valid waiver the effect of which would be to enable
a contractor to obtain compensation for a larger sum than the
amounts stipulated for in his contract, i.e., the contract prices
for the different classes of work done must be applied to such
work.
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‘Where a contract has been entered into for the construction
of certain works at schednle rates, and the work has been com-
pleted in accordance with the contract, the contract prices can-
not be inereased sc as t~ give the contractor a larger claim with-
out & new agreement made with authority for a good considera-
tion.

Watson, K.C., aud Sinclair, for suppliants. Chrysler, K.C,,
for respondent,

Province of Ontario.

COURT OF APPEAL.

Full Court.] Rex v, BANK or MONTREAL. [April 23.

Crown— Estoppel — Negligence — Banks and banking—Forged
paper—Militia department.

Appeal from the judgment of AxgLIN, J., (see 41 C.L.J.
650; 10, O.L.R. 117}, in favour of the Crown. This was an action
by Dominion Government to recover from the Bank of Mentreal
the amount of twelve forged cheques issued between December,
1901, and October, 1902. The forgeries were committed by a
clerk in the Militia Department, who forged the names of the
two officers authorized to sign departmental cheques, The forger
so managed that the forgeries were not discovered until Febru.
ary, 1903, 1t was the custom of the Bank of Montreal to enter
all cheques on the account of the Militia Department on pass-
book sheets sent to the department day by day with the vouch-
ers; and at the end of every month a complete statement shewing
all cheques paid during the month was sent and aceompanying
these statements, a receipt to be signed by the accountant of the
department acknowledging that he had received the cheques
entered in the statement, and that he had examined them and
found the balance to be correct. It was the duty of the forger
to check over these statements, and on his reporting them correct
the accountant or his assistant, would sign the receipt and return
it to the bank, The forger destroyed the forgad cheques when
he received them, but ineluded them in the pass-book sheets with
the genuine cheques, and they had been receipted for to the bank
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by the accountant. The trial judge acquitted the Bank ot Mon-
treal of any negligence except as to one comparatively small
cheque. At the end of each month the Militia Department sent
a list of all cheques issued during the month, to the Receiver-Gen-
eral and.another to the Auditor-General. After the latter had
gatisfied himself as to its correctness the Receiver-General
issued to the bank his cheque for the amount, countersigned by
tho Auditor-General. This was called the reimbursement cheque,
and was placed to the credit of the Receiver-General’s account
in the bank, and all eheques of the Militia Department which
had been on their payment charged only against the Letter of
Credit Aceount, were thereupon charged against the account
of the Receiver-General.

Held, that the judgment in favour of the plaintiff was cor-
rect and ought to be affirmed on the broad ground that the King
is not bound by estoppel, and that the Crown is not responsible
for the negligence, laches, or torts of his servants.

The bank further appealed against that part of the judg-
ment, which dismissed its elaim for indemnity against the three
banks which had presented the forged cheques for payment.
The trial judge found that there was ne negligenee with respeet
to these cheques on the part of any of the banks. There was
direct evidence as to one of the banks, and it was a fair infer-
ence from the facts as to the other two, that while they placed
the face value of the respective cheques to the credit of the
forger who had deposited them to secounts of his own which
he had opened with them (though not in his own name), they
had not allowed the money to be cheeked out uutil the cheques
had reached the Bank of Montreal and been signed by it. More-
over, they had not endorsed the cheques themselves but only
stamped their names upon them for the purpose of identifica-
tion and for indieating that they were their property.

Held, that the appeal from this part of the judgment should
also be dismissed. The other banks were justified in assuming
that the Bank of Montreal could best determine whether the
signatures were genuine or not, and it was a. fair inference that
the Bark of Montreal would know from bank usage that the collect-
ing banks would rely on sueh knowledge, and take the fact of
payment by the Bank of Montreal as equivalent to a representa-
tion that the cheques were genuine and would be likely to act
upon it. The Bank of Montrea! might properly therefore be
held liable on the ground of estoppel.
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The collecting banks could not be held to have v .nted the
genuinencss of the forged cheques merely by der  ling pay-
ment of them without endorsing them,

Barwick, K.C., and J. H. Moss, far the Crown., Shepley,
K.C,, and {irde, for defendants, Riddell, K.C., and Matheson,
for Quebee Bank. J. A. Ritchie, for Sovercign Bank. G. P.
Henderson, for Royal Bank,

HIGH COURT OF JUSTICE.

Boyd, C., Magee, J., Mabee, J.] [Mareh 28.

CoBeEaN . Evvniort.

Limitation of actions—Real Property Limitation dct—TI'enant
at will—Devise for life to tenant upon condition—Violation
of condition.

A testator, dying in 1873 devised land of whieh his brother
had been in possession since 1848 to his (the testator’s) son after
the death of his brother, to whom he devised a life estate, ‘‘on
condition that he neither sells nor rents the same without consent
in writing of my son.”” The brother continued in possession,
and on the 1st April, 1895, leased the land (without consent) for
one year. The plaintiffs, elaiming under the son, sought to re-
cover possession from the devisee of the brother, by an action
begun on the 29th May, 1905.

Held, that the brother, having openly set at naught the con-
dition of the will, should not be presumed to have aceepted the
devise, and the Real Property Limitation Act was a bar to the
action.

Semble, upon the evidence, that the brother went into posses-
sion as tenant at will, and that the statute had run in his favour
before the death of the testator,

Judgment of FaLconeripgE, C.J.K.B,, affirmed.
W. T. J. Lee, for plaintiffs, T. J. Blain, for defendants.




REPORTS AND NOTES OF CARES, 395

Mulock, C.J., Ex,, Clute, J., Anglin, J.] [April 2.
. IN RE VILLAGE OF BEAMSVILLE v. FIELD-MARSHALL.

Municipalitiss—Waterwerks — Arbitration — Including matters
not under Act-—Appeal.

Certain parties having commenced proceedings under the
Municipal Act and Waterworks Act and appointed arbitrators
in rcspeet to certain lands taken by the munieipality in connee-
tion with their waterworks system, afterwards entered into an
agreement under seal defining the scope of the arbitration, and
included a eclaim for breach cf contract and other matters not
within the said Acts. They did not provide in this agreement
for an appeal under s, 14 of the Arbitration Aet, R.8.0. 1897,
¢, 62, The arbitrators in their award, awarded one sum bath for
the elaim ‘‘under the Acts and in respect to all matters referred
in the said submission.”

Held, affirming the judgment of Teerzen, J., that as the
matters not under the Municipal Act and Waterworks Aet eould
not be distinguished in the amount found from the questions
referred uader the Acts, the award being one and indivisible in
its present form, and as the agreement come to by the parties
defining the scope of the arbitration did not provide for an ap-
peal under the Arbitration Act, no appeal on the merits lay, or
wus possible, ‘

Lynch-Staunton, K.C., and 4. W. Marquis, for municipality,
appellant, Armour, K.C,, for Field-M:.rshall.

Meredith, C.J.C.P., Teetzel, J., Clute, J.] [April 190,

REx ¢, WOOLLATT.

Municipal law—By-law for sale of goods within limits,

Held, that the provision in s, 580, sub-s. 8, of the Con. Mun.
Act, 3 Edw. VII c. 19, whereby municipalities are empowered to
pass by-laws ‘‘for regulating, measuring or weighing (as the
case may be) of lime, shingles, laths, eord-waod, coal, and other
fuel,”” must be read as limited to such articles as are marketed
or exposed for sale within the limits of the munieipality. It can.
not have been intended by the Legislature that where such arti-




396 CANADA LAW JOURNAL,

cles have been the subject of a eomplete contract of sale mude
beyond the limits of the municipality, and the only act done
within it iz the delivery, there should be the right to impose
what is practically a tax upon the vendor of the articles.

Douglas, K.C., for informant. W, H, Blake, K.C., for defen-
dant. )

Meredith, C.J.C.P., Britton, J., Teetael, J. ] : [April 28,
Massevy-Harris v. DELAvAL SgparRATOR CoO,
i
Defamation,

Judgment of MaBEE, J., reported ante, p. 112, and 11 O.L.R.
227, affirmed.

Maclrnes, for defendants, appellants. Grayson Smith, for
plaintiffs,

Mulock, C.J. Ex., Anglin, J., Clute, J.] [May 3.

BrouM v. TowNsHIP OF SOMMERVILLE,

Municipal corporation—=Snow fences—By-law—-Conditional un-
dertaking by municipality to pay for fences—Compulsory
arbitration.

The defendants’ council passed a by-law enacting:—‘That
where the road is liable to be bloeked with snow in winter and
where in the opinion of the council such drifts would be pre-
vented by the removal of any rail, board, or u:her fence and re-
placing the same by wire or cther fence, the council may order
the removal of such fence, . . . and in the removal of such
fence or fences by the owners and the erection of such wire or
other fences as the council shall direct, the parties erecting such
wire or other fences shall be paid out of the general funds of
the municipality a sum not exceeding 35 cents per rod of fence.”’
The plai. tiff before erecting certain wire fencing submitted his
contract for its construction to the council through the medium
of a neighbour; at a session of the council, and in presence of
the township clerk and several counecillors, the reeve expressed
to this neighbour the opinion and order of the council that the
plaintift’s existing fence should be removed, and its direction

’
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for or approval of, the erection of the wire fence proposed by
the plaintiff; the neighbour communicated this order and direc-
tion to the plaintiff, and pursuant thereto and in reliance on the
by-law, and the sanction of the council, the plaintiff removed his
existing fence, and had the wire .encing in question erected.

Held, that defendants were liable to pay for the wire feneing
The by-law was a conditional undertaking by them %o pay, and
the plaintiff had fulfilled the required conditions.

By the Act respecting Snow Fences, R.8.0. 1897, e. 240, s.
1:—“IF the council and the owner cannot agree in respect to
compensation to be paid by the council, then the same shall be
settled by arbitratica in the manner provided in the Munieipad
Act and the award so made shall be binding upon all parties.”’

Semble, that this did not preclude the jurisdiction of the
(‘ourt where, as here, the parties were not merely unable to agvee
as to the amo nt of compensation, but the muunieipal corpora.
tion wholly .epudiated Hability.

McDigrmid, for pluintiff. F, D, Moore, for defendants,

Province of Mew Brunswckh,

SUPREME COURT.

Barker, J.] Loagaie v. NMoNTGOMERY. [Oct. 13, 1905,

Easement—Origin  in  grant—Prescriptive title—kvidence—
Referee’s deed—Proof of decree.

In 1854, R. B. owner of lot 8 conveyed the northern part
thereof to M., together with the privilege of taking water there-
to through a pipe, which M. was empowered to build, from a
spring on the southern part of the lot. By mesne assignments
M.'s lot, with the water privilege, became vested in T. B. In
1871 he executed to 8. for 21 years, with covenant for renewal,
& lease of the spring, with a right to lay pipe therefrom through
the southern part of lot 8 to lot 9. The ownership of the south-
ern part of lot 8 was then in H., and in 1905 became vested in
the defendant. In 1872 8. built a pipe from the spring across

|
|
|
|
5
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H.s land to lot 9, and it has been in uninterrupted use ever
since, a period exceeding 20 years. In 1904 lot 9 with the lease
was assipned to the plaintiffs. The plaintiffs’ predecessors in
title always rested their right to the easement on the lease and
not upon adverse user.

Held, that prescriptive title to the easement could not be set
ap

A deed of a Referee in Equity, though purporting to have
been made under a decree of the Court, is not admissible in evi.
dence without proof of the decree,

Pugsley, K.C., A.-G., Tweedie, K.C., for plaintiffs. Allen,
K.C.,, Teed, K.C.,, and Lawlor, for defendant.

Barker, J.] [Dec. 19, 1905,
Duxcan v. TowN oF CAMPBELLTON.

Arditration—Injunction—Jwrisdiction,

Ar injunction will rot be granted to restrain a pafty from
proceeding with an arbitration where the result of the arbitia-
tion will be merely futile and of no injury to the party seeking
the injunection.

An arbitration to determine the value of land of the plaintift
taken by the defendants will not be restrained because a condi-
tion precedeut to the taking of the land may not have been com-
plied with.

Mott, for plamtxft‘ White, K.C., and McLatchy, for defen-
cants.

Barker, J.] [Mareh 9.
In re CusHing StnpHITE Fisre Co.

Practice—Order—Variation—Mistake.

A company against which a winding-up order had been made
obtained at the instance of the lurge majority of its sharehold-
ers and holders of its bonds an order in an action by it against C.
granting leave to appeal to the Supreme Court of Canada from
a judgment of the Supreme Court of this Provinee confirming
a judgment of the Supreme Court in Equity, and entrusting the
conduet of the appeal to the company’s solicitors. Subsequently
the liquidators of the company moved to vary the order by add-
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ing a direction that the case on appeal should not be settled until
an apreal to the Supreme Court of Canada from the judgment
of the Supreme Court of this Province refusing to set aside the
winding-up order ‘was determined, and that the company’s
solicitors on the company’s appeal in the action against C.
. should act therein only on instructions of the liquidators, or their
; olieitor, .

Held, that as there was no error or omission in the order re-
sulting from mistake or inadvertence, the motion should be re-
fused.

Hazen, K.C,, for applieation. Teed, K.C., contra.

Province of Manitoba.

KING'S BEXNCH.

Richards, dJ.] [April 16,
Tamr v, Caxabpian PaciFic Ry. Co.

Railways—Negligence—Fire started by sparks from locomotive
Joinder of plaintiffs having separate causes of action aris-
ing out of the same transaction—Evidence of cause of fire.

Action for damages for loss of hay destroyed by a prairie fire
alleged to have been started by sparks from a locomotive running
on defendants' railway. It was found to the satisfaction of the
trial judge that the fire started during or immediately after the
passing of the locomotive and that there was no other possible
cause for the starting of the five.

Held, that the proper conclusion to be drawn was that the
defendants were liable, notwithstanding that the sparks must
have carried the fire a distance of 127 feet and that there was
no evidence as to the condition of the smokestack and netting at
the time,

A number of plaintiffs were joined in the action, each hav-
ing a separate claim for losses by the same fire; and, at the trial,
defendants’ counsel claimed that they could only proceed by
separate actions, and that their counsel must eleet for which cne
he would proceed and strike out the other names from his plead-
ings. The separate claims of the respective plaintiffs plainly ap-
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peared on the face of the statement of claim, and the defendants
had taken no steps to have it amended, but filed a statement of
defence,

Held, without deciding whether Rule 218 of ‘‘The King’s
Bench Act’’ justified the joining of the plaintiffs in this case,
that defendants, if they thought it did not, should have moved
to strike out all but one of the claims before filing a statement of
defence, and had lost the right to take such objection afterwards.

Hoskin, for plaintiffs. Aikins, X.C., and Coyne, for defen-
dants,

Richards, J.] {April 16.
CAarruTHERS v. CANADIAN Paciric Ry. Co.

Railwayus—Obligation to fence—Railway Art, 1903 (D.), c. 58,
8. 237(4)—Animals at large.

The plaintift’s claim was for damages for the killing, by one
of defendants’ trains, of his four horses which got on to the right
of way through an opening in the fence dividing the right of
way from a neighbour’s field. Plaintiff kept his horses in a
fenced field, the entrance to which was secured by bars, but, some
person having without the knowledge or permission of the plain.
tiff let down the bars, the horses strayed through the opening
to a highway, thence through another opening into the field
from which they got on to the right of way. The killing of the
horses did not occur at any point of intersection of the railway
with a highway. The opening in the defendants’ fence through
which the horses got on to the right of way had been left unpro-
vided with a gate by defendants’ negligence for about two years,

Held, that the proved facts brought the case within sub-s. 4
of 8 237 of the Railway Act, 1903 (1).), that there was nothing
to shew that the animals got at large through the negligence or
wilful act or omission of the owner or his agent or of the cus.
todian of such animal or his agent, and therefore the plaintiff
was entitled to recover the amount of his loss from the defen.
dant company.

Under said sub-s. 4, it is immaterial so far as the company’s
liability is coneerned, whether the animals killed or injured were
or were not lawfully on the land from which they got on to the
right-of way.

Quare, whether sub-s. 4 would not apply even if the animals
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had been struck at a point of intersection of the railway with a -
highway.
Barrett, for plaintiff, Robson, for defendants.

Richards, J.] [April 23.
BANK oF OTrawA v. NEWTON,

Valuation of security held by creditor—Revaluation after partial
realization of security—7Title to property covered by secur.
ity after consent of assignee to its retention by creditor.

A trading firm owed the plaintiffs and had given security
for the debt. 'They afterwards made an assignment under the
Assignments Act, R.8.M. 1902, c. 8, to the defendant, who is an
official afsignee. The plaintiffs proved their claim at #$5,390,
valued the security at $3,612 and claimed to rank on the estate
for $1,778. The defendant neither consented to their right to
rank for that sum nor required them to assign the security to
him. The plaintiffs realized, from part of the seeurity, the net
amount of $4,090 after which defendant served plaintiffs with a
notice disputing their claim to rank for the $1,778. Plaintiffs
then brought this action for a declaration that they were entitled
to rank for that sum under s. 29.

Held, 1. The assignee was not entitled to the balance of the
securities.

2, The plaintiffs must revalue that balance if they desired to
rank on the estate at all.

3. After such revaluation, the amount for which the plaintiffs
would be entitled to rank would be the balance of their -original
cleim after deducting the sum already realized and the amount
of such revaluation.

The plaintiffs’ counsel argued, on the authority of Bell v.
Ross, 11 AR. 468, that the defendant, having delayed an unrea-
sonable time to exereise the option given by s. 29, should be held
to have thereby assented to the retention of the securities by the
plaintiffs, and that such assent vested in them an absolute title
to the assets, and that they were entitled to realize what they
could out of the balance without accounting to the estate and
to rank for the amount of their whole claim reduced cnly by the
amount at which they had valued the securities,
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Held, however, that that case was distinguishable, as it was
decided on the apecial provisions of the Insolvent Act of 1875
which were quite different from those of the Assignments Aect, also
on the grouud that under the latter Act a debtor cannot get u dis-
charge withoat payment of all claims in full, whereas he might
under the former,

Robson, for plaintiffs. Hoskin, for defendant,

Dubue, C.1.] {April 24, 1903,
SCHELLENBURG v, CANADIAN Paciric Ry. Co.

Railways—Obligation to fence,

The meaning of the words ‘‘not improved or settled, and in-
closed’’ in sub-s. 3 of 8. 199, of the Railway Act, 1903 (D.) des-
cmbmg lands on either side of the railway which a railway com-
pany is not required to fenee off, came again under consideration
in this case  The chief justice held that the plain meaning was
the same ag if the words were, “‘not improved and inclosed, or
not settled and inclosed,”” so that if the lands are not inelosed,
there is no obligation to fenee, thongh they may be bo'h improved
and settled or oceupied,

Dreger v, Canadian Northern Ry, Co., 15 M.R. 386, 41 C.1.J.
347, not followed.

Lemon, for plaintiff.  Bond, for defendants,

Perdue, ;I N McKenze v, McMULLEN, | April 25.

Evidence—DProof of verbal agreemenl coilateral to writien con-
traci—Warranty—Representation on condition, when treated
as ground for res ission, and when as warranty only.

To an action hy the plaintiffs on a lien note or agreoment
wherehy the defendants promised to pay the plmntlﬂ"s $465 and
intereat and ackr.»wlodged that it was given for a pair of horses
and agreed that the title, ownership and right of possession of
the horses ghould remain in the plaintiffs until the note should
be paid, with power to retake possession and sell on default of
payment or on the happening of other events mentioned, the de-
fendants pleaded that the horses had been sold to them with &
verbal warranty that they were young and sound and free from
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bad habits, that such warranty had been broken and that the
defe'xdants had suﬁ'ured damages to the full amount of the plain-
tiffs’ claim,

Plaintiffs claimed that evidence to prove such defence could
not be admitted to contradict or add to the written contract on
which they relied.

Held, that the lien note had been given simply for the pur-
pose of geeuring payment to the plaintiffs and it was not in-
tended to include in writing all the terms of the agreement be-
tween the parties, and that evidence to prove the alleged war-
ranty and the breach of it was admissible, De Lasalle v. Guild-
ford (1901) 2 K.B. 215, and Erskine v. Adeane, LR, 8 Cn. 756,
followed.

The judge, having foungd on the facts in favour of the defen-
dants, gllowed them $265 as damages for the breach of warranty,
and gave plaintiffs the option of taking judgment for the balance,
without costs, or of aceepting defendants’ offer to return the
horses on the cancellution of the lien note.

The defendants having kept the horses for a eonsiderable time
and made a payment on account, it was held that the contract
must be treated as executed and that any representation or con-
dition as to the quality of the goods must now be regarded only
as a warranty, for the breach of which compensation must be
sought in damages and not by reseission of the contract.

Haggart, X.C., and Sullivan, for plaintitfs. IZoskin, for de-
fendants, :

Province of British Columbia.

SUPREME COURT.
Full Court.) [Jan. 25,
STONE v. Rossn.anp Ice & Fuel Co.

Promissory notes—Extension of time for payment—Relcase of
co-maker—Surety—Notice—Collateral secusrity—Credit for
sums realized—Appeal—Ground not distinctly raised at
trial—Question of facl.

D. who was with others jointly indebted to the plaintiff on
certain promissory notes in relation to the transfer of a busines.'s
a8 a going concern, did not in his pleadings, nor at the trial, untit
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the close of the evidence in the case for both sides, raise the point
that he claimed a lien on certain merchandise in stock, which was
sold by the plaintiff, the proceeds of whiclt ought to have been,
but were not, applied in reduction of the debt.

Held, that where a point is one of faet, or of mixed law and
fact, it cannot be raised in the Court of Appeal for the first time
unless the Court is satisfied that by no possibility could evidence
have been given which would affect the deecision upon itv; but
where the point is wholly one of law, such for instance, as the
construction of a statute, it may be raised for the first time in
appeal subject to such terms, if any, as the Court may see fit to
impose.

Decision of Irving, J., affirmed.

Hamilton, K.C., for plaintiff. €. B, MacNeill, X.C., for de-
fendant Stone.

ilunter, C.J.] Crzowski v. WEsT Koornay, [April 23.

Practice—Workmen’s Compensation Rules, 1904 — Object of
Rule 34—Security for costs,

On an application by respondents in proceedings under
Workmen's Compensation Act, 1902, for security for costs of
such proceedings, it appeared that a request for arhitration,
with particulars annexed, had been filed with the District Regis-
trar of the Supreme Court at Nelson, on behalf of the father
and mother of the deceased workman. Both parents resided in
Austria, out of the jurisdiction.

Held, that the object of Rule 34 is to make the proceedings
subject to the same rules as an action in this regard,

W. 8. Deacon, for respondents. 8. 8. Tuylor, K.C., for ap-
plicants. .

Fall Court.] {April 26.
YoupaLrn v. ToroNTo AND Brrsn Conumbia Lumssr Co.
Practice—Writ against caztra-provincial, unlicensed company—
Tims for entering appearance—Application for leave to
serve ex juris—Rules of Court, application of to proceedings

under Part VII,

Section 146 of the Companies Act, R.S.B.C. 1897, ¢. 44, de--
fines an unlicensed and upregistered extra-provincial company.

B DU SRR VUL SINCUNSIVS:” W SN SO s
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Section 147 provides that any writ or summons . . . . may
be served as against the company by delivering the same at
Victoria to the registrar of the Supreme Court. Section 148
enacts that it shall be the duty of such registrar to cause to be
ingerted in four regular issues of the British Columbia Gazeile,
conszeutively following the delivery of such writ or summons to
him, a notice of such writ or summons with a memorandum of
the date of delivery, stating generally the nature of the relief
sought, the time limited and the place mentioned for enfering
an appearance, Section 149 enacts that after such four issues
the delivery of such process to the registrar as aforesaid shall
be deemed, as against the defendant eompany to be good and
valid service of such writ or summons,

Held, in the case of an issuc of an ordinary cight day writ
under Part VII, that it is the duty of the Registrar to notify
the defendant in the publication in the Gazetfe that the time
for appearance is eight days after the fourth publication..

Per Irving, J.:—As the writ is a writ for serviee on a foreign
corporation, without the jurisdietion, application to a judge
for leave to issue the writ and proceed under the Act is neces-
sary before any writ is issued. The judge in giving leave would
limit the time within which appearance should be entered.

Wilson, K.C., and Bleoomfield, for appellants (defendants).
Sir C. H. Tupper, K.C., and David Grant, for respondent,.

Rorth=TWlest Territories.

JUDICIAL DISTRICT OF NORTHERN ALBERTA.

: SUPREME COURT,
Sifton, C.Jd.] In rE WiLniAM HENRY LATIMER, {April 21,
Eztradition-—Discharge.

In the matter of William Henry Latimer held in custody in
the Royal North«West Mounted Police Barracks, at the City of
Calgary under three warrants for committal for extradition.

SirroN, C.J.—On Jan. 25, 1906, William H. Latimer was,
after an examination lasting over several days, held at the in-
stance of the State of Pennsylvania, which was represented by
counsel resident in Calgary and Philadelphia, committed by me
for extradition on three several charges of theft. On Feb..5, an
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application was made before the Ion. Mr. Justice Harvey for
his release on a writ of habeas eorpus, which was refused.

A report of the evidence and proceedings was sent to the
Department at Justice, at Ottawa, and a warrant returned auth-
orizing the delivery of said William H. Latimer to an officer ap-
pointed by the State of Pennsylvania to receive him and convey
him from Canada. Notice of this was sent to the representative
of the State of Pennsylvania who declined to send for him, upon
which an application was made under s, 18, of the Extradition
Act for his release. Notice of this application was given to the
Minister of Justice for Canada, and the representative of the
State of Pennsylvania, but no asetion was taken by the latter
except apparently a reiteration of their intention not to take

. any further part in the matter, and such intention is expressed
by their counsel now present.

Although it is apparent that the provisions of the Extradition
Act have heen utilized with some ulterior motive by the repre-
sentatives of the State of Pennsylvania, and their anxiety for
the prosecution of alleged eriminals has very materially evoled
sinee the orders for extradition were made, these are matters
into which I have no authority to enquire, and the time having
expired for which the aceused can be lawfully held in eustody
without action and no objection heing raised by any one to his
release, I have no option but to order his discharge from custody.

JUDICIAL DISTRICT OF WESTERN ASSINIBOIA.

SUPREME COURT.

Newlands, J.] Snorr v. CANADIAN Paciwic Ry, Co. | April 5.
Negligence—Coniributory—Volenti non fit injuria.

The plaintiff was in the employ of the defendant company,
working on a pile driver, The hammer slipped from its fasten-
ing and crushed his arm. He claimed that the pile driver was
defective to the knowledge of the defendant’s officials, but that
the existence of the defeet was unknown to him. The defendants
denied this and elaimed contributory negligence on the part of
the i laintiff. The trial judge found that the pile driver was de-
fective, but that the plaintiff could have avoided the injury by
waiting until the hammer was chocked before going under it to
fix the pile driver in its place; that no one was supposed to be
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under the pile driver until it was chocked, when it could not fall;
that plaintiff had sufficient knowledge to know the dangers in.
cidental to pile driving and that he was warned by his fellow
workmen to look out fur the hammer.

Held, that there was no necessity for pleintiff to go below
the hammer until it was chocked, and that by so doing, he volun-
tarily assumed all risk of injury. Canadian and American Coal
Co., T W.LJ., p. 66, followed. See also Wood v, C.P. By. Co.;
Smith v. Baker (1891), A.C. 334; Yarmouth v. France, 19 Q.B,
D. 647 ; Thrussel v. Handyside, 20 Q.B.D. 359,

Trant and W, M. Martin, t8r plaintiff. Robson, for defen-
dants.

Book Reviews.

The Law of Municipal Negligence respeeling Highways, by JAMES
HerserT DENTON, LILB,, of Osgoode ITall, Barrister-at-law.
Toronto: The Carswell Company, Limited, 1906, 431 pp.

This is pre-eminently the age of  speeialization, and
the author has done wisely in lmiting the range of his
investigation in  conneetion with subjects 8o  vast and
complete as municipal law, and the law of negligence,
He has thus been enabled to colleet and disenss  with-
in moderate compass the leading English, Canadian and
United States decisions bearing upon the liability of municipal
corporations, both at common law and under statutory provisions
in the various Provinees of the Dominion, with vespeet to streets,
roads and bridges, sidewalks, ete. We note that Mr. Denton
has not forgotten to deal with-the rights and duties of suel eom-
paratively recent users of the King's highway as the owners of
bicyeles and automobiles, but what is his authority for such an
orthographie novelty as ‘‘chaffeur,”’ which has not even phonetie
propriety to recommend it? While referring to nieeties of this
kind, he might also remark that it would have been well if the
publishers had followed the time-honoured practice of printing
the names of cases in ifalies, as being more agreeable and help-
ful to the eye than the ordinary Roman type.

The author has further dealt in separate chapters with pro-
ceedings by indistment and mandamus, the doetrine of respon-
deat superio:, ti-. statement of the law as to municipal know-
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ledge of the defect, notice of the accident, proximste cause, and
contributory negligence, and in his concluding ehapter has given
‘a useful discussion of the important matters of evidence and
damages.

The Law of Repairs and Improvements, by J. II. Jacrsow,
M.A., Inner Temple, Barrister-at-law. London: Butter-
worth & Co., 11 and 12 Bell Yard, Temple Bar, Law Publish.
ers, 1905. .

This is a very useful book and eminently practical. It is
well to have the law on this subject set forth in a volume devoted
to that purpose; and it is, at the author remarks, somewhat cur-
ious that this is the first attempt in that direction. The
collection of authorities on this subject is a good begin-
ning and is well done. In a second edition, which we trust the
author will soon be called upon for, he will take courage to deal
more fully with some cases which seem irreconcilable and so heln
to eventually put the law t erein referred to in a more intelligent
shape.

Part 1. refers to repairs and improvements as regards limited
owners, part nwners and persons under disability such as tenants
for life, trustees, infants, ete.,, under certain statutes; the latter

of no special intercst to us,
Part II, deals with repairs as between landlord and tenant.
Part III, as between vendor and purchaser.

Hints for Forensic Practice, by Tureopore F. C. DEMAREST,
LL.B,, Columbia: The Banks Publishing Co., N.Y., 19086.

This is a cleverly written monograph of certain rules apper-
taining to the subject of judicial proof. It deals with objections
to the reception of evidence, with special reference to an expres-
sion all too common to certain members of the profession who,
in season and out of season, object to evidence as *‘irrelevant, in.
competent and immaterial.’”’ Students as well as the younger
practitioners would do well to read it, and the older they grow
the more they will see the excellence of the hinta given by the

author.




