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LIABILITY OF AN EMPLOYER FOR THE TORTS OF
AN INDEPENDENT CONTRACTOR.

PART 1. —CIRCUMSTANCES UNDER WHICH LIABILITY IS NOT
IMPUTED TO THE EMPLOYER.

I. INTRODUCTORY.

General doctrine stated.
History of the doctrine.
(@) Bush v. Stesnman considered,
0y Doctrine that different vules apply to real and to per-
sonal property.
‘¢) Final rejection of this doctrine.
() Fffect of decision in Randleson v. Murray.
L) Subsequent Jdevelopment of the law.
Rationale of the doetrine.

Extent of the employer's duty with respect to the supervision
and direction of thr work.

Extent of employer’s duty t¢ guard against possible accidents.

ILOWHEN THE PERSON EMPLOYED 1S DEEMED TO BE AN
INDEPENDENT CONTRACTOR.
Independent contractors distinguished from servants and agents.

Generally.

Persons acting in the dual capac 'y of contractor and servant
or agent.

Contractors not within purview of statutes relating to servants
or agents.

Character of contract is tested by the existence or absence of a
right of control on the employer's part.

Same subject continued.
Presumptions entertained as to the character of the contract.
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Independence of contract usually Inferable where it is for the
performance of an entire piece of work at a specified pries.
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(@) English doctrine as to the relation between the ownrer of
a tug and its tow.
(6) American doctrive.
(¢) Liability of Harbour Commussioners.
Liability arising out of certain other contracts of an independent
nature.
Reservation of a limited power of control, effect of.
Effect of clauses relating to the surpervision of the work.

Effect of clauses providing that the work shall be done under
the direction of the employer.

Effect of otner clauses.
Reservation of a full power of control, effe~t of. Generally.

Independence of contractor when negatived by the specific terms
of the contract.

—by the provisions of a statute applicable to the cireumstances.

--by direct evidence that the employer exercised control over
the work.

--by the character of the stipulated work.
—by the fact that the employment was general.
-by the partition of the work amony several contractors.

Nature of contract determined with reference to the degree of
skill required for the work.

—the existence or absence of an obligation to perform the work
in person.

-the reservation of a right to terminate the contract of em-
ployment.

-the surrender or retention of the control of the premises on
which the stipulated work was done.

(@) Control surrendered.
(0) Control relained.
—the footing on which the eompensation of the employvee is
calculated.
—--the pecuniary circumstances of the person employed.

a provision in the contract that the employer shall be in-
demnified for all losses caused by the negligence of the
person employed.

—the use of the contractor's appliances by the employer.

-~the fact that the employer is to furnish the appliances or
materials for the work.
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34, —the fact that the stipulated work constituted a part of the
employer’'s regular operations.

35. —a provision prohibiting the use of the employer’s name.

36. —the fact that the contractor was a director of an employing
company.

37. —the virtual identity of an employing and contracting eompany.

38, Provinces of court and jury.

III. FOR WHAT TORTS CF CONTRACTORS THE EMPLOYER IS
NOT BOUNwL TG ANSWER.

39. Geaerally.
40. Negligence not produective of permanently dangerous conditions.
40a. Same subject continued. Blasting operations.

41, Negligence productive of dangerous conditions of a more or
less permanent character.

42, Aects constitrting a trespass.

I. INTRODUCTORY.

1. General doetrine stated.—In this monograph it is proposed
to discuss the effect, and define the limits, of a doctrine which
may, according to the standpoint from which it is considered, be
stated generally in one or other of these three forms:

(1) Where the injury complained of resulted from the tortious
conduct of an independent contractor, the rule which s embodied
in the maxim, Quij facit per alium facit per se, is not applicable (a>.
Similar statements are also made with regard to the inapplicability
under such circumstances, of the maxim, Respondeat superior (4).

’

(@) Quarman v. Burnett (1840) 6 Mees & W, 509, 9 L.J. Exch. N.S. 308,
4Jur. gbq, per Parke, B, Wiswall v. Brinson (1849) 32 N.C. (10 Ired. L.) 534.

{8) ** The only principle upon which one man can be liable for the wrongful
acts of another is, that such a relation exists bet veen them, that the former,
whether he be called principal or master, is bound to control the conauct of the
latter. whether he be agent or servant, The maxim of the law is: Respondeat
superior. It is only applicable in cases where the party sought to be charged
stands in the relation of superior to the person whose w.ongful act is the ground
of complaint,”  Blackwall v, Wiswail (1855) 24 Rarb. 355. Similar phraseoiogy
is found in Zibb v, Norfolk & 1R, Co. (1891) 87 \a. 711,14 S.E. 163 Cincinnais
v, Stone (1855) 5 Ohio St. 38 [l Pratt v, Lick (186q) 38 Cal. 6q1; Hilsdorf v,
St. Louis (1869) 45 Mo. g4, 100 Am. Dee. 3325 Deford v State (1868) 30 Md. 179,

“The general principle to be extracted from them li.e., the authorities] is
that a person, cither natural or artificial, is not liable for the acts or negligence
of another, unless the relation of master and servant or principal and agent exist
between them ; that, when an injury is done by a party exercising an inde-
pendent employment, the party emploving him is not responsible to the perssen
wjured.”  Painter v. Pittshurgh (1863) 46 Pa. 3.

I seems to he settled law that, where one person lets a contract to another .
I

to do a particular work, reserving to himsell no control over the manner in
which the work shall be performed, except that it shall conform to a particular

R e s S
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(2) A person who employs an independent contractor to
perform a specific piece of work is not liable for injuries cause
by any merely collateral or casual torts which he may commit
while the work is in progress (¢).

(3) An employer is not liable for an injury resulting from the
performance of work deputed by him to an independent co™”
tractor, unless that work was positively unlawful in itself, of tl_‘e
injury was the necessary consequence of executing the work 11
the manner provided for in the contract, or subsequently prcsCl’ibe
by the employer, or was caused by the violation of some absolut®
non-delegable duty which the employer was bound, at his peril, t
discharge, or was due to some specific act of negligence on the
part of the employer himself (&). It will be observed that the

standard when completed, he is not liable for any injury which may occuf :3
others by reason of any negligence of the person to whom the contract is 1€¥
Vincennes Water Supply Co. v. White (1890) 124 Ind. 376, 24 N.E. 747.

-t be

(¢) “No one can be made liable for an act or breach of duty, unless !* &
traceable to himself or his servants or servants in the course of his of thet
employment. Consequently, if an independent contractor is employed t0 ¢~
lawful act, and in the course of the work he or his servants commit some cas‘fth
act of wrong of negligence, the employer is not answerable.” Pickard v. 5™
(1861) 10 C.B.N.S. 470, 4 L.T.N.S. 470.
For other statements of a similar tenor see § 39, post.
red t0

(d) The various qualifying elemeats here mentioned are not all refer Jies
in any single judicial enouncement of the doctrine; but, as each of them em oc!
the effect of certain distinct groups of cases which will be reviewed in subseq ow-
sections, they are here collected in the same statement, for the purpose © fol
ing the full extent of the limitations to which the doctrine is subject. he
lowing paragraphs will sarve as sufficient illustrations of the language Us®
courts and text-writers. ¢ ¢hat

In a leading case Cockburn, Ch. J., refers to the general rule,,
when a person employs a contractor to do a work, lawful in itself, an ther
ing no injurious consequences to others, and damage arises to & Oa
party from the negligence of the contractor or his servants, the contractofs
not the emplover, is liable.” Bower v. Peate (1876) L.R. 1 Q.B, Div. 32I- per-

1t is now settled in that country [i.e., England] that defendants not

A . i covn, : but
sonally interfering or giving directions respecting the progress of a wors:

ct
contracting with a third person to do it, are not responsible for a Wfongfuloabe
done, or negligence in the performance of the contract, if the act agre€ burg®
done is legal.” Painterv, Pittsburgh (1863) 46 Pa. 213; Edmundsonv. Pittsb#
M. & Y.R. Co. (1885) 111 Pa. 316, 2 Atl. 404. inde-

The doctrine as to the non-liability of an employer for the acts of an wihub
pendent contractor ‘‘has regard to cases where the contract is entirely % . .4,
and where the owner of the property upon which the contract is to be e";‘és) 57
can lawfully commit its performance to others.” Allen v. Willard (¥
Pa. 374. L gl
“7€Vhere work which does not necessarily create a nuisance, put is 11! ‘::ha
barmless and lawful, when carefully conducted, is let by an emgloye;; end
merely prescribes the end, to another who undertakes to accomplis e isy
prescribed, by means which he is to employ at his discretion, the latter ine
respect to the means employed, the master. If, during the progress
work, a third person sustains injury by the negligent use of the
employed and controlled by the contractor, the employer is not &

mean?
nswer”
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torts which are covered by the descriptive epithets “collateral”
and “casual,” as used in the second form of statement, are identi-
ca! with those which fall outside the scope of the exceptive
clauses in the third.

The dcctrine thus enunciated is a protection to a principal
contractor in any case where the sole cause of the injury com-
plained of was the negligent or otherwise wrongful act of a sub-

able.” Wabash, St. L. & P.R. Co. v. Farver (1887) 111 Ind. 195, 60 Am. Rep.
696, 12 N.E. 296. . .

 When a contractor takes entire control of 2 work, the employer having no
right of supervision or interference, the employer, if he is not negligent in his
selection, is not liable to third parties for the contractor's want of care in the
performance of it," Lancaster Avc. Iwprov. Co.v. Rhoads (1887) 116 Pa. 377, 2
Am. St. Rep. 668, g Atl. 852,

“If damage result from the manner in which a contractor chooses to exe-
cute a perfectly valid contract without the proprietor’s interference or direction,
the latter is not responsible.” Dauwie v. Leuy (1887) 39 La. Ann. 551, 4 Am. St.
Rep. 215, 2 So. 395-

It is well settled that, where the independent contractor and the contractee
contract for the performance of work that is lawful in itself, and the work is per-
formed in an unlawful manner, either by the wrongful or negligent execution of
the work, and resulting in injury to others, the contractee is not liable in dam-
ages to such persons for the injury.” James v. McMinimy (1892) 93 Ky. 471,
40 Am. St. Rep. 200, 20 S.W. 435

“The great weight of the modern decisions upon this question estab-
lishes the rule that where the relation of independent contractor exists as to the
use of real property, and the party employed is skilled in the performance of
the duty he undertakes, and the thing directed to be done is not in itself a wuis-
ance, or will not necessarily result in a nuisance, the injury resulting not from the
fact that the work is done, but from the negligent manner of doing it by the con-
tractor or his servants, the owner cannot be made to respond in damages.”
Robinson v. Webb (1875) 11 Bush 464.

‘“ If the work to be done is committed to a contractor to be done in his own
way, and is one from which, if properly done, no injurious ccnsequences to third
persons can arise, then the contractor is liable for the negligent performance of
the work.”  Bailey v. Troy & B.R. Co. (1883) 57 Vt. 252, 52 Am. Rep. 120.

* The employer is not liable either for the fault or for the negligence of the
independent contractor unless he expressly directed the wrongful or improper
act,” Lord Gifford in Stephens v. Thurso Police Comrs. (1876) 3 Sc. Sess. Cas. 4th
series, 53s.

Where parties enter into a contract which is in itself lawful, and the con-
tractor, in carrying on his work does anything injurious to another, he alone is
responsible.  1oodRill v, Great Western R. Co. (1855) 4 U.C.C.P. 444

“The general rule is, that one who has contracted with a competent and
fit person, exercising an independent employment, to do a piece of work,
not iz itself uniawful or attended with danger to others, according to the
contractor's own methods, and without his being subject to control, except
as to the results of his work, will not be answerable for the wrongs of such con-
wractor, his sub.contractors, or his servants, committed in the prosecution of
such work.” 1 Thomp. Neg. 1st ed. s. 22, p- 899; 2nd ed. s. 621, cited with
approval in several cases ; e.g., Fink v. Missouri Furnace Co. (1884) 82, Mo. a76,
283, 52 Am. Rep, 376.

Under the plea of the gencral issue alone, there is no e.ror in charging
to the effect that, * where one has a lawful work to do, and employs another,
who has an independent business ~7 his own including work of that class, to
doit, and where the employer does a0t himself exercise any direction as to how
it shall be done, he is not responsible for any wrongs that the emplovee may
Collanmlt in the course of the work.” Harrison v. Riser (1887) 79 Ga. 588, 4

WE. 320,
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contractor {¢). = A fortiori the employer of the principal contractor
is not liable for the :orts of a sub-contractor (f).

In one of the Ameiican States the common law doctrine has
been formally adonted in legislative enactments (g). In another
the construction placed upon a provision of a less explizit
character has been determined by the assumed existence of that
doctrine (/).

2. History of the doetrine.—(a) Busl v. Steinman considered —
The doctrine now under discussion is one of comparatively recent
growth. An examination of the language used by the judges, the
authorities cited, and the arguments relied upon by the defendant’s
counsel, in the earliest of the reported cases on the subject, which
was decided towards the close of the eighteenth century, will make
it apparer:t that at that date the responsibility of an employer
for the torts of a contractor was deemed to be the same in
kind and degree as his responsibility for the torts of a ser-
vant or an agent (¢). The influence of this decision is distinctly

(e) Rapson v. Cubiti (1842) 9 Mees & W, 710, Car. & M. 64, 11 L.J. Exch.
N.S. 271, 6 Jur, 606 ; Querton v. Freeman (1852) 11 C.B. 867, 3 Car. & K. 52, 21
L.J.C.P.N.S. 52, 16 Jur. 65; Pearson v. Cox (1877) L.R. 2 C.P, Div. 369; Wray v.
LEvans (1876) 8o Pa. 102; Slaler v. Merserau (1870) 64 N.Y. 138; Powell v. Virginia
Constr. Co. (1890) 88 Tenn. 69z, 13 S.W. 391; 17 Am. Gt. Rep. g25; Schutte v.
Uniled Electric Co, (N.]. 1902) 53 Atl. 204.

[ ) McLean v. Russell (1850) 12Sc. Sess. Cas. 2nd Se.ies, 887; Cuff v. Newark
& N1 R. Cu. (1870) 35 N.J.L. 17, 10 Am. Rep. 205; Aldritt v. Gillette-Herzog
M. Co. (1902) 85 Minn. 206, 88 N.W. 741 ; St. Louss 4. & T. R. Co. v. Knoll
(1891) 54 Ark. 3424, 16 S.W. g; Moorev. Sanborne (1853) z Mich. 519, 39 Am, Dec.
209.

(2) ‘ The employer generally is not responsible for torts coramitted by his
employee when the latter exercises an independent business, and it is not subject
to the immediate direction and control of the employer.” Georgia Code, 1893,
s, 3818.

() Article 2320 of the Revised Code of the Louisiana runs as follows:
““ Masters and emplovers are answerable for the damage occasioned by their ser-
vants and overseers in the exercise of the functions in which they are employed;
. responsibility only attaches when the masters or employers, or teachers,
and artisans, might bave prevented the act which caused the damage, and have
not done it.” This provision was held not to be applicable toa case in which the
injury resulted from the manuner in which an independent contractor employed by
the defendant had performed work over which the defendant himself had no
supervisory control.  Gallagher v. South-Western Exp. Ass. (1876) 28 La
Ann. 943,

(a) Bush v. Steinman (1799) 1 Bos. & P, yoj.  The facts upon which recovery
was allowed were these : A having a house by the roadside, contracted with B,
to repair it for a stipulated sum ; B contracted with C. to do the work ; and_ C.
with D, to furnish the materials.  The servant of D, brought a guantity of lime
te the house and placed it in the road, the result being that the plaintiff s
carriage was overturned, The contention of defendant's counsel was that the
liability of the principal to answer for his agents is founded on the superintendence
which he is supposed to have over them, (1 Bl, Conm 431), and that it was notin
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the power of the defendant to control the agent by whose act the injury was
caused. Eyre, Ch.]., after stating that all the judges were of opinion that the
action could be mantained remarked: *“1find great difficuity in stating with
accuracy the grounds on which it is to be supported. The relation hetween
master and servant, as commonly exemplified in actions brought against the
master, is not sufficient; and the general proposition that a person shall be
answerable for any injury which arises in carrying into execution that which he
has employed another to do seems to l?e too large.” But he considered that the
defendant might be charged with liability on the authority of three cases,
Stone v. Cartwright, 6 T.R. 411, 3 Revised Rep. 220, and Lonsdale v. Littledale
{1793) 2 H‘-jBL 267, 269, and one which had not been reported, but which Buller, J.,
ollected.

ree With regard to the first of these cases, it is to observed that the injury was
caused by the acts of the defendant’s servants, a circumstance which, if the law
had been then deiinitely settled in its present form would clearly have rendered
it inapplicable as a precedent. In the second-case the negligent persons were
the immediate servants of the defendant, as they were hired by his steward or
foreman. Its effect and rationale were stated by the learned Chief Justice as
follows : ** Lord Lonsdale’s colliery was worked in such a manner by his agents
and servants (or possibly by his contractors, for thai would have made no differ-
ence) that an injury was done to the plaintiff's house, and his Lordship was held
respansible. hy? Because the injury was done in the course of his working
the colliery ; whet.er he worked it by agents, by servants, or by contractors,
still it was his work ; and though another person might have contracted with him
for the management of the whole concern without his interference, yet the work
being carried on for his benefit, and on his property, all the persons emploved
must have been considered as his agents and servants notvithstanding any such
arrangement ; and he.must have been responsible to ail tae world, on the prin-
ciple of Sic utere tuo ut alienum non laedas. Lord Lcnsdale having empowered
the contractor to appuoint such persons under him as he should think fit, the per-
sons appointed would in contemplation of law have been the agents and servants
of Lord Lonsdale. . . . The principle of this case therefore, seems to afford
a ground which may be satisfactory for the present action, though I do not say
that it is exactly in point.” Such language would, it is clear, not be used by any
modern Judge.

The ruling in the third case dealt merely with the liability of a master for
the acts of a person employed by his servant, and was irrelevant as an authority,
if its applicability be tested with reference to the law as it now stands.

The length to which the Chief Justice was prepared to go is turther indicated
by a subsequent passage in his opinion in which it was held that the owner of a
house who was rebuilding or repairing it would be equally liable for the nuisance
created by carrying a hoarding so far out as to encroach on the street, whether
the work was done by his own servants or by a contractor.

The actual position of the court is equally apparent in the remarks made by
the other judges.

Heath, ]., said: *I found my opinion ou this single point, viz,: That all the
subcontracting parties were in the employ of the defendant. It has been strongly
argued that the defendant is not liable,” because his liability can be founded in
nothing but the mere relation of master and servant; but no authority has been
cited to support that proposition. Whatever may be the doctrine of the civil law,
itis pertectly clear that our law carries such liability much further. Thus a factor
is nota servant ; but being employed and trusted by the merchant, the latter
accerding to the case in Salkeld is responsible for his acts,”

Rooke, J., said: © He who has work going on for his benefit, and on his own
premises, must be civilly answered for the acts of those whom he employs.
According to the principle of the case in 2 Lev. it shall be intended by the court,
that he has a control over all these persons who work en his premises, and he
shall not be allowed to discharge himself from that intendment of law by anv act
or comract of his own. He ought to reserve such control, and if be deprive him-
self of it, the law will not permit him to take advantag~ of that circumstance in
order to screen himself from an action. . . . The person from whom the
whole autharitv is originally derived, is the person who ought to be answerahle
and great inconvenience would follow if it were otherwise.”
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traceable in two Nisi prius rulings made a few years after-
wards ().

(6) Doctrine that different rules apply to real and to personal
property—It was not until 1826 that the points involved ia Busk
v. Steinman were again discussed by a court of review. In that
year the judges of the King’s Bench were equally divided as to
the propriety of a nonsuit which had been directed by Abbott,
Ch.J.,, in an action brought to recover damages for an injury
caused by the negligent driving of a coachman who had been
sent with a pair of horses which the defendant had hired from
a jobmaster to draw his carriage (¢). The extract given in the

(8) In Sly v Edgley (1806) 6 Esp. 6, the plaintiff was allowed to recover for
aa irjury received through falling into a sewer opened by a bricklayer when be
had employed jointly with others. One of the points taken by defendant’s
counsel was that the bricklayer was not the servant of the defendant, for whose
acts he might be made responsible ; that, as he was employed to do a certain
work, and the mode of doing it, which had caused the injury, was entirely his
own act, he only should be liable. According to the repart Lord Ellenborough
disposed of this contention by the remark: *‘It was the rule of respondeat
superior ; what the bricklayer did was by the defendant’s direction; he had
employed the bricklayer.”

In Mathews v. West London Waterworks Co. (1813} 3 Campb. 403, where a
verdict was obtained againsta waterworks company for an injury resulting to the
plaintiff from the negligence of men employed by certain pipe-layers, wi'h whom
the company had contracted ior the laying down of certain water-pipes in a
public street, Lord Ellenborough said he had ‘‘nc doubt™ as to the defendant’s
liability. The precise rationale of this ruling, however, is not very clearly appa-
rent. The report is short and unsatisfactory, and the particular circumstarnces
are not detailed. See the comments of Maule, J., in Overton v, Freeman (1852)
11 C.B. 867, 3 Car. & K. 52, 21 L.J.C.P.N.S. 52, 16 Jur. 65.

(c) Laugher v. Posnter (1826) 5 Barn. & C. 547, 8 Dowl. & R. 550, 4 L.J.K.B,
309. As the case was one of exceptional importance, and a difterence of views
devetoped itself among the judges of the King's Bench when the motion for a
new trial was argued, it was ordered that the question submitted should be dis-
cussed Lzfore the whole body of the judges of the common law courts. The
opinions finally delivered in the King's Bench, therefore, represent the results
of an unusually exhaustive and searchiug examination of principles and authori-
ties. It should be observed that two separate and distinct questions were sug-
gested by the evidence, viz: (1) whether the effect of a contract of employment
was to render the employer liable for the torts of the person emplo;-ed, irrespec-
tive of whether the latter was a servant or a contractor, and (2) whetler. suppos-
ing that no such general liabuity could be predicated, the coachman inight not
be rugarded as the special servant pro tempore of the defendant, as long as he
was driving the carriage. Confining our attention to the former question, with
which alone we are now concerned, we find that Holroyd and Bayley, jJ., were
of the opinion that the nonsuit was erroneous, their reliance being placed upon
Bush v, Steinman, which was considered to have established the gencral pro-
aositions, that ** responsibility is not confined to the immediate master of the
person who committed the injury, and that the action may be brought against
the verson from whom the authority flows to 4o the act, in the negligent execu-
tion of which the injury has arisen.” It should be noted that, in the case citcd.
tha liability of the hirer of a job carriage for the negligence of the coachman
who is sent with it was *aken for granted b Heath, ], in his opinion. The
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note below from the opinion of Littledale, J., shows that, even the
judges who at this period rejected the broad and unqualified
principle enounced in Busk v. Steinman were still inclined to
accent that decision as binding with respect to injuries resulting
from the performance of work on or near the employer’s premises.
This doctrine, that an employer’s liability is measured by different
standards, according as the negligence complained of was com-
mitted in reference to real or personal property, was applied or
recognized in several later cases, English as well as American (2.

opposite view was supported by Abbett, Ch.J., and Littledale, J. The former
judge considered that if the defendant should be declared responsible simply on
the ground of his having had the temporary use and benefit of the horses, it
wouid follow that the hirer of 2 hackney carriage would be answerable for the
aegligence of the coachman, and the hirer of a wherry on a river would be
answe.uble for the conduct of a wherryman, A doctrine which led to conse-
quencas by which “ the common sense of mankind would be shocked ™ could not
be sound. Littledale, ]., referring to Busk v. Steinman and the decisions based
upon it, said : ‘‘Supposing tue cases to be rightly decided, there is this material
distinction, that there the injury was done upon, or nezr, and in respect of the
property of the defendants, of which they were in possession at the time. And
the rule of law may be that, in all cases where a man is in possession of fixed
property, he must take care that his pioperty is so used and managed that other
persons are not injured, and that, whether his property be managed by his own
immediate servants or by contractors or their servants. The injuries done upon
land or buildings are in the nature of nuisances, for which the occupier ought to
be chargeable when occasioned by any acts of persons whom he bring . upen the
premises. The use of the preniises is confirmed by the law to himr.If, and he
should take care not to bring persons there who do any mischief to cchers . . . .
It may be said that the defendant in the present case was owner o the carriage,
and that therefore the principles of these latter cases apply ; bui, - dmitting these
cases, the same principle doe; not apply to personal moveable - nattels a5 to the
permarent use and enjoyment of land or houses. Houses and land come under
the fixed use and enjoyment of a man for his regular occupatics =ad enjoyment
in life ; the law compels him to take care that no perscns come about his pre-
mises who occasion injury to others. The use of a personal chattel is merely a
temporary thing, the enjoyment of which is, in many cases, trusted to the care
and direction of persons exercising public employr-ents, and the m 're posses-
sion of that, where the cara and direction of it is entrusied to such persons, who
exercise public employments, and in virtue of that furnish and provide the means
of using it. is not sufficient to render the owner liable. Movable property is sent
out into the world by the owner, to be conducted ty other persons : the common
intercourse of mankind does not make a man or his own servants always accom-
pany his own property ; he must in many cases confide the care of 1t to others
who are not his own servants, but whose employment itis to attend to it.”

{d) In Quarman v. Burnett (1840) 6 Mees. & W. 499, 9 L. J. Exch. N.S. 308,
4 Jur. 969, in which the defendant was held not liable upon evidence in its general
featares was virtvally identical with that presented in Laugher v. Pointer (182€)
8 Ba:n. & C. 547.° Dowl. & R. 550, 4 L.J.K.B. 309, Parke, R., incorporated in
the judgment which he delivered for the whole court the essevtial portion of the
extract quoted in note (r), supra, irom the cpinien of Littledale, J., and declared
that the reasons given by him for making a distinction be.ween the twao classes
of cases were sarisfactory,

Two vears afterwards in Ragson v. Cubitt (1842) g Mees. & W. 7009, Car. & M.
64. 11 L.]. Exch. N.S. 271, 6 Jur. 606. the same judge again expressed L.s ap-
proval of the same doctrine, saving : *“ If a man has anvthing to be dene on Lis
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own premises, he must lake care 1o injure no man in the mode of conducting the
work.” Inview of the later English cases, it is somewhat curicus that this dic.
tum should have recently been referred to without any expression of disapproval
by Smith, L.}.,in Hardakerv, Idle Dis?. Council [1896) 1 Q.B. 333, 65 L..].Q.B.N. S,
363, 74 L.T.N.S. 69, 44 Week. Rep. 323, 60 J.P. 196.

In Dutton v. Amesbury Nat. Bank (190z) 181 Mass. 154, 63 N.E. 403,
Lathrop, J., made the followiag remark : ** Until the case of Hilliard v. Rickard-
son {1855) 3 Gray, 349, 63 Am. Dec. 743, was decided, our decisions were in a
somewhat anomalous state. Compare Sproul v. Hemmingmay (1833) 14 Pick. 1, 3,
25 Am. Dec. 350, with Stone v. Codman (1834) 15 Pick. 297.” In the former of
these cases the owner of a vessel which was being towed was held not to be
liable for a coilision caused by the negligence of the crew of a tug-boat. Sucha
decision is in harmony with the modern rule, but the court cites Bush v. Steinman
with approval, remarking that **it was decided principally on the ground, that
the owner of real estate must be taken to be the employer of all those, who are
engaged in making repairs for him ; and that having the power to contro} and
regulate the use of his own estate, he is bound te do it, in such a magnner, that
others may not be injured by the mode in which it is used.”” It is to be observed,
moreover, that the court did not regard the contract for the towing as one of
employment, but one which created relations similar to those which exist between
ajreighter and the crew of a general ship, or between 2 passenger and the crew
of a packet. The defendants therefore were not regarded as ‘' independent
contractors” in the restricted sense in which that phrase is ordinarily used. In
Stone v. Codman, the plaintiff was allowed to recover damages for an injury to his
goods caused by water which escaped from a drain which was being dug from
the defendant’s house to a common sewer by a mason who procured the matenals,
and hired the labourers, charging a compensation for his services and disburse-
aents, The decision was put expressly upon the ground that the relation of master
and servant existed between the defendant and the mason, a coaclusion which,
according to the opinion in Hilliard v. Richardson (1855) 3 Gray, 349, 63 Am.
Dec. 743, was deduced in a great measure from the fact that there was no con-
tract, written or oral, by which the work was to be done for a specific price, or
as a job. Compare cases cited in § 20, post.

In Lowell v. Bostrn & L. R. Corp. (1839) 23 Pick. 24, 34 Am. Dec. 33, the
defendant was held liable for the damages which the plaintiff, a municipality, had
been compelled to pay to a traveller who, as a result of the negligence of a con-
tractor's workmen in omitting to replace the barriers which the plaintiff's agents
had set up on each side of a cu‘ting which had been opened through a highway,
in the course of grading the defendant’s roadbed, had driven into tke excavation
and suffered serious injuries. The court again exoressed ite approval of the
decision in Bushk v. Steinman, and took the broad ground that, as the work was
done for the benefit of the company, under its authority, and by its dir. :tion, it
was to be regarded as the principal, and that it was immater al whether the work
was done under contract for a stipulated sum or by workmer. employed directly
by the company at dailv wages. This case was explainedin Killiard v. Richard-
son (1855) 3 Gray, 349, 63 Am. Dec. 743, as being sustainable on the following
grounds : that the corporation being intrusted by the legislature with the execu-
tion of a public work such as the building of the raiiway in question, was bound,
while the work was in progress, to protect the public against danger; thatit
could not escape this responsibility by a delegatiown of its power to others ; that
the work was donc on land appropriated to the purposes of the railway, and under
the authority of the corporation, vesied in them by law for the purpose ; that the
barriers, the omission to replace which was the occasion of the accident, were
put up and maintained by a servant of the corporation, and by their express
orders ; that that servant had the care and supervision of them ; and that the
accident occurred through the regligence of a servant of the railroad corpora-
ticn, acting under its express orders. The fact that Bush v. Steinman was ex-
pressly approved is disposed of with the passing ~emark that the decision nf the
case before the court did not involve the co-rectness of the rule in the case cited.
The explanation thas given of the rationale of Lowel! v. Boston & / R. Corp.
mav be adequate to afford a justification for the decision on the special grounds
enumerated.  But it wili be apparent to evervone who peruses p. 3y of the report
in 23 Pick. that the court did not rely upon those special grounds, but upoa the
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(¢) Final rejection of this doctrine.—That doubts as to the
correctness of the doctrine reviewed in the preceding sub-section
had been felt by some judges even at the time when its ascendancy
«cemed to be most assured, may be inferred from the fact that in
1540 Lord Denman intimated that he found great difficulty in
accepting it (). At length, in 1849, it was definitely repudiated
by a unanimous judgment of the Court of Exchequer. In the

brsad rule embodied in the Eaglish case. From a censideration of the language
1sed in these earlier Massachusetts decisions, it is apparent that the laboured
attempt which was made in Hilliard v. Richardson to defend them merely adds
one more to the long list of instances in which the courts have taken pains to
demonstrate that the actual rulings in cases based upon discarded doctrines
were, upen the evidence, reconcilable with the doctrines afterwards adopted.

In Stone v. Cheshire R. Corp. (1849) 19 N.H. 327, 51 Am. Dec. 192, a person
injured by a rock which was thrown out of a blast set off by a contractor who
was buil&ing a portion of a railroad was held eatitled to recover on the ground
that, ** where a man is in possession of fixed property, he must take care that his
property is so used and managed that other persons are not injured, and that
whether his property be managed by his own immediate servants or by conirac-
tors or their servants.” This case is virtually overruled in Wright v. Holbrook
(1872) 52 N.H. 120, 13 Am, Rep. 12, where, however, it was suggested that it
might stand upon the same principle as Lowel// v. Boston & L.R. Corp. (183q)
23 Pick. 24, 34 Am. Dec. 33, as that decision is explained in Hilliard v. Xswchardson
(183} 3 Gray, 349, 63 Am. [ _c. 743. Itis to be observed that, in this later New
Hampshire case the court did aot go to the length of categorically rejecting the
doctrine that the owner of 12ud is liable for acts which a contractor does upon
that land for his benefit.

In Wiswull v. Brinson (1049} 32 N.C. (10 Ired. L.) 534, wher= the injury was
caused by a hole in the street which a contractor emploved to move a house had
jeft uncovered, the plaintiff was held entitled to recover. The decision was put
upon the ground that the stipulated work was to be done, ‘* in respeci to the
defendant’s property.” Considering the date of this case, it is rather surprising
10 find in the opinion of the majority some language which indicated a more
unqualified approval of Bush v. Sfetnman than is observable in any other case
decided since Laugher v. Pointer (1826) 5 Barn. & C. 547, 8 Dowl. & R. 3550,
4 L.J.K.B. 309. Ruffin, Ch.]., dissented. So far as his conclusion was determined
by the docirine as to a distinction between real and personal property, it was
based upon the theory, that the liability which is predicated with reference to
that distinction takes effect only when the nuisance created by the contractor is
actually on the premises of his employer. In other respectshis opinion emdodies
what is now the generally received doctrine.

It will be noticed that, on the facts, both the New Hampshire and the North
Carolina decisions might possibly be sustained on :he ground that the employer
was bound at his peril to see that appropriate precautions were taken to safe-
wuard the public, See Subtitle V., post.

In Memphis v, Lasser (1849) 9 Humph. 757, the case of Bush v. Steinman was
mentioned without any expression of disapproval, but the decision was really put
apou the ground of a breach of a non-delegable duty.

Other American cases in which the distinction between the habilities incident
13 the ownership or possession of real and of personal property is recognized
more or less definitely are Blatienberger v, Little Schuylkill Nav, R. & Coal Co.
11839} 2 Miles (Pa.) 309 1 Moare v. Sanborne (1853) 2 Mich. 519, 59 Am. Dec, 209.
The allusion to the doctrine in the latter case is somewhat remarkeable, as it had
been expressly condemned in e Farest v. Wright (1852) 2 Mich. 36.

(ddy Millipan v. Wedge (1830) 12 Ad. & EL 737, 3 Perrv & D, 714, 10 L.J.Q.R,
.S. 1. The remarks of Parke. B, in Quarman v. Burnett, which had been de-
cided earlier in the same vear, were cxplicitly referred to.
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course of his opinion, Rolfe, B, intimated that, under some
circumstances, the owner of real property may be responsible
for nuisances occasioned by the mode in which his property is
used by persons not standing in the relation of servants to him.
But it was declared that, if any liability could be imputed on this
ground, it must be founded on the principle, that he has not taken
due care to prevent the doing of acts which it was his duty to
prevent, whether done by his servants or others. It was suggested
that the decision in Busk v. Steinnan might possibly be supported
on some such principle as this. But even conceding this to be
so, the doctrine couid not be applied to the case before the court,
as the wrongful act complained of could not in any possible sense
be treated as a nuisance ().

Within the next few years similar views were established by
carefully considered cases in several of the United States (/). In

(¢) Reedie v. London & N.W.R. Co. (1849} 4 Exch. 254, 6 Eng. Ry. & C. Cas,
184, 20 L.J. Exch. N.S. 65, where the defendant was he!d not to be liable for the
negligence of the servants of a contractor in letting fall a stor.e trom a bridge
which was under construction. A few ,>2¢s latter it was observed by Parke. B.,
in Gayford v Nicholls (1834) 9 Exch. 702, 2 C.L.R. 1066, 23 L.]J. Exch. N.S. 203,
2 Week. Rep. 433, that the principle of Bush v. Steinman ‘' cannot now be con-
sidered law.”

(f) la Blake v. Ferris (1851) 5 N.Y. 48. 55 Am. Dec. 304, it was held error to
give an instruction by which the jury were in effect tecld that the person wko
undertakes the erection of a building, or other work for his own benefit, is
responsible for injuries to third persons, occasioned by the negligence of the
servants of the builder or the person who is actually engaged in executing the
whole work, under an independent employment, or a general contract for that
purpose.

In Barry v. St. Louis, 17 Mo. 121, and De Forrest v. Wright, 2 Mich. 368,
both decided in 1832, the doctrine of Bush v. Steinman was expressly dis-
approved.

In Pack v. New York (1853) 8 N.Y. 222, where the plaintiff's house was
injured by a rock thrown up by a blast set off in the course of grading operations
in a street, a charge to the effect that, if the jury believed that the contractor
employed by the defendant to do the work had been guilty of negligence in
blasting. and that injury to the plaintiff was caused by such negligence, the
plaintiff was entitled to recover compensation for certain injuries specified by the
Court, was held erroneous, inasmuch as it conflicted with the doctrine, *‘ that a
person who undertakes the erection of a buiiding, or other work for his own
benefit, is not responsible for injuries to third persons occasioned by the negli-
gence of a person, or his servant, who is actually engaged in executing the
whole work, under an independent employment or a general contract for that
purpose.”

In Hilitard v. Richardson (1855) 3 Gray 349. 63 Am. Dec. 743, the authorities
were exhaustively examined and collated, and the doctrine of Acedre v. London
& N.W.R. Co. was fully approved.

In Boswell v. Laird (1857) 8 Cal. 469, 68 Am. Dec. 3435, the Court referring to
this English decision, said : ** The doctrine taid down in this Jast case appears
to us to be founded in good sense; and it follows from it that the distinction as
to the ijability of a party when he engaged a contractor 1o erect structures on
his awn premises, and when he engaged such contractor to erect them on the
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the more recent American cases the ruling in Busk v. Steinman,
whether viewed as one which embodies the broad principle that
tortious acts committed in the course of his employment by a
person who is doing work for the benefit of another are imputable
to the latter, or as one which may be sustained on the ground that
such a principle is applicable where the stipulated work is done
on. near, or in respect to real property, has never been mentioned
except with disapproval (g).

(a) Effect of decision in Randleson v. Murray—During the
period which saw the courts still hesitating as to the question
whether a recognition should be accorded to the doctrine which
drawsa distinction between fixed and movable property, a case was
decided which inight seem tu indicate a reversion to the much
broader principle applied in Busk v. Steinman (k). From the

premises of another, does not rest on any just principle. If the enterprise
undertaken be a lawful one, and be entrusted to competent and skillful archi-
tects, there is no just reason why liability should attach to the proprietor for
injuries occuring in its progress, any more than if such enterprise be executed on
his own land, than if executed elsewhere.”

(g) See Myerv. Hobbs (1876) 57 Ala. 175, 29 Am. Rep. 719; Lawrence v. Siip.
man (1873) 39 Conn. 586 ; Kellogg v. Payne (1866) 21 lowa, 575; Robinsonv. Webb
(1875) 11 Bush, 464 ; Eafon v. European & N. A. R. Co. (1871) 59 Me. 520, 8 Am.
Rep. 350; Clark v. Hannibal & St. J. R. Co. (1863) 36 Mo. 203 ; Hilsdorf v. St.
Louis (1869) 45 Mo. 94, 100 Am. Dec. 352 ; Independence v. Slack (1893) 134 Mo. 66,
233S. W 10945 Cuff v Newark& N.Y. R, Co. (1370)3; N.J.L. 17, 10 Am. Rep. 205 ;
McCafferty v. Spuyten Duyvil & P.M.R. Co. (1874) 61 N.Y. 178, 19 Am. Rep. 267 ;
Gourdier v. Cormack (1853) 2 E. D. Smith, 254 ; Hughes v. Cincinnati & S.R. Co.
{18831 39 Ohio St. 461 ; Painter v, Pi.'tsbufh (18631 46 Pa. 213; Cunningham v.
International R. Co. (1879) 51 Tex. 503, 32 Am. Rep. 632.

(h) Randleson v. Murray (1838) 8 Ad. & EL 109, 2 Nev. & R. 239, 1 W. W, & H.
149, 7 L.J.Q.B.N.S. 132, 2 Jur. 324, was held liable upon the following evidence :
The defendants, for the purpose of removing some barrels of flour from their
warehouse, had employed one Wharton, who was a master porter in Liverpoal,
and whn used his own tackle, and brought and paid his own men. Tavlor, a
master carter, was employed by Wharton to carry the barrels away ; Taylor also
sent his own carts, etc., and his own men, one of whom was the plaintiff. The
injury to the plaintiff was occassioned by a barrel falling on him in consequence
of part of Wharton's tackle failing while it was being used by Wharton's men.
The defendant’s counsel unsuccessfully contended that Wharton was a bailee for
a special purpose, and contended that the remedy of the plaintiff was against
him, not against the defendants. The subjoined exiracts from the opinions will
shew the grounds upon which the decision was based :

Lord Denman, Ch.J.—** Had the jury in this case been asked whether the
porters, whose negligence occasioned the accident, were the servants of the
defendants, there can be no doubt they would have found in the affirmative.”

Littledale, J.—'* It seems to me to make no difference whether the persons
whose negligence occasions the injury be servants of the defendant, paid by daily
wages, or be brought to the warehouse by a person employed by the defendant,
The lalter frequently occurs in a large place like Liverpool, where many persons
exercise the occupation of a master porter. But the law isthe same in each case."

Paiteson, J.—** The case of a carrier is quite distinct. He has goods in his
custody as bailee."
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language used by the judges, however, it is quite apparent that
recovery was allowed for the reason that the person engaged t0
do the work and his servants were deemed to have been in th€
service of the defendant while the work was in progress (). That
such a conclusion would not be drawn by any court at the present
day from similar evidence, would seem to be a reasonable inferenc€
from many of the decisions cited in § 12, post; though it must
be admitted that the authorities are not entirely uniform. Se€
§ 23, post. But whether this surmise is correct or not, it is at
all events .manifest that the case is not one which exemplifies any
theory respecting the limits of an employer’s liability for a person
who is determined to be an independent contractor (7).

(e) Subsequent development of the law.—From the foregoing
review it will be apparent that, about the middle of the nineteenth
century, almost every court which had had an opportunity ©
expressing its views had definitely discarded not merely the
broad principle embodied in Busk v. Steinman, viz., that a person
must answer for the torts of all those who are in his employ
whether they are servants or contractors, but also the qualifi€
doctrine upon which it had been for some time supposed that
that decision could be supported, viz., that a responsibility ©
this extent is imputable wherever the injury resulted from the
execution of work on, near, or in respect to real property belonging
to the employer. What may be regarded as the characteristic, 35
it is certainly the most important, feature of the doctrinal develop”

(7) That this was the standpoint of the court is also shewn by the following
comment which was made upon the decision by Lord Denman in Millige" ‘;‘
Wedge (1840) 12 Ad. &EL 737, 4 Perry & D. 714, 10 L.]J.Q.B.N.S. 19; * The Wor
was in effect done by the detendant himself at his own warehouse ; if he Ch"ste(;
instead of keeping a porter, to hire one day by day, he did not thereby ceas® n
be liable for injury done by the porter, while under kis control.” This explanati€ B
which, it should be observed, proceeded from a member of the court “‘h‘ce
decided the case, shews that Parke, B., misapprehended the rationale of the C‘:)Ss
when, in Quarman v. Burneftt (1840) 6 Mees. & W. 499, 9 L.J. Exch. N.S- 3 -
4 Jur. 969, he intimated that it might be classed with those in which the OCC“P'eir
of land or buildings have been held responsible for acts of * others than the
servants,” done upon, or near, or in respect of their property.

. . . . m
(/) It is not easy to determine what was the precise point of V'e“-’(fég.;)

which Pollock, C.B., was speaking, when he remarked in Murphyv. Carallt 65,
3 Hurlst & C. 462, 34 L.J. Exch. N.S. 14, 10 Jur. N.S. 1206, 13 Week. Rep- Ihg_
that ‘‘the case of Randleson v. Murray seems at variance with current of a“t.nz
rity.” He may have intended to express his disapproval of the decision a$ bet Iy
an apparent recurrence to the doctrine of Busk v. Steinman, or he may mereva.‘
have stated his opinion that, on the facts, the relation of master and servant &’
improperly inferred.
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ments during the subsequent period is the gradual delimitation
of the domain within which the general rule as to the non-liability
of an employer for the torts of an independent contractor is
controlled and overridden by the principle, that a person who is
subject to an absolute duty cannot, by delegating it to another
party, relieve himself from lability for injuries caused by its non-ful-
filment. An examination of the cases cited in Sub-titles V.,and V.,
post, will show that the result of working vut this principle in its
application to certain situations has been the formation of several
groups of precedents which, in any case involving similar facts,
put a plaintiff, so far as his actual right of recovery is concerned,
in a position which is very nearly, if not quite, as favourable as he
would have occupied if the doctrine enounced in Busk v. Steinman
had found a permanent place in Anglo-American jurisprudence (£).
How far these encroachments upon the older doctrine of non-
liability will be carried remains to be seen. In this respect the
law is at present in a transition state. But in view of the trend
of judicial opinion, as indicated by the most recent decisions, it
seems perfectly safe to predict that, in some directions at least,
the immunity of the employer will continue to be more and more
abridged.

3. Rationale of the doetrine.—The doctrine enunciated in§ i,
ante, is frequently put upon the ground, that the characteristic
incident of the relation created by an independent contract is, that
the employcer has not che power of controlling the perscn employed
in respect to ine details of the stipulated work, and that it is a
necessary juridical consequence of this situation that the former
should not be answerable for an injury resulting from the manner
in which these details may be carricd out by the latter (@),

(4) It seems certain, however, that a plaintiff now suing for injury received
under the same circumstances as those involved in that case could not recover
under any of the more recent doctrinal developments.  The work was not jntrin-
sically dangercus, nor was there a violation of any absolute duty which the
employer was bound, at his peril, to sce performed.

ta) The employer is not liable, **because he has smployed an independent
person, and has not retained any control over processes or details, nor even
mterfered in any way with the work at any stage.”  Wills, J., in Holliday v,
National Telephone Co. 18g9] 1 Q.B. 221, 227, 08 L.J.Q.B.N.S. 30..

* The rule that prescribes the responsibility of principals, whether private
persons or corporations, for the acts of others, is based upon their power of con-
tral. 1 the master cannot command the servant, the acts of the servant are
clearly not his.  He s not mastet, for the relation implied by that term is one
of power, of vammand ; and if a principal cannot control his agent, he is not an
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The doctrine has also been said to rest upon * the ground that 3
contractor, as between him and his employer, is responsible only
for the fulfilment of his agreement, and, pending the performance
of the work, is, to a certain extent, substituted for the party for
whom the work is to be performed” (4). In this point of view
any mischief which may have resulted from the performance of
the work may be regarded as having been “done in the course,
not of the employer’s, but of the contractor’s business” (¢).

The doctrine has zlso been referred to as an application of the
general principle, that, where an independent responsible cause is
interposed between an alleged cause and the injury, the juridical
connection between that alleged cause and the injury is broken (1,

None of these explanations, however, is adequate for the
purposes of a fundamental inquiry, since they pre-suppose that an

o affirmative answer should be given to what is realiy the ultimate

3 . question to be decided, viz. the permissibility of allowing one

. ’ person to depute to another a particular piece of work, on terms

oy - which will have the effect of relieving the former from the obliga-

tion of sceing that that work is executed with reasonable care and

Ty ‘ . V . agent, but holds some other or additional relation.”  FHilsdorf v. St. Lounis (136q)

T 45 Mo. g1, 100 Am. Dec. 352.
7 “ The liability of one person for the negligent acis and omissions of another
'5 P rests upon the relation ot superior and subordinate ax master and servant, and
. : the consequent control which the superior has over the acts of the subordinate
k e in the performance of his duties, There can be no liability, *herefore, unless

such relation and such right of centrol exist, either by force of contract between
the parties, or the duty to assume control is imposed. as a matter of law. by
reason of some peculiar relation the person for whom the work isbeing perfo med
bears to third persons with respect to the time, place, and manner of periorm-
ance." Aldritt v. Gillette-He: zog Myg. Co. (1002} 85 Minn. 206, 88 N.W 741,

* The liability of one person tor damages arising from the negligence or
misfeasance of another on the principle of respondeat - uperior is confined in its
application to the relation of master and servant or principal and agent, and does
not extend to cases of independent contracts not creating the relation of prin-
cipal and agent, and where the emplover does nct retain the control over the
mode and manner of the performance of the work under the contract.”  (Tnein-
natf v. Stone (1853) 5 Ohio St. 38.

«“ It seems to us that the doctrine would be productive of great wrong. to
hold that when owners of real estate, who contract with reliable, competent and
skilful builders, and deliver the premises into the actual exclusive possession of
the contractors for a definite period, and when aeither the contractors or their
servants are under the control of the owners, that they must he liabi» for all the
negrligent acts of the contractors and their servants,” S ammon v. Chicago 1361)
25 NI, 424, 79 Am. Dec. 334

(8) Reynolds v. Braithwaite (1889) 151 Pa. 416, 18 Al 1o,

() Sce the remarks of Lord Denman in Milligan v. Wedye (18300 12 Ad. &
El 737, 4 Perry & D. 714, 10 L.J.Q.B.N.S. 19,

(@) Wharton. Neg. § 482.




Independent Contractors. 545

e

skill. It seems clear from the not very numerous authorities
which bear directly upon this question that the real, and in fact
only available basis for the doctrine which declares such a delega-
tion of functions to be under certain circumstances allowable is
public policy (¢). The juridical situation, therefore, would seem

(¢) In the opinion delivered by Parke, B., for the whole court in Quarman v,
Burnett (1840} 6 Mees. & W. 499, 9 L.J. Exch. N.S. 308, 4 Jur. 969, we find this
passage: The lLability, by virtue of the principle of‘ relation of master and
servant, must cease where the relation itself ceases to exist : and no other person
than the master of such servant can be liable, on the simple ground, that the
servant is the servant of asniother, and his act the act of another ; consequently, a
third person entering into a contract with the master, which does not raise the
relation of master and servant at all, is not thereby rendered Jiable ; and to make
such person liable, recourse must be had to a different and more extended prin-
ciple, namely, that a person is liable not only for the acts of his own servant, but
for any injury which arises by the act of another person, in carrying into execu-
tion that which that other person has contracted to du for his benefit. That,
however, is too large a position, as Lord Chief Justice Eyre says in the case of
Bush v. Steinman (1799) 1 Bosw. & P. 404, and cannot be maintained to its full
extent, without overturning some decisions, and producing consequences which
would, as Lord Tenterden observes, * shock tne common sense of al men ;' not
merely would the hirer of a post-chaise, hackney-coach, or whe Ty on the
Thames, be liable for the acts of the owners of those vehicles if thy bad tk2
management of them, or their servants if they were managed by ser -ants, but
the purchaser of an article at a shop, which he had ordered the shopmat to bring
home for him, might be made responsible for an injury committed by the shcp-
man's carelessness, whilst passing along the street.”” The remark o Lord
Tenterden here referred to was made in his judgment in Laugherv. Pointer (1826)
5 Barn. & C. 547, 8 Dowl. & R. 550, 4 L.J.K. Q. 309.

In Daniel v. Metropolitan R, Co, (1871) L'R. § H.L. 45+ 61, 40 L.J.C.P.N.S.
121, 24 L.T.N.S. 815, 20 Weekl. Rep. 37. Lord Westbury made the following re-
marks: ** It would create confusion in all things if you were to say that the man
who employs otkers for the execution ~f such a work, or the man who is a party
to the employment, has no right wha ever te believe that the thing will be done
carefully and well, having selected, w th all prudence, proper persons to perform
the work, but that he is still under #n obligation . , . to interpose from time to
tim in order to ascertain that that .as done correctly and properly, the business
of doing which he had rightfullv .nd properly committed to other persons.”

In Wismall v. Brinson (1°49) 32 N.C. (10 Ired. L.} 554 the non.liability of an
employer for the torts of an independent contractor was said to constitute ** an
exception to the generality of the rule, [i.e., Qui facit per alium facit per se],
made necessary by public convenience and general usage and when the rea-on
of the rule does not so fully apply,” The opinion then proceeds as follows :
*“When one enters a railroad car, the engineer and hands serve him—do work
for him—carry him and his goods. But he is not liable for their negligence or
want of skill.  So far from it the company is liable to him. This is an exception
to the rule, for two reasons; he did not make the selection, and although in a
large sense they are his ser-ants, yet they are the servants of the company. It
carries on a distinct, independent business, and is liable for their negligence or
want of skill. The reason of the rule fails ; and public convenience demands,
that the party injured should be content with his remedy against the company or
the individual whose fault caused the injury. If passengers were liable, no one
would travel upon railroads. This is the principle, upon which the exception iy
bl.sed. It extends to an infinite variety of cases. The one givenis ‘ ex grege '
=it includes all who carry on independent trades or callings recognized as such
by law or by common usage."”

* To hold that a person is liable for all the damages resulting f~om the care-
lessness or negligence of all the servants or employees engaged in working for
his beneft, although employed hy contractors, without his knowledge or consent
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to be simply this ;—that the considerations of expediency which,
according to the most generally accepted theory, constitute the
only rational foundation of the rule which declares a master to be
liable for the torts of his servant (), are deemed to be inoperative,
or to be superseded anc overridden by other and antagonistic
considerations of expediency, in some classes of cases where the
person employed is exercising an independent business (g).

It has been strongly intimated in a recent New York case
that, if a person is not competent to plan or carry out a piece
of work, and yet attempts to do one of these things, he should be
held responsible for an injury resulting from his ha ing undertaken
the charge of the work, and that it is his duty to devolve the
planning and execution of the work upon persons possessing

and without any right or ability on his part to control or discharge them, might
ruin any man in the world.” Kellogg v. Payne (1866) 21 lowa, 575.

In Painter v. Pittsburgh (1863) 46 Pa. 213, the court reasoned thus: '¢ The
verdict determines that the fault was all that of the contractors. Over them the
defendants had no more control than the plaintiff's husband had. They were not
in a subordinate relation to the defendants, neither servants nor agents. They
were in an independent employment. And sound policy demands that in such a
case the contractor alone should be held lable. In making a sewer he has,
necessarily, the temporary occupation ofthestreet in which the work is done, and
it must be exclusive. His servants and agents are upon the ground, and he can
more conveniently and certainly protect the public against injury from the work
than can the officers of the municipal corporation. The public will be better pro-
tected if it be held that the contractor alone is responsible for his negligence,and
that the city does not stand between him and any person injured. Thus he will be
taught by caution, while a sufferer by the negligence of his servaats wiil not be
compelled to resort for compensation to the insolvent servants.” It must be
admitted, however, that the presumption entertained in this passage. that the
protection of that part of the public which will be exposed to danger by the pro-
gress of a given piece of work will be more effectively secured by casting the
responsibility on the contractor, is far from being axiomatic in its nature. 1f the
maximum of protection is the object to be considered, it is, to say the least,
probabie that this end will be better attained by imposing liability both upo. the
employer and the contractor. It seems clear, however, that the rule as to the
non-liability of employers has been formulated rather with reference to their
interests than with reference to those of possible sufferers from the torts of the
contractors. -

( /) See Gregory v. Hill(18€9) 8 So. Sess. Cas. (3rd series) 282 ; Farwell v, Boston
& W.R.Corp. (1832) 4 Met. 55: 38 Am. Dec. 399; Chirago & N.W.R.Co v.
Moranda (1879) 93 Iil. 314, 3¢ Am. Rep. 168; Camp v. Church of St. Louis (1853)
7 La. Aun. 321; Coon v. Syracuse & U.R.Co. (1849) 6 Barb. 231; Carman v. Steu-
benville & 1.R.Co. {1854) 4 Ohio St.399; Pollock’s Essays in Jurisprudence,
p. 116.

(g) There would seem to be plausible grounds for arguing that the
exemption of an employer for the torts of a contractor should not be con-
ceded without some restrictions in a case where the contractor himself is
domiciled in a foreign jurisdiction. The inconvenience which is sometimes
caused by compelling injured persons to obtain redress by following the con-
tractor inio another state is a serious evil. But the matter is one which can he
dealt with only by the legislature. See the remarks of the court in Sanford v.
Pawtucket Street R. Co. (1896) 19 R. 1. 537, 33 L.R.A. 564, 35 Atl. 67.
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«ufficient knowledge and skill to accomplish what is contemplated
without endangering the workmen and the public (4). Such a
doctrine is doubtless in harmony with the general conception of
legal negligence, as being “ the absence of care according to the
‘circumstances ” (#). But it cannot be said to supply an adequate
reason for exempting the employer from liability for the torts of
the person whom he engages to perform the work. The existence
of an obligation to appoint a substitute under the supposed
circumstances is by no means incompatible with the existence
of an obligation to answer for the acts and omissions of that
substitute. See cases cited in § §9, note {(£), post.

4. Extent of the employer's duty with respect to the supervision
and direction of the work.—That an employer is not bound to

supervise the progress of contract work, for the purpose of pre-
venting the commission of collateral torts by the contractor, is
well settled (). This doctrine may be regarded as one which is

(h) Burke v. Ireland (1901) 166 N.Y. 303, 59 N.E. g14.

(6) Vaughan v. Taff Vale R. Co. (1860) 5 Hurlst & N. 679, 688, 29 L.J. Exch.
N.S. 247, 6 Jur. N.S. 899, L.T.N.S. 394, 8 Week Kkep. 349, per Willes, J.

(@) In Braidwood v. Bonnington Sugar Ref. Co. (1886) 2 Sc. L.R. 152, it was
argued, as a ground for imputing liability to the defenders, that ‘ they did not
so far separate themselves from those whom they employed and that they had
an inspector looking after thzir interests.” The reply made to this contention
was as follows: * That makes no difference; the inspector failed in no duty
which he was bound as the defenders’ representative to discharge to the
deceased. He was not there to attend to the interests of the deceased, or to any
duty of the defenders to the deceased. The Company was not bound to have
an inspector there, and it did not send him there to protect his [i.e., the
decedent’s} interests. Anything he failed to do he was answerable for to the
Company and to no one else. He might be personally, no doubt, for his own
delinquency but Le could not bind the defenders,”

Where the owner of a building contracts with a stair builder for the recon-
struction of his stairway therein, and such stair huilder has entire control of the
stairway for the purpose of work, it is net the duty of the owner to see that
cleats placed on the stairs, to protect them from injury before being painted, are
properly placed there by the contractor's servant. Zowthan v. Hewes (1902) 138
Cal. 116, 70 Pac. 1065.

A church society ensaging a contractor to repair its church tower is not
under the positive duty to see that such contractor leaves a shutter in the tower
in an apparently safe condition, where he has loosened and rendered it insecure
in the erection or removal of a scaffold erected for such repairs. HWoads v.
Trinity Parish (1893) 21 D.C. s40.

A railway company which contracts fo. the erection of a train shed is not
under a duty to see that the workmen in the employ of the contractor and sub-
contractors handle their tools with reasonable care. Frtspatrick v. Chicago
W. 1. R. Co. (1888) 31 Ill. App. 649 (tool fell on trainman.)

A person for whom a building is being erected by a contractor is not under
any duty or obligation to see that a sub-contractor does not deposit materials in

l\vy‘)\qblic street, Aldritt v, Gillette-Hersog Mfy. Co. (1902) 85 Minn. 200, 88
NW. 741
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In a case where water flowed into the plaintiff’s cellar in consequence of the
manner in which sub.contractor constructed a vault and side-walk in front of g
building, the court concurred with the finding of a referee that the principal
contractor was not liable for the resulting damage, as he was under no obliga.
tion by his contract to give any direction as to this portion of the work, and had
no control or authority over the mode or manner of its performance, but only a
right to insist generally that the work be done accor”'-g to the terms of the
contract. Slafer v. Mers-.zau (1876} 64 N.Y. 158,

In Hawke v. Broan (1898) 28 App. Div. 37, 50 N.Y. Supp. 1032. The court
said ; ** There is no authority for the proposition that the employment of an
architect 10 make plans and specifications for work of this character and to
supervise the work in its progress to completion is a legal duty owing by the
employer either to the contractor or to third persons. We are not aware of any
such rule of law. An architect is usually retained for the protection of the pro-
prietor. If there was no negligence imputable to the proprietor in the
employment of the contractor, or negligence in other respects, the failure to
employ an architect does not constitute a breach of duty owing to the public,
and is no evidence of negligence in the execution of the work.” The following
passage from 2 Thomp. Neg. § 41, was quoted with approval: *‘ The proprietor
usually retains coatrol by a skilled architect, not for the purpose of controlling
the contractor in his methods, but for the purpose of assuring himself that the
results enumerated in the specifications of the contract are reached by the
conatractor, step by step, as the work progresses.”

In Burkev. Ireland (1901) 166 N.Y. 305, 39 N E. 914, rev'g (1970) 47 App Div.
428, 62 N.Y. Supp. 453, it was shewn that the Jdefendant employed a competent
architect to draw the plans and specifications for a bnilding, which were approved
by that department of the city government which had charge ot the matter, and
there was no ground for affirming that he interfered with the plans, or reserved
or exercised any right to change them. The work of constructing the building,
including the foundations, he also committed to a competent cuntractor. But
the (oreman made the mistake of placing the central column, wiich supported
the upper part of tne building, upon an insecure foundation, no! constructed in
accordance with the specifications, the result being that the bui'ling collapsed
and the plaintiff's intestatelost his life. The court explained as follow. its reasons
for denying the liability of the defendant: '*If it be true that the owner was
bound at his peril to see to it that the foundation of the iron columr was laid upon
solid ground, then it would be difficult to avoid the conclusion that the result of
the accident could be attributed to the omissiun of the defendant in that respect.
But we think that this was an obligation which the owner could devolve upon an
independent contractor, and it requires only a fair construction of the contract to
shew that it was placed upon the builder, for whose omissions or mistakes the
defendant is not responsible. There is no proof in the case from which the jury
could find that the accident resulted from any defect in the plan. The death of
the plaintiff's intestate was caused by a defective ececution of the plan which
the contractor agreed to carry out. The central column, which was intended to
support the building, was placed upon an unsafe foundaticn, and this was the
dircct or proximate cause of the calamity. If the architect, who had general
supervision, had insisted upon a careful inspection of every detail of the work
and had been present when the concrete was about to be laid upon the disturbed
ground outside the old cistern wall, he might have discovered the departure from
the terms of the contract in that respect and prevented it. But the architect was
not the agent or servant of the owaer. He was in the exercise of an indepen-
dent calling and held the same legal relations to the defendant that the builder
did, and for the omissions of either in the execution of the plans, personal negli-
gence cannot be imputed to the defendant.”

The view thus taken of the evidence was radically different from that which was
adopted by the Supreme Court, which proceeded upon the theory that the architect
was the defendant's agent, and that, as one of the two contracts which it was
necessary to considerin relation to the incidence of the liability did not require any-
thing further than not to lay the concrete in the trenches until they had been
inspected by the architect, while the other contract made no provision with respect
to the depth of any excavation required to procure a good bottom, if further
excavaticn was necessary bevond that for which the plans called, the dity of




ST} TR A b e —— " —

Independent Contractors. 549

deducible directly from the legal conception of an independent
contractor, as being essentially a person who, ex hypothesi, is
eniitled to exercise his own discretion with regard to the manner
in which the results which he has undertaken to produce shall be
achieved. Or it may be put upon the ground, that the employer
is entitled to act upon the presumption that a contractor who has
been carefully selected will exercise reasonable skill and prudence
in executing the stipulated work (4).

determining the depth to which the excavation should extend devolved upon the
defendant or his agents. First appeal (1898) 26 App. Div. 487, 50 N. Y. Supp. 369;
second appeal (1900) 47 App. Div. 428, 62 N.Y. Supp. 453.

The following passage contains the gist of the opinion delivered on the
second appeal : ** Behrens [the architect] not only prepared the plans, but he
superintended the construction. When a point was reached where it became
neeessary to determine what should be the proper depth of the excavation for a
secure foundation, such question must be held to have been work within the
owner's control, for the performance of which, by the agent selected by him, he
was responsible. (Vogel v. New York (1883) 9= N.Y. .0, 44 Am. Rep. 349.) The
primary duty resting upon the defendant Irelznd was to secure a sure foundation
for his building, and he ought to have known—at least he is chargeable with the
knowledge essential for him to perform the duty properly (sic). As he did not
contract with any contractor for a specific depth to shich the foundation should
be carried, and as the architect had no power or authority to change or modi'y
his plans, the duty of determining what should be done on account of the infirmi.y
of the soil was one which devolved directly upon the defendant, Ireiand, and the
architect in this respect occupied the relation to Ireland of anordinary agent.
For his failure to properly perform his duty in that regard the defendant, Ireland,
is chargeable.”

On the first appeal the Supreme Court had also laid it down that one who
contracts with an independent coatractor for the construction of a building upon his
property does not guarantee to third persons that the contractor will comply with
the hilding laws, as such laws merely limit the existing rights of the owner to
improve his property, and do not confer any new rights.  Burke v, Ireland (1808)
26 App. Div. 487, 50 N.Y. Supp 369. This point was not referred by the Court
of Appeals.

A complaint which shows by its averments that the tortious act which was
the immediate cause of injury was collateral in its nature. and was committed by
a person who bore to the defendant the relation of an independent contractor,
cannot he made proof against a demurrer by inserting an allegation that it was
the legal duty of the defendant to examire from time to time the condition of the
place where the work was being done, and to provide suitable material for mak-
ing that examination, Reardman v. Creighfon (1go1) 95 Me. 154, 49 Atl. 663.
Affirming (1899) 93 Me. 17, 44 Atl. 121,

See also Crty & Suburban R. Co. v. Moores(1894) 80 Md. 348, 45 Am. St, Rep.
345 30 Atl. 633, § 5, note (aj, post.

16) Thy justifiability of this presumption is adverted 1o by Lood Westbury inthe
passage quoted in § 3, ante, note (¢), from his judgment in Daniel v. Metropolitan
z}ﬂ; Co. (1871) L.R. 5, H. L. 43, 61, 40 L.J.C.P.N.S_ i21, 24 L.T.N.S 815, 20 Weekl,

ep. 37.

In Butler v. HHunter (1862) 7 Hurlst & N, 825, 31 L.J., Exch. N.S, 214, 10
Weekl. Ren. 214, plaintiffs counsel argued in substance, that, where a person
emplovs a tradesman to do work which may be dangerous {o another (here the
making of an e..cavation on land adjacent to a house), he is bound to show that
he dicected il care to be taken, and specifically pointed out in what was the
dang. which was to he guarded against, or, at all events, to show that he did
enough to exempt himself from respon-ihility.  But Pollock, Ch.B., rejected this
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—

On the other hand, it is clear that, in cases of the types
discussed in Sub-titles V. and VI, post, what the law virtually
declares is that the employer must, at his peril, see that the work
is executed with reasonable care; and his liability is sometimes
discussed under this aspect (c).

contention, saying : ‘It must be assumed that directions were given to do th€
work in the ordinary way, and to take all the proper precautions not to caus®
any mischief.” Wilde, B., also observed : “ It is said that the defendant oug
to have given orders to do the work in a tradesman-like way, or ought to havf
pointed out what was requisite. But it seems to me that it would be unreasof
able to require an unskilled person to point out to a skilled person in what Waz
the work should be done. I think that, as a matter of fact, if a man gives 2
order to a tradesman to do some work, he means him to do it in the ordinary 20
tradesman-like way.” This case is referred to as an illustration of the generla
principle embodied in the above quotation. The decision itcelf has been virtually
overruled. See § 52, note (a), post, - is

‘“When the contract is to do an act in itself lawful, it is presumed that it 1
to be done in a lawful manner.” Eafon v. European & N.A.R. Co. (1871} 59 Me.
%zo, 8 Am. Rep. 430; Carter v. Berlin Mills Co. (1876) 58 N.H. gz, 42 A™

ep. 572. :

In Independence v. Slack (1895) 134 Mo. 66, 34 S.W. 1094, where it was hekll:
that land owners who make a contract with another person to provide t a
materials and construct a sidewalk in front of their premises are not liable for &
injury caused by stones and other obstructions negligently left in the street a
the contractor, the Court reasoned thus: *“ We know of no principle of law ¢ ot
imposes a legal obligation upon the owner of property adjacent to a public St"‘n
to see that no obstructions to travel are placed or suffered to remain thefeoe'
nor is there evidence of a contract with, or license from, the city which P]aﬁey
defendants under any peculiar obligation to keep the street secure while t for
were improving their property. Defendants were, of course, respoﬂSlbleﬁon
what they did themselves or directed others to do, but the contract in ques p
did no t necessarily, or, probably, involve the commission of a nuisance, 2

1 the
cannot, therefore, be constructed as a direction by defendants to commit :he
negligent acts of which complaint is made. They had the right to makeects,

contract, and to believe that the work would be done carefully in all resp ter-
and after they had committed it to Stewart, duty did not require them to if
pose, and see that the methods adopted were careful and proper.”

(¢) In Hole v Sittingborne & S, R. Co. (1861) 6 Hurlst & N. 488, 31 L. J- Ex:;’,
N.S. 81, 3L.T.N.S. 750, 9 Weekl. Rep. 274, which was decided on the groum .
explained in §46, post. Pollock, C, B., in the following passage noticed an altel 1
tive conception to which the liability of the defendant might be referred- ctor
suggested, in the course of the argument that, where a manemploysa contrd
to build a house, who builds it so as to darken another person’s Windows’that
remedy is not against the builder, but the owner of the house. It may bilo an
the same principle applies to cases where a man is employed by another to ¢ the
act which it is the duty of the latter to do. In such cases it is the duty owha"
owner of the soil to inquire what is in the course of being done-—to knoW chief
is the plan —to see that the materials are good, and to take care that no mis was
ensues. So here it was the duty of the company to see how the contracEOfw
about to construct the bridge, They ought to have taken care to ascertat? ¥ the
he was about to do—what materiais he would use, and to have seen thd o
specification and the materials were such as would ensure the construction®
proper and efficient bridge. LT

In Dalton v. Angus (1881) 6 LR, App. Cas. 829, 50 L.J.Q.B.N.8. 689, 4‘:' jon
N.S. 844, Week. Rep. 196, Lord Blackburn said in the course of his OP ;

‘‘ A person causing something to be done the doing of which ca:sts Ol‘lt uty
duty, cannot escape from the responsibility attaching on him of seeing tha
performed by delegating it to the contractor.
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The existence of a duty of supervision is occasionally inferred
from the terms of some statutory provision which regulates tke
performance of the work in question (&), or from some explicit
stipulation in the contract (¢).

According to L':ndley. L. }., in Hardaker v. Idlz Dist. Councii (1896), Q. B. 342,
65L.J.0.B.N.S. 364, 74 L.T.N.S. 69, 33 Weekl. Rep. 323, 60 J. P. 196, the effect
of what wrs said by Lords Blackburn and Watson ia Hughes v. Percival (1883)
L.R. 8 App. Cas. 433, 46, 449,52 L. 8 J.Q.B. N.S. 719, 39 L.T.N.5.189, 31 Weekl.
Rep. 735, 47 J.P. 772, was that where the work is of an intrinsically dangerous
character, the empioyer’s duty is to see that the contractor does his work

rly.
propéor. other cases in which the duty of exercising supervision is predicated
specifically with respect to work which involved the performance of absolute
duties which were incumbent on the employer, see O’'Brien v. Board of
Land & Works (1880} 6 Vict. L.R (L.)2c4; 2z Australian Law Times 22 ; Welliams
v, I'mpp (1878) 11 R L 447 Logansport v. Dick (1880) 70 Ind. 65, 36 Am.
Rep. 166.

{d) Where the charter of a city requires the Board of Public Works to take
charge of the erection of public buildings it is their duty to see, through their
arclitect or otherwise, that the work on every buildirg of that description is
performed according to the plans and specifications adopted by the common
council. Chicago v. Dermody (1871} 61 Iil. 331. The cour said: * If those
having charge ot the construction or repair of streets, bridges, efc., permit
obstructions, pits or other dangerous places, to be made in the streets by the
contractor without being properiy guarded, the city is liable for injury that may
ensue, because the work is in charge of the proper city officer, and is being done
by the authority of the city. Neor is it an answer in such a case to say the con-
tractor deparied from his contract or violated the city ordinances in performing
the work, as it is the duty of the officer having charge of the improvement to see
that the plans are pursued and the proper precautions taken to secure the safety
of the public; and it is negligence on the part of such officers ia failing 1= see
that thev are adopted. And the same rule must prevail where the city orits
officers have charge of the erection of a public building for the use of the city.”

It should be noted that, under such circumstances as these, the work is
assumed to be under the employer’'s contro., while it is in progress, and the
liabihty which he incurs by reason of a failure to perform the duty of supervision
might equally well be referred to the conception that the contractor is in point
of law his servant (see §18, et. seq.), or to the conception that he is construc-
tively, if no* actually, directing the operaiions.

(¢} Slater v. Mersercau (1876) 64 N.Y. 138, a referee had found that the waters
which lowed into the cellar of the building and injured the piaintiffs caire from
the roof by reason of the faiiure of the defendant to direct the sub-contractors to
make the necessary cuttings in the wall for the waste pipe which was intended
to connect w .h the sewer, and without which it could nct be connected, so that
he failed to provide means to carry off the rain water  Discussing the effect of
this finding in connection with a clause in the contract with the sub-contractors
which provided that they should do all the cutting away for repairing after plumb-
ing, etc., as *they shouid be directed,” the court said: ** It necessarily follows
from the terms of the contract that the defendant was bound to give such direc-
tions as were required te prepare the same, and upon a failure to do so that he
should be he'd responsible for the damugres which ensued by reason of his neglect
in thisrespect. According to this condition, the defendant excreised a supervisory
control over the progress of the work, and it was part of his duty to sec that it
was conducted properly, and with the exercise of ordinary care and skili so as
to prevent injuries 1o other parties,”

On the ground that it was provided in the contract for the erectior of ..
building. that partitions, etc., were to be taken down or flled up as may be
required, and anchored where directed, it was held that the directions were (o be
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6. Extent of duty of employer to guard against possible
aceldents.—It is sufficiently manifest, that the irtual abrogation of

the do.trine now under discussion would result, if the law were to
predicate, in respect to all kinds of work indifferently, the existence
of an absolute duty on the employer’s part to guard against all
accidents, probable as well as improbable, that may happen to the
damage of third persons, while that work was being performed by
an independent contractor (a). If, therefore, recovery is sought
on the ground that the employer ought to have adopted certain
precautionary measures for the purpose of preventing the irjury
complained of, the action will fail, unless the plaintiff can at least
show that in view of the nature of the work, and the conditions
under which it was to be executed the defendant should have
foreseen that the actual catastrophe which occurred was likely to
happen, if those precautionary measures were omitted. \Whether
the production of evidence to this effect will entitle him to go to
the jury upon tine question whether the employer ought to have
provided for the protection of the public was a point which elicited
different opinions in the case cited below. But it seems to be
a reasonable inference from the more recent decisions cited in
Sub-title V., post, that this point should be decided in the
plaintifi’s favour ().

given by the owners. Lancaster v. Connecticut Mut. L.Ins.Co. (1887) 92 Mo. 460,
1 Am. St. Rep. 739, 5§ S.W. 23.
Compare also the cases cited in § 66, post.

(@) In City & Suburban R.(Co. v. Moores (1893) 80 Md. 348, 45 Am. St. Rep.
345, 30 Atl, 643, where « horse was frightened by the whistle of a steam-engine,
used for the purpose of hauling along the defendants’ track cars belonging to a
contractor, and loaded with materials which were 10 be used by him for the repair
of a turnpike road, the court reasoned as follows: ‘It would be carrying the
obligation of the Turnpike Company beyond that required or authorized by the
authorities to hold that its duty to the public required it to see that the servants
of White [the contractor] were not thus negligent, although the use of the steam
engine was not a nuisance per se, and could be operat2d so as not likely 10 do
any injury to any one using the road, It would be requiring too much of it to
make 1t take such precautions against accidents when letting out lawful work to
an independent contractor. It must be admitted that the work to be done was
lawful, and the company had the right to assume that there would not be such
negligence as that complained of, which was entirely collateral to and not a
probable consequence of the work contracted for. To hold the company to «uch
a strict liability would practically forbid it from having such work done by
contractors as it would bave to keeb its own agents on engines to see that there
was no negligence on the part of the contractors or their servants.”

() In Pearson v. Cox (C.A. 1877) LR, 2 C.P. Div. 360, 36 L.T.N.5. 493, the
defendants were builders and contractors who, after the outside of a ho 1se was
finished, bad removed the outer hoarding and had employed a sub-contracter to
do the internal piastering. One of the men employved by the sub.contricter, in
walking, shook a plank which caused a tool 1o fall out of 3 window of (he house
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An cmployer cannot be charged with liability on the theory
that it is uis duty to iusert in a contract an affirmative provisicn
to the effect that the contractor shall not be guilty cf negligence.
« The law always implies that every person who is authorized to
do any act which, if it is done improperly, may injure his
neighbour, will do that act without negligence, and such an

and the tool in falling injured the plaintiff, who was passing along the highway.
The jury found that the boarding bad been properly removed, but that the injury
was caused by the negligence of the defendants in not providing some other pro-
tection for the public. Upon ihis finding it was held that the defendants were
entitied to judgment. Commenting upon the doctrine propounded by the plain-
tiff's ccaacil that there was a general duty imposed upon the defendants to guard
against accidents, Coleridge, Ch. J., said : *“ That must mean accideats which
could reasonably be foreseen, and there was no evidence that this was such an
accident. No doubt the accident has happened, and may happen again, but the
falling of a tool in this maaner is not such a probabie incident in the plastering
of the intarior of a house as that it could reasonably have been foreseen. If it
was $0, that would be a ground for holding soms one liable; but if any one is
liable for not providing some protection, it wou'-! be the sub-contractor.”

Bramwell, L. J., said : ‘] am of the same opinion, and for the same reasons.
The oniy ground on which the action could be maintained against the Cefendant
would be that the carrying on of the work in the course of which the accident
happened was a nuisance to the highway, unless the passers by were guardacd
against the resuits. It may be that when a house is being built there is a pro-
bability that tools or other things will fall, and the jury might be justified, either
upon the evidence of experts or from knowledge of ‘common life. and without ex-
perts being called, in finding that some protection to the public must be afforded.
But however that may be, if there was any such duty, it was the duty of the
person whose conduct was a nuisance (o the highway. | agree that the general
builder would be the person who is to guard against general dangers in the course
of the building, but this, according 1o the opinion of the jury, is not such an acci-
dent, But even if I assume dan%er to the public from plastering, I cannot under-
stand upon what ground the defendants are to be made liable. The plasterer, if
any person, ought to be made liable it is he who knows when he is going to
begin, and when he is going to leave off, and how the work wiil be done : and he
is the person why ought to provide against the accident. Going, therefore, as
far as I can, and assuming that some one ought to have provided against the
danger, the last link in the chain fails: it is the plasterer who ocught to have
provided against it, and not these deiendants.”

Brett, L. J., said : ¢ The negligence alleged was that the boarding ought to
have been kept up or that there ought to have beer some protection at the
window, but there was no evidence that the tool fell by the negligence of any
one~no such question was left to the jury. It seems to have been assumed that
the falling of this tool was the result of accident. 1If there had been any evidence
that such an accident might probably happen whilst such work was going on in
the interior of a house, then there might have been a question for the jury whether
some one ought not to have guarded the public against such an accident. If
there had been such evidence, then, with all deference to what has been said, 1
should have thought it a question whether the builders were not the persons who
ought to have put up that protection to the public, as they had coutrol over the
whole building. But there was no evidence that any such accident was probable,
and no one said it was probable that such things would fall from the window; nor
isitathing the probability of which must be known to all the world, so that the
Jury mast be taken to know it without any evidence. The accident was highly
imarohable. and a man aced not guard against highly improbable accidens,”

Ste e the presage quoted in § 48, post, from the opinion of Lord Watsor in
Hughes v. Pereinal (1893) 1L.R. 8 App. Cas. 41352 L.J.Q.B.N.S. 719, 30 L.T.N.S,
189, 31 Waekl. Rep. 720, 47 1.P. 772,
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implication is a necessary part of every contract” (¢). Still less
can an employer be held responsible on the ground that the injury
was a natural and probable result of his contract, where that
instrument expressly provides that the stipulated work shall be
ca-efully done, and the injury complained of would not have
occurred had that provision been observed (2).

II. WHEN THE PERSON EMPLOYED IS DEEMED TO BE AN
INDEPENDENT CONTRACTOR.

6. Independent econtractors distinguished from servants and
agents. Generally.—The accepted doctrine is that, in cases where
_ the essential object of an agreement is the performance of work,
T the relation of master and servant will not be predicated, as
- between the party for whose benefit the work is to be done and

the party who is to do the work, unless the former has retained

the right to exercise control over the latter in respect to the
) manner in which the work is to be executed (a). This attribute
Lo of the relation supplies, as is apparent from the ensuing sections of
this sub-title, the single and universally applicable test by which
the servants are distinguished from independent contractors. But
there is also high authority for the doctrine, that the possession or
: non-possession of the right of control may, in some instances,
b determine whether the person employed was a servant or a-

-~

; (c) White v. New York (1897) 15 App. Div. 440, 44 N.Y. Supp. 454, holding

BN L a complaint to be demurrable which was based upon the theory that the failuie

of a city to include in a contract with an independent contractor for the improve-

) ment and grading of a street a provision that the contractor should care tor and

¥ : remove all surface water, sewage and drainage which would be interfered with

L by such grading, rendered it liable for the negligence of such contractorin
3 . taling to provide for the removal of surface water and sewage,

3 . In Ashton v. Nolan {1883) 63 Cal. 269, it was urged that it was the duty of

(Y defendant to insert in the contract an express term, to the effect that the work

i <hould be 50 conducted and finished as not to disturb the soil of the adjacent iot,

and that in default of such express provision the defendant was liable, because

the work was done in accordance with the contract.  The court, however, said:

**When a contract provides for doing a thing which may oe, and gencrally is,

done in a lawful manner and is silent as to the mode of doing it, the contract i9

to be construed as requiring it to be done in a lawful manner, As the injury was

' caused by the contractor while doing work which, it must be assumed, cou_ld

have been done without causing it, and the contractor had agreed so to doit,

the injury was done in violation of his contract.

5 : (d) Samuelson v. Cleveland fron Min. Co. (1882) 39 Mich, 164, 33 Am. Rep.
.o 430, 13 N.W. 490.
. : (a) ““ A servant is a person subject to the commacd of his master as to the
A wanner in which he shall do his work, " Yemens v, Noakes (1880) L.R.o Q. B.
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agent () Assuming that authority to be unimpeachable, it is
clear that the exercise or non-exercise of the right by the em-
ployer is not an av: ..able element for the purposes of differentia-
tion, where it is a question of distinguishing between agents and
independent contractors (¢). In the absence of any judicial

Div. 532, 50 L.J. Q.R.N.3. 132, 44 L. T.N.S. 128, 28 Weekl Rep. 562, 45 J.P. 8,
per Bramwell, L.J. . i

To the same effect is the following sentence in a letter which the same dis-
tinguished judge wrote to Sir Henry Jackson at the time when the English
Employers’ Liability Act of 1880 was under discussion : ** The relation of master
and servant exists where the master cannot only order the work, but how it skall
be done. When the person to do the work may do as he pleases, then such
! person is not a servant.”

* The test is very much like this, viz , whether the person charged {i.e., with
embezzlement] is under the control and bound to obey the orders of another,”
Reg. v. Negus (1873) L.R. 2, C.C. 37. 42 L.J., Mag. Cas. N.S. 6z, 28 L.T.N.S.
646, 21 Weekl. Rep. 687. 12 Cox C C. 492, per Lord Blackburn.

** Does not the word ‘clerk’ or ‘servant’ imply the existence in sume one of
a power of control.”  Cockburn, Ch. J.in Reg. v. May, (1861) Leigh & C.C.C. 13,
33 L.J. Mag. Cas. N.S, 81, 7 Jur. N.S, 147, 3 L.T.N.S. 680, 9 Weekl. Rep. 256,
8 Cox C.C. g21.

' The relation of master and servant exists, whenever the employer retains
the right to direct the manner in which the business shall be done, as well as the
result to be accomplished ; or, in other words, ‘not only what shall be done, but
how it shall be done.”” Singer Mfg. Co. v. Rahn (1889) 132 U.S. 518, 33 L. ed.
340, 10 Sup. Ct. Rep. 175.

“The relation [of master and servant] exists where the empioyer selects the
workman, may remove or discharge him for misconduct, and may order not only
what work shall be done, but the mode and manner of performance.” Bufler v.
Towensend (18g1) 126 N.Y. 105, 26 N.E. 1017.

‘* A master is one who not only prescribes the end, but directs, or any time
may direct, the means and me:hods of doing the work.” Bailey v. Troy & B.A.
Co. (1884) 57 Vt. 252, 52 Am. Rep. 12q.

See also the definitions in Stephen’s Digest Crim. Law. 220; New York
Code, § 1034; Cal. Civil Code, § 2009; Dakota Civil Code, § 1157.

{(8) ** It scems to me that the difference between the relations of master and
servant, and principal and agent is this: A principal has the right to direct what
the agent has to do ; but a master has not only that right, but also the right to
say how it is to be done.” Bramwell, B., in Reg. v. Halker (1858) 27 L.J. Mag.
Cas N.S. 208, Nears. & B.C.C. 600, 4. Jur. N.S. 465, 6 Weekl. Rep. 3505.8 Cox
C.C. 1. These words are reported only in the Law Journal, but they embody
the doctrine applied in the decision itself, and therefore express the opinion of
the whole court.

(¢} The above statement of Bramwell, B., was, it seems, overlooked by Ifr.
Bowstead, when he expressed the opinion that ** the difference between an agemt
and an independent contractor is, that an agent undertakes to act in the matter
of the agency subject to the directions and control of his employer, whereas an
independent contractor does not, but contracts to perform certainspecificd work,
or produces certain specified results, the manner and means of performance or
production heing left to his dicretion, excepy so far as they are specified by the
contract © Law of Agency, p. 3, note (a1 i Encvelopadia of the Laws of Eng-
land, sub voe. Principal and Agent, p. 338, This assertion may be correct as
regards some classes of agents, but itis clear that others, such as attorneys at
ln\\j. factors, brokers, and auctioneers, have quite as much liberty of action in
their respective emplovments as is accorded to independent contractors.

In this connection it is important ta observe that, if Language is to be con-
straed in s ordinary sense, such agents as those just mentioned would fall witinn

B
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discussion bearing directly upon the problem thus indicated it js
with much diffidence that the writer ventures to suggest that these
two classes of employés can be discriminated, if at all, only by
considering their position with reference to the character of the
work which is normally entrusted to them. Anr agent is ordinan’ly
appointed to represent his principal in some transaction or trans-
actions arising out of business, trade, or commerce (4). Not
infrequently the discharge of such functions by an agent may also
involve the performance of a considerable amount of manuyal
labour, by himself or others, in dealing with various material
substances ; but such operations are merely an incidental resuit of
the exeoution of his agreement (¢). On the other hand it is clear
that operations of this character have formed the subject of the
undertaking in the great majority of the cases in which the rights
and liabilities arising out of the employment of independent
contractors have been discussed. If, therefore, the terms “agent”
and “independent contractor” are to be considered as having
relation to two entirely separate regions of fact, this circumstance
may possibly be taken as the distinctive factor which in any giver.
case will determine the class to which the employe should be
assigned.

the scope of the alternative phraseology bv which independent contracters are
frequently described—as where they are spoken of as persons who are exercising,
pursuing, carryving on, or engaged in an **independent employment.” (Sadler v.
Henlock (1855) 4 El. & Bl 570, 578, 24 L.J.Q B.N.S. 138, 1 Jur. N.S. 77, 3 Week.
Rep. 181, 3 C.L R. 760 ; Carter v. Beriin Mills Co. (1876) 58 N.H. 52. 32 Am.
Rep. 572; Humpton v. Unterkircher (18g6) 97 lowa 509, 66 N.W'. 776 ; Robinson .
Webb (185:) 11 Bush 464 ; Deford v. State (1868) 30 Md. 179: Fink v. Missouri
Furnace Co. (1883) 82 Mo. 250, 32 Am. Rep. 376; Pierrepont v. Loveless (1878) 12
N.Y. 211; Pickens v. Diecker (1871) 21 Ohio St. 212, 8 Am. Rep 553 Harrison v.
Collins (1875) 86 Pa 133, 27 Am. Rep. 609; Powell v. Virginia Constr. Co. (18q0)
88 Tenn. 692, 17 Am. St, Rep. 925, 13 S.W. 691 ; Bidd v. Norfolk & W.R. (o
(1891), 87 Va. 711, 14 S.E. 163) ; or, **a special employment™ (Murray v. Currie
(1870) L.R.C.P. 26, yjo L J.C.P. 26, 23 L.T.N.S. 557, 19 Week. Rep. t04); or,
‘*an independent business " (Allen v Hayward (1845) 7 Q.B. gbo, 10 Jur. 92, 13
L.J.Q.B N S. 99, 4 Eng. Ry. & C. Cas. 104; Sadler v, Henlock (1835) 4 El. & Bl
570, §78. 24 L.J.Q.B.N.S, 138, 1 Jur. N.S. 677, 3 Week. Rep. 181, 3 C.L.R. 760
McCarthy v. Second Parish (1880) 71 Me. 318, 36 Am Rep. 320 Uppington v. New
York (1901) 165 N.Y, 222, 43 L.R.A. 550, 59 N.E. 91 ; Carlson v. Stocking (1805
91 Wis, 432, 65 N.W. 58); or, as being ‘‘in the exercise of an independent and
distinct employment " (e Forrest v. Wright (1852), 2 Mich. 368 ; Linton v. Smith
(1857) 8 Gray, 147); or, as ‘* prosecuting an occupation having some independ-
ence " (Hotmes v, Tenyasec Coal, Iron & K Co. (1897) 49 La. Ann. 1465, 22
So. 403).

(@} This particular indicium of the relation is emphasized in definitions of
“agent” which are given in II. Kent Com. p. 784; Wharton, Agevey, § 13
Mechem, Agency, § 1.

(e) Such situations may, and often do, occur in connection with the traneac-
tions of auctioncers and factors.
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An alternative view for which there is some authority would
treat independent contractors as being one particular species of
agents (/). The method of classification thus indicated is doubt-
Jess inadmissible, where it is a question of the scope of a criminal
statute, and the doctrine ol strict constructiocn is necessarily
observed. But, so far as civil actions are concerned, there would
seem to be no logical objection to taking as the element which
fixes the character of the ~mployment that aspect of an in-
dependent contractor’s position which exhibits him as a substitute
ot deputy of the contractee in respect to the performance of the
stipulated work. In this point of view an independent contractor
wifl be simply an agent whose employment does not carry with it
certain incidents by which it is normally attended, and he may be
conceived as being distinguishable from other kinds of agents by
the diagnostic mark which is referred to in the last paragraph.

It is impossible, however, to affirm that the very vague criterion
thus suggested for purposes of differentiation is one of universal
applicablity, or tnat it is habitually recognized or taken into account
by the courts. Indeed cases are not wanting in which employers
have be n held liable on the specific ground that the tort-feasor
was a servant, and not an independent contractor, although, so far
as can be seen, the facts involved were such that this conclusion
might equally well have been reached through the application of
the principles of the law of agency (g).

7.—Persons acting in the dual capaelty of contractor and servant
or agent. - In all ordinary transactions the existence of the relation

of contractor as between two 7ziven persons excludes that of
principal and agent, or master and servant. But there is not

(/) That a contractor may be said to be ‘‘in one sense an agent ™ of his
emplove was conceded by Willes, J. in Murray v. Currie (1870) L.R. 6. C.P. 26,
40 L.J.C.P, 26, 23 L.T.N.S, 557, 19 Weekl. R. 104.

(£) Thus in two instances the question whether the negligence of employés
belonging to the class of *‘travelling agents ' should be imputed to their employ-
ers was discussed solely with reference tn the question, whether they were
servants or independent contractors, and r2covery was allowed on the gronad
that the terms of their contract shewed them to be servants, and that theit negli-
gence in the management of the teams and vehicles used by them for the pur.
pose of carrying about the commodities which they were selling was therefore
imputable to their emplovers. Singer Mfg. Co. v. Rahn (1889) 122 U.S. 518,
33 L.ed. 440, 10 Sup. Ct. Rep. 175 Pickens v. Diecker (1871) 21 Ohio St, 212,
8 Am. Rep. 55. Here it would seem that their representative capacity, as agerts,
would have justified a similar conclusion, without raising the question, whether
they were servants.
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necessarily such a repugnance between them that they cannot
exist together (¢). Hence the fact that an employé was a servant
as respects one part of the functions discharged by him will not
involve the consequence, that the employer must answer for injuries
caused by ar act of negligence committed by such employ¢, while
he was engaged in work which he had undertaken as an indepen.
dent contractor ().

{a) Dstroit v. Corey (1861) g Mich. 165, 80 Am. Dec. 78, where a person war
injured by faili~z into an open sewer left unguarded by contractors. The Cour.
said : *“ In the case before us, both relations exist, and must necessarily exist
from the peculiar character and circumstances of the case. The contraciors not
only acted for themselves, but at the same time a¢ agents for the city, under the
power given it to construct sewers in its streets which are public highways.
They had no right to make the excavation they did, except as agents for the city ;
and had they been proceeded against by indictment for creating a public nuisance,
they could not have justified in their own right, but would have had to justify as
agents of the city under their contract.”

(5) A railway company entered into a contract with A, to construct a branch
line ; who contracted with B. to erect a tubular bridge, a part of the works.
B. had a surveyor C. whom he paid bv a salary of £250 a year to attend tc his
general business, and after obtainicg the contract for the bridge, contracted
with C. to provide the necessary scaffolding, for which he was to receive £4o.
irrespective of his salary, B. to furnish the requisite materials, including lights,
One of the poles of the scaffold rested on a highway, and owing to the want of
sufficient light to warn the passers by, D. stumbled over the pole and was injured ;
subsequently to which additional lights were placed on the spot, and B. paid for
them: Held, that B. was not liable, and that D.’s remedy lay against C. Awnsght
v. Fox (1850) 5 Exch. 721, 14 Jur. 963, 20 L. J. Exch. N.S. 9. During the argu-
ment of counsel the following remarks were made: Parke, B.—'* But as to this
contract, in the management of the erection and fitting up the scaffolding, he was
not their servaut. [t is like the case of a gentl.man who enters into a particular
and distinct contract with his servant to supr'y him job horses.” Alderson, B.—
** Suppose this contract had been with a *inrd person, instead of with Cochrane,
there would be no doubt, in such case, “hat the defendants could not be liable for
this accident. Then how does the tac. of Cochrane being their general servant
or surveyor make any difference.” The former judge also used this language in
his opinion : ‘* The act complained ct was not an act done by Cochrane in the
character of a servant to the defendarts. It may be too much even to say that
he was their servant in any point of vi:w. for he acted as a contractor or surveyor
for them, at a yearly salary of f£250, which he received in lieu of payment for
each separate piece of work. Therefcre the case, which rests upon the negli-
gence arising out of the construction ot the scaffold, is precisely the same as it
would have been if the defendants had extered into a contract with some third
party to perforin that work.” The significance of the fact that the lights were
placed by the defendants after the accident was thius discussed by Pollock, C. B.:
*“This case is distinguishable from Burgess v, Gray (1845) 1 C.B, 578, 14 L.J.C.
P.N.S. 184. There, a single matter—an admission by the defendant—which was
unexplained by other testimony, was put to the jury; and possibly, if we knew
nothing more of these lights than that the defendants paid for them when they
were put up after the accident, it might be some slight evidence for the jury of
the liability of the defendants, But upon the evidence here, the fact is explained
by the circumstances that Cochrane was not to find any of the materials for the
bridge, and that he had made a contract that the defendants were to find the
materials for it, but that he was to furnish the labour, and was to receive a specific
sum for that job; and that this particular contract formed no part of, and had
nothing to do with, his general employment by the defendants: and that those
lights were so paid for, as forming a part of the materials supplied.”
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8. Contractors not within purview of statutes relating to servants
or agents.— Lhe reports contain a considerable number of
decisions which illustrate in one form or another the principle,
that independent contractors are not within the purview of
statutes which their scope and phraseology show to be applicable
only to servants or agents (). But a meaning sufficiently com-

[

Defendant’s farm superintendent, who was also a member of a hardwase
firm, directed an employé of tl.xe firm to go to the farm, and repair a leak in a
distillate tank, one of the appliances of the farm. By reason of the negligence
of such employee in lowering a light into the tank an cxplosion occurred, by
which plaintiff's decedent, a fam.l servant of defendant, was killed. Held, that
the hardware firm, notwithstanding the connection of defendent's superintendent
therewith, was an independent contractor. Hedgev. Williams (1901) 131 Cal. 455,
82 Am. St. Rep. 366, 63 Pac. 721, 64 Pac, 106,

That the employé in question was a contractor for the carpentry-work only
on a building, and that, as to the residue of the work, he was merely the super-
intendent or agent of the defendant, was held in a case where the uncontradicted
testimony of the employé himself was to the effect, that the defendant engaged
him to put up the entire building, employ all the men, and indorse all their bills 3
that he engaged to do the carpentry-work at twenty-seven cents on the bill, and
employ all the mechanics, etc ; that the defe:ndant employed no one about the
building ; that he gave the employ¢ possession of the ground, which he was to
ke:p until the contract was executed; that the defendant was at the place of
work once or twice a day, and gave him directions to keep everything safe ; and
that he had nothing to do with the mechanics. Samwvn v. McClosky (1853)
2 Ohio St. 536.

In a New York case it was laid down that, even if it should be regarded as
a legitimate inference from the testimony, that the principal contractor was
acting as the agent of the employer in negotiating certain sub-contracts, includ-
ing that which was made with the person whose negligence was the cause of the
injury, the mere fact that the principal contractor undertook such functions would
not enlarge the liability of the employer for the negligence of those sub-con-
tractors, since it was also shown that, in making the sub-contracts, the emplover
dealt directly with the sub-contractors themselves. Wolf v. American Tract Soc.
1898) 25 App. Div. 98, 49 N.Y. Supp. 236.

(a) The servants of a contractor arc not entitled to sue the principal employer
under the provisions of the English Employers’ Liability Act. See the cases
cited in § 721a of the present writer's treatise on Master and Servant.

This rule also prevails in all the British Colonies which have adopted that
Act, except Ontario and British Columbia, where special provisions for the bene-
fit of such servants have been inserted. See the treatise just mentioned.

A similar doctrine has been laid down in Alabama, where a statute closely
resembling the English Act is in force. Harris v. McNamara (1893) g7 Ala. 181,
12 S0, 103. It would doubtless be also w.pplied in any other of the American
States which have legislated on the same lines. But in Massachusetts, a special
provision of the same «enor as those enacted in Ontario and British Columbia is
now in force.

A contractor with the ifinister of Railways and Canals, as representing the
crown, for the censiructior of a branch of the Intercolonial Railway, is not an
" emplové " of the Railway: and Canals Department of Canada within sec. 109,
of the Government Railway Act of 1881, (44 Vic. chap. 25), requiring actions
against any officer, employé or servant of the department for anything done bv
virtue of his employment fo be brought within three months after, and upon one
month's previous notice in writing,  Ararey v. Oakes (18g0) 18 Can. Sup. 148,
Ritchie, Ch, J., and Gwvane, J., dissenting. Commenting on the phraseology of
the statute Patterson, J., said: *“*We find the two expressions fi.e., emplovés
and servants” used convertibly ; as, e, in section 112 ‘any officer or servant
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of, or any person employed by the department;’ and in section 121 ‘any officer
or servant of, or person in the employ of the department,’ obviously denoting the
same persons described in sections 64, 74, 82, 106, and 109,.as * officer, servant or
employ¢’ of the department. The word as used in the statute means, in m
opinion, ‘servant ' and nothing more. It is, perhaps, inserted to save the feelings
of those servants who do not like to be called rervants, or by way of concession
to the tendency of the day to understand the word servant as expressive only of
a lower or quasi-menial grade. . . . Thus the statute is its own interpreter. The
‘ employé or servant of the d:partment ' is not a contractor like these defendants
who agree with Her Majesty to provide materials and labour, and to execute
such works as the constructicn of a branch railway. Section 120 illustrates
this. It provides for the ‘ punishment of every person wilfully obstructing any
officer or employ¢ in the execution of his duty,” obviously including under the
term ‘employé,” persons who might be called servants without fear of resent.
ment on their part—switchmen for example—~and proving that words * employé
or servant ' are used to denote one class and not two'classes of retainers.”

A contractor is not within the purview of Maine Rev, Stat. 1857, chap. 5,
§ 25, which declares a railway company to be ¢ liable for trespasscs ar 4 injuries
to lands and buildings adjoining, or in the vicinity of its road, committed by a
person in its employ.” ZEalon v. European & N.A. R. Co. (1871) 59 Me. 520,
8 Am. Rep. 430. The court laid stress upon the fact that ‘‘ contracters” were
expressly mentioned in § 25 of the statute, and that the legislature had thus
recognized the difference between them and servants. But the decision is alsg,
as it would seem, put upon general grounds.

O:e who contracts to do the grading of a section of railroad, the entire work
to be done by servants and labourers employed by himself, but subject to the ap-
proval of the company’s chief engineer, and under the direction of its assistant
engineer, is an independent contractor, and not an authorized agent or employé
of the company, within S. C. Gen. Stat. § 1511, making railroad companies liable
in damages for a fire originating within the limits of its right of way, in conse-
quence of the negligence of its authorized agents or employés. Rogers v. Florence
&. Co. (1889} 31 8. C. 378, 9 S. E. 1039

A contractor is not a “‘servant or overseer’ within the meaning of La. Civil
Code, 2299, Peyton v. Richards (1856) 11 La. Aun. 62; Gallagher v. Southwestern
Expos lion Asso. (1876) 28 La. Ann. g943.

A person operating a shingle machine to manufacture shingles by the
thous ind for the owners or lessees of a mill is a contractor, and nol a person in
their © employ,” in such a sense that they are chargeable with liability for his
acts under the Maine statute (S Stat. 1868, chap. 448) ‘‘ passed to prevent
throwing _labs and other refuse into Penobscot River.” Stale v. Emerson (1881)
72 Me. 455.

" " Fishorman who under an agreement to fish from their homes, in their own
boats, for lobsters during the fishing scason, are independent contractors, and not
servants. Accordingly they are not within the purview of the Masters and Ser-
vants Act of Newfoundland (Conzol. Stat. chap. 109),and cannot be prosecuted for
the ahandonment of their contract, where thev have taken up their traps in the
middle of the season and refused to proceed with the fishery. Lx parte Costigan
(188g) Newfoundland Rep. (1884-1896) 413. Referring to the phraseology of the
statute, the court said: **Such words as, *his master consents to receive him
back into his service,’” *absent himself from his employer’s service without leave’
—the forfeiture, for absence, of a ‘sum equal to twice the ratable proportion of
his wages ‘—the penalties to which third parties are made liable ‘who shall
harbour or employ the servant of another after notice,” - and ao forth, attesting
conclusively to the inapplicability of the statute to such a cuse as the present.”

A person hiring himself to work with his own team of oxen is not within the
English statutes which punish laborers who desert their service. Whelen v.
Stevens (1827) 2 Taylor (Ont.) 439.

Under Mansfield Digest, (Ark.) § 1958, providing that if any hireling shall
willully set on fire any woods, ete., so as to occausion damage to any other
person, with the consent or by the command of his employer, the latter shail be
liable, the word **hireling’ does not refer to independent contractors, but to
servants of railroad companies, St Louts /. M. & S. R. Co. v. Yonley (1890} 53
Ack. 503, 9 L.R A. 604, 13 S.W. 333, 14 S. W' 8oo.
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prehensive to embrace contractors has been ascribed to the word
wservant,” as used in two Engiish Acts defining the responsibility
of common carriers (6).

9. —Charaecter of contract is tested by the existence or absence of &
right 0% control on the empisyer’s part.—EFrom what has been said
in § 6, ante, it is apparent tiiat, except in cases which involve the
liabilities arising out of the torts of certain classes of agents, the
existence or absence of a right ‘o exercise control over the details
of the work in question must be the appropriate and decisive test
by which it is to be determined whether the person employed to

—————

Compare also the cases cited in § 26, post,

That an independent contractor cannot be convicted under the embezzle-
ment statutes has been held in several cases.

A finding that the prisoner was employed in the capacity of “clerk or
servant " within the meaning of the statute, 24 & 25 Vict. is not warranted by
evidence that the prisoner carried on an independent business, as an accountant
and debt collector, that he was employed by the prosecutors to collect certain
debts specified in a list given to him and was to pay over to the prosecutors the
amounts received, as soon as he should have collected them ; that the time and
mode of collecting the debts was in his discretion, and he was authorized to sue
for them, if necessary, but at his own charge; and that in no case was he to
receive from the prosecutors more than five per cent. on the amount collecied by
him and paid over to the prosecutors. Reg. v. Hall (1875) 13 Cox CC. 49, 31
L.T.N.S. 883.

A bare authority to get orders and collect moneys on commision does not
constitute a “‘clerk” or ‘‘servant” within the meaning of the New Zealand
Larcen:  Act, 1867. Aeg v. Ciifford, 3 New Zealand ].R.N S.S.C. 51.

See also the cases as to drovers cited in § 12, note (b), subd. 15 post,

(8) By the 8th section of the Carriers’ Act, 11 Geo. 4 & 1 Will. 4, chap. 68, it
is provided that nothing in the act shall protect from liability from loss or injury
arising from the felonious acts of any coachman, guard, book-keeper, porter, or
other servant in his employ. Every person is a '‘ servant ” within the meaning
of this proviso who is directly or indirectly employed by the carrier to do what
he has contracted to do, Accordingly a carrier has been held responsible for the
theft of an article by a man in the employ of a firm with which a sab-contract
had been made for the delivery of such goods as the defendant might convey to
the city in question. AMachu v, fondon & S. W. R. Co, (1848) 2 Exch. 413, 5 Eng.
Ry. & U, Cas. 302,17 L J. Exch, N.S. 271, 12 Jur, s01.

This decision 'vas followed in a later one by which a railway company was
held liable for the value of goods which had been obtained through a forged
order, while they were lying at one of the company’s stations, and misappro-
priated by a man in the employ of the proprietor of {he receiving office at which
they had previously been delivered by the plainti” tor transmission to the station.
Str/bbm:r v. London & S 1R, Co (1886) 18 Q.B.D. 121,

A similar conclusion has been arrived at with regard to the meaning of the
word **servants ” in the Rai way and Canal Traflic Act, 1834, 5. 7, Which enacts
that every company within its purview shall be liable for the loss of, or for any
mjury done to, any house, cattle, etc., occasioned by the neglect or default of such
company or its ““servants,” notwithstanding any notice, condition, or declara-
tion, made and given by such company contrary thereto  In Doo/an v. Mid/and
R. Ce. 0877 LR, 2 App. Cas. 792, 37 L.T.N.S. 317, 25 Weekl. Rep. 882, 3 Asp.
Mar. L. Cas. 035, a ratiway company was held liable under this provision for the
negligence of the master and crew of a steamer, with the owners of which the
company had contracted for the convevance of certain cattle.
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do that work is or is not an independent contractor (@). The
qualificd expressions occasionally used in the reports might seem
tc iadicate that this test was not considered by some judges to be
absolutely paramount (4). But it is more than probable that thig
guarded language is to be ascribed merely to an excess of judicial
caution. At all events the weight of authority, as well as the
1ngical inferences to be drawn from the definition of servant, as
given in § 6, are decisively in favour of the doctrine, that this test
is so entirely conclusive that it prevails against and overrides the

(a) 1a one case the court expressed its disapproval of a doctrine stated to
have beeri pat forward by some of the authorities, viz., that * the existence of
actual present control and supervision on the part of the employer is the test” (o
be applied for the purpose of ascertaining whether this relation to the employee
is that of a master. Such a circumstance, it was declared, ‘'is only a circum.
stance to he considered, zithoughone of much weight.” The court then proceeds
to state in the following words what it regarded as the correct theory; * To get
at tae truth we must look further, and see if the person said to be a hired servant
and agent is acting at the time for, and in the place of, his master, in accordance
with and representing his master's will and not his own. It must be strictly his
employer's business that he is doing, and not in any respect his own. If
we find this to be the case we may salely conclude, as a general rule, that the
relation of master and servant exists, 80 as to render applicable the rile of law
that the emp.over must indemnify and protect the agent he employees ™ Corbin
v. AAmericar: 1fills (1858) 27 Conn. 275, 71 Am. Dec. 63. The doctrinal position
of the court is not very clearly indicated. If it is intended to deny the crucial
character of the test supplied by the existence or absence of control, the case
is manifestly opposed to the general current of the authorities. The latter part
of the quotation seems to cuggest that an employé must always be prorounced
to be a servant, if it is found that he represented the will of his emplovers. But,
according to the generzlly received view, tais inference should be drawn only
when the employer's will is represented as to the means used in performing the
stipulated work. See note ('d), infra.

(b) ** Independence of control in employing workman and in selecting the
means of doing the work is the test usually applied by courts to determine
whether the contractor is independent or not.”  Uppington v. New York (igo1)
165 N.Y. 222, 53 L.R.A. 550, 50 N E. 91,

** The question in these cases, whether the relation be that of master and
servant or not, is determined mainlv by ascertaining from the contract of employ-
ment whether the emplover retains the power of directing and controlling the
work, or has given it to the contractor.” Forsyth v. Hooper (1865) 11 Allen, jig.

Whether the relation be that of master and servant so as to invoke the rule of
respondeat superior, depends **mainly on whether the emplover retains direction
and control of the work, or has given it to the contractor.”  Andrews v Bocdecker
11885} 15 Il App. 213, )

In one case it is laid down that ** the question of control over the work. while
not conclusive in all cases vpon the question of service, is to be regarded asa
test of the greatest importance.” State, Redstrake v. Prosecutor Swayase (1830} 32
N.J L. 129, 18 Atl. 697.

** Who is an independent contractor? Or, rather, is he an independent con-
tractor, or only an agent or representative of the emplover in the particular case?
Atest which has been proposed, and gencrally an adequate one, or as pocd a
test put in a few werds as can be suggested, is: — Had the defendant the right to
control, in the yiven particular, the conduct of the person doing the wrong? If
he had, the employer is liable ; if not, he is not liable, for the reason that the one
Joing the act is an independent contractor.”  Carrico v. West Virginia C. R
Co. {1804) 39 W.Va. 8, 23 L.K.A. 50, 10 S.E. 351
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effect of any antagonistic evidence which may be i-.troduced. This
doctrine is not only asserted in numerous dire.t stateinents made
by various judges, (¢) but also supplies the essence of all the mani-
fold forms of statement, by which judges and text writers have
undertaken to define more or less formally the meaning of the term
independent contractor (d).

e ——

(0 See, for example, the following : *‘ The test is, whether the defendant
cetained the power of controlhng the work.” Crompton, ]., in Sadler v. Henlock
(1855) 4 E],R& lz(l) 370, 578, 24 L.J.Q B.N.S. 138, 1 Jur. N.S 677, 3 Week. Rep.

, 3 C.L.R. 760.
8 3 The tesl7, 1 think, a.ways is, had the superior personal control or power
over the acting or mode of acting of the subordinate?” Per Lord Gifford in
Stevens v. Thurse Police Tomrs. (1876) 3 Sc. Sess. Cas. qth series, 535, statement
referred to with approval in Atlamtic Transp. Co. v, Coneys (1897) 28 C.C A. 388,
51 U.S. App- 579, 82 Fed. 177. ) ) o

“ The right to control the negligent servant is the test by which it is deter-
mined whether the relation of master and servant exists.” Pioneer Fireproof
Constr. Co. v. Hans.~ (1898) 156, Il. 100, 52 N.E 17.

* [n every case the decisive quesiion is, Had the defendant right to control in
the given particular the conduct of the person doing the wrong ?” Thompson,
Neg. p. 909 ; statement adopted in Powell v. Virginia Constr. Co. (1890) 88 Tenn.
692, 17 Am. St, Rep. 925, 13 S.W 691.

The test of the character of an employvé as an independent contractor or
as servant is, ** whether Smith was in the exercise of a distinct and independent
employment, using his own means and methods for accomplishing his work, and
not being under the immediate supervision and control of his employer,” Morgan
v Smiik (18931 159 Mass. 570, 35 N E 101,

** The test by which to determine wiioiher the person who negligently causes
injury to another was acting as an agent or employ¢ ot the persor. sought to be
charged. or as an independent contractor, is, Did the person so sought to be
charged have the right to control the conduct of the wrongdoer in the manner
of doing the act resulting in ~wuch injury?"  Gahagan v. Aermotor Co. (1897) 67
Minn 252, 60 N.W. g1y ; Corigan v. Elsinger (1000) 81 Minn. 42, 83. N.W. 492

@) Language used by judgc: —** An independent contractor is one who,
exercising an independent employment, contracts to do a piece of work accord-
ing to his own methods and without being subject to control of his emplover,
except as a result of his work.” Fowel’ v, Firginia Constr - C». (18g0) 88 Tenn.
692, 17 Am. St, Rep. 923, 13 S.\W. 6q1, approved in Humpton v. Unterkircher
(18g6) 97 lowa 309, 66 N. W, 776.

“When the person emploved is in the exercise of a distinct and indepen.
dent employment, and not under the iinmediate supervision anfd control of the
employer, the relation of master and servant does not exist, and the liability of a
master for his servant does not attach,”  Linfon v. Smith (1857) 8 Gray 147.

One who, as an independent business, undertakes to do specific jobs of work,
without submitting himself to control as to the petty details, is an independent
contractor.  Carisan v Stocking (1895) o1 Wis 32, 65 N.W 38,

In a leading New York case the contention of the defendant was stated to
be "in substance, that when a person is engaged in doing a job or piece of
wark, under an employment or contract which leaves to him the independent use
of hiz own skill, judgment, means and servants in the execution of it, he is not
the agent or servant of the general emplover,”  Blake v. Ferris (1851) 5 V. 48,
53 Am Dec 304

* This rule i e, respondeat superior], does not apply, and the liability doas
not exist, where it can be shown that those engaged in executing the work. an:l
by whose carelessness or want of skill the injury was occasioned, are no. the
servants or subordinates of him for whose use and benefit the work is being per-
formed, but are acting under w contract or emplovment which leaves the
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contractor or employé free to exercise his own judgment as to the means a’:g
assistants to be employed in accomplishing the work, without being Sub.lecte "
control in these respects by the party for whom the work is being done:
McCamus v. Citizens’ Gaslight Co. (1863) 40 Barb. 380. Llts
In a Maryland case a court, referring to certain decisions said : “It reburty
from them that the rule of respondeat superior dces not apply where the p2 o
employed to do the work, in the course of which the injury occurs, is 2 contftais
tor, pursuing an independent employment, and, by the terms of the contrac ’nﬁ
free to exercise his own judgment and discretion as to the means and assistd n
that he may think proper to employ about the work, exclusive of cofltfo aord
direction, in this respect, of the party for whom the work is being done.’ De
v. State (1868) 30 M.D. 179. find
The following passage is extracted from a charge to the jury: *“If yo'uhing'
frym the proof that the defendant let the whole work of excavating and finis “ob,
the vault to Tamlyn, as a contractor, to finish and complete the whole as ajo.
without reserving any control or direction over him in its construction, of otbe
the construction of the work, or the place where it was being constructed, olrd pe
mode of its execution, or the workmen to be employed to do it, then he Wou ©
an independent contractor, and the defendant is not liable for his negl]g’e“‘:e K
not providing suitable guards against danger to persons passing on the sidew?
Fuller v Citizens' Nat. Bank (1882) 15 Fed. 875. the
“To incur the responsibility [on the ground of the relation merel)g.rect
master must not only have the power to select the servant or agent, but to luf
the mode of executing the work, and to so control him in his acts in the 00875)
of the employment asto prevent injury to others.” RKobinson v. Webb (1
11 Bush, 464. per 10
If the employer ‘“merely prescribes the end and contracts with anot tion
accomplish the end by such means or methods as such other may in his discre or i
employ, the latter is as to such means and methods not a servant, but a m"ks Co-
and for negligence therein is alone answerable.” Bailey v. Troy & B. &
(1883) 57 Vt. 252, 52 Am. Rep. 129, wjury
“If, in rendering the service, the person whose negligence caused the 1" 4
was in the course of accomplishing a given end for his employer, by means %
methods over which the latter has no control, but which were subject to
exclusive control of the person employed, then such person was exerClS:z%,.R,
independent employment, and the employer is notliable.” Wabash, St. L.
Co. v. Farver (1887) 111 Ind. 195, 6 Am. Rep. 696, 12 N.E. 296. vants
“In general, the master is liable in law for the negligence of the Se‘;nent.
through whom, in legal contemplation, be is said to act, while in his emploY’ or 3
When, however, the person employed is engaged under an entire contrac ! con-
gross sum, and in an independent operation, not subject to the discretion orva“t’
trol of his employer, the relation is not regarded as that of master and Sen
but is said in modern phrase to be that of contractor and contractee; ad upo?
negligence of such contracting party, or of his servant, cannot be chafge%S) 11
466, 9"

0
he

him for whom the work is contracted to be done.” Forsyth v. Hooper (1
Allen, 419; statement adopted in McCarrier v, Hollister (1go2) 15 S-
Am. St. Rep. 695, 89 N.W. 862. . o Who
““The test is: Which party controls the work while itis progressu'lg'olS the
has charge of the management and control of the forces, and who Cont‘:res
movement and location of the material used in the construction ? Who hir®? he
workmen, buys the material, arranges the details, directs and supef‘_"te"e s of
labour, and is responsible for all failures which do not meet the r;qulremresults
the contract, or fulfill the specification? Who alone is responsible or of the
produced by separate and independent management? Who has conl.fomust be
mode and manner of doing the work, subject only to a provision that ltis eter”
equal to a fixed rule, or a certain degree of excellence? When tha; g Kan:
mined, liability is fixed.” Sz, Zouis, F%. S. & W. R. Co. v. Willis (1888) 3
330, 16 Pac. 728. per is inde-
¢ Where one who contracts to perform a lawful service for anothe dis
pendent of his employer in all that pertains to the execution of the Wofs’d igm
subordinate only in effecting a result in accordance with the employer
he is an * independent contractor,” and in such case the contractor, oli
not the employer, is liable for damages caused by the contractor's ne.
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'n the execution of the work.” Swmith v.Simmons (1843) 103 Pa. 32, 49 Am.
ep. 113.
The ruleis ‘‘ that where the person employed is in the exercise of an inde-
Pendent and distinct employment, and not under the immediate control,
'rection, or supervision of the employer the latter is not responsible for the
Negligence or misdoings of the former.” De Forest v. Wright (1852) 2 Mich. 368;
adopted in Pickens v. Diecker (1871) 21 Ohio St. 212, 8 Am. Rep. 55. .
\“If one renders service in the course of an occupation representing the will
f’f‘hls employer only as to the result of his work and not as to the means by which
itis accomplished, it is an independent employment.” Harrison v. Collins (1878)
Pa, 153, 27 Am. Rep. .
An independent contractor has also been described as a person who contracts
\0 a given piece cf work ** according to his own methods, and without being
Subject to the control of his employer, except as to the result of his work”
\Xumpton v. Unterkircher (1896) 97 lowa 509, 66 N.W. 776) ; and as one who is
answerable to his employer, only as to the results of the work, and not in the
etails of its management, or the incidents of its prosecution” (St. Louis F£.S. &
- R. Co. v. Willis (1888) 38 Kan. 330, 16 Pac. %28); and as one who is ‘“left to
Produce the desired result in his own way " (Bennett v. Truebody (1885) 66 Cal.
209' 56 Am. Rep, 117, 6 Pac, 329); and ‘as one who ‘‘carries on an independent
Mployment in pursuance of a contract by which he has entire control of the
Work ‘and the manner of its performance” (Smith v. Simmons (1883) 103 Pa. 32 ;
4? Am., Rep. 113; Smith v. Belshaw (1891) 89 Cal. 427, 26 Pac. 834). Similar
p"‘ilsttology embodying the same antithesis as is indicated by this form of state-
Ment is also found in many other cases. See, for example, Casement v. Brown
1:, 2) 148 U.S, 615, 37 L. ed. 582, 13 Sup. Ct. Rep. 672; Zennessee Coal, Iron &
( - Co. v, Hayes (1892) 97 Ala, zo1, 12 So. 98; Jefferson v. Jameson & M. Co.
'897) 165 1110 138, 46 N.E. 272; Boardman v. Creighton (1901) g5 Me. 154,
49 Atl. 663; Uppington v. New York (i9o1) 165 N.Y. 222, 53 L.R.A. 550, 59 N.E.
%.; Wood v. Watertown (1890) 58 Hun, 298, 11 N.Y. Supp. 864 ; Edmundston v.
( Uishurgh M. & Y.R. Co. (1885) 111 Pa. 316, 2 Atl. go4; and Smith v. Simmons
1383) 103 Pa. 32, 49 Am. Rep. 113. As to the meaning of the word *‘ result " in
( als form of statement, see the extract from the opinion in Jensen v. Barbour
'995) 15 Mont. 582, 39 Pac. go6, S. 379 note (c), post.
of |; 1 One case it was laid down that ‘‘a contractor is not the agent or servant
pl.h‘sfmployer, except as to the specific results which he undertakes to accom-
oflSh. Holt v. Whatley (1874) 51 Ala. 569, But this mode of stating the nature
the reiation is hardly to be commended. .
ing “ While performing his contract and complying with its terms he [i.e. an
®pendent contractor] is not subject to the rule and control of the employer,
;.0 cannot interfere save to require the performance as agreed. The relation
peOne of contract under which the contractor retains some degree of inde-
I dence, while the labouring man follows the employer’s direction, :ind is not
€pendent in the sense of the independent contractor’s independence. Holmes
€nnessee Coal, Iron & R. Co. (1897) 49 La. Ann. 1465, 22 So. 403-
em 1t is error to give an instruction from which the jury may infer that the mere
Oyment and payment of another to perform a given piece of work is the test
Which to determine whether the relation of master and servant exists,
*ews v. Roedecker (1885) 17 1. App. 213, where the jury were charged that it
to ; egal and proper for the defendent to employ and pay the negligent person
of lho e work in question, and that in such case that person would be the servant
€ defendant in doing that work. : .
tha, 1 one case it was laid down that certain requested instructions to the .eFf_ect
in = if the defendants employed an experienced carpenter to erect the building
tha?uesﬁon they were not liable, were defective, in not requiring the jury to find
arn. ¢ building was being erected by an independent contract which gave the
° Api'nter exclusive control over the work. Hearn v. Quillen (1901} 94 Md. 39,
» 402

to d

liablln a case where the question was, whether the owners of a steamboat were

ha ee for the negligence of the persons operating it, the trial _ludge was held to

showerred in sustaining objections to the introduction of evidence tending to

3o Pas tg"gnsfer of control by such owner. Gulzoni v. Tyler (1883) 64 Cal. 334,
- 981,
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Language used by text-writers.—The following definitions by legal authory
have received the approval of various American courts:

** Where the contract is for something that may lawfully be done and i
proper in its terms, and there bas been no negligence in selecting a suitable
person to contract with in respect to it, and no general control reserved either as
respects the manner of doing the work or the agents to be employed in doing it
and the person for whom the work is to be done is interested only in the ultimate
resu't of the work, and not in the several steps as it progresses, and the latter is
neither liable to third persons for the negligence of the contractor as his master
nor is he master of tne person employed by the contractor so asto beresponsible'
to third persons for their negligence.” Cooley, Torts, p. 646; quoted in Board.
man v. Creighton (1901) 95 Me. 154, 49 Atl, 663.

“An independent contractor, within the meaning of this rule, is one who
renders service in the course of an occupation, representing the will of his em.
ployer only as 1o the result of his work, and not as to the means by which it is
accomplished.” 2 Thompson, Neg. 1sted. § 22, p. 899; 2nd ed. § 622; adopted
in Crenshax v. {llman (18921 113 Mo. 633, 20 S.W. 1077; .“ink v. Missouri
Furnace Co. (1884) 82 Mo. 276. 52 Am. Rep. 376.

*“One who contracts to do a specific piece of work, furnishing his own
assistants, and executing the work either entirely in accordance with his own
ideas, or in accordance with a plan previously given to him by the person for
whom the work is done, without being subject to the orders of the latier in
respect to the details of the work, is ciearly a contractor, and not a servant.”
Shearm & Redf Neg. § 165 ; adopted in Foster v. Wadsworth-Howland Co. (18a)
168 111, 514, 48 N.E. 163; Hale v. johnson (1875} 8o !I. 185; Rarg v. Rousfield
(1896) 65 Minn. 335, 68 N.W". 35: Pickens v. Diecker (1871) 21 Ohio St. 212, §'Am.
Rep. 35; Cunningham v. International R. Co, (1879) 51 Tex. §03, 32 Am. Rep.
632.

3 The true test by which to determine whether one who renders services to
another does so as a contractor, or aot, is to ascertain whether he *‘ienders the
services in the course of an independent accupation, representing the will of his
employer only as to the rasult of his work, and not as the means by which it is
accomplished.” Shearm & Redf. Neg. § 164; adopted in Aome & D.R. Co.v.
Chasleer: 1188g) 88 Ala. 591, 7 So. 94,

When 2 person lets out work to another to be done by him, such person to
furnish the labor and the contractee reserving no control over the work or work-
men, the relation of contractor and contriactee exists, and not that of master and
servant, and the contractee i+ not linble for the aegligent or improper exceution
ot the work by the contractor.” Wood on Mast. and S. p. 593; adopted in
Faren v. Sellers 11887) 39 La. Ann. 1011, } Am. St. Rep. 236, 3 So. 363

If the principal using due care in the selection of the person, entersintoa
contract with a person exercising an independent employment, by virtue of which
the latter undertakes to accomplish a given result, being at liberty to select and
employ his awn means and methods, and the principal retains no right or power
to control u.- direct th: manner in which the work shall be done such a contract
does not create the relation of principal and agent or master and servant, and
th~ person contractirg for the work is not lLiable for the negligence of the con-
tractor, or of kis servants or agents, in the performance of the work. The
emplovment is regarded as independent, when the person renders service in the
course of an occupation, representing the will of his ¢ aployer only as to the
result of his work, ana not as to the means by which it is accomvlished."
Mechem, Agency, § 747, quoted with approval in Bibd v, Aorfolk o« W. R. Co,
(18g1) 87 Va. 711, 14 S.E. 163.

“An independent contractor may be defined as one who, in the course of an
inaependent occupation, prosecutes and directs the work himself, using his own
method to accomplish it, and representing the will of the company only as to the
result of his work,”  Elliott, Railroads, § 1063; adop.~d iv: Norfolk & I, A. Co.
v. Stevens (18g9) 97 Va. 631, 36 L.R.A. 367, 34 S.E 5:5.

“Where a psrson contracts with another, exercising an independent caling,
to do work for him according to the contractor’s own method ¢, and not subject to
his control or orders except as to results to be obteined, the former is not liable
for the wrongful acts of the contractor or his servants.” tq Am. & Eng. Enc,
Law, p. 830; adopted in Long v. Moon (18q1) to7 Mo. 334, 17 S.W. 810.
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10. Same cubject eontinued.—An analysis of the clements em-
braced in the statements quoted above indicates that the juridical
conception of an independent contractor is simply that cf a person
who. being in the exercise of a distinct and recognized trade, craft,
or businzss, undertakes iv do certain work, without submitting
himself to the control of .he employer, in respect to the details of
that work. nnsidered from one point of view, the situation con-
templated when such a person is engaged impiies that the employer
has r.cthing to do in respect to the work, except to see that it is
done according to the terms of the contract (a); or that he has
merely a right to see that the contract is performed in pursuance
of its terms, conditions, and specifications (4). Considered from
another point of view, that situation implies that he is to have the
independent use of his own skill, judgment, means, and servants in
the execution of the work {¢}; or that he is to have the exclusive
direction and control of the manner in which the work is to be
done /d}; or that he is to have full control of the work and work-
men (0): or that the execution of the work is to be left entirely to
his discretion { f); or that he is to be free to exercise his own
judgment and discretion as to the means and asistants that he
may think proper to employ about the work (g); or that he is to
be left entirzlv free to do the work as he pleased (#): or that the
work is to be done according to his own methods (7); or that he
is to procure labour and materials in his own way, provided they
are such as the contract demands, and use such machinery and
appliances as he deems proper, provided they do not unnecessarily
injure the subject-matter of the contract, or interfere with work
done by others ).

1y Vartin v, Tribune Asso. (1883) 30 Hun. 391.
(8} Scammon v. Chicago (1861) 25 1ll. 424, 79 Am. Dec. 334.
() Blake v, Ferris (1851) 5§ N.Y. 48, 55 Am. Dec. j04

(?) Harrison v. Collins (1878) 86 Pa. 153, 27 Am, Rep. 699; Cordin v. American
Mills (1858) 27 Conn, 275, 71 Am. Dec. 63,

(6) Adlen v, Willard 11868) 57 Pa. 374.

(1) Hevamer v, Webb (1886) 101 N.Y. 377, 54 Am. Rep, 703. 4 N.E. 335
(&) Deford v. State (1868) 30 Md. 179.

(A} McCarthy v. Second Farish (1880) 71 Me. 318, 36 Am. Rep, 320,

(1) Wicse v Remme (18q7) 140 Mo. 289, 41 S.W. 797.

(5) Hughban’ds v. Boston Invest. Co. (1894 92 lowa 207, 60 N. W. vyo.
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Ordinarily, of course, the servants of the person employed aré
for the purpose of applying the above-mentioned test, identified
with him in considering the effect of the evidence. It may b€
observed, however, that there is a class of cases in which, although it

_may be apparent that the person employed was himself an inde-
pendent contractor, there is still an ulterior question to be settled,
viz., whether the men who were engaged in doing the work which
was the immediate cause of the injury were, at the time when the
injury was received, under his control or under the control of the
employer. If the latter should be the situation established by the
evidence, the employer is plainly liable, and the independence of
the contract ceases to be a differentiating factor (£).

Where the employer’s agent, acting under a power expreSSIY
reserved to “vary, extend, or diminish the quantity of work during
its progress,” orders the performance of additional work which i
connected with the work covered by the contract, the inference is
that, while the additional work is in progress, the relations betwee?
the parties and the obligations and responsibilities to which they
are subject are identical with those which are deducible from the
provisions of the contract (/).

11. Presumptions entertained as to the character of the contraet:—
The weight of authority is in favour of the doctrine that, when the
inquiry is at that initial stage at which nothing more appears thaf
that the actual tort-feasor was, at the time when'the injury W2°
inflicted, in the employment of the party whom it is sought to
hold responsible for the injury, the latter, if he relies on that

(%) See a full collection of the authorities in a monograph contributed bY. 'Ee.

presggnt writer to the Lawyers’ Reports Annotated, Vol. 37, pp. 33, espectd ¥
p. 69, et seq.

P In Turner v. Great Eastern R. Co. (1875) 33 L.T.N.S. 431, where the P
was injured by the negligent management of moving railway cars, while b
working for a man who had contracted to discharge coal from cars standing oﬂnt
siding, the discussion was centred wholly upon the question whether the defe“da
company exercised such a control over the plaintiff and his fellow workman %Sd .
make them its own servants ad hanc vicem. Grove, J., in his opinion remar es
¢ No doubt the cases do not necessarily depend on the term contractor, ecauc s
the man may stand in different relations to the person with whom he contra
and those whom he employs.”

(2) Chariock v. Freel (1891) 125 N.Y. 357, 26 N.E. 262. The court rem
that the additional work, as it came between the completion of the sewer 2 g
repaving of the street, and was designed to make the drainage better, was ¢
nate in its nature to the principal undertaking, and that the effect of its a8 | the
tion was to continue the contract relations between the parties, with 1
obligations and responsibilities which, either expressly or by legal implic
were imposed by that contract.

1aintiff
e was
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f-iefense, has the burden of proving that the tort-feasor was an
Independent contractor ().

On the other hand, though such a doctrine has apparently not
been explicitly formulated, it would at least seem to be a reason-
able inference from the decisions as a whole that no presumption
that the relation of the parties was that of master and servant can
be entertained, when the case has been developed to a point at
Which the nature of the employment, whether general, or with a

vView to a specific result, the character of the work contracted
—_— :

(a) In Weifare v. London, B. & S. C. R. Co. (1869) L.R. 4 Q.B. 693,
38 L.J.Q.B.N.S. 241, 20 L.S.N.S. 743, 17 Weekl. Rep. 1065, Cockburn, Ch. J., in
the course of some remarks which were concurred in by Blackburn, J., said: 1
agree that, where a thing is being done upon the premises of an individual or a
Company in the ordinary course of business, it would fairly be presumed that the
thing was being done by a person in the employment of the principal for whose
enefit the thing was being done.”
In a New York case it has been laid down that prima facie the person at
Whose instance and for whose use and benefit work is done is liable for all injuries
O third parties resulting from the negligence or unskillfulness of those executing
8 work ; that, unless some evidence is given as to the terms of the contract,
1t is no more proper to assume that . . . it gave the contractor an independent
employment, than that it stipulated for the work to be done under the immediate
Supervision and direction of the defendants ;”’ and that, if the defense relied upon
1S that the relation between the parties was not that of master and servant, ‘it is
always necessary to show the terms of the contract with sufficient particularity to
enable the court to determine whether the employment was of this independent
haracter,” McCamus v. Citizens' Gaslight Co. (1863) 40 Barb. 380. :
here it is a question of the effect of a complaint, the relation of master and
Servant will, as a general rule, be inferred from any allegations which merely
Show that the persons for whose negligence it is sought to hold the _defendant
T®sponsible were doing the work in question upon his property, th‘le he had
Possession and control thereof, that the work was being done with his consent
or his benefit, and that it was executed in an unskillful manner. Dillon v. Hunt
(1884) 82 Mo. 150, Aff'g (1881) 11 Mo. App. 246, where however the decision was
Put upon the ground of the non-delegable quality of the duty of a land owner so
O use his property as not to create a nuisance.” The reasoning of the Court of
Ppeals is mentioned with approval in (1891) 105 Mo. 154, 24 Am. St. Rep. 374,
168w, 516, where a new trial was ordered for the reason that there had been
fror in the admission of evidence.
The doctrine stated in the text is also recognized in Stafe v. Swayse (1889)
52 N.J.s. 129, 18 Atl. 697 (see § 23, note (a), post); Perry V. Ford (1885) 17 Mo.
PP. 212 (see same section). ' . .
M These authorities outweigh the effect of the remarks of the court in Harris v.
cNamara (1892) 9y Ala. 181, 12 So. 103, to the effect that,as the burden is on
'€ plaintiff to prove that the relation of master and servant exi§ted, no presump-
1on8 which do not arise from the evidence can be indulged in his favor.
wh In an earlier case, Rome & D. R. Co. v. Chasteen (1889) 88 Ala. 591, 7 So. 94,
€re an accident was caused by the negligent manner in which the servants of
o Person engaged in constructing a railway had operated a train, it was the
Pinion of a portion of the same court that as it was in the power of the defendant
a° Produce and prove a contract, and it had not done so, evidex'lce that the engine
itnd cars belonged to the company, and that the road was being constructed for
S benefit, showed prima facie that those employed in the work of construction
re the servants of the company, and cast upon it the burden to prove that the
Person employed had possession of and controlled the road, engine and cars, as
Contractor, and not as a servant.



570 Canada Law [ournal.

for, and the industrial status of the person engaged, have been
disclosed by the testimony (4). In fact there is express authority
for the rule that, in some states of the evidence, the contrary
presumption will prevail and enure to the advantage of the
defendant (¢).

\

(5) That this statement is fully as favourable as the authorities warrant to t_he
party who relies on the theory that, under the given circumstances, the relation
was that of master and servant, is abundantly manifest from the cases cited i
the ensuing sections.

An instruction is erroneous which would authorize the jury to assume that 2
man employed to take charge of a stable and train his employer’s horses was
necessarily a servant. Arasmithv. Temple (1882) 11 Ill. App. 39 (trainer assaulte
a man hired by him). Discussing the question how it is to be ascertained in suc
cases as the one under review that the employer has not the right of control, th‘;-
court said: ¢ The contract in terms makes no provision in relation to it.
necessity, therefore, resort must be had to circumstantial evidence; the parties:
the work, and such other facts shown as would naturally lead us, in the light,®
our general knowledge of men and business, to inter their intention.
example, if the contract disclosed nothing more of what was to be done than
that it was to work on a farm, the natural inference from the simple circumstan®
that nothing more was specified, in the light of common knowledge of the variety
of work to be done on a farm, would be that the employé was to be directe
from time to time what to do and how to do it. So, if it were to work at plow“‘.g’
or ditching, or fencing on a certain farm; for there would still be nothing deﬁﬂ‘te
in respect to the time, place, amount or style of the work, and as to these t
party for whom it was to be done would naturally be expected to direct. '
however, it were to plow a certain field for the next corn planting, to b_“‘ld.x:
certain described fence, to dig and complete a well, as specified, or the like, lr
would present the case of a contract for a ‘specific job,” where the em'Pl"Y,ets
might be interested only in the ‘result’ and quite indifferent to the mode of ! a
accomplishment. Here it might be difficult to form a satisfactory conclusi®
upon the point in question from this circumstance alone. But the further faCe
that the job was such as to require for its accomplishment some special knowledg®
and skill, falling within ‘a regular independent employment’ or ‘distinct calll“gi
which the employé followed as a business, would raise some probability !h?.t
was intended to leave to his judgment, to be exercised on his own responSlb‘hg{;
the means, the manner of using them, and all the details of the work- T it

probability would be increased by the additional fact that he was to be paid ,for d
a ‘gross sum;’ and still further, “if he used his own tools and assistants ; 3931

“still further, if the employer neither had nor pretended to have the ,pecld
knowledge or skill required ; and might become a clear belief, if it also ap'peafcy
that during the progress of the work he did not in fact, though present, give al}n
directions in regard to them. These and other like circumstances appeaf‘“g;-la
different cases have come to be recognized as indicia of the character © 18
contractor, and have been gathered up by courts and text writers into definiti®
to distinguish it from that of a servant. No one, perhaps, is essential 0 it e
conclusive of it, but they all tend to establish the one fact which is decisive)
namely, that as to the act in question the employee was not subject t0
control and direction of the employer.”

In a Michigan case the nature of the employment, and the occupa
person employed are mentioned, arguendo, among the factors which
the nature of the relation between the parties to any given contract.
Sanborne (1853) 2 Mich. 519, 59 Am. Dec. 209.

BLJO-F

(©) In Welfare v. London, B. & S.C.R. Co. (1869) L.R. 4 Q. B. 693, d%)' .
N.S. 241, 20 L.F.N.S. 743, 17 Weekl. Rep. 1065, where a person was ijure=
plank which was let fall by a workman engaged in repairing the roof of & ine
way station, Cockburn, Ch. J., remarked that, if it were necessary to eterm

tion of t.he
determin®
Moore ¥
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12-—Independence of eontract usually inferable where it is for the
performance of an entire ptece of work at a specified price.—The
adoption of the conception of an independent contractor, as it has
been explained in §§ 6, 9, ante, may be said to entail, as a neces-
sary consequence, the acceptance of the doctrine that, where the
substantial effect of the evidence is that the person employed was
engaged in some occupation which might in a reasonable sense be
described as distinct, and that he undertook to execute a particular
piece of work for a specified price, calculated with reference to the
quantity of work actually performed, it is, as a general rule, an
inference in pcint of law, that the employer did not intend to exer-
cise any control over the w .~k while it was in progress, but merely
reserved the right to reject the results produced thereby (a). The

the question, whether the workman was the servant of a contractor, the court
would have 1o consider whether the case was properly withdrawn from the jury
on the ground that the plaintiff offered no evidence to show that the workman
was a servant of the company, anc after adverting to the general principle
already stated in the text, proceeded thus: *“But in the case of work of this
description, it seems to me that that principle would not apply, because it is a
matter of universal knowledge and experience that in a great city like this
persons do not emplov their own servants to do repairs to the roofs of their
houses or buildings : they employ a builder whose particular business it is to do
it. That being a matter of universal practice, and of universal and common
knowledge, I think this is a circumstance where the judge ought w take into
account in determining whether there is evidence to go to the jury or not; but |
do not think it is necessary to decide this case on this particular peint.”

In order to charge an undertaker with liability for the negligence of the
driver of a carriage at a funeral it is ool enough & show that the latter was
engaged by the former to furnish and drive the carriage. It is also necassary
that some specific evidence should be given which tends to show tha: the
employer had the right to control the driver, Bonitace v. Relyea (1868) 6 Robu,
»1 Evidence that a city had a contract with the person who piled lumber on a
street for the purchase of the lumber is sufficient to authorize a charge on the
law respecting the liability of an owner to third persons from the negligence of
an independent contractor, although the terms of the contract do not appear,
since, if there is anything in the terms of the contract tending to show the
relation of master and servant between the city and such person, the party
asserting that such was their relation should offer evidence to prove it. Evans-
willev. Senheim (1808 151 Ind. 61, 31 L.R.A, 734, 5t N.E, 88, Denying Rehearing
10 47 NLE. 634, 41 L.R.A, 728, 151 Ind. 42,

{a) When a person ‘' enters into ¢ ntract with competent contractors, doing
an independent business, who agree to furnish the necessary materials and
labour and make the entire improvement according to specifications prepared in
advance, for a lump sum, or its equivalent, they are not the servants or agents "
of the contractee, but are independent contractors. Uppington v. New York
(1901) 165 N. ¥, 222, 53 L.R.A. 550, 59 N.E. g1.

Under § 1799 of the French Civ. Code (which is in force in Quebec and
Mauritius), masons, carpenters, locksmiths, and other workmen, who make con-
iracts by the job cn their own account are deemed to he contractors for the kind
of work they undertake, and subject to the rules prescribed with regard to that
class of employ4s.

e o
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decisions which illustrate this doctrine are collected under con-
venient headings in the subjoined note (4).

(8) (1) Persons engaged in construction or other work on railways.—In Steel v-
South-Eastern R. Co. (1855) 16 C.B. 550, there was evidence to shew that the
work was being done under the superintendence of one P., the defendants’ sur-
veyor, who furnished the plans ; but one E., the foreman of one F., a bricklayer,
stated that the work was done by him and the men employed by him, under 2
contract between F. and the company. Upon his cross-examination, the witness
said that he had orders, from P. to go on, that P. was the person who told him
what to do, but that he was the respoasible person to determine in what manner
that which P. directed him to do should be carried out. It further appeared, that P-
had directed the witness to do the work in a certain manner, and that the injury
resulted from the workmen having disobeyed this direction. It was held that the
trial judge had properly directed a non-suit on the ground that F, was an inde-
pendent contractor.

Provisions in a coatract, which shew that a construction company was to
survey and locate a line, procure the right-of-way, build the roadbed, tracks,
bridges, side tracks, etc., and equip the same with engines and cars in accO{d’
ance with certain specifications, implies a condition of things which necessarily
makes the construction company an independent contractor, so far as the prov-
isions of the contract furnish a rule for classification. St Lowis Ft. S. & W.R.
Co. v. Willis (1888) 38 Kan. 330, 16 Pac. 728.

A person who contracts to build the roadbed of a railway ready for the
superstructure according to the terms of the agreement, and to deliver it over
on a certain date, and who, in doing the work, employs his own hands and teams,
and furnishes his own material, implements and tools is prima facie an indepen~
dent contractor. McKinley v. Chicago, S. F. & C. R. Co. (1890) 40 Mo. App. 449

The inference that a railway company intended to reserve the right of cof”
trolling the construction trains'of a contractor who agreed to lay its track at
the rate of a certain number of miles per month, cannot be drawn from a rrov-
ision that the company is ‘* to furnish all motive power and cars, and operate the
construction trains.”  Miller v. Minnesota & N.W.R. Co. (1888) 76 Iowa, 655: 14
Am. St. Rep. 258, 39 N.W. 188, The court observed that the word ¢ operaté
was, as the general tenor of the contract shewed, not used in the general sens®
common to all the acts necessary to the use of a railroad by moving trains over
it, but in the restricted sense that the necessary force was to be furnished t0
move the train over the road at such times as directed by the contractors.

A person employed by a railway company to pump water out of an excava”
tion by means of a portable steam engine is an independent contracter, where
neither the company, nor any of its employees has the right to operate the
engine or to interfere in the manner of its operation, or to direct the owner ho
or when it shall be operated ; and the only right the company has in respect, to
the matter is to require the owner of the engine to accomplish the end of keeplﬂ%
the water down to a certain level. Wabash, St. L. & P.R. Co. v. Farver (1887
111 Ind. 195, 60 Am. Rep. 696, 12 N.E. 296.

A man who undertakes for a lump sum to repair a wharf belonging to.;
railway company, and is not controlled or interfered with by his empioyer whi
the work is in progress, is an independent contractor. Brunswick Grocery Co. V-
Brunswick & W.R. Co. (18¢8) 106 Ga. 270, 32 S.E. 92, 71 Am. St. Rep. 249

So also is a man who undertakes to supply at a stipulated price per cor
wood which a railway company requires for fuel. Zeavitt v. Bangor & 4. &
(1897) 89 Me. 509, 36 L.R.A. 382, 36 Atl. g98.

See also the cases cited in §§ 15, 17, post. - s

(2) Persins who undertake the construction of entire buildings or s[)etiﬁtpa"t’o.re
thereof.—A person with whom a contract is made for the erection of an f?“"an
building, and to whom the premises are surrendered for that purpose, 1° 4
independent contractor. Scammon v. Chicago (1861) 25 Ill. 424, 79 Am. Dec"l:‘;}?a!
The Court said: “ Were those contractors the servants of the owners? bour
they are not seems to us apparent. They were not bound to perform the 1abo
under the direction of the owners, or their agents, but under their contract.

d the
> (0.
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Was not to them that the contractor looked for directions, but to the agreement.
They were bound to furnish the materials and labour, and complete the building
within a given time, and the owners had no right to control the selection of th.e
materials or direct when the work should be performed, but only to look to the{r
Contract for its performance in pursuance to its terms, conditions and speci-
fications.”

One having an entire contract to erect a building according to the plans and
specifications furnished to him by the owner, who has nothing to do with the
work, or employment, or payment or hiring of hands, is an independen_t con-
tractor, Crenshaw v. Ullman (1893) 113 Mo. 633, 20 S.W. 1077 Wiese v.
Kemme (1897) 140 Mo. 289, 41 D.M. 797. .

One who contracts to build a house, and undertakes to furnish thq m'atenals,
make the excavation, build the walls of the foundation, put up the building, and
complete the work, replacing the plank removed from the sidewalk, etc., w:!hm
a specified time, and in a specified manner, and for a stipulated compensation,
15 an independent contractor. Clark v. Fry (1858) 8 Ohio St. 358, 7z Am.

ec. 590. .
. Where a superintendent chosen by a school district to superintend certain
IMprovements in a school-house is only authorized to direct the person employed
in respect to the manner in which the work is to be executed, the latter is an
‘I'{‘dependent contractor. School District v. Fuess (1881) g8 Pa. 600, 42 Am.
ep. 627.

Thgplaintiﬂ' and defendant being owners of adjoining lots, the latter built a
wall upon his lot, along the boundary line between them ; the same being con-
Structed for him by D. and C. under a written contract at a specified price calcu-
lated with reference to the quantity of work done. The defendent furnished the
Materials only, but employed no workmen and exercised no control over them.

eld, that the relation of master and servant, or principal and agent, did not
exist between the defendent and those by whom the wall was constructed.

enedict v. Martin (1862) 36 Barb. 288 (error to exclude from the consideration
of the jury the question whether the action was not barred on this ground).

One engaged in the construction of a building who employs and pays th'e
laborers himself, without being under the control of the owner of the building, is
an independent contractor, though he is to be paid a percentage on the cost of
erection. Whitney & S. Co. v. O’ Rourke (1898) 172 Ill. 177, 50 N.E. 242.

A contract couched on the following terms was held to indicate on its face
that the employer did not, in any respect, retain control of the work as to the
method, time or place of its execution, but only as the result accomplished :
* We will pay $3.60 per ton for the erection of the structural iron work, not
Including stairs, on our order No. 131 for Gluck Brewing Company, you to erect
the same in a satisfactory manner, according to plans, to bolt all lintels together
as required, and paint all material one coat when not already pamte.d.. Itis
understood that you are not to take the material from the place where it is now
Piled. You are fo make out your pay rolls, and we will pay the same on regular
Pay days at the office. If you want to discharge a man, Weé will pay him on
Presentation of regular discharge slip by you: It is understood that we are to
furnish all 1ools and paints.” Klages v. Gillette-Hersog Mfe. Co. (1902) 86 Minn.
458, 70 N.W. 1116. But from a consideration of all the evidence surrounding the
Making of the contract the court was of the opinion that it did not conclusively
appear that the true relations of the parties were defined by the writing.

The employment is independent, where a landowner agrees with one person
he entire granite material needed for a building, and with another person for
e rest of the material and for work necessary to complete the building and
Slructures required, and had nothing to do in respect to the W?fk, except to see
that it was done according to the terms of the contract. MartinV. Tribune Asso.
(1883) 30 Hun, 391. .
b A corporation, owning a lot, entered into a contract for the erection ofa
Uilding thereon, by the terms of which one Downey agreed to take entire
Charge of all the work,...to make all contracts for the various department§ of
York required, . .to see that the contracts ertered into are h9nestly angl faith-
ully kept,” to be * responsible for all loss or damage from acf:ldents during l.he
Sonstruction of the building,” and to take all proper precautions for the avoid-
ance of such accidents, Through Downey the corporation thereafter made a

fnr t
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contract, containing similar covenants of indemnity, with sub-contractors named
Weber for the mason work and scaffolding, and with a large number of other
contractors for all the other work upon the building. Discussing the contenticn
that an injury caused by the negligence of one of the workmen was imputable to
the tract society, because it was the owner of the premises, the court said :
“ The evidence shows that it had made contracts with other parties for the entire
construction of the building. Downey, hy the terms of his contract, was not the
agent of the society in the censtruction of the building, but an independent con-
tractor within the meaning of the authorities, and the society had no controlover
the details of the work, or over the workmen employed in the building, the
erection of which it had surrendered to Downey and the other contractors.
Wolf v. American Tract Soc. (1898) 25 App. Div. g8, 49 N.Y. Supp. 236.

D., being the owner of a city lot, employed R. to draw plans and superinteqd
the erection of a building thereon ; R. drew a plan, to which D. assented ; he pas
R. a commission on the value of the building, R. having no interest other than £0
have the work done well, D. paid for the materials and the bills for all the work-
men upon orders from R. R.employed T., a master bricklayer, and two car-
penters ; T. employed the journeymen bricklayers and hod carriers. Held, That
R. ;n;l T. occupied the position of independent contractors. Deford v. State(1868)
30 Md. 179.

A wife authorized her husband to have a house erected for her on hef
separate property. The husband let the contract for brickwork to a contractors
for a stated consideration; ‘“ said work to be done in a workmanlike manner-
He assumed no control over the employés of the contractor of the method ©
construction, He paid the contractor, and not his employés. Held, that the
husband and wife were not liableffor injuries received by a boy employed by the
gon‘;;actor to work on the house. Simonton v. Perry (1901); Tex. Civ. App: 62

. W. 1090:

A person who contracts to put up and deliver to the owner of a building 7
elevator, fully completed and in working order, for a specified sum and accor ing
to written specifications, is an independent contractor. Long v. Moon (1891) 107
Mo. 334, 17 S.W. 810. ’ .

Acontract under which the contractor exercised exclusive control and direc
tion over the digging of the cellar of a house, the erection of the walls around it
together with the passageways into the same, and over the erection of the entire
buii;iing, creates an independent employment. Ryan v. Curran (1878) 64 Ind. 345
31 Am. Rep. 123.

The evidence showed that a firm doing business under the name of H. &,M'
were contractors engaged in jobs of the same kind as that which they were doing
when the accident occurred, that they had undertaken to excavate for the foun-
dations of a building for one R. ; that they were to be paid a percentage upon t ¢
cost of the labour ; that they employed and paid all labours themselves ; tha
they alone exercised supervision of the work ; that plaintiff was employe
them as a day labourer about the work at the time he received the injury co'ml;
plained of. 1t did not appear that, after the making of his agreement wit
M. & H., R. had any connection whatever with the excavation which was ‘be'"g
done, further than to pay them the stipulated price when the work was finishe:
IS-IOeII(lil. thSat R was not liable for the negligence of M. & H. Hale v. Johnson (:875)

. 185. . :

Piaintiff and defendant occupied buildings which were separated by hz
passageway about six feet wide, the dividing line of the properties being 1? t
centre of the way. Water ran through the wall of defendant’s building into the
cellar, and it employed a man to repair the wail. The one so employed sent xts
workmen, who dug up the ground in the passageway, and left it so piled fha‘;
when a storm occurred, water was turned into plaintiff’s cellar. In answe’ to
the contention of the defendant, that Sawyer, the person employed, was 2 €©
tractor, the auditor reported as follows : ‘‘I do not find that said Sawyer ma
any contract with the defendant, to stop the water from running into its
but I find that said Sawyer did the work under a general employment,
to receive a reasonable compensation therefor.” The following sentenc€ =
formed part of the report : ‘‘ It did not appear that the defendant gave any dire d
tions about the work done by Grenier, but left the method of doing the W.‘“'k aﬂrt
stopping the leak to his judgment.” Commenting upon this report, the cou




Independent Contractors. 575

—

said: “ The language of the auditor, when he says: ‘I do not find that said
.SaW.Yer made any contract with the defendant to stop the water from_ru_nnmg
Into its cellar,’ would seem to mean ‘no contract in writing.” But this is not
!mportant. There was clearly a verbal contract either to stop tl.le water from
Tunning into the cellar or to try to stop it,—and it is immaterial which—for
Wwhich Sawyer was to have a reasonable compensation. Ia carrying out this
contract, the plaintiff was injured by the negligence of the servants of Sawyer,
Who were hired by his representative Grenier. The defendant qe!ther hired
these servants nor was under any obligation to pay them. It exercised no con-
trol over them, nor, so far as appears, had any right to exercise such cpntrol.
The method and manner of doing the work was left entirely to the skill a.nd
J“dgment of Sawyer, who on the facts found does not appear not to have béen
an independent contractor.” Dutton v. Amesbury Nat. Bank (1902) 181 Mass,
154, 63 N.E. 405.

One under contract with the owner of premises to erect a wall there_on ata
Specified price per 1,000 brick is not a servant of a corporation, of which the
Owner is an officer, and which is in possession of the premises and also of the
adjoining premises, so as to impose the duty of a master upon it in respect to
Protecting him from injury from its machinery. Horton v. Vulcan Iron Works Co.
(1897) 13 A. Div. 508, 43 N.Y. Supp. 699. : .

One employed to do the woodwork on dry kilns under a contract providing
that the owner shall furnish the materials, and that the contractor shall employ
the labour and superintend the same and erect the buildings according to certain
Plagls, and receive a per diem payment for himself and each of his employees, is
an independent contractor. Emmerson v. Fay (1896) g4 Va. 60, 26 S.E. 386.

1 An artisan who makes a contract to trim the stone front of a building for a
Ump sum is an independent contractor. Matthes v. Kerrigan (1886) 21 Jones & S.
431 plaintiff who was injured by the fall of a scaffold which had been hung by a
Bang of painters, and which he used by defendant's permission, held not entitled
© maintain an action on the theory that he was a servant of the defendant.
here a carpenter engaged in building a house on his own lot contracts with
a firm of brick masons to do all the brickwork, such firm employing the necessary
abor, the brick masons are independent contractors. Rickmond v. Sitterding
1903}, g Va. L. Reg., 41, 43 S. E. 562.
th A landowner is not liable for the negligence of a person who agrees to do all
the necessary excavation and all the masons’ and bricklayers’ work required in
€ construction of 2 building on his property, and who, under the contract is to
ave the care of the building and whatsoever belonged thereto during the
Process and until completon. Allen v. Willard (1868) 57 Pa. 374- g
a A man who makes a special contract to put up the iron front of a building for
lump sum which he is to receive when the job is completed is an independent
Sontractor., Peyton v Richards (1856) 11 La, Ann. 62,
inf That a mason was an independent contractor has been held to be a proper
erence, where the evidence is that the mason was employed in a single trans-
:t‘c’“ at a specified price for the job ; that by the terms of the contract he “l;as. to
h:;fomplish a certain result, the choice of means and mgthgds and detaln)ls being’
re Wholly to him ; that he was employed as a mechanic in a reg““‘_‘"d“ts’“ess’
Cognized as a distinct trade, requiring skill and experience ; that his duty Wzs
30 conform himself to the terms of the contract ; and he was not subject to the

Mmediate direction and control of his employers. Lawrence V. Skipman (1873)
onn, 586, ey qe
b Where a witness in answer to the question: ¢ Was the building erected

tlf the_,‘?efendant company ; was it erected for them ?” said : ‘‘ It was e;]recteq for
w:m' it was held that the language, although equivocal, was such 'td?t a jury
induld e warranted in inferring that the persons constructing the buil 1;118' w;re
€pendent contractors, and that a charge by which they were to}d that they
ue_!l'e_ “notbto presume in the absence of all evidence on the p'm‘nt& thatLthe
& ding was being erected under a contract,” was erroneous. Prairie State Loan
» Co. v. Doig (1873) 70 Il 52. , i “p
gen (3) Persons engaged to execute repairs or improvements on a bui mgf-— l(S a
€ral rule, where a person is employed to perform a certain kind of work, in
© Nature of fepairs or improvements to a building by the owner thereof, which

r 3 ; .
®Quires the exercise of skill and judgment as a mechanic, the execution of which
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if left entirely to his discretion, with no restriction as to its exercise, and no lim.
itation as to the authority conferred in respect to the same, and no provision ig
specially made as to the time in which the work is to be done, or as to the payment
for the services rendered, and the compensation is dependent upon the value
thereof, such person dues not occupy the relation of a servant under the contro}
of a master, * * * and the owner is not liable for his acts or the acts of hig
workmen who are negligent and the cause of injury to another.” Hexamer v,
Webb (1886) 101 N. Y. 377, 54 Ann. Rep. 703, 4 N. E. 755.

The following employés have been held to be independent contractors:

A gas-fitter who takes a sub-contract undc. a person who has contracted to
make certain alterations in a building. Aapson v. Cubitt (1842) 9 Mees & W,
710, Car. & M. 64, 6 jur. 606, 11 L.J. Exch. N.S. 271.

A plumber employed to execute the entire job of repairing a cistern in a
house.  Alake v. 1oolf (1898) 2 Q.B. 426.

A man who makes a contract with his employer to furnish all the material,
and do all the work, and to complete certain specific alterations and improve-
ments, to the satisfaction of the defendant, for a fixed and a certain sum to be
paid to him. Conners v. Hennessey (1873) 112 Mass. g6.

A plumber, where he is lett to exercise hiv ova discretion, Burns v,
McDonald (1894) 57 Mo. App- 599. .

A plumber who has a right to send, and does send, a subordinate to do the
stipulated work., Bennett v, Trusbody (1885) 66 Cal. 50y, 56 Am. Rep. 117, 6 Pac,
329.

One who contracts to do the plaster work for a persori who has taken a
contract 1o execute certain alterations in a building. Mclean v. Russell (1850)
12 Sc. Sess. Cas., 2nd series, 887, 22 5¢. Jur. 394

A scaffold builder employed by a painter to construct a scaffold tor the use
of his servants, Devlin v, Smith (1882) 89 N.Y. 370, 42 Am. Rep. 311.

See also Weifare v- London B & S.C.R, Co. (1860) L.R. 4 Q.B. 696, cited in
§ 11, notes (a), (¢}, ante. 38 L.J.Q.B.N.S, 241, 20 L.T.N.8. 743, 17 Wecki. Rep.
1063,

D.-\ mere contract to do certain work in repairing a house for a - pulated
price, does not create the relation of master and servant so as to relu:\'e the
personal representative of the one for whom the work was done from liability {or
work performed after his death, even though the house is specificaily devised and
the personal representative has no interest therein.  Awsseli v. Buckhout (1893)
87 Hun. 46,68 N.Y., S.R. 150, 34 N.Y. Supp. 271. Dykman, ] , dissented on the
ground that the contract was dissolved by the death of the contractee, (Lacy v.
Getrman, 119 N.Y. 112) and that the administratiix was liable only for the amount
die when that death occurred. .

(4) Architects.—As building operations are ordinarily conducted, the architedt
acts as the agent and representative of the person for whom the work is being
done, See, tor example, Campdell v, Lunsford (1887) B3 Ala 312, 3 So. 322
Schawarts v. Gilmore (18671 45 L. 338, 92 Am. Dec. 2275 Slater v. Mersercau (1876
64 N.Y. 138; Ridgeway v. Downing (o (1900) 109 Ga. 501, 34 S.E. 1oz Schoeol
District v. Fuess (1381} o8 Pa. 600, 42 Am. Rep. 627, But he ig an independent
contractor if he merely prepares the plans and specifications for the work, and
does not afterwards supervise its execution on behalf of his emploser.  Pifcher v.
Lennon (18061 12 App. Div. 356, 42 N.Y. Supp. 150 Rurke v, I(c'l.:l:d Ut)m)Al66
N.Y. 3035, 590 N.E. g14. In the judgment of the Supreme Conrt in the last C‘lltd
case (see (8o 26 App. Div. 487, 50 N.Y. Supp. 36a, (1g0e) 47 App. Div, 428, 62
N.Y. Supp. 453) the architect wis assumed 1o be the agent of the owner ; but it
was held that he had exceeded his auvthority in modifving the plans and soecifi-
cations without the assent of the owner.  Still more is he to be considered to he an
independent contractor where he undertikes to execute the entire work as well
as to draw up the necessary plans, Boswell v, Loird (1857) 8 Cal. 4o, 68 Am.
Dec 345 :

(3) Persons doing work cu bridges,— That the negligrnce of a compaay em-
ploved 1o senlace a broken shoe on 4 city bridge was not imputable to the oty
was held to be a necessary inference, where the only evidence of any action on
the part of the defenaant was that one o its alderman, who was a member of ity
strcet committee, directed the company to have new and heavier shoes cast an
placed under the bridge ; and it was pot shown that any directions were given
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as to \he manner in which the work was to be doae, as to the persons who should
be employad to do it, as to the means to be used in removing the. old shoes and
replacing them with the new ones, or as to the manaer in which the bridge
should be supported while this was done. Wood v. Watertown (1890) 58 Hun.
1t N.Y. Supp. 864. This case was recently cited in Scanlon v. Watertown
(189'7) 14 App- Div. 1, 43 N.Y. Supp. 618, as being a correct application of the
ral rule.
ene(6) Persons engaged in other Minds of construction work.—The independence of
the contract is inferable, where tiie person employed undertakes to perform the
work of diverting a creeck at a c.utain price, according to the employer's plans
and to the satisfaction of his engineer ; to provide machinery and materials, pay
! wages, give personal attendance, recompense !andowners for injuries done by
his neglect or mismasagement, and indemnify employés for actions in respect
thereof. Allen v. Haywood {1845) 7 Q.B. 960, 4 Eng. Ry. & C. Cas. 104, 15
L.J.Q.B.N.S. 99, to Jur. 92.

A person who agrees to construct a dam by such methods as he may think
proper or expedient, is an independent contractor. Boswell v. Laird (1857) 8 Cal.
469, 68 Am Dec. 345. . . . .

One who contracts with a city to excavate a reservoir, ard do the preliminary
work, using his own men, teams and material, and adopting his own method of
doing the work, without interference, or the right to interfere on the part of the
city, is an independent contractor. Groesbeck v. Pinson (1899) 21 Tex. Civ. App.
44, 50 S.W. 620, . . . .

(3) Persons undertaking various kinds of Work on Highways.—A contractor
who has undertaken to exca ate the sewer for a city, ani, though directed by
the citv officers to perform it, is doing it with workmen employed by himself,
without interference from the city officers as to the mauner or details of the
work, is an independent contractor. Charlock v. Freel (1891) 125 N.Y. 357, 26
N.E. 262, affirming (1888) 50 Hun. 395, 3 N.Y. Supp. 226.

A., having obtained a license from the borough authorities to lay a water-
pipe in tbe street, contracted with B., for 825 [a specified sum], to dig a ditch in
a borough street and lay the pipe, A. to furnish the pipe and boxing, but to have
no further connection with the work. In an action against A. to recover
damages for an injury caused by B's. negligence in leaving the ditch unpro-
tected ; it was held that B. was an independent’ contractor. Smith v. Simmons
(1883) 103 Pa, 32, 49 A. Rep, 113.

A person who agrees to provide the materials and construct a sidewalk in
front of the premises ot an employer, wiio retains no power to direct the manner
or means of doing the work, is an independent contractor. /ndependence v.
Slack (1893) 134 Mo. 66, 34 8.W. 1094.

That the contract was an indeperdent one was held in a case, where a firm
engaged in work of that description, agreed to lay a granite pavemant for the
defendant. Schweickhardt v. St. Louis (1876) 2 Mo. App. 371.

A person wio undertakes for a specific sum to repair a highway is an inde-
pendent contracior.  Shute v. Princefon Twp. (18g4) 58 Minn. 337, 50 N.W. 1050.

The plaintiff, a stonemason, contracted with the selectmen of a town to
widen a certain highway in the town, by removing out of it a ledge of rocks, tor
which services they stipulated to pay him a certain amouvnt of money. The stones
were to be his, except so far as they might be wanted to build and complete a
wall by the way-side, A few months afterwards the plaintiff and his men got sut
aquanuty of the stones by blasting. These st aes being in his way and obstruct-
ing the work, he found i« necessary to remove them, for which purpose, as weil
asto get a job as a mason, he proposed to the defendants who owned a mill
close by, to build for them a dam and breakwater, with the stones on hand and
such as he might subsequently biast out.  To this proposition they assented, and
232 compensation agreed to pay him for his own services and the work of his
men, by the dav, computing their time while getting out, carting and laying the
Mtone.  The defendants were to firnish the powder and cement, and a derrick at
the place of the dam, While the execution of the plaintiff’s contract with the
selectinen was in progress, one of his men, by an overcharge, blew a rack of som»
two tons npon the mill of one S, crushing in the roof, and doing other damage-
For th!jthe plaintiff had been sued and compelled to pay damages, and now
sought indemuity from the defendants, insisting that he and his workmen were

!
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hired servants and agents of the defendants. But the courts said: «« We are
not able to see anything to justify such a claim. There was not clearly the rela-
tion of master and servant between the plaintiff and the defendants. The defen-
dants had no control or supervision over the plaintiff’'s work in blasting this
ledge of rocks under the contract with the town of Vernon, and they couid not
have interfered or arrested the progress of the work had they desired to do 80
The plaintiff himself had the sole control and oversight of the work, hired b
own men, as many as he pleased, set them to work as he pleased, and dismisse

them if they did not serve him with fidelity. He was in no degree a hired ser-
vant of anybody. He had bound himself to remove the ledge, and to the defen-
dant he had bound himself that the stones should be laid in their dam and break-
water. In getting them out he can order the blasting here or there, one day or
the next, in greater or lesser quantities, with powder ot otherwise, according t©
his own judgment and interest, if he but got the road cleared in time, subject t0
10 other man’s will or direction. The fact that the plaintiff was to be paid by the
day makes no difference, we think, though in a case of doubt this circumstanc®
would have weight. On the whole we see nothing to distinguish this case from
the ordinary case of a mechanic or master builder who agrees to furnish materia S
and build a house, and who is to be paid for his work by the day instead 9
receiving a gross sum for the job; and such a contractor is in no proper sense
al.)hireg servant or agent.” Corbin v. American Mills (1858) 27 Conn. 275, 71 Am-

ec. 63.

(8.) Persons operating mines—The lessees of a shale-pit had contracted with 2
separate party to work the shale for them on being paid a contract price per ton
on the output delivered at the pit-head. This separate party was to supply neceS;,
sary furnishings, maintain the machinery and fittings, etc., and pay the wages o
the men employed. He was also to be liable for allaccidents, and to satisfy ma
self, before commencing to work, that the shaft and all fittings were safe, 29
was specially contracted that he and the lessees were not to interfere with oné
another's workmen. Held, that the party so agreeing to.work the shale was 2
separate contractor, and that the lessees were not fiable for injury sustaine n
his service by workmen, employed by him—that they were his servants, an
could look to him alone for reparation.” Grant v. Shaw (1872) g Sc. L.R. 254-

The owners of a gold mine are not liable in a case where a servant I8 th
employ of a person who has taken a contract for the stoking is injured by t d
negligence of the servants of a person to whom a contract for the trucking anh
%u]ingl‘hlazs bgen let. Martin v. Sunlight Gold Min. Co. (1896) 17 New Sout

ales L.R. 364.

One who contracts with a mining company to break down rock and ore for
a certain distance to disclose the vein, at a stipulated price per foot, the compﬂniyt
to furnish steam drill and keep the drift clear of rock, as the contractor b‘:"ke ,
down, was held to be an independent contractor. Maykew v. Sullivan Min-
(1884) 76 Me. 100. ot

The inference that an injured person was the servant ot the defendants Ca“hna
legitimately be drawn from evidence to the effect that his immediate employer "~
agreed to get ore in the defendant’s mine, and deliver it to them upon s
furnished by them at a specific price; that he was to furnish his own labouf ?ooof
and other appliances for executing the engagement, and the means and deta! §
its execution were subject to his own exclusive control and management; tha;em
was to select and employ his own assistants, as many as he chose, and pay t fen-
such wages as he saw fit to agree to pay; and that with these means the de
dants had no concern, and had not reserved any authority or control ovef
Harris v. McNamara (1892) g7 Ala. 181, 12 So. 103 (question was whetbe?
deceased was a servant in such a sense that recovery could be had for his de
under the provisions of the Employers’ Liability Act of Alabama). o of
] A workman in a mine cannot recover for injuries received by reaso e of

negligence in its operation, where the evidence is undisputed that, at the t‘lmsive
the accident, and for some months prior thereto, the mine was in the e"‘éu aid
possession and control of an independent contractor; that he employed a9 .Pand
the workmen; that he had entire charge of and authority over the mmet’ake“
that he had received a fixed rate per ton from the owner for the CO2% Frj),
therefrom, when the same was delivered to him. Smitk v. Belshaw (1891)
427, 26 Pac. 834.
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Such contracts as the above are, it will be observed, virtually leases by which
:)he tcontraxctor agrees to do certain work on the demised premises. See § 13,

ost,

(9) Persons operating quarries.—An independent contract is shown to have
been entered into, where the complaint alleges that the owner of a limestone
Quarry permitted the employer of the injured person to operate it under a con-
traC.t under which the latter was to furnish limestone by the cask. Boardman v.
Creighton (1901) 95 Me. 154, 49 Atl. 663, affirming, (1899) 93 Me. 17, 44 Atl. 121.

(10) Persons operating mills.—In Burbank v. Bethel Steam Mill Co. (1883) 75
Me. 373, 46 Am. Rep. 400, where the plaintiffs barn was destroyed by fire com.
Municated trom a mill which, while in the possession of a contractor, was set on

Te by the furnace of the steam engine, the court laid it down that, if the steam
engine and mill were not in fact a nuisance, when they were delivered by the
efendants to be used in the performance of the contract, and the plaintiff's injury
Was occasioned by the negligence of the contractor in not keeping them in proper
Tepair, the defendant was not liable.

(11.)  Master tradesmen and craftsmen.—A master rigger, employed by the
dWner of a sugar refinery to bring certain heavy machinery from a railroad train
into 5 refinery, was held to be an independent contractor, as he had the
Sxclusive direction and control of the manner in which the work was to be done.

urrison v. Collins (1878) 86 Pa. 153, 27 Am. Rep. 699.
tai. D another case the question, whether a master rigger, employed to do cer-

An work on a building, who hired his own men and furnished his own tools, and
Teceived g specified price per diem for the services of his men and the use of his

Ools, was an independent contractor or a servant, was not specifically decided,
gs the defendent was held not to be liable under either theory. Harkins v.

‘andard Sugar Refinery (1877) 122 Mass. 400.

On the ground that the evidence showed that the person employed to make
alrs on the roof of a church was left entirely free to do the work as he pleased,
: 138 been held that a person carrying on the business of slating roofs, and hav-
ing a shop of his own and men constantly in his employ to execute the orders
feceived by him, was an independent contractor. McCarthy v. Second Parish

1880) 71 Me. 318, 36 Am. Rep. szo.
; (12.) Persons who Jurnish teams and men to do various kinds of "wark.—The
tr‘lldel”endence of the contract was not disputed in a case where the evidence was,
wat the person by whose negligence in hauling timber the plaintiff was injured,

a8 not in the defendant’s general service, but was engaged for the particular

'ece of work in question, and brought his own horse for it. Dalfon v, Bachelor

1857) 1 Foster & F. 15. )
the: Persons who undertake to haul the boats of a coal company on a canal with
° ®Ir own captains, hands, and horses, and are paid a specified price for every ton
5702l on the boats, are independent contractors with relation to the company,

lattenterger v, Little Schuyikill Nav. R. & Coal Co. (1839) z Miles (Pa.) 309.
th ere the owner of a sawmill makes an agreement with the owner of teams,

at the latter shall haul to the mill and place on rollways logs taken from a lot,
tiom Which they have jointly contracted to cut, saw, and deliver the standing
ber, the owner of the teams is an independent contractor in hauling the logs,
of tehCOurt observed that the nature of the relation depended upon the character
upe  Afrangements between the defendant and the party hauling the logs, not

Pon the character of the agreement between them and the landowner.
inf, hat the negligent employee was an independent contractor is a necessary
a fence, where the contract, as proved, only shows that the defendant ag reed with
for an engaged in an independent employment, to haul sand for it, and to pay hn'm
Tef, Such service a stipulated price per load, and that no control over him in

Crence tg the mode and manner he was to execute the 'work he agreed to
the O'm was reserved in the contract ; and there is also testimony submitted to
di effect that there was no stipulation with the employee as to how he should
the sand. Fink v. Missouri Furnace Co. (1884) 82 Mo. 276, 52 Am. Rep 376.
°Ccu(ls) Draymen, truckmen, carters, etc.—The owner of a team and his drivers
hay PY the position of independent contractor toward a person whose goods are
pric:q by the teams under an agreed price per week, and a proportionately less
Care if both teams work less than a full week, where the owner has the exclusive

* Control, and management of the teams, and all details as to route and

Fep
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speed are left to such owner and his drivers. Wadsworth Howland Co. v. Foster
(1893) 50 Ill. App. 513, Aff'd. in (18g7) 168 Ill. 514, 48 N.E. 163,

One who does teaming work for a person who merely directs him what to
haul and where to, and leaves all details of the work to the employé, is a con-
tractor, not a servant. McCarthy v. Muir (1893) so Ill. App. s10.

The following also, when they are employed to do work at a certain stipu-
lated price, are regarded as independent contractors, unless there is speciﬁC
evidence that control was exercised over them.

A licensed public drayman, De Forrest v. Wright (1852) 2 Mich. 368.

A licensed public carman. McMullen v. Hoyt (1867) 2 Daly 271.

A truckman. Riedel v. Moran F. Co. (1804) 103 Mich. 262, 61 N.W. 2623
Kueckel v. Ryder (1900) 54 App. Div. 252, 66 N.Y, Supp. 522, Aff'd. (1g02) 170
N.Y. 562, 62 N.E. 1096. In the last cited case it was held to be an inference
of law that the contract was an independent one, where a truckman employed by
merchants to move paper from the second to the fourth floor of a warehouse not
belonging to them (such work requiring skill and judgment and being one which
the truckman is competent to perform) was given no instructions by the merchants
concerning the manner of performance, and employed other men to assist him,
paid them for their labour and sent his bill to the merchants,

The fact that a man engaged by an undertaker to drive a carriage at 2
funeral was the owner of the carriage and horses which he brought, was held to
be conclusive proof that he was not the servant of the undertaker. Boniface vV
Relyea (1868) 6 Robt. 397.

The question whether the tort-feasor was an independent contractor of a
servaat, is for the jury where there is testimony, on the one hand, that he supplie€
his own men and horses, and was hired by the hour to do all of defendants
trucking, and, on the other hand, that he was under the control of their foremaf
and subject to his orders and direction, both as to what to do and how to do ity
and that the foreman had authority over bis men. Brophy v. Bartlett (1
1 Silv, Ct. App. 575, Rev'g (1885) 37 Hun, 642. .

(14) Keepers of livery stables.—A jobmaster who lets out horses and carriage®
is an independent contractor. ZLaugher v. Pointer (1826) 5 Barn. & C. 547
8. Dowl. & R. 530, 4 L.J.Q.B. 309; Quarman v. Burnett (1840) 6 Mees & W. 499
9 L. J. Exch. N.S, 308, 4 Jur. g69.

(15) Drovers. In one civil action a licensed drover was held to be alpefs"n
carrying on a distinct employment, and therefore prima facie an independent €05"
tractor. Milligan v. Wedge (1840) 12 Ad. & El. 737, 4 Perry & D. 714, 10 L.].Q-F
N.S. 19.

The same doctrine has also being applied in prosecutions for embezzlement:
Thus where a man employed to drive pigs to a certain place approprilted the
proceeds and absconded, it was held that he could not be convicted of larcenys
on the theory that he had possession of the animals as the servant of the prose
cutor, where the evidence was that, while he was paid the expenses of the cattles
and the customary mode of the remuneration of such employees was by the day»
he was a drover by trade, and, according to the general usage with regar
drovers, had the liberty to drive the cattle of any other person. Reg. V- Y
(1849) 2 Car. & K. 985, 1 Den. C. C. 602, Temple & M. 209, 3 Cox C. C. 5S ’
14 Jur. 154. To the same effect see R. v. Siffidge (1853) Legge's Rep. (New S0
Wales) 793. v

In Hey's Case Lord Wensleydale doubted whether an earlier case (ReX, o
M Namee (1832) 1 Moody C. C. 368), in which it had been held that the pOSSeSS‘Oh
of a drover was the possession of the owner of the cattle driven, although sucs
drover was a ‘‘ general drover,” had been correctly decided—at least if he w?n
paid by the day. Another case, Rex. v Hughes (1832) 1 Moody c.C. 370.’na
which it was held by all the judges that a drover who had been emplo)fed :i of
single instance to drive two cows to a purchaser had been properly convicte er
embezzlement, was distinguished on the ground that it was a prosecution un
the statute 7 and 8, Geo. 4, chap. 29, § 47, which declares embezzlement by
servant, or person employed in the capacity of a servant,” to be felony. = ca

As between the owner of cattle and a man carrying on the business fact
drover, the relation of master and servant canuot be inferred from the mer;'bod}‘
that the cattle were delivered to him with a power of sale. Reg. V. Goo
(1838) 8 Car. & P. 66s.
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. (16) Persons who undertake various operations connected with the handling of
timbey, (See also subd. (12) of this note.) A person who agrees to cut standing
trees into lumber at a specified price per 1,000 feet, and hires and pays the work-
Men by whose labor the work is carried out, is an independent contractor.
Knowiton v. Hoit (18g1) 67 N. H. 153, 30 Atl. 346.

Testimony to the effect that the negligent person was employed.to cut down
& certain tree for the sum of ten dollars; that he employed men to assist; and that
they werd under his control and paid by him, does not even tend to show that the
!'elat‘iOn of master and servant existed between him and his employer. Zas? St.

uis v, Giblin (1878) 3 Ill. App. 219. . .

. One who agrees to cut timber on another’s land, at a certain price, and
deliver it at the mouth of a specified river, using the employer’s dams m'd!‘“’l?g
the logs, if he chooses, is an independent contractor. Carfer v. Berlin Mills
Co. (1846) 58 N. H. 52, 42 Am, Rep. 572.

The relation of master and servant does not exist, where an employer. makes
a bargain with his employé to cut all the logs the employer had on certain land,
and to deliver them to the employer at a place named, the employer having no
Interest in the running of the logs until they reached the point of delivery, z.md
not rendering any assistance, pecuniary or otherwise, in the cutting or running
of the logs. Moore v. Sanborne (1853) 2 Mich. 519, 59 Am. Dec. 209 ; Easter v.
Hay (1895) 12 Wash. 160, 40 Pac. 728.

efendants, or the firms of which some of them were members, severally, C\_lt
and placed on the ice in the R. river saw-logs, to be floated down theriver to their
Tespective mills during the high water in the spring. They or their firms,
Severally, entered into a written contract with S, & D., by which the latter
agreed to take the logs, drive them down, and put them in the booms of the
Tespective owners. Other parties also placed logs in the river to be floated

Own, and employed servants to drive them. In was held that S. & D. were
‘;gnls-a‘;tors exercising an independent employment. Pierrepont v. Loveless (1878)

WY, 211,

Whether a man employed to drive logs on a river was an independent con-
tractoris a question for the jury, where there is evidence tending to prove that

€ had the full control of the dam and the drive at the time, that he employed all

€ men and obtained all the supplies, and that the defendants were merely to
Py him a compensation for driving their logs. Carlson v. Stocking (1895) 9t

18. 432, 65 N.W. 58.

(17) Persons employed to clear land. A person who undertakes to clear a
Sertain piece of land at a specified price per acre or for the whole tract is an
'Gndependent contractor. Black v. Christ Church Finance Co. (1894) A.C. 48,

3 L.J.P.C.N.S. 32, 6 Reports 304, 70 L.T.N.S. 77, 58 J.P. 332, reversing,

Ut not on this point, 10 New Zealand L.R. 238; Threlkeld v. White (1890)

eNeW Zealand L.R. 513; Wright v. Holbrook (1872) 52 N.H. 120, 13 Am.

Pe 12, .
ab The relation of employer and independent contractor was held to ll)e :;lfetr-
w le, as a matter of law, where the defendant had leased to H. certain a:n s to
s Ork on shares, and agreed to pay the latter a specified sum per acre for clearing
O Much of the land as he should choose to clear. Ferguson v. Hubbell (1884) 97
canr= 597, 49 Am. Rep. 544. The court said: “ He (i.e. the person emPlfYted)v
b°“1d perform his contract by carting the wood and brush away from the lot, ?{r

urning it upon the lot. The defendant had no right to interfere in the “;101' .
a Ammond was to employ his own help, and he could control and direct them,

nd choose his own time, and the defendant had no right to direct or cgntrol
s"n in the manner in which he should do the work. He was, therefore, in no
chSe the servant of the defendant, so that the doctrine of !-espondeat Sélpe"?;
e uld apply, The defendant was entitled to the results ot hislabour, and cou

MOy its fruits, but he could not direct the manner in which it should be

er Ormed.,"

a (18) Persons cultivating land on shares. Such persons are not servants or

Fge"ts of their landlords. Duncan v. Anderson (1876) 56 Ga. 398. See also
€r8uson v, Hubbell, cited in subd. {17) of this note.

19} Persons engaged in scavenging work. Persons who um':lertq.ke. to

Ve in a specified manner the carcasses of all animals that may .die Wlthll:l a

Ttain city, but are not under the control of any person or body representing

tem o



582 Canada Law Journal.

the city, are independent contractors, Hilsdorf v. St. Louis (1869) 45 Mo. 94
100 Am. Dec. 352.

Where a certain person contracted with a city to carry all the garbage ?“d
refuse collected within it to some point in Lake Michigan, not less than 15 miles
from the city and there dump it into the lake, reserving to itself the right to relet
the contract in case of “improper or imperfect performance,” the persof
employed was held to be an independent contractor, on the ground that the city
had no right to control the mode or manner of doing the work or to fix the precisé
place where the dumping should be done. Kwuekn v. Milwaukee (18g6) gz Wis-
263, 65 N. W, 1030.

(20) Railway companies operating cars on private lines. Where the
defendant, a mining company, constructed and kept in repair a switch trac
over which cars were run by a railroad company to haul coal from the defen-
dant’s mine, it was held that the relation of the former company to the latter wa$
that of shipper to carrier, not that of master and servant, and that the former
was not liable to one of its employees injured by a train running on the swit¢
track. Coal Run Coal Co.v.Strawn (1884) 15 Ill. App. 347. The court, after advert-
ing to the fact that the coal company had given permission to this railrod
company to carry over its track, so far and for such purposes as it did, whethe®
by contract or mere license, and that none of the witnesses had stated any faCl
tending to prove that appellant had in law or pretended to exercise any contr®
over or interference with the owner of running and operating its train%
proceeded thus: *It handled only coal cars, and them only so far as it was
necessary in order to load them. On the other hand, it fairly appears that as to
the manner of operating and managing the train in all its details, in getting
these cars to and from the place where they were loaded, the railroad compa“’;
acted independently, with its own machinery and by its own servants. o
the train hands were in its employ. Downs, its yardmaster, gave the signal t:
move the train that ran upon the deceased, and its engineer obeyed it, bott
acting for said company in the performance of its proper independent contra®
work, which was to carry the coal for the appellant.” .

(21) Persons assisting in public enterfainments. A company which CO“e
tracts with a city to purchase and set off fireworks, for a designated sum to in
paid for the entire service, stands in the relation of an independent contractor :,
erecting a scaffolding necessary to the display of the fireworks. Heidenwag ™
Philadelphia (1895) 168 Pa, 72, 31 Atl, 1063, his

A balloonist at a pleasure resort is an independent contractor where
agreement provides that he is to furnish and pay for all the material a“d
appliances used in making the ascents, and in addition thereto is to employ "l;e
pay all of the men required to conduct the ascents, and that the owner of .te
resort is to have no part to perform except to furnish the field, pay the pri€ M
and name the hour for the ascension. Smith v. Benick (1898) 87 Md. 610 4
L.R.A. 277, 41 Atl. 56. . on-

(22) Persons conducting departments in stoves,— A contract by plaintiff to ©
duct a ‘‘department” in defendant’s store does not create the relatiof .
employer and employé so as to render the former's absence without the lattent'
consent a breach, where it treats the plaintiff as the principal of the depafm“’:ﬂ
makes him the responsible purchaser of the merchandise purchased for it, leav e
the defendant merely a guarantor, charges him with store rent and © the
expenses and with one half of all losses arising from bad debts, reserves t0
defendant, as profits merely, a commission upon net sales and interest upon the
goods purchased for the department, and requires him to render accounts t©
plaintiff. Lord v. Spielmann (1898) 29 App. Div. 292, 51 N.Y. Supp. 534 hat &

(23) Stevedores.—In several cases it has been laid down, or assumed, t load
master-stevedore who agrees, according to the usual practice, to load or ¥% nces
a ship for a gross sum, and for this purpose to use his own men and ';,\ppllg aced
is, as matter of law, an independent contractor, where no evidence is intr° ction
which tends to show that he and his men worked under the control and d;re” v
of the owner of the the ship. Linfon v. Smith (1857) 8 Gray 147; Swee Knﬂ'
Murphy (1880) 32 La. Ann. 628; Riley v. State Line S. S. Co. (1877) 29 L2 © .o,
791, 29 Am. Rep. 349; Rankin v. Merchants & M. Transp. Co. (1884) 73 Ga-

54 Am. Rep. 874. T.N.S:

In Murray v. Currie (1870) L.R. 6 C.P. 26, 40 L.]J. C.P.N.S. 26, 23 L.
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557, 19 Week. Rep. 104, Bovill, Ch.J., said: **Kennedy, the stevedore, under-
took to execute the work of unloading the Sutheriand, and for that purpose a
steam-winch helonging to the ship was placed at his disposal. The work of
unloading was done by Kennedy under a special contract. He was acting on
his own behalf, and did not in any sensc stand in the relation of servant to the
dafendant. He had entire control over the work, and employed such persons as
he thought sroper to act under him.” The language of Willes, J., is to the
same effect: ‘I am of the same opinion. Itis to be observed that thisis not a
question arising between ship-owner and charterer. The emplovment of steve-
dores has grown out of the duty of ihe owner to load and unload ihe ship. This
duty used formerly to be executed by the crew; but in dealing with large cargoes,
the exigencies of modern commerce have created a necessity for the employ-
ment of persons skilled in the particular work of stowing cargo. The stevedores,
however, are not the servaots of the owner of the ship; but they are persons
baving a special employment, with 2ntiie control over the men employed in the
work of loading and unloading. They are altogether independent of the master
or owner. In one sense, indeed, they may be said to be agents of the owner; but
they are not in any sense his servants. They are not pu: in his placs to doan
act which be intended t» do for himsesf.”

In another case a ship being discharged of a cargo of sulphur, which was
received into lighters of the plaintif through the ‘‘shoot” referred to, which was
erected by the men who actually did the work. The defendants were paid by
the merchant for discharging his ship; and the case for the plaintiff was, that it
was to be inferred from this fact that the men who did the work and erected the
““shoot” were in the employ of the defendants; but Martin, B., held that this was
not a legitimate inference, whether of law or fact; and that the above fact was
not sufficient evidence to support it, for the work might have been done by the
men under some sub-contract. Upon its being shown by the evidence of the
stevedore, who was called as a witness, that the work had actually been done
on t;:sis tooting, a nonsuit was directed. Hoodward v. Peto (1862) 3 Fost. &
F. 398.
In Pennsylvania, however, the character of the relation between a stevedore
and his employer has been held to be one for the jury in two cases, in which the
question was whether the crew of the ship aud the stevedore’s workmen were
co-servants. Hassv. Philadeiphia & S. Mail S. S. Co, (1879) 88 Pa. 269, 32 Am.
Rep. 462, following Mullan v. Philadelphia & S. Mail S. S. Co. (1875) 78 Pa. 15,
21 Am. Rep. 2. In the first cited of these cases a steamship company made 2
speciai contract with a stevedore to unload and load its vessels at New Orleans.
Neither the master of the vessel nor his crew nad anything to do with the work,
which was in the exclusive charge of the stevedore, who employed his own men
andused his own machinery and cargo pianks. A seaman on one of the company's
steamers, while on duty as a snight watchman, having stepped on one of these
planks, which tilted. he was thrown overboard and seriously injured. He brought
suit against the company for damages, which he alleged was occasioned by :he
negligence of the company's servants. Held, that the questions whether the
stevedore was an agent of the company or an independent contractor, and
whether the plaintiff was a fellow servan‘ in a common employment with the
stevedore and liis servants, were properly submitted to the jury.

(24) Construction and repasr of shifs.~—~That a '“iumper ' was an indspendent
contractor was held to be a necessary deduction from u~disputed evidence that
he employed and paid a ganﬁ of mechanics, and that by the terms of his agree.
ment he wai to erect a sperified scaffold, to grave the vessel, put on the felt, and
run «he metal, and was to reccive four cents for every sheet that went on the
ship, Rutler v. Townsend (1891) 126 N. Y. 105 26 N.E. 1017,

(25) Trausfer Agents doing business on railmay trarns.—It cannot be said asa
matter ot law that a member of a firm of transfer agents, permitted by a railroad
company to check baggage or its trains, is an employé of the railroad company
within the meaning of the Kentucky statute relating to the recovery of damages
in case of a futal accident. Mefford v. Lousisville & N. R. Co. (1893) 14 Ky. L.
Rep 327 20 8. W. a63.

(26) Contractors not within purview of stalutes relating to servants only,—This
aoie may be appropriately conciuded with a citation of the cases which illustrate
the principle, that contractors are neither entitled to the benefits conferred, nor
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12a. Liability arising from the employment of a tug.—(a) Erglish
doctrine as to the relation between the owner of a tug and ‘ts tow.—
In England the courts have taken the position that “ the tug is in
the service of the tow,” and that “the tow is answerable for the
negligence of her servant” (z). This doctrine is based on the

subject to the burdens imposed, by legislation which, upon a reasonable construc-
tion of its provisions, must be taken to be applicable only to servants.

.\ contract to weave certain goods at the house of the weaveris not a contract
to serve, within 4 Geo. 4 c. 34, . 3, 80 as to give jurisdiction to a magistrate to
commit the weaver, for neglecting his work after commencing the same. Hardy
v. Ryle (1829) 4 M. & R. 295 ; 9 B. & C. 603, (holding that a conviction cculd not
be sustaioned which was based upon an information charging that the employé
had *‘ contracted and agreed " to weave, etc.)

Bayley, J., said : ‘“ There is a very plain distinction between becoming the
servant of an individual, and contracting to do certain specific work. The same
person ma  contract to do work for many others, and cannot, with any propriety,
be said 1o have contr - cted to serve each of them.”

O the ground that an information laid under the same statute showed that
the plaintiff and defendant *- stood in the situation of contracting pariies” for the
making of the road in question, it was held that as a charge to the effect that the
plaintiff had contracted with B. to buiid a wall for a certzin price, within a cer-
ta:n time, and, having performed part of the work, refused to complete 1t, was
insufficient to sustain a conviction. Lancaster v. Greaves (1829) 9 B. & C. €28.

In a Canadian case it was held that a medical officer was not within tae pur-
view of an Act by which the salaries of ‘‘servants” and ‘‘employés” were
cxempted from attachment (37 Vict, ch. 13,8 .). Macfie v. Hutchinson (1870} 12
P.R. Ont. 167. O'Connor and Amour, ], were of opinion that, upon the true
construction of the statutes under which the defendant was appointed, his duty
v.as to exercise his professional and scientific skill and judgment independently,
fre= from the control and direction of any other person; and that he was there-
fore not a **servant " nor a clerk, zs such a position implies control und direc-
tion. They also considered that he was not an '‘employé,” since he was
appointed, not employed, to perform the functions of nis office. Wilson, C.]J.,
thought that he was embraced within the word ‘‘ employé,” but conceded that he
was not a *‘servant.”

A person who agrees to manufacture an irdefinite or specified quantity of a
certain article, for which he is to be paid according to the amount produced, and
who is not bound by his contract to do any part of the work personally, is not
within the scope of the English Truck Act. See /ngram v. Barmes (1857) 7 El
& Bl 115 afirmed Exch. Ch. 7 El. & Bl. 132; and the other cases cited in § 26,
note (a), post.

in Sleeman v. Barrett (1863' 2 Hurist. & C. 934, 32 L.J. Exch. N.S, 133,
10 Jur. N.S. 476, 9 L.T.N.S. 834, 12 Week. Rep. 411, it was held that this Act
was not applicable to a ‘“ butty collier,” i.e ,a man who contracts for the digging
of coal by the day, the ton, or the piece, and emplovs others tc assist him.

On the other hand, such a person has been held to be a “ servant™ of the
mine-owner within the meaning of the embezzlement statutes. Reg. v. Thomas
{1853) 6 Cox C.C. 403.

(8) Union S. Co. v. Owners of the ‘‘ Aracan " (1874) L.R. 6 P.C. 127.

In onc case it was argued specifically that the relation of the tug-owner to
the tow-owner was that of an independent contractor, and that the principle of
the casc of Quarmen v. Burnelf (1840) 6 M. & W. 199, was therefore applicable,
so that the tow-owner and his v+ soc, ~ould not be responsible for th 2 negligence
of the tug-owner and his servar ts.  The Niobe (1888) L.R. 13 Prob. Liv. 35. In
rejecting this contention Hannea, P., said: ‘It appears to me that the authorities
ciearly establish that the tow has, und>r the ordinary contract of towage, control
over the tug. The tug and tow are engaged in u common undertaking, of which
the general management and command belongs to the tow, and in order that she
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principle that the “ motive power” is in the tug, and the “ governing

should efficiently execute this commac . it is necessary that she should have a
good look-out and should not merely aliow herself to be drawn, or the tug to go,
in a course which will cause damage to another vessel. As Dr. Lushington has
pointed out, it is essential to the safety of vessels being towed that there should
pot be a divided command, and convenience has established that the undivided
authority shall belo g to the tow. The pilot, if there be one, takes his station on
his tow, and the officers of the tow are usually, as in the preseni case, of a higher
class and better able to direct the navigation than those of the ug, The practice
which experience has dictated has received the sarction of mar y legal decisions,
and has been recognised in the House of Lotds in Spaight v. ledcastle, 6 App.
Cas. 217, where Lord Blackburn says that it is the duty of the tug to carry out
the directions received from the ship, and of the Privy Council in The American
and The Syria, L.R. 6 P.C, 127. Although in this latter case it was held from the
special circumstances that the command belonjed to the tug and not to the tow,
I may obse: e that it is clear from the evidence in this case that it was perfectly
well understood by the captains of the tug and tow that the latter had the control
of their movements, and that it was the duty of those navigating the tow to keep
a look-out and check the tug if it were going wrong. But it was argued, that
whatever the relation of the tug and tow may generally be, they were reversed
in this case by special circumstances : first, by the contract of towage between
the parties. But! there is nothing in the contract but a bare agreement to tow.
Secondly, by the fact that the towage was at sea with a long scope of hawser,
and that this gives rise to different duties on the part of the two vessels to those
which exist on a river towage with a shorter scope of cable. I agree that in a
towage at sea with a long scope it is more difficult for th2 tow to communicate
with the tug. If it had been shown that the *‘ Flying Serpent” had, by some
sudden manoeuvre, which those on board the ‘¢ Niobe "' could not control, brought
about the collision, I should have held the ‘ Niobe " blameless. Thus, in 7he
Stormeock, 4 Asp. Mar. Cas. 410, I held the tug to b responsible, because the
tug which was originally steering a safe course so suddenly departed from it that
the tow could not check her or follow without striking another vessel. I think
that tlie same result would follow in a river towage in like circumstances. Butin
the present case the action of the ‘ Flying Serpent ” was not sudden, and might
have been prevented by those on board the ‘' Niobe,” if they had done their
duty.

That some at least of the English judges are 10t entirely satisfied with the doc-
trine thus established is indicated by the following passege inan opinion delivered
by Hannen, P.: *‘ As to the liability of the tow it scems to have been admitted by
both the learned Counsel that the tow was resporsible for the negligence of the
tug. I confess 1 have been someswhat astonished to find to what extent that
principle has been carried by my learned predecessors. Bu. {or these decisions,
baged, according to Dr. Lushington, on conside: ation : of expedieacy, that there
should not be a divided command, I myself should have beer. inclined to think
that the decisions of the American Cou:rts establish a rule more in accordance
with my own idea of justice ; that is, the particular circumstances should be
looked 1o in each case to see whether the tu~ or tow, or both, are liable. Butl
accept the decisions of Dr. Lushington, treating the tug as the agent or servant
of the tow.”  The Stormcock (1885) § Asp Mar. Cas. 370.

In Union S. Co. v. Owners o_? the Aracan, ubi supra, we find the ‘ollowiny
exrianntion of the difference between the English and American doctrines:
‘It appears that, in the large American rivers and iahes it is usual for a tug,
which is spoken of as a public vessel, to take a number of small vessels in tow,
some along side of her, =ome astern. She assipns to each of these vesscls its
place, and they are under her direction. Under these circumstances, the
American courts have held that & vessei towed is not liable for the negligence
of the tug, because the ' governing power’ is in the tug not in her.”

The explanation thus griven of the American cases is apparently taken from
the opinion in The Relknap (1873) 2 Low. Dec. 281 ; butit will be apparent, from
an examination of the imerican cases cited below, that the doctrine which they
embody is not based wholly on the narrow grounds specified in this paisage.

s
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power” in the ship towed (4). The situation thus contemplated
is presumed to exist, unless the evidence discloses conditions

different from those which are ordinarily incident to the per-
formance of such contracts ().

The tug and the tow are sometimes said to constitute together
one vessel in the intendment of the law (). But this doctrine of
identification cannot be invoked for the purpose of enabling the
owner of a tow which is in charge of a licensed pilot to escape
liability for the negligence of the crew of the tug, on the ground
that the employment of the pilot was compulsory. The exemption
accorded in cases where the empioyment is of that character is not
applicable to the tuz as well as the tow (e).

(6) American doctrine—In America the owner of a tug s
regarded as being, under ordinary circumstances, an independent
contractor, whoge negligence is not imputable to the owner of the

tow ( /).

(&) The Cleardon, 14 Moore P. C. 97.

(¢} Such a case was held to be presented where a steamer had taken in tow
another steamer which had been disabled on the high seas, and, so far as
appeared, the ‘‘ governing power " lay wholly with the tug. Union S. Co. v.
Cwners of the * Aracan ' (1874) L.R. 6 P.C. 127.

{d) The Cleadon, 14 Moore P.C. g7.

(e) ““ The root of the exemption in the case of compu'sory pilotage is that
the pilot is not the servant of the owner of the towed ship, but a person forced
upon him by the statute ; but the relation of the owner of the ship to the tug is
very different The tugis his servant voluntarily taken and employed by him for
the occasion The law implies, when the tug is employed, a contract between
the owner or inaster of the tug and the owner of the ship tc the effect that the
tug will obey the directions of the ship-owner and act as his servant; but this
contract does not affect third parties, and the principle which exonerates the
ship in the case of the pilot does not apply to the tug It has been said, indeed,
in various cases, that the tug and the vessel she has in tow are to be regarded as
one vessel ; but this rule has only been laid down for the purpose cf rendering a
ship in tow subject to the rules of navigation applicable to steamers; in that
sense only can they be treated as one vessel The master of the tug has a
separate contract and a separate responsibility from the pilot. In one sentence,
it is by the exercise of free will that the ship takes the tug ; by compulsion of law
that she takes the pilot.” The Mary (1879) L.R, 5 Prob Div. 14.

Where a ship in charge of a pilot, whose employment is compulsory, is being
towed by a steam-tug, and the steam-tug, without waiting for orders from the
pilot, suddenly adopts a wrong manceuvre, and so causes the ship to comeinto
collision, the owners of the ship are responsible, The Singuasi (1879) L.R. §
Prob. Div. 241.

(/) In an early Massachusetts case it was held that, as the owner of a steam-
boat engaged in towing vessels up and down a river, for a certain toll or hire,
was following a trade which was as much a public :nd distinct employment as
that of freighting or carrying passengers, the owner of a ship which was being
towed was not liable for a collision caused by the negligence of the crew of the
steamboat. Sproul! v. Hemmingway (1833) 14 Pick. 1, 25 Am. Dec 3ro
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The relation which a towing company owning a tug employed tc tow a
canal boat by a charterer of such boat bears to such charterer, is that of an
independent contractor, where such company is engaged in the business of tow-
ing. McLoughlin v. New York Lighterage & Tansp. Co. (1894) 7 Mi :. 119, 27
N.Y. Supp. 248.

In the following passage from the judgment of the Supreme Court of the
United States in Sturgis v. Boyer (1860) 24 How. 110, the non-liability of the owners
of the tow is deduced from the fact that the crew are not their servants; but this
fact itself is manifestly an inference “-om the assumed ultimate fact, that the
owners of the tug are, under ordinary circumstances, independent contractors.
‘ The only remaining question of any importance is, whether the ship and the
steam-tug are both liable for the consequences of the collision ; orif not, *vhich of
the two ought to be held responsible for the damage sustained by the .ibellants.
Cases arise, undoubted.y, when both the tow and the tug are jointly liable for
the consequences of a collision ; as when those in charge of the respective ves-
sels jointly participate in their control and management, and the master and
crew of both vessels are either deficient in skill, omit to take due care, or are
guilty of negligence in their navigatio.. Other cases may well be imagined
when the tow alone would be responsible; as when the tug is employed by the
master or owners of the tow as the mere motive power tc propel their vessels
from one point to another, and both vessels are exclusively under the control,
direction, and management, of the master and crew of the tow, Fault in that
state of the case cannot be imputed to tlie tug, provided that she was properly
equipped and seaworthy for the business in which she was engaged ; and if she
was the property of third persons, her owners cannot be held responsible for the
war* of skill, negligence, or mismanagement of the master and crew of the other
vessel, for the reason that they are not the agents of the owners of the tug, and
her owners in the case supposed do not sustain towards those intrusted with the
navigation of the vessel the relation of the principal But whenever the tug,
under the charge of her own master and crew, and in the usual and ordinary
course of such an employment, undertakes to transport ancther vessel, which, for
the time being, has neither her maste: nor crew on board, from one point to
another, over waters where such accessory motive power is necessary or usually
employed, she must be held responsible for the proper navigation of both vessels ;
and third persons suffering damage through the fauit of those in charge of the
vessels must, under such circumstances, look to the tug, her master or owners,
for the recompense which they are entitled t> claim for any injuries that vessels
or cargo may receive by such means. Assuming that the tug is a suitable vessel,
properly manned and equipped for the undertaking, so that no degree of negli-
gence can attach to the owners of the tow, on the ground that the motive power
employed by them was in an unseaworthy condition, and the wow, under the cir-
cumstances supposed, is no more responsible for the consequeaces of a collision
than sc much freight ; and it is not perceived that it can make any difference in
that behalf, that a part, or even the whole of the officers and crew of the tow are
on board, provided it clearly appears that the tug was a seaworthy vessel,
properly manned and equipped for the enterprise, and from the nature of the
undertaking, and the usual course of conducting it, the master and crew of the
tow were not expected to participate in the navigation of the vessel, and were
not guilty of any negligence or omission of duty by refraining from such partici-
pation. "Vessels engaged in commerce are held liable for dan.age cccasioned by
collision, on account of the co.nplicity, direct or indirect. of their owners, or the
negligence, want of care, cr skill, on the part of those employed in their naviga-
tion. Owners appoint the master and employ the crew, and consequently are
held responsible for their conduct in the management of the vessel. Whenever,
therefore, a culpable fault is committed, whereby a collision ensues, that fault is
imputed (o the owners, and the vessel is just as much liable for the consequences
as if it had been committed by the owner himself. No such con<equences follow,
however, when the peison committing the fault does not, in tact, or by implica-
tion of law, stand in the relation of agent to the owners. Unless the owner and
the person or persons in charge of the vessel in some way sustain towards each
other the relation of principal and agent, the injured party cannot have his
remedy against the colliding vessel. By employing a tug to transport their vessel
from one point to ancther, the owners of the tow do not necessarily constitote
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(c; Liability of Harbour Commissioners—The relation which a
Board of Harbour Commissioners bear to persons who undertake
to furnish tugs for the purpose of towing ships in and out of tk=
harbour which they control is the same as that which an employer
ordinarily bears to an ind:pendent contractor ( g).

18. Liability arising out of certain other contracts of an inde-
pendent nature.—So far as regards the non-iiability of the con-
tractee for the torts of the contractor, the juridical situation is
essentially the same as that which is exemplified by the situations
so far cited, where the relations of the parties are fixed by a
contract which is not one of employment, but which contemplates
as one of its incidents, the performance of a given piece of work,
or the carrying on of certain continuous operations. To this
category belong leases of railways, which are demised with a view
to their being kept up as going concerns. In all such cases the
general rule (see Woodf. L. & T. pp. 793, et seq.), that the lessor
is not liable for the torts of his lessee, produces the same results
as if the position were considered with direct reference to the fact
that the contract is in effect one for the performance of work by a

the master and crew of the tug their agents ia performing the service. They
neither appoint the master of the tug, or ship the crew; nor can they displace
either the one or the other. Their contract for the service, even though it was
negotiated with the master, is, in legal contemplation, made with the owners of
the vessel, and the master of the tug, notwithstanding the contract was nego-
tiated with him, continues fo be the agent of the owner of his cwn vessel, and
they are responsible for his acts in her navigation.” Sturgis v. Boyer (1860) 24
How 1710 {123).

This statement of principles was followed, as being correct, in 7he Mabey
and Cooper (1871) 14 Wall. 204. See also to the same effec', The Belknap (1873}
2 Low. Dec. 2g1,

These Federal decisions override the eff:ct of an eailier one, Smith v, The
Creole {1853) 2 Wall. Jr. 485, in which the English doctrine was adopted with
respect to vessels towed in and out of harbours, and the non-liabity of the owner
of the tow was restricted to cases where canal boats or other like vessels are
towed by steamers.

(g) By an act for improving and maintaining a harbor, commissioners were
empowered to build nr provide steam tugs for towing vessels into or out of the
harbor, and to receive for the use of such vessels such reasonable compensation
as they should fix. The commissioners entered into an arrangement with the
proprietors of steam vessels to p«form this duty for them at certain rates of
charge ; the con.missioners paving them in addition a sum annually, and the
vessels being placed under the direction and control of the harbour master. A
vessel having sustained damage in consequence of the negligence and want ot
skill of the master and crew of a tug, while being towed into the harbour, the
owner brought an action into the county court against the commissioners, and -
under the direction of the judge recovered a verdict. The court, on. appeal, set
aside the verdict ; holding that the decisicn of the judge could not, upen any
““inference which could be legitimately drawn from the facts” before him, be
carrect in point of law.  Cuthberison v. Parsons 11852) 12 C. B. 304, 16 Jur, 860,
21 L.J.C PN.S. 195,
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person not in the service of the contractor (a). The same remark
is applicable to leases of mines (&), of mills (¢), and of ferries ().

Other cases in which the contract was not one of employment,
except in the secondary sense that it involved the performance of
some specific kind of work, and in which the contractee was held
not to be liable for the torts ot the contractor, are those which
irvolve sales of various commodities (¢).

(a) In Harper v. Newport News & M, Valley R. Co. (1890) 90 Ky. 359, 14 S.W.
349, the lessor company was held not to be liable, where a man was run over owing
to negligence of servants of the lessee company. For the rule in cases where
the right ol recovery depends on the validity of the lease, see § b2, contra.

(8) Samuelson v. Cleveland Iron Min. Co. (1832) 49 Mich. 164, 43 Am. Rep,
456, 13 N. W. 490.

(¢} 1t has been held that the lessees of milis in possession and control, and
operating them, cannot be held to be ‘*in the employ " of the owner and lessor,
nor can the agent of the owner and lessor be held as the * owner " or ** occu-
pznt " of the r.ills, under the Maine statute 1868, chap. 448, for throwing slabs
and refuse into Penobscot River. Siafe v. Coe (1881) 72 Me. 456.

(d) Dunca:i v. Magistrates of Aberdeen (1877) 14 Sc. L. R. 603; Bomyer v.
Anderson (1831) 2 Leigh, 550; DBlackwell v. Wiswall (1855) 24 Barb. 353,
(affirmed on appeal, see note at the end of the report) ; Norfon v. Wiswail(1858) 26
Barb. 618, cited in Crusselle-v. Pugh (1881) 67 Ga. 430, 44 Am. Rep. 724, in sup-
port of the general rule that a lessor is not liable to a servant of the lessee for
damages resulting from the negligence of the laiter, unless some duty remained
upon the lessor from a failure to perform which the injury arose.

In Felton v. Deall (1850) 22 Vt. 170, 54 Am, Dec. 61, the legislature of New
Ycrk had granted to Deall the right, for a specified time, to maintain and use a
ferry across Lake Champlain. Having established the ferry, thelicensee entered
into a contract with one H,, by which he was to keep and manage the ferry, at
his own expense of labor, for one year, The expenses of repairs were to be
equally berne by the parties, and the receipts of the ferry were to be equally
divided between them. H. further agreed, that he would not allow any but a
faithful. honest, obliging, and temperate man to attend the ferry, ard that he
would be responsible for damage occasioned by willful miscond.ict or neglect in
its management. While H, bad charge of the lerry under this contract, the boat
was upset and the plaintiff and his property injured. It was held that the con-
tract being such as to vest the occupancy and control of the ferry in H., as the
tenant rather than the servant cf derendant, the defendant was not responsible
for his acis.

{¢) Wher= a city purchases lumber and the vendor in delivering it wrongfully
piles it in the street, such vendor is not the agent of the city, but an independent
contractor, for whose negligence the city is not responsible. Evansville v. Sen-
henn (1898) 151 Ind. 42, 41 L. R. A, 728, 734, 68 Am. St. Rep. 218, 47 N. E. 634,
st N. E. 88.

The owner of a building is not answerable for the negligent mannerin which
a coal company having a «ontra<t to furnish the owner with all the coal neces-
saiy for running his machinery performs its contract in delivering the ccalthrough
a scuttle-hole in the sidewalk. Bewjamin v. Melropclitan Street R. Co. (1896) 133
Mo. 274, 34 S. W. 590.

A person who sells and delivers stone for the purpose of repairing a road is
a contractor within the meaning of the Statute of Upper Canada, 16 Vict. chap,
190, declaring ‘¢ contractors " to be liable for leaving materials 50 as to obstruct
aroad. Lennox v, Harrison (1858) 7 U. C. C. P. 406.

Compare with these decisions the ruling, that one engaged in selling and
delivering wood'to the proprietor of a mill at so much per cord is not an employé
of the proprietor so as to put him in the situation of one who takes the risk upon
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Reference may also be made in this connection to the rules
that a shipowner is not liable for the torts of one who charters kis
ship on a footing which divests him e: “irely for the time being of
the control of the ship and her crew (f,; that a bailor is not liable
for the torts of the bailee or of the bailees’ servants (¢); and that
a licensor who has surrendered to a licensee the possession of a
portion of his premises, to be used for a lawful purpose,is not
liable for injuries caused by a nuisance which the licensee has
created or suffered to exist on the proparty thus transferred to his
control (/4).

14. Reservation of a limited power of control, effect of. Generslly.
—To every agreement by which one person undertakes to pro-
duce certain concrete results for the benefit of another, there is
manifestly attached an implied condition that the latter person
shall have the right of refus’ag to accept the results finally obtained
if thev do not constitute a satisfactory execution of the agreement
As 2 matter of ultimate analysis, this conception may be regarded
as tae basis of the well-settled doctrine, that the independence of a
contract is not destroyed by the inclusion of provisions which
although they entitled the employer to exercis= a certain measure
of control, go no further than to enable him to secure the proper
performance of the work {(a). In other words, the relation of

himself of negligence in those running the mill. He stands towards the proprietor
‘“ precisaly as any other man stands who, in ¢ ansequence of his business wants,
“ad occasion to visit the mill.” Wadsworth v. Duke (1873} 50 Ga 91.

(7) Laugher v. Pointer (1826) 5 Barn. & C. 3547, 8 Dow! 2 R. 550, 4 L.J.K,
B. 3¢y, per Littledale, J., arguendo ; I11I. Kent Com. 138; Parsons, Shipping &
Adm., chap. VIII, § z; Abbott, Shipping, p. §8, et ieq.

{c) NewYork L.E. & W.R. Co, v. iNew Jersev Electric R, Co, (Sup.) 60 N. ]
L. 338, 38 Atl. 828, ARd (memo.)in €1 N. J. L. 287, 41 Atl. 1116,
The existence of this rule was assumed in R. v. Gibbs (1855) Dears C. C. 445.

(h) Gwathney v. Little Miami R. Co. (1861) 12 Ohio St. 92, where a foot-
passenger fell through a railway bridge which the public were permitted to use,
ona track which a licensee company had built to connect its own system with
that of the defendant, Whether the licensee company created the nuisance, and
had the sole possession and use of that track thence forward until the occurrence
of the injury complained of, was held tc be a question o, fact which was properly
left to be ascertained by the jury from the evidence.

(a) ** Was there a control or direction of the person in opposition to a mere
right to object to the quality or description of the work done? \Where this
element of personal control is found, then responsibility, either for malfeasance
or nonfeasance, for fault or negligence, will attacn, not only to a servant or
workman (he is alwaysliable), but to him who had the personal control over him,
who was his superior in the sense oy “he maxim 'i.e., respon eat superior] On
the other hand, if an employer has ne such personal control, but has merely the
right to reject work that is ill done, or to step work that is not being rightly
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master and servant is not inferable from the reservaticn of powers
which do not “deprive the contractor of his right to do the work
according to his own initiative, so long as he does it in accordance
with his contract ” (4).

For tae purpose of exemplifying the operation of this rule, it
will be convenient in the first place to state in extenso the effect
of a few typical contracts which have been discussed by the courts,
and afterwards to show in detail the result of the decisions dealing
with each one of the specific provisions which are found in these
or other contracts (c).

done, buv has no power over the person or time of the workman or artisan
emv'yyed, then he wili not be their superior in the sense of the maxim, and not
answerable for tkeir fault or negligence.” Stephens v. Th- rso Police Comm'rs.
(1876) 3 Sc. Sess. Cas. 4th series, 542. This statement of principles was quoted
with approval in Saunders v. Toronto (1899} 26 Ont. \pp- Rep. 263.

1t the other provisions of the comtract are such as to render the person
employed an independent contractor, he will not be converted into a servant by
the insertion of stipulations reserving to the employer *‘the right to change,
inspect, and supervise to the extent necessary, to produce the result intanded
by the contract.” Uppinglon v. New York {1go1) 165 N.Y. 222, 52 L.R.A. 550, 59
N. E. 91,

() A phrase used by Rig’b}. L.]., in Hardaker v, Idle District Council [1896]
gB 335, 353, 65 L.J.Q.B.N.S. 363, 75 L.T.N.S. 69, 44 Week. Rep. 323, 6o

In a Canadian case, Osler,J A., expressed the opinion that the )zgal criterion
for determining the question, w hether the relation of master and servant existed,
was, whether the alleged master haa the power of controlling the work which
the alleged servant was doing for him ‘‘in respect to anything not necessarily
involved in the proper doing of the work.” Saunders v. Toronis (i8gg) 26 Ont.
App. 263.

(¢} In Hardaker v, Idle Dist, Councii [18¢6] 1 Q.B. 335, 65 L.] Q.B.N.S. 363,
74 L.T.N.S, 6g, 44 Weekl. Rep. 323, 60 J.P. 196, tiie coniract uider review,
wh ch was one for laying gas-pipes, contained the follo' ‘ng clauses, among
ovvers 1—

(1) * The contractor to execute the whole of the work in the most workman-
like and substantial manner, particular attention being paid to any directions or
instructions of the inspector (of the board), which may be given by him from
time to time as the work procecds, and, if any difference of opinion shall arise as
to the de.cription, quality or quantity of materials or workmanship, or anything
relating to the works, the opinion of the inspector shall be final and binding on
all parties concerned.”

{z) * The contractor shall give or provide all necessary personal super-
intendence during the execution of the works, and shall employ competent fore-
mer. to superintend the same during their progress, and should any such foremen,
or the contractor's workmen, at any time disobey the orders of the m‘zpecmr. or
conduct themselves improperly, or be in his opmmn incompetent, the inspector
shall have full power to discharge them forthwith.”

(3) *“The inspector shall have power to stop the works, or any portion
thereof, absolutely at any stage, to enlarge, diminish, modify, alter, or vary the
works, or «ny part thereof, and also to alter or vary the description of materials
to be used from time to time, and such alterations shall not annul or m\.«hdatc
the contract, which shall, nevertheless, remain in ful; forcc and effect.”

(4) ** The care of the entire works until their completion shall remain witn
the contractor, who shall be held responsible for all accidents and damuge to
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persons or property arising therefrom from any cause whatsoever. . . . The
contractor so:ll, at his own expense, protect all walls, buildings, gas-pipes,
water-pipes, or other property which may be laid bear or otherwise interfered
with, and make good any such property which may be . . . injured during the
progress of the works or in consequence thereof ; and shall also make good ali
damage occasioned by delay or neglect, or carelessness, deficiency in sirutting,
fencing, watching, or lighting, either to the works or .o the buildings or pre-
mises adjoining or near thereto, whether such damage or detects be discoverad
during the progress of the work, or appear or become known aficr the comple-
tion thereof. . . . In case of any ciaim, action, suit, or proceedings being
brought or taken against the local board, or any of their officers or servants, in
respect of any loss, damage or injury caused by the works, or consequent there-
upon, the contractor, or his sureties, shall fully indemnify them and each of them
therefrom.”

(5) ** Where gas or water-pipes are ©und in the line of the sewers, care
shali be taken that no breakages occur. Where needful the contractors shall
place strong timbers across the trench ard sing the gas or water pipes to them
by wrought iron ch .ins of sufficient strength.”

(6) ** Where in the opinion of the inspector it ;s dsirable so to do, the con-
tractor shall lower the timbers and slings to or below the level of the adjacent
surface and build up concrete walls thereunder ; in such cases the contractor will
be paid the value of the timbers, slings, concr te and labour, provided he has, as
is herein provided, obtained the written certificate of the inspector, or his
written order, for such extra works."™

By Lindley and Smith, L. L. ]., it was held that there was nothing in the
provisions of the contract from which the existence of the relation of master and
servant could be inferred. Rigby, L. J., dissented as to this point. He con-
sidered that, independently cf the wide general provisions contained in paragraph
(1), :2), (3) and (4) it was made piain by paragraphs (5)and (6)that the defendant’s
inspector was to have full control over the means adopted for the protection of
the gas and water-pipes out of which the accident arcse. The difference of
opiuion thus disclosed is not surprising, for the coatract is couched in terms
which, to say the least, rendered it very difficult to say that the contractor could
act with greater freedom or independence than a hired servant.

In Norxalk Gas’irkt Co. v. Normalk{1803)63 Conn. 495, 28 Atl. 32, a contract for
the construction of a sewer, provided that the defendant berough swvas authorized
by its engineer, or such other person or persons, or in such cther manner 1as it
may deem proper, to inspect the materials to be furnished and the work to be
done under the agreement, and to see that the same corresponded with the
specifications. In the specifications were the foliowing provisions : That the work
should all be backed in carefully, rammed and packed in and around the sewer,
with proper tools, by trusty persons, ‘‘approved by the engincer,” and no tunnel-
ing would be allowed, ‘* except by written permission of the engineer ;" that if,
in excavating for any sewer or branch thereof, any water pipe, gas pipe, or other
obstruction be met with, that “in the judgment of the engineer should be
avoided,” then the party of the second part, (the contractors) after the same
should have been measured by the engineer, should immediately fill such excava-
tion ; that the work should be prosecuted at and from as many different points in
such part or parts of the avenues or streets on the line of the work as the engineer
might *“from time to time, during the progres. of the work,.determine”; that
plank foundations should be laid, ‘‘when necessary in the opinion of the
engineer ’; that all work to complete drainage should be done according to the
plans, etc., and “‘in accordance with all the directions of the engineer " of the
sewer committee ; that, in cases of rock blasting, the blast was to be caretully
covered with heavy timbe:, ‘' according to the ordinances of the court of bur-
gesses relative to rock blasiing, which wereto be strictly observed "'; tha certain
rock should be excavated with as little blasting as possible, and **under the im-
mediate supervision and direction of the engineer or his assistant”; that, if any
person employed by the contractor on the work should appear to the engineer to
be incompetent or disorderly, he was to be discharged immediately, ‘' on the
requisition of the engineer,” and such person was nct to be again be employed
upon them ** without permission of the engineer ”; that, if any materials or im-
nlements should be brought to th: ground which the engineer might *“ deem to be
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of improper description or improper to be uscd in the work, the same should be
removed forthwith.” Discussing the effect of this contract, the court said:
“ These provisions, and others of similar import in the contract and specifications,
certainly denote that a high degree of power, to be exercised in the supervision
of the work and to insure its performance by the contractor, was reserved by the
defendant borough %0 its agents, acting in its behalf ; and, when coupled, as it is,
with other provisions providing for the responsibility of the contractor ‘for all
damages which may happen to neighboring properties, orin any way from
neglect,” and that he shall at his own expense, * shore up, protect and make
good, as may be necessary, all buildings, walls, fences or other properties which
may be disturbed or injured during the progress of the work'—fairly indicate
tnat an intention existed on the part of the borough to reserve such control as .0
the judgmeant of its advisers was inconsistent with such immunity from liability
as it is now claimed in its behaif. But on the whole we are inclined to think that
the weight of autbority upon this question justifies us in holding that the reserva-
tion of control, being but partial, and existing in certain respects only, did not
prevent the existence of the relation of contractee and independeat contractor ;
that the general control over the work, as to the manner and method of its
execution, the oversight and direction of the performance of the actual manual
labour, especially in the particulars in the execution of which the plaintiff claimed
that the injury to its property was caused, notwithstanding the prescribed lim-
itations, remained in the contractor ; that the persons doing the work were his
servanis, not those of the defendant ; and that these considerations relating to
general control constitute the true test by which to determine whether the
relation be that of employ er and contractor or that of master and servant.”

The contract in Harding v. Boston (18935 163 Mass. 14, 39 N.E. 411, which
was also for the coastruction of a sewer, provided, among other things, that the
contractor was ‘‘to furnish all the materials except as hereafter specified, and
do all the work according to the plans and specifications " set out; that the
excavation was to be ‘* made true to the line and grade as given to the con-
tractor,” and, if the material was unsuitable for forming the bottom, a furtl.er
depth was to be excavated, ** as directed by the superintendent or inspector in
charge ;" that oniy such length of trench was to be opened at once ** as directed
by the inspector ; " that the earth excavated was ‘ to be compactly placedalong
the trench, so as to be as little annoyance as possible to abutters,... and no
obstruction to be placed upon the sidewalks; " that the trenches and banks were
to be kent lighted and fenced, a- provided in city ordinances ; that the contractor
was to De ‘' responsible for all damage arising from, or in conseguence of, the
censtruction of the sewer ;" that all sewers or drains were to be connected with
the work, ‘“as directed by the superintendent or inspector ;" that the earth was
to be removed, and the street cleaned up, as the work proceeded, ‘“ 1o the satis-
faction of the inspector ; " that certain notice was to be given by the contractor
to any railroad corporation before entering on its location, ** and every provision
for safety required by them, or by the inspector, to be complied with ;" that
certain notice was also to be given to auy street railway corporation, in crossing
or in opening trenches beneath its tracks, and the work performed so as to permit
the passage of cars, *‘ ualess by special direction of the superintendent ;" and
that the work was to be finished by a date named. The contract also contained
the following cl~uses : '* The work to be kept perfectly clean from dirt, brick-
bats. etc., as built, and the whole done to the satisfaction and acceptance of the
superintendent of sewers, and subject to his inspection and direction at all times.”
It was held that none of these provisions destroyed the independence of the
contract.

In Uppington v. New York (1go1) 165 N.VY. 222, §3 L.R.A. 550, 59 N.E. g1,
another contract for the construction of a sewer, provided that ‘ the city
engineer " was to ‘' have the right to regulate the excavation,” and not ‘* more
than 400 feet of trench ” was 10 be opened at one time without hiy permission,
while the commisioner of city works was authorized to ** change at his discretion
the amount of all the various kinds of work and materials and structures.” The
contractors were required to ohserve all the ordinances of the common council
in relation to obstructing the streets, and ‘‘in all cases of rock blastii g, the
blast " was ‘“ to be carefully covered with heavy timber, according to the ordin-
ances of the common council " rela.ing to the subject, ‘* which ordinances shall
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be strictly observed.” If any person employed by the contractor should ‘‘ sppear
to the engincer 10 be incompetent or disorderly " he . as to be discharged and
not employed again without permission, The engineer, witn the consent of the
commissioner, had power *‘to vary, extend or diminish the quantity of work
during its progress without vitiating the contract.” It was alse provided that
‘‘ all explanations and directions n-c¢ ssary to the carrying out and completing
satisfactorily the different descriptios s of work contemplated and provided for
under this contract will be given by ;aid engineer.” The city had the right te
inspect the work and matenals to se_ that they corresponded with the specifica-
tions. Any maienals cr implements brought upon the ground which the engineer
“ should deem 10 be of improper description or improper to be used in the work,”
were to be removed forthwith. The contractors were 1o have charge of and be
responsible for the entire line of work until its compieticn and acceptance, and
were not to be paid for any part thereof untii the whole sswer was firished. The
specifications also contained many provisions relating to details of the work that
are usually found in municipal contracts for the building of sewers. It was held
that there was nothing in the terms of the contract that required the conclusion
that the contractor was a servant.

In a case where the relation of a raiiway company to one who had con-
tracted for the building of the road was 1n question, the provisions upon which
the plaintiff unsuccessfully relied, for the purpose of establishing his contenticn
that the contractor was a mere servant were thus grouped together by the court:
The work was to be done *‘subject 1o the approval of the chief engineer.” The
company was to retain regularly in its service an assistant engineer to direct the
executicn of the work. Toe contractcr was to increase the force, “whenever
required by the chief engin er.”” If ke failed to complete the work within the
time stipuiated, the company m'ght hire hands to complete it at his expense. He
was to discharge any emplovee who should, “‘in the judgment of the chief
eagineer, or assistant in charge of tha work,” be unfaithful, unskillful, or remiss
in the performance of the work, or guilty of riotous, disrespectful, or other
improper conduct. He was to be responsible for damages as between himself
and the compauy. All trees, logs, bushes, and other perishable material were to
be removed to the outer limits of the clearing or burned up. Reviewing these
stipulations, the court said: ** We suppose, if the contract had not contained
the conaitions and limitations zbove, that it could haraly be contended that
Hardin was not an indep2ndent contractor. Do thase conditions destroy and
negative that feature? e think not, for the reason that they do not appiy to the
mode and manner of having the work done, nor do thev in anv way take said
work out of the hands of H>~din [the contracior]. Tkey are nothing more than
certain rules under which the work was to be done by Hardin, and intended to
guarantee the faithful execution of the specified work. We do not see wihy one
werking under specified rules may not be an independent contractor, as without
such rules. One contracting to build 2 house, according to specificaticns and
plans drawn by an architect, and under the inspection of the architect, which is
usually the case. would none the less, be an independent contractor, because of
the presence and inspection of the architect. The point is, who is doing the
work ? Is the company doing it by its emplovés, or is the contractor by his?
The company certainiv had the right to see that the contractor was doing the
work according to the contract. and that he employad skillful and proper
laborers, and the regulations above were, as it appears to us, intended to accom-
g!?;_h this end—nothing more.” Rogers v, Florence R. Co. (1889) 31 S.C. 378, 9

.E. 1959. :

In Hughes v. Cincinnatr & S, R. Co. (1883} 39 Ohio St, 461. where the
contract contained the following provisions, it was held that the right of
direction reserved to the engineer related only to the quantity of work to be done
in the construction of the road, or to the condition of the work wher completed,
and not to the mode or manner of doing the work,

(1) The work of grubbing and clearing, excavation, embankment, is to be
done as prescribed in the specifications, and agreeably to the directions, of the
said engineer ar his assistants,

(2) Clearing. s’ ne entire ground on which embankments and excavations are
to be made, and such additional width, not exceeding £fty feet on each side, as
the enginser may direct, shall be cleared of all tree<. The fences on the line of

.
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15. Effeet of clauses relating to the supervisicn of the work.—
In applving the rule cnunciated in the preceding section the
courts have held that provisions of the following tenor mnay be
inserted in a contract without destroying its independent character:
That the employer’s agent shall have the right of supervising,
inspecting, or superintending the work for the purpose of seeing
that it is done according to the specifications (a); that suitable

the road which are not .emoved by the owner shall be cleared off by the con-
tractor and piled up and preserved for the use of the owner, on the direction of
the engineer.

(3) Earth work In grading the roadbed increased width shall be made for
passing places or s'de-tracks, ‘*at such places as the engineer may direct.”

(31 Excavation will inciude all cuttings necessary to or connected with the
railroad, *‘ and whick shall be directew by the engineer.” Excavations will be
of su-h width and depth, and with side clopes of euch inciination as the engineer
may direct.”

{5) Earth from roadway excavations is to be hauled into embankments, ‘‘as
far as the engineer directs,”” no! exceeding two thousand feet, Spoil banks are
to be so formmed as to siope backward from the roadbed excavation in such
manne, as .he engineer shall direct. Rock excavations will be fourteen feet in
width at grade, ‘‘ with such sidz slopes as the engineer shail direct.”

(6) Embankments for roadbed or for whalsoever purpose incidental to or
connezied with the construction of the railroad, and vwhich ** may be required by
the engineer in cSarge, shall be tuilt at his direction.”

{7) The form and dimensions of embankments * shall conform to the stakes
and directions of the enginzer,” nnd embankments wich will be recuired about
masonry shail be built at such timz, and in such manner, and of such material,
‘‘as the engineer shall direct.” Embankments shall be buiit of such height and
width as will, *‘in the opinion of the engineer,” leave them of full size when they
shall have become fully settled and compact. Borrowed earth to form embanx-
meats will be taken from such place as may be selected by the engineer.

18) Al of the work shall be done in a neat, substantial and workmaniike
manner, and in all respects fully completed, *‘to the satisfaction of the engineer
in charge.”

(9} The work embraced in the contract “* shall be prosecuted with such force
as the engineer may deem ad guate to its completion within the time specified ;
““and it at any time the contracior shall refuse or neglect to prosecute *he work,
with a force suficient in the opinion of the said engineer to secure its completion
within the time specified, the ergineer, or such other agent as he may designats,
may, on ten days’ notice, procee3 to take possession of, and use in completing
the work, the tools, etc., kelonging to the contracter, and employ such number
of men as may in his opinion be 1ecessary to insure the completion of the work
within the time specified, charging over the expenses so incurred to th: con-
tractor, and if the contractor shall fail to prosecute the work with an adequate
force, or to comply with the directions of the engineer in regard to *he manner
of performing it, or in any other way neglect the requiremants, of the agreement
and specifications, or if he shail do any portion of the work embraced in this
contract in an unfaithtul and uaworkmanlike manner, ‘‘ the engineer may, at his
discretion, declare this contract, or any portion or section embraced in it,
forfeited.”

(a) In one case we find the bread rule laid down that the mere right of the
defendent to supervise the work so far as to see whether it was done according
to contract does not throw the responsibility, if any, of the contractor on the
emplover. Welsh v. Lehigh & W. coal Co. (1886) Pa, 3 Cent. Rep. 386, 5 Atl. 48.

‘Itis now an accepted rule tha: supervision of suca work, (i.e. the building
a railway) may be retained without iaterfering with the independeut action or
lability of contractors who have engaged to perform it or subdivisions of it.”
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material is to be furnished, and a specified structure erected,
subject to the daily approval of the employer’s engineer (8); that
the work is to be “under the supervision and subject to the
approval” of the employer or his agent (¢); that the work is to

Larson v. Melropolitan Street K. Co. (1892) 110 Mo. 234, 16 L.R.A. 330, 34 Am. St,
Rep. 433, 19 S.W. 416,

** Although the employer may have had an agent, who supervised the work
for the mere purpose of seeing that it was done in conformity to the contract,
without interfering as to the particuiar method in which it was done or the
means by which a given result was to be accomplished, tnat would not be in law
a control and direction of the work by her, and she would not bt responsible
for the manrer in waich the work was done.” Harrison v. Kiser (1887) 79 Ca. 88,
4 5. E. 320 (language of head-note prepared by the court).

An employer canuot Le held liable for the acts of a contract merely
because his engineer has a genei .l supervision of the work, where the power of
such engineer 13 ‘‘limited to the manner of its a._comphshmcnt and the time
within which it should be finished, rather than the means 1o te used.” Edmund-
son v. Pitisburgh af. = T. Co (1883) 111 Pa. 316, 2 Atl. yoq

A contract is none the less independent because the employer’s representa-
tive has the right to see that the work is properly done. Murphy -. Oltaxa
(18871 13 Ont. Rep. 334.

In Heedie v. London & N.W.R. Co. (1839) 34 Exch. 234, 6 Eqg. Ry. & C. Cas.
184, 20 L. J. Exch, 03, a provision by which the employer re served a gencral
powct of watching the “crl\ was treated as immaterial.  In factit was not even
contended by counsel that it changed the relation of the partizs ‘o that of master
ar.d servant.

To the same effect sea the following cases: 8/, Louis A. & 7. R. Co. v, A'nolt
(1891) 54 Ark 324,16 8. V. 9; Norwaik Gaslight Co. v. .\omvalz(1893a63 Cona.
495, 28 Atl 32 Nevins v, Peoria (1886) 41 1. 502, 89 Am. Dic. 392; Prauv.

Williamsen (1872163 Ul 165 Ploneer Fireproof Lonsir. Co. v. Mansen (18981 176
I, 100, 52 N. ¥, 17 Bayer v. Chicage M. & A, K. Co. (1866) 63 11l App. 219;
Cary v. Chicazo (|8Q.,) 60 Il App. 3a1: Fitzpatrick v. Chicago &~ W. 1. k' Co.
(188G 31 11 App. 630; Cersf v. Roths hilc (1900) go Tl App. 324; New Alsany
Furge & Rolling M3l v. Cooper (18g1) 131 Ind. 303, 30 N. E. 294; Hughbanks v,
Boston Invest. Co. (1894) g2 lowa 267, 6o N. W. 640; Harding v. Bosion (1895)
163 .\lass 14, 39 N. E. 311 Go-ham v. Cross (1873) 12: Mass. 232, 28 Am. Rep.

Morgan v. Smith (1893) 150 Mass. 570, 35 N. E. 101 ; Crensham v. Uliman
(;802) 113 Mo, 633, 208, N 1077 McAinleyyv. Chicago, S. F. & (. R. Co. (1890)
10 Mo App. 345 Uppington v. New York (1901) 165 N. Y, 222, 53 L. R. A. 550,
59 N. E. g1; Hawke v. Brown (1808) 28 App. Div. 37, 50 N. ¥, Supp. 1032;
Jaskorey v. Consolidated Gas Co. (1go1) 33 Misc. 790, 67 N.J. Supp. 376 Gardner
v, Benner. (1874) 6 Jones & S. 197; Clare v. Nalional City Bank (1875) 8 Jones &
S. 103 Reed v. Altegheny 11875) 79 Pa, 300; Wray v. Evans (1875) 8o Pa, 1012
Welsh v. Parish (18921 148 Pa. 599, 24 Atl. 86; (1) Simontom v. Perry (1901) Tex.
Civ. App.) 62 S. W. 1090; Bibk v. Norfolk & W. R. Co. (1891) 87 Va. 711,

13 8. E. 163,

() Casement v. Brown (1893) 148 U.S. 615, 37 L ed. 582, 13 Sup. Ct. Rep.
672. The court said: ** This constant right of supervision, and thix continuing
dutv of satisfving the judgment of the engineers, do not alter the fact that it was
a contract to do a particular work, and in accordance with plans and specifica-
tions already prepared. They did not agree to enter generally into the service
of the companies, and do whatever their employers calied upon them to do, but
thev contracted for only a specific work. The functions of the engineers were to
see that they complicd with this contract. , . . They were to see that the thing
produced and the result obtained were such as the contract provided for.”

() Vosbeck v. Kellogg (1899) 78 Minn. 16, 8o N.W'. q57; Fafon v. Eum an
& N.A.R, Ce (1871) 59 Me. 520, 8 Am. Rep. 430; Thormas v. Alfoona & L. Valley
Electric K. Co (180q) 19° Pa. 361, 43 Atl. 215; Callan ;. Bull (18g6) 113 Cal. 593,
45 Pac. 1017 ; Alabama Midland R. Co. v. Martin (1893) 100 Ala. 511, 14 So. 3o1.
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be “done to the satisfaction ” of the employer’s representative (&);
that the employer or his agent is to have the right to reject
Improper or defective material (¢).

16. Effect of clauses providing that the work shall be done under
the direction of the employer.—Other still more striking illustra-
tions of the extent to which the courts have gone in refusing to
infer the existence of the relation of master and servant are to be
found in those cases where it is not merely provided that the work
shall be done under the general supervision of the employer or his
agent, but that whole work, or certain parts thereof, shall be done
“under the direction” of the employer or his agent (a). The
fationale of these cases is, that the question whether the person
employed was an independent contractor or a mere servant is not
to be determined by the retention of a certain kind or degree of
Supervision by the employer, but by the contract as a whole—by its
Spirit and essence, and not by the phraseology of a single sentence
Or paragraph. If the result of applying this test is to render it
Teasonably certain that the intention of the parties was to enter into
an independent contract, the words above specified will be con-
Strued as being one which relates to the results contemplated, and
—_———

(d) Harding v. Boston (1895) 163 Mass. 14, 39 N.E. 411; Eldred v. Mackia
(‘901) 178 Mass. 1, 59 N.E. 673; Powell v. Virginia Constr. Co. (1890) 88 Tenn.
2, 17 Am. St. Rep. 925, 13 S.W. 691 ; Smith v. Milwaukee Builders’ & T.
Exchange(1895) 91 Wis, 360, 30 L.R.A. 504, 51 Am. St. Rep. 912, 64 N.W. 1041.
The liability of the employer was denied, where the contractor had offered
© do the work of excavation for ‘“ $645, lump job,” and the defendaqt had
Accepted the offer in a letter in which, among the other terms given, it was
Stated that * the excavalion was to be done absolutely in accordance w.xgh the
fawing,” and ‘‘ to the full satisfaction of the architect,” and that thellmes of
€ excavation were to be given by their engineer. Hunt v. Vanderbilt (1894)
115 N.C, 559, 20 S.E. 168. .
For other cases in which similar stipulations were involved, see next section,
Rotes (c), (d). .

(e) Hardaker v. Idle Dist, Council (1896) 1 Q.B. 335, 353. 65 L-J.Q-B. N.S. 363

74 LTNS, 69, 44 Week. Rep. 323, 60 J.P. 196, (per Rigby, J., arguendo);

Gppington v. New York (1901) 165 N.Y. 222, 53 L.R.A. 550, 50 N.E. 91; Norwalk

aslight Co. v. Norwalk (1893) 63 Conn. 495, 28 Atl. 32; Fitspatrick v. Chicago &
- 4. R. Co. (1889) 31 l1l. App. 649.

() That there was at first a disposition on the part of judges to construe
:"ch a stipulation to the disadvantage of the employer may perhaps be inferred
TOm some remarks of Lord Denman in Allen v. Hayward (1845) 7. Q.B. 960, 4
g. Ry. & C Cas. 104,15 L.J.Q.B.N.S. 99, 10 Jur. 92. Referring to a pro-
Vision of the contract which required that all such parts of.the 'work as were
ot Specified and described in the contract or plans and specxﬁf:atlons sho_uld be
SXecuted in such manner as the surveyor of the works should direct, he said that
ofls Passage appeared to take power from the contractor, and keepitin !}.1e hands
t the commissioners, or their surveyor. But it was held not to be applicable to

e facts under discussion, and its actual effect was not determined.
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not to the methods employed (4). This principle of interpretation
has been deemed to warrant the inference that a contract is none the
less independent in its character, because it contains one or other
of the following provisions: That the work is to be done * under
the direction and to the satisfaction “ of the employer’s representa-
tive (¢) ; that the work to be performed “ under the immediate
direction and superintendence " of the employer’s ~~presentative,
and “to his entire satisfaction, approval, and acceptance” (d);

() For decisions embodying or recognizing this doctrine, sce Fosfer v.
Chicagn (1902) 197 11l. 264, 63 N.E. 322, affirming, (1901) 96 Ill. App. 45 Huyhes v.
Cincinnats & S. R. Co. (1883) 39 Ohio St. 461; Aidgeway v. Downing Co (1900)

“109 Ga. 591, 34 S.E. 1028; Norwalk Gaslight Co. v. Norwalk (1893) 63 Conn. 495,

28 Atl. 32; Humpion v. Unterkircher (1896) 97 lowa 509, 66 N.W. 776; and the
cases cited on the following notes.

(c) Kelly v. New York (1834) 11 N. Y. 432; Slater v. Mersereau {1876)
64 N. Y. 138; Frassi v. McDonald (18g8) 12 Cal. 400, 355 Pac. 139,
7721 Pioncer Fireproof Constr. Co. v. Hansen (1898) 176 Ill. 100, 52 N. E.
17. affirming (1897) 69 Iil. App. 659 : Foster v. Chicago (1902) 197 Il. 264,
63 N. E. 322; Jndiana [ron Co. v. Gray (1897) 19 Ind. App. 565, 48 N. E. So3;
Ridgeway v. Downing Co. (1900) 109 Ga. 391, 34 S. E. 1028.

Construing a contract which provided that the work was to be done ** under
the direction of the defendants and their architect, and to their entire satisfac-
tion, approval, and acceptance,” the court said : ** It is manifest that this
direction, approval and acceptance had reference to the time within which it
should be performed, with reference to other parts of the work, and to the
results to be accomplished, and not to the method or manner in which it
should be purformed. Defendints had no control over the men who should be
employed by either of these coatractors. They could not say who should be
emploved or who discharged. They had the right, under their contracts, to say
what should be done, but not how it should be brought about, or who should do
it. *= * * * * Appeilant rclied largely upen the use of the word * discretion,”
as employed in the contracts referred io.  We do not regard this as in any sense
conclusive. When we Jook at the whole contract, it is apparent that the only
direction the architect or the owner could give was to what should be done to
accomplish the ends aimed at by the contract. He should not dictate the means
or wnethods to be emploved. This is the interpretation which has uniformly been
placed upon such contracts,” Humpton v. Unterkircher (1896) g7 lowa 509, 66
N W, 7s6.

A provision in a building contract, that the work shall be performed in ac-
cordance with the plans and drawings, and executed under the direction and to
the satisfaction of the owner's architect, does not authorize the latter to modify
the plans, so as to reslieve the contractor from doing the work called for by
the contract ; and the owner cannct be held liable for injuries to an employé of
a sub-contractor from the iall of the builling during erection, owing to n change
in the specifications by the architect. Burke v. Ireland (1868) 26 App. Div. 487,
50 N. Y. Supp. 360.

(d) Foster v. Chicago {1go1) o6 TIl, App. 4, Affirmed in (1902) 197 Iil. 264,
64 N.E 322. In an opinion, adopted by the Supreme Court as being a correct
statement of principles, the Court of Appeals said: The court said: *‘ The
requirement that the time and manner of doing the work must be satisfactory to
the city’'s commissioner of public works daes no! include the means employed,
and is limited by the provisions of the contrzct. The direction and superin-
tendence provided for do not relieve the contiactor of responsibility, nor permit
the city to change or modify the terms of the written instrument,  The contrac-
tor agrees to do all worl' necessary to fully complete the sewer in the
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that certain portions of the work are to be done “as directed” by
the inspector or superintendent of the employer, and that the whole
work is to be done “subject to the direction” of the superinten-
dent at all times (¢); that one designated portion of the work is to
be done according to the plans, and “in accordance with the
directions ” of the employer’s engineer, and another portion “ under
the immediate supervision and direction” of such engineer { f);
that the employer shall have the right of superintending and super-
vising, by its agents, execution of work under a contract, and of
giving directions in relation thereto (g); that the employer's agent
is to “ superintend the work, and give such instructions from time
to t:me during the progress, as the necessities of the work shali
demand (%) ; that the employer’s engineer may declare the
contract forfeited “ for non-compliance with his directions in regard
to the manner of constructing” the railway in question (¢) ; that
the work is to be conformed to such further “ directions ” as shall be
given by the emplover’s agent (/); that the materials and work

manner required by the contract as well as in a manner satisfactory to the
city. Provided he reaches a satisfactory resuit in building such a sewer
as the contract calls for, the contractor is not prevented from using his
own methods. The specifications require the sides of a trench like that
where the caving occurred ‘to be effectually supported with suitable planks and
timbers by the contractor without expense to the city.” The method of using
planks and timbers for such purpose is left to the contractor. The contract does
not include the direction, managen.ent and control by the city of every detail of
the work. The contractor was not required to take his orders, day by day, from
the city. He wasto be guided by the contract and the specifications constituting
a part thereof, He was not a mere .orvant and employé. He was an indepen-
dent contractor, the city retaining such supcrivisory power as it might, from time
to time, find it necessary to exercise to insure compliance with the contract and
to obtain the result called for thereby.,”

() Harding v. Boston (1895) 163 Mass. 14, 39 N. E. 411,

( f) Norwalk Gasircht Co. v. Norwalk (1893) 63 Conn. 495, 28 Atl,, 32.
() Weber v. Bugfalo R. Co, (1297) 20 Spp. Div. 292, 47 N.Y. Supp, 7.
(i1} Robinsen v. Webb (1875) 11 Bush. 464.

(i) Thomas v. Alioona & L. Valley Electric R. Co. (1899) 191 Pa. 361, 33 Atl.
215. The tnal judge, in an opinion adopted as correct by the Sup.eme court,
said: *“ ‘Nen-compliance with the directions of the engineer’ must be construed in
connection witn other parisof the contract. It evidently means non-compliance
with his directionsin such mattersas uncerthe agreement he had the right to direct.
It does not, either expressiy or by inference, give him the right to interfere with
the means Stark chose to use to accomplish the work. Such right is not reserved
in the agresment, and it was not within the contemplation of the parties that the
engineer could compel a furfeiture of the agreement by assuming at his will to
give ditections in matters over which the agreement did not give him jurisdiction.”

(). Packv. New York (1853 8 N.Y. 222. The court said: ‘' This clause is
nothing more than a stipulation for a change in the specifications of the work as
stated in the comract at fixed prices provided therein. It does not, as the court
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are to be furnished and done “according to the plan and under the
direction and supervision ” of the agent appointed by the owner
(#£); that the work shall be done “as described in the specifica-
tions and agreeably to the direction from time to time” of the
employer’s agent (/), that the work is to be done “ in accordance
with the plans and specifications and instructions furnished ” by
the employer “or such persons as he may appoint” m); that the
engineer in charge is to have power to prescribe the order in which
the materials are to oe placed, and that the work is to be done and
materials furnished as directed by him (n); that the employer is to
have the right of fixing the points to or from which the materials
or articles handled by the contractor shall be conveyed, or the points
at which such materials or articles are to be placed (0); that an

below held, make Riley {a sub-contractor] the immediate servant of the defer-
dants or give to them any control over him as to the manner or otherwise in which
he should conduct the blasting. The defendants may change the grade by new
specifications from that provided in the (untract, the duty is then imposed vpon
Foster to make his grade accordingly; but as to the manner in which he shall
proceed in his biasting to make the grade, or do the work, he is as perfectly
independent of the defendants, as a man ever was while engaged in doing his own
work."

(8) Allen v. Willard (1868) 57 Pa. 374.

(8} Hughes v. Cincinnati & S. R. Co. (1883) 39 Obio St. 461. The court said
that, when the whole contract (see § 14, note (¢}, ante), was considered, it was
quite clear that ‘‘the directions of the engineer or his assistants™ thus referred
tQ, were hose only which were specially named in the specifications.

(m) Hunt v. Fennsylvasa R. Co. (1866) 51 Pa. 475. The court held that
the word ‘instructions’ used in the agreement -eferred to the kind of structure,
design, materials, combina ions, and all matters pertaining to the planning of the
building to be erected, but that as to the mode of accomplishing the work which
the contractor undertook, he was left to his own sklll and judgment.

(n) Cullan v. Bull (18g6) 113 Cal. 593, 45 P..c. 1017,

(o) In Hughes v. Cincinneti o= S.R. Co. (1883) 39 Ohio St. 461, the court, in
discussing paragraph (5) of the contract set out in § 14, note (¢), ante, said:
“The power of the engineer to direct, under this clause, is limited to cases
where waste earth from an excavation is tirown out over the top slops i the
excavation, into speilbanks, and as to the manner in which such spoilbanks shall
be made to slope backwards from the excavation, Conceding that the railway
company would be liable for an injury from the mode and manner in which such
spoilbanks might be constructed, under the Jirection, or without the direction of
the engineer, it is not clained that the plaintiff was so injured. In wasting the
earth, which resulted in plaintiff's injury, the cnntractors were acting on their
own responsibility without any control or night of control on the part of the
engineer, as to *he mode or manner of doiny, the work,”

One employed, with Lis horse and cart, by a city to remove street scrapings,
who is free from the control and direction of the city, except that he is directed
where to load and where to unload, is not a servant of the city, so as te render
it liable for injuries negligently inflicted by him upon a third person, while he is
taking a load to the dumping ground. Sawnders v Torenfo (180g) :0 Ont. App.
Rep. 265, Rev'y (1898) 29 Ont. Rep. 273.

e o - S ———_
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engineer who is to superintend construction work shall have the
right to give directions as to the quantity of work to be done (2);
that such work shall be conformed by the contractor to the lines and
levels given by the employer’s engineer (¢); that the employer’s
agent shall have the power of fixing the times and places at which
such work shall be prosecuted (). The independence of the
contract has been affirmed even in cases where it was specifically
provided that the directions of the employer should be followed in
respect to the manner or method in which the work was done, or
the methods by which it was done (s).

Where a persoa enters into an absolute contract with a railway company to
draw its cars, and furnishes the horses and drivers, and assumes the entire con-
trol, the fact that the company can direct what cars are to be hauled, and 10 what
stations, does not disprove the independence of the contract. Schular v. Hudson
River R. Co. (1862) 38 Barb. 653.

The fact that the owter of a store points out the goods to be carted, and
their destination. to a man in the employ of a cartage company which is under
contract to do all the cartage of the former at a specified price, does not show
that the owner of the store exercised control over the manner in which the goods
were to be transferred to the trucks, or over the rovte by which they were 1o be
taken to their destination. Riede/ v. Moran F. Co. (1894) 103 Mich. 262, 61 N.W.
:Zog. To the same effect see Wadswerth Howland Go. v. Foster (1893) 5o Ill.

pp- 513

Where the contract between a telephone company and one K., provided that
K. should furnish ‘‘all necessary labour, skill, material, apparatus, supplies. and
machinery " to construct and complete the line, that the * telephones and switch
board vere to be installed, located, and placed as and where directed " by the
telephone corupany, and that the work should be under the supervision of the
company ard its agent, it was held that K. was an independcat contractor at
least in respect to stringing the wires on the poles. Fosbect v. Acllogg (18a0) 78
Minn. 176, 80 N.W. g57.

Where it has been shown, in an action against A. for the negligence of B.,
that A was working, under a contract. to haul sand at so much a load from B.'s
lot, a witness canaot be asked by whose orders A. left off drawing sand from
another lot of B., and whether B. #~uld have directed A. to stop hauling from
the lot in question. Such evidence had no iendency to show that the emplover
reserved control over the manner ol doing the work.,  Frué v, Misseuri Furnace

Co. (1884) 82 Mo. 276, 52 Am Rep. 376. Reviewing (1881) 10 Mo. App. 61.

(p) Hughes v. Cincinnati f S. R. Co. (1883) 39 Ohio St. 461,

The fact that a sub-contract for the laving of a railway track contains a
provision to the effect that the track is to be laid as far as it shall be ordered by
the chief engincer of the general contractor does not render the general con-
tractor liable for the negligence of the sub-contractor. Pomell v. Uirginia Constr.

Co. (18go) 88 Tenn. 692, 17 Am. St. Rep. 925, 13 S.W. 691.

(¢) Murphy v, Ottama (1887) 13 Ont Rep. 334 : Harding v. Rostan (18q3) 163
Mass. 14, 39 N.E. git. Hughes v, Cincinnati & 8. R Co. (1833) 30 Ohio St 461 ;
Thomas v. Altoona & L. Va'ley Electric R. Co. (1899) 191 Pa. 361, 43 Al 215;
Callan v. Bull (18g6) 113 Cal. 503, 45 c. 1017,

() Norwalk Gaslight Co. v. Norwalk (18a3) 63 Conn. 405, 28 Atl. 325 Evie v
Caulkins (1877) 85 Pa, 247, 27 Am. Rep. 642 (see next note) : Foster v, Chicago
(1902) 157 I, 264, 64 N.E, 322, affirming {1901} o6 Il Apr. 4.

_(9) In Erivv. Caulbine (1877) 85 PPa. 247, 27 Am. Rep. 642. {he contract contamed
this provision: “All work to be commenced and carried on at suchi times, and in
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17. Effect of other clauses.—The following provisions, although
they are expressive of the fact that the contractor was in some

such places, and in such manner as the engineer shall direct.” The trial judge
held that this stipulation created the relation of master and servant, this cof~
clusion being based upon the remark made by Strong J. in Painter v. Pittsburgh
(1863) 46 Pa. 213, to the effect that a certain clause there under review only gave
the employer the ‘‘ power to direct the resulfs of the work, without any control
over the manner of performing it, which control, alone, furnishes a ground for
holding the master or principal for the act of a servant or agent.” The supremé
Court, however, said: *“The word ‘manner,” in the above quotation, 1S
evidently considered as having a meaning so general as to reduce the con-
tractor to the grade of a mere servant or agent. ‘Manner' must, in such casé
mean the power to control the work, not only as to its character, but also as to
the particular means used to accomplish it. ~ This must needs be so, for as Wé
have seen in the case of Reed v. Allegheny (1875) 79 Pa. 300, a stipulation for
general supervision of the work does not reduce the contractor to the grade ©
an agent, although necessarily, in such case, the engineer must, to some extent,
control the manner in which the contract is performed. It is quite obvious that
the word ‘ manner' must be construed with reference to the contract in which !
is found. By the agreement under coansideration, the work was not only to bel
done in such manner, but at such times and in such places as the engineer sha
direct ; if this were the whole of the contract the matter would be of easy solu-
tion, but turning to the body of the contract, we find that grant was bound t¢
begin the work on or before the 25th of October, and to finish it by the 25th ©
December following, so that the engineer's directions as to time must
limited by the periods thus expressed. So as to place; that is fixed betwee?
certain points on State street, and whilst the engineer might direct that'the
work should be done on either side or in the middle of that street, as he mig
think would best subserve the public welfare, his directions that the work shou
be done on some other street, or even bevond the points indicated on State streets
would be utterly nugatory. Just so with reference to the manner in which t e
work is to be performed ; that is carefully prescribed in the specifications, an
within these prescriptions the engineer may direct, but not beyond them.
does require and direct something that is not found therein, he must then set 29
arbiter between the contracting parties, and fix the rate of compensation ¢
the work thus required, and that rate becomes part of the contract. This “;
itself, exhibits two independent contracting parties who have provided themselve
with an arbiter to settle their disputes. It is not thus with mere agents p
servants, for they themselves are but parts of the means used by the master l:e
accomplish his design, and that he may choose to alter the theory or plan of tt!
work before it is begun or during its progress is of no moment to them. far
contract contemplates the accomplishment of a certain result ; the means, 59 2_
as they are deemed necessary to give the work its proper character, are Car‘_e
fully specified ; the province of the engineer was to see that these means we e
properly applied, in other words to see that proper materials and methods we:
used to produce the required result. But in all this the contractor was supreé®®
for he had but to comply with his contract in delivering to the city a good Je
according to the terms of that contract.” ct
In Callahan v. Burlington & M. River R. Co. (1867) 23 lowa, 562, a Co-n“tahe
for the grading of a railway provided that certain perishable materials 17 o
right of way should be removed ‘“as the engineer might direct.” The €OY
said : *“The clearing of the ground was the work to be done, the end 10 at.
attained, and could be done in one of two modes at the option of the defe'fd’.ng
In the exercise of that opinion, burning was chosen as the mode of accompl‘ShLer
the end. But with the manner of burning, defendant had nothing to do, and ould
it exercised no control. It could not direct that the combustible materials Sh?;ef,
be gathered in large or small heaps, or on one side of the roadway or the ot o
or that the act of burning should be prudently and carefully done, and prOPro-
precautions of watchfulness be exercised in order to prevent danger to the Ptbe
perty of others, all relating to the manner of doing the work required by
contract to be done.”




Independent Contractors. 603

degree under the control of the employer, have also been held not
‘fO be inconsistent with the conclusion that the contract was an
f“dependent one: That a person undertaking contraction work
in the streets of a city shall comply with the provisions of the
Municipal ordinances or by-laws relating to such work (2); that
the employer shall have the power to “modify, alter or vary t'he
Works. from time to time” () ; that the employer’s representative
is authorized to “ change at his discretion the amount of all the
Various kinds of work and materials and structures” (¢); that the
€mployer shall have the right, at any time during the progress of
the work, “to make any alterations, deviations, or omissions from
the contract” (d); that without the consent of the employer or

Is supervising agent the contractor is not to sublet any part of
the work (¢); that, if the contractor shall at any time neglect
Or refuse to provide a sufficiency of materials and workmen to
execute the work properly, the employer may himself furnish such
Materials and workmen, proceed with thé execution of the work,
and charge to the contractor the expenses thus incurred (/) ; that
the employer shall have the right to demand and procure the
’flischarge of any of the contractor's workmen who may be disobed-
lent, unskilful, negligent, or in any other way unfit to participate
In the work (¢); that the employer shall have a right to object to
—

(@) Such a provision was treated as an immaterial element in Uppn{gioncw
New Vo,p (1901) 165 N.Y, 222, 53 L.R.A. 550, 59 N.E. g1 ; Norwalk Gashght Co.
V. Norwalk (1893) 63 Conn. 495, 28 Atl. 32; Harding v. Boston (1895) 163 Mass. 14,
39 N.E. 411 OF

(6) Hardaker v. Idle Dist. Council [1896] 1 Q.B. 335, 65 L.J. Q.B.N.S. 363,
74 L.T.N.S. 69, 44 Weekl. Rep. 323, 60 J.P. 196.

(¢) Uppington v. New York (1901) 165 N.Y. 222, 53 L.R.A. 550, 59 N.E. gt.
(d) Frassiv. McDonald (1898) 122 Cal. 400, 402, 55 Pac. 139, 772

o (€) Robinson v. Webb (1875) 11 Bush. 464; Cuff v. Newark & N.Y.R. Co.
(1870) 35 N.J.L. 17, 10 Am. Rep. 205.
. , E.17;
(f) Pioneer Fireproof Constr. R. Co. v. Hansen (1898) 176 Ill. 100, 52 N i
g”:"}' v. Evans (1875) 80 Pa. 102; Hughes v. Cincinnati & S. R. Co. (;)8383’6319
hio gt, 461; Thomas v, Alteona & L. Valley Electric R. Co. (1899) 19} - 354
43 Atl. 215 ; Rogers v. Florence R. Co. (1889) 31 S.C. 378, 9 S.E. 1059

(8) Reedie v. London & N.W.R. Co. (18 Exch. 254 6 Eng. Ry & C. Cas.
184, 20 L.]J., Exch. N.S. 65 (where Rolf(e, 4lg.),4remarlr(ed that, in spltec(l)ft;llcfgcat
Ast'P“lation, the workman is still the servant of the contractor only, ";]ﬂ hte bim
e 4t the defendants might have insisted on his removal, if they t o;ffe o
.CireleSS or unskillful, did not make him their servant): Hardaker vw kl - .

uncil (1896) 1 Q.B. 335, 35 L.J.Q.B.N.S 363, 74 L.T.N.S. 69, 44 Veekl. X £
323, 60 J.P. 1065 Atlantic Transp. Co. v. Coneys (1897) 28 C.C.A. 388; 51 S,
’”PP. 570, 82 Fed. 177 ; Callan v. Bull (1896) 113 Cal. 5933 45 Pac. 1017(,‘}; A -
alk Gaslight Co. v. Norwalk (1893) 63 Conn. 495 ; 23 Atl. 323 Bayer v. Lhicago
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the employment of any particular person by the contractor, if
there is reason to suppose that such a person would not be
suitable (%) ; that the contractor is not to employ as his workmen
any persons except those resident in a specified locality (7).

18. Reservation of a full power of control, effect of.—Generally -
Since the rationale of the doctrine by which an employer IS

exempted from liability for the torts of an independent contractof
is that, ex hypothesi, the latter is not under the control of the
former with respect to the execution of the details of the stipulated
work, it is clear that this doctrine is not applicable in cases wheré
as a matter of fact, the situation thus supposed does not exist.

the employer has reserved the right of exercising control, th_e
person employed is in law regarded as a servant, even though hi$
calling may be for some purposes independent (a).

M. & N.R. Co.(1896) 68 Nl App. 219; Blumb v. Kansas (1884) 84 Mo. 112, 54
Am. Rep. 87; McKinley v. Chicago S. F. & C. R. Co. (1890) 40 Mo. App- 4419;
Uppington v. New York (1g01) 165 N, Y. 222, 53 L.R.A. 550, 59 N. E. g1 ; Sch# ‘;)
v. Hudson River R. Co. (1862) 38 Barb. 653 ; Cuff v. Newark & N, Y. & Co. ('875
35 N.J.L. 17, 10 Am. Rep. z05; Rogers v. Florence R. Co. (1889) 31 S.C. 378, 9>
E. 1059.
Irfgone case it was remarked that the fact that the discharge is to be 3‘3‘3?’:
_plished threugh a request to the immediate employer of the workman, instead © ay
the direct act of the principal himself, rather repels than creates the inference t 7
the principal possessed the right to discharge. Harris v. McNamara (1892) 9
Ala. 181, 12 So. 103. - the
In another case, when commenting upon a provision by which that or
contractor was required to dismiss, from his employment, all incompetent ot
unfaithful persons, the court said : *In this we may observe, that the stateme i;
that the city had a general power over the men employed by the contra(}wr’m_
too broad, for the contract is, that he shall dismiss, from his employment, “’coent
petent or unfaithful employés. Herein the fact of his superior and indepen
control over the workmen is recognized : for if the city retained this power) “if "
contract with Grant for the doing of that which it could, at any time, do its€!®
Erie v. Caulkins (1877) 85 Pa. 247, 27 Am. Rep. 642.

(2) Harrisv. McNamara (1892) 97 Ala. 181, 12 So. 102.

. . . . . H wa
(f) A municipal corporation which requires a person to employ only its ©

r
citizens, does not thereby deprive him ofthe character of independent contfac;O .
so_as to render itself liable for the acts of his employds. Harding V. Bo
(1895) 163 Mass. 14, 39 N. E. 411.

(a) *“ Where the employer retains the control and direction over t
and manner of doing the work, and an injury results from the negligenc
conduct of the contractor or his servant or agent, the employer is placed ur
liability equal and similar to that which exists in the ordinary case of priP
and agent.” Cincinnati v, Stone (1855) 5 Ohio St. 38,

‘ The terms ‘independent contractor’ and ‘servant’ as applied to the s¢ Ses
in hand, are somewhat unsatisfactory, but are used for want of better .‘;n i
The word ‘servant, as used in this connection, is applicable to any relat! ungr
which, with reference to the matter out of which the alleged wrong has Smeent
the person sought to be charged had the right under the contract of employ he
to control, in the given particular complained of, the action of the person do;)';% the
alleged wrong. In every case the decisive question in determining whet

he mod®
o or mis
nder 2
cip2

bject
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doctrine of respondeat superior applies is, had the defendant the right to control
in the given particular the conduct of the person doing the wrong. If he had, he
is liable. On this question the contract under which the work was done must
speak conclusively in every case, reference being had, of course, to surrounding
circumstances. lf defendant had such control, the mere fact that the agent who
did the injury carried on a separate and independent employment will not
absolve his principal from lizbility. If this control existed, it makes no difference
whether the person doing the injury was the *servant’ of the defencant, in the
popular sense of that word, or a person merely employed to do a specified job or
piece of work.” Rait v. New England Furniture & Carpet Co. (189b) 66 Minn. 76,
68 N.W. 729.

In a casc where plaintiff s counsel contended that the circumstances brought
it within an alleged exception to the geueral rule, viz., * That the employer is
liable where he does not release the entire charge of the work to the contractor,
butretains sup=rvision of its construction,” the court observed: ** This is nothing
more than saying that, where the contrac'z. 1s not an independent contractor,
but is unde~ the control of his employer, the empleyer is liable. In other words,
iastead of its being an exception to the admitted doctrine ahove, it seems to be
nothirg more than stating it in different phraseo’ogy. Or rather, while recogniz-
ing the doctrine, it states a certain conditior. where the employé would not be
an independent contractor, to wit., where tie employer had not released the
entire charge of the work to him.” Rogers v. Florence R. Co. (1889) 31 S.C. 378. 9
S.E. 1059.

. Thge elem=nt essential to the discharge of the contractee from respensibil-
ity is that he shall not reserve control over the work.”™ Farren v. Seliers 1857) 39
La. Ann. to11, 3 So. 303, 4 Am. St. Rep. 236.

** The employer may also make himse=lf liable by retaining the right to direct
and control the time and manner of executing the work,” {t/.unta & F. R. Co.
v. Kimberly (1891) 8; Ga. 161, 25 Am, St. Rep. 231, 13 5.E. 277,

** If the employe had *‘the right to control the conduct of the wrongdoer *. .,
either as to the time, place or matter of doing the act, he cannot absolve himself
from lability for the negligence of the wrongdoer on the ground of independent
relation, even though such a wrongdoer was a competent and fit person to co the
veork, and was acting under a coniract to do the specific act, and not as an
ovcinary employe.”  Corrigan v. Elsinger (1g00) 81 Minn. 42, 83 N.W, 3492,

‘‘It may be regarded as settled that, if the employer keens control of the
mode of the work, his Hability for the acts of a contractor and servant is the
same,”"  Kevnolds v. Braithwaite (188q) 131 Pa. 4106, 18 Atl. 1110,

The employer may be held liable for injuries inflicted, where, although the
work has been let o an independent contractor, he has ** retained control of the
manner of doing it, so that he has the right to give drections as to the steps
which shall be taken to produce the result.” In that case, as the emplover **has
contronof the acts done by the contractor and may prevent any negligence on his
part.” he is held to be liabie for anv negligence which contractor is guilty of,
because he has not prevented it.  Hhite v. New York (1897) 15 App Div. 440, 44
N.Y. Supp. 454.

The following instruction has been given: “*If vou find that the defendant
reserved the control of the place of the excavation, or the control of the person
employed, or the right to direct him in the construction of the work, or did con-
trol him or direct him in the doing of the work, ther he was the mere agent or
servant of the defendant, and, it would be, liable for his neglipence and ca:e-
lessness, the same as if tue defendant did it itself.” Fuller v. Citisens' Nat. Bank
(1882) 15 Fed. 8%5.

In a recent case before the English Conrt of Appeal the finding of the trial
judge to the effect that the plumber whose negligence caused the injury was not
an independent contractor, but that he acted under the supervision of the defen-
danis who retrained the control of the work was held to be fatal to the defen-
dants.  Holliday v. Vational Teleph. Co. [1899] 2 Q. B. 392, o8 L.J.Q.B.N.S.
1016, 81 L.T.N.S. 252, 47 Weekl, Rep. 658.

For other explicit recognition of the doctrine, that. unless the emplover
relinquishes control over the work. the person employed is his agent or servant,
see Wilson v. White (1883) 71 Ga. 506, 51 Am Rep, 269 ; Elmundson v. Prttsburph
M. & V. & R Co. (1885) 111 Pa. 316, 2 Atl, g04; Morgan v. Rowma (1856) 22

A A A - et . R T N,
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If, in respect to one particular portion of the work the person
employed is subjected by the terms of the agreement to the control
of the employer, the necessary inference is that tne employer acts
as a master in exercising the power so reserved ().

The intendment is that the plaintiff is sccking to recover on the
ground of the existence of a contract of service, where he alleges
in his declaration that the negligent person was working “under
the direction” or the defendant (¢); or “under the superinten-
dence, control, management, and direction * of such defendant ().

19. Independence of contraetor when negatved by the speecifie
terms of the eontract.—In the note below are collected a large
number of cases in which the phraseology used by the partiss to
the agreement was held to preclude the reference that the person
employed was an independent contractor. [ pon a comgparison of

Mo. 538 : Veasie v. Penotscot Co. (1860) 49 Me. 119, and many of the cases cited
in the succeeding sections.

In one case it was said to be '‘ar important test of liability. that the
emplover reserves the power not only to direct what shall be done but how it
shaii be done.” Aew Orleans M. & C.R.Co. v. Hanning (1872) 15 Wall 649. 657,
21 Led. 220, 223. But the authorities show very plainly that this is not merely
an ‘“important,” but the conclusive test.

(b) The reservation bv a railway company in a contract for the construction
of its road, of the right to desigaate the points at which crossings shall te putin
on public or private ro2Js, the contractors having no right to even close up a
road until it has bee.. passed upor. by the company’s engineer, makes it respon-
sible for ir juries to the travelling public from the impreper construction of 1
crossing designated by it in the exercisc of its rese-ved power. Dudiin v
Taylor I & H. R, Co. (1899) 92 Tex. 535, 50 S.W. 120. The Court remarked:
«* While 1t is true that a reserv- tion of control over that part of the work would
wot alone make the railway company liable as master for the whole work, yet in
respect tu crossings at intersections of all roads it acted as master in exercising
the reserved powers, and wi'l be heid responsible for the consequences.” By the
decision cn the former appeal (sub nom. Taylor B. & H. A. Co. v. Warner (1895)
88 Tex. 632, 32 S.W. 868) the company's liability was put upon the ground of a
breach of a non-delegable duty. See § 57, note (a). post. A later appeal before
the Court of Civil Appeals is reported in saylor B. & H. K. Co. v. Warner {1900 ;
Tex. Civ. App.) 60 S.W. 442.

(c) Mann v. O'Sullivan (1899) 126 Cal. 61, 77 Am. St. Rep. 149, 58 Pac. 375.

(d) Hunt v. Vanderbilt (i894) 115 N.C. 539, 20 S.C. 168. Discussing tha
conseguence of ascribing this meaning to the complaint, the court said : ** This
language is so used that it distinctly quzlifies and controls any matter alleged in
the nature of inducement or explanation, which sometimes, under the very liberal
construction of code'plending. is held sufficient to avoid a variance, and it clearly
imports that the defendant is sued for the conduct of Britt, as the defendant’s
servant, and not otherwise. The testimony discloses that Britt was not the
servant of the defendant, but an independent contractor, and as the principles of
law vpon which the defendant may be liable for the conduct of Britt in theso
distinct capacities are, in some very essential particulars, widely different, and
rezlly constitute different causes of action, we have but little hesitation in deciding
that the evidence fails to sustain the cause of action set forth in the complaint.”
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the provisions which have received such a construction with those
which are reviewed in §§ 13-16, it seems impossible to avoid the
conclusion that there is, in not a few instances; an essentiai con-
flict of judicial opinion respecting the extent to which ar employer
is entitled to retain the power of directing the work without sub-
jxcting himself to the duties and liabilities of a master {(a).

(a) (1) Work on rairoads.—In New Orieans M.C. & R. Co. v. Hanning (1872)
15 Wall. 849, 21 L. ed. 220, the agreement was that the person emptoyed shoul
furnish the timber, etc., necessary for the rebuiiding of the defendant’'s whurf
with such mooring-posts, cluster piies, eic., '‘as the company, through their
engineer, might require ;" that the engineer *‘ should supervise and direct the
work,” and that the work ** should be donc to his satistaction ;" that the old
wharf should be ** made as good as new, and thc new wharf in the best workman-
like manner.” The defendant railway company was heid to be liable for the
negiigence of the person employed, the argument of the court being as follows :
s The company do not yield to Carvin [the contractor. the possession or control
of the wharf. They may direct the number of mooring-posts, cluster-piles for
fenders, vows of piles, slips, and inclines, payving according to the number of
square feet covered. T. ey are at liberty to direct such material shall be used
and how it shall be laid to make the oid wharf as good as new, and to make the
new the best workinanship. They are to supervise the work to be done. They
are io direct how it shall be done. This includes the power of controlling and
managing the entire performance of the work, within tne generailimlts mentioned.

. Here the general management and control of the work was reserved to the
company. Its extent in many particulars was not prescribed. How and in what
manner the wharf was to be buiit was not pointed out. That rebuilt was to be as
good as new. The new was to be of the best workmanship. This is quite
indefinite and authorizes not only. but requires, a great amcunt of care and direc-
tion of the part of the company. The submission of the whole work to the
direction of the company’s engineer is evidence, although not conclusive, that
the company retain the management and control. The reservation of auvthority
is both comprehensive and minute. The company have the general control, and
it may prescribe where each pile shall go, where each plank shail be laid, where
each stringer shall be put down, where each nail shall be driven. All the details
are to be conipleted under their orders and according to their direction. The
contractor undertakes in general terms to do the work well. The company
reserve the power not only to direct what shall be done but how it shall be done.
This is an important test of liability.” This ruling is not easy (o reconcile with
the general tre:. of opinion which is evidenced by the decisions cited in §§ 14-17,
ante.

Those decisions are still more distinctly in conflict with an intimation in
another case, that a contract “y which a railroad company employed a con-
tracting company to do certain vlasting at the top of a cut at the end of a tunnel
did not of itself show that the contracting company was an independent contractor,
as the terms of the contraci, (not stated in the report), showed that the railroad
companv reserved the right to determine the extent of the excavation to be made,
and undertook to furnish a locomotive and train crew to transport the material
removed, Joussville & N.R. Co. v. Tow (1901) 23 Ky L. Rep 408, 63 S.W. 27.

The defendant railroad company made a contract with one M., by which he
was to take entire charge and control of defendant’s freight busincss at the St.
Louis station load and unload cars, switch them back and forwards in the yard,
make up fr ght trains, and do ail other yard service necessary in the transaction
of defendant’s freight business. He was also, when requested, to haul freight
from. the levee Jor the defendant ; to prepare, execute, and receive all necessary
freight bills ; to keep all necessary books of account, collect freight money, and
generally act as and discharge all the duties of a station agent. To enable him
properly to discharge his duties he was to have control over the grounds, vards,
and buildings, engines and cars of defendant at the station. Defendant was to
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furaish the necessary engines and keep them in repair and supplizd with fuet,
etc., and to employ the enginecrs and firemen who were to be under M.’s control
and were :0 be paid by him. For bis services M. was to be paid monthly at the
rate of fifteen cents for each ton of freight received or delivered and fifty cents
for ea: 1 car hauled from the levee. The ccatract was to continue for five years.
The business was to be dooe under the cont ol of defendant’s superintendent and
to his satisfaction, and if not so done defendant could revoke the contract on
twenty-four hours’ notice. M. performed no service for any other person than
defendant. In an action against the defendant for injuries received through the
negligence of trainmen in the employ of A,, it was held that A, was the servant of
defendant, and not an independent contractor. Speed v. Aviantic & P. R. Co.
(1879) 71 Mo. 303.

The independence of a cootract is destroyed by a stipulation that the work
is to be done *‘according to the plans and directions of the chief engineer of
said company,” who is ** to be employed and paid by the company.” Feasiev.
Penobdscot (0. (186~) 49 Me. 116

Where it was stipulated that in an agreement between a railway company
and a contractor, that certain passenger trains operated by the latter vvere to be
¢ run under the direction of the company, and under their control,” the ccmpaay
was held liable for the vaiue of a horse which was run over by a train. HB)yman
v. Penobscor & K. R. Ce. (1858) 46 Me. 162.

{2) Construction of buildings.—In a case where a workman employed by the
agent of one M. was injured by a defective appliance the question 10 be deter-
mined was, whether M. was or was not theagent of the defendant, by virtue of a
certain contract for the construction of several buildings. This contract
contained some provisions which are not common in contracts of agency. It
required him to make 2ll contracts for mater;at and labour in his own name, and
made him responsible under such contracts, in the first instance, to the persons
with whom he should contract. It also authorized the defendant company to
retain from sums which should become due for labour and material $40,000, for
which M. was to accept capital stock ¢t the company. Tothatextent, therefore,
he might be regarded as buving advanced his own money for the payment of
labour and materiai, On the other hand, the agreement recited that the com-
pany was about to construct business blocks in Sioux City, and desired to erploy
M. in their construction, as therein stated. It yrovided fortheletting of contracts
for all necessarv work and malterial, excepting the carpentry work and material,
to the lowest bidder, subject to the approval ¢ the cempany, and required M. to
furnish the material and labour necessary ‘or the woodwork. He was required
to supcrintend the entire coastruction of tue buildings, and to examine and
supervise the material furnished, and to give his exclusive attention to those
subjects. He was to furnish to the company with a statement of the actual cost
of all work and matenrial, and the company reserved the right to approve alil
contrzcts he should enter into, and to make changes in the building. In con-
sideration of the performance of the agreement on his part M. was to receive 10
per cent. of the cost of certain lahour and material, **in full for al! his services in
tooking after the execution of said contracts for material and labour and super-
intending the entire construction of said buildings.” The court said: An
examination of the entire agreement leads us to the conclusion that, for the
purposes of this case, M. must be regarded as an agent of the company.
It may be claimed that as to the carpentry work he was an original contractor,
but the contract, considered as an ent.rety, shows that his work, in addition to
letting contracts and providing materi us, was of a supervisiory character. . . .
He was not required to work as a carf enter, but was obliged to furnish material
and labour for the woodwork. He was not allowed a separate sum for that
labour and material, but the ~ctuat «~t of it was to be paid by the company,
which reserved ** the righ.c to determine the prices to be paid for all materiai and
labour for said buildings.” The contract gave tc the company not only the right
to fix prices, but a'so the right to approve the labour done and material
furnished, ar.d Mainiand was subject to it« direction and control in all things."”
Hughbanks v. Bosten Invest. Co. (1894) 92 Towa, 267, 60 N. W. 640.

Commenting upon the words of an instruction (not stated), in a case where the
existence of a contract of service was held tc have been properly inferred, the
court said : *‘ Her2, although Daegling was erecting the walls under a contract,
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he was, by its terms, to carry forward the work under the control of the super-

Intendent, and ‘ to remove all improper work or materials upon being directed

So to do by the superintendent,” to whose judgment, both as to work ?-nd

Materials, he agreed to submit, and whose acts the owner agreed to recognize.
he owner also reserved the right to change his plan, and the'archltect was

declared to be the superintendent for the owner.” Schwariz v. Gilmore (1867) 45
1L 455, 92 Am. Dec, 227.

(3) Demolition of Buildings.—In a charge to a jury which was held by a
Supreme Court to be a correct statement of principles, the trial judge thus com-
Mented on a contract which provided in substance that one Elston was to take
down the entire building, or so much thereof as the employer might request, and
that all of the work was to be done carefully, and under the direction and sub-
Ject to the approval of the employer: ** This contract gives the defendants the
right to control and direct the action of Elston. It 1s not simply a provision
that the work must finally meet their approval before they pay him, but it is a
Provision that, in the first instance, he is to take down just so much of it as t'hey

esire, and that he is to do the work of taking down under their direction.
ere is no other mode of construing it than so to mean that he, by this contract,
Was subject to their orders as to the time, and manner and mode of doing this
Work; and that they had the right to step in and say to him, ‘You are not doing
this as we directed youtodoit. We direct you thus and so, and we direct you
%o do this in the other way.’ That seems to me, as far as the contract is con-
Cerned, to bring the case within the relation of master and servant, so far as
Iston and the defendants are concerned.” Zinnekan v. Rollins (1884) 137 Mass.
123, 50 Am. Rep. 287.
A written contract to demolish a building, containing a clause that ‘‘the
Work is to be done according to the direction of the supervising architect, whose
€Cisions on all points shall be final,” creates the relation of master and servant.
Faren v. Sellers (1887) 39 La. Ann. 1011, 4 Am, St. Report 256, 3 So. 363 (Wo.rk-
Man injured). The Court said : * The nature of the work was such that nothing
Slse but the method of doing it required the supervision of the architect . . .
the architect had directed or permitted Lynch to strip the building as actually
One by defendants, before removing the spans, Lynch would have been the
Servants of the defendants, quoad the adoption of this method, and t}xey would
ave been responsible for any injury resulting therefrom. A fortiori are they
Tesponsible when they themselves adopt this method and do this part of the work
Smselves, , . . It is perfectly clear that the stripping of the building by the
:emOVal of the purlines and braces was an essential part of the work C?vered by
he contract; that the time, order and manner of their removal formed important
:‘:Ements in the method to be adopted in effecting the demolition ; that the adop-
t;;on of the particular method here pursued was the direct act of defendants
t €Mmselves ; that it was a vicious, faulty and dangerous method, and if the injury
aren happened as a direct result or consequence of this fault, defendants
c:":‘Ot shield themselves from responsibility under the doctrine of independent
Dtract,” ) )
(4)  Street Improvements.—A provision in a contract, entered into with a dis-
council for the levelling and paving of a road, to the effect that the contrac-
a ' shall execute all the works mentioned in the specifications and certain Plsﬂs»
hf’c()rding' to such explanatory drawings and instructions as may be furnished to
'™ by the district council’s surveyor, gives the district council complete control
:’(‘)’er the work and the mariner of its performance, and it is responsible for per-
tr Alinjuries caused by the negligence of the contractor in performlnglh‘s colr;-
Nagt. Penny v. Wimbledon Urban Dict. Council [1898] z Q.B. 212, 67 L.J.Q.B.
) ;‘7‘54, 78 L.T.N.S. 148, . . d 4
re The city of Cincinnati having given a contract to a person‘ to regrad e a;)l
ipav? a street, and provided in the contract for the work to be ‘done un ;ar the
s Ction’ of the city civil engineer, or agent appointed by the city council for t le
r €, who should have ‘entire control over the manner of doing and shapn')g all
the 1Y Part of the same,’ and whose ‘directions were to be strictly Obe'.VTd? etc.,
o Contractor carelessly and improperly left piles of stones and materials for the
tik r] at a place near or about the gutter of the street. where a nuisance Wis
i) to be created, the results being that, when rain fell, the water was ob-
ficted, and flowed back and spread over the premises and building of the

triCt




P N R ol v o o
s o Eraliew e

610 Canada Law fourncl.

complainant,—Held, that the city was liable for the damage so caused. Cincinnaty
v. Stone (1853) 5 Ohio St. 38

That a contract for putting in 2 sewer was an independent oae was denied in
a case where it contained the foilowing provision : The word “enginecr” as
herein employed, shail be construed to mean such person, as shall be designated
by the cuy council, wiose duty it shall be to superintead the work in ail itz de-
tails, pass upon, and reject such material as may not be in conformity with these
specitications, designare when work shall bezin, and how it sball bc conducted,
discharge incompctent, or disobedient cmployés, and pass upon all questions as
to the inteat and meaning of these specifications. The engineer subject tc ap-
proval of the sewer committee, may appoint, and place upon the work such in-
spectors as he may see fit, fully authorized to act for him in bis absence. Scot?
v. Springfield (1899) 81 Mo. App. 312.

By an agrcement for the construction of a sewer the contractor undertook to
perform the work, ‘under the direction’ of the defendant corporation’s stree:
commissioner and a surveyor. In executing the contract, he negligently caused
the excavated earth to be piled on the side-walik, over the plaintiff's vault, and
the arch of the vault was broken down by the weight of the superincumbent
mass, and the plaintiff's property contained in the vault was destroyed. The
court was of opinion that the contractor was the agent of the corporation in
building the sewer, and that a nonsuit had been erroneously directed. De/monico
v. Nex York (1848) 1 Sandf. 222.

In a case where an overflow resulted from an obstruction created by the
earth which had been thrown out of a trench dug by a contractor for a pipe
sewer, the retention by ihe defendant municipality of « supervisory control over
the work was held to be a necessary inference, where a power had bcen reserved
to make alterations in the manner, extent and plan of the work, as it progressed,
and to relec the work in case the terms of the cortract were rot complied with,
and among c-her reservations of authority and control over the work was the fol-
lowing : *‘The contractor shall commence the work at such points as the en-
gineer and sewer committee may direct, and shall conform to their directions as
to the order of time in which the different parts of the work shall be done, as
well as to all the ~ngineer’s other instruciions as to t} e mode of doing the same,
including the length of street or alley that may be taken up in advance of the
back filling,” Denver v. Rhodes (1885) 9 Colo. 554, 568, 13 Pac. 729.

In Nashville v. Brown (187:) q Heisk. 1, 24 Am. Rep. 289, the Court seems
t> have considered that the fact of its having been provided by a contract for
certain street work, that it was to be done ‘“under the direction of the city
engineer, and tu the satisfaction of the strect committec " was an element which
in itself showed that the relation created was that of master and servant, But
the main ground of the decision was the rule which declares the keeping of a
street in a safe condition to be a nor-delegable duty. See § 58, 59, post.

(5) Construction of canals. From provisions of a contract which showed that
the city retained a supervisory contro. over the work and had power to dismiss
a.iy person emplored by the contractors on the work, und that the dismissions of
the board of public works, who represented the city, were final and conclusive in
every case that might arise under the contract, the Court drew the inference that
there was '* dependcace " and * serviency " in the contractors. Chicago v. Jomey
(1871) 60 111, 383 (obstruction created whils the canal was being decepened caused
an injury to a person using it).

{6\ Laying of pipe lines. A contractor is not deemed to have fuli control of
the work of excavating a trench for a pipe line across 2 highway, where the
agreement provides that if the work is not done in & manner satisfactory to the
superiniendent of the contractee, he may put men in the trench at the expense of
the contractor to make the necessarv change; and also that, if the contractor
fails to prosecute the work with due diligence, the contractee may finish the same
and charge it to the contractor. Washington Natural Gas Co. v. Wilkinson (1886
15;: Pa.) 1 Cent. Rep. 637, 2 Atl. 338,

Where the contract for 2 ying a line of pipes provided that they ¢ were to be
deposited in such continuous lines as might be pointed out, in such manner as not
to int~rfere with the traffic, and to the satisfaction of the officer who might be
present,” and the plaintiff was injured by falling over a pipe which had been
deposited by a carter in such a marner as to project over a crossing. one of the
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judges was of opinion that tne public board which iad made the contract for the
distribution of this and other pipes along the highway had retained a discretionary
power to indicate by the direction of their officer, the places at which the pipes
were to be deposited. (¥ Brien v. Board of Land & Woerks (1880) 6 Vic.L.R.(L.)
204, 2 Australian Law Times 22.

(7) Work in mines.—A countract of service is established where the undis-
puted evidence of the plaintiff's father, who made the contract, is that he hired
the plaintiff to work in the mines for the appellant ; that the contract between
him and tbe appellant was, *hat his two sons, including plaintiff, were to cut coal
for 4214 cents per ton for all the coal they could dig ; that he {the father) was to
furnish the tools and powder znd stuff; and that the bank boss was to have ccn-
trol of the work. Drennen v. Smith (1896) 115 Ala. 396, 22 So. 442 (where the
q‘ucstion was, whether the plaintiff was entitied to sue, as a servant, under the
Emplovers’ Liability Act of Alabama).

Mine owners are responsible for the safety of the mine, not only to the
servants directly hired by them, but to the servants of contractors, who have
practically nc discretion as to the planning of the mine, or ths selection of their
working ground, and who are employ~d merely for the purpose of stripping a
lode of its ore, the mine-owners reserving the power of determining when and
v'here dangerous rock shall be removed, and of giving directions as to where
supporting pillars shall be left, and timbers shall be placed to prop the walls.
Lok Superior Iron Co. v. Erickson (187Y) 39 Mich. 492, 32 Am. Rep. 423.

(8) Scavenging work.—A man employved by the Police Commissicners of a
town to remove rubbish was held to be a servant, not an indepsndent contractor,
where the contract contained provisions to the following effect: *‘(') That
certain specified drains should be swept as often as required by the inspector;
(2) that the commissioners should be entitled, as occasion might arise, to require
the use of an additional cart or carts ; {3) that the contractor should be bound to
remove any nuisance upon receiving wrtten orders from the commissioners ; (4)
that the work should be performed 1o the entire satisfaction of the commissioners
or their inspector; and (5) that the contractor should be urder the immediate
order of the inspector or, in his absence, of the clerk of the commissiouers.
Stephens v. Thurso Police Comm’'rs (1876) 3 Sc. Sess. Cas. 4th Series 542 (plaintiff
held entitled to recover for injuries caused by stumbling over a beap of rubbish
lett in a street without a light).

(9) Work in manufacturing establishments,—In a case where the question was,
whether the jury were justified in finding that the negligent person was the
agent or servant of defendants, it appeared by the uncontradicted evidence that
one S. took the work of which he had charge by the piece. Deferdants paid
. a fixed price for a specified amount of work. and ne hired the other employés
under him, paid them himself, and retained the profits or suffered the losses
which were the difference between the fixed contract price which he received and
the am~unt of wages which he paid. He carned on his operations in one room
of the defen lant’s factory. They furnished him the machinery, the power and
the material, and the defendant testiiad on .ross-examination, that his superin-
tendent had a right to direct him when things should be done, and how they should
be done, and that, if the emplové did not obey orders, he could be discharged.
The court held that, while the undisputed evidence -howed that S. was to
some extent a contractor, yet the jury were justified in finding, from the whole
evidence, that he was not so far an independent contractor that defendants were
exeir‘rynpt from liabity for his acts. Barg v. Bousfield (18g6) 65 Minn. 3535, 68
N.W. 45,

Whether one who is supervising a department of a factory is a servant of the
owner or an independent contractor, is a question for the jury, where he testifies
that he was paid by the gross for articles turned out of his department, and paid
his subordinate ou? of the sum thus received, but also states that he was only the
foreman for that department, and under the saperintendent. Latarre v. Central
Stamping Co. (1896) 9 App. Div, 145, 41 N.Y. Supp. 99.

It is proper to refuse a charge framed on the hypothesis that there was no
evidence tending to show that the negligent person was the defendant’s servant,
whe -e there is testimony to the cffect that that person had contracted to bale
hulls of cotton sced at a specified price per bale, using the machinery and poveer
of the defendant ; that the defendant employed and paid the hands assisting in
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the work ; that the negligent person was a negro, who had no other occupation,
and was irres, ible financially ; that he considered himself to be a foreman,
and pot an independent coutractor ; and that the company, by its supe-intendeat
and other officers, did actually exercise authority and control over him, over the
machinery, and over the hands employed by him, to a degree inconsistent with
the snpposition that his work was under his control. Wa v. Southern Cotton
Oil Co. (18g97) 91 Tex. 18, 40 S.W. 399, affirming in part and reversing in part
(1897) 38 S.W. (Tex. Civ. App.) 1137,

(10) Sale of commodities.—The provisions of a contract with a person
employed to solicit orders for a commodity, and the reasons for the conclus.on
arnved at, were thus stated in a decision by the Supreme Court of the United
States : “ Th.: contract between the defendan. and Corbett, upon the construc-
tion and cffect ot which this case turas, is entitled ‘Canvasser's Salary and
Commission Contract.’ The compensation to be paid by the company t¢ Corbett,
for selling its machines, consisting of ‘ a ielling commission’ on the price of
machines sold by him, and a * collecting commission * on the sums collected of the
purchasers, is uniform, and repeatedly spoken of as made for his * services.” The
company may discharge him by terminating his contract at any time, whereas he
can terminate it only upon ten day’s notice. The company is to furnish him with
a waggon; and the horse and haruess to be furnished by bhim are *to be used
exclusively, in canvassing for the sale of said machines and the general prose-
cution of said business.” But what is more significant, Corbett “ agrees to give
his exclusive time and best energies to said business,’ and is to forfeit all his com-
missions under the contract, if while it is in force he sells ary machines other
than those furnished him by the company; and he further ‘agrees to employ
himself under the direction of the said Singer Mfg. Co. and under such rules and
instructions as it or its manager at Minneapolis shali pre:cribe.” In short, Cor-
bett, for the commissions to be paid him, agrees to give his whole time and services
tc the business of the company ; and the company reserves to itself the right of
prescribing and regulating not only what business he shall do, tut the marner in
which he shall do it ; and might, if he saw fit, instruct him what route to take, or
even at what speed to drive. The provisions of the contract, that Corbett shall
not use the name of the company in any manner, whereby the public or any indi-
vidual may be led to believe that it is responsible for his actions, does not and
cannot affect its responsibility to third persons injured by his negligence in the
course of his emp oyment."” Singer M/g. Co, v. Kahn (1899), 132 U.S. 523, 27 L.
ed. 142, 10 Sup. Ct. Kep. 173.

In Gahagan v. Aermoator Co. (1897) 67 Minn. 252, 69 N.\V. gi4, the first para-
graph of the contract was as follows : ** Said sale agent agrees as follows : 1st.
To do all the business pertaining to selling aermotors, . . . toreceive all goods
shipped to him under this agreement, to pay freight and expressage on such
goods from Chicago, and to keep them well hcused and in good order until sold,
free of taxes and all charges to said company, and to be governed by the printed
i.astruction on the buck of this contract, which are hereby referred to and made
part of this contract, and the instructions of the Aermotor Compauy ” Com-
menting upon this contract the court said : *“ Many of its provisions tend to indi-
caie that its object was to constitute Frankson a factor to seil on commission, upon
the terms and subject to the conditions and limitations therein specified, but
otherwise to leave him to carry on the business in his own way, free from any
right of control or direction on the part of the defendant. But the last clause of
the first paragrapa will not reasonably admit of any other construction than that
Frarkson was to be governed by any instructions which the defendant might give
as to the manner in which the business should be conducted,—in other words,
that under this contract of employment the defendant had a right to direct the
action of Frankson by any instructions it might give as to the manner in which
he should conduct the business, not inconsistent, of course with the express terms
of the contract itself. If this was so, then defendant had the right to control
and direct his acts as to the manner in which the mills should be advertised, as,
for example, setting up ;amples to attract public attention to them. . , . If the
defendant had, inder its contract with Frankson, the right to control his action
in the matter of setting up sample mills, then it is liable for his negligence.
Under the evidence this was a question for the jurv.” It was accordingly held
that damages might be recovered for injuries received by a child who meddled

-
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20. —by the provisions of a statute a,plicable to the circum-
stances.—If the contract has been framed with reference to the
express provisions of a statute which regulates the manner in
which the work in question is to be carried out, those provisions
become an implied term of the contract, and if they declare that
the contractor is to be under the control of the contractee or
his representative, the relation created will be that of master and
servant. This situation is illustrated by several cases dealing
with contracts in which the clauses of a city charter cetermine the
extent of the supervisory powers reserved (a).

with a sample wind-mill which had been set up in a street, and set in motion by
the wind.

The persons whom it was sought to hold liable were wholesale dealersin
millinery, and nad in their service as a salesman and traveling agent one
Wright, who was hired by the year on a salary. Wright's duties required him
to stay in the store, or travel, soliciting orders for goods and making collections,
as his employers might direct. When in the store, he paid his own board ; when
travelling his expenses were allowed to him, and paid by his empioyers. At the
time of the transaction in controversy he was travelling in the course of his
employment ; but he had no particular instructions, nor was he under any orders
as to the route or mode of travel he should adopt. Commenting upon this
evidence, the court said: **In the present case Wright, in respect to his
employment, was at all times sub; :ct tc the will of his employvers, and could not,
consistently with his duty to them, refuse to obey their directioas in the per-
formance of the service for which he was engaged. It was not necessary that
they should, in fact, exercise such coatrol. If they had the authority to the
exient indicated, the fact that they chose to leave the details to his discretion
would nct alter the relation of the parties. We think Wright was a mere
servant or agent, and cannot be regarded as a cortractor within the meaning of
the cases bearing on the sutject. . . . His contract of employment did not
bind him to produce anv given result. His time belonged to his employers, and
ke was entitle to be paid irrespective of resuits,” Pickens v. Diecker (1871) 21
Ohio St. 213, ¥ Am. Rep. 55 [plaintiff’s buggy and horses were injured by the
negligence of "Aright’.

(a) The independence of a - ontract with a city for the building of a sewer
was held to be negatived, where the contract was jet pursuant to the provisions
of a statute, by virtue of which the Board of Public Works had full and complete
control of the manner of the perfoermance of the work by the contractor, during
the progress thereof, and it was the duty of that board to reserve, in the con-
tract for building the sewer, the right to determine finally all questions as to the
proper performance thereof, or the doing of the work therein specified, and in
case of imperfect or improper performance, to suspend the work, to order a
re-construction thereof, or to re-let the work to some other party. (Wis. Private
& Local Laws, 18g, chap 399, 88 i1, 17, chap. 401, § 12.) Harperv. Milwaukee
(1872) 30 Wis. 365 {earth dug from a trench was left in such a position that the
water in a drain was obstructed and diverted on to the piaintiffs premises).
Kollock v. Madsson (1593) 84 Wis. 458, 54 N.W. 725. In the first vited case the
court, not having the contract before it, entertained the presumption that it was
made in accordance with the requirements of the statute,

The charter of the City of Seattle which was in force at the time when the
contfact in question was entered into conferred upon the board of public works
the management and control of public streets and alleys of the city ; also the
superintendence of streets, the making of the improvements therein, and the
manageme it, building and repairing of all sewers and connections therewith.
It further provided that such improvements as were made by contractors should
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21. —by direet evideuee that the employer exercised control over
the work.—In estimating the proper import of the testimony sub-
mitted, the essential question to be determined is, not whether the
employer actually exercise control over the details of the work,
but whether he had a right to exercise such control (a). Clearly,

be made under the management of the board of public works. The contract and
specifications in the case under consideration contained these provisions,
among others : (1) That the improvement should be under the superintendence
of the city engineer, and any orders and directions given by him or bis duly
appointed representative should be respected and immediately and strictly
wbeyed by the contractor or any overseer of the work ; (2) that, whenever the
contractor was not present on the work, orders would be given to the superin-
tendent or overseer who might have immediate charge thereof, and should by
them be received and strictly obeyed; (3) that, if any person employed on the
work should refuse or neglect to obey the directions of the Zity engineer or
board of public works in anytking relating to the work, or should appear to be
incompetent, disorderly or unfaithful, he should upon the requisition of the
engineer, be at once discharged and not again employed upon any part of the
work. It was held that, under the provisions of this contract, the persons
employed were practically placed to work uader the control, directior. and
management of its engineer, and therefore were not independent contractors
within the meaning of the rule which exempts a city or other employer from
liability for an injury caused by negligence in the prosecution of the work.
Cooper v. Seattl. (1897) 16 Wash. 462, 58 Am. St. Rep. 46, 47 Pac. 837 (water-
main burst in conyequance of the manner in which an excavation was made
around it). To the same effect, see Smith v. Seartie (1899) 20 Wash, 613, 56
Pac. 389 (grading caused removal of lateral support) ; Seattle v. Busby {1880)
2 Wash. Terr. 25, 3 Pac. 180 (similar facts).

The intention of the legislatire that the city of St. Paul should * retain that
supervisory and directory power over the details of the work and the manner of
its performance which is so valuable to the citizen in protecting his person and
property against the carelessness of irresponsible contractors,” was held to be a
necessary inference, for the reason that the charter provided as follows: *‘ The
said street commissicners shall have power to order and contract for the making,
grading, repairing and cleansing of streets, alleys, public ground, reservoirs,
gutters and sewers within their respective wards. and to direct and control the
persons employed therein.” S Po- - Seits (1Rs9) 3 Minn. 297, 74 Am. Dec. 753,
Gil. 205 (plaintiff fell into an excava n made in the course of the grading of a
street).

(a) **Itis this unlimited right of control, whether actually exercised or not,
which, in my opinion, is the condition for inferring the responsibility of a master.”
Hardaker v. Idle Dist. Council {18g6] 1 Q.B. 335, 353, 65 L.].Q.B.N.S. 363, 74
L.S.N.S. 69, 44 Weekl. Rep. 323, 60 I P, 196, per Rigby, L.]

** The tendency of modern decisions is . . . not to regard as an
essential or absolute test so much what the owner actually did when the work
was being done as what he haia right to do.” Afantic Transp Co. v. Coneys
(1897) 28 C.C. A, 388, 51 U.S. App. 570, 82 Fed. 177, where it was held that a
carpenter, engaged in repairing the fittings of a steamer for cattle and freight,
is not an independent contractor, where the captain and superintendent have the
right to direct the extent and manner of the alterations and repairs, although
suck right is not often exercised because of the confidence in the ability of such
carpenter and his knowledge of what will be required, and separate bills a.e
made out for the separate kinds of work upon each vessel and the materials
furnished for each job.

In another case it was laid down that, in order to constitute the employé a
servant. ‘it wes not necessary that his employers should, in fact, exercise such
control,” and that, *if they had the authority to the extent indicated, the fact
that they chose to leave the details to his discretion would not alter the relation
of the parties.” Pickens v. Diecker (1871) 21 Ohio St. 212, 8 An. Rep. ss.
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however, evidence which shows that the employer did, as a matter
of fact, interfere with or give directions regarding the work must
necessarily have a material bearing upon the question of his lia-
bility. Such evidence is susceptible of two constructions, accord-
ing to circumstances.

(1) It may be regarded as tending to establish either the
f;eneral conclusion, that the emplorer had reserved the right to
control all the details of the work, and consequently occupied the
position of a master in regard to the person employed. 7o nega-
tive the inference that the person employed was zn independent
contractor, it is not necessary, in this point of view, that the direc-
tions actually given should have embraced every detail in the
execution of the work ().

(2) It may be regarded as tending to establish the special
conclusion, appropriate only to cases in which the injury was the
direct result of the employer's interference or directions, that he
was a principal tortfeasor, and responsible as such, whatever may
have been the character of the contract, as a whole.

The second of these aspects of the evidence will be considered
in § 73, post. That the former aspect is illustrated by most, if not
all, of the decisions cited in the note below, would seem to be a
reasonable inference from facts involved and the language used in

In another case it was remarked that, while defendants might not have
exercised power of control over the work of the alleged contractor, yet if they
retain the right to exercise such power during the progress of the work, then he
was their servant, and not their contractor. Goldman v. Meson (188818 N.Y.S.R,
376, 2 N.Y. Supp. 337.

In a charge by a trial judge, which was approved by the court of review as
being « correct statement of principles, the following remarks were made with
reference to the evidence which had been introduced as to the actual control
which the emplovers exercised over the work: * That is all proper and com-
petent evidence for you in considering the matter, yet the absolute test is not the
exercise of power of control, but the right to exercise power of control. If, for
instance, there was nothing in this case but this contract. and there was ro
question that the parties were acting under it, if that is the view you take of it,
and that the injurv was occasioned by the negligence of Elston, then, although
the trustees should be across the Atlantic, nevertheless, under the insiructions 1
give you, if they retained the power of control and direct the work, they would
be liable; because it is the possession of the right of interference, the right of
control, that pats upon a party the duty of seeing that the person who stands in
that relation Joes his duty properly.” Linnehan v. Rollins (1884) 137 Mass. 123,
50 Am. Rep. 285,

The same doctrine is explicitly recognized in Norwalk Gaslight Co. v.
Norwa'k (1893) 63 Conn. 493, 28 Ath. 32; lamke v. Erown (1898) 28 App. Div. 37,
50 N.Y. Supp. 1032.

(6) Sullivan v. Dunham (1898) 35 App. Div. 342, 54 N. Y. Supp. ¢62.
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the opinions. But in some instances there may be a doubt as to
the precise standpoint of the Court (¢).

(¢) (1) Work oni raslways.—In one case the court thus commented on the
evidence which, in its opinion, negatived the contentior of the defendant, that
the labourers whose carelessness produced the injury were independent contrac-
tors : ‘“‘The proof shows that these graders were emplioyed directly by the
railroad company and were paid by the company at the rate of so much per cubic
yard of earth removed, and an agreed price for all stumps removed. The
graders were common labourers, aud the defendarit company seems to have been
carrying on the general work of constructing its road within itself, and not, as is
often customary, through the instrumentality of an independent contractor for
the various branches of its work. Its witness, C R. Knight, who was its engin-
eer, as he says, 'in charge’ of the extersion of the road to Palatka, undertakes
in his evidence to represent these graders as being independent contractors ;
but he testified that their work was staked out for them by the eng'neer in sec-
tions, and the ‘yardage’ computed, and that then a ‘foreman’ let out the sections
to those who applied for the grading of them ; and that the next duty of the fore-
man was to accept or reject the work upcn its completion, and in case of doubt
as to whether the work was well done, he called on the engineer for the levels
necessary to determine the doubt as to whether the grader has ‘properly and
faithfully, and in accordance with his contract, done his work.” He testified fur-
ther that the foreman had the right to take the work away from them, when for
any cause they neglected to perform it within a reasonable time, and to re-let
any unccmpleted portion paying pro rata for the part performed; and that, when-
ever the foreman’s attention was called to any specific violation of the ‘contract,’
he had the right to annul the contract or to compel the grader to do the work as
he had contracted to dc it ; and that the forema: pointed out to the grader the
‘amount and nature’ of the work, directing him as to the width and height of the
embankment, and where the earth was to be taken from, etc., etc. In other
words, what this witness termed the ‘stipulations of the contract’ with the grad-
ers, were evidently nothing more than directions from the foreman and engineer
to the graders as to the mode and manner of doing their work, and if it was not
done in accordance with those directions, the grader was forced to comply with
them, or else be dismissed without pay for the uncompleted or imperfect work.
Under these ciicumstances we think that these graders, instead of being inde-
pendent contractors in the sense that would relieve the employer company from
responsibility for their negligence, are sunk to the level of ordinary labouring ser-
vants to the company wh: was their master, and that the company was properly
held to be reliable for the damage resulting from their negligence in the perfor-
mance of the work they were put by the company to perform for its use and
benefit.” St Johns & H.R. Co. v. Shalley (1894) 33 Fla. 397, 14 So. 8yo (fire neg-
ligently started damaged property of adjoining landowner).

In another case where, after a constriction company had partially performed
its contract for the building of a railroad, the contract was aban-ioned bv the
parties in many material respects, and the railroad company by its own officers
and servaants, took charge of and supervised the work, gave directions as to how
the road-bed should be constructed. and assumed general management and con-
trol of the enterprise, it was held that the railroad company could not relieve
itself ot liability for injuries occasioned by negligent orimproper construction, but
was primarily responsible. Savannak & W. A Co. v. Phillips (18g2) go Ga. 829,
17 S.E. 82 (fireman of construction train injured by defective track).

Evidence that the defendant’s representative hired other labourers on a gang
besides its foreman, that he had previously discharged and taken back the whole
gang, that he refused employment to some men, that he directed men when to
go on and stop work, will warrant a jury in find'ag that the defendant was the
master of the foreman and the lahourers on the gang. Daley v. Boston & A.R. Co.
(1888) 147 Mass. 102, 16 N.E. 690.

Men who were employved to load coke on the cars of a railway company, and
who were paid by the number of cars loaded, and who, as the undisputed evidence
showed, did their work under the immediate supervision and control of the
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company's superintendent, were held not to be independent cc itractors. Holmes
v. Tennessee Coal, Iron & R. Co. (1897) 49 La. Ann. 1465, 22 So. 403 (labourer
threw a heavy board down into the street without looking).

One who has made with the owner of a street-car line a contract under which,
for a specified amount per month, he is to haul a car over the line once a day each
way and to furnish a driver, is a servant of the owner, and not an independent
contractor. Jensenv. Barbour(1895) 15 Mont. 582, 39 Pac. 9o6 (boy was thrown off
the front platform-by a jolt and run over). The court based its decision on two
grounds : (1) that the reservation of a power of control was indicated by the fact
that the defendant’s agent was accustomed to give directions for the protection
of property, and to warn the driver not to allow boys to ride on the car; and (2)
that there was no force in the contention of defendant's counsel, that the person
employed represented the will of his employer only as to the result of his work,
and not as to the manner of its performance ;—or in other words that he contracted
to deliver to his employer the result of piatting the car over the track once a day
by his own methods. In answer to the l:iter point, the court said : ** So it might
be argued that one's coachman contracts to produce the result of conveying his
master from his house to his office, or wherever he may wish to go, or one’s cook
contracts to produce the result of placing before his master his daily food. But
such is not the sense in which the word ‘ result ' is used in the rule. We think
that the word ‘result’ as so used, means a production or product of svme sort,
and not a service. One may contract to produce a house, a ship, or a locomotive;
and such house, or ship, or locomotive produced is the ‘result,” Such ‘results’
produced are cfter., and probably genera'ly, by independent contractors. But
we do not think that plowing a field, mowing a lawn, driving a carriage, or a
horse-car, for one trip or for many trips a day, is a ‘result " in the sense that the
word i.s usfd in'the rule. Such acts do not result in 2 product. They are simply
a service.

(2) Construction of buildings.—In a case where a person rightfully on the
defendant's premises was injured by the collapse of a wall, it appeared that, in
order to support the wall during the process of undermining, pieces of timber,
denominated *‘ necdles,” were extended through it, intended to rest upon firm
earth on both sides. The negligence as alleged, and as the proof tended to show,
consisted in the failure to extend them through sufficiently to enable them to rest
on solid ground on the inside of the wall. This work was not provided for in the
original contract and the mode of supporting the walls, while being undermined,
was directed by *he architect, who was employed to superintend the erection of
tie building. It was held that, as it was proved that the defendant had the
ultimate power, as owner, to order how this work should be done, he was liable,
although the mode was left to the judgment ani direction of thc architect.
Campbell v. Lunsford (1887) 83 Ala 572, 3 Am. St. Rep. 758, 3 So. 449.

In a case where the fall of a building on adjacent premises was caused by
digging a trench too lonx and deep alongside the wall, the contractor deciared
that ** the excavation should be carried to such general depth as might be in-
dicated by the engineer:"” and that * excavations for the trenches and piers
should be made as required from time to time in the progress of the work, and to
such an extent as might be indicated by the engineer.” There were also state-
ments that the engineer was *in charge of the work,” and that men who
neglected to obey his orders were to be discharged by the contractors. The
Court said : * The very act complained of here is the digging of the trench too
long and too deep in the circumstances. The act is charged as negligence. It
was ordered by defendant’s representative on the spot, acting for the chief
engineer who had express power to direct * by his authorized agents,” as well as
personally. The work was done precisely as ordered. Thus it was the exercise
of the discretion or judgment vested in the supervising authority, which caused
the catastrophe ; and for that exercise of judgment defendant must resrond.”
Larson v, Metropolitan Street R. Co. (1892) 110 Mo. 234, 16 L.R.A 33u 33 Am.
St. Rep. 439, 19 S.W. 416,

In a case 'vhere the evidence showed that the defendant had contracted
to erect a brewery, and that he had let out to one W. the contract for general
work. ineluding the hoisting into position of the iron required in the building;
that W, employed and discharged his own mechanics ard laborers ; and that the
defendant communicated with him, and not with the men employed by him, the
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Court remarked that ‘‘nevertheless, there was, upon the one h-nd, an uncertainty
as to the precise limitatious of the contract, and, upon the other, a certainty that
the defendant was continuaily ou hand, and in control, even though his directions
as to how the work should be done were given to W.” The conclusion
arrived at, therefore, was that W. was not an independent contractor in such
a sense as to relieve the defendant of liability for his conduct in the prosecution of
that work. Moffet v. Kock (1901) 106 La. 371, 31 So. 4o (iron truss being placed in
a dangerous mann:r without proper bracing tilted overand fell to the ground).

In a case where the goods of tenants of the a building were injured
through the neg’igent manner in which an employé of the landlord had repaired
a gutter over a party wall, the evidence relied upon as showing that the
employé was urder the control of the defendant, and therefore in ¢ legal
contemplation " his servant, comprised thefollowing facts: That the job was a
light one, that the defendant had not surrendered the premises while the work
was beinyg done, that he had instructed the employé not to do the work when rain
was threatened, and that he had ordered the employé to ** go ahead” when the
latter explained what he thought best to be done. Mumby v. Bowden (1889) 25
Fla. 455, 6 0. 453.

In Hart v. Rvan (1859) 3 Siiv. Sup. Ct, 415, 6 N.Y. Supp. 921 (removal of
lateral support damaged a building), it was held that the trial judge properly
refused to hold upon the evidence that the defendants, the principal contractors
for the erection of a building, were not liable by reason of their arrangement
with one K. as to excavations, the evidence being to this effect : that K. was to
be paid by the yard for such excavations as he made; rhat it was his ducy to
follow the direction of the defendants from time to time, as to where and when
he should dig ; that they supervised the work ; and that Ryaa gave directions to
the men there. Uuader these circumstances, it was considered that, if K. maa.
an excavation that caused the damage upon the plaintiff's land, it was with the
knowled ge and apparently with the direction of the defendants. Hence, it upon
all the evidence. the jury found that the footing-course was erected upon the
plaintiff's land, K., as well as the defendants, became trespassers upon the
plaintiff's premises.

A landowner who continues to manage and control the work of excavating
under the wall of an adjoining building, is liable, notwithstanding a contract
with a third person for its performance, for damages resultinz from the work.
Dunton v. Niles (1892) 95 Cal. 494. 30 Pac. 762; Watson Lodge No. 32, 1.0.O.F. v,
Drake (1893) 16 Ky. L. Rep. 669, 29 S.W. 632.

It was held that one who had contracted to supply a building with an auto-
matic fire extinguisher, and had sublet the making of the tank to responsible and
competent builders, was liabie to third parties for damages caused by their
negligence, wh -re his agent had general supervision of the work, and caused the
damage by directing the plaintiffs servant to let water into the tank without
ascertaining whether it would ho'd water., Butfs v. ). C Mackey Co. (1893) 72
II::lul'?. 562, 25 N.Y. Supp. 53t. Affirmed in (1893) 147 N.Y. 715 (memo.), 42

-E. 72z,

An employer who is sued for a pergsonal injury received by an employé from
the falling of’ an ice-house cannot escape liability on the ground that he reserved
no control over the erection of the building, where the evidence shows that
before the contract was let he consulted with the builder and determined the
materials to be used and plan of construction, and was around the premises
constantly while it was under construction. JMeier v. Morgan (1892) 82 Wis. 28g,
33 Am. St Rep. 39. 52 N.W. 17

In Camp v. Church of §t. Louis (1852) 7 La. Aun. 321, it was bheld by one
haif of an evenly divided court that, as the defendant’s had retained a ** continu-
ous aud active control ” over the work of erecting a building, the case was not
within the purview ~7 § 2739 of the Civil Code of Louisiana, which declares that
“the undartaliir is responsible for the deeds of the pervon employed by him.”
The construction pnt upon this provision was that, under ordinary circunstar es,
the undertaker was alone responsible.

The inference that a man emploved to make an excavatioa for a cellar, at a
specified price, per diem and commissions on the outlay, was a contractor. and
not a servant, cannot properly be drawn, where the evidence of the employver
himself shows that he was exercising control over him in respect to the manner
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In which the earth should be removed, so as to secure the safety of a house on
th%v adjacent lot. Mound City Paint & Color Co. v. Conlon (1887) 92 Mo. 221, ¢4
-W. g22, . .

. The fact that a landlord, when employing a plumber to make some repairs,
aforms him that a tenant on the premises will show him what to do has no ten-
ency to prove that the defendant reserves the right to direct how the work

shall'be done. Burns v. McDonald (1894) 57 Mo. App. 599 .

(3) Work in streets.—In a recent English case, where the injury was caused
by the negligence of H., a master plumber employed by a telephone company to
Connect the pipes which it was laying in a street for its wires, the evx.dence was
that, according to the usual course of business, H. was sent for, and either came
In person or sent one or two men, generally, and did the work as soon as he
Could, But there was no agreement that he should come at any specified time.

N the occasion in question H.'s brother came to do the work alone, as H. was
Otherwise engaged. The defendant’s local manager visited the work s‘evel'al
times 5 day to see that the joints were properly made, and he stated in evidence
t at., if the work were not satisfactory he could put an end to the contract. £
ﬁ_ndmg by the City of London Court that H, was a servant was held by the Divi-
Stonal Court not to be justified by the evidence ; but the Court of Appeal was of
Opinion that the finding should be allowed to stand, Holliday v. National Teleph.
6"°~ (1899) 2 Q.B. 392, 68 L.J.Q.B.N.S. 1016, 81 L.T.N.S. 252, 47, Weekl. Rep.

58, reversing (1899) 1 ?.B. 221, 68 L.J.Q.B.N.S. 302.
¢ (4) Clearing of land.—The independence of the contract is negatived where
he evidence is, that a person agreed to clear a piece of land at a certain price
Per a cre, but that the employer watched the progress of the work, gave advice
as to the setting of the fire to burn the timber and brushwood, and when he was
told that a certain fence which extended to the plaintiff's land might take fire,
8aid that it made no difference. _Joknston v. Hastze (1870) 30 U.C.Q.B. 232

In a case where one Jewell had made a contract with the defendant for
Femoving trees, the former testified that he was to furnish teams and men for a
Certain price, and that either he or one Dinkel was to be present and act as fore-
Man under the direction of one Ward, who was the defendant’s foreman, and was

© do the work pursuant to his direction. Ward was present a part of the t+n}:e
While the work was progressing and pointed out what was to be done. ¢
w‘tr'l_ess said: ‘‘We did not usually do anything that Ward did not first tell us‘to

0.” The directions first given by Ward consisted in pointing out the particular
Piece of work to be done, such as the excavation for the foundation of a barn,
and construction of a ditch. For new pieces of work Dinkel and Jewell went tg

ard; he directed them to take trees out whole. The defendants, Dinkel an 1

ewell received pay as foremen at a given price per day, and the memn materia
and expenses wete paid for at cost, and bills rendered therefor with a Ce‘;}a‘tn
{Jercentage added as profit. On the other hand, the defendant stated, in € e:' N
at he said a good deal to Mr. Ward on the subject of giving direction! ko
inkel and Jewell, ‘“as to the manner or method and means of doing this work,
efore I left ; also while I was there before I had made my plans for golngs.s
he defendent was present when the work began, but while it wasin pro‘gr:he
® went away, and subsequently communicated with Ward in r‘eferex}\‘t‘:t‘ o]f or
Work., The defendant also testified that he gave no directions, either l:(msed in
adm,“gh Ward to Dinkel or Jewell, except in the expansion of the wor :da';lce s
additional items of work to be done. The court thus commented on this evi fo e’
w the arrangement was that Dunham was simply to give directions a: to the
mOrk to be done, and did not give or had no authority to give direction af> to fh
it lner in which it should be done, or as to the means to be used in pt;r g of itgs

> then he would not be liable for any injury resulting from the me OBut s
ssyf"rmance, as there wonld be no relation of master and and servant. Dunham
s idence authorized a different inference from this. As we have seen, e

aid that he did not give directions as to the manner, method and means o Ay u]g
® work, and Ward carried out this view when he directed that the lt);eetsir} othe
P: taken out whole, and he gave such direction in felation to bias ohagt the
; Tticular tree out of which the injury arose. It was not neqessaryDunham
fections should embrace every detail in doing the work.” Sullivan V.

('898 i i blasted out whole fell on
Plainzigfs).App' Div. 342, N.Y. Supp. 9§2 (tree which was blas
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(5) Work in manufacturing establishmenis.—A *‘ boss roller ” employed to
manufacture iron and steel at his own expense, with motive power furnished by
the employer, at a certain amount per ton, to be distributed to him acd his assist-
ants, who are employed by him and subject to be discharged by him, as well as
by his employer, ~is not an independent contractor, but a foreman oriy; and
therefore the relation of master and servant exists between his employer and his
assistants, notwithstanding that their compensation is fixed and paid dicectly by
him, where he has no duty or right to repair the machinery, and the manufa-turer
exercises some control of the manufacture between the deiivery of the material
and the acceptance of the product, although the details are left to him. /ndiana
Iron Co. v. Cray (1897) 1y Ind. App. 5635, 48 N.E. 803.

(6} Work done with teams.—One who is engaged in delivering coal for a fuel
compaany, who is paid weekly by the ton, and whu owns the team and the ruaning
gear of the wagon, the company furnishing the wagon box and his employment
being continuous untii suspended, is a servant of the compaay, and not an inde-
peadent contractor; and the company is liable for injuries from his nagligence
in replacing the cover of a coal opening so insecurely as to be dangerous to
persons pasving along a sidewalk. Walers v. P oneer Fuel Co. (1892} 52 Mina,
474, 38 Al So. Rep. 564, 55 N.W. 52. The testi aony relied npon by the court
was, that he had worked for the company about 1aree months, hauling coal daily,
that he had in the meantime rendered service for no one else, that he appeared to
be subject to its orders, and that he was treated as one of its teamsters or drivers.

(7) Unloiding of ships.—In a case where the injury was caused by the negli-
gent manner in which a truck used for hauling lumber from the wharf on which
it was being unloaded from & ship 1o a shed where it was being stored, it was
held that the question whether the defendant was liable had properly been left to
the jury, where there was evidence going to shew, that (e negligent person was
employed as an assistant by one of three men who on previous occasions had
often been engaged as ordinary dock labourers by the defendant, but had in this
instance undertaxen 1o unload the timber and place it on trucks, for a specific
compensation, estimated with reference to the amount handled, and the defen-
dant’s foreman had admitted, on cross-examination, that, if he had seen t. at a
truck was not properly loadcd, he would have spoken to the contractors them-
selves, or, if none of them had been present, to the men who were loading the
truck. Lord Esher said that, when the foreman's evidence came to be looked at,
it shewed that, under certain circumstances, he woui” have interfered with the
men engaged by the contractors, if they were doing their work wrongly, and
that, taking into consideration this fact, and ali the cir umstances, under which
the dock company carried on its business, it was impossible to say that a jury
would not be justified in findng for the plaintif. X 'h v. Surrey Dock Co.
(18gr) 8 Timnes L.R. 116.

That the alleged contractor was a servant, and that he was paid not as a
master-workman, but as a foreman of the defendant’s, was held 1o be a justifiable
conclusion, where he bhad testified that he was a *‘lumper” working at the
wharves along the river side, that the terms agreed npon between himself and
the defendanta were tiat he shouid get the barge in question discharged and
should be paid at the rate of 1s. gd. for every ton that was unloaded, he manag-
ing everything necessary to perform the work ; that he selected, as he liked, the
men who were to workunder him; but that they wereto work asif he were foreman;
and that the nature of the employment was such, that he could not dismiss any
workman without reference to the defendants. Charles v. Tayler (1878) L.R. 3
C.P. Div. 492, 38 L.T.N.S. 773. 27 Weekl. Rep. 32, per Rrett, L.].

(8) Sale of commodities —1f the control which is the diagnostic mark of the
relationship of master and servant was, as a matter of fact, exercised over him—
and this is primarily a question for the jury—a commercial traveller, even though
he is paid by commission, is a ‘‘servant” within the meaning of the embezzle-
ment statutes. Keg. v. Tite (1861) Leigh & C.C.C. 29. 30 I..]. Mag. Cas. N.S.
142, 7 Jur. N.S, 556, 4 L.T.N.S. 259, 9 Weekl. Rep. 554, 8 Cox C.C. 458. Rex v.
Carr (1811) Russ. & R.C.C. 198.  Heg. v. May (1861) Leigh & C.C.C. 13, 30 L.].
Mag. Cas. N S. 81, 7 Jur. N S. 147, 3 L.T.N.S. 680, 9 Week!. Rep. 256, 8 Cox C.
C 421, Reg. v Bailey (1871) 13 Cox C.C, g6, 24 L.T.N.S. 477.

Other cases in which the circumstance that the employer did, in point of fact,
interfere and control the employés inthe course of their work has been adverted
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22, —by the character of the stipulated work. — The ground
Upon which some decisions may be said to have proceeded was
that, in view of the humble industrial status of the persons em-
Ployed, and the simple character of the work to be done, the only
admissible inference was that the employers intended to retain the
right to give directions in regard to the details of the work. In
other words it was considered that, although the persons employed
might be exercising an independent calling, in the sense that they
held themselves out as being prepared to do certain kinds of work
for such parties as might engage them, the relation which they
bore to those parties, during the progress of such work as might
be undertaken by them, was in law that of a servant (z). The

to as a cumulative element supporting the conclusion that they were mere
Servants, are Serandat v. Saisse (1866) L.R. 1 P.C. 152, 35 L.J.P.C.N,S, 17, 12
Jur. N.S. 301, 14 Weekl. Rep. 487 (see §. 22, post); Wallace v. Southern Cotton Otl
Co. (1897) 91 Tex. 18, 40 S.W. 399.

{a) 1In Sadlerv. Henlock (1855) 4 E1. & B1, 570, 3 C.L.R. 760, 1 Jur. N.S.

677, 24 L.J.Q.B.N.S. 138, 3 Weekl. Rep. 181, the defendant directed a man named

€arson to cleanse out a drain on his land. Pearson was not otherwise in the
employment of the defendant ; he was a common labourer who had originally
Made the drain. Pearson executed the work with his own bands, and charged
the defendant five shillings for the job, which the defendant paid. The defen-’
dant was not shewn to have interferred with the work, or to have seen the way
18 which it was executed, or to have given any specific directions. Pearson, in
Clearing out the drain, took up the part of the highway under which the drain
Passed. After completing the work, he replaced the soil of the highway, but im-
Perfectly, and with insufficient materials ; and, in consequence, it gave way,
While a horse belonging to the plaintiff, and on which plaintiff was riding at the
Ell}le, was passing over it ; and the horse, by falling into the hole thus made, was
Injured. Upon this evidence it was held that Pearson was a servant for whose
Negligence the defendant was responsible. Lord Campbell, Ch. J. said : ‘‘Had

earson been the domestic servant of the defendant, and the defendant had said
to him, ‘go and clean out the drain,” no doubt Pearson, by doing the work neg-
igently, would have made the defendant ljable. Then what difference can it
Make that Pearson was an independent labo'urer, to be paid for the job? The de-
endant might have said, ‘fill up the hole in the road, but not as you are, Now
d°lng it, lest, when a horse goes over the place, he may be injured,” Pearson
Was therefore the defendant’s servant ; and, if so, cadit quaestio."

Coleridge, J., said : ** If the work had been done by his own hand he would
have been responsible. So he would if it had been done by his servant or by a
Common labourer whom he had employed. On what ground ? Because the
Party doing the act would have been employed by him. Instead of this, he
employs a person who seems to have been usually employed in su_xch works." Such
Person is just as much his servant, for this purpose, as a domestic servant.

.. Wightman, J., said : ‘‘ Really the question is, whether Pearson is to be con-
Sidered as the defendant’s servant, or as a contractor exercising an mdepenglent
employment. The whole evidence shows that the former is the correct view.

€arson was not a person exercising an independent business, but an ord1~n_a.ry
a'b_o‘lrer, chosen by the defendant in preference to any other, but not exercising
an independent employment."’
P Crompton, J., said : “ The real question is, whether the defendant and

€arson stood to each other in the relation of master and servant. 1 dgcnde, not
?“ the ground that Péarson did not employ the hands of another : for, if he was
he defendant’s servant, the defendant would be liable for the wrong doing of the
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person whom the servant employed ; though it is true that such employment may
sometimes be a test as to whether the empioyer was 3 servant or an ‘ndependent
contractor. The test bere is, whether the defendant retained the power of
controlliag the work. No distinction can be drawn from the circumstances of
the man being employed at so much a day ar by the job. I think that here the
relation was that of master and servant, not of contractor and contractee.” The
last mentioned judge also remarked during the argument of counsel {p. 575):
‘* Is not this rather a case where the employer maintains a control over the person
whom he employs? A contractor chooses the mode in which the work is done,
and the persons who do it. I thought the principle of the cases, which are cases
of difficulty, was that the contractor had this power of choice.”

In Rast v. New England Furniture & Carpet Co. (1896) 66 Minn. 76, 68 N.'W,
729, the court, inclined strongly to the view that this decision would have justified
it in holding, as a matter of law, that a person whose general occupation vias
that of carpenter and builder, and who was employed by a house owner to stop
a leak in the roof of the house, and while engaged on the job, threw down some
ice and snow on a passerby, was a mere servant. But it was declared to bz at
least, a question for the jury to say whether the defendant surrendered all control
over the actions of the employé as to the manner of removing the ice and snow
from the roof of the building. The construction thus put upon the English case
is of very dubious correctness, when it is considered that the work there involved
did not require any special skill, as in the case before the court. Upon the facts
the Minnesota ruling is inconsistent with another English case, Welfare v. London,
B. & S.C.R. Co. (1869) L.R. 4 Q.B. 696, 38 L.]J.Q.B.N.S. 241, 20 L.T.N.S. 743.
17 Weekl. Rep. 1063, cited in the following section, but is sustsined by some of
the American cases there referied to.

In Tucker v. Axbridge Highway Board (188q) 33 ]J-P. 87 where a trap was
capsized by striking against a heap of stones which had been left beside a road
bty a man who had been employed to repair it, the defendant was held liable on
*he general ground, as it would seem, that, *‘if a person does merely menial
work, then he is clearly a servant.”

In a New Zealand case it was remarked, arguendo. ‘“ There is yet another
point of distinction which has been referred to in several of the cases or is, per-
haps, here applicable ; the employment of an ordinary labourer to do ordinary
labourer’s work by the piece, and the emplovment of persons skilled in a
particular business.” Threlkeld v. White (C.A. 1890} 8 New Zealand L.R. 513,

Ya Sérandat v. Saisse (1866) L.R. 1 P.C. 152. 35 L. ] P.C.N S. 17, 12 Jur. N.S.
301, 14 Weekl. Rep. 487, the -espondent brought an action for injuries caused by
a fire kindled on the appellant’s land by iabourers empioyed by him 1o clear the
ground for agricuitural purposes, which fire was so carelessly made, that sparks
and other burning particles were carried over and scattered upon the respondent’s
premis=s. The respondent grounded his claim for damage on the article 1384 of
the Code Napoleon (the prevailing law of Mauritius where the action was
brought), which is in these words: ‘' les maitres et commettants {sont respons-
ables] du dommage causé par leurs domestiques et préposés dans les fonctions
auxquelles ils les ont employés.” The respondent contended that the a%pe“anl
and the men he employed stood in the relation of Commettant and Préposé
within the meaning of this article. From an examination of the anthorities the
conclusion was arrived at, that, subject to the qualification mentioned in the
following sentence, the word ‘ Préposé” in the article means substantially a
person who stands in the same relation to **Commettant™ as ¢ Domestique™
does to * Maitre’ i. e., a person whom the ** Commettant” has entrusted to
perform certain things on his behalf, It was observed, however, that the
French lawyers, in their interpretations of the articie, had qualified this con-
struction by the doctrine, that in urder to make the Commettant responsible for
the negligence of the Préposé, the latter must be acting *‘sous les ordres, sous
la direction, et la surveillance du Commettant.” The evidence showed that
there were two bands of Indian labourera employed, and that the work was to be
paid for at a certain price per acre, but left it dot Stful whether the appellant
was to pay the price to the head men of each band, or to them and the Indians
in their respective bands. On this evidence the contention of the appellant, that
he had severed himself from the execution of the work, and parted with all
superintenderce and control over the persons by whom it was performed, was
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rejected by the Privy Council, on grounds explained in the following extract
from the judgment : ‘‘ Having regard to the nature of the work, and the con-
dition of the mea employed, it appears to us unreasonable to infer that the
appellant had parted with the power of correcting, as the work went on, the
mode in which it was to be performed, and of dictating what kind of brushwood
and other growtl was to be removed, and what was to be left standing, and how
the weeds and brushwood which had been got up were to be dealt witk, ana
where they were to be deposited ; in other words, we think the evidence does
not shew thar the general control, direction, and surveillance of the operations
was relinquished by the appeilant by reason of the agreement he had made with
the Indians. [t may be observed that these men do not at all answer the
description given by Sirey (‘Codes Annotés,” Vol. L. p. 655) of * ouvriers d'une
profession recc et determinée ; ° they were ordinary labcurers charactenzed
by the Court below as ‘a set of idle, careless semi-barbarians.” The view we
bave thus taken of the relation established by the agreement between them and
their employer is corroborated by the evidence, which shows that in point of
fact the appeliant did interfere and centrol the men in the course of the work.
For example, it was said by joondine. * Mr. Sérendat told me not to put fire ia
the place where I was working ;* . . . ‘he told me to put fire in another place
which he pointed.” Again, Beesapa says, ‘ The previous day Mr. Sérendat had
come and told Joondine to leave that postion of ground which is fifty dollars, and
go ond work in the interior of the field.” And the appellant’s answer states that
he had given orders some five or six days before to burn some weeds, bnt that he
also gave orders that the fire should be carefully extinguished. Looking, then,
at the whole case, we are of opinion that the appellant and the Indian whose
negligence caused the fire stood in the relation of * Commettant * and * Préposé.’ ~
And, as it has nct been disputed that the negligent act was done by the * Pri-
posé " in the course of his employment, it follows that the responsibility of the
appellant is made out.”

A man employed by the defendant to cleanse out at certain intervals the con-
tents of his ash-pit deposited them on one occasion in the street, preparatory to
their being removed, and the plaintiff's vehicle was upset by the heap. The jury
found that the contract was an entire one to remove the rubbish aitogether, and
not merely to take it to the street. It was held error to enter judgment for the
defendant on this finding. Blackburne, J., remarked that the nature of the sub-
ject matter in such cases makes all the difference, and that, when regard was
had to the act done in the house occupied by the defendant, and under his wife's
directions, it appeared to have been but the ordinarv act of a servant. 3¢ Keon
v. Bolton (1851) 1 Ir. C.L. Rep. 377, 3 Ir. Jur. O.S, 284,

Where a city was constructing a waterpipe trench, and a labourer employed
under the direction of the city’s inspector and superintendent was assigned to the
excavation of a 1.-foot section of the trench, but he had no authority or discre-
tion as to his work, it was held that he was not, therefore, an independent con-
tractor but a servant, and that the city was bound to provide for his safety
against caving of the banks while performing the work. Ft. Wayne v. Christic
(1900) 156 Ind. 172, 5 N.E. 385

Where a landowner who is about 16 rebuiid a house which has been destroyed
by fire, contracts directly with a labourer to make the excavation for the founda-
tion for a specified price, instead of letting out the whole work to one person, it
is error to give an instruction which would exclude from the consideration of the
jury the possibility that the labourer was hired as a servant. Stevenson v. Hal-
lace (1876) 2 Gratt 77.

In holding that a labourer engaged for 50 cents to drive an animal
is a servant to the owner of the animal, and not an independent contractor
court reasoncd as follows: ‘‘ There is nothing in the nature of the employ-
ment or in the contract to indicate that Simon [the labourer] was not
subject to the control, supervision and direction of Blase, had he seen
fit to exercise such control over Simon’s movements. Nor is there anything
whatever in the testimony to prove that Simon exercised a ‘distinct calling,’
as did the coloured teamster, Stevenson, in Pink v. Missouri Furnace Co. (1884),
82 Mo. 276, 52 Am. Rep. 376; and the licensed drover described in an Engiish
case cited by appellant (Mligan v. Wedge (1840) 12 Ad. & EL 737, 4 Perry & D.
714, 1o L.] Q.B.N 8. 19]. Simon was doing any sort of ordinary work at that time.
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authorities do not show distinctly the rationale of the presumption
thus entertained. Essentially it nay perhaps be said to reflect
merely the understanding of the courts as to the terms upon which
work is ordinarily contracted for under the circumstances indicated.
It must be admitted, however, that it is not easy to adopt this
explanation to three Scotch cases in which the employer was held
liable. But these decisions seem to be inconsistent with the
English and American authorities reviewed in § 12, ante (4).

To counstitute an independent contractor, so as to relieve his employer from
liability for his conduct, it must at least appear that the work to be performed
was committed exclusively to the discretion of the contractor. The independence
of the contractor may appear by the nature of the work sometimes, and at other
times by the terms of the contract, or by the calling of the contractor. The
nature of the work in question in this case, no less than the agreement itself,
totally fails to establish a foundation for holding Simon to be an independent con-
tractor in the matter of driving the cow to defendant’s place of business. The
fact that the work was to be paid for in one price is not decisive of the question.”
O Neill v. Blase (1902) 94 Mo. App. 648, 68 S.W. 764.

A porter who was occasionally employed by a butter-factor toleave parcels at
the house of purchasers, and was paid by the persons to whom the parcels are
delivered was also held to be a **servant " of such factor within the meaning of
the embezzlement statutes, and not a person following an independent employ-
xent. Reg. v. Lynch (1854) 6 C.C. 445.

In a New York case the court remarked, arguendo, : *‘ Undouttediy. one
cannot shield himself under the doctrine of independent contractors by simply
employing anothber person, and giving him a general authorily to procure others
to assist in work which requires no care or skill or experience, but w*i n 1s
merely such as might be done by any person with sufficient physicai strength.”
Kueckel v. Ryder (1900) 54 App. Div. 253, 66 N.Y. Supp. 522. .

(6) In a case where the plaintiff the proprietur of 2 mineral stratum which was
damaged by fire which spread from the place where ironstone was being calcined,
it was shown that the lessee of the ironstone workings had employed contractors
to calcine it at so much per ton, payable at the end of every fortnight. Those
contractors employed and paid all the workmen, the lessee having no direct
managment in thc caicining operations. The jury were charged by Lord
President Boyle that, in point of law, the lessee was responsible for the acts of
these contractors, as they were in no different position from any other labourers
hired by a master to work by the piece. Rankin v. Dixon (1847) 9 Sc. Sess. Cas.
2nd Ser. 1048.

In 2 later case, arising out of the same occurrence, the stipulaticns of the
contract are set forth more in greater detail. The contrzctor agreed to employ
the necessary number of miners to pay them their wages—to furnish various
implements necessary for the workings, etc. After the first two months the out-
put was to be not less than 100 tons of calcined stone weekly, and a failure to
perform this stipulation entitled the contractee to terminate the contract by
giving a written notice of « > month. The working was to be carried on
regularly and fairly, and agrecably to the instructions of the contractee or his
overseer. The contractor, after the first month, had the right to abandon the
job upon giving one month’s notice. It was held that, as between the lessee of
the ironstone and his landlord, the contractor was to be regarded as a mere
servant of the lessee. Lord Colonsay seems to have based his decision mainly
upon the fact that, under the contract, the lessee had a control over the calcining
operations. In the course of the opinion, he said: ** This is a case of injury
donc to & neighbouring property by a person who held a mixed character—at
least whose trade had not yvet assumed such an independent character as entitles
us to hold that the defenders can get rid of the responsibility which attaches to
them by employing such a person as Watson and his gangers, instead of
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23. —by the fret that the employment was general.—According
to the Supreme Court of Massachusetts, the intention of the
employer tc retain the right 5{ exercising control, and conse-
quently to create the relation of master and servant, should always
be inferred, where it is shown that the employment was general,
and not based on a contract to do a certain piece of work, on
certain .pecified terms, in a particular manner, and for a stipulated
price (a). A similar view is perhaps in<'cated by several cases

fabourers paid directly by themselves.” The two other judges relied upon the
existence of a non-delegable duty (see § 66, post). Nisbet v. Dixon (1852) 14 Sc.
Sess. Cas. and series, 973.

In another case alil the judges were of opinion that a master slater, engaged
to put up a chimney-can and top, was not an independent contractor, although
he had workmen in his employ and was to be paid not by day’'s wages, but at the
ordinary rates chargeable for the work to be done. Cleghorn v. Taylor (1856)
18 Sc. Sess. Cas. 2nd s=ries, 664.

ta) Brackett v. Lubke (1862) 4 Allen 1:8, 81 Am. Dec. 694, where it was held
that the lessee of 2 building. #bo had empioyed a carpenter to repair an awning
which exteaded from the obuilding over a public way, was liable for an injury
received by a passer-by in consequence of the carpenter’s carelessness. The
Court said : “* This seems to us a very clear case. The defendants are liable,
because it appears that the negligent act which caused the injury was done by a
person who sustained towards them the relation of servant. There was no con-
tract to do a certain specif.ed job or piece ¢f work in a particular vay for a
stipulated sum. It is the ordinary case where a verson was emploved to perform
a service for a reasonable compensation. The defendants retained the power of
controlling the work. They might have directed both the time and manner of
doing it. 1f it was unsafe tc make the repairs or alteration at an hour when the
street was frequented by passers, it v.as competent for the defendants to require
the person employed 1o desist from work until this danger ceased or was
diminished. If the means adopted to gain access to the awning were unsuitable,
the defendants might have directed that another mode should be used. In short,
if the work was in any respect conducted in a careless or negligent manner, the
defendants had full power to change the manner of do'ng it, cr to stop it, and to
discharge the person emploved from their service. The mere fact that the work
was done by one who carried on a separate and independent employment does
not absolve the defendant from liability. If such were the rule, a party would
be exempt from responsibility even for the negligent acts of his don.estic ser-
vants, such as his cook, coachman or gardener. . .. If the person emploved to
do the work carries on an independent employment. and acts in pursuance of a
contract with his employer by which he has agreced to do the work on certain
specified terms, in a particular manner, and for a stipulated price, then the
employer is not liable. The relation of master and servant does not subsist
between the parties, but only that of contractor and con‘ractee. The power of
directing and controlling the work i8 parted with by the employer. and given to
the contractor. But, oa the other hand, if work is donc under a general
employment, and is tc e performed for a reasonable compensation or for a
stipulated price, the employer remains liable, because he retains the right .. nd
power of directing and controlling the time and manner of executing the work,
or of refraining from doing it. if he deems it necessary or expedient.”

In Dane v. Cochrane Chemical Co. (18ar) 164 Mass. 453, 41 N.E. 678, J., the
negligent emplové, received his orders fo - the carpentry work to be done, usu-
ally from one of the defendant’s superintendents, He hired the men to be em-
ployed in doing the work, superintended, paid, and discharged them. The de-
fendant paid J. $2.50 a dav for his work, and twentyv-five cents a day for each
man employed by him, in addition to the amount of the wages which he agread
to pay the man. Sc far as appeared, J. furnished the toois and the defendant
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decided in other jurisdictions, but the precise grounds of the
conclusions arrived at are not clearly defined. In two instances
it may reascnably be supposed that the courts were, in some
degree at least, influenced by the fact that the employment was
not only general, but for an indefinite period ().

the materials required to do the work. J. drew cioney from time to time from
the defendant on account of what wus due to him, and at the end of each month
the accounts between him and the defendant were usually scitled. J. paid his
workmen every Saturday, but their names never appearcd on the pay roll of the
defendant ; they never were paid by the defeadant, and the defendant ket no
account with them. Apparently J. kept vorkmen in his employ whom he used
in performing work for other persons us well as for the defendant. It was held
to be competent for the jury to infe:, from this testimony, that the aefendant was
liable for the negligence of J. The court said : *‘When there are no specifica-
tions in advance of what is to be done, and no round price agreed upon, and a
carpenter is employed Lo make repairs and alterations to the satisfaction of his
employer, to be paid according to the amount of the work done by the carpenter
and the men he employs, it would seem to be a reasonable inference that the em-
p;oyer r:tains the right to direct the manner in which the carpenter should do
the work.”

(&) In a criminal case it was held that a jury would be justified in finding that
a person who, upon his representing to the prosecutor that he had a little spare
tinve which he would like to occupy in ccilecting debts, was engaged to do such
work was a ‘servant” within the meaning of the statute 7 & 8 Geo. 3. Keg. v.
Hughes (1816) z Cox C. C. 104.

In another case it was held that, where the owner of a sione juarry hired a
man to quarry, break, and pile up stone therein, at $1 per perca, the employé
to furnish the gunpowder and tools, the employer was liable to a1 adjoining pro-
prietor for injury to a building by one of the blasts, aithough ord - ary care was
exercised in the manner in which the quarry was worked. 7iffin v. McCormack
(1878) 34 Ohio St. 638, 32 Am. Rep. 308. The court said: *“‘We a. 2 of the opin-
ion that the true relation between the city, as proprietor of the stone quarry, and
Ardner, was that of master and servant, instead of emplc;er and independent
contractor within the principle of the rule above stated. There was no ‘job’ or
defined quantity of work contracted for. The services of Ardner were subject to
be determined at the pleasure of either party. The compensation was to be
ineasured by the quantity of labour performed. It appears to us to have been an
ordinary contract for work and labour, which creates, between the emplover and
employed, the relation of master and servant, within the meaning of the law in
regard to that subject. It is true that the service, ramely, the quarrying of
stone in the employer’s quarry, was to be done by the use of powder and tools
furnished by the emplové ; but this condition in the contract did not affect the
legal relation between the parties. It was significant only as a matter affecting
the rate of compensation. And it is also true, that the city ‘had no other or fur-
ther control over Ardner in said work.” Whether this language mears that the
city exercised no other or further control, or that the city contracted with Ardner
that it would not exercise any other or further control over the work, makes no
difference. If it were a mere failure to exercise control, it was the fault of ihe
city. Ifit was part of the contract with the servant, that no other or further
control should be exercised by the city, it is enough to say that » master cannot
exonerate himself from responsibility to third persons, which the 'aw imposes
upon him, for injury resuiting from the misconduct of his servant, by contracting
with the servant that he will not exercise any control over him, and will not,
therefore, be responsible for any injury that he may wrongfully inflict.”

A part of the machinery in the defencant’s mill was a ‘‘slasher,” the sole use
of which was to cut slabs and other material belonging to the defendant into
proper lengths for shingles, lath and pickets, which when cut, were to belong to
the defendants. The defendent kept this machine in ruaning order, defrayed the
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expense of oiling and repairing it, and furnished the necessary. power and light;
but he coatracted with B. to do the manval work nesded for the operation of the
machine, giving him no authority to use it upon other material of his owa, or for
anybody other than the defendant. For doing this manual work, the defendant
agreed to pay him a price measured by the product. While nominally B. was to
employ and pay for such assistance as Le needed, the wages of the helpers were
paid by the defendant and deducted from the amount which otherwise should
have been due to B. The coaclusion of the court was that, upon the facts stated,
B. was not an independent ccztractor, but a servant of the defendant, put in
cbarge of a particular machine upon the terms s'ated, to operate it for the
defendant, and that whatever duty there was to notify an incxperienced person
engaged to work on or about it, of the dangers incident 10 the employment,
remained a duty of the defendant, Nyback v. Champagne Lumber Co. (1901) 48
C.C.A. 632, 109 Fed. 732.

Where a man who had agreed to trim certain shade trees in front of a
house, and to receive the wood as compensation for the work, cut off a limb i
such a manoer that it fell on and bent down a telephone wire stretching across
the street, and the wire, while in that position damaged the top of a buggy, the
court held that there was nothing in the case to sugg=st, in the remotest degree,
that the man whom the defendant en:ployed was in the exercise of an independent
employ nent. It was observed that the circumstance that he was tc cct the trees
for the wood instead of for cash, irdicated merely the mode of his payment, and
threw no new light upon the nature of his employment. If any.hing, the pre-
sumption arising from this mode of payment militated against the notion of an
independent employment in respect to which the employer had surrendered all
contro!, as the parts of the tree to be cut must have been at the election of the
employer; otheiwise the workman might take the whole tree as his compensation
for trimming it. The court summed up its view as follows: ** The facis agreed
vpon present iv the clearest manner, prima facie, a case of employment as
master and servent. If the employer seeks to avaii himse'f of the protection
affcrded him by the less intimate relation of employer and contractor, it is incum-
bent upon him, by proof, to establish the facts essent'al to the applicability of
the rule of law he invokes.” Stafe v. Swayzge (188g) 52 11.].L. 129, 18 Atl. 697.

If a house owner employs a blacksmith to adjust 2nd secure the cover over
a coal-hole, the blacksmith, being subject to the direction and control of his
employer and liable to be dismissed at any time, is not an independent contractor
for whose negligence the owner would not be liable. Dickson v. Hollister (1889)
123 Pa. 421, 10 Am. St. Rep. <33. 160 Atl. 484,

The existence of the relat.on of master and servant was held to be inferable,
where a person who had made a contract to put down a sidewalk executed a
written document by which he agreed to furnish another person, at the place
where the work was to be done, the rough stone which, for a stipulated price, he
was to cut, dress, haul, and set in the sidewalk, Schmeickhardt . 5¢. Louss
(1876} 2 Mo. Apo. 571.

In Perryv. Ford (1885) 17 Mo. App. 212, where the plaintiff fell into a privy vault
which, while under repair, haa been left withcut guards or lights, the only direct
evidence as to the contract made by defendant for the repairing certain water
closets was the testimony of the defendant himself, who said: ¢ I gave the con-
tract to repair this closet to Mr. Cotter, and when he got ready to repair it, I
went with him into the saloon and told Mr. Alms I was now ready to repair this
closet.” It was shown that the employés of Cotter, a plumber, did the actual
work of repairing, and that the defendant was frequently present while the work
was being done. It was argued by counsel for defendant that the mere bare
statement that defendant gave the contr~_« for the work to Cotter, raised a pre-
sumption that the relation between them was that of contractee and contractor,
and not that of master and servant. This contention did not pievail. The court
said : *“ Every contract made by the owner of a building for repairs therein does
not create the relation of contractee and contractor between the owner and the
person contracted with. . . . Ifin this case the defendant could have directed
the time and manner of doing the work; if it tad been unsafe to do the work ata
certain time or in a certain manner, and the defendant could have required
Cotter to desist, or could have altered the t:anner of doing the work. . . . .
The mere fact that Cotter followed a certain trade or profession, or carried on a

-
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But there is a considerable weight of authority against the
acceptance or the doctrine thus relied upon, in so far as it is put
forward as one which, irrespective of the nature of the stipulated
work and the industrial status of the person employed, furnishes
an adequate and decisive test of the character of the contract (¢)-
So far as Massachusetts is concerned, it would almost seem
permissible to infer from the reasoning of a recent decision that
the original doctrine, as above stated, no longer prevails in that
state, or that it has at least been somewhat modified ().

separate and distinct employment does not change the :ule. . . . It caanot
then be vresumed that Cotter was a contractor, and not a servant, from the mere
general statement by defendant, that ho had given the contract to Cotter. But
if the defendant wants to relieve himself of liability ‘as master in this case by
reason of the relation of contractor, the defendant must prove the existence of
that relation. If the defendant wishes to escape liability because by the te-ms
of the contract his liability has been imposed upon Cotter, he must prove the
terms of the contract. From the evidence in this ca.e the terms of the contract
do not appear and we cannot say that Cotter was not defendant’s servant, The
presumption is that Cotter was such servant. The evidence does not tend to
rebut that presumption.”
See also the Illinois cases cited in §  (3) post.

(c) In Weifare v. London, B. & S. C. R. Co. (186g) L.R. 4, C.B. 696, 38
L.J.Q.B.N.S. 241, 20 L.T.N.5. 743, 17 Weekl Rep. 1065, Cockburn, Ch. ]., in
discussing tne liability of the defendant company for injuries alleged to have
been causcd by a workman employed to repair the roof of one of its stations,
said: ‘‘If it were necessary to determine that question, we should have to con-
sider whether the ca-e was improperly withdmawn from the jury on the ground
that the plaintiff offered no evidence to show that this person was the servant of
the company. I agree that, where a thing is being done upon the premises of an
individual or, a company in the ordinary course of business, it would fairly be pre-
sumed that the thing was being done by a person in the employment cf the
principal for whose benefit the thing was being done; but in the ca<e of work of
thi. 1escription it seems to me that the principle would not apply, because it is a
ma‘er of universal knowledge and experience that in a great city like this
Eersons do not empioy their own servants to do repairs to the roofs of their

ouses or buildings ; they employ a builder whose particular business is to do it.
This being a matter of universal practice and of universal and common knowledge,
I think this is a circumstance which the judge cught to take into account in
determining whether there is evidence to go to the jury or not; but I do not
think it is necessary to decide this case on this particular point,”

In the same case Blackbu.rn, J., observed: ‘I quite ag-ee with what my
lord has said with reference to the normal staie of things, that people who are
employed to repair roofs are independent tradesmen, and not mere servants;
and the onus of proving that this man was the servant of the company was on
the plaintiff, and he is not presumed to be so; it must be proved, because it is an
exceptional case.”

In New York it has been laid down that, where a mechanic is employved by
the owner of a building to make repairs, * without any specific arrangement as
to conditions,” his employment is independent. Hexamer v. Webb (1886) 101
N.Y. 377, 54 Am. Rep. 703, 4 N.E. 755.

(d) See Dutton v, Amesbury Nal. Bank (1903) 181 Mass. 154, 63 N.E. 4o5.
The court held that the contract was an independent cne, although the report of
the auditor stated that the employment was general. See § 11, note (3), subd, (3),
ante,
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24. —from the partition of the work among several contractors.—
In a Pennsylvania case where the plaintiff, while passing along
a street, fell into an unguarded excavation which had been made
in the course of building operations, the comt approved a charge
of the trial judge to the effect that, where the work is split up in
different contracts, and the owner undertakes to supply one of
the contractors with materials to be used in the execution of his
contract, and no provision is made for the supervision of the
work or the erection and maintenance of guards around it, it is
justifiable to draw the inference that the owner retained the
supervision, and that his duty to protect the public has not been
devolved on others (2). In the argument of the court it is taken
for granted that, under such circumstances as those involved, an
employé may by an express stipulation devolve upon a contractor
the duty of protecting the public—a doctrine which had been
established in Pennsylvania by an earlier ruling (&), but which
is discredited by the weight of authority. See § 51 post. Inmost
jurisdictions, therefore, the special consideration upon which the
wourt relied would have no force, as the employer would have
been held liable on the simple ground that a non-delegable duty
had not been fulfilled, and irrespective of the question whether
the work had be undertaken by one or several contractors. The
present writer has found only one other case in which it has been
intimated that the partition of the work among two or more
contractors may be a sufficient reason for charging a principal
with liability for their negligence (¢). Such a limitation of the
general doctrine seems to be quite arbitrary and irrational, and
there are not wanting decisions in which it has been ignored or
repudiated (&).

(a) Homan v. Stanley (1570) 66 Pa. 464, 5 Am. Rep. 389.

(8) Allen v. Willard (1865} 57 Pa. 374, where a principal contractor was sued
for an injury caused by the negligence of a sub-contractor in leaving unguarded
an excavation under a footpath. It was laid down that, although the defendant
would not have been liable, if he had committed to the sub-contractor the entire
control of the work of making the excavation, he should be held responsible for
the reason that the evidence was insufficient to establish the conclusion, that the
control of the work had been thus transferred.

(¢} McCleary v. Kent (1854) 3 Duer, 27, where the remark was made,
arguendo, with reference to the liability of a contractor for the negligence of
sub-contractors.

(d) In Treadwell v. New York (1861) 1 Daly, 128, it was held that a person
who employs two independent contractors to execute different portions of the
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25. Natare of contract determined with referenee to the degree of
skill required for the work.—The fact that the work to be done
was such as requirea special skill for its proper performance is
frequently referred to in cases where the contract was held to be
independent (4). This circumstance may be regarded as one of
those which has some tendency to shew that the relation between
the employer and the person employed was not that of master and
servant (). But no case has been found in which it has been
credited with a distinctly differentiating significance; and there
are many instances in which it has been wholly disregarded. See
especially §§ 22, 23, ante.

26. —the existence or absenca of an obligation to perform the
work in person.—A natural deduction fromm the ordinary con-
ception of an independent contractor, viz., that he is essentially an
employé who merely agrees to produce certain specified results
by any means which he may think proper to select, is that, unless
rescricted by some express stipulation, he will always be entitled
to use the labour of others in executing the work which he has
undertaken. It follows, therefore, that, if the terms of the contract
are such as to indicate that the person employed may, if he so
desires, perform the stipulated work by deputy, it will usually be
inf~erod that he is not engaged as a servant (a). That this was

work of constructing a building is not liable to one of them for injuries caused by
the negligence of the otner.

In Martin v. Tribune Asso, (1883) 30 Hun, 391, the defendant was held not to
be liable for the negligence of one of several mechanics who had been employed
to do different parts of the work of constructiny a building.

In Polter v. Seymour (1859) 4 Bosw. 140, Hoffman, ]., remarked: “ When we
once arrive at the principle that employment, control, and supervision, or the
right to such, over the person whose neglect was the immediate cause of the
injury, is to test all these caes, the logical result seems inevitable, that sach
rule is as applicable to contracts for distinct portions of a building, as to a con-
tract for the whole.”

(a) See for example, Murray v. Currie (1870) L.R, 6 C.P, 24, 40 L.J.C,P.N.S.
26, 23 L. T.N.S. 557, 19 Weckl. Rep. 104; Hexamerv. Webd (1886) 101 N.Y. 397,
54 Am. Rep. 703, 4 N.E. 755; Aueckel v. Ryder (1900) 54 App. Div, 252, 66 N.Y,
Supp. 322; Lawrence v. Shapman (1873) 39 Conn. 586 ; Morgan v. Bowman (1856),
22 Mo. 3538.

(61 In Threlkeld v, White (1890) 8 New Zealand L.R. 513, it is referred to as
a. evidential factor of this quality.

(a’ This rule is illustrated by the decisions which exclude from the scope of
statutes specifically applicable to masters and servants all agreements under
which the person employed is not obliged to perform the work himself. Thus it
has been held that a person to whom a Government contract for road-work,
which is to be done according to certain specifications, and paid for at so much
per chain, had been sublet, was not a servant within the purview of the Masters
and Servants Act of New South Wales. Kx parfe A‘al)xboue {1892) 13 New So.
Wales. L.R. 56,
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the effect of the contract may perhaps be concluded in most
instances, if the person employed did, as a matter of fact, execute
the work by the hands of another ().

On the other hand, as the principle of the maxim, Delegatus
non potest delegare, is understood to apply in its full force to a
Servant, it is perhaps permissible to lay down the doctrine that, if
1t should appear, either from the nature of the employment, or the
terms of the agreement, that the person employed is expected to
do the work with his own hands, the appropriate inference will
usually be that he is engaged as a servant. But there is very little
judicial authority upon this specific point (¢).

27. —the reservation of a right to terminate the contract of
employment.— The existence of the right of controlling an employ¢
in respect to the details of the work normally implies that the
employer has also the right to discharge him. Hence it is laid
down that the relation of master and servant will not be inferred
ina case, where it appears that the power of discharge was not an

——

So, also, it has been held that the corresponding statute in Victoria is not
applicable to an employé whose position is defined by the acceptance of his offer
to paint a certain number of railway trucks to the satisfaction of the owner.
Under such an agreement there is nothing to prevent the contracting party from
getting the work done by deputy. McElroy v. Australian Forge & Engineering
Co. (189g) 24 Vict. L. Rep. 953. )

It is not irrelevant to mention in this connection that, in construing th'e
English Truck Act (1 & z William 4, chap. 57), the Courts have held a person is
Or is not a ‘“labourer” or an ‘‘artificer”” within the scope of its provisions,
according as he is or is not hound to execute in person the work which he has
Undertaken to do, the theory being that these terms are intended to apply 0{11)’ to
Persons who ate actually and personally engaged to perform the worlg. Riley v.
Warden (1848) 2 Exch. 59, 18 L.J. Exch. N.S. 120; Bowers v. Lovekin (1856) 6
El & BI. 584, 25 L.J.Q.B.N.S. 371, 2 Jur. N S. 1187, 4 Weekl. Rep. 600; Ingram
V. Barnes (1857) 7 El & Bl 115, 26 L.J.Q.B.N.S. 319, 3 Jur. N.S. 861, 5 Weekl.

ep. 726 ; Floyd v. Weaver (1852} 16 Jur. 289, 21 L.J.Q.B.N.S. 151 ; Sharman v.
Sanders (1853) 13 C.B. 166, 3 Car, & K. 298, 22 L.J.P.C.N.S 86, 17 Jur. 9 N.S.
765, 1 Weekl. Rep. 152; Sleeman v. Barrett (1864) 2z Hurlst & C. 934, 33 L.J.
Exch. N.s. 153, 10 Jur. N.S. 476, 9 L.T.N.S. 834, 1z Weekl. Rep. 411.  See the
Present writer’s treatise on Master and Servant, pp. 2063, 2064.

(3) The somewhat guarded remark of Crompton, J., in 2 leading case, was,
that the fact of another person having having been engaged by the negligent
employé to carry out the stipulated work ‘‘may sometimes be a test as to
Whether the employer was a servant or an independent contractor. Sazéler \87
Henlock (1855) 4 El. & Bl. 570, 3 C.L.R. 760, 1 Jur. N.S. 677, 24 L.J.Q.B.N.S. 138,
3 Weekl. Rep. 181.

(©) In Sadler v. Henlock (1855) 4 El. & Bl. 570, 3 C.L.R. 760, 1 Jur. N.S, 6]7,
24 L.J.Q.B.N.S. 138, 3 Weekl. Rep. 181, while one of the counsel was a;;gumg
th,at the workman was not the personal agent of the defendant anfi that he
Mmight have employed a third person to do the work, Lord Campbell interposed
e remark : * I doubt that : if I select a person in whom I place confidence, can

€ employ another?”
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incident of the contract of employment (2). The converse of this
rule, however, holds only to a limited extent. According to the
authorities, the conclusion that the person employed was not an
independent contractor is indicated by evidence that he was liable
to dismissa! at any time, and the case is for the jury whenever
such evidence has been introduced, and the rest of the testimony
is either of an ambiguous quality, or has itself a tendency to
establish the same conclusion (#). That a similar significance is

(a) Pioneer Fireproof Constr. Co. v. Hansen (1898) 176.111. 100, 52 N E. 17.

(&) In a tase where the plaintiff was injured by the fall of a shoot which had
been negligently fastened by a coservaut, it was held that a jury could not have
progerly found that the immediate employer of the injured perser vas an inde-
peudent contractor, where the evidence was, that certain shipowners h.d arranged
to have the goods arriving in a ship delivered through their agents, a firm
which was one of the defendants in the action ; that these agents had made a
contract with one, J., who had been a foreman on the dock quay, and who him-
self worked on the quay ; that this contract provided that the agents might at
any moment stop J. from going on with the work ; and that, after the accident,
the agents, in a letter to the plaintiff, had referred to J. as their *‘foreman.”
The court seems to have considered the nonsuit proper even without reference
to the last mentioned detail. Oldfie/d v, Furness (C.A. 1893) 58 J.P. 102, g Times
L.R. 515.

Tshg fact that the employé was liable to be discharged vas emphasized in
Bernauer v. Hartman Stzel Co. (1889) 33 Il App. 401.

A. received an injury by failing at night from the highway into an uafenced
and unlighted sewer, which was heing constructed under a written contract be-
tween B. and certain local commissioners. A clause in the contract prohibited
sub-letting without the engineer's consent. B. contracted by parol with ., a
competent workman, to do the excavation and brickwork, and the watching,
lighting, and fencing, at an ascertained price per vard, while he supplied the
bricks, and carted away the surplus earth. B.'s name was on the carts, and
also on a temporary office near the works. He did not interfere during the pro-
gress of the work, but admitted that he should have dismissed N., if dissatisfied
with the execution of the work. The clerk of the works war in the einployment
of the commissioners. Held, that there was evidence of B.'s liability. Blake v.
Thirst (1863) 2 Hurlst & C 20, 32 L J. Exch. N.S. 189, 11 Weekl. Rep. 1034, 8 L.
T.N.S. 251. Martin, B., said : “‘Thc view which I take of this case does n-t
rest upon the authority of Hole v. Sittingbourne & §. R. Co. (1361) & Hurlst. & N.
488, 30 L.J. Exch. N.S. &1, 3 L.T.N.S. 750, 9 Weekl. Rep. 274. I think the rela-
tion of master and servant clearly existed between the defendant and Neave,
within the principle established by the more recent decisions.”

Bramweil, B., said : “The evidence, I think, showed that the defendant
had a right to control the way in which the work was to be executed. Suppose
the defendant had made two contracts with different persons ; with one, that he
should dig the excavation ; with the other, that he should light and watzh it. [t
could not, I apprehend, be then contended that he would not be himself respon-
sible. I think he is no less responsible here, though there is but one contract
with a single individual.”

The defendants’ testimony tended to show that there prevailed in their fac-
tory a so-called ‘contract’ system, and S. was ore of the contractors employed
by them. He worked under agreements with the defendants to make rceat-
frames ut an agreed price per piece, the work being done by him in their fac-
tory, They furnished him with the stock in the rough, with «he niachinery, the
power, and the room to work in, and kept the machinery in repair He worked
for no onc else ; there was a0 fixed term to his employment ; and it was liable to
be ended at any time, at their instance. It was held that although the jury
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o be attached to a clause in a written contract by which the
employer reserves the power of revoking it at short notice, if the
work should not be done satisfactorily, may perhaps be inferred
from a case already cited in another connection (8). But it is well
settled that. if the remaining provisions of a contract shew that
it is an independent one, the mere fact that the employer has
reserved the right to carcel, annul, or revoke it, or to suspend, or
re-let the work, if there is some specific ground for dissatisfaction,
will not cast upon him the responsibities of a master (¢).

28. —the surrender or retention of the eontrol of the premises on
which the stipulated work was done.—{a) Contro! surrendeved.—
With respect to that large class of cases in which the stipulated

should find that S, agreed with the plaintiff as to his wages, there was tess' aony
in the case which required the submission of the question to the jury, whether
Swain was a contractor or servant, Goldman v. Mason (1888) 18 N.Y.S.R. 376,
2 N.Y. Supp. 337.

(&) Speed v. Atlantic & P, R. Co. (1879) 71 Mo. 303. See § 19 ante.

(c) Provisions which have been held not to negative the conclusion tha* the
person employed is an independen contractor are the following :

That the employer’'s engineer may declare the contract forfeited ** for non-
compliance with his directions in regard to the manner” of doing the work.
Thomasv. Alteona & L. Valley Electric R. Co. (1899) 191 Pa. 361. 48 Atl. 215 ; that,
in the event of the works being delayed, the architect supervising the work, as
the representative of the employer, shall have the right to employ another
person to carry out the contract. Fobiuson v. Webb (1875) 11 Bush, 464 ; that in
case of improper or imperfect performance,” the contract may be re-let. Auekn
v. Milwauk.e (1896) 92 Wis, 263, 65 N.W. 1030 ; Pioneer Firperoof Constr. Co. v.
Hansen (1898) 176, 111-100, 532 N.E. 17, Affirming (1867) 69 111 App. 659 ; that it,
at any time, the contractors are not employing men, tools, implements and
machinery. in kind and guantitv. to the entire satisfaction cf the chief engincer
of the company, and necessary, in his opinion, to prosecute the work with due
diligence and expedition, . . . the employer shall have the right to deciare
the contract annulled, after serving notice upon the contractor. Burmeister v.
New York Elev. K, Co. (1881) 15 Jones & 8. 264 ; that, if the woik is not done by
o sub-contractor to the satisfaction of the principal employer's engineer, the con-
tract is to be forfeited on two days’ notice, Wray v. Evans (1875) 8o Pa. 102.
In this ~ase the court saici: ** As long as Davis (the sub-contractor] continued
to progress with the work, in a manner satisfactory to the enginear of the gas
company, Wray had no more power over the work than an entire stranger. Had
he volunteered advice as to the care necessary to preserve the public from
danger, it would have bcen to no purpose, as he had no power to enforce it,
The matter was out of his hands ; he could not assume the control of the work
until the sub-contract should be forfeited by non-performance.’

Sce also Hughes v. Cincinnati & S. R. Co. (1883) 39 Chio St. 461, whe-e
clause (g) of the contract, as set out in § 14 note (¢), was held not to negative the
independence of the contract.

n Hilsdorf v. St Louis 11869} 45 Mo. g4, 100 Am. Dec. 352, a provision reserv-
ing a power to annul *~e contract was also treated as immaterial,

In Blumbv. Kansas City (1884)84 Mo. 112, 54 Am. Rep. 87, the court rejected
the contention that a conditional clause of this description was to be construed in
such a sense, that the defendant might be declared liable, as a matter of law, if
its agent should be notified that the contractor's men were doing a part of the
work in a negligent manner,
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work is to be done on the premises of the contractee, it may
be Iaid down, as a general rule, that, whenever it is understood,
or expressly provided, that the possession and control of those
premises is to be surrendered to the contractor, while the work is in
progress, the independence of the contract should be inferred, as a
matter of law, unless there is some specific evidence which points
to the opposite conclusion (a¢). In order that the employer may

(a) Two of the classes of cases in which the rule of respondeat superior ia not
applicable are thus specified in a Michigan case: (1) Where a contract is made
with another in respect of services upon property, when no power of direction or
supervision is reserved by the principal, but the entire discretion as to the mode
of execution of the contract, together with control of the property, is confided to
the employé. (2) In case of a like contract, the contract prescribing the mode
of its execution, when possession of the property is surrendered to the employé
to enable him to execute the contract. Moore v. Sanborne (1853) z Mich. s19,
59 Am. Dec. 209-

In a Georgia case the court laid it down that the owners *‘relieved them-

selves of all responsibility in the matter by making an absolute surrender for the
time beinF of their possession of the building, 2nd placing it under the complete
control of independent contractors,” Butler v. Lewman (1g02) 115 Ga. 752, 4, 2
S.E. ¢8.
‘“The employment of the contractor is, in its nature, just as independent of
the wijl of the owner, as the ordinary conduct of the tenant; and when the con-
tract is for the construction of an entire building, the ground upon which the
building is to be erected, is just as truly in the occupation of the contractor, as
the ground covered by a lease ix in the occupation of the tenant. The posses-
sion, as necessary to the prosecution of the work to which the contract relates,
is just as certainly vested in the contractor, by force of his contract, as the pos-
session of demised premises is vested in the tenant, by force of his lease. It is
said that the owner, wherzver ke may please, in the mere exercise of his own
will, may remove the contractor from the possession, but if this power belongs
to him as owner—which we neither affirm nor deny—icis not a power which he
is bound to exercise, or can be justified in exercisiny, unless the known mis-
conduct of the contractor has been such as to render its exercise a positive duty;
and unti! it is exercised, the possession of the contractor is the possession of the
owner, only in the same sense in which the possession of a tenant is, in judgment
of law_that of his iandlord. In each case, the possession is derived from the
owr.zr, and is held in subjection to his paramount title, but in both, the posses-
sion, 8o long as it continues, is exclusive. In our opinion, therefore, ther> is no
reason whatever for holding that the responsibility of the owner for injuries to
third persons during the continuznce of this possession is greater in the one case
than in the other.” Gilbert v. Beach (1855) 4 Duer, 423.

In Rome & D.R. Co, v. Chasteen (1889) 83 Ala. 591, 7 So. g4, the court was
equaily divided in opiniun upon the question, whether undisputed evidence to the
effect that the tortfeasor was engaged in building the road, and was in possession
of, and using the engine and cars, for the transportation of rails and cross ties
and of freight and passengers, and that he employed and paid the workmen, was
prima facie sufficient to show that the tortfeasor was independent contractor.

Where a company operated a coal mine, and for convenience in shipping
laid and kept in repair a railroad track from its shaft to the railroad, a distance
of three quarters of a mile, the product of the mine being carried by said railroad
company in trains operated by its own empicyés, the court, after laying it down
that the relation of the mining company to the raiiroad company was that of
shipper to carrier, said : *“ If there is a single circumstance which for a moment
might seem to distinguish it, as shown in this case, from its purest form, it is that
the shipper provided a portion of the carrier’s facilities for the performance of
its proper work, and a very important portion, namely, a railroad track for the
short distance mentioned. This circumstance, however, does not so distinguish
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escape liability on the ground of his having suriendered possession
of his premises, it is merely necessary to show that the possession
given was such as would enable the contractor to carry out the
contract. He is not required to prove that the possession was
exclusive (6). But testimony to the effect that a person employed

it even in appearance ; for the shipper surrendered this track to the carrier for
the time and purpose required, and the latter then had it as fully and exclusively
as if it had been its own.” Coal Run Coal Co. v. Stramx (1884) 15 Ill. App. 347.

The defendants sold at public auction the builaing materials of a house then
standing. By the terms of sale the building materiais Yecame the proverty of
the purchaser who contracted under a penalty to pull them down ard cart them
away within two months, leaving the site cleared to the satisfa:tion of the
vendor. One B, became the purchaser for the sum of £10. In pulling down the
bouse he negligently caused injury to the adjoining house by throwirg bricks and
rubbish on to it, and omitting to prop it up while the work was in progress. By
Stowel], Ch.]., and Cowen, ]J., it was held that the contract was essentially one
of sale which transferred to B. for the time being the ownesship cf the house,
and that, while he was engaged in the demolition and removal of the building,
he, and he alone, had all the responsibilities incident to ownasrship. By Stephen,
J., it was considered that the essential effect of the contract was ihat the con-
tractor agreed to pull down the house and take away the materials, and that the
sale and purchase of the materials was simply an incident in the contract, and
the method of paying for the work done. The conclusion at which he arrived,
therefore, wus that the defendants were lixple, for the reason that the contract
was one likely to be dangerous to the adjacent owner. Byrmes v. Western (1846)
17 New So. Wales L.R. 8o.

In a case where thie masonry and wood work of a buildiny was let to con-
tractors, but in respect to the remainde- of the work, including the making of
the excavations for cellars, areas and ¢oal vaults, there was no evidence tending
to show that it was performed under the direction or control «{ ary one except
the owner himself, and there was neither any stipulation giving the contractors
the occupancy, possession, or control of the premises, nor any other evidence
on the record which tended to show that they bad, or were entitled to nave,
such occupancy, possession, or control, it was held that a requested instruction
to the following =ffect was abstract, and had therefore been properly refused :
“If the jury find from the evidence that the defendants had let the work of con-
structing the building and are: in question te contractors, who were to do all
the work and furnish all the material on their own credit. with their own means,
and that the defendants, while the work was in progress, hau no possession or
occupancy of the premises, and had no control of the mede or manner in which
said contractors should do the worlk, other than to accept or reject the work as
being in compliance or non-compliance with the contract, then the defendants
are not responsible for any injury resulting to the plaintiff in concequence of the
negligence of sa d contractors or any of their emplevés in not guarding the said
area with proper jrotections or coverings.” Hanner v. Whalen (1892) 49 Ohio
St. 69, 14 L.R.A. 822. 29 N.E. 1040.

In Scammon v. Chicago (1861) 25 NI 424, 79 Am. Dec. 334 (§ 12, note subd.
(2), ante), and Jefferson v Jameson & M. Co. (18g7) 165 Il 133, 46 N.E. a72,
Rev'g (1895) 60 Ill. App. §87, the fact that the defendant had surrendered
the possession of the premises was specified among the elements which
negatived his liability.

(.) Mohrv. McKenaic (1895) 60 11l. App. §75; Geist v. Rothschild (1900) go 11l
App. 324
pph:} : case where the owner of a building employed a contractor to make
an excavation in the sidewalk in front of it, the jury were instructed that the
mere tact that the owner remained in the possession of the building itseif did not
establish the fact of his control of the place where the excavation was made.
Fuller v. Citisens’ Naf. Rank (:882)15 Fed. 875.
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to erect a building was given possession of the premises in question
will be disregarded, if it appears from the rest of the facts
! established that he was acting as the employer’s sunerintendent,
and merely occupied the premises as mechanics usuaily do when

v making impiovements (c).
¢ ' (6) Control retained—It is clear that the torts of the person
employed cannot be imputed to the employer on the mere ground
that, while the work was in progress, the latter retained with
: respect to his premises that nltimate right of control which is an
inseparable incident of proprictorship (d). This doctrine, indeed,
. is taken for granted in a large number of the cases cited in § 12,

ante. It is equally clear, that the employer’s reservaticn of a
right to go on to the premises to see that the work is done
according io the plans and specifications, does not change the
relation of the parties. Under such circumstances the person
employed still remains in possession of the premises, and continues

It is error to charge the jury, that, in forming an opinion as to whether the
empioyé was a servant or an independent contractor they shouid inquire,
whether the contract ‘‘ gave exclusive use and right to the contractor over the
place,” and how long this exclusive use and right were to continue. Conlin v.
Charleston (1868) 15 Rich. L. 201.

Discussing the contention that the right reserved by a railroad company to
run its trains over the bridge during its construction by a contractor destroyed
: the independence of the emplovment, the Court remarked that this amounted to
i the assertion of the doctrine, that a railroad company or private individual
i cannot, in the one case, build its road or other structures, or repair either, and in
: the other, the owner of property cannot build a house thereon. or repair one, by

the intervention of an independent contractor, without the entire surrender of the
: possession and use of the property to such contractor; and that, if such sur-
t render be not made, then the employer is liable for any injury to another resuit-
ing from the negligent or tortious act of any agent or servant of the contractor.
“ The recognition of any such principle,” it was declared, ** would not orly lead
to the most absurd results, but would be to foster gross injustice and oppres-
sion. In every sach case the question is, not whether the owner or proprietor
retained any use of the property during the erection of the work, but who had
the efficient control of the work contracted to be done. Such control, in cases
like the present, is necessarily with the contractor: and, were it otherwise,
independent employvment would be degraded, its liability in a great measure
destroyed, and the general efficiency of railroad service correspondingly
impaired. Hence the books teem with decided cases in which the defendants
were held not liable for torts committed on their premises by contractors, or
their a;, - ats or servants, although there had not been an entire surrender of the
possession of the premises to the contractor.” Bibd v. Nerfork & W.R. Co. (1891)
87 Va. 711, 14 S.E. 163,

(¢c) Samym v. McClosky (1853) 2 Ohio St. 536. The Court said : ** Dignifying
a mere license thus to occupy, by calling it & surrender of possession, will not
serve to avoid responsibility.”

(d) That the contract is not the less an independent one, because the
employer has that power of interference which is derived from ‘' that rever-
sionary right which is necessarily reserved to every owner of land” was
remarked, arguendo, in Schweickhardt v. St. Louis (1876) 2 Mo. App. §71.

Compare also the remarks of the Court in Gildert v. Beach, note {a), supra.
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to perform the work under his contract, and not under the
directions of the employer (¢). But the precise significance of
evidence that the employer retained over his premises those powers
of control which are ordinarily associated with actual possession is
a point which is left by the authorities in some obscurity. In
Illinois the doctrine seems to have been adopted that this situation
is incompatible with any other conclusion than that the person
employed was a servant (). The more correct theory, however,
would seem to be, that such evidence constitutes at the very most
an element to be considered by the jury. There is no such
intimate or invariable connection between the power of controlling
the details of the work and the power of controlling the premises
on which the work is done, that the exercise of the latter power
necessarily implies the exercise of the former power also. It
seems certain at all events that, in cases where only a portion
of the premises is affected by the performance of the work,
the fact that the employer retained control over them is incon-
clusive, if not wholly immaterial (g

‘e) Pfau v, Williamso= (1872) 63 Ill. 16.

(f) Where the landlord of a icased building employed a carpenter to put in
three or four skylights for which he was to be paid 8o much a piece, and the
goods of a tenant were injured through his negligence in removing the roof, and
allowing the rain to get through, the court said that, while doing the work, the
carpenter could only be regarded as the servant of the landlord. The fact that
the carpeates *estified he had the entir= control of the work, could not make any
difference, as there was no such surrender of the entire possession of the pre-
mises to the workmen 2s could relieve the landlord of responsibility. Glickauf v.
Maurer (1074) 75 11i. 289, 20 Am. Rep. 238.

Where the goods of a tenant were injured by the negligence of the servant
0. a person employed by the landlord to make some changes in the piumbing,
the court said that, as the terms of the employment were not given, it must be
assumed that no special terms werc agreed on, and stated its conclusion as fol-
lows :  The negligent person “was emploved generally to do the required work,
and was for that purpose the agent or servaat of his employer. Possession or
cuntrol of the builaing or plumbing or any part of it was not given to him His
employcr had the right to conirol and direct the entire work and might have dis.
charged Ruh [the plumber] from the emrloyment if he refused to obey her in-
structions.”  Bernauer v. Hartman Steel Co. (1889) 33 1. App. 401.

It will be observed that, in both the cases cited the facts are analogous to
those presented by the decisions collected in § 23, aate, and that the decisions
might have been based upon the doctrine there applied.

(&) In Boomerv. Withur (1900) 176 Mass. 482, 53 L.R.A. 172, 57 N.E. 1004,
the employer was held not to be liable for the negligence of the servams of a
contractor for the repair of his chimneys, although he had retained the right of
control over the premises,

In Mumby v, Bowden (1889) 25 Fla 454, 6 So. 453, the court proceeded on
the theory that, in order to relieve the emplayer of liabiliy, it must appear that
the contractor had contrc) of the work as well as of the premises.

In a case where the plaintiff fell over cleats whicl. had been negligently
nailed to a staircase, it was held that the fact that the owner of the building
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29. —tke footing on which the eompensation of the employe is
caleulated —The remuneration of a servant is ordinarily calculated
with reference to the period during which he has been in the
employment of his master, while an agreement with an inde-
pencent contractor commonly provides that he is to be paid 3
definite sum upon the completion of the entire work, or that he is
to receive a certain compensation measured by the quantity of
work actually done by him (a). It is well settled, however, that
these different methods of payment, although they are usually
the concomitants of the relations thus specified, are not so closely
and essentially connected therewith, that the character of the
ccntract can be inferred as a matter of law from the adoption of
one or other method in the given instance (4). On the one hand

retained possession thereof, together with the use of the stairway after it wasin a
condition to be used, was immaterial. Zouthan v. Hewes (1902) 138 Cal. 116, 70
Pac. 1065.

(a) The following are a few of the many cases which might be cited for the
purpose of showing that payment for the whole work by a specific sum is one of
the ordinary incidents of an independent contract Hurris v. McNamara (1892)
97 Ala 181, 12 So. 103: Lawrence v. Shipman (1873) 39 Conn. 586; Brunswick
Grocery Co. v, Brunswick & W. R. Co. (1898) 106 Ga. 270, 71 Am. St. Rep. 239;
22S.E. 92; Peyton v. Richards (1856) 11 La. Ann. 62; Conners v, Hennessey (1873)
112 Mass. 96; Long v. Moon (i8g1) 107 Mo. 334,17 S.W. 810; Clark v. Fry
(1858) 8 Ohic St. 338. 72 Am. Dec. 590; Smith v. Simmons (1883) 103 Pa. 32, 49
Am. Rep. 113.

Examples of cases in which the contract was held to be independent and in
which the work was to be paid for by the piece are the following: Blackv.
Christ Church Finance Co. [1894] A.C. 38, 63 L.J.P.C.N.S. 32. 6 Rep irts, 364, 70
L.T.N.S. 77.58 J.P. 332; Shamv. West Calder Qil Co. (Sc. Ct. of ess. 1871)
9 Sc. L.R. 254; Smith v. Belshaw (1891) 98 Cal. 427, 26 Pac. 834; Mayhew v.
Sullivan Min Co. (1884 76 Me. 100; Leavitt v. Bangor £ A. R. Co. (1597) 8g Me.
509, 36 L R.A 382, 36 Atl. 998 ; Fink v. Missouri Furnace Co. (1883) 82 Mo. 276,

© 52 Am. Rep. 376 ; Knowlton v. Hoit (1892) 67 N.H. 155, 30 All. 346; Frrguson v.
Hubbell (18841 97 N.Y. 507, 49 Am. Rep. 544: Benedict v, Martin (1862) 16 Barb.
288; Blattenburgerv. Liltle Schuylbiit Nav. k. & Coal Co. (1839) 2 Miles (Pa.) 309.

As elements tending to show the independence of the contract, the facts that
no provision was made as to the payment for the services rendered, and that the
compensation is dependent upon the value thereof, were mentioned in Hevamer v.
H'ebt (1886) 101 N.Y. 377. 54 Am. Rep, 703, 4N E. 735

A not uncommon footing on which the compensation of an independent con-
tractor is computed is that of a percentage on the cost of the labour, See, for
example, HHule v. Joknson (1875) 80 1N, 185 ; Whitney & S. Co. v. O Rourke (1898)
172 lil. 177, 50 N E. 242.

{8) * The tendency of modern decisions is not to regard as essential or con-
trolling the mere incidentals of the contract, such as the mode and manner of
payment.” Atlantic Transp. Co. v. Coneys (1897) 28 C.C.A. 388, 51 U.S. App. 570,
82 Fed. 177.

*“In the books diverse rules for pronouncing upon this question [i.e. whether
or not an employé wag a servant] have been stated, but I must say not always
with definiteness and perspicuity. Some lay it down that the manner of paying
for the wark or the thing done, whether by the day or job, is the rule; but thisis
not so; that is a circumstance to be consideced, but not the criterion.” Corbin
v. American Mills (1858) 27 Conn. 274, 71 Am. Dec. 63
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therefore, it has been laid down in numerous cases that, where it
is apparent from the remainder of the evidence that the person
employed was subject to the employer’s control in respect to the
means by which the work was to be accomplished, the fact that
his compensation was to be determined with reference to the
amount of work which he might actually accomplish will be
treated as immaterial. In other words, an employé¢ is none the
less a servant because he is to be paid by the piece or job, and
not by wages or salary (¢).

That the mode of payment is a circumstance in determining whether one is 2n
independent contractor or a servant of another, but is not decisive, was declared
in Indiana Iron Co. v. Cray (1897) 19 Ind. App. 365, 48 N.E. 803.

An instruction based on the theory that the mode of payment is a decisive
circumstance was held erroneous in New Orleans & N. E. R. Co. v. Reese (1884)
61 Miss. 581, where the statement disapproved was to the effect that a contract
with a railroad company to complete an abandoned construction job, the agree-
ment being that the contractor was to be paid what the labour and material to be
furnished by him should cost, and ten per cent. additional, as compensation,
made the contractor servant of the company so as to render it liable for his
trespass in taking trees from the land of a third party.

In Shea v. Keems (1884) 36 La. Ann. 966, where it was laid down that the
Louisiana Code ordinarily infers the power of control and discharge from the
payment ¢ wages, this was declared to be the common Jlaw rule also. This
statement is, we think, too sweeping. The most that can be said, having a due
regard to the general trend of the authorities, is that the payment of wagesis a
circumstance from which a jury would be justified in inferring the relation of
master and servaat, if there shouid be no antagonistic evidence peinting decisively
to the opposite conclusion.

(e1 ** No distinction can be drawn from the circumstance of a man being
empioyed at so much a day or by the job. I think that here the relation was
that of master and servant, not of contractor and contractee.” Sad/erv. Henlock
(18335) .g ElL & Bl. 570, 3C.L.R. 760, 1 Jur. N.S.677. 23 L.].Q.B N.5. 138, 3 Weekl.
Rep. 181.

PTo the same effect. ser Tennessee Coal, Iron & R. Co. v. Hayes (1892897 Ala,
201, 12 So. g8 ; Drennen v. Smith (1896) 115 Ala. 396, 22 So. 442 Harris v. Mac-
Namara (1892) 97 Ala. 181, 12 So. 103; St. Clair Nail Co. v. Smith (1890) 33 Il
App. 105; Holmes v. Tennessce Coal, Iron & K. Co. (1897) 49 La. Ann. 1465 ; 22 So.
403;: Waters v. Pioneer Fuel Co. (18q2) 52 Minn. 474 38 Am. St. Rep. 364, 55
N.W. 52; Whifson v. Ames (1897) 68 Minn. 23, 70 N.W. 793 (case should have
been submitted to the jury, as there was some evidznce of the exercise of con-
Srol); O Neill v. Blase {1902) 94 Mo. App. 648, 68 S. W', 764 ; Rummeli v. Dilworth
P. & Co. (1885) 111 Pa. 343, 2 Atl. 355, 363 ; Huff v. Watkins (1880) 15 S.C. 83,
40 Am. Rep. 680; Richcy v. DuPrc(1883) 20 S.C. 61 Dagenais v. Houle (1897) Rap.
Jud. Quebec 11 C.S. 225.

In cases arising under the embezzlement statutes, the fact that a person
employed to solicit orders for a commodity is paid by commission does not
negative the inference that he is a servant. Rex v, Carr (1811) Russ e R.C.C. 198;
Reg. v May (1861) Leigh & C.C.C. 13, 30 L.J. Mag. Cas. N.S. 81, 7 Jur. N.S,
147, 3 L.T.N.S. 680, g Weekl. Rep. 256, 8 Cox C.C. 421 Reg. v. Tite (1861)
Leigh & C.C.C. 29. 30 L.]. Mag. Cas. N.S. 142, 7 Jur. N'S, 536, 4 L.T.N.S. 254,
9 Weckl. Rep. 554, 8 Cox C.C. 358 : Reg. v. Bailey (1871 12 Cox C.C 56, 24 L.T.
g-S. 4775 SingerMyg. Co. v Rahn (1889) 132 U.S. 518, 33 L. ed. 440, 10 Sup. Ct.

ep. 175,

pT‘n7e existence of independent sub-contracts with the persons who performed

various distinct kinds of work for the principal contractor will not be inferred
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On the other hand, it is equally well settled that the fact of its
being provided by the agreemen. that the person employed is
to be paid for his services with reference to the period during
which the work should continue, although it may carry some
weight in doubtful cases, is an indecisive element in cases where
the evidence, as a whole, points clearly to the conclusion that he
was an independent contractor (4). Nor has the fact that there
was no express stipulation as to the amount to be paid for the

work any tendency to show that a contract was not an indepen-
dent one ().

30. —the pecuniary eircumstances of the person employed.—In
one case the fact that the alleged contractor was financially
irresponsible was specifically mentioned among the elements
which tended to negative the conclusion that he was an inde-
pendent contractor (2). That this fact is one which may properly
be considered as having a distinct bearing upon the nature of the
relation between the parties is a doctrine which may be said to
receive a certain amount of indirect support from those decisions
also in which, (see § 22, ante) the existence of a contract of
hiring and service was inferred from the character of the work
and the industrial status of the workman ; for in all of them it
may reasonably be assumed that the pecuniary resources of the
person employed were extremely limited.

from the mere fact that they were paid by he piece. Allen v. Willard (1868) 57
Pa. 374.

The mere fact that a coal miner is paid a certain amount for each ton of coal
taken out by him does not constitute him an independent contractor in such a
sense that he is exerpt from the provisions of this Act.  Oufrine Hewitt Coal Co.
v. Gregory (1903) 28 Vict. L.R. 586.

(d) Corbin v. American Mills {:858) 27 Conn. 274, 71 Am. Dec. 63; Geer v,
Darrow (1891) 61 Corn. 220, 23 Atl. 1087; Wadsworth Howland Co. v. Foster
(1893) 50 Iil. App. 513, Mlirmed in{1897) 168 1Il. 514, 48 N.E. 163 ; Morganv. Smith
(1893) 159 Mass. 570,35 N.E. 101 ; Harkins v. Standard Sug:r Refinery (1877)
122 Mass. 4oo ; Hexamer v. Webb (1866) 101 N.Y. 377, 54 Am. Rep. 703, N.E 755;
Butier v. Townsend (1891) 126 N.Y, 105, 26 N.E. 1017; Laryw v. Clute (1891) 37
N.Y.S.R. 859, 14 N.Y. Supp. 616 ; Herdenweg v. Philadelphia (1895) 168 Pa. 72,
31 Atl 063 ; Harrison v. Collins (1878) 86 Pa. 153, 27 Am. Rep. 699 ; Groesbeck
v. Prnson (1899) 21 Tex. Civ. App. 44, 50 8. W. 620; Sibb v, Norfolk & W. R, Co,
(1891)87 Va 711, 14 S.E. 163: Emmerson v. Fay (1896} g4 Va. 60, 26 S.E, 386;
Fuller v. Citigens' Nat. Rank (1882) 15 Fed. 875 (in charge to jury).

In a prosecution under the embezzlement «tatutes the fact that men follow-
ing the same occupation (drover) as the prisoner were customarily paid by the
day does not prove that he was a servant. Reg. v. Hey (1839) 2 Car. & K. 085,
Temple & M. 209, 1 Den. C.C, 602, 3 Cox C.C. 582, 14 Jur, 154,

(e} Bennettv. Truchody (1885) 66 Cal. 609, §6 Am, Rep. 117, 6 Pac. 329.
See however cases cited in § 23, ante.

(a) Wailace v. Southern Cotton 0il Co. (1897) g1 Tex. 18, 30 S.W. 399
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81. —a provision in the contract that the employer shall be
indemnifiad for all losses caused by the negligenee of the person
employed.—It is well settled that the fact of the contractor’s having
undertaken, as between himself and the employer, to be responsible
for injuries occasioned by any tortious conduct on the part of
himself and his servants does not in any way affect or qualify
the position of third parties in regard to the recovery of damages
from the employer. Such a stipulation enures to the benefit of
the employer alone, and confers no right of action upon any one
else(a). It does not improve the position of the plaintiff in
cases where the tortious conduct was held to be merely collateral
(8); nor does it enable the employer to escape liability, if the
circumstances are otherwise such that the plaintiff is entitled to
recover, as where a non-delegable duty was violated by the con-
tractor (¢), or where a nuisance originally created by the contractor
was continued by the employer (&); or where the contractor was
so far under the control of the employer that he was in point of
law a servant (¢).

32. —the use of the contractor’'s appliances by the employer.—
The fact that an agent of the employer uses, for the purpose of
executing a part of a work of construction which is in progress, a
defective appliance belonging to a contractor who is engaged on
another part of the same work will not render the employer
liable for an injury caused by its condition or the manner of its
operation, at a time when it is being used by, and is under the
control of the contractor himself ().

(a) Frenckv. Vix (1804) 143 N.Y. 90, 37 N.E. 612; Holf v. American Tract
Soc, (1898) 25 App. Div. 98, 49 N.Y. Supp. 236,

(8) MrCafferty v. Spuyten Duynil & P.M R. Co. (1874) 61 N.Y. 178, 19 Am,
Rep. 267 ; Erie v, Caulkins (1877) 85 Pa. 247, 27 Am, Rep. 643 ; Wray v. Evans
(1875) 8o Pa. 102 ; Rogers v. Florence R. Co. (1889) 31 S.C. 378, 9 S,E. 1059.

A railroad corporation is not liable for injuries to build:ngs in the vicinity of
its road caused by blasting done by those who have contracted to grade the
road, or persons in their employ, although under the contract the corporation re-
serves the right to retain in its hands sums sufficient to pay all damages that
are not adjusted within thirty days from the time they are inflicted. Such a case
is not within the provisions of Rev, Stat. chap. 51, § 22 (relating to the condem-
nation of lands). Tibbeits v. Knox & L. R. Co. (1873) 62 Me. 437.

(¢) Dalton v. Angus (1881) L.R. 6 App. Cas, 740, 50 L.J.Q.B.N.S, 689, 44 L.
T.N.S. 844, 30 Weekl. Rep. 196, per Blackburn, J.; Normalk raslight Co. v. Nor-
walk (1893) 63 Counn. 495, 28 Atl, 32. Sce § 50, post.

(d) Osborn v. Union Ferry Co. (1869) 53 Barb, 629,
{€) Cooper v, Seattle (18g7) 16 Wash. 463, 47 Pac. 887 58 Am. St. Rep. 46.
(w) Hughbanks v. Boston Investment Co, (1894) 92 lowa, 267, 60 N.W. 640.
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83. —the faet that the employer is to furnish the appliances or

materials for the work.—A contract for a work of construction
not infrequently provides that the appliances or the materials
required for the execution of the work are to be furnished by the
o employer. Such a stipulation is not sufficient of itself to show
RS that the employé is a servant (a).
. As to the rule that the employer cannot be held responsible
O on the ground that, while they were being used by the contractor,
4 the appliances or materials furnished became the means or agency
' by which the injury in suit was inflicted, see § 39, notes (), (g,
post.

v 84. —the fact that the stipulated work constituted part of the
employer’s regular operations.—It has been laid down that, in
determining the question, whether a person who undertook the
performance of a specific job for a certain price should be regarded
as a mere servant, it does not matter what kind of work was the
subject of the contract, or whether it was or was not a portion of
the regular work which the party contracting for it was carrying
on, or some piece of work incidentally connected with it as
necessary or convenient. The court added that such an agree-
ment is to be distinguished for a mere arrangement for the
compensation of personal services by the piece instead of by
the day (2). The statement here made is opposed to the weight
of authority, so far as it asserts the immateriality of the nature of
the work to which the contract relates (see § 22, ante), but is
otherwise unobjectionable.

At el

35. —a provision prohibiting the use of the employer’'s name.—
A provision in the contract with the person employed, that he
shall not use the name of his employer in any manner whereby
the public or any individual may be led to believe that such
employer is responsible for his actions, does not in any degree
relieve the employer of liability for his negligence, if, as a matter
of fact, the other provis.ons of the contract show that he is a
servant, and not an independent contractor (a).

(a) Fuller v. Citisens' Nat. Bank (1882) 15 Fed. 8-, (in charge to jury).

(a) Mayhew v. Sullivan Min. Co. (1884) 76 Me. 100 (contract to break down
rock in a mine at a certain price per foot).

(a) Singer Mfy. Go. v. Rahn (1889) 132 U.S. 518, 33 L. ed. 440, 10 Sup. Ct.
Rep. 175.

RPN
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86. —the faet that the contractor was a director of an employing
company.—In an action brought by an injured servant, it was
held by the Superior Court of the City of New York that, where
a railway company employs one of its directors to construct the
floor of a building by day’s work, and paid him a commission on
the actual cost of the work, he is, as regards the performance of
such works, a mere contractor, and that notice to him of any
defect in the instrumentalities is riot notice to the company (a).
The rule thus adopted is doubtless a proper one in any case in
which the injured party was chargeable with knowledge of the
actual relations between the company and the director. But
under the general principles of the law of agency, it seems clear
that a person who is employed by a director to assist in doing
work which is for the benefit of the company has a right to assume
that the director is acting as the representative for the company.
Such is the doctrine of the Supreme Court of Kansas (4). In the
case cited it was remarked that pussibly a different rule might
obtain in regard to parties who had no contractual relations with
the work. This point does not seem to have ever been judicially
discussed ; but it is not easy to see any satisfactory ground upon
which such a distinction could be based. A stranger, it would
seem, is not less entitled than a servant to the benefit of the pre-
sumption that, as regards any matter which falls within the scope
of his powers, a general agent really occupies that position.

87. —the virtual identity of an employing and contracting com-
pany.—One of the grounds on which a recent decision in favour of
the plaintiff was based was, that the injury had been caused by tb-
negligence of a constructicn company which had been organized
for the express purpose of carrvino out the work in question, and
that this company and the one from which damages were claimed
were controlled and managed by the same persons (). There is

(@) Dillon v. Sixth Ave R. Co. (1882) 16 Jones & S. 283.

(8) Solomon F. Co. v. Jones (1883) 30 Kan. 6o1, 2 Pac. 657 (work was under-
taken by the presiaant of the company).

(@) Chicago Economsc Fuel Gas Co. v. Myers (1897) 168 Ill. 139, 48 N.E. 66.
Affirming (1896) 64 Ill. App. 270 (injury caused by an explosion of gas while
being conveyed through carelessly constructed pipes). The evidence relied
upon by the Court, as sustaining its conclusion. was that all the officers and
employés of the construction company who testified in the case, were either at
the same time connected in some way with the defendant company, or passed
alternately from the service of one to the service of the other ; taat the natural
gas which caused the explosion was let into the pipes by the order of the person
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apparently no other instance of the application of such a doctrine,
But its justice and reasonableness are so manifest, and its supplies
such a simple and direct method of preventing the avoidance of
liability by the subterfuge of creating “ dummy” corporations, that
the present writer has no hesitation in expressing the hope that it
will meet with general acceptance.

88. rovinees of eourt and jury.—If the contract of employment
has been reduced to writing, the question whether the person
employed was an independent contractor or merely a servant is
determined by the court, as a matter of law (2). It has, however,
been held that this rule is not applicable, where the nature of the
relation between the employer and the person employed depends
upon the meaning of a written instrument collaterally introduced
in evidence, and the effect of that instrument depends, not merely
upon its construction, but upon intrinsic facts and circumstances.
The inferences of fact to be drawn from the instrument, must, in
such a case, be left to the jury (4).

If no written contract has been executed, the character of the
relation between the parties is i1 question for the jury, where the
evidence with respect to the ersential and determinative facts is
c-nflicting (¢), or is such that different deductiocns may reasonably
be drawn from it (¢). On the other hand, the effect of the contract

who acted as president >f both companies; and that he was unable to state
whether he gave such order ac the president of the gas company, or as the
supervising engineer of the construction company. It was considered to be just
as legitizaate to suppose, that he gave the order in the former of these capacities,
astha: e gave itin the latter capacity.

(a) Linnehan v. Rollins (1884) 137 Mass 123, so Am. Rep. 287; Scott v.
Springfield (1899) 81 Mo. App. 312 ; Pioneer Fireproof Constr. Co. v. Hansen
(1898) 176 Ill. 100, 52 N.E. 17; Foster v. Chicago (1902) 197 lll. 264, 64 N.E. 3za.
Affirming (1900) 96 1ll. App, 43 Mayhew v. Sullivan Min. Go. (1884) 76 Me. 100;
Polter SV.ES¢ymour (1859) 4 Bosw. 140; Rogers v. Florence C. Co. (1889) 31 S.C.
379, 9 >.E. 1050.

7 '%he general rule of evidence thus applied is, that the construction of all
written documents belongs to the Court alone, whose duty it is to construe all
such instruments, as soon as the true meaning of the words in which they are
couched, and the surrounding circumstances, if any, have ascertained as facts
by the jury. Taylor, Ev. § 43; Greenl,, Ev. § 277.

(&) McNamee v. Hunt (1898) 30 C.C.A. 653, 59 U.S. App. 9, 87 Fed. 208.

{c) Forsyth v. Hooper (1865) 11 Allen 419

(d) Goldman v. AMason (1888) 18 N.Y.S.R. 376, 2 N.Y. Supp. 337;: Kellogg v.
Payne (1866) 21 lowa, 575; Rome & D.R.Co. v. Chasteen (1889) 88 Ala. 591,
7 So. 94 ; Carison v, Stocking (1895) 91 Wis, 432, 65 N.W. 48 (see § 12, note, '
sabd. 16) ; Latorrs v, Central Stamping Co. (1896) g App. Biv. 145, 41 N.Y. Supp,
99 (see § 19, note (a), subd. (9) ; Daley v, Boston & A.A. Co. (1888) 147 Mass. 107,
16 N.E, 690 (see § 21, note (¢), subd, (1) ; Dane v. Cochrane Chemical Co. (1895)
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is to be determined by the court, where its terms are established
by undisputed or clearly preponderating evidence, from which
only a single inference can fairly be drawn (e).

III. FOR WHAT TORTS OF CONTRACTORS THE EMPLOYER IS
NOT BOUND TO ANSWER.

89. Generally.—If it is conceded or established that the tort-
feasor was an independent contractor in the sense explained in the
foreguing sections, the non-liability of the employer becomes an
inferen-e in point of law, if the only reasonable deduction from the
circumstances as shewn is, that the injury in question resulted
approximately and solely irom the negligent manner in which the
stipulated work was performed, or from-a wrongfu! act which was
neither a necessary, nor a probable incident of that work (). The

164 Mass. 453, 41 N.E. 678 (see § 23, note (a)); Wallace v. Southern Cotton Oil
Co. (1897) g1 Tex. 18, g0 S.W. 399 (see § 19, note (a), subd. g); Sullivan v.
Dunham (1898) 35 App. Div. 542, 54 N.Y. Supp. 962 (see § 21, note (), subd. 4),
Prasrie Siate Loan & T. Co. v. Dosg (1873) 70 1ll. 52 (see § 12, note (), subd. 2);
Bropky v. Bartlett (1888) 1 Silv. Ct. App. 575 (see § 12, note (4}, subd. 13).

In a case where a piece of the scaflolding used by masons fell on a passer-by,
it was held that a witness should not be permitted fo testify that ‘ he hired the
men to work for' certain persons ; that he ' had no control of anything.” His
testimony should be confined to a narrative of what happened in the making of
his contracts, and the conduct of the work, and from this the jury are to draw
their conclusions. dlexander v. Mandeville (1889) 33 Ill. App. 5%9.

{¢) This principle is explicitly enounced in Drennen v. Smith (1896) 1135 Ala,
396, 22 So. 442, and is taken for granted in many of the cases cited in §§ 12, 18, 21.

In Defird v. State (1868) 30 Md. 179, it was laid down that, where there is no
written contract, the te~ms 2nd manner of the employment are matters for the
jury, and that it is for the court to declare, in view of the facts established, what
was the relation between the: parties.

In Emmerson v. Fay (1896) 94 Va. 60, 26 S.E. 386, it was laid down broadly
that what constitutes an independent employment is a question of law, to be
decided upon the facts, as proved.

{a) ** Where the act is in itself a nuisance, the party who employs another to
do it is responsible for all the consequences, for there the maxim ‘ qui facit per
alium facit per se’ applies; but where the mischief arises, nct from the act itself,
but the improper mode in which it is done, the person who ordered it is not
responsible, unless the relation of master and servant exists.” Butler v. Hunler
(18632) 7 Hurlst. & N. 82, 631 L.J. Exch. N.S. 214, 10 Weekl. Rep. z14. per
Pollock, C.B.

“ The true distinction between cases of master and servant and cases of
employer and independent contractor seems to be this, that, where the person
actually doing the work does something for which he would himself be liable, the
master is, whilst the employer is not, liable for what is conveniently called *col-
ateral negligence,’ meaning thereby negligence other than the imperfect or
Improper performance of the work which the contractor is employed to do.”
Rigby, L.J., in Hardaker v. Jdle Dist. Council (1896) 1 Q.B. 352, 65 L.Q.B.N.S.
163, 74 L. T.N.S, 69, 44 Weekl. Rep. 323, 60 J.P. 196.

When the work is not in itself a nuisance, and the injury results from the neg-
ligence of such contractor or his servants in the execution of it, the contractor
alone is liable, unless the owner is in default in emploving an unskillful or
improper person as the contractor, Cuff v. Newark « N. Y. R. .. (1370) 35
N.J.L. 17, 10 Am. Rep. 205.
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term commonly used for the purpose of describing tortious conduct
of this characier is “collateral” (4). Another word which conveys

‘‘ For negi'gences of the contractor, not done under the contract but ia viola-
tion of it, the ewnployer is in general not liable.” Lawrence v. Shipman (1873)
39 Conn. 586.

In a case where a contractor had omitted to close an openiug over an area,
the court said: ‘‘ We are, for these reasons, of the opinion that the true rule in
cases of this character is, if the nuisance necessarily o_curs in the ordinary mode
of doing the work, the occupant or owner is liable, but if it is from the negligence
of the contractor or his servants, that he should alone be responsible.” Scammo=
v. Chicago (1861) 25 Il 434, 79 Am. Dec. 334.

The employer is not liable where the injury was caused by *'the mannerin
which the contractor managed the details of the work.” Hauser v. Metropolitan
Street R. Co. 27 Misc. 538, 58 N.Y. Supp. 286.

The conception of an injury which was the result of the manner in which the
contract was performed is also explicitly adverted to in Shute v. Princecon Tup.
(1894) 58 Minn. 337, 59 N.W. 1050.

Other forms of wurds which may be used to express of the same general
conception are suggested by the following phrases :

“ A wrongful act of commission by a -ontractor beyond the scope of his
employment.” Gray v. Pullen (1864) 5 Best. & S. 970, ~84, 34 L.J.Q.B.N S, 265,
11 L.T.N.S. 569, 13 Weeki. Rep. 57, per Erle, Ch. J.

A ““wrongful act unnecessarily done’ by the contractor in the performance
of his work. Upton v. Tonnend {1855) 17 C.B. 30, 71, 25 L.J.C.P.N.S. 44, 1 Jur.
N.S. 1089, 4 Weekl. Rep. 56, per Willes, J

Acts which wege ‘' unnecessary to the accomplishment of the work, and in no
way connected with its proper performance.” Scammon v. Chicego (18(1) 25 IlL. 424,
279 Am. Dec. 334; or which ‘‘did not necessarily occur as an incident to the
prosecution of the work.” Scammon v. Chicago (1861) 25 Il 424, 79 Am. Dec.
334; or which did ‘“not necessarily arise” out of the work contracted for.
Chicago City R. Co. v. Hennessy (1884) 16 Ill. App. 153.

An accident ‘‘caused by the act of the contractor in doing what it was not
necessary for him to do, what he was not expected to do.” Boomer v. Wilbur
(1900) 176 Mass. 482, 53 L.R.A. 172, 57 N.E. 1004.

In a case where the evidence is susceptible of the construction that the per-
son employed was exercising an independent employment under the contract,
it is error to refuse a charge to the effect that, if the accident was the result of
the negligence of that person or of his servants, ‘he employer is not liable.
Potter v. Seymour (1859) 4 Bosw. 140.

{3) ““Liability forthecollateralnegligence depends entirely upon the existence
of the relation of master and servant between the employer and the person ac-
tually in default.” Mersey Docks & Harbour Board v. Gibbs (1864) L.R. 1 H.L. 93,
11 H.L. Cas. 686, 35 L.J. Exch. N.S. 225, 1z Jur. N.S. §71, :4 L.T.N.S. 677,
14 Weekl. Rep. 872, per Blackburn, J.

In a later case the same judge (then a member of the House of Lords), ob-
served “‘Ever since Quarman v. Burnett (1840) 6 Mees and W. 499, ¢ L.]. Exch.
N.S. 308, 4 jur. 969, it has been considered settled law that one employing an-
other is not liable for his collateral negligence, unless the relation of master and
gervant existed between them. So that a person employing a contractor to do
work i8 not liable for the negligence of that contractor or his servants.” Da/ton
v. Angus (1881) L.R. 6 App. Cas. 740, 50 L.J.Q.B.N.5, 689, 44 L.T. & S. 844, 30
Weekl. Rep. 196,

The same word is also used in the following cases, Hole v, Sittingbourne
&S. R. Co. (1861)6 Hurlst. & N, 488, 30 L. J. Exch. N.S. 81, 3 L. T &S, 750, 9
Weekl Rep. 274 ; Butier v. funter (1862) 7 Hurlst, & N. 826, 31 L. J. Exch. N.S.
214, 10 Weekl. Rep. 214; Hardaker v ale Dist. Council (1896) 1 Q.B. 352, 65 L.
J-Q.B.N.S. 363, 74 L.T.N.S. 69, 44 Weekl. Rep. 323, 60 ].P. 166; Birmingham v.
McCary (1887) 83 Ala. 469, 4 So. 630 ; Frassi v. McDonald (1898) 122 Cal. 400, §5
Pac. 139, 772 ; Daviev. Levy (1887) 39 La, Ann, 551, 4 Am. St. Rep. 223, 2 So.
395 Sanford v. Pawtucket Street R. Co. (1896) 19 R.1. 537, 33 L. R.A. 564, 35 Atl. 67.
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a similar meaning, but which is found less frequently in the reports,
is “casual ” (¢). Occasionally those two epithets are combined in
the same staterpent (&).

'. some instances the language used is indicative of the
conceptior, that no causal connection between the letting of the
contract, and the injury can be said to exist, where that injury
resulted solely from the tortious act of the contractor (¢). To
establish such a connection it is not enough to show that the
employer supplied one or more of the instrumentalities which
were necessary for the execution of the stipulated work. [t does
not follow that, because those instrumentalities were capable of
being so used as to constitute a nuisance, or of being vsed in an
improper, negligent, or mischievous manner, an injury of which it
is an efficient cause must therefore be regarded as a natural
consequence of the permission to use it. The extent of the
2uthority conferred by the employer is, to execute the contract by
a proper and reasonable use of any means and appliances which he
furnishes (/). Nor can the liability of an employer for the

(¢) Hardaker v. Idle Dist. Council [1866]1 1 Q.B. 335, 67 L.J.Q.BN.S,
363, 74 L.IN.Z 69, 44 Weekl. Rep. 323, 60 J.P. 196; Smith v. denick '(1898)
87 Md, 610, 42 L.R.A. 277, i1 Atl. 56; Wilson v. White (1883} 71 Ga. 508, 51
Am. Rep. 269.

(d) See, for example. Holliday v. National Teleph. Co. [1899] 2 Q.B. 392,
400, 68 L.J.Q.B.N.K, 1016,

(e) Thus we find it laid down that the employer is not liable, where the
exceution of the work did not entail the injury in question as a “natural or
recessary” consequence. ’Rourle v. Hart (1860) 7 Bosw. 511, (I862) 9
Bosw, 30; as a “natural resnit”: Knmelton v. Hoit (1891) 67 N.H. 155, 30
Atl, 346; Carter v. Berlin Mills Co. (1876) 58 N.H. 32, 42 Am. Rep. 572:
Fuller v. Grand Rapids (1393) 105 Mich. 329, 63 N.\W. 530: a3 a “probable”
consequence; Smith v, Beaick (1893) 87 Md. 610, 42 L.R.AL 277, 41 At 56:
or as a “necessary consequence”; Moore v. Sanborne (1853) 2 Mich, 519, 59
Am, Dee. 209.

(f) The fact that the waterinls for paving a highway were brought to
the required spot by the prineipal contractor for the werk will not render him
liable for the negligence of a sub-contractor in leiving a portion of those
materials in such a position as {o obstruet the highway  @rerton v. Freeman
(183%) 11 C.B. 867, 3 Car, & K. 52, 21 LJ.CPN.S 52, 16 Jur. 65, citing
Xnight v. Foxr (18501 4 Exeh. 721, 20 1.7, Exch. N8, 3. 14 Jur, 963,

In Learitt v. Bangor £ A, R. Co. (1897) 80 Me. 509, 36 T.R.A. 382, 36
Atl. 998, where the plaintiff's mill was burat by fire communieated from the
stove of a cooking ear oceupied by & man who had contracted to suppl s cord-
wood to a railway company, it was sought to charge the company with liabi-
lity on the ground that. inasmuch ag it had, for the purpose of ena™ing the
contractor to do hia work conmveniently, placed this and other ea=c on a riding
close to the mill the mischief complained of was not the r.zagent aect of the
contractor or his servants, but the direet result frm nsing an appliance
located by defendant;—-that the proxima causa was the loeation of the car,

L
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careless management of an appliance be inferred from the mere
fact that there was an understanding between him and the
contractor that such appliance was to be used (g).

A complaint is demurrable if the facts declared upon show
that the injury for which damages are sought was caused by the
negligent manner in which the contractor executed the work in
question, unless some allegation also discloses that there was @
misfeasance or malfeasance on the part of the employer, which
caused the contractor to do the work negligently, and that the
origin of the injury complained of can therefore be traced to the
action of the former in setting in motion the immediately efficient
" cause of the wrong (4).

the use of which naturally would and did cause the damage. This contention
was rejected by the court, which said: “The act of locating the car, and ©
using it with fire, must be distinguished. The former was the act of the
defendant. The latter, of the contractor. The car itself was harmless, am
its location, when unused, threatened no injury to plaintiff. The use m!gh
create mischief. The thing unused was harmless. . . . True, there mlg_ht
be cases where the land-owner would be liable if the use was contrived by him
for the purpose of mischief, with intent of aviding liability; but there is no
element of that sort here. The ear was located without intent to injure. The
liability for its imprudent use then rested upon its owner, who was tenant-
There is no principle of law that can be invoked to charge the defendant. I
did not create or maintain a nuisance, nor a condition that directly caus
the mischief. That was perhaps caused from the misuse, by another, of the
conditions created by defendant, for whose acts defendant is in no way respon-
gibla. . . . The act complained of in the case at bar was locating & car
upon the employer’s land, an act not dangerous to any one. Its use might, 0F
might not be. A dangerous use was not contracted for.”

To the same general effect, see Carter v. Berlin Mills Co. (1876) 58 N.H.
52, 42 Am. Rep. 572 (plaintifi’s land was flooded owing to the improper use
of defendant’s dam by a logging contractor).

The fact that certain appliances or materials were furnished by the em”
ployer is treated as immaterial in the following cases among others. Murray
v. Currie (1870) L.R. 6 C.P. 24, 40 L.J.C.P.N.S. 26, 23 L.J.N.8, 557, 19 Weekl.
Rep. 104; Corbin v. American Mills (1858) 27 Conn. 275, 71 Am. Dec. 63;
Miller v. Minnesota & N.W.R. Co. (1888) 76 Towa 655, 14 Am. St. Rep. 258,
188; Mayhew v. Sullivah Min. Co. (1884) 76 Me. 100; Harris v. McNam“,"‘;
(1892) 97 Ala. 181, 12 So. 103; Deford v. State (1868) 30 Md. 179; Benedi®
v. Martin (1862) 36 Barb. 288; Smith v. Simmons (1883) 103 Pa. 32, 49 Am-
Rep. 113; Emmerson v. Fay (1896) 94 Va. 60, 26 S.E. 386.

(g) In Bailey v. Troy & B. R Co. (1884) 57 Vt. 252, 52 Am. Rep. 12%
where the plaintif’s horse was frightened by a steam-shovel and ran away,
the court disapproved of an instruetion contravening the principle stafced 1n
the text, saying: “If the shovel became a nuisance merely because it W”‘S_
negligently operated, and such operation was controlled by Munson [the con
tractor], he is the author of the nuisance, and answerable for the consequences;
and the understanding between the parties that the shovel should be used 12
the work, does not change the liability to the defendant. This understanding
calls for the proper, not negligent, use of the shovel.”

(k) White v. New York (1897) 15 App. Div. 440, 44 N.Y. Supp. 4?3:
where one of the allegations of the complaint set up that the cause of the 1

-
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In the following sections the cases in which various kinds of
collateral negligence are invelved, have been arranged in such a
manner as to facilitate comparison and contrast with those in
which recovary has been allowed on one or other of the various
grounds discussed in the succeeding subtitles of this monograph.
It is deserving of notice that, in not a few instances, the result of
determining the rights of the parties with refererze to different
principles has been the rend‘tion of conflicting decisions with
regard to virtually identical facts.

40. Negligenee not produetive of permanently dangerous condi-
tions.—In the subjoined notes are collected the decisions which
illustrate the circumstances under which actions have been held
not to be maintainable for the consequences of negligent acts
which are sporadic in their nature and of brief duration (a).

juries complained of was the neglect of a contractor for the grading of a street
to see that the surface water. sewage and drainage. whenever it should accu-
1iulate, through being impeded by reason of the grading of Ninth avenue,
should have a sufticient outlet and be discharged and carried off.

A demurre- should be sustained to a declaratior. which aileges substan-
tially that the plaintif’s intestate B. was employed as workman by one W,
who had contracted with the defendant to dig lime rock for him by the cask
in a certain guarry; that it then and there became the legal duty of the defen-
dant, while B. was at work fo the said W. to see that the walis of said
quarry ware examined frora time to time in order to ascertain if any loose
rock was likely to fall upon the seid B.; that the defendant negligently per-
mitted the said W. to excavate rock in the walls of the quarry in such a man-
ner as to ret er the walls on one side thereof unsafe for the said R. to work
thecein; that the death of the said B. was caused by the negligence of the
defendant in not providing sunitable appliances for the purpose of ascertaining
the condition of the quarry. as aforesaid. and in permitting the dangerous
condition of the quarry to exist while the said B. was lawfully at work there-
in. Boardman v. Craghton (1901) 95 Me. 154, 49 Atl. 633.

(a) (1) Work on Railways—The liability of the defendant company
has been denied under the following circumstances:

Where the injury resulted from the negligent management of a train,
used and controlled by contractors on a portion of the road not vet turned
over to the company. Searbdorough v. Alabama M. R. Co. (1391} 94 Ala. 497,
10 So. 316 (contractors injured by a collision); Rome & D. R. Co. v, Chasteen
(1899) 88 Ala. 591, 17 So. 94 (brakeman injured in attempting to conple
cars); Miller v, Minncsota & N.W.R. Co. (1888) 76 Jowa 653, 14 Am. St.
Rep. 233, 39 N.W. 188 (contractor’s servant injured as a result of maintain-
ing too high 4 speed on an unsafe track) : 81, Louis, Ft. & & W. R. Co. ¥.
Willia (1888) 38 Kan. 330, 18 Pac. 728 'hrakeman on a train operated by
a construction company on a line, injured by defects in the rolling stock) ;
Hitte v, Republican Valiew R. Co, (1886) 4 Neb. 620, 28 N.W, 284 (stranger
was run over: Houston & G. (6. R. Co. v. Van Bayless 11876} 1 Tex. App.
Civ. Caa. (White & W.) 248 (mule run over), cited ir Houston & G.V.R.Co.
v, d~ador ('879) 5 Tex. 77: Meyer v. Midland P.R. Cc. (1873) 2 Neb. 219
(similar accident) ; Cunningham v. International R. Co.(1879)5] Tex. 503, 32
Am. Rep. 632 (injury to passereger whose reception on the train was a viola-
tion of the expresz prohibition of the railway company): Union P.R. Co. v.
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Hause (1871) 1 Wyo. 27 (in thic case the¢ plaintiff was conveyed in the
on a regular ticket issued by the contractor’s employés).

In cases of tuis class it is error to give a charge to the jury, waich bases
the responsibility of the defendant upon the isolated fact that the contractor
was tnm%rtmf ineght and for reward on a finished portion of
the line. is fact would be insufficient to warrant the inference thus drava
from it, if it should be shewn, either (1) that the contractor was operating.
that particular section of the road, as a means of furthering tke construction
of the unfinished pertion, or (2) that, although the contractor might have
been trausporting freight and passengers undeir an arrangement which did
not avail to sxempt the company from liability for his negligence, while he
was rendering that service, yet he exercised at tle same time, in respect to
the work of construction, an independent occupation, and was not the agent
of the company while discharging the function: incident to that position.
Rome & D. R. Co. v. Chasteern (1882° 88 Ala. 39) ™ So. 94.

Recovery has also been denied under the fillc .ag circumstances:

Where an iron awning rail which was’being moved for the purpose of
obtaining more space for a street railway was let fall on a passer-by.
Q’Rourke v. Hart (1860) 7 Bosw, 511, (1862) 8 Bosw. 301.

Where workmen dropped a chain from the ntructure of an elevated rail-
way on to the atreet beiow. Burmeister v. New York Elev. R. Co. (1881) 15
Jones & S. 264.

Where a horse was frightened by the og;:ntion of a ~~rtable steam engine
used by a contractor to pump water. Wabash, 8t. L. & +. R. Co. v. Farver
(1887) 111 Ind. 195, 60 Am. Rep. 696, 12 N.E. 256.

Where a plank which formed s temporary erossing was turned up by the
negligence of contractor’s servant in driving inst it, and injured a person
who had stepped on it. Thomas v. Altoona & L. Valley Electric R. Co. (1899)
191 Pa, 361, 43 Atl 215

Where a railway car which was being drawn by horses collided with a
waggon. Schular v. Hudson Rirer R Co. (1862) 38 Barb. 653.

A railroad company, as warehouseman, is not liable for the destruction
of goods by fire communicated from a pile-driving engine which was operated
by & contractor engaged in repairing the company’s wharf. Brun-wick
Grocery Co. v. Brunswick & W. R. Co. (1898) 106 Ga. 270, 71 Am. St. Rep.
249, 32 S.E, 92,

(2) Work on Buildings.—The employer was held not to be responsible
where the servant of a contractor or a sub-contractor caused injury to a crson
oa the adjacent street or rightfully on the premises, by letting fall » tool,
{Pearson v. Cox (1877), L.R, 2 C.P. Div. 369, 36 L.T.N.S. 495; Fitzpatrick
v. Chicago & W.I.LR. Co. (1838) 31 Ill. App. 649); or a brick, (Boomer v.
Wilbur (1900) 178 Mass, 482, 53 T.R.A, 172, 57 N.E. 1004; Gardner v.
Bennett (1874) 6 .Jones & S 197; Wolf v. American Tract Soc. (1898) 25
App. Div. 93, 49 X.Y. Supp. 236; Neumcister v. Eggers (1809) 29 App. Div.
385, 51 NY_ Supp. 481: Smith v. Milwaukee Builders’ & T. Exrchange (1895)
91 Wia. 3¢y, 30 L.R.A. 504. 51 Am. St, Rep. 912, (4 N.W, 1041); or a coil
of rope, (Geist v. Rothsehild (1900) 90 1I, App. 324): or a plank, (Long v.
Moon (1891) 107 Mo, 334, 17 SIW. 810).

The right to maintain an action was also denied, where a person walking
along the street was injured by the negligence of a servant of a contractor
who threw a piece of lime into a mortar bed in the street. Strauss v. Louis-
ville (1000) 108 Ky. 155, 55 S.W. 1075,

And where the servant of one of the contractors engaged upon & building
was injured by the negligence of ano‘her contractor’s servant whe dropped a
tool down the elevator well. Jehle v. Ellicott Rquare Co. (1898) 31 App. Div.
337, 52 N.Y. Supp. 366,

And where a tenant sought to recover from his landlord damages for his
son’s death, caused by hia inhaling sooty vapor which filled the room by
reason of the acts of servants nf a contractor engaged in repairing the chimney.
0’Connor v, Schaepel (1895) 12 Mise. 356, 53 N.Y. Supp. 562,

And where the servant of one who had contracted to lay an upper floor in
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s building pushed his foot through the ceiling of the room undeiueath, and
so caused a large piece of plaster to fail on the occupant of that rrum. Fitz-
gerald v. Timoney (1895) 13 Misc. 327, 34 N.Y. Supp. 460.

A jury is properly charged that one for whom a brick wall is being erected
is not liable for da.mnie sustained by the adjoining owmer by the dropping of
brick and mortar on his premises, if such ccrurrences were not necessarily
invrived in the building of the wall, but were due to the uegligence of the
cuatractor or his servants. Pye v. Fazon (1892) 156 Mass. 471, 31 N.E. 640.

(3) Work on Highways.—A city is not liable for injuries resulting from
the fact that a horse was frightened by the whistle uf a steam-roller used by
a contractor, and be:ame uncontrollable, Cary v. Chicago (1863) 60 111, App.
341

(4) Work Iavolving *he Handling of Heavy 4 -ticles.—Liability for the
negligence of draymen, etc., has been d.mied urrer the following circum-
stances:

Where a person passing by was struck by a barrel which was being rolled
along a skid to a truck. X cM¥ullen v. Hoyt (1867) 2 Daly 271.

Where a hogshead was thrown from a truck injured plaintifi, a man sent
with the horse. Bropay v. Bartle*t (1888) 1 Silv. Ch. App. 575, Reversing
(1885) 37 Hun. 642.

Where a barrel of salt which was being delivered at the vendee's store
rolled against and injured a person passing on the footpath. DeForrest v.
Wright (1852) 2 Mich. 368.

Where the injury was caused by a truckman's negligence in rolling barrels
out of his employer's store. Riedel v. Moran F. Co. (1894) 103 Mich. 262,
61 N.W. 509.

Where a carpenter employed upon the lower floor of a warchouse was
injured through the negligence of a truckman or his employés in allowing a
mass of paper to slip from the sling in which it was being raised. Kueckel v.
Ryder (1900) 54 App. Div. 252, 88 N.Y. Supp. 522.

{5) Management of Toams.—The principal employer is not liable where
the injury was caused bw the negligent manner in which a waggon belonging
to a contractor engaged in doing certain hauling and delivery work was driven
by his servant. Foster v. Wadsirorth-Howland Co. (1897) 168 Ill. 514. 48
N.E. 163, Affirming (1896) 68 lil. App. 600.

(8) Management of Vesscis.—The ownei of a ship which, through the
negligence of a steamboat by which it is being towed, is brought into collusion
with another vessel is not liable for the resulting injuries. Sproul v. Hem-
mingway (1833) 14 Pick. 1, 25 Am. Dec. 350. (See, however, § 12a, ante).

A coal company is not liable where a contractor for the haulage of its
boata on a eanal so negligently operates one of them as to bring it into col-
lision with a boat belonging to a third person. Blattenberger v. Little Schuyl-
kill Nar. R. & Coal Co. (1839) 2 Miles (Pa.) 309,

(7) Entertainments at Public Resorts—The proprictor of a public resort
who employs an indepcndent contractor to make a balloon ascent to attract
visitors is not liable for injury to a visitor by a pole which falla heeause of the
negligence of the balloonist, while he is endeavouring by means of a new and
unfamiliar appliance to raise the pole for use in inflating the balloon. Smith
v. Renick (1808) 87 Md. 610, 42 L.R.A. 277, 41 Atl. 54. The court assigns
three distinet grounds for its aecisiom, viz.: (1) That the neglizence com-
plained of was collateral to, and not a probable coasequence of the work in
Eaud: (2) that a new method not known fo the defendant. was emploved:
and (3) that they were no concealed dangers against which he was bound to
warn visitors.

(8) Loading or Urloading of Ships—A ahipowner is not liable for the
death of a stevedore's s.rvant caused by the excessive rapidity with which his
fellow servants pass 1 along a gang plank a barrel which he was hancling.
Rankin v, Merchanis M. Transp. Co. (18%4) 73 Ga. 229. 54 Am. Rep. 874,




EhcomlaEeE g h 2 s ts S o

e

: 652 Canada Law [ournal.

,.s 40a. Same a3 subjeet eontinued. — Blasting operations. -— One
i R group of cases under this head, viz., those which relate to injuries
i I

i 1

caused by blasting operations it will be desirable to notice

separately, for the reason that, as will be shown in later sections,

the doctrine that the employer is exempt from liabili. y under such

circumstances is not accepted by all the authorities. The courts

which apply that doctrine may be said to start from the funda-

mental principle that “one who in the reasonable use of his jand

_ blasts rocks thereon with due and proper care, is not liable for the

inevitable damage caused thereby to the neighboring property”

‘ (a;. If full eflect be given to this principle, it is clear that cases in

: which a ccatract is entered into for the performance of work by

‘ means of blasting must stand outside the category of those in

which the employer is held responsible on the ground that he

contracted for work which “would necessarily produce the injuries

: complained of” (), or which is “dangerous in itself” (¢), or which

was “intrinsically dangerous” (). See the two following subtitles,

especially §8§ 46, 52. In this point of view, therefore, if an injury

results from the negligent manner in which such work is performed

i by the contractor, his negligence is merely collateral, and not such
as will affect the employer with lic.bility ().

emy

- .
(a) Booth v. Rome, W. & 0. Terminal R. Co, (1893) 140 N.Y. 267, 24
: L.R.A 105, 37 Am. St. Rep. 552, 35 N.E. 592; French v, Vix (1804) 143 N.Y.
; 90, 37 N.E. 612,

(b) Mclafferty v. Spuyten Duyvil & P. M. R. Co. (1874) 61 N.Y. 178, 9
Am. Rep. 2687.

(¢c) French v. Vir (1893) 2 Mise. 312, 21 N.Y. Supp. 1016, Affirmed in
(1894) 143 N.Y, 90, 37 N.E. 6i2.

(d) Schnurr v. Hunlington County (1899} 22 Ind. App. 188, 53 N.E. 425.

(e} Recovery was denied in under the following cireumstances:

Where plaintifi’s house was struck by a stone a result of the negligent
manner in which contractor\for the grading of a street carried on the blasting
operations. Kelly v. NYewo York (1854) 11 N.Y. 432; DPack v. New York
(1853) 8 N.Y. 222, (In Storrs v. Utica (1858) 17 N.Y. 1G4, 72 Am. Dee. 437,
Comstock, J., dotibted whether the second of thece cases had been correctly
decided upon the facts).

And where a similar injury resulted from the neglige.ce of a cortractor
engaged in excavating the foundation of a bouse. Freach v, Vir (1894) 143
N.Y. 80, 37 N.E. 612, Afirming (1808) 2 Mise. 312, 21 N.Y. Supp. 10186;
Roemer v. Striker (189%) 143 N.Y. 134, 36 N.E. 808 (holding that no error
had been committed in allowing the defendant to give in evidence a written
contract belween himself and another, wherchy the latter agroed to make the
excavation}),

And where the servants of a contractor for the construction of a railway
did their work in such a manner as, by an overcharge, to cast rocks againat
and into the plaintifi’s house near the line. McC.Jerty v, Spuyten Duynil &
P. M. R. Co. (1874) 61 N.Y. 178, 19 Awm. Rep. 267. In the case last cited the
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court said: “ The injuries were not occasioned in conssquence of the omission
of any duty which was incurabent on the defendant. It had let the contract,
so far as appears, to a competent person, and had provided, in the contract,
that he should be responsible for any damage occasioned by blasting. The
defendant did not authorize or permit - nuisance upon its nremises, If it
bad, it would bave been liable for any damage occasioned by the nuisance.
Hence, if the defendant can be held liable in this case it must be upon the
naked ground that it is responsible for the careless acts of the sub-contractor’s
servants over whom it had no control. There is no authority in this State for
imposing such a liability under such u state of facts.” In this case Dwight, C.,
delivered a very eluborate and able dissenting opinion from which some ex-
tracts bave been quoted in another section, (46, note(g), post), and the deci
sion was expressiy disapproved in Weatherbee v. Portridge (1899) 175 Mass.
185, 78 Am. St. Rep, 486, 55 N.E. 894 (see § 52, note(k), post.
On the ground that the “ work contracted for was lawful and necessary
for the improvement and use of the deferdant's property,” the megligence of
a contractor or his employé in blasting out a ledge of rock whi:g extended
close up to the wall of a building on adjoining propert: was held not to be
chargeable to his employer, who engaged him to excavate the lot preparatory
to building thereon. Berg v. Parcons (1898) 156 N.Y. 109, 41 L.R.A. 391,
66 Am. St. Rep, 542, 50 N.E. 957, Reversing (1895) 90 Hun. 267, 35 N.Y.
Supp. 780. Gray, J. (with whon) agreed Bartlett and Haight, JJ.), dissented
on the ground that there was evidence justifying the conclusion that the em-
ployer was culpable in engaging an incompetent contractor.
Where a team, which was standing in a street crossing the one iz which
the sewer was being constructed, wus frightened by the noise of a blast fired
by the contractors in the prosecution of the work of constructing a sewer, and
the plaintiff, while attempting to control them, was injured it was held that
the defendan® municipality was not lieble. Herrington v. Lansingburgh
(1888) 110 N.Y. 145, 6 Am. St. Rep. 348, 17 N.E, 728, The court said: “If
there was any culpable carelessness which caused the injury to the plaintiff, it
was that of the contractors. They had entire control of the work and the
manner of it~ performance. They could choose their own time for firing the
blasts and select their own agents and instrumentalities. They could make
the charges of powder large or small, and they could, in some degree, smother
the blasts so as to prevent falling rocks and much of the noise of the ex-
plosion: or they cruld carelessiy omit all precautions, and for the conse-
quences of their negligence they alone would be responsible. If it was a pru-
dent thing to notify p-rsoms in the vicinity of the blast before it was fired,
then the cuntractors should have given the notice; but the duty to give it did
not devolve upon the village.”
Recovery was denied in a case where the plaintiff was injured by a rock
thrown out by a blast set off while the foundation for a house was being
excavated by a contractor, Hunt v. Vanderbilt (1894) 115 N.C. 559, 20 S.E.
168,
A city is unot liable for & death caused by a stone which was thrown up
by a blast set off during the progress of the operations incident to the excava-
tion of a water-works trench by a contractor. Loganspert v, Dick (1880) 70
Ind. 65, 36 Am, Rep. 166. '
A city which, as licensor, permits the board of public commissioners to
construct a sewer from the courthouse to a sewer of the city, is not liable for
damage sustain~d by the negligent and careless manner in which the contractor
blasted rock. Schnurr v. Huntingfon County (1899) 22 Ind. App. 188, 53
N.E. 425.
A passer-by who is struck by a stone thrown up by a blaat set off hy a
contractor engaged in constructing n sewer for a city cannot recover damages
from the city. Blumb v, Kaneas City (1884} 84 Mo. 112, 54 Am. Rep. 87,
holding that the case relating to the duty of a city to keep ita atreets in &
safe condition for public travel, were not applicable &a precedents,

For other cases in which the plaintiff was held rot to be entilled to
recover for injuries due to blasting, see Tibbefts v. Knor & L. K. Co. (1873)
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41. Negligenee productive of dangerous esnditions of a more or
less permanent elaracter.— The cases cited below illustrate the
circumstances under which the courts decline to hold employés
responsible for injuries resulting from conditions which create a
continuous and more or less permanent situation which may at
any moment eventuate in disaster (4).

62 Me. 437; Edmundson v. Pittsburgh, M. ¢ Y. R. Co. (1885) 111 Pa. 316,
2 Atl, 404

The Supreme Court of New York has held that a preliminary injunction
will not issue at the instance nf a tenant, to restrain his landlord from blast-
ing in an adjoining piece of land, where it appears that he personally has not
heen concerned in the blasting, but hae employed an independent contractor to
accomplish a certain result, not in itself wrongful, reserving to himself no
control over the maneer in which it shall be done. Hill v. Schneider (1897)
13 App. Div. 299, 43 N.Y. Supp. 1. The decision was put upon the ground
that it did not appear that the defendant was proceeding to do something
which might injure the petitioner pendent lite.

1t has been held that art. 15, § 8, of the Pennsylvania Constitution of
1874, is merely intended to impose upon corporations having the power of
property and cannot be so construed as to render a railway corporation which
is entitled to exercise that power responsible for damages caused by the negli-
gence of a contractor in blasting rocks so as to throw them on property
adjacent to the right of way. FEdmundsorn v. Pittsburgh, M. & Y. R. Co.
(1885" 111 Pa. 316, 2 Atl. 404.

(a) (1) Work on Railways.—Recovery has been denied under the follow-
ing circumstances:

Where a labourer was injured by the derailment of a construction train,
resulting from defects in the track and in the rolling stock. St. Louis, Ft. §.
& W. R. Co. v. Willis (1838) 38 Kan. 330, 16 Pac. 728 (case turned largely
on the question whether the particular scction of the road on which the acci-
dent occurred had been turned over to the company, so as to bring the con-
struction train under its control).

Where a bridge gave way under a train, while it was being constructed,
and killed a servant of the contractor for ita construction. Bibd v. Norfolk
& W. R Co. (1891) 87 Va 711, 14 S.E. 163.

Where the servant of contractors for the construction of & railway was
injured through breathing the exhalations from a poisonous mixture which
they had applied to some timber to prevent its decaying. West v. 8f. Louis,
Y. d& T. H. R. Co. (1872) 63 111, 545.

Where, owire te the negligence of a contractor in constructing defective
stock-gaps, and throwing down fences, cattle strayed on to land adjacent to
the track. Alabama Midland R, Co. v. Martin (1893) 100 Ala. 511, 14 So. 401.

Where a conductor of a street car was thrown against a pile ‘'of stones
negligently left near the track by a contractor engaged to repair the pavement
between the rails. North Chicago Street R, Co. v. Dudgeon (1898) 69 Iil.
App. 57.

PpWherc a horse sank through the earth between the pavement and a bridge
laid over an excavation made in a street on which a railway was being con-
structed, Hauser v, Mctropolitan Street R, Co. {1899) 27 Misc, 538, 58 N.Y.
Supp. 286.

m{\'hcre a horse struck hia foot against some rails which had deposited on
a strcet, preparatory to their being used.  Fulton County Street R. Co. v,
McConnell (1891) 87 Ga. 756, 13 S.E. 828,

Where a horse was frightened by the flapping of canvas suspended under
a trestle as a protection agninst the dropping of paint on the street, the acei-
dent being due to the negligenee of the servants of a contractor employed to
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aint the trestle, in hanging the canvas so that it became loose. McCann v.
%ing& County Elev. R. Co. (1892) 46 N.Y.S.R. 327, 19 N.Y. Supp. 668.
Where workmen employed by a bricklayer contravened the orders of a
railway company’s engineer by excavating a road in such a manner as to cut
into a drain, the result being that the water escaped on to the premises of an
adjoining landowner. Steel v. South Eastern R. Co. (1853) 16 C.B. 550,

Where a young child was drowned in a pool of water formed by a heavy
storm on the defendant’s right of way, in a corner between one of its own
embankments and one belonging to an intersecting line, the premises being
still in possession of an independent contractor under an uncompleted coniract.
Charlebois v. Gogebic & M. River R. Co. (1892) 91 Mich. 59, 51 N.W. 812.

Where a contractor deposited wasted earth on land outside the right of
way. Hughes v, Cincinnati ¢ 8. R. Co. (1883) 39 Ohio St. 461.

Where a contractor’s workmen left down certain bars leading into plain-
tiff’s field. Clark v. Vermont & C. R. Co. (1854) 28 Vt, 103.
Where a wire stretched on a street during the construction of a railway
caused injury to a person passing along the street. Sanford v. Pawtucket
Street R. Co. (1896) 19 R.I. 537, 33 L.R.A. 564, 35 Atl. 67.
In a very elaborately argued case the declaration alleged that the defendant
had made a deep cut while its road was in process of construction, and had
deposited the earth taken therefrom in such a manner as to dam up a small
stream and form a pond near the plaintiff’s house; that the defendant had
also stationed near the house a camp of conviets whom it was using in the
construction of the road, and permitted the filth accumulating in the sinks of
the camp to flow therefrom and be deposited near the house; by reason of
which the house became infected with nosious scents. malaria, and other sub-
stances injurious to health. The defence was that if the acts so alleged were
done at all, they were done by an independent contractor. The argument of
plaintifi’s counsel was that the building of a railroad necessarily results in a
nuisance, unless certain precautions are taken to prevent it; that the low
places by which the surrounding lands are drained and from which the water
is carried off must be filled up, and unless certain precautions are taken to
provide an escape for the water, a nuisance necessarily results; and that the
railroad company cannot escape lability by having the work done by an in-
dependent contractor. The court thus disposed of this argument: ‘If the
premises of counsel are true, the conclusion might also be true; but if a rail-
road is built properly, we do not think any nuisance will result from the
building. The company, under its charter, had authority of law to do this
work; and when it contracted with the construction company. it was of course
implied that the latter would do the work in a proper and lawful manner.
‘A person employing another to do a lawful act is presumed, in the absence
of evidence to the contrary, to have empioyed him to do it in a lawful and
reasonable manner; and thercfore, unless the parties stand in the relation of
master and servant, the employer is not responsible for damages occasicned
by the negligent mode in which the work ix done.’ 1 Redf. Railways, 6th ed.
542, Moreover, the evidence shows that. in the very place where this nuisance
is said to have occurred, the railroad company had provided means which, if
used, would have rrevonted the nuisance. The superintendent directed that a
waste-way should be placed there, but the contractor put in a pipe which the
defendant claims wns one oi the causes of the nuisance, (1) by being too small
to carry off the water in proper time, and (2) because it was not put upon
the bed of the stream, but several inches above the bed, thereby causing the
water to pond near the plaintiff's house. Nor would the other things which
it is claimed caused the nuisance, to wit, the throwing up of the fresh dirt, the
conviet eamp and the hog and horse lot, render the railroad company liable.
It had lawful authority for excavating the hills and filling the bottoms in
order to make its road-hed. And the placing of the convict camp and the hog
and horse lot near the plaintif’s house was the act of the construction com-
pany, over which, it appears from the record, the ra:lroad company had no
power or control. Ko it will be scen that the work committed to the construe-
tion company was not wrongful per se, nor did it necessarily result in a
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nuisance, and therefore does not fall within the first exception to the generrl
rule.” Atlanta & F. R. Co. v. Kimberly (1891) 87 Ga. 161, 27 Am. St. Rep.
231, 13 8.E. 277.

A street railway company is not liable for injuries received by a chld
which was drawxa into a machine used for the manufacture of concrete by one
who had contracted for the building of the road. Ckicago City R. Co. v.
Hennessy (1884) 16 111, App. 163. The court said: * The accident aiose from
the prosecution of work by the contractor purely collateral to the constructica
of the road. The company contracted with Holmes to build a designated cable
system, with certain specified materials to be furnished by him, among which
were engines, wire, concrete, etc. How or where the contractor should procure
such materials, was a matter with which the company had no concern. The
contract did not provide hov or where the concrete should be procured or
mixed, much less that it should be mixed in a machine like the one wiich
caused the injury; nor was Holmes the agent of the company in procuring and
using the machine. The making of the concrete upon the street and the use
of the mac} ine, was the idea and device of Holmest for his own convenience and
benefit, The company could not interfere or control as to where he should
procure or manufacture his materials, and he might manufacture them in the
public street if the municipal authorities did not object. The use of the
machine was not one cf the natural contingencies which the company were
required to anticipate, nor which it could have provided against. Its use was
only subsidiary to the pe-formance, by the contractor, of his undertaking.”

A railway company is not liable for injuries resulting from the fact that
a derrick furnished to a contractor for the purpose of unloading railway iron
wag permitted by him to get into a defective and dangerous condition. King
v. New York C. & H. R, R. Co. (1878) 66 N.Y. 181, 23 Am. Rep. 37.

A railway company is not liable for the negligence of a servant of a cor-
tractor for the construction of a portion of its road in leaving on a highway
one of a number of large stones which were to be used for the abutments of a
bridge. Pawlet v. Rutland & W. R. Co. (1855) 28 Vt. 298.

In a case where a member of & train crew on a line tuilt by a lumber
company for its own use was injured as a result of certain logs slipping off of
a car, and there was evidence tending to show that the loading was done by a
contractor, it was held error to refuse to submit to the jury the question
whether the accident was wholly caused by negligent loading. Haley v. Jump
River Lumber Co. (1892) 81 Wis. 412, 51 N.W. 321, 956.

The assumption in all the cases above cited is that the acts of negligence
were not done in the exercise of the charter powers of the company. See § 62,
post.

(2) Construction of Bridges.—A municigulity is not liable for injuries
caused by the collapse of a bridge, while it is under construction. Wood v.
Watertown (1890) 58 Hun. 298, 11 N.Y. Supp. 864.

(2) Construction of Embankment and Dams.—The employer is not liable,
where a contractor for the work of diverting a creek erected on an embank-
ment so defectively that it could not resist the action of the water which it
was intended to confine. Allen v. Hayward (1845) 7 Q.B. %60, 4 Eng. Ry. &
C. Cas. 104, 15 LJ.Q.B.N.S, 99, 10 Jur, 92,

On the ground that the work of dredging out a canal for a city was done
by an independent contractor, the city was held not to be lirble to one for the
flooding of his fields thereby from the building of a dam without construction
of a hy-pass to carry off water, though the city had an inapector of the work,
who located the dam. White v, Philadelphia (1902) 201 Pa. 512, 51 Atl. 332.

A person who has emploved a competent architeet to ereet a dam is not
responsible for injuries caused by its bursting while the work is in progress.
Boswell v. Laird (18L7) 8 Cal. 469, 68 Am. Dec. 345.

(8) Construction of Tclegraph and Telephone Lines.—The principal em-
ployer is not liable where a child’s hand is caught in a pulley used hy a
contractor for atringing telephone wires, Vosbeck v. Kellogg (1860) 78 Minn.
176, 80 N.W, 957.
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No recovery can be had, where the plaintiff was injured by falling into a
hole dug in a public street by a railroad company engaged, as an independent
coutractor, in erecting a line of poles and wire for the defendant eompany.
Hackett v. Western U. Teleg. Co. (1891) 80 Wis. 187, 49 N.W. 822,

(4) Laying of Pipe Lines.—A gas company is not liable for injuries due
to an explosion of gas consequent upon the negligence of a contractor’s servant,
who in the course of the work of laying its pipes undermined a pipe belonging
to another company, and thus caused it to break. Chartiers Valley Gas Co. v,
Lynch (1857} 118 Pa. 362, 12 Atl.-435; Chartiers Valley Gas Co, v. VWatcrs
(1888) 123 Pa. Zz<, 16 Atl. 423, Commenting on a charge of the trial judge
which seemed to imply that becs ise the pipe of the other company was neces-
sarily urdermined, and this ree.It was therefore contemplated by the contract,
the employer was liable, for th - reason that there was a ncessary interference
with the rights of others, the ¢ »urt pointed out that there was no necessary
interference with the rights of others unless negligence existed. Both com-
panies had their rights, and they were perfectly consistent with each other.
In some jurisdictions it may be that this case would have been referred to the
doctrine discussed in Subtitle V., post.

(5) Construction of Buildings—Persons contracting for the erection of
buildings have been held not responsible under the following circumstances:

Where an excavation for a party-wall was so carelessly made that it
collapsed. Lawrence v. Shipman (1873) 39 Conn, 586.

Where the exeavation for a house is so negligentiv made as to injure a
building on the adjacent premises. Aston v. Nolan (1883) 63 Cal. 269; Cren-
shaw v, Ullman (1893) 113 Mo, 633, 20 S,W. 1077; Harrison v. Kiser (1887)
79 Ga, 588, 4 S.E. 320. (See, however, § 52, as to this class of cases).

Where & floor fell in consequence of its being overloaded. Dillon v. Sixth
Ave. R. Co. (1882) 16 Jones & S. 283, Affirmed in (1884) 97 N.Y. 627.

Where the servant of a contractor was injured by reason of the weakness
of the floor of a building which was under construction. Humpton v. Ulter-
kircher (1896) 97 Iowa 509, 66 N.W. 776.

Where a wall fell on the servant of a person who had taken a sub-con-
tract for excavation work. Hale v. Johnson (1875) 80 1il. 185,

Where a roof fell while it was being constructed. Hearn v. Quillen (1901)
94 Md. 39, 50 Atl. 402, '

Where a wall fell on & workman while it was being erected. Gallagher v,
Sausthwestern Ezposition Asso. (1876) 28 La. Ann. 043; Treadwell v. New
York (1861) 1 Laly 128,

Where a building fell, owing to the defective manner in which it had been
constructed. Braidwood v. Bonningfon Sugar Ref. Co. (18G6) 2 Se. L.R. 152.

Where the iron columns and entablatures in a new building fell, owing to
their not being sufficiently propped. Peyton v. Richards (1836} 11 La. Ann.
62,

Where plaintiff’s property was injured by the fall of a derrick used in the
construction of a building. Prairie State, ete., Co, v. Doig (1873) 70 111, 52.

Where 2 wall was so defectively built that it was blown down, before it
wag completed. Benedict v. Martin (1882) 36 Barh. 288

A landlord was held not to be linble in an action for damages brought by
the parents of a child wno fell into a privy vault which a contractor had dug
on demised property and left uninclosed for several months. Wicse v. Remme
(1897) 140 Mo. 289, 41 KAV, 797,

Where the cap blows out of the end of a steam supply pipe which is being
put in by one contractor and injures the servant of ancther contractor, the
owner of the building is not liable, if the acecident is due to poor nmterial,
defective workmanship, or bad management. Jones v. Philadelphia Traction
Co. (1898) 185 Pa, 75, 39 Atl, 889,

A servant of the owner of a building under construction cannot maintain
an action, where he received an injury by reason of the negligence of the
employés of contractors for the masonry of o building in overloading one of
the upper floors with brick and stone. MceEnanny v, Kyle (1887) 1.1 Daly 268,
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Nor where he was injured by falling down an elevator well left open and

, - ' unguarded by the contractor’s servants, Conway v. Furst (1895) 57 N.J.L.
PR 645, 32 Atl, 380.

& i Nor where he was injured by the fall of a heavy post, the accident being
2 |

due io the negligent construction of the building. Mickee v. Walter A. Wood
Mowing & Reaping Mach. Co. (1894) 77 Hun. 559, 28 N.Y. Supp. 918, first
appeal (1893) 70 Hun. 456, 24 N.Y. Supp, 501.

A man in the employ of one who has taken a contract for the mason work
on a buildiag cannot recover damages from the principal employer for injuries
caused by defects in a scaffold which had been erected for the use of one of the
carpenters, wuere it is shown that the employer refused to provide a scaffold,
and the contractor was told that the scaffold already set up was not to be used
unless it was strengthened. Larock v. Ogdensburg & L. C. R. Co. (1882) 26
Hun, 382.

(6) Repairing or Reconstruction of Buildings.—The rule applicable to
buildings which are being reconstructed or repaired is in no way different from
that which prevails with respect to Luildings under construction. Hence, while
the owner of a building contracts with a builder to re-arrange a building
according to certain plans, and, while he was in possession, plaintiff, in the
employ of a company deing some electric work in the building, falls through a
hele in the tloor which is concealed by rubbish, the owner i1s responsible for
tre resulting injury. Hogan v. Arbuckle (1902) 73 App. Div. 591, 77 N.Y.
Supp. 22, following Murphy v. Altman (1898) 28 App. Div. 472, 51 N.Y. Supp.
106.

Nor is he liable where his hcouse, while it is being raised up for an addi-
tion beneath, falls upon the house of the adjoining owner. Conxers v.
Hennessey (1873) 112 Mass., 96,

Nor where an employ¢é of an independent contractor engaged in tearing
down a bui‘ding was injured by the suaden collapse of the building owing to
the contractor’s having over-weighted one of the floors with brick. Cullom v.
McEKelvey (1898) 26 App. Div. 46, 49 N.Y. Supp. 669,

Nor where one of the employer’s tenants, while passing through the hali,
struck his foot against a piece of plank whish had been laid dcwn to protect
some tiling just put in by the contractor. Mahen v. Burns (.894) 9 Misc.
223, 20 N.Y. Supp. 682, Affirmed in (1895) 13 Mise, 19, 34 N.Y - Supp. 91,

Nor where the injury was caused by the neg igence of the servant of a
contractor for the re-construction of & staircase .n nailing cleai> on to the
ateps in such a manner as to cause the plaintiff to fall. Louthan v. t1ewns

v (1902) 138 Cal. 116, 70 Pac. 1065.
Nor where the injury was caused by the negligence of the servants of a
; plumber, who while engaged in repairing waterpipes negligently left open a

trap door. Bennett v. Truebody (1885) 66 Cal. 509, 56 Am. Rep. 117, 6 Pac.
329; Buras v, McDonald (1894) 57 Mo. App. 599,

Nor where the injury resulted from leaving an opening in a temporary
plank sidewalk laid down while exeavations were being made underneath,
Frassi v. MceDonald (1808) 122 Cal. 402, 59 Pac, 139, 7,2,

Nor where the workmen of a person employed to repair the wall of a house
dug up the ground, and left it so piled that, when a storm oceurred, water
was turned into the cellar of the adjoining house. Dutton v. Amesbury Nat.
Banl: (1402) 181 Masx, 154, 63 N E. 405,

Nor where a ladder was so placed by workmen engaged in repairing a roof,
N that it was biown down by the wind.  Wetarthy v. Second Parish (1830) 71
¢ . Me. 318, 36 An. Rep. 320,

Nor where a gas-fitter by neglecting to turn off the gas caused an ex-
plosion. Rapson v. Cubift {1842) 0 Mees, & W, 710, 6 Jur. 608, Car. & M. 64,
11 L.J. Exch, N.§, 27,

Nor where a drainpipe burst owing te the negligence of the contractor's
gservants and damaged a tenant's goonds, Jefferson v, Jameson & M. Co, (1807)
165 111, 138, 48 N.E. 272, Reversing (1805) 60 111, App. 587,

Nor where a cistern in a house was caused to overflow through the negli-
L gence of a plumber. Blake v. Woolf [1808] 2 Q.B. 426, 67 L.J.Q.R.N.S, 813.
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Where the owner of a building which has been damaged by fire turns it
over to an independent contractor to be repaired, he is not liable for injuries
received by the servant of a sub-contractor who, in groping about to find &
door leading to a staircase opens by mistake a door leading to an elevator
shaft, and fell down it. Under such circumstances the injured person does not
enter the building under an implied invitation from the owner, and the latter
cannot be held liable on the ground of the eonfusing arrangement of the in-
terior. Butler v. Lewman (1802) 115 Ga. 752, 42 S.E. 98 (construing Ga.
Civil Code, §§ 3818, 3818).

There was held to be no evidence of liability on the part of the defendant,
the owner of & house, where the workmen of the contractor in pulling down the
front wall of the house removed a brest-summer which was inserted in the
party-wall between the defendaat’s and plaintifl’s houses, without taking any
precautions by shoring or otherwise, the result being that the front wall of
the plaintifi’s house fell. Butler v. Hunter (1862) 7 Hurlst. & N. 826, 31 L.J.
Exch. N.S. 214, 10 Week!. Rep. 214. Wilde, B., considered that the “the absence
of a shoring is like t'.e absence of a proper hoarding, or any of the ordinary
precautions which belong to the careful taking down of a wall.” This decision,
however, was disapproved by Lord Blackburn in Dalton v. Angus (1881) L.R.
6 App. Cas. 740, 50 L.J.Q.B.N.S. 639, 44 L.T.N.S. 844, 30 Weekl. Rep, 196, and
in Hughes v Perciral (1883) L.R. 8 App. Cas. 443, 446, 447, 52 L.J.Q.B.N.S.
719 49 L.T.N.S. 189 31 Weekl, Rep. 725, 47 J.P. 722, See § 52, post.

(7) Demolition of Buildings.—The owner of a building having no actual
knowledge of the condition of its walls, or how the work of removiny one of
such walls is being done, is not liablc for the death of a woman and child on
an adjoining lot, caused by the fall of such wall consequent upon an independ-
ent contraciur’s negligence in removing the roof from the building without
properly supporting the wall. Engel v. Eurcka Club (1893) 137 N.X. 100 33
Am. St. Rep. 692, 32 N.E. 1052, Rev'g. (1892) 45 N.Y.S.R. 940, 18 N.Y. Supp.
045, which was a reiteration of the judgment in (1891) 59 Hun. 593, 14 N.X.
Supp. 184. The court said: 1t is the general duty of the owner of premises
to keep the walls of his building in a safe condition, so that they will not en-
danger his neighbonr by falling, and if he negligently omits its performance
and his neighbour is :zjured, the injure js actionable. (Y ullens v. St. John
57 N.Y. 567, 15 Am. Rep. 530.) But the cvidence is undisputed that the wall
was safe and would not have fallen if it had been left as it was when the con-
tract was made, supported by the roof. It wus not a menace in its existing
condition, It became dangerous onlv in consequence of the manner in which
the contractor proceeded to take it down. It would probably have heen less
liable to fall, although deprived of the suppert of the roof, if the wall had been
in perfect repair when the contractor entered upon the work. But we perceive
no causal connection hetween the neglect to repair and the injury to the plain-
tifl's estate. The sole eouse in a legal sense was the negligence of the eam-
tractor in omitting to do what he was bound to do. The performance of his
duty would have prevented the injury.”

For a case which conflicts with this decision, see s, 52, subd. (10), post.
A tenunt whose premises are exposed and goods injured as a result of the
manner in which a man contracting with the landlord for the removal of the
adjoining house cannot recover damages from the landlord.  Rotfer v. Goerlits
(1890; 16 Daly 434, 12 N.Y. Supp. 210.

(8) Work Performed on Streets and Highways.—The defendants were em-
ployed by A. to pave a distriet. They contracted with B. to pave one of the
streets.  B's workmen. in the course of paving the street, left some stones at
night, in such a position as to ronstitute a public nuisance, and the plaintiff
injured by falling over these stones. No personal interierence of the defen-
dants with, or sanction of the work of laying down the stones was proved.
Held, that the defendants were not liable. Orerton v. Freeman (1352), 11
C.B. 28716 Jur. 65, 21 LJ.C.P. XK. 52, 3 Car. & K. 52, Maule, J., said:
“I apprehend, that, if the defendaut had heen present und directed or sanctioned
the doing of the act complained of, they would have been responsible for it.
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But here they are sought to be chsrged simply on the ground that they had con-
tracted with the parish authoritiox o do the work, in the performance of which
b{ their sub-contractor the negligence happened which has given rise tc the
plaintiff’s misfortune.” Creswell, J., said: “The defendants not naving per-
sonally interfered or given any directions as to the performance of the work,
I but merely having contracted with a third persom to do it, eanrot be held re-
R . sponsible for an unauthorized and unlawful act of such third person in the
: course cf it. It is quite true, as was said in Buah v. Steinman (1799) 1 Bosw.
& P. 404, that the original contrrctor might be liable equally with the eub-
contractor, if he in any manner directed or countenanced the doizg of the act
complained of. But there is no pretenze for so charging the defendant here;
they crntracted with Warren to lay down the kerbstone in a particular way,
not {7 80 place the stones, and so negligently leave them, as to occasion injury
: to the laintiff. If the act contracted to be done would itself have heen a
P gé,xblic nuisance, of course the defendants would have been responsible.”
illiams, J., said: “The plaintiffi’s counsel has rested his argument upon a
broad and intelligible ground, viz.,, that the act complained of is a pablic
nuisance. Some of the cases, it is true, would seem to justify that distineiion;
but it seems to me that we cannot give any weight to it without overruling

Knight v. Fox (1850) 5 Exch, 721, 20 L.J. Exch. N.8. 9, 14 Jur. 963.”

The defendants employed A. for a sum of money to fill in the earth over a
drain constructed for them across a highway, from their house to a common
sewer, the defendants finding the carts, if necessary, to remove the surplus
earth, whick were to be fllled by A. A. filled in the earth, but left it so heaped
above the level of the road, that, there being neither light nor signal, the
g};intiﬂ' by right drove his carriage against it, and sustained injury therefrom.

. e only evidence of interference or contrul on the part of the defendant was,
i : that one of them, a few days before the accident, and when the work was in-
. complete, had seen the earth huaped over a part of the drain as it afterwards

remained. Held, that there wa: no evidence of their liability, inasmuch as the

wrong complained of was a public nuisance by A., whichk the defendants,

(whether A. was their servant or only a contractor), had not authorized him {o

comm_.t, having merely directed generally the doing of an act which might have
: been done without committing a public nuisance. Peachey v. Rowland (1853}
{ 13 C.B. 182, 17 Jur. 764, 22 L.J.C.P.N.S. 81. “Unless you can show.” said
! Maule, .J., “that the work was so done that the defendants might have been
' indicted for obstructing a public highway, they are not liable in this action.

’ I am satisfied that the decision in Overton v, Freeman (1852) 11 C.B. 887, 18
! Jur, 85 212, J.C.FIN.S. 52, 3 Car. L. 52, was right, though I was afterwards
less satizfied with the resson which I gave. . . . The true -esult of the

H evidence herc wao, that the defendants had nothing whatever to do with the
wrongful act complained of. They employed somebody to do something, which
H roiglit be done either in a proper or improper me-w.aer; and he did it in a
negligeut and improper manner, and injury resulted to thu plaintiff. That is
the substance of the evidence. The question is, whether the evidence fairly
justified a verdict for the defendants. We have no right to look with extreme
scrupulosity in cases of this sort, to =ee if there is not some gain of evidence
the other way. If the whole evidence taken together is not such as to warrant
a jury in finding for the plaintiff, practically speaking there is no evidence.
I am of opinion, that, if the jury had upon this evidence found that the defend.
ants did the wrong complained of their verdict would have been set aside ase
o not heing warranted by the evidence. There was in truth no evidence for the
: ; practical purpose in b-nd.”

] A house owner is not linble for injuries received by a passer-by who, owing

to the negligence of a contractor employved to repair a footpath, falls into the
- area underneath the footpath. Du Prat: v. Lick (1869) 38 Cal. 691 (intrinsic
danger of work not discussed).
i n house owner is not, linble, where a contractor employed to put down a
i stone sidewalk falls into an unguarded excavation made in the course of the
ope ‘ion,  Nehareickhardt v, 8t, Louis (1878) 2 Mo. App, 571, The possi-
bility . the plaintitfs heing entitled to recover on the grovnd of the intrinsic
i danger of the work was not disenssed.  See § 51, post,
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An abutting landlord cannot be held liable on the ground of the work’s
necessarily or probably involvi=g danger for injuries caused by an obstruction
left in the street by one who Lad contracted to lay a sidewalk for him. Inde-
pendence v. 8lack (1895) 134 Mo. 66, 54 S.W. 1804.

A city is not liable for injuries received by the servant of a contractor, as
a result of the defective shoring of the sides of a trench excavated for a sewer.
Foster v. Chicago (1802, 197 Il 264, 64 N.E. 322, affirming (190)) 96 Il
App. 4. ) .

A servant of a contractor cannot recover from the employer for injuries
caused by the collapse of the sides of a ditch dug for laying a pipe-line.
Vincennes Water Supply Co. v. White (1830), 124 Ind. 376 24 N.E. T47.

In a case where the plaintiff’s intestate was struck and killed by a frag-
ment of rock thrown up by a blast set off during the progress of the work of
exeavating a trench for a pipe-line, it was held to be error to charge the jury
on the theory, that the construction of waterwerks was a nuisance, and that it
was therefore the duty of the city to impose on the contractor stipulations r.-
quiring him to take necessary przcantions, or to abate the danger, if its atten-
tion was afterwards called to the dangerous conditions. Logansport v. Dick
(1880) 70 Inu. S5, 36 Am. Rep. 166.

In a leading New York case the defendant who had received a license
from the authorities to construet a public street at their own expense were held
not to be liable for an injury received ky one who drove at night into an open
sewer which had been left unguarded and unlighted. Blake v. Ferris ‘1851)
5 N.Y. 48, 55 Am. Dec. 304. In Storrs v. Utica (1858) 17 N.Y. 104, 72 Am.
Dec. 437, Comstock, J.. distinguishes this case from those in which the liability
of a municipal corporation for the defective condition of a street 1s in question,
but takes occasion to express a doubt whether the decision was correct in view
of the facts. See § 51(a’ post. There would certainly seem to be good ground
for contending that the vosition of a licensee of a municipality nnder such
circumstances cannot be either more or less favorable than that of the muni-
cipality itself. But the decision is in line with several of those cited below,

Where W. contracted with the P. Gas Co. to dig o trench, the work to be
under the supervision of the company’s engineer, and W. sublct the work to D,
and in consequence of I)'s negligence in not guarding the excavation a foot-
passenger was injured, it was held that D. was alone liable. Wray v. Evans
(1875) 80 Pa. 103, approved in Edmundson v. Pittsburgh M. & Y.R Co.
(1835) 111 Pa, 316, 2 Atl 404.

So. alse the principal employer was held not to be responsibie where the
plaintiff had fallen into an open trench which had been dug in a street by per-
mission of the authorities, and left vnprotected by the contractor. Smith v,
Simmons (1883) 103 Pa. 32, 49 Am. Rep. 113. (It should be noticed that the
trench in this case, having been opened under a license did not constitute a
nuisance). In a later case arising out of the same accident the municipality
which had granted the license was held not liable, and the general rule was laid
down, that such a corporation, when it grants to one a license for a purpose
proper and lawful, is not liable {0 one injured by reason of the misuse or abuse
of that license, whether the same be by an independent contractor for the work
from the licensce, or by the licensee himself. Susquehanna Depot v. Simmons
(1886) 112 Pa. 384, 56 Am. Rep. 317, 5§ Atl. 434, The court said: “It is
settled that the defendant had the right to grant the licenve to dig the ditch
complained of; in this it did nothing unlawful. How then, is it responsible for
the negligent act of Florence? It certainly cannot he contended that its re-
sponsibility would be greater in & case such as this, than if Florence [the con-
tractor] had been acting under a contract with the borough iratead of Dr.
“mith] the prineipal employer], Yet under such a contract it would not have
been liable.  His employment was independent of the control and direction of
the person with whom he had contracted. He was in the lawful possession of
the atreet in which the water pipe were to be laid, and, as was said in Erie v,
Caulking (1877) 85 Pa. 247, 27 Am. Rep. 642, the borough could not fill up the
trench which he dug. or ercct barriera which he might rot tear down if they
ohstructed his work. 1f. as was said in Smith v. Simmons, the excava-
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tion had been per se a nuisance, the case would be different, for in that event
the public authorities would have been bound to abate it as soon as they ha
knowledge of the obstruction, but not being a nuisance, but lawful, the borough
cannot be held for an accident happening thereby, and Florence alone must be
regarded as responsible for the injuries resulting to the plaintiff from his
neglect.” )

Liability has been denied, where a horse was injured by stepping into &
trench which was being dug in an alley to connect defendant’s drain with &
private sewer belonging to his neighbour. Zimmerman v. Baur (1894) 11 Ind.
App. 607, 39 N.E. 20¢

And where a fireman in employ of city was knocked off his wagon by &
#coal run” built across a street for the purpose of unloading coal from a barge-
Davie v. Levy (1887) 39 La. Ann. 551, 4 Am. St. Rep. 225, 2 So. 395.

A municipal corporation which has employed a contractor to execute the
various kinds of work mentioned in the following paragraphs is not liable under
the circumstances there indicated.

Where the grading of a street was done so carelessly as to cause the sur-
face water and sewage to'back up and accumulate on the plaintiff’s premises.
White v. New York (1897) 15 App. Div. 440, 44 N.Y. Supp. 454.

Where a pile-driver hammer was left in such a position as to frighten 2
horse which was being driven on a highway under repair, the consequence being
that the driver was injured. Howarth v. McGugan (1893) 23 Ont. Rep. 396.

Where a foot-passenger stepped into a hole left open near the curbing while
sewer was being constructed. Charlock v. Freel (1891) 125 N.Y, 857, 26 N.E.
262, affirming (1888) 50 Hun. 395, 3 N.Y. Supp. 226.

A Highway Board instructed its surveyor to employ one S., a contractor, to
repair a road. In the course of the work, with which the board did not inter-
fere, the servants of S. left stones on the highway at night, without placing 2
light to shew where they were, and a traveiler drove his gig against the obstruc-
tion and was injured. Reid v. Darlington Highway Board (Q.B.D. 1877) 41
581, In the very brief judgment delivered for the court by Lush, J., it was held
that there was no evidence of negligence on the part of the board or its sur
veyors. The precise rationale of this decision is not clear from the reports
which merely mentions that plaintiff’s counsel argued that the contractor’s men
were servants of the Board—a contention manifestly untenable. Neither the
court nor the counsel averted to the possibility of maintaining an action on the
ground that the duty of the Board to keep the highway safe for travel was
primary and non-delegable. (See §§ 58, 59, post.

In a Newfoundland case, where the court’s conclusion was that there was
no statutable obligation on the part of the Board of Works to keep a certai?
road in repair, the Board was held not liable for any injury to a person W 0
drove against a heap of gravel which had been left in the road through the
negligence of one who had contracted for its repair. Duchemine v. Board ¢
Works (1880) Newfoundland Rep. (1874)-1884) 236. This decision is in con*
fliect with the American cases cited in s. 51, post. .

In Pennsylvania a municipality has been held not to be liable for an injury
received by a person who fell into an open and unguarded sewer. Painte? v.
Pittsburgh (1863) 46 Pa. 213; Erie v. Caulkins (1877) 85 Pa. 247, 27 Am. Rep:
642; nor where the injury was received by a person who turned aside to avoid
a pile of earth on a pavement, and fell into a trench dug for the purposeé o
laying a curbstone. Eby v. Lebanon County (1895) 166 Pa. 632, 31 Atl. 332.
See also Susquehanna Depot v. Simmons (1886) 112 Pa, 384, 56 Am. Rep. 317,
5 Atl. 434, as stated supra. These decisions are in conflict both with thosé
reviewed in § 51, and with those reviewed in §§ 58-60, post, and contrary to
the weight of authority.

(9) Work Done om Premises Adjacent to Sireets and Highways, oné
Affecting the Safety Thereof.—~Where a proprietor of a house contracted with &
builder to execute certain repairs, and the builder made a sub-contract for the
plaster work, it was held that neither the proprietor nor the principal contrac:
tor was liable for injuries caused by the upsetting of a vehicle which resulte
from the negligence of the sub-contractor in leaving a heap of lime in the street;
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without any fence or protection, outside the space which had been duly set
apart, fenced in, and lighted by the principal contractor, in accordance with the
provisions of a Police Act. McLean v. Russell (1850) 12 Sc. Sess. Cas. gnd
Series, 887, 22 Sec. Jur. 394. Lord Fullerton said: “Here there was ngthmg
azardous; and if a party employed to perform the very safe operation 0,5
Plastering a house, executed it in a dangerous manner, he o_nly is bla_meable.
Noticing the contention that there was a constructive culpa in employing care
less persons, Lord Mackenzie said: “It is perfectly vain to say that any such
blame can attach to a man who employs responsible tradesmen to execute harm-
less repairs on his house, or in these persons contracting with another to do
part of the work.” :
. Abutting land owners have also been held not to be liable under the follow-
ing circumstances: .

Where a firm of masons employed to do the brick-work on a building
created an obstruction in the adjacent street, while the work is in progress.
Richmond v. Sitterding (1903) 9 Va. Law Reg. 41, 43 S.E. 562.

Where the plaintiff was injured by driving into a pile of planks left un-
lighted on a road leading to a bridge over a canal. Weber v. Buffalo R. Co.
(1897) 20 App. Div. 292, 47 N.Y. Supp. 7. .

Where a wagon was overturned by a bank of earth left on a road during
the progress of excavation work. Lancaster Ave. Impro. Co. v. Rhoads (1887)
116 Pa. 377, 2 Am. St. Rep. 608, 9 Atl. 852, .

Where a person using a street was injured by an unguarded and unhgh@ed
heap of material deposited in a street by a sub-contractor for the construction
of a building. Aldritt v. Gillette-Herzog Mfg. Co. (1902) 85 Minn. 206, 88
Nw. 141 (prineipal contractor was defendant).

Where lumber purchased by a city was negligently piled in the street by
the vendors. FEvansville v. Senenn (1898) 151 Ind. 42, 41 L.R.A. 728, 734, 68
Am. St. Rep. 218, 47 N.E. 634, 51 N.E. 88. .

Where a person employed to haul logs left some of them on a highway,
thereby creating a dangerous obstruction. Manchester v. Warren (1893) 67
N.H. 482, 32 Atl. 763. .

It has also been held that no action was maintainable under the following
eircumstances: . . oted b

Where a piece of timber fell on a passer-by, while it was being hois eB g'
a derrick extending over the footway. Vanderpool v. Husson (1858) 28 Barb.
196 (such a derrick declared not to be a nuisance). .

Where a derrick used for setting a marble front on a building fell on a
Passer-by. Potter v. Seymour (1859) 4 Bosw. 140. i

Where the-iron front of a building fell upon and killed a slave. Peyton v.
Richards (1856) 11 La. Ann. 62. i .

Where the cornice and a portion of the front wall of a building in course
of erection fell on a passer-by. Deford v. State (1868) 30 Md. 179. 4

Where a fence built around an excavation in the sidewalk was blov;il (’er;n
and struck a passer-by. Martin v. Tribune Asso. (1883) 30 Hun. 3 b he
court said: “The structure being lawful, all the acts necessary to 'be ﬁ?n? ltl;l
completing it were collateral to the undertaking. If the fence was mtslll clent,
or if the contractor went beyond the permit in obstructing the street, these acts
are to be chargeable to the persons who did them. . .

Where a piece of scaffolding used by a mechanic in making rg)aufn 3;1 a
building was blown down by the wind and injured a passer-by. exa v.
Webb (1886) 101 N.Y. 377, 54 Am. Rep. 703, 4 N.E. 755. 4 upon the

Where the injury was caused by falling upon a ridge of ice formti up ne
_defendant’s sidewalk by the negligence of the employés of & contrac585 eln4g1aqu
gl pumping water from his cellar. Larow v, Clute (1891) 60 Hun. N Y.

upp. 616. .

Where a person Walkiri)g irito a coal hole 1eft98pen in
rison v. Collins (1878) 86 Pa. 153, 27 Am. Rep. 699. .

Where an excavation in the footway in fr(I))nt of a landowner’s Prg};‘gfesRWZS
not properly guarded. Fuller v. Qitizen’s Nat. Bank (1882) 15 Fed.t 3 ?/e”
V. Curran (1878) 64 Ind. 345, 31 Am. Rep. 123 (see § 51 (a) post) (answer

the pavement. Har-
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alleging that the defendant’s lot and sppurtenances were, at the time of the
injury, ‘n the exclusive possession of the contractor, held to be sufficient) ; Allen
r. Willard (1868) 57 Pa. 374.

Where a person fell in.o the opening made by removing, under a license
from: the civil authorities, a grating over an area. Necammon v. Chicago (1861)
25 1li. 424, 79 Am. Dec. 334. The decision Iast cited was disapproved by the
Supreme Court of the United States in Chivago v. Rcbbins (1362) 2 Black, 418,
17 L. ed. 297 (1866) 4 Wall. 857 , 18 L. ed. 427. But in arother case involving
very similar circumstances the Illinois court arrived at the same conmclusion
and stated its position as follows: “While the contrucwor is in possession
of that part of the premises npon which the excavation is to be made with the
exclusive control of the work, it becomes an incident to his undertaking to so
do the work as to be reasonably safe for passers-by, observing due care for
themeeives, aud that duty, it is declared, includes the erection and maintenance
of suitable safe-guards about all excavations, at all dangerous. Under circum-
stances where it becomes obligatory upon the contractor to provide safe-guards
around such excavations, the owner of the premises is not responsible for hia
failure or neglect of duty in that reg~.d. Nor does it change the rule, the
owner may have some work to perform about the building, where it is wholly
disconnected with that which causes the injury.” Kipperley v. Ramsden
(1876) 83 Il1l. 354.

Where the owner of premises, having oecasion to construct an improve-
ment in his cellar, which is required by t'e Board of Health, employs a con-
tracter who is bound to do ail work Zad furnish all materials. the employer is
not liable for injuriea to a pedesatrian from colliding with a barrel placed over
an open coal hole in the sidewalk, and kept there Ly the contractor to suppiy
necessary ventitation for the prosecution of the work. Walthic v. Bolting (N.Y.
Super. Ct. 1893) 6 Mise. 339, 26 N.Y. Supp. 903,

The foregoing cases w hich relates to dangerous conditions in footpaths are
more or less in conflict with those cited in § 51, p(ht. and would doubtless have
been differently decided 1n some jurisdictions.

Unless the obligation to place a hoarding in frout of a building under erec-
tion is imposed by a statute applicable to the locality in which the work is
being executed, the owner of the build ing is not liable for injuries resulting
from the fact that the contractor by whom it was being erceted omitted to put
up the boarding. Crawford v. Peci (1887) Ir. L.R. 20 C.L. 332, In this case
Murphy, 1., was of opinion that, even if a breach of a statutury obligation lLad
been proved, the owner's liabiiity did not extend beyond the penalty imposed,
The effect of applying the doctrine thus invoked would of course have been to
render immaterial the question whether the work was being done by an inde-
pendent contractor or not. But the view taken by the lesrned judge seems to
be in conflict with the rule established by the cases cited “u §§ 799, 800, of the
present. writer's treatise on Master and Nervant,

A contractor for the erection of a building is not liable for the penalty un-
posed by a city ordinance which forbids any person to place, leave, or deposit
in the street any material, except such as is permitted by ordinance or resolu-
tion, if it appears that the ordinance was infringed by his sub-contractor. and
there was no necessity for putting ‘he material in the street. Buffalo v.
Clement (1802) 10 N.Y. Supp. 846.

(10} Scavenging Work.—The defendant city had made a contract with a
party for the removal of the carcases of any animal which might die or he
killed within the city limits. On one oceasion after a large number of mules
had been destroved by a fire, the mayor, in order to obviate the musance which
weuld have resitted from eonveying the carcases through the streeta to the
reduction works of the contractor, arranged with the eontractor’s sesvant to
have them thrown into the Miesouri River. The servant took a road to the
river bank where it happened to be convenient of aceess, and threw the careases
into the river at & place where it had temporarily overflowed and concealed a
quarry belonging to the plaintitl, The current did not cateh them, and they
sank into the quarry, the result being that the plaintiff could not reopen it.
For the injury so caused the city was held not to be liable.  Hiladorf v. St
Louis (1869) 45 Mo, M4, 100 Am. Dec. 352,
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(11) Work in Horbours.—In an action against Commissioners appointed
by a local Act (5 & 6 Vict. chap. 111) Commiasioners were appointed for im-
proving a harbour, and with the sanction of the Ballast Board, empowered to
exhibit lights or sea-marks for the guidance of ships navigating that harbour, it
was held that the contractor employed to execute the work was guilty of negli-
gence in not obtaining, through the Commissioner, the sanction of the Ballast
Board to set up lights on the end of piles driven during the progress of the
operations, and that the Commissioners were ot liable for damage sustained
by a vessel owing to the want of such lights. Gilbert v. Halgin (Ct. of Exch.
1858), 3 Ir. Jur. N.8. 300, Pigot, C.B., dissenting. This decision was put on
the broad ground thit it was the duty of the contractor either tv ayprise the
eraployé that the work had reached the stage at which it was necessary to have
lights” to prevent accidents, or to put the lights out himse'f. The inference
drawn was that, as the contractor had not performed this du ¥, he was the only
culpable party against whom the injured person could proceed. This case was
decided Lefore the evolution of the doectrine discussed in subtle V., and at the
preser.t day the conclusion of the court with regard to the same facts would
possibly be different.

(12) Fzcaration Work.—A landlord is not liable, where a sub-contractor
so carelessly executed a contract for the removal of certain earth and rock frem
the defendant's vacant lot, that a stable belonging to an adjacent landlord was
injured. King v. Lirermore (1876) 9 Hum. 2938, affirmed in (1877) 7i N.Y.
603.

A person employing a contractor to haul sand from one designated spot to
another is not liable for his negligence in so digging the sand as to form a
dangerous bank whick caved in and injured a young chiid. Flink v. Missouri
Furnace Co. (1884) 82 Mo. 276, 52 Am. Rep. 376.

113) Work involving the use of fire for the destruction of timber.—A land-
owner is not liable where a person employed to clear land set fire to some of
the brushwood, and the fire spread to the premises of an adjoining landlord.
Ferguson v. Hubbell (1884) 87 N.Y. 507. 48 . 1. Rep. 544.

In several cases it has been leld that a railway company is not liable for
injuries caused by fire which spreads to adjoining land from the timber or
brushwood which a contractor is burning on its right of way. Woodhill v,
Great Weatern R. Co. (18531 4 U.C.C.P. $49: Rogers v. Florenee R Co. (1839)
31 R.C. 378, 9 S.E. 105%; Callahan v. Burlington & M. River R. Co. (1867) 23
lowa 562.

in one case it wags laid down that a railway company cannot, under such
circumstances, be held liable, as a matter of law, and that the propriety of
imputing such liability depends upon whether, under the given circumstances,
the burning of brush wou.d be obviously dangerous to such landowners, or
whether the circumstances were such that the operation created no danger
except in so far as it might arise from the careless manner in which the work
should he done. St. Louis 1. M. & 8. R. Co. v. Yonley (1890) 53 Ark. 503, 9
L.R.A. 604, 13 SV, 333, 14 §. W, 800.

No action is maintainable against a railway company. where a sub-contrac
tor euts a wad through tne plaintiff’s premises, outside the right of way, and
sets fires which, through their negligence, spiead and burn the plaintifi’s timber.
Eaton v. European & N.4.R. Co. (1871) 55 Me. 520, 8 Am. Rep. 430,

A municipality is not liable where fire spreads from timber which waa
being burnt on a road by a contractor. Carroll v. Plympton (1860) 9 U.C.
C.P. 345.

A «own which enters into a contract with an individual for the repair
of & hy hway, including the destruction by fire of brush which has thereto-
fore been cut and piled, ix not liable for damages caused Iy the negligence of
said contractor when hurning the brush. Shufe v. Princeton Twp. (1884) 58
Minn, 337, 58 N.W. 1050.

For cases in which the defendant was held liable under similar eireum-
stances, for the reason that the work was intrinsically dangerous, see § a2,
poat,
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From an examination of Sub-title V., post, it is abundantly
evident that, in many instances, the decisions there cited cannot
be reconciled upon the facts with those which are reviewed in this

(14) Work in mines—The owner or lessee of a mine who has made a
eontract for its operation by another person upon suchk a footing that the
Iatter is put in full control of the work, ani charged with the duty of seeing
that the appliances which are used are kept in safe condition, is not liable to
a servant of the contractor who is injured by the breaking of the rope by
which the cage was lowered and hoisted. Shaw v. West Calder Oil Co. (1872)
9 Se. L.R. 254; Lendeberg v. Brotherton Iron Min. Co. (1889) 75 Mich. 84,
42 N.W. 875.

Liability has also been denied under the following circumstances:

Where the roof of & drift, being left unsupported, fell on a Usbourer in
the employ of a pcrson operating the mine under contract. SmitA v. Belshaw
(1891) 89 Cil. 427, 26 Fac. 834; Samuclton v. Cleveiand Iron Min. Ca
(1882) 49 Mich. 164, 43 Am. Rep. 4566, 13 N.W 499,

Vihere the mouth of a pass Feo.ding from or - of the levels in a mine to &
lower level was left uncovered and unlighted owing to the negligence of a
person operating the mine under a contract. Martin v. Sunlight Gold Min.
Co. (189€) 17 Nev So. Wales L.R. 364.

Where the servant of a contractor engaged in sinking an air-shaft is in-
jured by an explocion of gas. Welsh v. Lehigh & W. Coal Co. (1886 Pa.) &

tl. 48; Welsh v. Parmish {1892) 148 Pa. 599, 24 Atl. 86.

(15) Handling of timber.—Lisbility has been denied in a case where a
pile of lumber was so negligently erected by a contractor that it toppled over
and fell into an adjoining lot, thereby causing the death of a man. Andrews
v. Boedecker (1885) 17 Ill. App. 213.

The employer of a man who has contracted to deliver logs at a designated
point on a river or elsewhere is not liable, where they are so mnegligently
driven that they lodge and form a jam against a bridge, the result being that
it was carried away. Pierrepont v. . -eless (1878) 72 N.Y. 211; K-ad Disp.
No. 4 v. Pelton {1901) 129 Mich. 31, 87 N.W. 1029; nor where owing to an
unreasonable use of the employver's dam, the lands of the third person are
overflowed. Carier v. Berlin Mills Co. {1876) 58 N.H 52 42 Am. Rep. 572;
wor where the logs are jammed sn as to create an obstruction in a navigable
river.. Moore v. Sanborne (1853) 2 Mich. 519, " Am. Dec. 209 (nuisance
held not to be a necessary consequence of the work contracted for); nor where
a boom of logs which is to he towad acrose an inlet of the sea is insecurely
fastened, and being set adrifting by a storin is driven against the piles sup-
porting a house. Easter v. Hail (1895) 12 Wash. 160, 40 Pac. 728.

(18) Operating of ferrice.—A municipality is not liatle, where the lessee
of ita ferry neglects to see that the wire rope by which it is operated is kept
in safe condition. Duncan v. Magistrate of Aberdeen (Ct. of Sess. 1877) 14
Sc. L.R. 603.

(17) Loading or unloading of ships.—~The lessee of a dock is not liable
for injuries caused by the fall of a shoot which has been negligently set by a
stevedore's sub-contractor. Wondward v. Peto (1862) 3 Fost. & F. 389,

A shipowner is not liable for the injuries received by a servant of a steve.
dore through the negligence of his fellow aervants in failing to replace a grat-
ing over a hatchway. Diryer v. National 8. 8. Co. (1880) 17 Blatchf. 472, 4
Fed. 493; or in exposing a trimming hatch by the removal of dunnage. The
F. Babcock (1887) 31 Fed. 418.

In the absence of aotice, actual or constructive of the defect, a shipowner
is not liable for injuries received by the servant of a stevedore, as the result
of the fact that an iron wheel belonging to the hoisting apparatus hed be-
come weakened, owing to wear and tear, and the want of oiling. Riley v. State
Tine & 8. Co. (1877) 29 La. Ann. 701, 20 Am. Rep. 349.
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section. This remark is more especially applicable to the cases in
which the injury was caused by an unguarded excavation or an
obstruction on or near a highway ; but the essential antagonism
alluded to is also noticeable in other connections, as where the
plaintiff was suing for an injury to a building caused by making
an excavation near it, or for damages caused to his premises by a
fire which spread alter being lighted for the purpose of clearing
the land of a contiguous proprietor. The inconsistency thus dis-
closed is, it would seem, due principally, if not entirely, to the
logical difficulty which is discussed in § 49, post.

42 Aets eonstituting a trespass.—The effect of the cases in
which the employer was held not to be liable for the reason that
the acts of wilful trespass from which the injuries result were
collateral to the performance of the contract is stated in the sub-
joined note (a).

(a) Railway company have been held not liable under the following cir-
cumstauces:

Where the servants of a contractor for the construction of its road threw
down the fences of an abutting landowner. Clark v. Hannibal & 8t.J. C. R. Co.
(1865) 36 Mo. 203; MoKinley v. Chicago, §. F. & C. R. Co. (1890) 40 Mo,
App. 449; St. Louis, 4. & T. R. Co. v. Knott (1891) 54 Ark. 424, 16 8. W,
9; Chicago, R. I. & P. R. Co. v. Ferguson {1893) 3 Colo. App. 414, 33 Paec.
634.

Where wasted earth which had been taken from an execavation was de-
posited on land outside the right of way. Hughes v. Cincinnati & S. R. Co.
(1883) 39 Chio St. 461.

Where a sub-contractor on a railway committed a trespass in procuring
timber on land not telonging to the company. Parker v. Waycross & F. R,
Co. {1888) 81 Ga. 387, 8§ S.E. 871.

Where, without being authorized by the company, a sub-contractor on a
railway hauls earth for an embankment from land which lies outside the right
of way, and has been condemned. Waltemeyer v. Wisconsin, I. & N. R. Co.
{1887) 71 Towa 626, 33 N. W. 140 (disapproving of an instrnetion by which
the jury were told that the defendant was responsible for whatever injury was
directly committed by anyone who, while acting in his interest in building the
road, took such ground as was reasonably necessary to be used for its right
of way, although it had not heen condemned for that purpese; Kerr v, Atlan-
tied N. W. R Co. (1895) 25 Can. S.C. 197. In the latter caso plaintiTe
counsel contended that, as the company had agreed in one clause of its con-
t-act to provide the contractor wiih the necessary land for borrow-pits, it had
made itself responsible for his acts, even though such acta should constitute
trespass upun the property of others. It was held, however, that, upon a proper
conatruction of the coun.sact, this stipulation must be "aken to refer to places
at which the contractor had horrowed by the consent of the company's
engineer. and such consent heing requisite under another clause of the ecn-
tract. Th trespass in question was, therefore, an independent tortious aet
for which the company could not upon any principle of the law be madd re-
aponsible.

A municipality is not liable where the contracter for the grading of a
street deposited earth or other materials on tne land of an abutting owner.
Fuller v. Grand Rapids (1893) 105 Mich. 529, 63 N.W. i30; Reed v, dllegheny
(1875) 79 Pa. 300.
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A similar decision has been rendered in a case where the materials depo-
sited were taken from a sewer. Harding v. Boston (1805) 163 Mass. 14, 38
N.E, 441.

One who employs an independent contractor to cut standing trees on the

land of a third persop into lumber is not liable for damages caused to an
adjoining owner by felling treea upon his fence and land. Knowlion v. Hoit
b (1891) 87 N.H. 155, 30 Alt. 346.
; The owner of a lot is not liable for unauthorized acts of trespass com-
: mitted by an independent contractor employed to build a house thereom.
Davison v. Shanahan (1892) 93 Mich. 486, 53 N.W. 624 (nature of trespass
not stated).

In a case where the workman of one who had contracted with the defen-
dant, to erect a building carried away some bricks and other materials belong-
ing to the buildings of a person who owned the adjacent land, t was held
error to instruct the jury that, “if the jury should be of opinion that the
workmen, whilst they were on the land by the defendant’s permission, had
from want of due care injured the plaintifi’s property, or had carried away
the plaintiff’s materials, the defendant would be liable for those acts.” Gay-
ford v. Nicholls (1851) 9 Exch. 702, C.L.R, 1066, 23 L.J. Exch. N.S. 205, 2
Weekl. Rep. 453.

o A

e e g g o

[The Second Part of this Monograph, §§ 43-76, will dea! with
the circumstances under which employers are not exempt
from liability for the torts of independent contractors,

. and will be published carly in 1903.]
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- REPORTS AND NOTES OF CASES.

Dominion of Canada.

SUPREME COURT.

Davies, ., Chambers. ] Ex PARTE SMITHERMAN. [June z3.

Criminal Code, s. Q55 sub-s. 7. — Term of imprisonment where not
otherwise divected, commencement of —County Courl Judges Criminal
Court, Halifax— Jurisdiction as regards place—Net a limited one—
Form of conviction—Statement in, of place where offence committed—
Copy of sentence, requirements as to, under R.S. Can. ¢. 182, 5. 42.

A motion for the discharge of « prisoner serving a term of imprison-
ment at Dorchester penitentiary was based upon alleged defects in the
warrant of commitment signed by the clerk of the County Court Judge’s
Criminal Court at Halifax, returned by the warden of the penitentiary as
his authority.

The defects relied upon were: (1) That the warrant did not
contain any allegation of the place where the prisoner committed the
offence for which he was convicted and imprisoned. (z.) That no time
was stated in the warrant of commniitraent from which the imprisonment
was to run.

Held, 1, dismissing the rotion for the prisoner’s dis harge. Under
the provisions of the Criminal Code, s. 955 sub-s. 7, the term of imprison-
ment in pursuance of any sentence, unless otherwise directed in the sentence,
commences on and from the day of the passing of the sentence, which day
the commitment shewed to bave been May 6, 1904.

2. The Court of the County Court Judge, exercising criminal jurisdic-
tion under the provisions of the Code, part 54, for the speedy trial of
indictable offences, being declared to he a court of record, and the
jurisdiction of the Court heing made by s. 640, as regards place, co- extensive
with the province, such jurisdiction was not a limited one, and the rule
stated by Paley ( 5th ed. p. 204), with regard to inferior Ceurts, would not
necessarily apply.

3. Even if the place where the offence wascommitted was absent from
the body of the record of conviction, it was covered by that named in the
margin, viz., the County of Halifax.

Semble, that the ““copy of the sentence” required to be deiivered to
the wa' 2_a of the penitentiary (R.S.C. ¢. 182, s. 42.) need not contain all
the averments essential to the validity of an indictment or conviction.

Held, that the document certified by the warden in the present case
as his authority was sufficient.

Lengley, Atty. Gen., for the Crown. /. /. Power for the prisoner.
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Province of Ontatio.

COURT OF APPEAL.

Osler, J.A.] Ray 2. PORT ARTHUR. [June 6.
Appeal— Extension of time—-Failure to give security on fime.

After judgment was given, declaring the plaintiff entitled to the value
of certain bonds, which the defendant had failed to deliver over, such
value to be determined by a reference to the local master, and after a long
interval, without anything having been done under the reference, it was
transferred to the Master-in-Ordinary, and after the finding of the master,
and appeals and cross appeals therefrom, the plantiff for the first time
claimed interest on such value from the date of the breach, and moved to
have the judgment amended so as to include such interest, which was
disallowed, whereupon the plaintiff gave netice of appeal to the Court of
Appeal, but did not furnish the neces:ary security until after the time for
appealing had eiapsed, the court, under the circumstances, refused to
extend the time for the allowance of the secur 'y, and the setting down of
appeal.

J-R. Roaf, for the motion. J.H. Moss, contra.

From Falconbridge, C.]J.K.B.] [June 29.
Tass z. GranD TrRUNK R.W. Co.
Railways — Negligence — Failure to fence — Condributory megligence —

Infant. .

A street ran to the north and to the south from the defendants’ tracks
in the city of Hamulton but did no: cross them. With the tacit acquies-
cence of the defendants, however, foot passengers were in the habit of
crossing the tracks from one part of the street to the other, and for
convenience in doing so part ot the fence between the tracks and each part
of the street had been re.noved. A boy of nine, intending to cross from
one part of the street to the other, walked through the openinug in the fence
tn one of the tracks.  While he was standing and playing upon this track,
waiting for a train on another track to pass he was struck by a train
“unning ot a speed of about forty miles an hour and was killed.

Held, that there was a clear neglect of a statutory duty by the
defendants in permitting the tracks to remain unfenced and at the same
time running at such a high rate of speed ; that it was for the jury to say
whether upon all the facts the deceased had displayed such reasonable
care as was to have been expected from one of his tender ycars, and that
their verdict in favour of the chile's father could not bLe interfered with,
judgment of Fatronsrince, C. ., affirmed.

Riddedi, K.C., and RKose, for the appellants. D' Arcy Zate, for the
respondent.
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From Drainage Referee. ] [June 2g.
TownsHIP oF CHATHAM 2. TOWNSHIP oF DOVER.
Drainage—Cost of repairs— Varying apportionment.

Upon certain repairs to a drainage work becoming necessary one of
the townships interested directed their engineer to make a report, and he
assessed the cost against the different townships in the proportions in which
the original cost had been assessed, no proceedings having been taken
under ss. 69 or 72 of the Drainage Act to vary the assessment.

Held, that this was the proper mode of apportionment, and that,
notwithstanding the wide wording of s. 71 of the Act, the Drainage
Referee had no power to vary an apportionment made under such
circumstances. Judgment of the Drainage Referee reversed.

Wilson, K.C., for appellants. /J.S. Fraser, for responcents.

From Teetzel, ].] IN rE STRATHY WiRE FENCE Co. [June 29.
Company— Winding wup— Discretion — Assignment  for the benefit of
creditors.

When an assignment for the benefit of its creditors has been made by
a company, a creditor of the company is not entitled as of course to a
winding up crder. A discretion to grant or refuse the order exists notwith-
standing the making of the assignment.

Wakefield Ratian Co.v. Hamilton Whip Co. (1893) 24 O.R. 107,
and Re Maple Leaf Dairy Co. {1901 2 O.L.R. 590, approved. ZKe
Wiiliam Lamb Manufacturing Co. (1goo) 32 O.R. 243, considered.

Where an assignment for the benefit of its creditors haa been made
by a company, and its assets had been sold with the approval of the great
majority of its creditors and shareholdeis, an application to wind up the
company made by a creditor and shareholder who h~d taken part in all
the proceedings, and had himself tried to purchase the assets, was refused.
Judgment of TEETZEL, ]., affirmed.

Aylesworth, K.C., O'Neasl and C.A. Mosi, for appellants.  fatson,
K.C., for respondents.

Full Court.] [June 30.
CoRPORATION OF WATERLOO 7. CORPORATION OF BERLIN.
Municipal corporations— Extending drain into adjoining municipality—
Terms and conditions - Award of arbitrators— Municipal At

Appeal from the judgment of TEETZEL, ]., setting aside the following
award made by arbitrators under ss. 554, 555, of the Municipal Act,
3 kdw. V1L ¢. 19:—* That the town of Berlin may enter upon, take and
use any land in the adjacent municipality of the tewnship of Waterloo, wn
any way necessary . . . for . . . providing an outlet for the maia
outfall sewer of Berlin . . . into or through the said township of
Waterloo . . . bhut subject always to the compensation to persons who
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may suffer injury therefrom.” Application had previously been made to
the municipality of Waterloo to consent, but it bad refused to do so. No
by-law had ever been passed by the municipality of Berlin defining the
lands to be taken or affected, or the route of the proposed sewer into, 0f
through Waterloo:—

Held, Moss, C.]J.0.,and MACLENNAN, J.A., dissenting, that the award
was bad, not only because there was in it a total lack of any terms or condi-
tions imposed upon Berlin such as the statute contemplates; but also
because there had been no proper commencement of the proceedings upon
which to base an award. The whole scope and trend of the legislation is
clearly based upon this, that as a first step, a by-law defining the course in
the contiguous municipality of the proposed sewer, and the lands and roads
to be affected, shall be passed by the municipality seeking the extension,
and notice thereof given to the contiguous municipality. Waterloo should
certainly have had an opportunity, before the award was made, of suggest-
ing and having considered such reasonable terms and conditions as were
necessary to protect the inhabitants of that township, but no such oppor-
tunity was given. Appeal dismissed.

Aylesworth, K.C., C. A. Moss, and Clement, X.C., for plaintiffs.
Du Vernet, for defendants.

Osler, J.A.] Taes #. GRaNnD TruNk R.W. Co. {July 27-
Court of appeal— Practice— Motion to extend time for allowance for security
— Jurisdiction of single judge.

A Judge of the Court of Appeal has no jurisdiction to extend the
time for the allowance of the security proposed to be given upon an appeal
intended to be brought from the judgment of that Court to the Supreme
Court, in a case where no such appeal can be brought without leave;
although it be impossible to move for such leave, owing to the fact that
neither Court sits in vacation. But the power of the full Court of Appeal
or of the Supreme Court to grant leave, or to allow the appeal, under the
provisions of 6o Vict. c. 24 (O.), does not depend upon a single Judge
making such an order.

Rose, for the motion. [’Arcy Tate, contra.

HIGH COURT OF JUSTICE.

MacMahon, J.] RITcHIE z. CENTRAL ONTARIO R.W. Co.  [March 7-

Railways— Receiver— Authority to construct portion of line— Objection of
: bondholders— Order for sale of road.

The Court will not grant to the receiver and manager of a railway,

authority to proceed with the construction of a small portion of the incom-

plete part of the line railway, where it is questionable whether such con-

-
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Struction will be of any real benefit te the undertaking, and in the face pf
the opposition of those of the bondholders whose interest is largely in
excess of those desiring it, and in the face of a judgment directing a sale
of the road.

Walter Barwick, K.C.,and J. H. Moss, for the motion. 7. P. Gak,
for Weddell, and Blackstock, contra.

Falconbridge, C.J., Street, J., Britton, J.| [May 9.
CROSSETT . Havcock.
Dower— Bar—Infant wife—Purchaser Jor value— Consideration— Mar-
ried Woman's Real Estate Act.

A purchaser for value is one who obtains a property for a valuable, as
distinguished from a merely good, consideration ; and where there is no
Question of bona fides involved, the question of the adequacy of the con-
sideration cannot be inquired into.

Where a son, who had left his father’s farm, returned upon his father’s
Tequest and promise of remuneration, and helped the father to work the
farm, and remained with him working in that way upon a further request
and promise of a conveyance, and the father afterwards married a girl
under 15, and then conveyed a part of the farm to the son; the wife, who
was still under 135, joining to bar her dower :—

Held, that the consideration, having become executed by .the son
having done his part, was a substantial and valuable consideration suffi-
Cient to make the son a purchaser for value, within the meaning of s. 5 of
the Married Woman’s Real Estate Act, R.S.O. 18g7 ¢. 165; and therefore,
the wife having been found to have known what she was doing when she
executed the release of dower, was not entitled to dower out ot the land
Conveyed to the son.

Judgment of MereDITH, C.]J.C.P., (6 O.L.R. 259,) affirmed.

Sinclair, for plaintiff. Makon, for defendant.

Street, J.] RE FLEMING. [May he
Will—Construction—Gift to members of class—Substitution—Ascertain-
ment.

The testator directed that the residue of his estate should be divided
equally among the children of his named brothers and sisters, share and
share alike, ** so that each nephew and niece shall receive the same amount ;
and in the event of any of my said nephews or nieces predeceasing me or
dying before the time for distribution arrives, leaving children, . that
the share which would have gone to such nephew or niece, if alive, shall
be distributed equally among his or her children.” The will was dated the
Sth May, 1goz, and the testator died on the gth of February, 1903. One
of the testator’s sisters named in his will, and who survived him, had a
daughter who died in 1886, leaving 4 son.
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Held, that this son was not entitled to a share of the residue. Chrésé-
opherson v. Naylor, 1 Mer. 320, followed. 7n re Potter's Trust, L.R. 8
Eq. 52, not followed.

A nephew of the testator, a son of one of the named brothers, was

living at the date of the will, but died before the testator, leaving a daugh-
ter, who was held entitled to a share.

Kilmer, for executors. Harcourt, for infant claimants. G. F. Mac-
donnell, for the nephews and nieces.

Falconbridge, C.]J., Street, J., Britton, J.]| [May 25
HockLEY 2. GrRaND TrRUNK R.W. Co.

Staying proceedings— Postponing trial—New trial—Appeal to Supreme
Cour? of Canada—Special circumstances.

The Court has power, in its discretion, to stay the second trial of an
action pending an appeal te the Supreme Court of Canada from the order
directing a second trial, but the discretion should only be exercised where
special circumstances are shewn by the applicant.

No special circumstances being shewn, the decisions of the Master in
Chambers, 7 O.L.R. 186, and of a Judge on appeal, refusing to stay the
trial of these actions, were affirmed.

Riddell, K.C., for defendants. McCullough, for plaintiffs.

Falconbridge, C.J., Street, J., Britton, J.] [ May 25
SELLARS v. VILLAGE oF DUTTON.
Municipal corporations—Local boards of health— Action— Parties—CoT”
porations.

Local boards of health constituted under ss. 48 and 49 of the Public
Health Act, R.S.0. 1897 c. 248, are not corporations, and cannot be
used by any corporate name. BRrITTON, J., dissenting. Judgment ©
Bovp, C., affirmed.

McLows and Nesbits, for the plaintiff. St. Clair Leitch, for defen
dants.

Divisional Court.] BURTON ». LONDON STREET RamLway Co. [May 25
Contract—Place of delivery—F.O.B.— Receipt of goods— Notice of price—
Estoppel.

The plaintiffs, while expressly stipulating against any obligation to
deliver, offered to sell to defendants 20 cars of Pittsburg slack at $1.25 at
m'ne, which they would ship all rail, if defendants wished, and if plaintif’s
would procure the necessary cars. The defendants telegraphed, giving a0
order at the price named, “F.0.B, mine,” adding *Route it G.T.R»
London.” On the same day the plaintiff wrote accepting the order, a0

e e, ottt et
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stating that they would ship as soon as railroad equip.nent could be fur-
nished, that an all rail rate of $2.10 to London had been guoted them, and
they would ask the carriers to put the same through at once. Sub-
sequently, and before any shipment had becn made, it wasarrar:ged between
plaintiffs and defendants that No. 8 Pittsburg slack cou'd be substituted
for Pittsburg slack, and at the same ‘‘delivered price.” Invoices sent
«ith the coal showed that the mine price stood at $1.65, but, notwithstard-
ing, the defendants accepted the coal, and made no protest until making
their first payment.

Held, that the place of delivery was to be at l.ondon at the price of
$3.35; and, even if the defendants could claim to have been misled by the
correspondence, they were estopped by dealing with the coal when the
invoices were received from showing the contrary.

Betts, for appellants.  Dromgole, for respondents.

Divisional Court.] HUNTER 7. CORPORATION oF TekronTto. [May =z5.
Municipal corporations— Local improvements— -l pproriiontment of part of
costbetwween the city and ratlway companies— Court of Revision- .. 1ppeal

Jrom to County fudge— Frokibition.

By s. g410f the R.5.0. 1897 c. 226, and s. 75 0f the R 5.0. 1897, ¢. 224,
an appeal lies to the County Judge, not only trom a decision of the Court
of Revision, but also fi .m the refusal to decide an appeal; and by, 6 of
62 Vic. (2) ¢. a7, the appeal in such case may be at the instance of the
Municipal Corporation or of the Assessment Commissioner or  Assistant
Assessment Commissioner

After a petition had been presented to a City Council for the constuc-
tion, as a local improvement, of certain bridges over the tracks of certain
railways where they crossed one of the streets, and asking that a propor-
tonate part of the cost should be imposed on the railways and on the city
generally, and after lengthened proceedure in which the validity of by-laws
passed tor the carrying out of the said work were questioned, a by-law was
passed, purperting to be made in pursuance of a petition of ratepavers
under s. 664 of the Mumcipal Act, whereby the matter of the assessment
for the cost of the said work was reterred to the City Engineer.  There-
after the City Engineer made his report, and a reference thereof was then
made to the Court of Revision, whereupon such Court determined that
such assessmnent was invalid and refused cither to confirm it or to make
any assessments under it.

Held, that tine County Judge could probably entertain an appeal from
the Court of Revision at the instance of the city and the Assistant Assess
ment Commissioner; and an application for prohitation was therefore
refused.

HoM Mowat, K.C., and O A, Moss, for apohcants. Fulierton,
K.C., and Chishoim, for City of Toronto and Assessment Commissionet.
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Divisioral Court. ] WATEROUS 7. LIVINGSTONE. [May z5.

Mortgage—Collatercl securin for notes— Roiease of liability on notes- -
Discharge of mortgage—Rights of sccond mortgagee— Principal and
surety.

A mortgage made by a wife to the plaintiffs, to which the husband was
a party, Dut without joining in the covenants was given as collateral
security for the payment of certain notes made by the husband and wife
to secure the hushand’s indebtedness. Further liabilities were incurred
by the husband and payments made on accuunt, anu subsequently the
whole indebtedness was adjusted. the plainufis taking the notes of the
husband alrne maturing at several future dates, in substitution of the
original notes which the plaintutis agreed to cancel and deliver up.

Held, that the effect of what took place was tn extinguish the hability
on the notes secured by the mortgage, and therefore the mortgage itself
given as coilatesal security therefor, that this enured to the benefit of the
holders of a second mortgage also given by the hushand and wife, and
that the rights so acquired were not afiected by an agreement subsequently
entered into between the wife and the plaintfis, that the plammtifi s inortzage
shouid be considered as <till subsisting.

Brewster, K.C.. for the plaintffs, appeilants.  Hellmutr. K.C. and
Dromgoie. for the defendants, respondents.

Divisional Court.} Wrikrs -0 Home Lire INsvrance Co. [ May 26.

Divisional Court— [Jurisdiction - Froof of contract-- Leasr - Company—-
Froiibition.

In an acuon for breach of contract brought in a Divisional Court, in
order to give the judge jur:isdictior to determine the action on the merits,
the fact of the making of the contract, and its breach within the jurisdiction,
must first be established.

After a valid lease of certain premises held by a company nad been
duly put an end to, and the key delivered up to the landiord, the com-
pany’s agent, without any authority trom the company, verbally agreed
with “he landiord for the renewal thereol, for a year at an increased rent,
and recel -ed the key. Tac company, however, refuscd to agree 1o the
lease, and he key was handed back to the landlord, and no actual occu-
pation of the premises was cver taken by the comypany.

Held, that ne contract was proved, of which a breach had arisen
within the junsdiction of the Court, and prohibition was therefore pro-
perly vranted.

W T. Henderson, for plamtt. AL 1}, Fyre, for defendants,
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Britton, J.] IN RE ATLAS Loan Co. [May 3o.

Company — Winding-up— Creditors— Shareholders contributing to reserve
Sund.

By s. 17, sub-s. 6, of the Loan Corporation Act, R.S.0. 1897 c. 205,
“it shall be lawful for any such corporation to constitute and maintain a
reserve fund out of the earnings or other income of the corporation not
required for the present liabilities of the corporation. ”’

By a by-law of the above named company it was provided that “a
reserve fund shall be maintained consisting of the sums already not apart
and forming such fund, together with such sums as may be contributed
and added thereto, or as the directors shall, from time to time, deduct or
refrain from the undivided profit, and together with the profits and increase
of such sum.” An amount equal to 26 per cent. of the amount of the
Capital stock of the company having been previously set apart as a reserve
fund, the shareholders of the company were, in 1got, invited by the direc-
tors to make it up to 100 per cent. by contributions to the reserve fund.
No further by-law was passed, and many of the shareholders paid to the
Company sums which were credited to the reserve fund, and upon which
they received interest at dividend rates.

Held, that in the winding-up of the company the creditors who had
S0 contributed were not entitled to rank as creditors upon the assets of the
Company in respect of the sums so contributed.,

Ruling of the Master in Ordinary reversed.

Hellmuth, K.C.. for depositors. Douglas, K.C., and Rowell, K.C.,
for debenture holders. /. 4. Robinson, for claimants. Holman, K.C.,
for liquidator.

Drovince of Mova Scotia.
’ SUPREME COURT.

Meagher, ].] ~ WHELAN 2. PRoVINCIAL MEDICAL BOARD. [July 2.
Medical Act R.S. (2900) ¢. 103—Registration under— Provincial Mea’ual

Board— Power to require examination as condition of registration. .

The Medical Act, R.S. (1900 ) c. 103, after providing for the appoint-
ment of a board to be known as the Provincial Medical Board, confers
upon the Board the following among other powers, viz. (sec. 12, sub-s. l.).)
to “regulate the study of medicine by making rules not inconsistent with
this chapter in respect to preliminary qualifications, the course of~ study to
be followed, professional examinations, and the nature of the evidence to
be produced before the Board with respect thereto.” ]

Plaintiff who held a diploma from the University of Balt'imore, apph'ed
to the Provincial Medical Board for registration entitling him to practice
the profession of medicine in the province of Nova Scotia. Thc'z institution
from which plaintiff held his diploma, not being one recogmled.b)’.the
Board, the Board declined unless plaintiff passed a prescribed examination.
Plaintiff declined, and applied for a writ of mandamus to compel registra-
tion,
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Held, that the words of s. 12, sub-s. b. have reference not only to
students of medicine in the province of Nova Scotia, but to the course of
study pursued by those who, under diplomas obtained abroad, seck
registration at the hands of the Board, and that the term ‘‘professional
examination ~ extends to the examination called for in the case o a party
like the plaintff, holding a dipioma from a college not recognized by the
Board.

Held, further, that plainuff, seexing the benefit of registration, and
having regard te the objects of the statute, it was not unreasonadle that he
should be required to submit to the conditions which the statute imposed,
the most material of which was the passing of an examination, which, in a
case like the present, the Board was entitled to exact.

O Connor, for plainuif.  Chishelm, for defendant.

Province of Manitoba.

KING'S BENCH.

Richards. J.j  Guay oo CaNapian NoxrtHery RO W Co. [June 1.
Ruilwav—Negiigence—Passenger diighting from traiot iwhere ne platform—.
Obligation to inform condactor of phvsical cendition.

The plaintiff s claim was for damages for an injury received in jumping
from the step of a passenyer car of the defendants’ ratiway to the ground.
36 inches below, there bewrg no platform at the point.  Accompanied by
her husband and brother-ii-law, she was travelling on a train going west
from Winnipeg to Eustace, their destnation.  They were in the rear one
of two passenzer cars in front of winch was a baggage car. When the
train stopped the baggage car was apposite the short platform, but the rear
passenger car was wholly behind it, and it was doubtful whether the front
passenger car was not also wholly behind it Plaintiff and her companions
went {0 the front platform oi the car, her companions jumped to the
ground, which sloped sl:ghtly downwards from the track, and was slippery
with snow or 1ce, and the conductor inn charge of the train, who was stand-
ing on the ground, put up his hand to assist the plaintiff to alight.  She
took his hand and jumped from the lowest step to the ground.  The train
began to move off cither as she jumped, or just Lefore, or just after.  The
plainziff was at the time two months advanced in pregnancy, and imme-
diately after jumping she felt great pain, which lasted about fifteen m.nutes.
During the next six days she was very unwell, and at the end of that period
had a miscarriage, from which she suffered great weakness for a consider-
able time.  About nine months after she had another miscarriage after
seven months of pregnancy, and at the time of the trial was not as strong
and well as before the trip to Eustace :- -
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Held, that having a platform at the station, the defendants were bound
to bring the passenger cars up to it to permit the plaintiff to step down on
it in alighting, or to provide some other safe means for passengers to
alight.

There was evidence that the company’s rule was that, after discharging
what had to be put out of the baggage car, the train should be pulled up
and stopped again when the passenger cars reached the platform. This
rule was not usually complied with, and the plaintiff was not told of the
rule, or asked to wait. The conductor’s act was an invitation to get off
when she did ; and, not knowing that there was a platform at the station,
she naturally supposed that her only way of alighting was to act on .that
invitation. Robson v. N.E. Ry. Co. 2 Q.B.D. 8g, followed. Lortie v.
Quebec Central Railway Co., 22 S.C.R. 336, and Currie v. C.P.R. 17 O.R.
65, distinguished. )

Held, 1. Plaintiff was not bound to disclose her pregnancy to the
‘conductor, so that he might know that special care was necessary in aiding
her to alight. McGuiney v. C.P.R., 7 M.R. 131, distinguished on the
ground that it was a weak and diseased limb the plaintiff in that case had,
and on other grounds.

2. That the illness and first miscarriage and subsequent weakness
suffered by the plaintiff had been directly caused by her heing obliged to
jump down .as she did, and that she was entitled to recover damages
therefor, but that the defendants were not responsible for the second mis-
carriage or the weakness that followed it. .

Verdict for $200 damages, with certificate for King’s Bench costs, ‘and
to prevent set-off of costs.

Dubuc, for plaintiffs. Laird, for defendants.

Province of British Columbia.

——

SUPREME COURT.

Full Court] GUILBAULT 2. BROTHIER. [April 29.

Action involving indecent matter—=Striking gut—-Objectianaé/e'caz'zse.r of
action—Form of judgmeni— Dismissal of action—Res Judicata—
Practice. ‘ .

On the trial of an action containing three different causes of action,
One of which was an action for moneys had and received, another for
damages for assault and false imprisonment, and a third for damages for .
Procuring the plaintiff to enter a house of prostitution, the Judge, after
reading the plaintff’s examination for discovery, came to the conclusion
that the evidence disclosed an illegal contract under which t}.le defendan.ts
Wwere to receive a part of the moneys obtained by plaintiff while engaged in
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prostitution, and that the action involved the taking on an account in
respect thereof, and was of an indecent character and unfit to be dealt with,
and he dismissed it out of the Court of his own motion, the formal judgment
stating that *this Court doth of its own motion, and without adjudicating
as between the plaintiff and defendants on the matter in dispute between
them, order that this action be and the same is hereby dismissed out of
this Court with costs.” :

Held, that the order dismissing the action would have precluded
the plaintiff from again suing in respect of any of the causes of action
included in the statement of claim ; and that the plaintiff should have been
allowed to prove her case in respect to th&se causes of action against
which there was no objection.

Judgment of IrvING, J., set aside.

Birdand Brydone-Jack, for appellant. Martin, K.C., for respondents.

TMorth=Wlest Territories.

SUPREME COURT.

Scott, J.] LEADLEY 7. GAETZ. [Nov. 21, 1903
Discovery of documenis— Non compliance— Application to dismiss action—
Failure to endorse notice on order— Rule 330.

Rule 330 requires that on every judgment or order requiring any per-
son to do an act there shall be endorsed a memorandum in the words or
to the effect following, namely, ““if you the within named A. B. neglect t0
obey this judgment (or order) by the time therein limited, you will be
liable to process of execution for the purpose of compelling you to obey the
same judgment ( or order.)”

Held, that this rule applies to orders for discovery of documents and
where a copy of such an order served was not endorsed as provided, an
application to dismiss the action for non compliance with the order was
refused.

Crawford, for plaintifis. Beck, K.C., for defendant.

Scott, J.] EccLesToNn 2. C. P. R, Co. |Jan. 28

Discovery—Officer  of corporation—Railway company—Station agent—
Section foreman—Chicef clerk in office of general superintendent.

A station agent in the employment of a railway company is an officer
thereof within the meaning of Rule 201 and may be examined for discovery
under the provisions of that rule. )

But a section foreman is not such an officer nor is the chief clerk 11
the office of a general superintendent.

MeDonald, for plaintiff.  Newell, for defendant.

-




