Tanada Yaw Journal,
Vor. xxxm | wovewses 1 187, wo. 18,

The opening of the next Michaelmas Sittings of the Law
Courts in England is to be preceded by a public religious ser-
vice in Westminster Abbey, to be attended by the judges, the
officers of the Courts and the Bar. Such a function conducted
and attended in a religious spirit and not as a mere matter of
form or as a spectacular exhibition, is eminently proper
and cannot but be impressive and edifying. The English
have been often described as a religious people, and they cer-
tainly have a way of bringing their religion into their daily
affairs not common in other countries ; for instance they have
never discarded the ancient custom of preceding the opening
of the Assizes by a public religious service, moreover all the of
Inns of Court are rrovided with beautiful chapels for the use
of their members, How far the purity of the English Bench
may be due to this consistent public recognition by the judges
and lawyers of their duty to the Supreme judge of all, we
do not pretend to say. At least it appears to be a commend-
able proceeding and one deserving of being followed.

The effect of the Statute of Limitations ox the rights of
mortgagees has received considerable uttention lately. We
have received (amongst others) a well-considered communica-
tion on the subject from Mr. A. M. Lewis, barrister, Hamilton,
in which he discusses the subject at considerable length. His
article was written before the recent case of Thornton v. Fran:
(referred to on pp. 593677) was published. We notice that he
arrived at the same conclusion as was reached by the English
Court of Appeal in that case. As the point discussed has
already received even more than its share of space, it is ir -
possible, in view of the crowded state of our columns to du
more than refer to Mr. Lewis’ cummunication. We shall
hope, lowever, to hear from him agait. at aa early date,
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An enterprising contemporary hailing from the United
States is on the eve of a new departure. The wise man
these days is never surprised at anything. Peace of mind is
only possible by a mental attitude of resigned acceptance of
what the demon of change may inaugurate. If we have
bicycles, roller boats, departmental stcres, trolley cars and
other electric appliances approaching the prophecy of Bul.
wer Lytton’s ¢ Vril " man, why should not a legal journal pub.
lish a legal romance. The name chosen by the author is after
all comparatively tame, at leust it is hardly up to, though it
smacks of, the dime novel resplendent in many colours he.
loved as well by the bowery girl as by the cow boy of the
wild and wooly West. 1t is simply « A Living Dead Man, or
the strange case of Moses Scott, an accurate and truthful
narration of the complications caused by a litigant's return
from the Lethean Shore.” Warren's * Ten Thousand a4 Year”
pales before it, and the upturned nose of Tittlebat Titmouse
will be out of joint, and his carrotty hair forever remain
green with jealousy.

THE PRISONER AS A WITNESS.

In dealing with the question of calling the accused as a
witness on his own behalf in a criminal prosecution, the only
practical arguments available are those based on experience,
In this branch of legal work, precepts and wise theories are
of no value. So much depends on the nature of the offence
charged, the quality of the evidence for the Crown, the
character, appearance, and temperament of the person prose.
cuted, and the impression on the jury at the close of the
Crown's case, that it is almost impossible and certainly unsafe
to lay down a rule to be adopted in all cases as the wisest
thing for counsel to do. A general rule with its proverbial
exceptions is the extent prudence permits one to go, and that
rule is, wever put the accused in the box. At times it may be
safe and absolutely necess 'y to allow the prisoner to give
evidence on his own behalf, but these are the very rare
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exceptions. Generally, and whether innocent or guilty, he
assists, by his story of the facts, in convicting himself, and
the reasons for this are apparent when some degree of con-
sideration is given to the matter.

A suspected witness is a witness condemned., As a rule,
the accused does not reach the stage of trial unless the facts
are such as are likely to tell against him in the minds of the
jurors, Jurymen are like other people. What affects ordin-
ary outsiders, affects them. They do not lose their charac-
teristics of humanity by assuming the role of jurors. Foreign
elements not infrequently act upon their minds, just as the
minds of the neighbors of the accused are acted upon by
matters, to the legal mind, wholly irrelevant. Simplifying
the question in this way, we can readily trace the growth of
suspicion until it develops into convicting facts, ana we can
casily understand how it is that guilt more likely than inno-
cence stands in the dock.

First, there is, perhaps, only a whisper when a crime is
committed, This rises to the level of suspicion as people
pirce the circumstances together. Afterwards, a coucrete
fact is evolved and as this is one of a chain of facts, its dis-
covery naturally connects it with others. Later on, the trail
becomes more distinctively marked, and just as one link leads
to another until the chain is moderately complete, so the
knowledge of one circumstance unearths or leads to others in
close proximity, and what was originally the indication of
suspicion becomes at least the prima facie evidence of guilt,

These facts, many of which cannot be denied by the person
suspected, carry conviction to the minds of his neighbors
and he is tried by them and condemned in the great tribunal
of common sense, Then comes the preliminary investigation
Ly the magistrate and the formal and aggregate record of the
loose ends gathered up by the constables, who, as a rule, are
honest men, but who, nevertheless, Jo not seek to minimize
the facts whicy tell most strongly against the prisoner. A
committal follows, and if the trial be by jury, there is the
pronouncement of the Grand Jury, bv sending a true bill
before the Court for final disposition, We have, therefore,
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practically three tribunals saying there is evidence of guilt,
to say nothing of the fourth—the press—which generally
manages to convict in the first instance,

With this state of affairs present in nearly every criminal
case, it is perhaps not going too far to say that in most
instances, the person who, in the minds of ordinary men, is
guilty, stands before the court as the proper person to nlead
to the indictment. Putting such a man in the witness box
means, therefore, that he must lie to save himself, or tell the
truth and aid in his own conviction, There are many things
he is confronted with, even if he is a skilful witness, which he
cannot explain. If he is really guilty, his evidence, other
than a direct admission of guilt, must be false, and the false

“witness takes terrible chances. A skilful cross.examination
demolishes his storv. A more moderate degree of skill on
the part of Crown counsel generally demonstrates confusion,
contradiction, and false reasons in incidental matters, although
the main facts of his testimony may be undisturbed.  In any
event, there is sure to be some corroboration of the Cown
case in his evidence. If then, the guilty man is on trial, it is
dangerous bevond measure to call him as a witness. Coun.
sel, however, cannot alwavs decide these matters,  The client
must be heard in the determination, To take the responsic
bility of refusing to call him when he insists upon it, is &«
position counsel do not care to assume. It is a grave ques.
tion whether counsel should not assume it.  His judgment
should govern. He, and not hisclient, conducts the case, and
upon him should devolve its sole management and direction,
In many instances I have assumed it, in some | have vielded
to the pressure of the client, and myv experience is that the
only safe course is to take the responsibility, and keep the
prisoner in the dock,

Another strong argument, and again it is more the result
of experience than of theorv, is that the evidence of a man
on trial for a crime, however small the crime mav be, is greatly
weakened by reason of the existence of the powerful influ.
ence of self-preservation.  Juries know this as well as lawyers
do. In the case of murder, what would not maost men swear
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to in order to save their lives? And in less serious offences
such as larceny, forgery and the like, itisa safe prediction
that the man who is criminal enough to commit such an
offence is generally quite criminal enough to swear falsely.
The crimes of intent, such as stealing, arson, counterfeiting,
etc., are the acts of men criminal at heart. Unlike murder
and assaults, and even unlike rape, which are largely the
Tesult of passion overcoming the better nature of the offender,
they are the outcome of a man of wicked and evil spirit—
the man who is the true criminal, and to whom perjury has
few terrors on moral grounds. The position taken by the
accused in giving evidence is 2 trying one. Assume his
Innocence to be a fact, he feels the importance of his testi-
Mony to such an extent that the thought unnerves him. His
evidence may be perfectly true. His manner of giving it, for
the reasons suggestcd, may be convincing as to its falsehood.
On the main facts, he may be compelled, if a truthful man,
to corroborate the case for the prosecution and yet be innocent
of the crime charged in the indictment. The color given to
an honest act by its relative surroundings may so change its
character as to make it proof of guilt in the eye of the jury.
It is always easier to deny a statement than to explain its
Collateral bearings, and an experienced counsel seldom attacks
the main facts deposed to, but leads the witness quietly and
Unsuspectingly into the by-ways and lanes leading up to the
Principal issue. Here, he secures admissions and statements
favorable to the Crown, and the denials of the chief facts
alleged in evidence against the accused are so weakened or
qualified as to render them of no value.

Where evidence, other than the prisoner’s, is called for
the defence, it will be found that it is either positive
Or explanatory. If the jury do not believe this testimony,
it is almost unnecessary to argue that they will not believe
the story of the prisoner. His statements cannot do
More as a rule than corroborate the witnesses already
called on his behalf, and if these witnesses are not
believed, very little, if any, weight will be given to the
Corroboration, If they do believe his witnesses, there is an
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end of the case, if the facts are at all material, and a great
risk is avoided, and many apparent dangers escaped by ot
calling the accused. Many a clean, strong defence is utteriy
ruined by the suspicion cast upon it through the hesitating,
nervous conduct of the prisoner as a witness. The jury are
apt to find guilt not because the Crown case is strong, but
more often because the accused having undertaken to prove
his innocence, has not succeeded in doing so. It is the old
story of analibi. The Crown may not put forward . very
convincing case as to the presence of the prisoner at the
scene of the crime. If, however, the prisoner undertakes to
shgw he was not there on the occasion alleged, and fails to do
so conclusively, the jury are naturally, and perhaps not unrea.
sonably quick to come to the conclusion that he committed
the offence, because he has failed to show his absence from
the locality of the crime, They tiv him upon his alibi, and
not upon the issue. This is one of the peculiar phases of
experience in jury trials where an alibi is set uv. The weak-
ness or failure of the defence in establishing its theory is
made the criterion, and not the guilt or innocence of the
person charged. It may be a wrong test to apply, but it is
not an unnatural one, and juries often judge more by every
day experience of the immediate world they live in than by
strict logical deductions or rules of evidenc . The fear of
falling into a trap, the desire to put the best side of the story
foremost, and the anxiety to expl.n away doubtful points,
tend to increase the difficulties in the way of even an honest
and innoucent prisoner. These feelings and desires hamper a
witners very meuch, and the moment hesitation in inanner
or speech becomes apparent, much injury is done to the
defence. Women, as a rule, are safer witaesses to call on
their own behalf than men.  They are quicier to see a point,
are more self.possessed, and are not subjected to the same
force uf cross-examination. Pressure brought by counsel in
cross-examining women may prove disastrous to the exam.
iner. He may not be as acute and sharp as the witness,  If
he is, and presses his advantage too strongly, the current of
sympathy for the helpless woman unconsciously affects the
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jury, and a step too far may aid more in securing an acquittal
than most counsel are willing to admit. With the male
prisoner, the case is entirely different. Every contradiction,
however slight, is apt to be taken as another evidence ot
guilt, and that which is looked upon as the modest variances
of a badgered woman is in the case of 2 man convincing
proof of falsehood in his iestimony.

There is a class of cases relating to the ownership of pro-
perty and involving commercial transactions, where, perhaps,
the evidence of the accused isof value. But in these in.
stances, the evidence is not of so much weight as regards the
truth or falsity of the charge ac .. is in determining the
ouestion of fraudulent intent, which iz generally an clement
in that class of crimes. Where the main facts are practically
nct disputed, it is generally safe to call the accused to show
an absence of evil intent.  But in crimes where the intent is
presumed, or waere it is involved in the act itself, the case
assumes a very different position, and is, I think, governed
very largelv by the considerations advanced in support of the
general contention that it is unwise and unsafe to call the
prisoner as a witness in his own bhehalf.

The result of trials shows that in the majority of cases,
ot at any rate, in a large number of them, thare is «~ailt.  All
prisonets who stand their trial profess innocerce. 'This fact
bears heavily against helief in the truth of their evidence
when given. Assume rightful convictions, and the evidence
or denials of accused persons generally must be untrue,
'They therefore offer to the jury a statement which belongs to
a class of testimony alwavs false, in cases of conviction, if
the conviction be proper. The guilty man denies his guilt,
This weakens the denial by the innocent and detracts from its
weight with the jury., Every man tried for crime cannot be
innocent.  Denials by the winocert are weighed in the same
svales as the evidence of the guilth,  When a prisoner goes
befure a petit jury, they are apt to look upon his asserticas
of innocence as a matter of course, and what mav always be
expected. We say when we hear of a prisones giving evi.
dence, “ Of course, he will deny the ch~rge.” This {eeling
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creates the great element of doubt. Truth does not come
as a matter of course. It must be the result of individual
honesty. It is not the ordinary incident common to all crim.
inal defences. Indeed, it may be said that the reverse is
usually the case,

Another and a grove danger in examining the accused
consists in the fact chat the door is thereby apened to a ques.
tion of character. The Crown can offer no evidence of
bad character, except indirectly in showing other similar
crimes in certain cases to prove the act to be that of
design, and not of accident.  But when the prisoner is called,
his past life becomes the subject of enquiry, and it is not the
happy lot of everv man to be able to stand before a court
and jury, and give his record without some fears and mis.
givings, Innocent acts may look black indeed, when viewed
under such circumstances as exist in a criminal trial, where
the accused is suspected and perhaps already convicted in the
minds of the jury and spectators, Explanations do not
always satisfy the listeners.  Private and long.buried events
are paraded in public. Sins of which the prisoner may have
sincerely repeunted, or for which he has paid the full penalty.
are raked up, and he is confronted with matters, now half
forgotten, or for many reasons incapable of explanation. No
man's record is so perfect, that it cannot be reached by the
tongue of the slanderer or the knife of the enewy, and few
men can produce evidence to support their contention of
innocence after the lapse of many vears, even if such evi.
dence were admissible.

I have not dealt with the policy of the law in permitting
a prisorer to give evidence in his ov'  interest on his trial for
a crime. It would, in my opinion, be better for all accused
‘persons, if such law did not exist, but that is not the ques-
tion now under discussion. As to the knowledge of jurors
that a prisoner may give evidence on his own trial, I do not
think it affects them one way or the other,  Juries are very
fair to prisoners. ‘The only occasions on which they err is
when they refuse to act upon their independent convictions,
Given a moderately intelligent jury, and a reasonable defence,

e
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they will be found to be very close to the true mark in
their conclusions. They will not condemn a prisoner for not
giving evidence. My own observation is that they are more
apt to do so when he steps from the dock into the witness
box.

E. F. B, Jouxnsrox.

ENGLISH CASLES.

EDITORIAL REVIEN OF CURRENT FENGLISH
DECISIONS,
(Registered 1 accordance with the Copyright Agty

CoMPANY -~ IEBENTURE—~INTEREST —STATUTES OF LIMITATIONS,

In the case of n re Cormwall Miuerals Ry, Co. (1897), 2 Ch.
74, Williams |, determined that when debenture stock is
authorized to be issued by a company by Act of Parliament,
and the stock is accordingly issued, for which certificates aia
issucd under the company's seal, the liability for both princi-
pal and interest is a statutory one, and the period of limita.
tion is twenty vears. In this case, the company had issued
warrants for payment of interest on the stock signed by their
secretary in 1885, which had never been presented for pay-
ment, altough notice was given that there were funds to
meet it on presentation; the compiny went into voluntary
liguidation in 1896, and it was contended by the liquidators
that the claim for interest was barred, but Williams J. held
that the issue of the warrant and the notice of there being
funds to meet it, did not amount toa satisfaction of the origi-
nal cause of action, and therefore that the claim for interest
was not harred.

.

DEBTOR AND CREDITOR — APPROPRIATION OF PAYMBNTS — RULE ¥ CLAYTON'S
CASE,

In Cory v. Owners of S.S. Mecea, (1897) A.C. 286, the House
of Lords (Lords Halsbury, L.C,, and Herschell, Macnaghten
and Morris) have shown that an important limitation on the rule
1.'*d down in Clayton’s Case (1816) 1 Mer. 585, exists, The
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action was bronght in respect of a balance due on four bills
of exchange, two of them fell due on the same date. The
bills were given by the defendants in respect of necessaries
fusnished two ships, one of these was the “ Mecca” and the
other the “ Medina.” On the 15th August, 1894, a sum of
£goo due o the defendants for salvage services rendered by
the “ Mecca” to the “ Medina” was paid to the plaintiffs.
And in a letter acknowledging the payment an account was
rendered by the plaintiffs, in which the amounts due on the
Lills were set out, but the bill in “espect of the necessaries
furnished to tie “ Mecca "’ though due on the same day as
that for necessaries furnished the * Medina” was entered
before it in the account. At the foot of the account, which
included some other items, credit was given for the £900 and

. the balance due on the whole account appeared to be £401,

28. gd, for which the action was brought against the * Mecca.”
The defendants contended that there had been an appropriation
of the payment of the £goo to the payment of the * Mecca”
bill under the rule in Clayton’s Case, and that therefore the
claim for which the action was brought was satisfied, and
Bruce, J., so held, and his judgment was affirmed by the
Court of Appeal (Lord Esher, M.R., and Kay and Smith,
L.J].} 'Their Lordships have, however, reversed this decision,
holding that the rule in Clayton’s Case is only applicable to
accounts current and not to separate and distinct transactions,
though they may be included in the same account. And in
any case the rule cannot be imvoked, even in cases where it is
properly applicable, as regards two items due the same day,
one of which must necessarily be set down before the other
in the account. Their Lordships were of the opinion that
there had been no appropriation of the £goo and that the
plaintiffs were entitled to appropriate it, and that they had
done so by bringing the action.

CoMpANY—W NDING UP~—~HOLDER OF SHARES ISSUED AT A DISCOUNT, LIABILITY OF.

Welton v. Saffery (1897) A.C. 299 is a case which was known
in the courts below as /u re Railway Time Table Publisiing Co.,
and involved an important question as to the extent of the
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liahility of the holders of shares issued at «: discount in wind-
ing-up proceedings. The point at issue being, whether the
holder of such shares is liable only to pay up the amount
due thereon, so far as may be necessary to satisfy the claims
of creditors, or whether or not he is not also bound to pay up
any balance that may be diue in order to adjust the right of
the shareholders suter se. The Court of Appeal (affinning
Kekewich J.) held that the full amount due on such shares
must be paid, and that the holders liability is not limited to
the amount necessary to satisfy creditors: (1895) 1 Ch, 235
(noted ante vol. 31, p. 255). It will be seen by reference to
that note that some difficulty was occasioned by a contrary
dictum of Lord Herschell. The majority of their Lordships
(viz,, Lotds Halsbury, L.C.,, and Watson, Macnaghten,
Morris, and Davy) affirmed the decision of the Court of
Appeal, on the ground that the issue of shares at a discount is
ultra vires of the company, and an act by which they are not
bound. Lord Herschell however retained his former opinijon,
and dissented from the rest of the House. .

ADMIRALTY~ JURISDICTION— SALVAGE~GAS FLOAT ~BEACON OR BUOY.

Wells v. Whitton, (1897) A.C. 337, was an action in the
Admiralty Court to recover salvage in respect of a gas float
shaped like a voat, but intendcd to be used as a beacon or
buoy, which went adrift in a storm. The House of Lords
(Lords Herschell, Watson, Macnaghten and Morris) affirmed
the decision of the Court of Appeal (18g6) P. 42, holding that
the Admiralty jurisdiction does not extend to such things,
not being a ship, part of a ship, or of her apparel or cargo,
and that therefore it was not the subject of a claim for sal-
vage within the Admiralty jurisdiction,

STATUTE — CONSTRUCTION—~MALICIOUS PROSECUTION~—~MENS REA.

Bank of New South Wales v. Piper, (1897) A.C. 383, was an
action for malicious prosecution which may be usefully re.
ferred to as bearing on the relative duty of judge and jury on
the trial of such cases. The prosecution complained of was
under a Colonial Statute which made it penal to sell stock
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subject to a lien without the written consent of the person
entitled to the lien. The statute was peculiarly worded,
inasmuch as the firrt part made it penal to sell wool * with a
view to defraud,” but the latter part relating to the sale of
stock was not so limited. It was proved at the trial that the
plaintiff had in fact sold the stock in question without the
written consent of the defendants, who were entitled to a lien,
but that the sale had been made with the defendants’ know.
ledge and oral consent. The jury in reply to questions put
to them by the judge, found that the defendants did not be-
lieve that the plaiatiff had committed an indictable offence,
The Court below held that the object of the statute was to
punish fraud, and that it was essential to constitute any
offence under the Act that there should be mens rea, and
judgment was given for the plaintiffs; but the Judicial Com.
mittee of the Privy Council /Lords Watson and Davey and
Sir R. Couch) reversed the decision, being of opinion that it
was for the judge at the trial to construe the section of the
Act in question to determine whether or not any offence was
proved, and that upon a proper construction of the section
intent to defraud was not a necessary ingredient of the
offence of selling stock without the written consent of the
lienholder. The action was therefor dist.issed,

CoMPROMISE—SOLICITOR, AUTHORITY OF TO COMPROMISE~—NO IMPLIED AUTHORITY
BEFORE ACUION,

Jacaulay v. Polley, (1897) 2 Q.B. 122, is an appeal from an
order of Grantham, J., in Chambers, refusing to stay the
action. The ground on which the stay was claimed was that
before action the plaintiff's solicitor had igreed to a com-
promise of the plaintiff’s claim, and had accepted a sum of
money in satisfaction thereof. Grantham, J., held that a

- solicitor has noimplied authority before action to compromise

a claim of his client, and as no actual authority to enter into
the alleged compromise was shown, nor had the plaintiff
received the money, it was nugatory, and with this view the
Court of Appeal (Lord Esher, M.R., and Smith and Chitty
L.]J.) agreed, following a decision of Willes, J., in Duffy v.
Hanson (1867) 61 L.T. 332.
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D1scoVRRY-~DOCUMENT TENDING TO CRIMINATE~~OBJECTION TO DISCOVERY, HOW

70 BE TAKEN~—* OTHER PARTY,”'—Qrd. xxxi. r, 12— Ont, Rule 439.)

In Spokes v. The Grosvernor and W. E. Ry. Hotel, (1897) 2
Q.B. 124, the Court of Appeal (Smith and Chitty, L.J[.) deter-
mine that where in an action brought by a shareholder against
the company, the directors and another shareholder, alleging a
conspiracy to defraud the company, and that the company
had been defrauded thereby, and claiming damages, it is no
answer to an application for discovery by the defendants, nor
a ground for setting an order for discovery against them
aside, that the discovery inay tend to criminate them, Such
an objection must be raised by oath in answer to the order.
Also that the defendant company was in such a case “another
party,” and liable to be ordered to make discovery on the
application of the plaintiff under ord. xxxi. r. 12 (see Ont.
Ruie 439.)

STaTUTE oF LIMITATIONS —MORTGAGE—PERSON CLAIMING UNDER MORTGAGE—
MORTGAGE AFTER STATUTE HAS COMMENCED TO RUN AGAINST MORTGAGOR~—
ReaL ProrerTY LIMITATION ACT, 1837 {7 W. 4. & 1 Vier, ¢ 28)-(R.E.O,
C. 111, 8 22),

Thornton v. Fraice (18g7) 2 Q.B., 143, deals with a question
recently discussed in this Journal (see ante pp. 93, 181, 219),
viz,, the effect of the Statute of Limitations upon the right
of a mortgagee whose mortgage is executed after the statute
has begun to run against his mortgagor. The facts of the
case were as follows: In 1886 the owner of un undivided
moiety of the land in question, which had, during the pre.
vious :leven years, been in the sole possession of the owners
of the other moiety, mortgaged his moiety; and in 1890, the
premises having in the meantime continued and being still in
the possession of the owners of the other moiety, he exe-
cuted a conveyance of his moiety subject to the mortgage, to
the plaintiff, who subsequently paid off the mortgage. The
action was brought claiming a declaration that the plaintiff
was entitled to an equal undivided moiety of the premises,
and the defendant relied on the Statute of Limitations. The
Court of Appeal (Lord Esher, M.R., and Smith and Chitty,
L.]J].) afirming the judgment of Grantham, J.—though not
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on the sa..e grounds as he had taken—held, (1) That the
plaintiff did not on paying off the mortgage become a * per-
son claiming under a mortgage,” within the meaning of the
Real Property Limitation Act, 1837, whick, as modified by
the Act of 1874, 8. 9,—(See R.8.0. ¢. 111, 8. 22)—gives such
a person twelve years from the last payment of any part of
the principal, money, or interest, secured by the mortgage for
bringing an action to recover the land: and, (2) That the
statute does not give a new starting point for the statute in
favor of a mortgagee, as against a person then in adverse
possession, and who is no party to the mortgage. It will
thus be seen that the English Court of Appeal does not agree
with the dicza of Maclennan, J.A,, in the case of Henderson v.
Henderson, 23 A.R. 577, which formed the subject of the dis.
cussion in the previous issues of this Journal. Chitty, L.J,,
who delivered the judgment, cites from tle judgment of Lord
Selborne in the well known case of Pugh v. Heath (1882)
7 App. Cas. 235, the passage where he said, * The possession of
the mortgaged land by the mortgagor during the subsistence
of the security, and while the mortgagee did not choose to
take possession, was held (at law as well as in equity) to be
at the will, or by the sufferance or permission of the mort.
gagee under a tacit agreement which the mortgagee
might determine at his pleasure. It was of the nature of the
transaction that the mortgagor should continue in possession.”
It will be noticed that this passage applies to a possession by
the mortgagor, and does notat all apply to the case of a posses-
sion adverse to the mortgagor which could not be within the
contemplation of a mortgagee. Then, after summarising the
result of Lord Selborne’s judgment, he goes on to say
«“ According to this judgment, which is of the highest
authority, to bring the case within the statute 7 W.4, & 1
Vict. c. 28, the mortgage must be a continuing or subsisting
mortgage ;” and he proceeds to point out that in both Doe v.
Eyre, 17 Q.B. 366, and Dee v, Massey, 17 Q.B. 373, there was
no adverse possession at the time of the execution of the
mortgage. Therefore those cases were held to be inappli-
cable, even if not questionable as contravening the rule laid
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down in Pugh v. Heath, that to be within the Act, the mort.
gage must be a subsisting mortgage. As regards the second
point the judgment is very brief. As to that point the Lord
Justice says: « Further, we think that that Act (7 W. 4, &1
Vict. c. 28) does not confer a new right of entry on the mort-
gagee when at the time of making the mortgage, a man is in
possession holding adversely to the mortgagor, and the statute
3 & 4 W. 4, has alreadybegun to run in his favor against the
mortgagor.,” This point would have borne, we think, a little
more elaboration than it has received,

PRACTICE=~LIBEL—CONSOLIDATION OF ACTIONS—LAW oF LIBEL AMENDMENT AcT,

1888 (51 & 52 Vict,, ¢, 84, 8. 5—(57 VICcT,, C. 27, 5. 5, ONT.)

In Stone v. Press Association, (1897) 2 Q.B. 139, a Judge in
Chambers had made an order under the Law of Libel Amend.
ment Act, 1388, (31 & 52 Vict. c.64,)s. 5, (see 57 Vict. ¢ 27,
s. § (O) ) consolidating this action with sixteen other acticas
brought by the same plaintiff against other defendants in
respect of the same libel, which was contained in a paragraph
of a libellous nature which had been supplied by the defend-
ants the Press Association to the other defendants, who were
owners of various newspapers. The order was made before
the pleadings were closed, and it was contended by the plain.
tiff that there was no jurisdiction to make the order until the
close of the pleadings, or at all events that it was an etrroneous
exercise of judicial discretion so to do. The Court of Appeal
(Lord Esher, M.R,, and Smith and Rigby, L.J].) held that
there was clearly jurisdiction to make the order, and thought
that under the circumstances the order was properly made,
and dismissed the appeal.
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Dominion of Canada.

EXCHEQUER COURT.

PR

BURBIDGE, J.] [Oct. 11,
THE QUEEN, on information of Attorney-General, ». POUPORE.
Contract—Public works-—Negligence—Sufficiency of frog/.

In an action by the Crown -  damagus arising out of an accident alleged
to be due to the negligence of a contractnr in the performance of his contract
for the construction of a public work, before the contractor can 'be held liable
the evidence must show beyond reasonable doubt that the accident was the
result of his negligence, and must exclude all presumptions as to its having
arisen in any other way.

B. B. Osler, Q C., and E. L. Newcombe, Q.C., D.M.],, for plaintiff,

A. B, Aylesworth, Q.C., W. D. Hogg, Q.C.,and /. Caristie, for defendants.
BURBIDGE, J.] [Oct, 11.
DOMINION ATLANTIC RalLway COMPANY w, THE QUEEN,
Practice—Submission to arbitration—Award—Rule of Court—Judgment,

The Exchequer Court has no jurisdiction to entertain an application to
make an award under a submission to arbitration by consent, in a matter
ex foro, a judgment of the Court. '

C. /. R. Bethune, for motion to make awavd judgment of Court.

F. H. Gisborne, contra.

Province of Ontatio.

HIGH COURT OF JUSTICE.

BacoN v. RICE LEWIS & Son (LIMITED),
Fixtures — Mackinery — Morlg \ge of Irade fixtures — Rights as betwees
morigagee of real estate and chotlel morigagee,

A chattel mortgage on de facto fixtures, although duly filed, will not prevail as
against a subsequent pur:haser or mortgagee of the land who registers his mortgage
or conveyance, and has no actual notice of the pricr chattel mortgage.

The bolting of machines to foundation timbers firmly embedded in the soll is
equivalent to other recoguized modes of attachment, e.g., nailing to a floor.

[ToronTo, Sept. 23, 1897.—FALCONBRIDGY, ].

This was an action brought by the executors and trustees of the will of
John Bacon, deceased, against Rice Lewis & Son (Limited). In 1874 on#
John Perkins purchased the south-2ast corner of Front and Princess streets,
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Toronto, upon which he erected a factory building, for the purpose of carrying
on the business of manufacturing engines and boilers, The building was
divided by a partition wall. One portion of the building was used for manu-
facturing boilers, and ths other portion for manufacturing engines. Theowner
had placed in the boiler shop machinery required in the manufacturing of
boilers, and in the machine shop machinery required in manufacturing engines,
etc, Perkins carried on business in the buildings erected by him, manufac-
turing engines and boiless, with the machinery which he had placed upon the
said premises, until shortly before the commencement of this action.

At the trial a list was put in by the plaint's (referred to in the judgment
as Exhibit 9), showing the mode of attachment of the different inachines in
the machine shop and in the boiler shop.

Exhibit No. ¢ was substantially as follows :

In Boiler Shop—{(1) ZEngine,—Horizontal engine built on brick and
stone foundation specially prepared, engine holted to this foundation 4 feet
dvep with anchor bolts ; bolts are built in with the brick and stone roundation.
Engine is enclosed in engine house within main building ; could not be removed
without removing part of engine house; even if nuts romoved engine couid
not be got out without breaking the joints of steam pipes, drip pipes, exhaust
pipes and other connections with the boiler ; crank shaft or fly wheel is fastened
to main building, (14) Boiler—~Bricked in and resting on stone and brick
foundation about one and a half feet deep ; held in position by four lugs, let
into the brick work. Iron smoke stack is fastened to the boiler and to the
roof ; steam pipes for heating building, feed pipes, etc., are connected witk and
fastened to the engine or boiler or both. (2) One set of 7 jfeet power yolis.—
Bolted to timbers which are let in several inches into ground ; run off counter
shaft, which was bought as part of machine. This counter shaft is securely
fastened to ceiling timbers, Weight about 15,000 lbs. (3) Large punching
machine.—Bedded in ground about one foot and bolted to timbers cased
with wood around foundation. Run from main shaft. Weight about 334 tons,
(4) One small lever punch—Bolted to timber let into ground several inches.
Run off main shaft. Weight about 1,800 tbs. (§) One small punch. Bolted
to timbers let some inches into ground. Run off main shaft. (6) One
horigontal punch.—Bolted to stone foundation specially prepared and
let into ground about one foot. Also fastened to sills of building by bolts.
Run off main shaft. (7) One shearing marhine.—Bolted to timbers which are

embedded in ground several inches; run from main shaft. (8) Owe bevel
skears.—Dolted on alarge block, which in its turn was bolted on blocks
embedded in ground. In addition to this they were bolted to pillars upport-
ing the roof; run off main shaft. (9) Owe marine drili—Bolted to main
timbers of ceiling, strengthened by cross pieces of oak, specially put in for
holding up machine to ceiling.  This drill is for the purpose of drilling boilers,
and is used in connection with a railway track, which is embedded and spiked
into ground underneath. (10) Aeamer.—Bolted to beams of building in souht-
west corner. (1) One set of three feol-power rollers—At present resting on
the ground ; when Bacon mortgage given bolted to a stone laid into ground ; it
was then used with steam power. Removed about two years ago by unfasten-
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ing. It was only intended the removal should be temporary. (12) Two
Jorges.—One in brick foundation ; one in iron foundation. The foundations
being laid into ground for several inches. (13) Brass shep.~The furnaces
here are let into ground for two or three feet on a brick foundation and bricked
in and connected to iron stack fastened to building. IN MACHINE Suop.
(1) One break-gap iathe—DBolted to stone foundation specially built for this
machine, with anchor bolts, built into stone work, stone foundation is several
feet in ground. (Swing crane used as part of this machine ; also bolted to
stone foundation and to celling) run from counter shaft, which is bolted to
ceiling. Counter shaft being bought as part of the machine. Weight about g
tons, (2) Ome B. G. lathe.—40 inches over sheais. Lathe spiked to floor.
There 2re holes in the feet fur spikes, originally they were fastened down with
coach screws. This is run off the counter shaft, securely fastened to ceiling.
Counter shaft bought with and as part of machine. Weight about 6 tous.
(3) One B. G. Lalke—24 inch, swing 4 ft. gap. Fastened and sunk in
the same way as machine last above mentioned. Weight about three tous.
(4) One B. G. Lathe.—24-inch swing. Weight nearly four tons, Rests
on cross pieces, embedded in the ground and spiked down, and the flooring
has been cut away to let the legs of the machine go down. This is also run
off counter shaft, which is part of the machine. Counter shaft securely
fastened to ceiling. (5) One jo-fnck lathe.—Rests on cross pieces, securely
fastened to fioor, driven oft counter shaft, which is part of machine, and is
securely fastened to ceiling. (6) One 20-inck lathe.—Six ft. bed. Two legs
are holted to floor. Driven off counter shaft. (7) One 20-snck lathe—Six fi,
bed, No. 2. Spiked to floor. Driven off counter shaft. (8) Owe 20-ench lathe.
—Eight ft. bed, restitg on floor, connected with belting, run off counter
shaft, which is fastened to ceiling. Could not be run without being spiked
down, (9) One planer. Fastened to timbers embedded in earth, nearly 1% ft.,
with holes in ground to admit lower gearing. The hole in ground in which
this machine is placed is about 18 inches, and below this are the timbers to
which machine is bolted. Driven off counter shaft. Weight about fifteen tons,
(10) One planer.~On wooden cross pieces embedded in the ground.
Floor built around machine after it was set up. Driven off counter shaft.
Weight about 6 tons. (11) Owe planer.—Square blocks of wood set in
ground under two of the feet of pluner. Planer fastened to this, driven off
counter ghaft. (12) One shager.—Spiked to wooden blocks laid on floor, which
blocks are spiked to floor. Brake of machine bolted to blocks on floor, Driven
offcounter shaft. (13) One milling mackine—Weight 1,600 lbs. Laid on
floor, driven off counter shaft, which is part of machine, and securely fastened

* to ceiling. Was spiked at one time until a few months ago, when it was tem.

porarily shifted afew feet, (14) One radial drill.—Resting on timbers let into
the ground. DLiriven off counter shaft. (15) Owe Dréll.—Back gear and bor-
ing attachment securely bolted to timbers embedded in ground, Weiglit z2bout
3,000 Ibs. Driven off main shaft. (16 and 17) See g and 10, marine drill and
reamer, in boiler shop. (18) One bolt screwing machine.—Was bolted to ficor ;
bolts apparently withdrawn, and are now lying at feet of machine, Driven off
counter shaft. (19) One pipe screwing machine.—Bolted to foor and driven
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off counter shaft, ' (20) One pipe screwing machine.—Spiked to flooring. (21)
One powsr band Jaw,-—Laid on floor. Holes in legs of machine by which to
boit to floor ; driven off counter shaft. (22} Dwe wood furning lathe.—Bolted
to floor. Driven off counter shaft. (23) One emery wheel. Bolted to post
aud floor. Driven off counter shaft. (24) All shafting, pulleys, belting, etc,,
necessary to run the same, and all the usual appliances. Shafting bolted to
floor joists or beams ; bolts goingclean through flocr.

In 1890 Perkins gave a real estate mortgage to Northrop & Lyman on
the premises on which said manufactory was situated, to secure $4,000. On
the 8th July, 18g2, he gave the defendants a chattel mortgage to secure repay-
ment of $3,550. The description of the chattels in this chattel mortgage was
as follows : 1 engine and boiler ; 1 set 7-foot power rolls, built by McKechnie
& Bertram { 3 punching marhines; 1 shearing machine ; 1 bevel shears; 2
drilling machines, one of them made by McKechnie & Bertram ; 1 set 3-foot
power rolls ; 1 planer, 24 x 24 x 6, made by McKechnie & Bertram ; 2 forges,
and expander and all other tools, including boiler tools rnd ~ppliances, which
are used by the mortgagor in and about the business carried on by him, and
known as The Toronto Engine Works, all which said goods and chattels,
machinery, tcols and appliances, are now lying and being, in, upon or about
the premises where the said mortgagor is now carrying on business, and known
as Nos. 201 and 203 Front street east, in the city of Toronto.

On June 1st, 1894, Perkins gave the plaintiffs a mortgage on the lands
upon which said manufactory is situated, to secure repaynient of $6,000 ad-
vanced to him by the plaintifis. Part of the money loaned by the plaintiffs
was applied in paying off the Northrop & Lyman mortgage, and the balance
was paid 1o Perkins. On July 1oth, 1895, Perkins gave-a second chattel mort.
gage to the defendants to secure repayment of $5,378.55. This mortgage
enumerated specifically the machinery, etc., covered by it, and included practi-
cally every machine referred to in Exhibit g, Both chattel mortgages were
properly renewed up to the ime of the commencement of this uction. The
defendants having claimed the right to remove the machinery in the factory
under their chattel mortgages, the plaintiffs commenced this action, and
claimed an injunction restraining the defendants from interfering with or
removing such machinery from said premises.

The action was tried before Falconbridge, J., at the Toronto non-jury
_ sittings on the znd, 12th, 13th, 14th and 15th of April and zoth of May, 1897.

Ludwr,, for plaintiffs.—A mortgage of real estate covers all fixtures on it
unless they are expressly excepted: R.S.0, c. 107, 5 4 Where the owner
of lands erects upon it a building specially designed as 2 factory for a parti-
cular kind of business, and places therein machinery necessary for carrying
on that business, and after all the machinery has been put in and the business
established, he executes a mortgage on the land, the mortgagee is entitled to
insist that all the mact inery which is affixed or let into the soil, and all the
machinery resting by its own weight, which is necessary for the purposes of
the business, is covered by his mortgage, inless some express exception is
made therein : Ewell on Fixtures, pp. 21-25; Dickson v. Hunter, 29 Gr. 73 ;
Carscallan v. Moodie, 15 U.C.R,, pp. 317, 323, 325 ; Rodinson v. Cook, 6 O.R.
590 ; Fos=hAis v. Freeman, 2 Watts & Sergeant (Penn, Sup. Ct. Rep.) 116.
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If a machine is let into the ground so that in the removal of it the soil
will be disturbed, it must be treated as a fixture : Ewell, p. 21; Mather v.
Fraser, 2K. & J. 536 ; Longbottom v. Berry, L.R. 5 Q.B. 123, 125. (See
clauses 27, 35, 38, 39, 41, 42 and 44 in this case ; £x parte Ashbury, L. R. 4 Ch.
App. 630. The engine and boiler are clearly fixtures: Oafes v. Cameron,
7 U.C.R., 228, 231. So are all the other machines which are fastened in any
way : Richardson v. Ramsay, 2 U.C.C.P. 460; Wilstea v. Cotterell,1 E. & B.
674 ; Climiev. Wood, L. R. 3 Ex. 257 ; 4 Ex. 328 ; Rogers v. Ontario Bank,
21 O. R. 417.

As to machines in machine shop run off countershaft (which is clearly
annexed to timbers of building), but not otherwise attached, these must be
considered fixtures, because (1) Same were put up by the owner in a building
specially constructed for the purpose of a machine or engine shop, and being
essential for that purpose they must pass as part of the freehold, especially as
the owner in placing them intended them to remain permanently, and form
part of the works ; (2) When the machines were brought into the shop they
were spiked down, and the mere fact that in moving them round from place to
place in order to get better light, or for any other purpose, the screws were not
replaced, would not deprive these machines of their character as fixtures. The
severance must be done by one having the right to sever, and with the inten-
tion of converting the article into the state of a chattel : Ewell, p. 44. See
No. 20 referred to in Gooderham: v. Denkolm, 18 U.C.R. at p. 208 ; Grant V-
Wilson, 17 U.C.R. 144. (3) And because it being admitted with regard to all
machines run off countershaft that the countershaft is clearly annexed to the
building, and it having been proved that the countershaft, with the cones and
pulleys, was in every case bought with and formed part of the machines, and
was essential to their use for the purpose of getting various speeds on the
machines, the owner, by affixing the countershaft, with the cones and pulleys:
to the building, clearly evidenced his intention to treat the machine as a whole
as part of the freehold : Mather v. Fraser, 2 K. & J. 536.

Whilst a chattel mortgage on fixtures given by the owner of property may
be good as against a mortgagor and those claiming under him with noticé
such chattel mortgage would not under our Registry laws be valid as against
the mortgagee of the land who had duly registered his conveyance, and had
no actual notice of the prior chattel mortgage : Hobson v. Gorringe, (1897)
1 Ch. 182. Landed Banking Co. v. Clarkson, (unreported, decided by the
Chancellor at Toronto non-jury Sittings, February 23rd, 1897.)

At the time the -defendant’s chattel mortgage of 1892 was given, the
property was subjectto a land mortgage to Northrop & Lyman, duly registered-
The mortgage to plaintifis was executed and registered before any discharg®
was registered of this mortgage, and under these cixcumstances effect could
not be given to a chattel martgage as a declaration of intention to make de fact®
fixtures chattels. If it should be held that the defendants have highe’
rights than the plaintiffs because of the priority of their chattel mortg2g®
then the plaintiffs contend that as their money went to pay off the NorthroP
& Lyman mortgage they should be subrogated to their rights: 4 bell V-
Morrison, 19 O.R. 669.
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A. Joskin, Q.C., and D). £, Thomson, Q,C., for defendants.

Apart from 2:.bs0m v. Gorringe, ( 1397) 1 Ch. 182, it is submitted that the
defendants’ rights to these machines and pulleys is clearly established by a
line of authorities in our courts extending back nearly 40 years : Carscallen v.
Moodie, 15 U.C.R, »: p. 318; Rese v, Hope, 22 U.C.C.P. 482 ; Keefer v,
Merrill, 6 AR, 121; Hal! M. Co. v. Haslitt, 11 A.R. 752; Stevens v,
Barfool, 13 AR. 37 ; Deway v. Mallory, 26 Gr. 618, 27 Gr. 303.

The Courts, both here and in England, have always insisted that, especi-
ally in matters relating to either t:tles or trade and cominerce, a line of author-
ities once established should nec be disturbed except by Legislative enactment :
Larocgue v. Beauckhemin, 13 Times LR 337 ; Spargd’s Case, L.R, 8 Ch. 407 ;
Andrews v, Gas Meier Co.,, 66 L.J. Ch. D, at P. 250; Dovle v. Nagie, 24
AR, 166 ; Hobson v. Shannon, 27 O.R. 116, It Hob n v, Gorringe is not
reconcileable with the rule which has been established and acted on by our
Courts for 40 years, it is submitted that whatever freedom an appellate court
might have on the point, a trial Judge here is bound to follow our own
decisions rather than the decision of an En, .sh Court of Appeal. Macdonald
v. Mucdonald, 11 OR. 187 5 Macdonald v, Elliort, 12 O.R. 98 Moore v,
Bank of B.N. 4., 15 Gr. 308 ; Chisholm v. Losdon, 28 O.R. 347 ; Jud. Act, 1893,
s. 78.  Hobsou v. Gorringe, was a hire receipt case, and should not be extended
beyond what it expressly holds.  Viscount Ml v, Bullock, 13 Times L.R. 332,
shows that Hobson v. Gorvinge has not changed the rule as to whet are fix-
tures. Any fastening to prevent lateral motion does uot make a machine a
fixture : Gooderham v, Denkolm, 18 U.C.R. 207 ; Keefer v, Merrill, 6
AR, 121,

The plaintiffs’ contention as to the countershaft appears to be an inversion
of the rule of constructive attachment. In Zongbottom v, Berry, L.R. 5 Q.B,
125 s and in Gooderdiam v, Denkotir, 18 U.C.R. 206, machines were run off
countershafts which were securcly fastened, yet the Court in these cases held
that the machines run off these countershafts were chattels, The machinery
is equally of general adaptability, and has no relation to either the buildings
or the particular business carried on by Perkins, In the case of a grist mill
the evidence shows conclusively that the grist mill and the machinery are
made for each other, and therefore Dickson v. Hunter does not apply,

Ludwig, in reply, Carscallen ¥ Moodie, ante, proceeded upon the
groundthat the articles referred to,were,in fuct, chattels. 1nRosev. Hope, 22C, P,
482, it was appurently assumed that the person claiming under the realty morg-
gage had or mnust be treated as having had notice of the prior chattel mortgaye,
otherwise doubtless, the mortyages of the realty would, on the argument, have
invoked the aid of the Registry laws as 2 bar to the claim to the chattel
mortgagee. At p. 485 Hagarty, C.J. refers to the fact that Mackenzie took
Swbject expressiy to mortgages. The head note in Dezwar v, Mallory, 26 Grant,
€18 is misleading, inasmuch as it does not point out that the chattel mortuage
and the realty mortgage were both given to the same person. This decision
was reversed 27 Grant, 303, In Keefer v. Mervill, 6 A R, 121, the sole ques-
" tion for decision was as to whether the machines could be constructively held
to be fixtures, and the Court under the circumstances of thas case held that

oL i T e i
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they could not. In Hall Mfg. Co. v. Haslitt, 8 O.R. 465, no question arose as
to the fact of annexation by #4e owner of the realty, or as to what articles
affixed or placed by him on the land would pass with a conveyance of the land.
In Stevens v. Barfoot, 13 A.R. 373, no decision was called for as to what would
have been the legal position if the chattel mortgage had been given first, and
the real estate mortgage afterwards. See judgment of Hagarty, C.J., p. 369
In Rose v. Hope the Court intimated that after the prior chattel mortgage is
paid off the mortgage on the realty at once attaches on the fixtures, whilst in
Dewar v. Mallory the Chancellor dissents from this view. Again in Rose V.
Hope the opinion of the Court appears to be that a chattel mortgage on
fixtures would be good as against a subsequent mortgagee of the realty, though
not filed or kept on foot under the provisions of the Bills of Sale Act. On the
other hand the judgment in Carson v. Simpson, and in Stevens v. Barfool
indicate that such chattel mortgage would be invalid as against a subsequent
mortgagee of the realty, unless the provisions of the Bills of Sale Act were
strictly complied with. So that it will be seen that the decisions on this point
are not by any means uniform. There is no decision of the Court
of Appeal, not even a decision of a single judge in this Province
on a state of facts in any way similar to that presented in this case, and
if there were a decision of the highest Court of Appeal in this Province on
the express point, opposed to a later decision of the English Court of Appeal
on the same point, the latter decision should be followed : Trimble v. -Hill, §
A.C. 342-344 ; City Bank v. Barrow, 5 A.C. 664 ; Mason v. Johnson, 20 A.R.
412 ; Hollander v. Ffoulkes, 26 O.R.,61. And therefore if Rose v. Hope holds
what is contended for by defendants, then it is submitted that this decision is
overruled by Hobson v. Gorringe, (1897) 1 Ch. 182. The maxim, Communis
error facit jus does not apply to a case like this: Caldwell v. Maclaren,
9 A.C. 392.

FALCONBRIDGE, J.—1I find as a fact that the plaintiffs when they advanced
their money on their mortgaye, advanced it on the security of the factory as a
going concern, and supposed that all the machinery was covered by their
mortgage. This is clearly proved by the evidence of Messrs. Ritchie, Camp-
bell and Case, and I find further on the evidence of Messrs. Campbell and
A. W. Smith, and the irresistible cogency of the facts relating to the insurancé
that the agent of the mortgagor Perkins understood that the plaintiffs were
advancing their money on the building and machinery, and that the machin-
ery was to be covered by the mortgage. I find that Mr. Bullock is mistaken
in his recollection of what took place in Mr. Campbell’s office when the mort-
gage was read over to Perkins. Campbell directly contradicts Bullock, and 1t
is utterly incredible that any solicitor of repute would complete the trans-
action in that form in face of such a declaration by the mortgagor.

I further find, which is hardly in dispute, that Perkins, the owner of the
land, placed the machinery in buildings which he had specially constructe
for the manufacture of engines, etc., that the machinery was specially adapted
for and was essential for the carrying on of such manufacture, and that h.e
intended the machines to remain there “as long as he lived, and to turn ft
over to his son afier he was goune,” i.e, permanently. In exhibit No. 9 1%
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get forth a substantially correct description of the various machines, and the
mude in which they are severally annexed with certain modificutions which are
in the main as follows : Large punch (Nc. § boiler shop list). Ido not think
there is evidence to satisfy me that this was bolted to timbers, but it is
imbedded in the earth, and if removed the soil would be displaced. Large
planer (No. ¢ engine list.) It has not been proved that this is bolted to timb-
ers on which it rests, but I find that if it were removed the soil would be dis-
placed and a gap or opening left, and in order to remove it, part of the floor-
ing would have to be torn away.

There is, as to some of the machinery, contradictory evidence ‘as to the
extent to which they, or the timbers on which they rest, are imbedded in the
ground, but I find it proved in respect of all of them that there is a bedding
more or less substantial in the earth, and their removal would cause displace-
ment of the soil. 1t is argued as to some of the machines which are boited to
timbers embedded in the ground, that by removing bolts or other fastenings
the machines could be removed from the timbers without displacement of
earth, but it appears to me that the bolting to foundation timbers firmly
embedded in the soil is equivalent to other recognized modes of aitachment,
e.g., nailing to a floor. _

1 find on the evidence that when these machines were placed in the build-
ing, the earth was excavated so as to admit the machines or the timbers to
which they were bolted, and I find against th2 contention that the embedding
is the mere result of the accumulation of debris or refuse.

I do not agree with the contention of defendants’ counsel that it has for
_years been supposed by lawyers or laymen that a chatiel mortgage on de facto
fixt'ires, if duly filed, would prevail as against a subsequent purchaser or mort-
gagee of the land who registers his conveyance, and has not actual notice of
the prior chattel mortgage. My recollection of what was customary when [
was in practice agrees with Mr. Ritchie's statement, viz. : that it was not usual
for solicitors in searching titles to real estate to search in the office of the
Clerk of the County Court. That state. of facts was not presented to the
Court in any of the cases cited by M: Thomson. The Chancellor points
out in Carsen v. Stmpson, 25 O.R. 385, that the question of the Registry laws
was not dealt with in any of them, Hobsonv. Gorringe, (1897) 1 Ch. 182,
followed by the learned Chancellor in Landed Banking Co. v. Clarkson, is
strongly in favor of plaintiffs,

As a question of construction, and also on the evidence, 1 find that the
word *tools” in the first chattel mortgage of defendants does not include the
machines in the engine shops. The evidence shows that all the machines in the
enyine shops (other than the Jarge planer and the shafting lathe) were spiked
down or fastened to the floor when first placed in the factory. As other
machines were from time to time brougit in for purposes of light and conveni-
ence, new n.:l ions were assigned to machines and in some cases bolts or fast-
enings were not replaced, but [ do not fnd that the omission to refasten was
with intent that the machines should be regarded thereafter as chattels. All
the machines which are now loose, are run from countershafts, which are, with
pulleys and cones, securely fastened to the ceiling ; these countershaits, pulleys
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and cones were bought with the machines for a lump price as integral parts
thereof, and there appliances of one machine could not be used to operate
another unless it was of the same size and description.

The mortgagor, Perkins, before he made a second chattel mortgage to
defendants covering these machines, had made a mortgage to plaintiffs, and in
view of my findings as above set out, of the fastenings of the mve chines, and
of the mortgagor’s intention, that they should form part of the premises, they
must be regarded as part of the realty and so covered by plaintifis’ mortgage.
See Dickson v. Hunier, 20 Gr, 73, and other cases on the same line,

There will be judgment for the plaintiffs in terms of the prayer of the
statement of claim (with reference as to damages), as to all the goods except
the following (here his Lordship enumerates a quantity of Incse tools not
in question in the action) with full costs of suit.

McMawuoN, J.] [August 24.
REGINA v. MURRAY,

Criminal law—Procedure—Commitment for trial—Dies non juridicus—
Subsequent trial—Validity—Court of Recovd—Habeas corpus.

The prisoner was on a statutory holiday committed for trial by a magis.
trate upon a charge of attempting to steal from the person, and on being
brought before the County Court Judge, in compliance with s. 766 of the
Criminal Code, 1892, consented to be tried by the judye withcut a jury, and,
being so tried, was convicted and sentenced to a term of imprisonment.

Held, upon the return to a writ of habeas corpus, that the fact that the
prisoner was committed for trial and confined in gaol on a warrant that was
a nullity, could not affect the validity of the trial before the Judge under the
Speedy Trials Act.

D. O'Connell, for the prisoner.

A. M. Dymond, for the Crown.

{Upon appeal the Court of Appeal held that the County Court Judge's
Criminal Couw't being a Court of record, its proceedings were not reviewable
upon habeas corpus, but only upon writ of error.)

MEREDITH, C.].] [Sept. 13.
IN RE JONES w. JULIAN,

Prohtition — Division Court—Jurisdiction—Tvial by jury-—Questions sub-
wiilted— Verdict enteved thereon by Judge.

Motion by the defendant for prohibition to the third Division Court in the
County of Essex, on the ground that the Judge presiding therein, wrongfully
and without jurisdiction, deprived the defendant of his right to a trial by jury,
of all the questions arising in the action, and of his right to a general verdict
at the hands of the jury,
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The Judge, without objection, left certain questions to the jury, and upon
their answers thereto entered a verdict for the plaintiff.

D. L. McCariky, for the defendant, contended that al' the matters in dis-
pute were not covered by the questions put to the jury, and, even if otherwise,
that the Judge had no power to entera verdict upon findings, which was usurp-

ing the functions of the jury. He cited Re Lewis v. Old, 17 O.R. 610 ; Gordon
v, Densson, 22 AR, 315; 31 C.L.J. 349,

Douglas Armour, for the plaintiff,

MEREDITH, C.J., held, upon the evidence, that all the facts really in dispute
had been subimitted to the jury, and, baving been found in favour of the plain-
tiff, the Judge had the power to enter the verdict upon the answers to questions
submitted without objection,

Re Lewis v, Old, 17 O.R. 610, distinguished,

Held, also, that by s. 304 of the Division Courts Act, the practice of the

High Court was applicable, and that placed the matter beyond doubt,
Motion refused with costs.

Rosk, J.] [Sept. 27.

ATTORNEY GENERAL v, CAMERON.

Revenue—Succession Duly Act, 55 Viel. C. 6 (O)—Final distribution—Duly
payable,

Held, in addition to the findings reported in 27 O.R. 380 32 C.L.]. 364,
{the special case having been amended to raise the question) that under
the Succession Duty Act, 55 Vict,, c. 6 {O), the dut; payable on the capital
was deferred until the final distribution thereof, and that the duty then payable
would be on the amount then actually distributed, whether increased by accu-
mulations, or by the rise in value of lands or securities, or decreased.

/. R. Cartweight, QQ.C,, for the Attorney General.

E. D. Armour, Q.C,, for the defendants,

Moss, J.A.] [Oct. 1.

GiLrin v COLE.
Cosls— Taxation—Fee on taking morigage uccount.
Where, in a mortyage action, the defendant disputes the amount only of
the plainiff"s claim, and no reference as to incumbrances is desired, the

officer signing judgment is entitled for taking the account tc no greater fee
than that allowed by item 55 of Tariff B.

g e

Bovp, C., FERGUSON, [,
MEREDITH, |

[Oct. 4.

GRIFFIN v, FAWKES,
Discovery— Production of documenis— Deeds relating to plaintifs titée.

To deny the due execution of a deed sought to be protected, or to set up
that it is forged, or to plead non est factum, does not give the defendants a
right to have it produced on an affidavit of documents, where the deed is a
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part of the title to be proved at the hearing by the plaintiff ; for the onus of
proving it lies upon him, and if he fails he can go no further.
- Frankensteln v, Gavin, (1897) 2 Q. B, 62, ante p. 651, followed,
Decision of STREERT, ], affirmed.
W. R. Smyth, for the plaintiff,
Bradford, for the defendants Shadrach and Drusilla Fawkes,

Canada Law Journal.

Divisional Court.] [Oct. 5.
IN RE GRANGER 7. BLACK.

Children Proteciion Act—Right of appeal to General Sessions, 56 Viel., ¢. ¢5,
58 Vict. ¢ 52, 0.

Judgment noted supra p. 533, affirmed.

| RosE, J.] [Oct. 6,

GOFF v. STROHM.
Wili—Legacy— Vested interes!—Period of payment.

Where a testator gives a legatee an absolute vested interest in a defined
fund, the Court will order payment on his attaining 21, notwithstanding that by
the terms of the will, payment is postponed to a subsequent period.

Rocke v. Rocke, 3 Beav, 66, followed.

H. M. Mowat, for the applicant.

ARMOUR, C.J., FALCONBRIDGE, J., {
STREET, J. 1 [Oct. 7.

HAMMOND v. KEACHIE.

Costs~—Manrried woman—Judgment against—Costs payable out of separate
Droperly—Cosis payable to married woman—Set-off.

Judgment for debt and costs having been recovered by the plaintiffs
against the defendant, a married woman, to be levied out of her separate
estate, there was an appeal by the plaintifis as to the form of the judgment,
which was dismissed with costs. An application to vary the order made upon
the appeal, by directing that the costs thereof should be set off pro tanto
against the amount of the judgment was refused ; but the Court intimated that
the taxing officer, upon taxing the costs of the appeal, would have power under
Rule 1164 to set them off pro tanto against the costs awarded by the judgment
to be levied out of the defendant’s separate property.

Pelton v. Harrison, (No. 3), (1892) 1 Q.B. 118, followed.

Aylesworth, Q.C., for the plaintiffs,

F. C. Cooke, for the defendant,
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Divisional Court.] [Oct. 8.
CULL v, ROBERTS,
Conditional sale—Action for price—Defence of diminution of value,

Where there has been a conditional sale of a chattel, and an action is
brought for the price, it may be pleaded in defence that there is a diminution
in value because the article is not as represented,

Mabee, for the defendants.

J. Moss, for the plaintiff.

FERGUSON, J.] [Oct. 18.
RAINVILLE . GRAND TRUNK R.W. Co.
Railtway—Negligence—Sparks from engine—Civcumsitantial evidence.

Action for damages for negligence resulting in burning of the plaintif's
propetty, by sparks from defendants’ engine. There was evidence that there
was dry and inflammable material on the property of the defendant company,
and that sparks from the engine might have fallen upon this and ignited it, and
that fire may have so spread to the plaintif’s property.

Held, that proof that the fire was communizated by sparks or cinders
from the defendants’ engine may be by circumstantial evidence, and there
were here relevant circumstances given in evidence fit to be submitted to the
jury, and motion for non-suit refused,

Cowan, for the plaintiff,

Osler, Q.C,, for the defendants,

Bovyn, C.} [Oct. 21.
Rice » CORPORATION OF WHITBY.

Municipal corporations—Highways— Obstruction—Liabilily.

Where an object is left on the highway, which is caiculated to frighten
horses, and by which a horse is frightened, and an accident results, and where
the municipality though having notice, have taken no precautions to obviate
danger, by placing lights or stationing sigr almen to warn travellers, the muni-
cipality is liable, in the absence of contributory negligence ; but entitled to be

indemnified by the party who placed the obstruction, and left it unguarded and
uslighted.

W. R. Riddell, for the plaintiffl
J. B Farewell, Q.C., for the corporation defendant.
C. /. Holman, for the third party.
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MUNICIPAL LAW.
REGINA EX REL. HUDGIN ». ROSE.
Municipal election ~Quo warranto—Qualification of county councillor—
Finality of assesswieni roll,

The rating in the last revised assessment roll is final and conclusive as to pro-
perty qualification of candidate.

[Picron=—-MerriLy, Co. ],
The right of the defendant to retain his seat as a county councillor for the
second County Council Division of the County of Prince Edward was con-
tested on two grounds ; one only is necessary to be deal with, viz., that
he was not possessed of the necessary property qualification.
Wright, (Picton) for the relator.
Widdifield, (Picton) for the defendant.

MERRILL, Co,].—The only property upon which the defendant bases his
qualifization is land in the township of North Marysburgh, which appears
rated in the last revised assessment roll for that township for the year 18¢6.
The assessment therein claimed bv the defendant to qualify him appears (as
to the parts thereof material to this inquiry), as follows :—

No. Names and descriptior. of Description and value |Personal| Aggregate

persons assessed. of real property. property| value, etc.
9 ‘ 10 12 14 17
H 2 4 |6 8 [No.of|No, of|Value
Con. | Lot lAcres.
364 | Rose, G. Nelson ‘F M,F.|-[1BS 54 25 (% 400 — 400
365 | Rose, Frederick iF M. E|-[tLS 16 {100 2500 150 2650

These entries were not bracketed together.

Freerick Rose, the defendant's father, is the owner in fee of the 100
acres (pa.t of lot No. 16) assessed at $2,500, As I understand the evidence,
they live together on that place, the defendant doing or procuring to be done
all the work thereon, and carrying on the farm business, taking, by agreement,
three-fourths of the proceeds of all produce sold off the place, and yiving his
father one-fourth, his father taking no active part in the work or management
of the farm. The defendant is the sole owner in fee of the 25 acres (part of
lot 34) assessed at $400. :

The County Councils Act, 1896, provides that the property qualification ofa
member of the County Council shall be the same as that of the reeve of a
town. The Municipal Act 1892, s. 73, makes that qualification $6co of free-
hold. or $1,200 of leaschold, and it provides that “no person shall be qualified
to be elected . . . reeve . . ., unless such person . . . has, or
whnse wife has, at the time of the election, as proprietor or tenant, a legal or
equitable freehold or leasehold, etc., rated in his own name, or in the name of
his wife, on the last revised assessment roll, etc.” It is evident, therefore, that
upon the assessment as it stands in the last revised roll for the township of
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North Marysburgh, the defendant has not sufficient property qualification,
But it is urged on hehalf of the defendant that as he had in fact such qualifi-
cation, except for what is claimed to be an error in the entry in the foll in not
having his name bracketed witls that of his father, that error should be recti-
fied, and the roll thus amended.

In making the assessment, the assessor carried with him a blank assess.
ment book, in which he made the entries in pencil. 'This book contains
columns, with headings and numbers, similar to those in the revised roll. It
was referred to as the “blotter.” It was not befure the Court of Revision and
contains no certificate as to correctness. In this blotter the entries regarding
the defendant and his father and their lands are the same substantiaily as
those in the revised roll. But the names are bracketed and the amounts
assessed against them are carried out in a total opposite the name of Frederick
Rose, of $3,050. The defendants afterward received a notice of assessment
n accordance with this. The assessor was nat ahle to explain how the vari-
ation between the form of assessment 1 the blotter and that in the revised
roll occurred. He sugygested that as his wife read to him from the blotter
while he transcribed into the revised roll the variation may have thus happened.

Assessment notices were produced for the years 1893 and 1894 in which
the form of assessment was similar to that in this “blotter.” But in the
roll of 1891, prepared by the defendant himself, when he was assessor,
the form of assessment was the same as that in the present roll ; the names
not bracketed.

In support of the defendant’s contention that I should now amend the
present voll, or consider the defendant’s qualification sufficient, notwithstanding
any errors in the zntries, the following among other cases are cited : Reg. ex -
rel, Lachford v. Frisell, 6 P.R. 12 ; Reg. ex rel. McGregor v. Kery 7 U.CL.J.
673 The Stormont Case,; Hodgins Election Cases, 21 ; In re Johnson and the
Corporation of Lambton, 40 U.C.R. 297. I have failed to find in these cases
authority for the defendant’s contention,

In ZLackford v. Frizell, the error or defect in the form of assessment
dealt with was simply that the name of the defendant (Frizell) instead of being
written under that of the tenant (Bowen) and bracketed with it, followed it on
he same line, and was also on the same line with the property assessed. Mr.
Dalton, Master in Chambers, correctly deals with the matter when he says (at
p. 13, 6 P.R.): “The defendant’s name, however, is written in  column em-
braced by the general heading ‘names of taxable parties, and that it was s0
written for the purpose of assessing him, is known from the other facts.”

Re Johnson and the Corporation of Lambton deals with a somewhat
similar defect, and certainly furnishes the defendant in this case with no further
assistance,

In the Stormont case it was held that a voter being duly qualified in other
respects, and having his name on the roil and list, but by mistake enteved as
tenant instead of owner, or occupant, or vice versa, was not thereby disfran-
chised, An apparently good reason for this would be found in the fact that
under the statute a tenant has just the same right to a vote as a freeholder, and
it could, of crarse, make no difference as to which character he should vote in,
80 long as he was properly qualified in either.




594 Canada Law Journal,

In McGregor v. Ker, two parcels of land were rated to the defendant with
his hrother William as occupants, and to him and his two brothers as * Wm.
Kev & Bros.” as owners,, There could be thus no doubt that the lands rated,
so far as appeared upon the face of the roll, were properly rated to William
Ker and the defendant, The only doubt was as to the sufficiency in value
arising from the uncertainty as to whether the defendant was a leaseholder of
one of the parcels, or a freeholder as to both. And as to this point he was
permitted tc offer evidence, This, of course, would require no amendment of
the roll, as the names were written opposite the description of the lands,and in
the same line, and the letters F and H in the proper columns ; the only question
apparently being as to which was applicable.

For tke relator the following, among other cases, were cited : Reg. ex rel.
Ford v. Cottingham, 1 ‘C. L.}, 2314 Reg. ex rel. Flustl. v, Semandie, 5 P.R,
19; Reg. tx rel Carroli v. Beckwith, 1 P.R. 278; Reg. ex rel. Hamilton
v. Piger, 8 P.R. 223,

These cases seem to show that the revised assessment roll is conclusive
as to rating : that although the candidate may have abundant property, if he
be not rated for such in his own name (or in that of his wife) it cannot avail
him. And see s. 65 of the Consolidated Assessment Act, 1892,

Now, to return to the present case. A moment’s consideration will show
that the mere bracketing of the names of the defendant and his father would
not answer, ‘The assessor could not have done this and have properly made
the declaration required of him as to the correctness of the roll, upon its com-
pletion. It would not have been true. The parcel assessed to the defendant,
the 235 acres, was his property--solely. His father had no interest whatever in
it. If the names had been bracketed as they stand on the roll, it would have
meant that they were joint owners of both parcels, and this would not have
been correct as toeither. The only way to rectify the assessment and show
proper qualification in the defendant would appear to be to leave the assess-
ment as to the 25 acres to stand as it is, separate from the other, and to amend
the entry as to the 1oo acres by entering the name of the defendant above
that of his father, placing the letter T. opposite the defendant’s name, and
carrying out the particular§ as to the property in the proper columns, as pro-
vided in the Assessment Act, and bracketing the names,

If itis in my power to thus amend the roll, in what respect would I not
have the power to amend i1 ? If I could do this why could I not aiso rearrange
or vary all the entries on the roll? In such case where would be the raison
d éire of the Court of Revision, and what force or effect would be left in s, 65
of the Consolidated Assessment Act, 1892¢ I think it much safer and more
nearly in accord with both the letter and spirit of the Act, as well as with the
authorities cited, to hold that I have no power or authority to amend the roll
as suggested, or to “ go behind” it ; and, therefore, I adjudge that the defend-
ant was not properly qualified as a County Councillor for the County of Prince
Edward, and order that he be removed from the office.

As to costs, it was pressed upon me that if I should consider myself
obliged to hold the defendant not qualified, as his want of qualification would
result from a mers error in entering the assessment in the roll, the defendant

T
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should not be required to pay costs, On considering the authorities, I find I
cannot adopt this view. The plaintiff has made good his contention ; and the
defendant could have disclaimed. And see as to this, the very pertinent lan-

guage of Cameron, J., in Clancy v. Melntosh, 46 U.C.R,, at p. 106,

I therefore
give costs to the reiator,

s
s e

DIVISION COURT.

—————

FIFTH DIVISION COURT—NORTHUMBERLAND AND DURHAM. .

——

KERR 7. RORERTS.

Chatlel morigage—Renewak .

Every statement made on the renewal of a chattel mortgage must show all
payments made on account of the mortgage since the date of the mortgage. It is
not sufficlent to state only the payments in the year to which the statement refers.

[Cosoura~KereHuM, Co. ],

Plaintiff and defendant were mortgagees of the same chattels ; defend-
ant, under a mortgage made in December, 188y, and plaintiff under one
made in February, :894. Both mortgages were made in good faith and for
valuable consideration. The plaintifi®s mortgage was duly renewed in 18gs,
1896 and 18g7.

Statements, duly verified and intendzd to renew defendant’s mortgage,
were filed in each year from 13go to 1896 inclusive. Payments were made on
defendant’s mortgage in 18go, 1891, 1892 and 18¢6, that in 18go being the
interest payable under the mortgage for that year. In the statements filed on
renewal, each of these payments was shown and credited, but in the statement
of the year in which it was made only. Thus the statement of 1891 con-
tained no reference to the payment made in 1890, and showed and
credited the payment made in 1891 only. The statement of 1892 con-
tained no reference to the payments made in 189c and 1891, and showed only
the payment made in 1892, The statements of 1893, 1894 and 1895 contained
no reference to any payments, and showed none ; and the statement of 1896
contained no reference to the earlier payments, and showed only the payment
made in that year, The siatements as to payments were in effect as follows :
In 189t and 1892, that no payments had been made except the
payment made in that year; in 1893 and 1894, that no payments
had been made since last renewal; in 1893, that no payments had been
made, and in 1896, that no naymznts had been made on account of the mort-

gage, except the payment made in that year. The mortgage account, in the
statements after 1891, is carried on from year to year 8s a continuous account,
balanced yearly, beginning in esch case with the balance or amount still
remaining due at the date of the former statement, and dealing only with the
charges and credits of that year, In the staterient of 1891 the account
began as follows : ® Principal, $150” A charge for interest for a year, and
another for costs of renewal, were added, and the payment of that year de-
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ducted, leaving a balance of $136 as the amount still remaining due. The
account in 18g2 began with that balance, described as “ Principal as per last
renewal, $136,” to which charges were added for interests and costs, and
the payment made in 1892 deducted, leaving a balance that was carried for-
ward as the beginning of the account in the following year. This process was
repeated in each of the succeeding years, except that, as already stated, there
was no credit or deduction in any year in which no payment was made, and in
. each statement the first item in the account was referred to as being the
balance shown by the previous statement. There was, also, in each of the
renewals from 1891 to 1896 inclusive a statement that the mortgage had been
previously renewed, mentioning the year or years in which it was so renewed.

In April, 1897, the defendant seized and sold the chattels under his mort-
gage, and received the proceeds, amounting to $135. The plaintiff sued to
recover those proceeds, claiming $100 and abandoning the excess, ¢ontending
that the defendant’s mortgage had not been legally renewed, and that it had
ceased to be valid as against him.

E. C. 8. Huycke, for the defendant,  The renewals comply with the Act,
and, as s. 11 of R.5.0. c. 125, (ss. 14, 17 of the Act of 1894 being re-enactments
of ss. 11, 14 of R.8.0, reference is made only to the latter) requires a statement
that manifestly covers only the preceding year, the statements under s, 14 will
be *in accordance with the provisions of s. 11,” if they also are each confined to
the transactions of the preceding year. In any case the earlier statement being
on file and open to inspection, and being referred to in the later ones in the
manner described, they should be read with the later statements, so that each
statement shall include all prior ones and show all the payments made ; also,
that as there was no fraud or improper motive on the part of the defendant,
and all the payments have been duly credited, the alleged error should not be
held fatal to the security.

There was no attempt to correct the s:atements under s. 15 of the Act
of 1894.

KETcHUM, Co. J.: The words ir s, 11, * And showing all payments made
on account thereof ” (which must be deemed to be incorporated in s. 14 by the
language of that section) and the words of the form, schedule B, “No pay-
ments have been made on account of the said mortgage,” or *The following
payments, and no other, have been made on account of the said mortgage,”
are plain, and cannot be judicially construed to authorize the omission of pay-
ments that have not been made within a year, and that, to satisfy the plain
requirements of the Act, every statement on renewal must show all payments
made onh account of the mortgage since the date of the mortgage. :

The earlier statements in this case cannot be read with, or in aid of, the
later statements, so as to supply the latter information required by the Act,
which they lack ; for (1) s. 14 requires “another statement.” that 1s, & separate
and distinc* statement from that required by 8. 11, and from any previously
filed under s. 14 ; (2) the earlier statements were not filed with the later ones,
or within the thirty days mentioned in 8. 14, and statements filed prior to the
thirty days mentioned are of no effect as renewals under that section: Bealy
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v. Fowler, 10 U.C.R, 382 ; Griffin v. McKensie, 46 U.CR. 93; and (3) if a
statement filed in one year could be re-filed with the statement of the follow-
ing year, it could not be read in aid of the latter, unless it was referred to in
the later statement in such a manner as to make it a part of that statement.
and the references to the earlier renewals and siatements contained in the
later ones, in this case, are sufficient to connect the earlier with the later as
parts of one statement,

Whilst admitting the good faith of the defendant, and the hardness of the
decision in his case, the object and purpose of the Act demand a strict con-
struction and observance of its provisions in all cases where a departure from
that course would sanction questionable methods, which, though innocent and
harmless in some cases, might in other cases be used for a fraudulent purpose ;
and where the statute expressly requires that certain information shall be given
in a statement, the omission of that information from the statemment, whether
intentional or otherwise, must be regarded as a material omission and fatal to
the validity of the staterient and of the security.

The defendant’s mortgage the:2fore ceased to be valid as against credi-
tors, and subsequent purchasers and mortgagees in good faith, in December,
1891. :

Judgment for plaintiff for $100 and costs. :

DProvince of Quehec.

SUPERIOR COURT.

DavibsoN, J.]

‘BELL TELEPHONE CO. w. MONTREAL STREET Ry. Co.

Electric street railway—Interference with operation of lelephone system —Use
of streets.

The defendant company was authorized by statute {Que. 34 Viet,, ¢, 45) N
to run its street cars by “ motive power produced by steam, caloric, compressed 5
air, or by any other means or machinery whatever” The plaintiff company
operated a telephone service worked by the earth circuit system. This was
interfered with by the defendant company, who had commenced to operate
their railway by electricity, and this action was brought to recover. by way of
damages, the cost to the telephone company of converting its system from the
earth circuit system to the McCleur or common return system, a change
necessitated by the operation of the street railway by electric power.

Held, 1. That the words *“ motive power produced by steam, caloric, com-
pressed air or by any other means or machinery whatever,” are broad enough to
include undiscovered as well as then known odes of operation, and therefore
included the operation of the railway of the defendant company by electricity,

2. The dominant purpose of a street being for public passage, any :
appropriation of it by legislative authority to other objects will be deemed to be
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in subordination to this use, unless a contrary intent be cleart- expressed ; and
therefore a telephone company having no vested interest in ur exclusive riyht
to the ground circuit or earth system as against a railway company incorpor-
ated by statute, can not recover by way of dumages the cost of convertiny
from such-a system to some other system which would not be interfered with by
the use by the railway company of electric power.

Geoffrion, Q.C., for plaintiff.

Beigue, Q.C., and Lafleur, for defendant.

~Canada Law Journal.

LORANGER J.] .
Rascont v City OF MONTREAL.

Municipal law—Early closing by-l aw— Penally and smprisonment.—Discrin: -
nating by-law—Freedom of commerce—Regulation of working hours .+
shop-keepers.

By c. 50 of the statutes of 1894 of Quebec every municipal council .
a city or town was authorized to make by-laws ordering that during certan
hours, to be fixed by the by-iaws, the stores of one or more categories shall
be closed ard remain closed ; but no penalty was prescribed for the infraction
of such by-laws. In accordance with the above statute the defendant corpr-
ration passed a by-law ordering the closing of stores during certain hours in
the evening, but it excepted from the operation of the by-law those stores,
among others, wh re fruits, confectionery. tobacco, or retail liquors were sold.
The by-law provided u penalty not to exceed $4o for its infraction, orin default
of payment, to imprisonment for a term not exceeding two months, The
plaintiff, who carried on a grocery business, and sold in his store fruit, tobacco
and liquor by retail under a government license, applied to quash the by-law.

#eld, that the statute (Que. 1894, c. 50) not having authorized municipal
councils to impose a penalty, with imprisontment in default of payment, for
infractions of the by-laws ordering the closing of stores, the provisions of the
by-law in question which ordered such penalty and imprisonment are ultra
vires the defendant corporation ; that the provisions of articles 140 and 141 of
the city’s charter (Que. 1889, c. 79) by virtue of which the defendant assume
this power, do not apply.

That in the absence of express statutory provision, municipal corporations
cannot impose pecuniary penalties, and imprisonment in default of payment,
under the authority of by-laws,

That the by-law in question is arbitrary and oppressive, and moreover
makes an unjust discrimination between different classes of tradesmen selling
the same articles, and orders, without just cause, the closing of stores at hours

‘when trade can be carried on without contravening any police regulations
respecting order, health, morals or public well-being ; that it restrains freedom
of trade; and.that the by-law ought therefore to be held null and void.

Dupuis and Swussier, for plaintiff.

Roy and Ethier, for defendaat.
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QUEBEC ADMIRALTY DISTRICT.

ROUTHIER, Loc.].] ' - [Angust 3.
BELL TELEPHONE COMPANY 7. THE “ RaPID.”
Trespass—Inlerference with submarine cable— Notice—Damages.

By a regulation passed by the Quebec Har.uur Commissioners in 1895,
and subsequently approved by the Governor in Council and duly published, the
Commissioners prohibited vessels from casting anchor within a certain defined
space of the \aters of the harbour. Some time after this regulation had been

. made and published the Commissioners entered into a contract with the plain-

“tifs whereby the latter wr  empowered to lay their telephone cable along the
bed of that part of the hi our which vessels had been so prohibited from
casting anchor in. No marks or signs had ‘een placed in the harbour to
indicate the space in question. The defendaat vessel, in ignorance of the fact
that the cable was there, entered upon the space in question and cast anchor.
Her anchor caught in the cable and in the efforts to disengage it the cable was
broken.

Held, that she was liable in damages therefor,

C. A. Pentland Q.C. for plaintiffs.

A. H. Cook and Chas, Dorinn, for the ship.

Province of Mew Brunswick.

SUPREME COURT.

McLeon, J. |
In Chambers, | [Sept. 13.
Ex pARTE HAYDEN, IN RE AMLAND.

Practice— Absconding Debtors Act, Con. Stal., ¢. gq—Affidavils of witnesses,

It is not sufficient that the affidavits of the witnesses in verification of the
departure of a debtor under the above Act, swear that he has departed. Facts
must be stated showing that his departure was with intent to defraud his cre-
ditors. Supersedeas granted. i

C.J. Coster and ). Mullin, for the debtor.

H. A, McKeown, cnotra.

BARKER, I..}

In Equity. [Sept. 21,

FisHER w». FISHER.
Practice --Order for appearance—Publication—53 Vict. ¢. ¢, 3. 16,

On a motion it a partition suit to take the bill pro confesso, it appeared
that an order for the appearance of some of the defendants by pu'dication
under §3 Vict,, c. 4, s. 18, was published in each number of the Royal Gauette
from the 12th of May to the 7th of fuly, inclusive of the issues of both dates,
Held, that the Act had been complied with in respect-to the timty of pub-
lication. o

Cockéurn, for the plaintiff.
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SAINT JOHN COUNTY COURT.
FORBES. J. —
In Chambers, % ' [Sept. 0,
MYERS z. NORTO

Practice—Title of Court—The Cornty Courls Act, 60 Vict., ¢. 28.
Heid, that under above statute the Court must be described as * e
Saint John County Court,” and that a writ of capias describing the Court oy
the former title, * The County Court of the City and County of Saint Jol-n?
was irregular, but might be amended.
W. H. Trueman, for the plaintiff.
D, Mullin, for the defendant,

. Province of Danitoha.
QUEENTS—BENCH.

TayLow,C. J.] [Oce s,
.GRAY 7. MANITOBA AND NORTHWESTERN RAILWAY,
Examination of judgment dedlor—-Queen's Bench Act, 1895, Rule ;33— a

examinalion of non-resident— Practice.

An application was made in this case for a special order for the examina.
tion of certain officers of the defendant company who reside out of the juns.
diction of the Court under Rule 733 of the Queen’s Bench Act, 1895, with the
view of ascertaining the names of the stockholders, and other information to
enable the plaintiff to realize the amount of the judgment recovered by him
agairist the defendant.

Heid, that the Rules do not provide for the case of the c.amination of
any pe:son for such purposes outside of the jurisdiction of the Court.

His Lordship, however, whilst refusing the application, did so without
costs, admitting that a good deal might be said in favor of making the order,
and suggested that the question was of sufficient importance to obtain the
opinion of the full Court upon it. .

Wilson, for plaintiff.

Zuyper, Q C., for defendant.

TAYLOR, C.J.] [Oct s
BELL v. McCALLUM.
Breach of promise of marriage—Jury—Assessment of damages,

This was an action for breach of promise of marriage, and, interlocutory
judgment having been signed in default of defence, the record was entered for
the assessment of damages by a judge sitting on Tuesday under Queen’s
Bench Act, 1895, Rule 162

Section 40 of the Act requires that an action for a breach of promise of
marriage should be tried by a jury unless the parties in person or by their
sulicitors or counscl expressly waive such trial,

Held, that the damages could not be assessed without a jury, although
there was no defence.

A. Howden, for the plaintiff,
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TAYLOR, C J.] [Oct. 8.
Apams v. HockIN,

Real Property Act~—Caveat—Description of land — Statement of inlerest
claimed,

This was an appcal from an order of the referee directing the trial of an
issue under the Real Property Act. '

In the caveat-..'s petition his name was given without any address or
description, and a statement of facts on which he relied was given, from whick
it might be inferred what interest or title he claimed in the lands, but the
petition did not state specifically what estate, interest, or charge he claimed as
required by Rule 1 of Schedule R, -

The land was described in the caveat and petition as “ Lot 32 in block 135
as shown upona plan of Oak Lake, being a sub-division of the north-half
of section 23, in Township g, range 24 west of the principal meridian of
Manitoba.”

Heéld, that this description was vague and indefinite, that the caveat did
not comply with the statute as it did not contain an accurate description of
the land, and that the petition was defective in not stating specifically what
estate, interest, or charge the caveator claimed.

Jones v. Simpson, 8 M.R. 124 ; McArthur v, Glass, 6 MR, 224, and
Martin v. Morden, 9 M.R. 565, followed.

Appeal allowed, order of Referee reversed with costs, and petition dis-
missed with costs.

Clark, for ~uveator. '

Patterson, for caveatee.

Book. Meviews.

Llustrative Cases in Crisninal Law, with analysis and citations, hy JAMkS
Pa:GE, MAA., LL.M,, Professor of Law in the University of Minnesota :
1897, Philadelphia, Rees, Welsh & Co. : Toronto, Canada Law journal Co.

This is the first volume of a series to be known as the Pattee series of
illustrative cases, designed to present the fundamental principles of the
branches of law considered by reference to, and discussion of, the facts as
shown in an actual decided case. The book is intended mainly for students,
and with the exception of four English cases, is devoted wholly to decisions
within the United States.

Game and Fisking Laws of Ontario, a Digest, by A. H. O'BrigN, M.A,,
barrister-at-law, Assistant Law Cle- % of the House of Commons, author
of “The New Conveyancer,” etc. Third edition, 1897, Canada Law
Journal Company, Toronto.

. Every branch of the law has its own text book, and Mr. O'Brien has the
field to himself in the difficult task of digesting the law respecting fish and
game, and reconciling the conflicting and apparently consicting fishery laws
of this Province and of the Dominion. The woik is a digest of the whole
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law, Provincial and Dominion, with references to the various statutes and
Orders in Council. The Digest is issued under the authority of the Onturio
Fish and Game Gommiissioners, and also has the approval of both the Ontario
and Dominion Governments, The price (25 cents) is not great, in view of the
prevailing prices of law books.

Probate Reports Anmotated, Vol. I, comprising recent cases decided in the
: United. States on points of Probate an, reported in full with extended
) ' notes and references ; by FRANK 5. RiCE, EsQ, author of * America,
Probate Law,” etc. 8co pp.; Toronto, Canada Law Journal Co., soir
i Canadian agents. Price $6. ..
; The plan of this new series of reports is to give an annual volume .con.
taining the cream of probate law,mand by excluding cases that suggest only
the simpler forms of testamentary law, to devote more space to the complexitier
of the more difficult questions of probate litigation. A most valuable featur.
is that the various decisions are annotated by the editor and references given
. and discussed, so that the series will form not only a set of reports but a com.
. plete symposium on each point of Jaw in question as the cases appear.

General Dz;g'e..vt, American and English (annotated), vol. iil,, N. S, 1897,
Rochester, N Y : Lawyers' Co-operative Pub. Co. Toronto: Canada:
Law Journal Co.,-agents for Canada

This very excellent digest covers the reported decisions of each State and
of the Federal Courts of the United States and the English cases from
January to July of 1897. A new feature characterizes the present volume by
the addition to the more important abstracts, references to the cases over-
ruled, followed or Cistinguished, which makes it possible at once to estimate
the value of the citation in other jurisdictions A further editorial annotation
gives a reference to other uncited decisions on the same line. By thus incor-
porating the older decisions as they are questioned or followed from time.to
time, the editors thus aim to make the * General Digest” a complete ency-
clopedia of American law from the earliest decisions to the present, as an
incident to the semi-annual digest of the current cases.

In addition to the permanent volumes, quarterly advance sheets are sup-

. plied to subscribers without extra charge.

Flotsam and Jetsam.

THE NEW WOMAN AGAIN.

The New Woman, who has not been very much en evidence for the past
few months, has reappeared. This time she is a literary Cassandra, enstaved
by poverty in the menial service of pot washing, and consumed with yea:ning
to zend her bonds. '

At Shoreditch County Court, before Judge French, Q.C., a domestic ser-
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vant named Ada Wilton claimed £2 6s. 8d. for a month’s wages, and another
month’s money in lieu of notice from Mrs. Stallbrass, of Graham Road, N,

* The defendant denied liability, saying that the girl only stopped a week, and
was always reading and writing.
 Judge—Why should she not read ? :
Defendant—And neglect her work? Oh, my, | wish you had had her for
a week. 1 was to pay her £14 a year. Just listen how she treated me. I told
her to cook some steak for the children when they came home from school.
_At one d’clock 1 went into the kitchen, The frying-pan was on the fire red
-hot, and the steak was in the pantry. (Laughter.)
- Plaintiff—That is not true.

" Defendant—Oh, you wicked girl. Were you not busy writing a novelette ?

" Plaintiffi~What if [ were? I did not neglect your work.

- «Defendant—I saw the beginning of it. The title was, “The Vengeance
of the Viscount” (Laughter.)

Plaintiff—And a good title too. (Loud laughter.)
- Defendant—And what did you say when I spoke to you? .
. " Plaintif—Spoke! Do you call it speaking? You uttered shameful
imprecations.

. Defendant—Eh, what?.

+ Plaintifi—Oh, of course, you don’t understand. (Laughter.) VYou swore,
Did I not tell you [ had been used to ladies? At the end of my month I
wasto go. I would not stand a woman who did not sound her “h's.”

Defendant—Your Honor, she was most insulting, She used to sniggle
-when I spoke. She used to say, “ Please speak English. I don't understand
Whitechapel,” (Laughter.) She spilt a bottle of ink over the breakfast table.
cloth., When I asked her about it she said she had an dea in ler head and
was bound to write it.

. Plaintif—And I am not going to miss ideas !

. Defendant—When I told her to go she said she did not care ; she would
leave there and then, She said she had found a publisher, and she would heat
Marie Corelli,
~ Plaintiff- -1 never used such slang. 1 said I would outvie Marie Correlli,
[ bave found & publisher, Wheu I have saved enough money they will print
my book. No more caps and aprons for me then.

Judge—Will you give her the month’s money without notice ?

. " Defendant— Yes, with pleasure. Let her be as writer-fied as she likes.
. Plaintifi—-I'l take it. \When my novel is publshed she can have it back.

t - A good story is told of a Glasgow baillie on the occasion of a witness
‘Being sworn before him. * Hold up your nght arm,” commanded the lineal
descendant of Baillie Nicol Jarvie. “ I canna dae’t,” said the witness. “Why
not?” *Got shot in that airm.” “ Thea hold up your left.” * Canna dae that
either-—got shot in the ither airm, too.” “Then hold up your leg,” responded
the irate magistrate ; * no man can be sworn in this Court without holding up
something.”
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LAW SQOCIETY OF UPPER CANADA,

. THE LAW SCHOOL.

Prineipal, N, W, Hovles, Q.C. Lec/urers, E. D, Armour, Q.C.; A. H.
Marsh, B.A, LL.B., Q.C.; John King, M.A,, Q C ; McGregor Young, B.A,
Exanminers, R, E. Kingsford, E. Bayly, P. H. Drayton, Herbert L. Dunn.

' NEW CURRICULUM,

FIRST YEAR. —General Jurisprudence..— Holland’s Elements of Juris-
prudence. Contracts,—Anson on Contracts, Kea/ Property—Williams on Real
Property, Leith’s edition. Dean’s Principles of Conveyancing. Comnion
Lazn-—Broow's Common Law, Kingsford's Ontario Blackstone, Vol. 1 (omit.
ting the parts from pages 123 to 166 inclusive, 180 to 224 inclusive, and 391 to
445 inclusive). Kgwify.—Sneil's Principles of Equity, Marsh's History of
the Court of Chancerv., Statule Law.—Such Acts and parts of Acts relating
to each of the above subjects as shall be prescribed by the Principal.

SECOND YEAR—Crimina! Law.—Harris's Principles of Criminal Law,
Real Property—Kerr's Student’s Blackstone, Book 2. Leith & Smith’s Black-
stone. fersonal Property.—Williams on DPersonal Property. Contracts.—
Leake on Contracts, Kelleher on Specific Performance.  Tor#s.—Bigelow on
Torts, English edition, #gurty.—H. A, Smith's Principles of Equity. Kvi-
dence.—Powell on Evidence. Constitutional History and Law.—Bourinot's
Manual of the Constitutional History of Canada. Todd’s Parliamentary

. Government in the British Colonies (2nd edition, 1894). The foliowing por-
tions, viz : chap. 2, pages 25 to 63 inclusive ; chap. 3, pages 73 to 83 inclusive ;
chap. 4, pages 107 to 128 inclusive ; chap. §, pages 155 to 184 irclusive ; chap.
6, pages 200 to 208 inclusive ; chap. 7, pages 209 to 246 inclusive ; chap. 3,
pages 247 to 300 inclusive ; chap. g, pages jor to 312 inclusive; chap. 18, pages
804 to 826 inclusive. racte. am})l’mcedure.——Statutes, Rules and Orders
relating to the jurisdiction, pleading, practice and procedure of the Courts.
Statute Law.—Such Acts and parts of Acts relating to the above subjects us
shall be prescribed by the Principal.

THIRD YEAR.--Contracts.—Leake on  Contracts.  Real Properiy.—
Clerke & Humphrey on Sales of Land. Hawkins on Wills, Armour on
Titles. Criminal [.aw.—Harris's Principles of Criminal Law., Criminal Sta-
tutes of Canada.  Egwity—Underhill on Trusts, De Colyar on Guarantees.
Torts.—Pallock on Torts,  Smith on Negligence, 2nd ed. Ewvidence.-—Best
on Evidence. Commerciul Law.—Benjamin on Sales. Maclaren on Bills,
Notes and Cheques. Private nternational Law.— Westlake's Private Inter-
national Law. Construction and Operation of Statutes.-—Hardcastle's Con-
struction and Lffect of Statutory lLaw. Cawradian Constitutional Law.—
Clement’s Law of the Canadian Constitution. Practice and Procedure.—
Statutes, Rules and Orders relating to the jurisdiction, pleading, practice and
procedure of the Courts. Stafufe Law.—Such Acts and parts uf Acts relating
to each of the above subjects as shall be prescribed by the Principal.

Nork.—In the examinations of the Second and Third Years, students
are subject to be examined upon the matler of the lectuves delivered on each
of the subjects of those years respectively, as well as upon the text-bocks and
other work prescribed,




