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A Summary of the legislation of the last session of the

Otario Legislature has to stand over until next number for
Want of Space.

.The honor of knighthood has just been conferred on the
ef Justice of Common Pleas, who will now be. known
2; it William Meredith. This title was some time ago
°red to Chief Justice Hagarty, Chief Justice Armour 9:nd
ancellor Boyd, but they did not, for personal reasons, tl.nnk
Toper to accept the distinction. Whilst the degree of Knight
seacheIOr does not mean much in these days, al}d titles do n}(l)t
clsm Very appropriate to the Western hemisphere at t (ei
C >¢ of the Igth century, it is almost a pity that these learn§
Riefs (than whom none are more entitled to the honor) did

accept the title as appurtenant to the honorable positions
%Y occupy,

THE ¢ OURSE OF STATUTE REVISION IN CANADA.
“ Whe

. . . : s of the
lay ang N an acquaintance was one day exclaiming against the tediousnes
w

i ; the

law jg'yp 048 Partiality .+ Let us hear, sir,” said Johnson, “*no general abuse :
is th y .—*' Let us hear, sir,” sai ] , o ce for the

be € last resyl¢ i ting upon human experienc
Nefit of the pub]ic,’?f human wisdom acting up BoaWELL'S JOHNSON.

i‘:hnew revision of the general statutes, upon the ledslfilj_
Whicy, depends the general welfare of the'coun'try, an Lin all
» almost entirely, criminal justice is administered 11

® Provinces, cannot fail to be of interest to the Pf"f.esm?'_
Overe ecessary Act has recently been passed by whl?;i’t):.
; Rorin.Council may appoint three or more comm o,

© Collect, classify, revise and consolidate the Public
Sta‘t“tes of Canada, and submit a report of what they

of ¢ one, which will be in effect the Consolidated Statutes
anada, 1896.
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A brief reference to the original sources of 1aw in Canad?
'fmd to the history of the previous revisions of the statute®
in the various provinces, will not be without value. ..

_ The sources of our Canadian laws are briefly as follow®
FlrSt}Yy in the periods between the conquest of the variot®
provinces and the issue of commissions from the Cro¥%.
th'e'Governors, the country was governed by martial 1aW .
military tribunals, with recourse to the law of the conquere
people where the military law was wanting, or on questio’
without its jurisdiction ; secondly, the regular commissione’
and instructions of the Governors of the various province®:
supplemented, in the case of Ontario and Quebec, by & Roy?
Proclamation : and, thirdly, the ordinances passed thereunder
and the laws enacted by the Legislative Assemblies calle
together in pursuance thereof, or erected pursuant to acts ©
the Imperial Parliament. Thanks to Todd, Bourinot a
Houston, the documentary history of our law is clear enough:

. The source of the lex scripta in each of the vario® P*
vinces of the Dominion may be briefly enumerate
follows.: In Nova Scotia, Governor Cornwallis’ commissio? %11
17495 l‘n New Brunswick, Governor Carleton’s comrniSSion 2
1784 ; in Prince Edward Island, Governor Patterson’s coiﬂ:
mission in 1769; in Quebec and Ontario, the royal proca%s
mation of 1763 ; in British Columbia, Governor Blansha
commission in 1849; and in Manitoba, the Canadian A% 20
Vlc?.,_ ch. 3 (1870). A useful reference can be made to ¢
earlier chapters of Mr. J. G. Bourinot’s book, which ar® ve .
c} ear, for a more detailed account of the introduction of Eﬂ'g;-
lish law into Canada. It will be noticed that in the O™ _
sions to the Governors of the other provinces, there is 00
press provision introducing the law of England intd® the ne'o
colony, as was held to be the case in Quebec and ntarls
from the wording of the proclamation of 1763 ; and it see”
rather as if it was intended that legislative assemblies Sho‘;ld
‘pe, as soon as possible, called together, and that they sholaw
introduce into their respective provinces such part of ? 110
of England as they might consider necessary or ben® Clf,lié‘-"
the country. On the following dates legislative assem




The Course of Statute Revision in Canada. 385

—

Were constituted in the various provinces: Nova Scotia,
1758 ; New Brunswick, 1784; Prince Edward Island, 1773;
Quebec ang Ontario, 1792, and British Columbia, 1856.

The results of all the ordinances passed by the early
Sovernors in their legislative councils, together with the sub-
“Squent legislation after the grant of representative govern-
Tent, are summed up in the first revision of the laws of each
% the p rovinces, which took place on the following dates;
IS;)Va Scotia, 1767 ; New Brunswick, 1823: Prince Edwa.rd
Isand, 1862 ; Ontario, 1843 ; Quebec, 1845, British Columbia,

71 and Manitoba, 1880.

A short review of all the revisions of the statutes, in each
rOvince and in the Dominion, may present some points of
1Storjca] interest.

" NOVA SCOTIA.
The p rovince of Nova Scotia has had eight revisions in all.
Confi-rSt revision of 1767, made by Chie.f Justice Belcher,
rst ‘:)lns a revision of all the Acts passed since 1758. As the
0ok published in Canada was printed in 1765, no very
g{eat df’la}’ occurred before the newly-imported art was em-
°Yed in the service of the law.
r Second revision of 1784, made by Henry Newton, Alex.
ymer, John Cunningham, Thomas Cochran and John Geo.
:t € also covers all the legislation between 1 758 and the
© of its publication.
hird revision of 1805, containing the Acts from 1758,
yeain the Legislative Assembly was constituted, up to the
N 1804, was prepared by John Uniacke, Esq., the A'.ctorney«
emj ®fal of the province, and a man of much learning and
is ence in Nova Scotia. Useful reference may be made to
ref Teface in which he makes a characteristic comment on the
os ch ReVOlution, which might serve as a model defence of
Sounedpnn?iples of religion and morality which form the only
POSSiblbaSIS of law and order, and which should, as far a?
hejy ¢ guide the actions of governments as well as o
een Citizens, I quote from the first page : .“ It has
art our misfortune to live at a period during which every
48 been used to destroy the principles of true religion,
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ant.l to subvert the rules of civil government. The Christia?
religion, which is our sure guide to the worship of the
true God; the allegiance of subjects to the king: the
na'tural love of our country ; the union of husband and
wife; the duties of parent and child; the affection of bro-
thers and sisters, and the attachment of friends and Coun'tf}"
men have been, by impious and wicked men, styled Pf"judlces
originating in the human mind from the errors of a false ed®”
cat%on. It has been our lot to see those venerable PrinCiples’
which our forefathers considered fixed as firmly as the pillars 0
the earth, shaken to their basis, and the fundamental rules ©
human happiness scoffed at and ridiculed in the F“ﬂ’licatlons
of artful men, who have proved themselves the enemies ©
the human race, Works of this kind have been circlllat_e
far and near, and the opinions of those men propagated wit
@ true fana.ttic zeal. To give the name of a revolution the
;vents w}nch have sprung from those novel doctrines, .Wou

¢ applying a term too feeble to comprehend the norrid 27
Sangulnary actions of the apostles of liberty and equahty'
Th(.ill‘ deeds have produced a convulsion in human ﬂature
which has been accompanied with a degree of atrocity ®
dreadf.ul, that it may be reasonably doubted whethet 0111
posterity will give credit to the pages of history which sh?
record the wonderful events that have happened within
compass of a few years. I think I do not exaggerate WP
say that those diabolica] principles, during the short per1o 4
advert t.o, have produced to the v;orld more human wicke s
ness, distress and misery than any equal space of time b

exhibited in the i : ”
Later o > Previous history of man. ‘ . favor of
gives a very earnest exhortation in 12V 1y

i);aj:ness and zeal in obedience to the law. He Says;"ach’
ay can we more effectually manifest our love and & i
ment to the King than 1 y

y punctually obeying his laws. {0

nged:;ty Of. an English subject, in this respect, not merely .
Prolx(r)itzls ;f others ; for this purpose our Constitution has wle

ed that all men, high and low, are in some $ ap 55

other called to assist in the execution of the 1aw$ som®
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Justices of the peace, others as jurors, constables, or ir} an
endless variety of different offices and stations. The w1se§t
and best of kings, with all the state offices appendant to his
igh rank and station, would, without such help, be unable to
®Xecute our laws. . . . If apathy pervades the minds of
the people as to the execution of the laws, and if they see
them violated and broken, without any exertion to bring
Offenders to justice, the virtues of the King, the wisdom and
"Ntegrity of his judges, and the honest zeal of his public
Officers, will have but a small effect, when the people do not
€selves co.operate.”

e cannot too favourably comment on this statement of the
fiuty of the citizen to aid in insuring obedience to the law. It
ls'. Moreover, too often forgotten that if the law be not in accord
With the wishes of the great body of the people, there is

anger that they will not assist in enforcing it, and will even,
Perhaps, assist in v'iolating it, until it becomes a dead letter
“d a reproach to the government which imposes it upon an
unwilling people.

is revision is called the Statutes at Large, and is not,
:,l? " are the two previous compilations, referred to as re-

Slons, though all of them were such in fact.
Fourth revision (R.S.N.S., first Series, 1851) was pre-
Pareq by the following Commissioners: Messrs. William
oung, J. McCulley, J. W. Ritchie and Jos. Widden.
j F.ifth revision (R.S.N.S, second Series, 1859). The Com-
n 18sioners were Messrs. Martin, J. Wilkins, afterwards Attor-
V-General of the Province, W. A. Henry, and James R.
Mith, ¢,
sio Sixth revision (R.S.N.S.., third Series, 1864). Comx.nis-
to ners, Messrs. Stewart Campbell, Q.C,, Charles F. Haring-
% Q.C,, and Hiram Blanchard, Q.C.

-S.eventh revision (R.S.N.S., fourth Series, 1873); p9m-
anl:lsloners’ Messrs. Alonzo J. White, Henry C. D. Twining
EJ_ameS W. Johnston. '
sio Ighth revision (R.S.N.S., fifth Series, 1884). Commis-
bers, Messrs. Otto S. Weeks, James W. Johnston, and J.

Uberforce Longley.
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NEW BRUNSWICK.

The first revision of 1823 contains all the Acts passed from

the year 1786, when the first session of the ProvinCl""l
Assembly was held, up to the year 1820.

Second revision of 1838, prepared by Mr. George F. S. Burtot
covers all the legislation in the province down to the year 18.36'

Third revision of 1854, was prepared by the following
Commissioners : Messrs. W. B. Kinnear, J. W. Chandler af
Charles Fisher; the firstnamed being the Solicitor-General ©
the province. The Act authorizing the consolidation of tt.le
statutes gives power to the Commissioners to summon wit-
n.esses and examine them on oath, and to require the prOdl.lc-
tion of all books ang documents of any of the provincid
courts: a very wide-reaching power indeed.

In the report of the Commissioners will be foun
determined attack on the maxims of equity, the fictions of the
law, the old forms of action and pleading and other subter
fuges by which a well-intentioned judiciary in early times sue
ceeded in dealing out justice to the people in spite of the
hardships which would have resulted from a rigid enfofcemf-nt.
Sf the written law of the land. 1 quote from page Vi

We are already prepared to assert the necessity of extens‘we
Ch?.nges In the whole law procedure of this province.
think the practice of the law must for the future be found®
more on the principles of common sense than on ancient .pre'
cedent ; that it is time to abolish a system by which ﬁct101‘1i
seem too often to have been considered unavoidable in % ©
:c‘hat tru.th and justice might be reached ; that the old maxlmé

In ﬁC{wne Juris subsistis equitas,” whence have sprung all th
subtleties of the action of ejecément and many other modesf
of. Procedure, can no longer be considered the perfection o
wisdom.  We do not think that the man who seeks ju
should be driven from one form of action or court to an¢
or that a judge of any court should ever be so painfuny
ated as to declare a party to have the right, but consiste
with precedent find it impossible to afford the remedy.”

A short quotation from Maine’s Ancient Law shows 2

. . . bod
one way in which legal fictions have resulted beneﬁClallly '

d aVefy

v

thet
sity-
ntly

¢ Jeast

sticé
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zltle development of the law. “It is not difficult to under
toand “{hy fictions in all their forms are particularly congen.lal

the infancy of society. They satisfy the desire for im-
f;ZVement’ which is not quite wanting, at the same time t}_lat
is a)ly do not offend the superstitious disrelish for cl?ange which
the waYS. present. At a particular stage (.)f social -p.ro'gress
lawy are 11.1Va1uable expedients for overcoming the r1g1d1ty. of
wh" and, indeed, without one of them, the fiction of adoptxgn

iﬂ;Ch permits the family tie to be artificially created, it 18
frOH;:u.lt to understand how society would ever have escaped
Civilj its swaddling clothes and taken its first step towards
affecltz ation. We must, therefore, not suffer ourselves to be
Wher, ed by the ridicule which Bentham pours on legal fictions
ent ever he/meets them. To revile them as merely fraudu-

istol.s to betray ignorance of their peculiar office 1n the

rical development of law.”

'Ir.l another place, also, he says: «No institution of the
E:lr:sltlye world is likely to have. been prc?served 'to our (.1ay,
naturS it has acquired an elasticity foreign to 1its original

e through some vivifying legal fiction.”

Fourth revision of 1877. The Commissioners were
anzssés' Charles N. Skinner, Q.C., Frederick E. Bar}<er, Q.C,
the ; dward L. Wetmore, with Mr. Geo. W. Burbidge, now

Judge of the Exchequer Court of Canada, as secretary.

PRINCE EDWARD ISLAND.
Prince Edward Island has had but one revision, in 1862.
Pas: a chronological revision merely, and contains all t'he Acts
®d from the year 1773, which remained in force in 1862.
2 Commissioners were Messrs. Edward Palmer, John
OngOrth and William H. Pope. The subsequent Acts
N to 1868 were revised and published in a third volurr.le
One:SSsrs. Edward Palmer and Joseph Hensley, t'he commis-
appointed for the purpose. No later revision has been

Magda :
de in the province.

It §

R QUEBEC.
eVisions in the Provinces of Quebec and Ontario are more

e .
1i TeSting than in the other provinces, because more com:
p lcate d.
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First revision of 1845 (Revised Acts and Ordinances of
Lower Canada, 1845), contains all the Ordinances and ACtS
bassed since the establishment of civil government in the
province, which remained in force in 1841, the date of the
union of Upper and Lower Canada.

The Commissioners were Hon. Messrs. Ogden and Day,
the Attorney and Solicitor.General of the province, and
Messrs. Buchanan, Heney, and Wicksteed, the last-namfaq
still taking an active and intelligent interest in public affairs
at ninety-four years of age. ‘

This revisibn was, in one respect, peculiar, for, as pOinte.d
out in the fourth report of the Commissioners appointed 1
1883 to consolidate the Quebec statutes, it never had th,e
force of law, but was a mere compilation authorized by publi€
authority,

Second revision of 1861 (Consolidated Statutes for Lower
Canada, 1861). The Commissioners, Messrs. Antoine Polett®
Q.C., Gustavus W. Wicksteed, Q.C., Andrew Stewart, QG-
Thomas J. J. Loranger, (.C., Robert Mackay, and George D°
Boucherville, were appointed about the same time as$ the
Commission to revise the Upper Canada Statutes.

Third revision of 1888 (Revised Statutes of Quebe®
1888), sole Commissioner, Mr. T, J. J. Loranger, Q.C. His
fourth report contains a very remarkable discussion of the
powers of the Federation as opposed to those of the .Pro-
vinces, and the following synopsis of his conclusions, which
duote from page 23, was compiled in the form of a series
maxims by which to interpret the British North America A%

“1. The confederation of the British Provinces was
result of a compact entered into by the Provinces and thﬁ
Imperial Parliament, which, in enacting the British Nort
America Act, simply ratified it, o

“2. The Provinces entered into the federal union Wit
their corporate identity, former constitutions, and all "heli
legislative powers, part of which they ceded to the Fedefar
Parliament, to exercise them in their common interest and f(;t
purposes of general utility, keeping the rest which they le

.

: . } ‘ncia
to be exercised by their legislatures, acting in their provinc
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*Phere, according to their constitutions, under certain modifi-

Cations of form, established by the federal compact.

‘3. Far from having been conferred upon them by the
federa) government, these are the residue of the old powers,
o4 far from having been created by it, it was the fruit of
their association and of their compact, and it was created by
them,

“4. The Parliament has no legislative powers beyond
those which were conferred upon it by the provinces, and
e are recognized by section g1 of the British Nort.h

Merica Act, which conferred upon it only the powers therein

mentioned, or those of a similar nature, ejusdem generis. .

“5. In addition to the powers conferred upon the legis-

lé}tures by section g1 and section g2, their legislative jurisdic-

ton €xtends to all matters of a local or private nature, and
Lomitted cases fall within the provincial jurisdiction if they
ouch the local or private interests of one or some of the pro-

VInces only; on the other hand, if they interest all the pro-

Vinces, they belong to Parliament.

t “6. In case it be doubtful whether any special ma.ttt?r
>uches all, or one, or a few provinces only, that is to say, if .1t
© of general or local interest, such doubt must be given in

Cé:)vor of the provinces, which preserved all their powers not

nlerreq upon Parliament.

“7. In the reciprocal sphere of this authority thus ac-

Wledged, there exists no superiority of Parliament over

Viz PTovinces, but subject to Imperial s.overeignty the;lstfc lf);'g

is ©€S are sovereign within their respective spheres, an

abso.hue equality between them.” o

wardhls Isa very remarkable statement. The‘ tendhenc;y o

tio S wldening the provincial powers, resem.bhng the gked

" for State Rights in the United States, is more mar
inan m?,y be considered sound by federalists. For 1nstz.1nc.e,-

. the sixth maxim it is stated that in cases where the juris

kno

ict; ‘
ln\cltlon over any subject matter is doubtful, « such d(;)u;)li
e'St be given in favor of the provinces, which pres.erve by

T Powers not conferred upon Parliament.’ This wou
Act, which

€ .
M to directly controvert sec. g1 of the B.N.A.
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. . . 1
gives to Parliament power to make laws *in relation to a.ls
matters not coming within the classes of subjects l?y thln
Act assigned exclusively to the legislatures of the provinces.

ONTARIO.

The first revision of 1843 (Revised Statutes of UPPe;
Canada, 1843), was prepared by Chief Justice Robinson an
Mr. Justice Macaulay and Messrs. W. H. Draper, Q.C,, .and
John H. Cameron, Q.C. 1t contains all the Acts passed Sll‘lce
1792, the date of the establishment of Upper Canada, Wh}Ch
remained in force in the province at the time of the union
with Quebec in 1841. The Public Acts are not consolidalte('1
according to their subject-matter, but are printed chronolog}-
cally, with notes showing the Acts repealed, amended, becom®
obsolete, ctc. The Private Acts, however, are arranged n
groups according to subject-matter, as in more recent
revisions.

On the first page of their report appended to the ﬁrs;
volume, the Commissioners refer to *the great frequenC): o
changes in legislation which distinguishes the present age,” 5°
that this instability in our statute law, which is general}y
characteristic of modern legislation, dates back at least 17
this province for a period of over fifty years. .

As before stated in dealing with the corresponding rev1510n‘
in Quebec in 1845, this revision never became law, but Wa$

. . . . d
merely a compilation for convenience in reference, sanctione
by the Government.

Second revision, 1859 (Consolidated Statutes for Uppe?®
Canada, 1859). Commissioners, Sir J. B. Macaulay, 2%
Messrs. Adam Wilson, Q.C.,, D. B. Read, Q.C, and s. H.
Strong. .

Third revision of 1877 (Revised Statutes of Ontar‘lo(;
1877).  Commissioners, Mr. Justice Strong, Mr. Justi
Burton, Mr. Justice Patterson, Mr. Justice Moss, ViCe-Ch?}n'
cellor Blake, Judge Gowan (now Hon. J. R. Gowan, C.M.G
Senator), and Messrs. Oliver Mowat, Q.C., Thomas Langto™
C. R. W. Biggar, and Rupert E. Kingsford. o

Fourth revision of 1887, (Revised Statutes of Qntarl t'-
1887). Commissioners, Mr. Justice Burton, Mr. Justice Pa
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tel;son’ C.hancellor Boyd, Mr. Justice Osler, Mr. Justice Rose,
C Justice O'Connor, and Judge McDougall, Oliver Mowat,

oc Alexander Morris, Q.C., A. S Hardy, Q.C., J. G- Scott,
"~ John R. Cartwright and F. J. Joseph.

MANITOBA.

arll\;[ti‘)‘;)ltoba, first reYision of 1880 (Consolidated Statutes of

3 of thea}:ggo.) This revision was provided fo1.‘ by chapter
Uprem cts of 1878, which enacted that any judge of the

Sioner eTCOurt of Manitoba might be appointed a Commis-
Omrr;i .he late Chief Justice, Hon. E. B. Wood, was the

SSioner appointed.
ie Cocnd ref/'is.ion of 1891 (Revised Statutes of
avis a;)(;n missioners, Hon. Mr. Justice Killam,
’ Mr. J. R. Haney, barristers.

Manitoba,

18
. Mr. Ghent

BRITISH COLUMBIA.

Th . .
e first revision of this province in 1871, contains a

revia:
Se;f::& of all.the Acts, ordinances and proclam?.tions of tl?e
up to t colonies of Vancouver Island and British Columbia
AWS of :htlme .Of their union in 1866, and of the subsgquent
Year g € united province, which remained in fo?ce in the
Omrnig,7~I when the province entered the Dominiofl. The
Corge ;lﬁfle.r s were Hon. Henry P. P. Crease, and Messrs-
Seco ﬂllpl.)s and Ed. Graham Alston.
- P, Cr:d revision of 1877. Commissioners, Hon. H.enry
€ revi ase, and Messrs. Andrew Elliot and John McCreight.
Provinee Sfl on was provided for by chapter I of the Acts of the
Years qo or 1877, but the Acts of that year a.nd subsequent
avin not appear to contain any authorization of therp as
Tg the fOl'Ce of law.
selllli tjnird revision took place in 1888, but we cannot at
A g give the names of the Commissioners. .
ourth revision is now being prepared by Chief Justice
inted sole

a.vl
This has already been

Pre

ie
m.o f,the Supreme Court, who has been appol
issioner for that purpose.

Te
erreq tqo (ante p. 179).
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CANADA.

The first revision was in 1839 (Consolidated Statutes
of Upper and Lower Canada, 1859). The commission was
composed of the Upper and Lower Canada commissions sit-
ting jointly to revise the Acts applying to both provinces.

No further revision took place until 1886, a period of
nearly thirty years. The troubled state of public affairs Pre:
vious to Confederation prevented any action. For some years
(from the time of the Charlottetown and Quebec conferences
in 1864, certainly,) it was obvious that a confederation was ne-
cessary and inevitable. A revision was therefore usele.ss'
From 1867 to 1881 the Ministers were so overwhelmed with
work in getting the Governmental machinery of the newly
created Dominion into working order that no time could be
spared even to consider the revision of the statutes. Finally,
however, (in 1881) the Hon, James Cockburn, Q.C., was made
Commissioner to collect and classify the Acts required to be

consolidated ; (see Sessional paper No. 17 for 1883, for pal'ticu'
lars as to his duties, etc.)

After the report of Mr. Cockburn had been prepafed arf;l
presented, on the seventh of June, 1883, by Order-in-COl.lﬂc1 ’
six Commissioners, Hon. Alex. Campbell, A. Alphonse Ouimet,
Mr. Justice Graham, George W, Burbidge, Alexander Fergt-
son and William Wilson, were appointed, who prepared 2
report, which was in effect the statutes revised. By chapte’
four of the Acts of 1886, the revision was adopted and became®
law as the Consolidated Statutes of Canada, 1886, being the
second revision of the Dominion Acts.

The work of the new Commissioners (who have not ),’e;
been appointed) will naturally be looked forward to wit
interest by the profession and the public.

One would suppose that the names of the Commissioner®

of the various revisions and some information regafd}ni
their appointment and their work from time to tim®

. e
would be within easy reach, but on the contrary thd-
writer in many cases experienced great difficulty 1n fin

: . : of
Ing even the names of the Commissioners. In view
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311: fact that this difficulty will be immensely ix?creased as
WithreCOrds Of‘ the country grow in size and in number,
Mmiss; more  diversified public interests, all future Com-
to lloners,. Dominion and Provincial, would do a service
reVi:gal h1§t0rY by giving a clear account of all previous
and tons, Wl'th copies of any useful reports and suggestl?ns,

appending them to all published volumes of Revised
tatutes,

W. MARTIN GRIFFIN.

\-“‘ —— T e e _.*.»7_~777«/Af——"<—"' i
ENGLISH CASES.
\_.
EDITORIAL REVIEW OF CURRENT ENGLISH

DECISIONS.

(Registered in accordance with the Copyright Act.)

W'L;;:U[;T[NISTR"T'ON——BEQUEST OF ANNUITY PAYABLE OUT OF RBstDUE—;ﬁI_s-
Orp, x:vN o ESTATE—COSTS—SOLICITOR IMPROPERLY PROSECUTING APP
-+ R. 11—(ONT. RULE 1195).
thof(:b"” v, Masterman, (1896) 1 Ch. 351, wa o
appe§1 t might be very nearly described as “a I?IaCkmaL m‘g
annuit. The nominal appellant was an annuitant W Ob,(;
Sstate Yy of £150 was payable out of the res1.d1.}e of a test;tcz; :
l‘esidu. The estate had been duly administered at?d e
egatee ascertained, and on the application of the resi utar);
€ ree-s a sum of £8,000 was ordered to be set apar; olu ;)e
of theSIdu.e to answer the appellant’s annuity, and the ba ar(lier
an g residue was ordered to be distributed. F.rom this or :
tumﬁgeal was brought in the name of the annuitant, but, a:h
cial Out. on inquiry made at the instance of the ?our? byl_ ;3
tor aa solicitor, really for the benefit of the ar%nultant s sotlcs-
0a " for the purpose of compelling the res1d.uary l.eia :ﬁe
so icgi:ee to certain terms as to certain costs 1 w‘rglc  the
our Or was interested. It was urged on the appea}l 1at 1
t had no jurisdiction to make any order for dxstrlb}mon
Witi?)y Part of the residue in the life time of the anmilllt;rll)t(;
Citeq Ut her consent ; but though no reported case €O 1
in favor of such a jurisdiction, yet the Court of Appea

s what the Court
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(Lindley Smith and Rigby, L.JJ.) considered that there was,
no doubt that the Court had the jurisdiction and had fre-
quently exercised it. And the order of Stirling, J., Was
affirmed with costs, the Court of Appeal being of opinion
that ample provision had been made for securing the appel-
lant’s annuity, and Lindley, L.]J., also observing that if need be
the annuitant would be entitled to resort to the capital of the
fund so set apart. The solicitor for the appellant having
been called on to show cause why he should not be ordered t©
pay the costs of the appeal, which was obviously of no benefit
to his client, the Court of Appeal directed him to reimburse€
his client the costs ordered to be paid by her, and declared

him not to be entitled to any costs of the appeal against her:
See Ont. Rule 1195.

WILL—OPTION FOR soNs oF TESTATOR TO TAKE BUSINESS —INTEREST—ADVANCE-
MENT—ACCUMULATION oF INCOME—DISTRIBUTION.

In Re Dallmeyer, Dallmeyer v. Dallmeyer, (1896) 1 Ch. 372, 2
question arose on the administration of an estate as to the
liability of certain children of the testator to be charged with
interest on certain moneys and assets, received in advance of
the general distribution of the estate under the followin_g
circumstances: By the will in question the testator gave .1115
sons in succession in order of seniority the option of takl.ng
the testator’s business, on the condition of being debited Wl’th
its value on the division of the residuary estate, and if its
value exceeded the son’s expectant share of the residuary
estate, he was to refund the excess to the residuary estate
After giving certain legacies the testator gave his residuary
estate upon trusts for sale and conversion and investment a0

payment of certain annuities, and directed the trustees to

. . 1
accumulate the surplus Income at compound interest for 2

years from his death, if any child of his should so long 1iv€
and be under 21, and on attainment of 21 by his younges®
child to hold the trust fund for his children then living 25
tenants in common. The wil] also empowered the trustees to
make advancements in favor of the sons out of the capital’
and such advancements were to be deemed in satisfaction P*°
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gain:lo.of such sons’ shares in the residuary estate. The testator
thz 'n 1883, leaving two sons and three daughters. In 1884
at zldest son elected to take the business, which was valued
I‘eSlidIS,ooo, but did not exceed his expectant sharfa of the
ang nary estate. The youngest child attainefi 21 in 1894,
amoln t.he meantime the second son had received advances
the ulntmg to £8,000. The points argued were first, whether
ande dest son was to be gebited with interest on the ',6 I 5,090,
inters?cond’ whether the second son was to be debited with
th oSt on 'the advances made to him, for the purpose of

© ﬁl}al division of the estate. Kekewich, J., answered both
gse;tlons in the negative, holding that neither. of the sons

isgtrfbto.be debited with interest prior to the period fixed for
A ibution, and his decision was affirmed by the Court of

Ppeal (Lord Herschell, and Smith and Rigby,L.JJ.) Rigby,
séggngowéver’ dissented from the rest of the Courton the
With 1 point, and thought that the second son was chargeable
Such interest on the advances made to him from the date of

advances.

¥ CALLS—INTEREST

Com
PAN

Y SHAREHOLDER—PAYMENT OF SHARES IN ADVANCE O ‘
L—COMPANIES

ON ;
ACTSUMh ADVANCED—PAYMENT OF INTEREST OUT OF CAPITA
» 1862, 1sT ScHED., 5. 7—(R.S.C., C. 119, S, 40).

moéggkfv. Quc’r.nsland [nvestment Co., (1896) .I Ch. 397, w;sat.
Compg or an interim injunction to restrain the defendan
paidp ny from paying out of its capital, interest on moneys
by shareholders in respect of shares in advance of calls.
yet(};ii articles of association it was expressly provided that
Ceive feCtorS should be at liberty, if they thought fit, to ret-
1'emainl:om any shareholder the whole or any part of the amoun
as the :)ng unpaid on any shares held by him, upont such tern;(s)
Pay ing, oard might determine, and enabled the directors \
Payme erest out of the capital in respect ?f such ad.vance
ision nts. It was contended by the plaintiff t}.lat this ptfe:
Ourt (1)Ifl the articles of association was ultra vires btltwith
Stir Appeal (Lindley, Kay and Smith, L. JJ.) agree
ng, J., that the articles of association were warranted by
Ompanies’ Act, 1862, sec. 14, and Ist sched. sec. 7 (see€
T Co11g, sec. 40), and that the provision for payment of



S

398 Canada Law Journal.

B

the interest out of the capital was intra vires and that such
interest could not be regarded as in the nature of a dividend,
but was in substance Payment of interest on a debt.

VoLUNTARY ASSOCIATION—MEMBER—RESIGNATION OF MEMBERSHIP—ACCEPTANCE
OF RESIGNATION—INJUNCTION.

£ianch V. Oake, (1896) 1 Ch. 409, was an action by the
plaintiff to restrain the defendants from excluding him from
the privileges of membership in a voluntary trade protection
association. The members of the association became such
by election, and paid an annual subscription, and were entitled
to legal assistance for the purposes of their trade, and toO
some other benefits. By the rules of the association the
members incurred no obligation beyond the payment of thelr
subscriptions. There was no provision for the retirement 0T
expulsion of members. The plaintiff had been elected 2
member and paid his subscription for the years 1894 and
1895.  On 30th Oct., 1895, he wrote a letter to the committe®
of the association, saying that he desired to withdraw hiS
name as a member. Subsequently he changed his mind, and
on 27th Nov., 1895, he wrote another letter, saying that as he
had received no acceptance of his resignation, he desired t0
continue a member, In December, 1895, the secretary Wfo'fe
to him saying that the committee had decided to accept BiS
resignation.  The plaintiff subsequently tendered his sub-
scription for 1896, which was refused, and the defendants 're—
fused to accord him the privileges of membership. On motion
of the plaintiff, Kekewich, J., granted an interim injunctio™
but the Court of Appeal (Lindley, Kay and Smith, L.JJ.) dis-
solved the injunction, holding that the plaintiff had effectually
resigned his membership by his first letter, and that accept:
ance of his resignation wag unnecessary to give it effect, an
that he could only again become a member by re-election-

15
LuNaTic—CommiTTEE AUTHORIZED TO CONVEY LUNATIC'S ESTATE—COVENAN
BY LUNATIC.

In Re Ray, (1896) 1 Ch. 468, the Court of Appeal (Lindley»
Kay and Smith, L.J].) held that under an Act empOWerm.gS
the Court to authorize the committee of a lunatic to sell b
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propel‘ty and execute a conveyance thereof, the Court' has
zower to authorize the committee, on behalf of the lunatic, to
Bter into the usual covenants for title in any such conveyance.

Pag _—
TNERSHIP—ACTION FOR ACCOUNT - [LLEGAL ACTS IN CONDUCT OF BUSINESS.

ter Il‘.l Thwaites v, Coulthwaite, (1896) 1 Ch. 4?6, Chitty, J. dle-
a Mined that the business of book-making is not necessarily
. I.Hegal business, and the fact of a partner in such business
“ving been guilty of illegal acts in the prosecution of sucha
a:cs;nesS’ is no defence to an action by his co-partner for al;
th unt, it not being established that the partner intende
8t the business should be carried on otherwise than legally.

WILL—CONSTRUCTION —LEGACY TO PLANT TREES.
hadh; Re Bowes, Strathmorev. Vane, (1896) 1 Ch. so07, a. testator
®queathed a sum of 45,000 upon trust for planting trees
onI?'n estate. It was found after the testator’s death th;t
Pla 75 acres of the land in question could advantageously be
Mted with trees, the cost of which would be only £800.
ap;lio‘(’i"ners of the land on which the trees were to be ple;ntﬁd
egace to the Court for the payment of the ba.).lanct? o the
ain()I' to them as tenant for life, and tenfmt.m tail in t;ee-
eXecu:?r’ and North, J., granted the apphcat.mn ‘upon
'on of a disentailing deed by the tenant in tail.

‘XECU ‘ )
TOR—APPROPRIATION OF ASSETS TO SHARE OF RESIDUE—DISTRIBUTIO

NOI‘ItI}ll Re Richardson, Morgan v. Richardson (1. 896) 1 Ch. rsi ; tzé
SPecify, J. held that an executor may validly apphrOp fate
€gat assets to a trust share of residue, or t.ransfer them
~c of a share, in advance of a final division ; and a trans-
resid(:l: Ne of several executors entitled to a fifth shax:e of ;:g
Which of Certain securities at the then market prlcz, ond
ing on ad since risen in value, was upheld as valid an e
SPong; Other beneficiaries, though there had been 10 ¢
Ing appropriation of assets in respect of other shares.
RS S Constg

EMPL
o
¥ FOR A sprciFIED TERM.
In

Cage f’t’ Sharland, Kemp v. Rozey, (1896) 1 Ch. 517, w;sd.a
oF construction of a will, whereby the testator had di-

ESTATOR’S
UCTION—LEGACY TO PERSONS WHO HAVE BEEN IN T
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rected his trustees ‘“ to pay to each man who shall have been in
my employ over ten years the sum of £10 for each yeaf's
service beyond the said ten years.” The question Was
whether a man who had been in the testator’s employment
fifteen years, but had left his employment before the date ‘?f
the will, and was not in his employment at®the time of his

death, was entitled to a legacy of £50, and North, ]-,held
that he was.

F
WiLL—CONSTRUCTION—LEGACY—LEGAL DISABILITY—FICTITIOUS BANKRUPTCY o

H
LEGATEE—DEPAULTING TRUSTEE—CHARGE OF SHARE OF LEGATEE wiT
MONEYS OWING BY HIM AS TRUSTEE.

In re Carew, Carew v. Carew, (1896) 1 Ch. 527, is also @
case for construction of a will. In this case the testatof
after giving the income of his residuary estate to his wife ff)r
life, subject thereto, gave a moiety thereof to his son; but 12
case the son should at the death of the testator’s wife be
“under any legal disability in consequence whereof he woul
be hindered in or prevented from taking the same for his owr!
personal and exclusive benefit,” the testator gave the same to
his son’s wife and children. Just before the death of f‘he
testator’s widow, and while she was # extremis, the son being
heavily indebted, applied for and obtained a receiving or el:
and an order for adjudication in bankruptcy against himself |
but within three weeks afterwards both of these orders W€
annulled on the ground that they should never have beel
made, the testator’s widow having died before the annulmen®
Under these circumstances the trustees of the will appﬁed fot
the opinion of the Court as to who, under the circumstancese’
was entitled to the moiety of the residue bequcathed to tb
son. Stirling, J., held that the son was; and that the leg?
disability referred to in the will was not one arising simply by
the voluntary act of the son, but one imposed by the act ©
law, and although bankruptcy would prima facie be suc he
disability, yet as the bankruptcy in this instance had been t
result of a mere contrivance on the son’s part to pfocure
benefit for his wife and children, he was not under any rga-
disability arising therefrom. One other point was also
volved in the case. A large sum of money had been four”



English Cases. 401

due by the son to the estate as executor, and it had been ?)y
A% order of the Court directed to be charged on his beneficial
"Nterest in the estate. It was contended that this also con-
Stituteq «a legal disability,” so as to make the gift over take
oneet, but Stirling, J., although admitting that if an ordinary
rreditor of the son had recovered judgment against him and
°d then obtained an order for the payment of the debt out
of the son’s beneficial interest, that would have consti-tuted a
5l disabﬂity preventing the son from taking the interest
o his own benefit—yet that the charging in this case had
oot that effect, and that, under such circumstances as the pre-
oCnt, the Court treats the defaulter as having taken the sum
COming to his hands in respect of his beneficial interest, and
© true effect and meaning of the charging order is merely
© Preclude him from receiving any more from the estatfe until
€ other cestius que trust have received as much as hntn.self':
an‘d therefore that it did not constitute any “legal disablht}.r
Within the meaning of the will, and the gift over to the wife
*1d children diq not take effect.

0 ARTE FOR
L!CITOR~CLIENT ALLEGED TO BE LUNATIC—ORDER OBTAINED Exps o
romae PENDING PETITION FOR INQUISITION—SUPPRESSION OF FACT

di 1}’: e Armstrong, (1896) 1 Ch. 536, was an application to
SC

o arge an order for the delivery and taxation qf :'J.blg ;)If

Sts, obtained ex parte on behalf of a person against who .
fé:;eedings were pending for an inquisition of lunaC}lrl, a:a
Qeed‘o Ut disclosure of the fact of the pendency Zf sulcu . aiic
ang Ngs. The client was subsequently dec'lare at o dis,-
Cha 't was conceded that the order in question m111sther dis-
sol_ffged, and the only question argued was W ed - the
Palcltor Who had obtained the order ought to be order oy
01? 1€ costs of the application. It appeared that t}-leai(i)oln i
ne‘;ethough aware that his client was subject to ham}ll(:rnaffairsr
Ung Tthelegs thought she was competent to manag’::hzjlt A
Solicietr these circumstances, Stirling, J., held b o rred
Tom o .believed his client to be sane, he Washl‘llf o that
hig ta_kmg out the order in question on her beha ,h O ey

*Mission to disclose the fact of the pendency of the
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proceedings when applying for the order, was not professioﬂal
misconduct, and was, at most, amistake on his part. Had the
solicitor known or believed his client to be lunatic, then the
cases of Hartley v. Gilbert, 13 Sim. 596; and Bealls v. Smith:
L.R. 9 Ch. 85, show that it would be a fraud on the jurisdic
tion in lunacy to take legal proceedings in the name of the
lunatic pending an application in lunacy, which would rendefr
the solicitor personally liable for costs.

TRUSTEE—TRUSTEE AcT, 1893 {56 & 57 Vicr., c. 53) ss. 31, 32, 50—INFANT TEN-

ANT IN TAIL IN POSSESSION-—VESTING ORDER, FORM AND EFFKCT OF.

In re Montagu, Faber v. Montagu, 1896, 1 Ch. 549, Was an
action to obtain the sanction of the Court to the making of
an election on behalf of an infant tenant in tail in possession’
in favor of the provisions of a will, under which he “fas
interested, and for the purpose of effectuating such electiol
it became necessary to vest in the trustees of the will the estate
tail to which the infant was entitled, and the question was
how the estate tail was to be barred. Kekewich, J., decide
that under the Trustee Act, 1893, which is a consolidation of
former Trustee Acts, where the Court has power to make #
vesting order, or appoint a person to convey the estate of 2%
infant tenant in tail in possession, the effect of the order 18 FO
bar the entail, and that the proper form of a vesting order 17

such a case is to vest the land for such estate as the infant, !
of full age, could convey.

ING
HUSBAND AND WIFE—-LEGACY To wirm FOR SEPARATE USE—HUSBAND T’:‘]:ws.
FORCIBLE POSSESSION OF MONEY OF WIFE—STATUTE OF LIMITATIONS™

TEE ACT, 1888 (51 & 52 Vicr,, . 59) s. 8—(54 VicT., c. 19 [0.] 8- 13)-—MAR;f‘:‘;).

WOMEN'S PropERTY Acr, 1882, (45 & 46 VICT., C. 75) S 1z—R-

t. 132, S. 4. )

In Wassell v. Leggatt, (1896) 1 Ch. 554, the plaurlglffe
claimed to recover against the personal representation of the
estate of the deceased husband a sum of £291, being R
amount of a legacy bequeathed to her for her separate uZ'
which had been forcibly taken possession of by her husba .
and never repaid her. The plaintiff was married oy
ceased husband in 1854, without a settlement; the leg?
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xzz ?queathed by the will of a person who died in 1875, and
takenecelved by the plaintiff in 1876, and was then forcibly
him, w.Ou'c of her possession by her husband, and retained b.y
will 1 ithout her consent. He died in 1894, having by his
£330 equeathed to t_he plaintiff an annuity for her life of
tute (,)fal;? some furniture. The defendants pleaded the Sta-
entitlng imitations. Romer, J., held that the plaintiff was
Money ; to recover, as the husband by appropriating th.e
Wwife 2’1(111 question, had made himself trustee thereof for his
°°ﬁx§te3 fthf_"t as he had retained the money and never ac-
on ag 4 dOr it, the Statute of Limitations could not be relied
efence.

COMPANY
—_STATUTE OF LIMITATIONS.

~SHAREHOLDER — UNCLAIMED DIVIDENDS
Was/;; ;f Sf?""’” & Wye & S. B. Ry. (o, (1896) 1 Ch. 559,
claimeq inding up proceeding, in which certain shafel?olders
hese g; to recover from the company unpaid dividends.
Never rIVI.d ends had been declared prior to 1873, and had
tute Ofp Ie viously been claimed; the liquidator set up the Sta-
®ndeav, _imitations as a bar to the claim. The claimants
Compap red to support their claim on the grour.1d. that the
the Persy had b?COme trustees of the unclaimed dividends for
as the d(fné entitled thereto, but Romer, J., held that as soon
diately ividends were declared they became a debt imme-
the Staﬁyable t_o t'he shareholder for which he could sue, and
Pany 4iq e of Limitations then began to rum, and the com-
Older, , 1:10t become a trustee of the dividend for the share-

el‘e’non an} entry in the company'’s books—at al?y rate
videng special asset or fund is set apart as representing the
older\;land no notice of the entry is given to the share-

oes not take the case out of the statute.



404 Canada Law Journal.

DIARY FOR JUNE.

1 Monday ......First Parliament in Toronto, 1797.
4 Thursday ... Corpus Christi. Lord Eldon born, 1751.
5 Friday........ Battle of Stony Creek, 1813.
6 Saturday...... Sir John A. Macdonald died, 1891.
7 Sunday ...... First Sunday after Trinity.
8 Monday ....., First Parliament at Ottawa, 1866.
11 Thursday ....Lord Stanley, Governor-General, 1888.
14 Sunday ......Second Sunday after Trinity.
15 Monday ....., Magna Charta signed, 1215
18 Thursglay -+« . Battle of Waterloo, 1815. 8
20 Saturday...... Accession of Queen Victoria, 1837. . een
21 Sunday ....,, Third SundayQ after Trinity. Proclamation of Qu
Victoria.
24 Wednesday ..Midsummer day.
25 Thursday ....Sir M. C, Cameron died, 1887. : f Queen
28 Sunday ....,. Fourth Sunday after Trinity. Coronation o
Victoria, 1838. .
30 Tuesday....., Law Society of U.C. half-yearly meeting.
S ;:‘_‘;—/

REPORTS AND NOTES OF CASES

BDominfon of Canada.

SUPREME COURT.

— arch 24
Ontario. ] M

WILSON . LaND SEcurITY CO. endet—
Vendor and purcha‘rer——Agreemenlfor sale of land—Assignmen i ,’ 4 v 1ime—
Principal and surety— Deviation Sfrom terms of agﬂemeﬂf"_‘(” w’:-i cipal—
Creditor depriving surety of rights—Secret dealings with p curely:
Release of lands—Arrears of interest—Novation—Discharge of f land:
An agreement for the purchase and sale of certain specified lgt;:,red in-
in consideration of a price payable partly in cash and partly by d¢ made i?
stalments on dates therein specified, was subject to payments bc-‘ ‘;gdischarge
advance of these dates under a proviso that “ The company wll. e applic?®
any of said lots on payment of the proportion of the purchase pric
ble on each.” . by 2
The vendee assigned all his interest in the agreement toa third .pa::ythcfe
written assignment registered in the vendor's office, and at the tlt'r::ution 0
were several conversations between the three parties as to Fhe subsdee'
the assignee as purchaser of the lots in the place of the original ven n interest
vendors afterwards accepted from the assignee several payments up‘;s lots an
and on account of the principal remaining due from time to timé¢ endeé ar
parts of lots were sold by him, and, without the knowledge of theb‘; made fof
ranged a schedule apportioning the amounts of payments t0 Jease lots
releases of lots sold, based on their supposed values, and in fact € paymen‘s
and parts of lots so sold, and conveyed them to sub-purchasers upon
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accol‘din .

unpaiq bgli(:‘;:lsfschedul'e, and not in the ratio of the full number of lots to the

lime sales were (:n :‘e price, and without payment of all interest owing at the

fom hin, com ade. The vendors charged the assignee with, and accepted

- time for the paPOUnd interest, and also allowed the assignee an extension of

Tespect to the y:nem of certain interest overdue, and thus dealt with him in

Ment in rerere;’c:lierty in a manner different from the provisions of the agree-

Held that th o the conveyance of lots to sub-purchasers.

effect a nova; the dealings between the vendor and the assignee did not

i ion by the substitution of him as debtor in the place of the

origin
al vende
e orr
Ment, , or release the vendee from liability under the original agree-

e that

Ihatn 1

otice to th

ice to the vendors of the assignment, and their knowledg:
S Ob]i-

the vendee
Zations t()w::clld ;l}}e land as security for the performance of the assignee’
affect its vajge Smlum, bound tl}e vendors so to deal with the property as not to
] In a suit takJ “l;)llsly, or impede him in having recourse to it asa security.
ue, equitable c en. y thft vendor against the vendee to recover interest over-
a0y as hayin onsiderations would seem to e satisfied by treating the com-
uli amount thg got from the third party on every release of a part of a lot, the
and as hayin at they ought to have got from him on a release of an emire’ lot
In the gb::cewed on each transfer all arrears of interest. ,
apportionment Ofnce of any sure indication in the agreement the ratio of
Y adopting the P.ayments.for the release of lots sold should be established
:“‘ed instalmen simple fmthmelical rule of dividing the amount of the de-
‘One: therein. s stated in the agreement by the total number of lots men-
Sfeji_dismiSsed with costs.
J K kf;rr and Rowell, for the appellant.
77, Q.C., for the respondents.

Ontario.]

Staty s, of F MARTIN 2. HAUBNER. [March 24

rauds—Memorandum in writing—Repudiation of contract.
an agent the alleged pur-
had never been delivered.
lied on as consti-
f Frauds :

Il] an .
a .
Chager deni::o: for the price of goods sold through
ln answer (o tl:' e agency and claimed that the goods
Uting memOr: :iast contention the following letter was re
“Lp ndum in writing sufficient to satisfy the Statute ©
i I‘):IAUBNER, Esq., « TORONTO, 13th September, 1894.
S AR SIR,—
ilbergteiy, hadR’ In l:ep.ly to yours of the sth inst, I hav
only limited instructions to buy certain

e to say that Mr.
goods and to a

Certai
N am
N ount
:,p ted, as | do :E:Y. Your draft has not been presented and cannot be ac-
Use want the goods purchased by silberstein, and they are of
but have not interfered

. to
exe ds shown by y are SL}bJeCt to your order so far as I am concerned.  The
€35 of the va]uYOUr invoice are not what I wanted, and the amount is far in
eld, amrm-e of the g°_°fl5 1 did want. Yours truly, JOHN M. MARTIN.”
ing the decision of the Court of Appeal (22 Ont. App. R. 468),
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. . and

that the invoice referred to in the letter could be idennﬁe§ _b.V ev:(l::;fi:;te a
as the writing contained a statement of all the terms requisite (thf O nat pur-
memorandum of the contract under the statute, it could be used fo
pose, notwithstanding it repudiated the sale.

Appeal dismissed with costs.

Robinson Q.C., and Macdonald, for the appellant.

S. H. Blake, Q.C., and W. Casscls, Q.C., for the respondents.

—_— R {March 24-
Manitoba.]

NORTHERN PaciFic Exrkess CO. 7. MARTIN. _ with—
Bailee—FExpress Co —Receipt  for parcel—Condition—Compliance
Lleading—* Never indebteq "—Plea of non-/)e'formance.. ' « money
M. sending a money order by express, received a receipt in ald be for-
receipt book,” which contained a provision that the money wo“h,S book,”
warded “subject to the printed conditions on inside front cover Of t ll for any
and one of such codditions was that the company would n.ot be hab:o,n the
claim “ ualess such claim is presented in writing within sixty days rct shal
date of loss or damage, in a statement to which a copy of this Cof‘tri]aim in
be annexed.” The parcel was not delivered, and M. presented his
writing, but no copy of the contract was annexed. Man. (10
Held, reversing the decision of the Court of Queen’s Ben.Ch’ he condi-
Man. L. R. 595), that M. must be held to a strict compliance with t

t O
X ) ) ) . for wan
tions of his contract with the company, and his claim was barred

notice.

M. brought an action fo
the parcel.

ce
Held, that the company was not obliged to plead non-performan

made under
condition in answer to this action, as all necessary proof could be
the plea of “never indebted.”

Appeal allowed with costs,
McCarthy, Q.C., for appellants,
Ewart, Q.C., for respondent,

ue of
. the val
r money had and received to recover

of the

rch 24
British Columbia] [Ma

0.
WILLIAM HAMILTON MFq, Co. ». Victoria LUMBER C

jonS
. __Question
Negligence—Construction of boiler—Defect in—Expert evidence—Q
of fact--Concurrent Sindings of courts below.

‘ler for

A lumber company gave a verbal order for the construction .Of a :;:;ltch or

a steam tug to the W, H, Mfg. Co,, accompaying such order with a the plaP

plan, but without any specifications or details other than th"s.e onwas made

itself, which was prepared by the engineer of the tug. The bonlel'lt was

and delivered to the lumber company, who placed it in the tug. am Boat

built according to the plan submitted, but was certified under the Ste working

Inspection Act as properly built, and showing a capacity to Sta'?d 2 onths it
pressure of 128 lbs. to the Square inch. After being used for six M

’
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Sprun
g a leak .
, and the manufacturing company having sued for the price, the

Umber
Compan .
COnstruction, y counter claimed for damages in consequence of defective
On the tri
e trial i
0 1t H
af the engineer - th‘;’??fproveé that no boilers were built according to the plan
qnd tbat all the ;{reat if so built it would only stand a pressure of some 18 Ibs. ;
Uestion. The enin ocean steamships had boilers of the design of the one in
gineer who had prepared the plan agreed with the other

evide;
nce as
to the oc
ean steamers, but gave as his opinion that in one particu-
t such defect caused the leak.

ar t
e boiler ; i ha
T in question was defective, and t
pinion,

€ gOVernn\en . .
:lnd the Count btell;;”er inspector at Victoria, B.C., concurred in this o
alm, affirming the ,ﬁ':ve damages for’ the lumber company on their counter
(4 B eld, l"’Versmg"‘beg";]e"_t f’f the trial judye, but increasing the amount.
expe'C' Rep. o), hat th:cnspn of thF Supreme Court of British Columbia
o ﬂr:s on whowe tostime evxdenc-e did not justify the judgment; that the
fol)nde time of the ac f'ldy the judgment was founded were not present
ot e?‘ on knowledge bc1 ent, and the evidence they gave was not
Wae given, nor facts ot , but was mere matter of opinion, and no reasons
andmere donjecture w:.tc:, to show on what their opinion was based ; that it
o and stil less to colfj should not b.e allowed to dispose of the case in
nor i)bo’lers in general ndemn, as defective in design and faulty in construc-
. ¢ allowed to st use a",""er the world ; and that such judgment should
Urs on a imate and, notwithstanding the concurrent findings of the two
Ppeal s (0 be decided by evidence.
A4y lé‘-rwoﬂ:wed with costs.
obinsoy. ¢\ Q.C., and Dumble, for the appellants.
, Q.C., for the respondents.

Province of Ontario.

Fro COURT OF APPEAL.
m MCMahOn, J.] —_—
[March 10,

RE C
ANADIA
N
PAcIFIC RAILWAY COMPANY AND CITY OF TORONTO.

u’lict'p

al corp

. orats . .

Mprove tions—Railway company—Joint spect __ Loci
ments, Ly spectal agreement Local

d others, entered into an

authorized by

joned between

A cit -
agreetf\en{ ;::‘?;‘C‘Pahty, and a railway company an
the * in coungi) :n ;xecutxon ?f certain works, by the former,
» Of Which ¢ :;lthe Railway Act, the cost being apport
. ¢ agreeme ilway company paid their share.
nn for injury ontdprovxded that no party to it should
a roatenan% of th:; amages to their lands, by reason of t
on g towards an works, a necessary part of which was t
¢ lands of Y Un.der the railway tracks, a portion of the
e railway company, and the city sought to €

be entitled to compen-
he construction Of
he construction of
roadway ironting
harge the com-

s;lti
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. rovement,
pany with the cost of the construction of the roadway as a:locatl) lf’{‘aliv for that
under the Consolidated Municipal Act, 1892, and passed a by
purpose. tween the

Held, that the work having been done under the agreement be

1i-
. . . were not apP
parties and the order in council, the local improvement clauses
cable and the by-law was void.

Judgment of McMahon, J., affirmed.
Fullerton, Q.C., and Caswell, for the appellants.
Armour, Q.C., and MacMurchy, for the respondents.

2.
[May I
From Robertson J.]
BELL 7. GOLDING. 4 in use.
0
Easement—Abandonment—Sale of land—Sale by plan—~Lane n

ne by
Abandonment of an easement may be shown not only. from a;tsng(())n» but
the owner of the dominant tenement indicating an intention to a tate“ement'
also from an acquiescence in acts done by the owner of the'serwer'l nt of way
Where therefore the owner of the property over which a rig benefit of
existed, with the knowledge of the owner of the property for thethe portion”
which the right of way had been reserved, built an ice house UPO.nh the sam®
reserved, and after some years pulled down the ice house, and wit ner of the
knowledge built a stable on the same site, it was held that the ow
dominant tenement could not then have the right of way OPe.ned' register
Per MACLENNAN, JJA. A conveyance of a lot accordlf}g t(;la lane W en
plan upon which a lane is laid out does not pass any interest in t deor enjoye
it has not in fact been opened on the land and has not been use
with the lot in question.
Judgment of ROBERTSON, ., reversed.

Armour, Q.C., and Blain,
McFadden,

ed

for the appellant.
for the respondent.

_— [May 12
From Chy. Div.)

S Co.
PIERCE v. CANADA PERMANENT LOAN AND SAVING

Mortgage —Building loan—Subse,

on
; ances
quent mortgage—Priority of adv
first mortgage,

ery
: he Chan¢
This was an appeal by the plaintiff from the judgment of t

n, Jo»

Division, reported 25 O. R, 671, reversing the judgment of Fe‘i\%l;?LF;NNA !
ported 24 O. R. 426, and was argued hefore BURTON, OSLER and

JJ-A., and STREET, ., on the 4th of December, 1895. dissentings ¢

The appeal was dismissed with costs, MACLENNAN, J.A, di e

. ]y t
. tantlal
reasons for judgment of the majority of the Court being subs
same as those reported below,

See now 57 Vict., ch. 34 (0.). "
George BRell, for the appellant, rmanent Lo3
S. H. Blake, Q.C., and Beverley Jones, for the Canada Pe

and Savings Company.
Caston, for Parsons.
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From C, P. Div.] [May 12.
Bang DAVIDSON 7. FRASER.
ruptcy and insolvency— Assignments and preferences —Payment of money
to creditor—R.S.0. ch. 124, sec. 3.
pexsin-dmi“g and giving to a creditor the unaccepted cheque .of a third
ebt in the debtor’s favor is not a payment of money to the creditor by the
Or within the meaning of section 3 of R.S.0., ch. 124.
Armstrong v. Hemstreet, 22 O.R. 336, over-ruled.

Senti-]n“dgment of the Common Pleas Division reversed, OSLER, J. A, dis-
g.

Z‘/ G. Mills, for the appellants.
afson, Q.C., for the respondents.

From Q. 1. piv.] [May 12.
C"mban . SHAVER #. COTTON.
R é:y CT Winding-up—Action against shareholder by creditor of company—
.G, ch. 129, R.S.0. ch. 157, sec. O1.
:\fter_a winding-up order has been made under R. S. C., ch. 129, 2 judg-
creditor of the company cannot bring an action under section 61 of
is Sh;r(:;' 157, against a contributory for payment of the amount unpaid on
Judgment of the Queen's Bench Division, 27 O. R. 131, reversed.
aney, for the appellant.
us, for the respondent.

men

a

From Meredith, J.] ’ [May 12,

Wnkrigps, _ GRANT 7. WEST. ot
the bei: eand ‘"5”1?’6’”5)/—Ass/;enmenls and preferences— Assignmer

/it of creditors—Claim for damages—R.S.0. ch. 124. '

a (:ll'):c‘l-is:)n Cla'lim.ing damages against the assignor for breach of contract1s

Or within the meaning of the Assignments and Preferences Act,

* C . - M 1
h 124, and cannot, after the assignment, bring an action to ascertain

the g
a .
aSsign:‘:ges and rank for the amount against the estate 1n the hands of the

Jud
gment of MEREDITH, ]., reversed.
. ':‘:’”r Q.C,, for the claimants.
» £7aser, for the assignee.
Fr
om C, p, Div.] [May 12

DRENNAN 7. CiTYy OF KINGSTON.

Muyy,,.
c -
"pal Corporations— Highways—Ice on sidewalb—57 Victs ch. 50, sec

3 (0.,
. A . ]
Site g3 Zt:eet crossing in the line of and adjoining parts of a sidewalk on OPP‘}’l
o of the street is not a sidewalk within the meaning of 57 Vict,, ch.

%6 13 (0,



|
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rom
On the street crossing in question snow had accumulate.d, pa;tlza:sing
being shovelled there from the sidewalk and partly from the action t;ng o the
sleighs, so that there was a descent of some inches from .th.e cross
sidewalk, and the plaintiff slipped on this descent and was injured. unici-
Held, per HAGARTY, C.J.0., and MACLENNAN, J.A., that the
pality was not liable,

. igence to
Per BURTON, and OSLER, JJ.A., that there was evidence of neghg
go to the jury. o rmed.
In the result the judgment of the Common Pleas Division WaS‘afﬁ

Walkem, Q.C., and Shepley, Q.C., for the appellants.
J. B. Hutcheson, for the respondents.

— May 1%
From Meredith, C. J.) [

MCPHILLIPS ». LoNDON MutuaL FIRE INSURANCE CO.
Fire insurance—Assignment of insurance before loss.

; signed
A policy of insurance upon chattels may, before loss, be valldl}’ :Srei in
by the insured to the mortgagee of the buildings owned by the In i

in
. . . recover
which the chattels are, and the assignee may, in the event of loss,

his own name.

Judgment of MEREDITH, C.]., affirmed.
E. R. Cameron, for the appellants.
Aylesworth, Q.C., for the respondent.

12.
From Q. B. Div.] [May

FARWELL ». JaMIESON.

on
. o_f.fls-"o
Landlord ana lenant—Distress—Goods of stranger—Person i ?
“under or with the assent

. 25
of” the tenant—R.S.0., ch. I43 5¢
sub-sec. 3.

. the
. . . : es by
The plaintiffs were let into possession of certain demised premis

- and 1€
agent of the tenants, who afterwards repudiated the agent’s authont:,ho was
fused to recognize the Plaintiffs as sub-tenants. The defendant, rs O
head landlord, in the

meantime distrained the plaintiffs’ goods for arred
rent, and the plaintiffs brought this action to recover damages. . ding the
Held, per HAGARTY, C.J.0., and OsLEwr, J.A., that nOtht}.‘Stan ssessio?
tenants’ repudiation of the agent's authority the plaintifis were in OPO ch. 143
“under” the tenants, within the meaning of sub-section 3 of R.5.04

sec. 28, and the distress was lawful.

. Jimited
. . 15 im!
Per BURTON and MacLENNAN, JJ.A., that the right of distress
to cases where some privity exists, and the distress was unlawful.

In the result the judgment of the Queen’s Bench Division, di
the action, was affirmed.

Kappele and /. Bicknell, for
Kilmer and W. H, Irving,

smissiné

the appellants.
for the respondent.
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From F
ALCO ;E
NBRIDGE, _]] [May 12.

CONFEDERATION LIFE ASSOCIATION 7. KINNEAR.

Infant
\R 3
Mors epresenta'/zon as to age—Morigage by I'Izﬁml———h’usbaﬂd and wife—
'gage by infant married woman—AR.S.0. ch. 134, sec. 6.
y there must be a

To . .
nake an infant liable upon a mortgage of his propert
f the instrument

Irect mj .
not bein‘Sl.‘ep-resentanon by him as to his age, the execution o
Sec86lnfltself a sufficient representation.
married-wotr)neR.S.O. ch. 134, does not make valid deeds executed by infant
Judgrm n. }t merely does away with the necessity of acknowledgment.
S b It;n of FALCONBRIDGE, J., reversed.
McC;zr;/,a'{'e’ Q_:C., and W, H. Blake, for the appellant.
¥, Q.C., and Russell-Snow, for the respondents.

Fr
°M Q. B. Div.]
[May 12.

/

) -
PRITTIE 7. CONNECTICUT FIRE INSURANCE Co.

Cho

se in N

R action—Co . . R

insurance, lateral security—Action by angnor——lmurance—ﬁre

W .
the as:;l:oan assignment of a chose in action is made by way of security,
aSSignment r retaining a beneficial interest, he may, notwithstanding the
ASignee be’inmamtam an action in his own name to recover the debt, the
here thg a proper but not a necessary party.
the latter ere is separate insurance in favor of mo
Ormer ans :\hOt .bOund by a settlement of the amount 0
Judgme € insurance company.
atmanOé the Queen’s Be.nch Division affirmed.
Ryfkma;, .C.,and /. G. Smith, for the appellants.
yand 4. T. Kirkpatrick, for the respondent.

rtgagee and mortgagor
f the loss between the

F
Tom Rose, 1] [May 12.
City oF OTTAWA 7. KEEFER.
M"""t:‘/)az - ‘ City oF OrTAWA 7. CLARK.
era R.S.gr:;fo:z;; Public Parks Act—Purchase by P3

The ¢
Parg ity of Ottawa adopted the Public Parks Act,
into contrac

vk Commission-

R.S.O. ch. 190, and
ts with the

Ommiss; .

gefen dants | 0ssmners were appointed, who encered
ity for ¢ purchase lands for park purposes, and made a requisition on the
the contracts, and

tees[:)eu:;((::ltlia:)se money. The Fity refused to l'ecc.)gnizg
i Held, per 1 .ns for a declaration that they were invalid. .
in(:“er ad, in AGARTY, C.J.O., and BURTON, J.A, that the Park Commis-
° °Con,tr the bona fide exercise of their discretion, the right to enter
acts, and that the city, so long as the statutory limit was not

» was )
bound to provide the purchase money.
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. iscre-
Per OSLER, and MACLENNAN, JJ.A., that the City Council had n?o?;:)"
tion whether or not to adopt the contracts and provide the purChaseﬁ ons, Was
In the result the judgment of Rosk, J., dismissing the ac
affirmed.
Robinson, Q.C., and McTavish, Q.C., for the appeliants.

Arnoldi, Q.C., and Chrysler, Q.C., for the respondents.
Latchford, for the Park Commissioners.

[May 20
From Meredith, J.]

ANY.
IN RE SMALL anD ST. LAWRENCE FoUNDRY COMP

dence—
L. . . 0 equdf
Avrbitration and award— Revocation of submission—Rejection of

Rentals of adjacent Properties.

. bitra
. . . y ission to ar
It is not sufficient ground for the revocation of a submissi

t the
. reets tha .

tion to fix the renewal rental of a block of land bounded by Stentals deriveé
arbitrators decline to receive evidence of the gross and net r
from properties

on the other side of one of the streets. ) .
nting-

Judgment of MEREDITH, J., affirmed, MACLENNAN, ].A., disse

McCarthy, Q.C., and R. B. Henderson, for the appellants.

A. Hoskin, Q.C., and Thomson, Q.C., for the respondents.

HIGH COURT OF JUSTICE.

ARMOUR, C.]., FALCONBRIDGE, j.}

[January 28
STREET, J.
IN RE COHEN’S BAIL.

) com:
. onrt of
Criminal ;brocedure—Bat'l—Esln'aling the recognizance—Next C
petent jurisdiction,

itting the
Where a recognizance entered into before the magistrate comf:\’::;t CgOu
prisoner for trial was conditioned for the prisoner to appear at the rt was the
of competent jurisdic tion to be holden at Toronto, and the next C::uComme“c-
sittings of the Court of Oyer and Terminer for the County.of Yor ’s then Pre’
ing on April 30th, 1896, but no indictment against the prisoner wansmittc ¢
ferred, but the information, depositions and recognizance we.re tra May 14th
the Sessions of the Peace for the County of York, commencing 0111‘ found, 3"
1895, where an indictment having been preferred and a true bi on t ast
neither the prisoner nor his bail appearing, the recognizance w3s

jas
i facid
; h . rit of fier!

day of the sessions forfeited and the surety arrested, the writ

having been returned nulla bona.

Held, that the order for:

writ of fieri facias and capias must be quashed, and all procee
stayed,

he
ndt
.. . at roll &
feiting the recognizance, the estre dings there?!

G. G. S. Lindsay, for the surety,
J. R Cartwright, Q.C., for the Crown.
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Divisionar, COURT.] [March 3.

Eguy ARMSTRONG 7. LYE.

Quitable assignment—Attorney for sale of lands— Authority 0 attorney to
Pay an advance out of proceeds of sale—Attorney subsequently becoming
Purchaser— Lien for advance on Jand—Personal obligation.

Certali{,; b;ing the owner of certain lands, subject to a mortgage to G., and to

Proceed? arges to B. and C., and which had been directed to be sold under

Within Ings taken .by G., defendant agreed with him to pay off G.s mortgage

$1 000: year, and in the meantime to secure G. collaterally to thf.: gxtent of

mor,\ths’ :{’. to Payldefendant $500 as well as G.’s mortgage within three
sale of ’tha‘lmg wh’Ch"hff created defendant his attorney irrevocable for the

Paymen e la{\d, authorizing him to retain one-third of the net proceeds after

ond tht of G. ‘f"d B. anfi C.s claims. R., who also owed H $6,000 under a
shoulq erefor, signed an instrument whereby he agreed that in case any person

Same qf:alke H. a loan or advance to the extent of $1,200 am.i interest, the

author, L:jd be charged by way of mortgage against the said lands, and

of the s:] defendant to pay the same out of R.s share in the su}'plus proceeds
applieq e, after paying G.and B. and C’s claims, and which was to pe
rom w}? n the $6,000 bond. H. procured an advance of $459 from plfuntlff,
pay ‘l;e om she had previously borrowed $500, on defendant’s agreeing to
ese inSame out of the said surplus proceeds as soon as he received them.
ce, struments attached together were deposited in the proper Registry

» Upon an affidavit of execution made as to the first of them. Subse-

qUent . .
la dsly defendant became the purchaser of R.'s equity of redemption in the

Was g,iﬁi]’ Zm'"‘.i“g the judgment of Boyp, C., at the trial, that the plain.tiﬁ'
isjlldgme tO‘llen on the lands for the amount of his advance; })ut reversing
€ntitleq ¢ ent (STREET, J., dissenting), that he was also under the circumstarces,
Waf:,,a personal order against the defendant therefor.
Wazzan’ Q'C"_ and Ruduay, for the plaintiff.
Higgoe Nesbitt, for Lye.
*4om, for Lye and Rankin.
alter Reade, for Mrs. Hutchins.

BOY
D, C
R y L. FER
CBERTSON, ] "} [April 7-
Revyy, ARDAGH . COUNTY OF YORK.
0r—. . _
Praecipe ordey—Delay in prosecution of action—

A st '
bring andt“t.e passed in 1889, gave persons making certat
the ye,, T)Ct'mf within a year. The plaintiffs brought such an
» but did not proceed with it, and no proceeding was ta

Change of interests
n claims a right to
action within
Part ken by either

arty _ : ner
tiffy ’:ﬁter tl!e delivery of the defence in June, 1890, until one of the plam
a Praec;mg died in January, 1895, the action was revived in February, }896, hy
e pietf"de"- In the meantime changes had taken place 1n the interests

rties.

H, . .
¢/d, that the order should not be interfered with. The old practice had
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. (] not
: dismiss, wer
been superseded, and the defendants, not having moved to ’
entitled to complain of the action being revived.
Pearson, for the plaintiffs,

C. C. Robinson, for the defendants.

Bovp, C., FERGUSON, J.,) [April &
ROBERTSON, ]. )

Davis ». Davis.

Will—Election— Period of accounting— Interest.

: H life, and
Testator by his will left the income of his estate to his Wlf(: if::ra Codici.l,
directed that after her death it should be disposed .of.' as set ou ed of ail Dis
not to be opened until after her death, By the codicil he dls‘;‘oof his wifé, 2
estate among his children, giving to two of them, af.ter the deaf widow, with”
certain property which in reality was hers. After his death, hlﬁs e years, after
out proving the will, received all the income of the esfate for ‘1’ cred against
the lapse of which the will and codicil were proved. She then ele :
the will. . accoun
Held, that her election related back to, and she was hatc)lle t:n te elect
» the date of the testator's death ; but, as she was not called up

. in the
o . ith interest
until this action was brought, she should not be charged wit
meantime.

from

Marsh, Q.C.,and G. G. S. Lindsey, for the plaintiff.
D. Macdonald, for the defendant.

[april 1%
DivisionaL COURT.]

BUILDING & LOAN AssocIATION v. POAPS. Posses”

; trust
Statute of Limitations—Sale of land—Trustee and cestus qt“e-— Morlgage o
sion by cestui que trust— Non-eflective right of entry
trustee—Registyy A cl—Priority.

on paY’
The relationship arising out of an agreement for the sale of la:;ichaser, 18
ment of the purchase money, and the taking of possession by d;:fc give right
that of trustee and cestuj que trust, and as the former has no eft¢ ossession
entry the Statute of Limitations does not apply in favor of the : v. Murr®
the cestui que trust. The Principle of the decision in Harre
(1894), 2 Q. B. 648, applied.

H nces
A mortgage from the trustee under the above circumsta g
and registers h

. L the mo

'S mortgage in ignorance that anyone other than tructive © ahe
is in occupation of the land, and without notice actual or cons ovisions ©
equitable right of the cestuj que trust, is entitled to set up the pr

SE R ry to
Registry Act, which is retrospective, and to plead it if it is nefl:evsvf:i 'y
- Bell v. Walker, 20 Gr. 558; Grey v. Ball, 23 Gr. 390, follo
Alan Cassels, for the plaintiff,

Leitch, Q.C., for the defendants,

who takes
rtgagor
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April 29.
Rosg, 1 [Ap

) TOWNSHIP
IN RE CanaDIAN Paciric R, W. Co. AND COUNTY ANI |
OF YORK.

; ada, 1888—
Comtz'tutz'onal law— Railways—Crossings— Ratlway fl4 "E".:dg:: an:/i i
Powers of Raitway Committee of Privy Council— / :orpofations.
lenance of gates—Contribution to cost of—Municipa

. n order
The Railway Committee of the Privy Co.unC.ll of Can;dab:lllzi?ai Pacific
8ates and watchmen be provided and ma!ntamed by. the o tain streets
Way Company for the protection of the railway cros\S(mil;(S and other town-
ch traversed the City of Toronto, the townshlp of orh y orth limit of the
SUPS within the County of York, such crossings being at the n to should con-
'ty of Toronto, and that the corporation of the City of Toron
ibute ¢ the/ cost of erection and maintenance. ion of the city corpora-
SllbSequently, the Commiittee, upon the representation of t tribute part of
»Made an order that the township and county should con
4re of such cost originally allotted to the city. Railway Act of
Held, having regard to ss. 11, 18, 21, 187 and 188, of tge on the Parlia-
“"ada, 1888, that the British North America Act conferre .UE the Canadian
Meng ¢ Canada the exclusive legislative authority to deal wit . l.tion apon
Pacify. Railway and with the guarding of the crossings ; that legis ;arliamellt
Such 4 Subject was necessary legislation ; that the Dommlotn make such
could ang did confer upon the Railway Committee the power g mmittee to
Orders 55 those in question ; that it was within the power of the h:Court had
“termine What persons were interested in the crossings ; tha]t -t and that the
fo Power 14 review such decision, it being declared to be final.’. s. or in any
3t that the highways in question were vested in municipa l;-l;);rliament to
n_se Controlleq by them, did not in anywise limit the powers 0 to make the
Rislate fespecting the subject, or of the Railway Co.mmlttee subject to
ders iy question, but that the municipal corporations w'erete individual.
Suc legislation anci to the orders made thereunder as any priva
Woulq e

that
Rajl
whj

[iOn

R"éinmn

» Q.C., and Angus MacMurchy, for the railway company.
A}'le.rwo
C

7tk, Q.C., for the township corporation. ]
¢ Rob;‘n,,,g,, a;md 7. H. Lennoxz, for the county corporatli«:)n-
<R Carlwrz;glzt, Q.C., for the Attorney-General for Ontario.
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CRIMINAL LAW.

TORONTO ASSIZES.
REGINA ». MARY ELLEN BEER. eal treat ent.
Manslavughter—Crim. Code, sec. 250—Christian .S’cz'enlzst~—/"1:’ ; in by the par-
The prisoner, who practiced as a Christian Scientist, tW:: Cei::t: 4 an a;
ents of a child suffering from diphtheria She was t“o sit gilentlv by t
retained as a medical attendant. She did nothing but kind. The child dlz‘
without giving any medical and other treatment of a{ly hter. According ‘.f the
the disease, and the prisoner was indicted for mansl.ug .

longe
medical evidence the life of the child might have been saved or pro ¢ the
usual medical remedies had been applied. . c. 212 or sec. 214 ©
Held, that the prisoner could not be convicted under sec.
Criminal Code.

) ndef
. indicted, @ iZ.s
Held also. (dubitante) that the father of the thld 90‘:11(] I:,(;:::s{;ary of life ;’l to
secs. 209 and 210, for not having supplied the child with a
medical aid. nor coul

seC
d the prisoner be indicted as an accessory (under 1pGEs J°

the father’s neglect. [Toxonto, Trorspat, DEC. 5, 1895, FALCUN(B::»iminal

The prisoner was put upon her trial at the Toronto Au‘?::gid on the
Assizes, 1895, charged with the crime of manslaughter in that Sf York, Unl.aw—
28th of October, 1895, at the city of Toronto, in the County 0 it the crimé
fully kill and slay one Percy Robert Beck, and did thereby com
of manslaughter, according to sec. 230 of the Criminal Code. .

The prisoner pleaded “ Not guilty.” . ommitteds wer

The circumstances under which the alleged crime was kcto attend rey
that the prisoner, Practising as a Christian scientist, undertoo Hering rom 0
Robert, a child then six years and nine months old, who ves S: accordin ‘
mild type of diphtheria. Her treatment of the child c(ms:lstc ,nything’ n,,ver
the evidence, in simply sitting by the bedside, rarely §ay1ng aexaminatio ©
prescribing, nor in any way touching the child, or making any .
otherwise diagnosing the patient.

's
the Ch)ld
The child died, and the post mortem revealed the fact t::; rarely fat:h
complaint was diphtheria of a non-malignant character, a dls; the chi
and the evidence of the medical men went to show that ha t any rat&
‘properly treated, it would probably have recovered, and that, a i
‘had been accelerated by no proper medical attendance. was such neg of
The contention on behalf of the Crown was that -therefor the dea 3l
gence on the part of the prisoner as would make her llab1; e was B legn |
the child, and furthermore, the Crown maintained that. tlcqnendancc' of
liability on the part of the parents to provide proper med‘ca- .their brea“:h
that the prisoner, by her conduct, had assisted the parents I

death

ode:
. ;) o
duty, and in that way became an accomplice under section 61 (
John A. Barron, Q.C,, for the Crown.
. . who
Hamilton Cassels, for the prisoner. Jearned judg®
The following charge was delivered to the jury by the le2
tried the case :

n
her 2
. The fa.t ad,
FALCONBRIDGE, J.—The facts of the case are SImp]'el.)OUt (wo Y€3'
mother of the little boy, Percy Robert Beck, have been fora
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h::;: 0; the dOCtrin'es and the practices of what is known as Christ.ian SFience.
igheSta had a med{ca] attendant for years and. they' speak.ot' l?lm with ‘the
eya respect as being a man of great skill and mtelllgen?e in his professmn,
Droc“rlfp(mr ,to be very respectable pfeople, and.peo;.)le having ample means tvo
rleCeSSarmedgcal :flttendar?ce for thex'r sick. ch{lcl, l.f they had considered it
e serviz. ‘;-)n this occasion, the child being ill with sore throat, they seek
as Chri;'o th‘-" defendam, Mrs.. Beer, whom they had knf)wn for some years
Itis; lan Scientist. 'Called in by the mother of the chl.ld, she carr{e there.
hot expec:ngortam to notice what Mrs. I}»eer was ca}lled in to do. S}ue was
hot examie » Was not retame.d, to come in as a medical attendan.t. She d!d
N0t maje ne the child ; she did not take the temperature of the child ; she did
N0t go) a":n)' ex:;llllfnatlon of either the body or throat of the child ; sh.e did
rom the thor examine the phlegm or sputa which came from or was ejected
Clemeng o roat of the sick child in the process of coughing. These are
went ¢, yo negligence which wQuld be relied upon by the Crown, 1f the case
the death “; to Sho‘:v that the prisoner was guilty of negligence which ca.used
She was c:u th? child. But she was not c?.lled in to do any of these things.
EXercise of tﬁd in to treat as a Christian Scientist ; whether it was to be by the
Simply of ; e will or by prayer, we are not told, but her practice c.ons:.sted
as to tream:ttmg 5'161:"1 m.the presence of the patient. Shfe gave no directions
N the sens ent, no directions as to medicine or food, no directions about diet
child ¢, fe a doctor would, but in the sense a friend might do, to keep the
Mfortable and give him anything he fancied.
.&)nows’.e s Essage in the code which refers to medical treatment reads as
Ister s“l:gic l"er)’0ne 'who undertakes (except in case of necessity) to a'dmm-
Which ig Ora or medical treatment, or to do any other lawful act, the doing of
"2s0nabie li“ay be dangerous to life, is under a legal duty to have and to use
TeSposib]ef nOWl.ed.ge’ skill and care in doing any such act, and 1s cr!mmally
§ Causeq or omlttmg, without lawful excuse to discharge that duty, if death
If | ha)::lsuCh omission,” .
Questiq left the case to you it would have been probably to det.ermme
Caus ° N only, namely, whether in your opinion the death of the child was
treatme’:mr tany rate accelerated, by the prisoner’s treatment, or want .of
e“‘edi’czls 't may be viewed, a medical man not having been called in.
b Y saiq wi::en went in their evidence as far as they could honestly go.
Cen Prolon, great positiveness that the child’s life would und.oubtcdl)'v have
meth()d of Ked hfld proper medical treatment been applied, parucula}rly in the
baciy i cleansing the mouth, cleansing the throat and sterilizing those
Y the Presenare said to be not merely the cause of the disease, or developed
Ca e medse of tl:ne disease, but are the disease itself.

Use Vs ical witnesses called stopped short of saying that
:)h{“ is a:ch neglect or treatment, or want of treatment of the .pnsoner,' :
itp'"io that i’hh(’ne.St scientific man could say. They cannot give 2 positive

Woy prob, e child’s life would have been saved by medical treatment. So
Caugeq y\?, ably have been a dangerous thing for you to say the death was

Y th ney} antof treatment. You might have found that death was agcelerated

slect alleged by the Crown, or that the life of the child might have

hat death was
and
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indictment ‘Yaﬁ
been prolonged, and that the prisoner who has an.swerttf(l}:: tdh;th of the chxl' .
guilty of the neglect which entailed the accelera.ntl.on of lain Mrs. Beer di
In the view I take of the law and the facts it is quite p Lor did she under-
not undertake to administer medical or surgical asmstancg, 2 o life. No one
take to do some lawful act, the doing of which would en :u ;ering from sore—
can say that sitting silent by the bedside of a person nder all the circu™”
throat would be dangerous to life. I therefore hold u )
stances in evidence here, that the section does not apll’llf' clear that Mrs. ge;
[The learned judge further said that it was equa Vh omission of Whic™
did not undertake to do any act, the doing of Whl.Ch, ort deid ot app‘y'] s
might be dangerous to life, and consequently section 214 being quoteds it _
As to the position of the parents, section§ 209 "{“d IZI?n d ought to be t0
argued by the Crown that the father is crimmal'ly liable, dsary of life, namne ¥
day indicted for not having supplied his child with a neces Q.B.D. 15 is 'Clteht;
medical aid, and in that connection Queen v. Downes, lovi;ies that it i5 * |
Now the English statute, 31 & 32 Vict., ch. 122, sec. 7, p‘:as the law of h“f
duty of the parents to provide medical aid. It always his infant childs? .
land that the parent was bound to furnish necessaries to f he was able tO gre
he was criminally responsible if he neglected that d“fy’(i ! es in England V¢ 1
the necessary provisions. Some of the most eminent ju fre of thecas€ brougs 5
called upon to determine the application of the new statu as before the p2 e
before them, but they doubted, whether under the law as 1t 1‘;vobsel‘\’e our Statuer
ing of that Act, medical aid was a necessary. Now you will o whether, UP X
left it where the common law left it. So it would be a quesuo,-ovidiﬂg M very
our law, the father would be liable to an indictment for ndo-t Spthat almost ev:he
aid. One might think that the simple well known remedie ocure without -
father and mother knows of, and which a parent might pr d fill the requ! ve
" intervention of a doctor, would be considered necessary and Englan haso
ments of the law. I have said how the highest authorltles“:‘ecessary.” r
hesitated to find medical aid to be included in th? word . liable un er
there is very great doubt whether the father in this case 18 and
statute to be indicted for a breach of the law. _ 1d the father liables un-
The application on the part of the Crown is to ho .

as havlﬂg‘ 4
that the prisoner is liable as accessory to the father's oﬁ'encet,h ", child d'ed’evi‘
selled or procured the neglect from which the Crown J Y But there is o that
owing to which the death of the child was accelerate ¢ of this sect® 2iding
dence of counselling or procurement. The only par b-section about ‘gonce
could by any possibility apply to the prisoner, is the su o esion O g
and abetting.  But here, what is charged is not the com not doing so% pes and
in the common acceptation of the term, but it consists n might be aid! abet 2
If the offence consisted in doing some overt act, there e can aid Of
abetting in the commission of that overt act, but how ?nthom- pefor®
person in not doing something I have not been able T accessOmY 4 enc

It is laid down as a general principle there can be fly imp ies : 2CCES
the fact in manslaughter, because manslaughter neceSSahere can b€ r)rinciple’
of malice, absence of premeditation, and that therefore :he generd p o
sory before the fact. '1do not subscribe entirely tob fore the fact'uowedt
because I think sometimes there may be an accessory be wn being 2

1 direct that the prisoner be set at liberty, the Cro
reserve a case upon the evidence presented.
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Province of Mew Brunswick.

SUPREME COURT.

B mane [April 16.
HaLIFAX BANKING CO. v. SMITH.
Action on bond—Foreclosure of morigage—Res Judicata.
Whic.}Il‘hE plaintiffs filed a bill in Equity for the foreclosure of a mortgage, to
ond t e,defe“dam Plﬁaded coercion and fraud. Plaintiffs then sued on the
fenda’ which aCCOmPame(.l the mortgage, in the Supreme Court, to which dg-
inE nt pleaded substantially the same defence. The plaintiffs won. The suit
set gulty was th?n Qroceeded with, and plaintiffs contended that the . defence
ord P was re¢ judicata. The Judge in Equity took the same view and
ered a decree for the plaintiff.
sust;,l(')n appeal to the Full Court the judgment of the Judge in Equity was
ined.
Wallace supported appeal.
M. G. T eed, contra.

PROBATE COURT.

T .
RUEMAN, J.] [ST. JOHN, April 14.

IN RE JORDAN.
Deed poll—To take effect after death—Probate of-
in th:lée deceased, by dee-d poll, gave all his property to certain persons named
the dee;e'd, to be, after his death, divided as directed in t}?e deed. .He kept
tak in his possession until just before his death, when it was delivered to
¢ effect after his death.
deed‘zzphca.tim,l was made by the trustees named in the .
ct, T}? will, it being executed in the formal manner requir
named ey contended that the deed should be proved as
as executors thereof.

. fof'féf that the deed could be proved as a will, but
ters of administration cum testamento annexo,

Jordan, Q.C., in support of application.

deed to prove the
ed by the Wills
a will and they

that the decree should
to issue to the trustees.

Province of (Danitoba.

HIGH COURT OF ]USTIC'E.
[May 14.

Des ATNAJLIFE INSURANCE Co. v. SHARP.
:‘;‘rer~p leading—Striking ou? p/eas-—Ammdment—-—Queen’s Benck Act,

95, Rule 318,

S
t yet;eral paragraphs of the defendant’s stat
¢ plaintiff, as raising defences which

TAYLOR, CJ.]

e were objected

ement of defenc
and a

were not good in 1aw;
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P

\ h
ueen's Benc
motion was made to strike them out under Rule 318 of the Q
Act, 189s. tage of the pro-
’This Rule provides that a Court or a judge may at a't“)]’: Zfeading which
ceedings order to be struck out or amended any m.atter 1nb rrass or delay the
may be scandalous, or which may tend to prejudice, emba
fair trial of the action. Gff demurring t0
Held, that, as no provision is made in th.e Act fora plalr:‘fn held bad on
the statement of defence, any pleadings which would hal:e 4t on application,
demurrer under the former practice should now be struck o ;
or in a proper case amended on terms. but omitte
The 5th and 6th Paragraphs of the defence alleged pa(i’n:;:::; paragfaphs’
the words “before action,” and leave was given to amen din law and struck
but the other Paragraphs objected to were all held to be ba

A ! s ; event.
out with costs to be costs In the cause to the plaintiffs in any
Culver, Q.C., for plaintiffs,

Dawson, for defendant McKinnon,

[May 19-
TAYLOR, C.].]
GRANT 7. MCcKEE

Lo viture.
Consent order—Application to enlarge time—Forfe . con-
In this case the defendan arrearl
taining a proviso for re.entr nd for
the plaintiff recovered judg
delivery of possession,

Practice—

t was a tenant of the plaintiff under a,lizs
Yy on non-payment of rent. Rent bem::nt )
ment by default for the amount of thzr th; sheriff:
and a writ of possession was executed ie defendant
Afterwards an order was made by consent, providing that upon :d be relieve
Paying on the 29th of April the amount of rent and costs, he S_h‘_’u tendered 1©
from the forfeiture. On the day named the defendant’s .sohcnorn condition
the plaintiff’s solicitor the amount due, and offered to pay it ovt?rdO erson Who
of receiving an assignment of the plaintif’s judgment to a thirc Izlto agree
had advanced part of the money. The plaintiff’s solic:tor.deC]m‘;]o lived at
to this assignment, being given without first seeing his client, W ards, how”
some distance, and the money was not paid over. Three da)fS ?T{terwo]icito
ever, the money was tendered unconditionally, but the plaintiff’s s
on the ground that it was too late.

r re-

t
. aymen
The defendant then moved to have the time for making the P
extended. with-
Held, that an order made

. aside,
on consent cannot be varied or set

round
: . . other &
out showing some ground of surprise, mistake or fraud, or

which would invalidate an agreement between the parties. 249; 177
Holt v. Jesse, 3 Ch. D. 1775 Harvey v. Croydon, 26 Ch. D.
West Devon, etc., Mine, 38 Ch. D, 51, . h con
Application dismissed without costs on account of the hars

the plaintiff in enforcing his rights,
Hull, for plaintiff,
Mathers, for defendant.

duct of
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N

Furi courr,] [May zo0.

Gray ». N. & N. W. R. Co.

Appeal to Privy Council—ILeave to appeal.
to HThe Pl'aintiﬁ's in this case having applied for and obtained leave to gppeal
ant er Majesty in Council direct from the judgment of the Full Couft, (noted
in Ce p. '?7) the defendants now applied to the Court under the Imperial Orfler
Crosouncﬂ of the 26th November, 1892, regulating such appeals, to admit a
Wwhi s-appeal to Her Majesty in Council from those portions of the decree to

ich they objected.
afterDet’endams, ho vever, had not applied for such leave within fourteen. dz'tys
we th_e pronouncing of the order of the Court, and, although the plaintiffs

ve willing to consent to the order being made, the Full Court nevertheless
refuchld, that they had no jurisdiction to make any order either to admit or
an ae the appeal, the limit of their jurisdiction in the mattfar being to allow
afterpf;,ea] upon an application for that purpose made within fourteen ‘da.ys
dictio € pronouncing of the order complained of, and even then such juris-

h arises from implication only.

29 Flint v. Walker, 5 Moo. P.C. 179, Retemeyer v. Obermuller, 2 Moo. P.C.

3, fOllOWed_

E‘wf"”r Q.C., for plaintiffs.
Phippen, for defendants.

—

MRorth-Wlest Territories.

Ric WESTERN ASSINIBOIA JUDICIAL DISTRICT.
HARDSON, J.] [May 2.
Pgyy . ARNOLD v. LASCELLES.
nership between husband and wife—Action by wife as surviving pariner.
(husll::::gmff (a widow) sued as surviving partner of the firm of F. &M. Amolc:’
F.am and wife) on indebtedness contracted by defendant to the firm o
- Arnold.
usiri(:; defendant it.was contended that husband .and wife cannot
Cutrix of In partnership, and that the action must fail, as plaintiff wa
Hp/,the estate of F. Arnold, who had died intestate. '
62 @, on authority of Eddows v. Argentine Loan and Mercantile A geney,
her ‘h;r-b()oz, that a married woman can carry on business in p.artnershup w1thf
the fy sband, and that plaintiff had a right of action as surviving partner 0
o of F. & M. Arnold.
7 Q.C, for plaintif.
son, for defendant.

R
ICHARDSON’ J]

carry on
s not exe-

[May 16.

I""’rﬁl ROBB v. SIMPSON.
sa;;a’;"" —Assignment of chattels not in assignor's po.rsessz'on’——Bon‘zIz/:Ze;
notic, Y judgment debtor of chattels with change of possession with

€ 20 purchaser of writ of execution—, Judicature Ordinance, sec- 337

Simj;mpson placed a fi. fa. goods in sheriff’s hands jssued on a J:udgmem,
on v. M. Vannell, of 19th November, 1895 About the same time McV.
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d to
contracted with the M. J. C. C. to erect them a building, a“‘f proc;?:e]um-
make frames and also to order from one R., of Revelstolfe, B.C, cell' intiff his
ber for the same work. On 6th Dec., 1895, McV. assigned to p :ceived ,
contract and the lumber order, by a writing worded : “ For valuibrthe car 0
D. McV., do hereby assign, transfer and set over to David Ro and also
lumber which has been ordered by me of R., of Revelstoke, . 'C oy
the contract which has been entered into with me by the M. J. C. I.VIc'V., gth
R., who had no notice of this assignment, shipped the lumbf3r t(:j to McVs
Dec., 1895. The car of lumber arrived 13th Dec., 1895, consigne es having
and after it had been partly unloaded by plaintiff (the fnjelght charg > ment)
been paid for the plaintiff by the M. J. C. C., who had notice of: the ass s(g) otice
was seized under defendant’s writ of execution.  The plaintiff h.ad.ﬂ? claiming
of the writ of execution until the actual seizure was made. I.’lamt‘d to deter-
the lumber under his assignment, an interpleader issue was d’lrecte o,
mine whether the assignment to plaintiff outranked defendant’s exec

f
. he car ©
Held, that on Dec. 6th, and up to Dec. 13th, McV., not having t table
lumber and being unable to del;

ment
assignment to the plaintiff of
plaintiff could enforce when

ver it, the writing operated as an efl‘::
chattels not in existence, which asslgn 13t
the chattels came within McV.'s Contgld?nance»
Dec., and that consequently under sec. 337 of the Judicature Of d to be
the lumber was not bound by the writ of execution. Seizure ordere

vacated, with costs of sheriff and of plaintiff to be paid by defendant.
J. G. Gordon, for plaintiff,

T.C Joknstone, for defendant,
#
—_—
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BOOK REVIEWS. I
—DBOOK REVIEWS.

. : Dominio”
Political Appointments, Parliaments and the Judicial Bench in the f the
(;/ Canada, 1867 to 189

t o
» by N. OMER COTE, of the Departmen
-Interior, Canada.

braces

We have before us this very useful compilation of 480 pages. l; i:;t date.

the long period of 28 years, and the information is given up to the af histori€

It seems to be a complete and accurate record on the subjects o‘s largely

interest which are therein treated. Its interest to the profession ! and th¢

under the head of the Judicial Bench, the Constitution of the 'coul’tsts and the

names of the Judges. There is here giventhe dates of the appointmen ho have

periods during which the Judge served - ap their 386%
retired, etc. It would have added to the interest to have given

btaina
though we can well understand that this would have been only ©
with great difficulty,

We are also indebted to

less complete, published by
two works really give a co

. . rs.
statistical form from 1841 to the present time, a period of 54 yeaan will b¢
are indispensable to any student of the history of the Dominion,

. inde
very useful works of reference, and more especially as a full 1
names completes the last volume,

w
, as well as the names of those

though

Mr. Coté for a copy of a similar work, Thes¢

his father, Mr. J. 0. Coté, in lgtﬁ,f;;iion in
mplete political history of the Do

They

x of the



