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WE would call the attention of our readers to the full report to be found in
the Aibany Lew 3‘01474:41 vol. 44, p. 86, of a case defining the law of easements’
in regard to companies utilizing electricity and operating in the pubhc streets,
which we hav: noted post p. 479.

AMONG the Acts passed at the last session of the British Parliament was that
known as the Slander of Women Bill, which enacts that an imputation on a
woman’s chastity is actionable without proof of special damage. This is one
of the numerous instances in which our legislatures are in advance of the old
land’s. The matter of this bill became law with us by c. 14 of 52 Vict. (Ont.).
Our Act is a little wider, and provides for the giving of security for costs and
for examination of parties immediately after the delivery of the statement of

claim, provisions which do not occur in the English Act. .
* DOWER IN MORTGAGED ESTATES.
In the late case of Pratt v. Bunnell, 21 Ont. 1, Street, ]., in delivering the

judgment of the Divisional Court, says that the decision arrived at is opposed to
the view taken by Patterson, J.A., in Martindale v. Clarkson, 6 A.R. 1; by the
Chancellor in Re Croskery, 16 Ont. 207 ; and by Ferguson, J., in Re Hague, 14
Ont. 660. We are, however, somewhat irclined to doubt whether there is really
any such judicial conflict of opinion.
* In Pratt v. Bunnell a mortgage had been glven for purchase money, and the
‘H wife of the mortgagor had joined in the mortgage to bar her dower; and the
question the court had to decide was whether, after payment of the mortgage
debt, the wife’s dower was to be calculated on one-thigd of the whole value of the
land, or only on one-third of the surplus remaining after payment of the mortgage.
The Court came to the conclusion that the wife was only dowable in that
case out of the surplus ; which conclusion, if confined to the case of mortgages
for purchase money, we believe to be a perfectly correct exposition of the statute;
but if it be intended to apply that rule to other cases than mortgages for pur-
chase money, we think it open to doubt, and in that case it certainly would be
opposed to the previous decisions above referred to. The obiier dictum of Patter- -
- son, JLA., in Martindale v. Clarkson, referred to by Street, J., does not appear to be
maintainable as a general proposition applicable to all cases. Speaking of the
new right conferred on dowresses by the Act of 1879, he says, * To such dower
the Legislature applies the rule adopted by the Court of Chancery in Roberison v,
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Robertson, 25 Gr. 486, estimating it upon the whole value of the land and not
the surplus over the incumbrance.” Applied to the case in hand, viz,, a mork
gage given to secure an advance and not for purchase money, the statement
perfectly correct ; but there is nothing. in the case to indicate that the learned:

judge had the case of a mortgage for purchase moncy in mind, or that he woul
have held that the same rule applied to such mortgages. Inneither of the oth

cases, Re Croskery and e Hague, were the mortgages in question given for pur.
chase money—nor do we find anything in these cases to indice ¢ that the learned’

judges who decided them had in view the case of mortgages for purchase money,
As Street, J., points out, there was a clear distinction before the Act of 1879

in the rights of a wife to dower in land subject to mortgage where the mortgage
was given to secure the purchase money of the mortgaged land, and where the
mortgage was given to secure a loan or a debt other than purchase money.
Campbell v. Royal Canadian Bank, 19 Gr. 334, had settled that in the case ofa-
mortgage for purchase money the dower was to be calculated only on the value -
of the equity of redemption; whereas, where the mortgage was not given to
secure purchase money, Doan v. Davis, 23 Gr. 207, and Roberison v. Robertson, .
25 Gr. 486, had settled that the wife’s dower was to be culculated on the basis
of the whole value of the land. This distinction the Act of 1879 does not appear -

to us to be intended to disturb, and notwithstanding the verbal criticism which
Street, ]., has applied to s. 6, we are disposed to think it is framed for the very

purpose of preserving this distinction. That section provides that in the event .
of the sale of the mortgiged land, the dowress is to be * entitled to dower in -
any surplus of the purchase money arising from such sale which may remain -
after satisfaction of the claim of the mortgagee or grantee, to the same extent as

she would have been entitled to dower in the land from which the surplus pur-

chase money shall be derived had the same not been sold.” )
The words ““ to the same extent”’ appea: to us to indicate that the Legisla-

ture had in view the fact that the extent to which a widow in the then state of

the law was entitled to dower in mortgaged land was not in all cases the same, -

but varied according to the nature of the purpose for which the mortgage had

been given, and the use of these words seems to us plainly to show that it was 1
not intended to interfere with that distinction. Had it been intended to lay ]
down a rule to be applied to all cases, irrespective of the previously well-estab- "}

lished distinction, we are disposed to think that the language would have been
different. The draughtsman probably had in view when using the words ¢ had
the same not been sold ” a case of administration where, without a sale of the
mortgaged land, it becomes nccessary to adjust the rights of the parties, and to

determine to what extent and for what amount the dowress is entitled to dower,
The dower, on whatever basis it is calculated, can, in the event of a sale, |

only be payable out of the surplus; but if it were intended in all cases to confine

the dowress' claim to one-third of the surplus, it was certainly easier to say so

than to use the phraseology actually adopted, which, to our mind, plainly enough
implies that the Legislature contemplated the fact that the extent to whicha
widow is entitled to dower depends on the circumstances of each case.
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In our view of the case, Pratt v. Bunnell is not in conflict with the previous
decisions (except that of Calver: v. Black, 8 P.R. 255), but merely establishes an
exception to the general rule; which existed before the Act of 1879, and which -
was not, as we venture to think, intended to be in any way interfered with by
that Act.

Legal Statistics for 18go;

LEGAL STATISTICS FOR 18go.

The Report of the Inspector of Legal Offices for the year 18go shows that
there was a sensible diminution in the volume of litigation compared with the
previous year so far as the number of suits is concerned. In 188g the total num-
ber of writs issued was 7067, while in 1890 the figure reached is only 6g40. But

oney. : ¥ while the number of writs is considerably smaller, the amount sued for seems'to -
ofa § pave beea very considerably larger: thus in 188g the writs were indorsed for
value } $v 550,422.07, and in 1890 for $9,288,656.44.
en to 7 The number of judgments entered without trial in the ouater counties in 1889
’ ’So’fv -§ was 1822, and the amount recovered thereby $1,942,567.39; while in 18go the
basis number of judgments fell to 1240, and the amount of them to $1,235,603.06. In
Ppear -2 18qgo the number of judgments entered in the High Court in the outer counties,
hich | after trial, was 406, as again~t 623 in 1889, and the amount of such judgments
very in 1889 was $498,816.95, agsinst $141,827.82 in 1890. These figures, it will be
rvent ¥ ohserved, do not include the city of Toronto; it is therefore impossible {o insti-
er f'“ tute a comparison between the total number of suits commenced and the num«
am g ber of judgments recovered. So far as the outer counties are concerned, of the
tas ¥ sum of $9,288,656.44 for which wr s were issued only $1,377,430.88 was re-
pur- ‘¥ covered by judgments entered in the outer counties. Is it to be supposed that
. judgments in respect of the other eight millions of dollars of claims were re-
isla- covered in Toronto? Unfortunately the Inspector’s duties do not extend to the
e of Toronto offices, and his report, therefore, furnishes very few data for a com-
tme, ¥ parison between the legal business transacted in the outer counties and in To-
had § ronto respectively.
was . It is a very curious fact that notwithstanding the eno.mous sums for which-
lay ¥ actions are commenced in the course of a year, a comparatively very small por-

tab- "]
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tion of it is recovered under execution or by sales under other legal process.
Thus although executions were issued against goods in the High Court of
Justice during 18qo for $3,135,751.93, only the sum of $40,377.70 was actually
realized by the sheriffs by sales, and the sum of $354,329.09 without sales, making

‘the total realized under executions only $g4,706.79, or not quite & part of the -
amount required to be levied. It is to be hoped that this does not represent the ‘
actual fruit of the litigation. The amounts realized by sales in the Masters' '
offices do not account by any means for the difference between the amount sued
- for and the amount recovered. In 1889 $390,974 was realized in this way, and
~in 1890 $416,914.84.

- The profession will be interested to learn that the proportion between the
. taxed fees and disbursements. is about equal, and for every dollar of profit costs
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a solicitor can earn in a litigated suit he must be prepared to disburse anot
dollar. This is ' >rtainly a very heavy outlay, and it is doubtful whether ani
other professional business is carried on on such disadvantageous terms.

Some interesting figures are to be gathered from the Surrogate Court return
from which we learn that during :he past year the value of the personalty devolvin
aggregated $15,435,107.13, as against $12,299,582.15 in 1889; and the value of the-
realty devolving under the Devolution of Estates Act aggregated $4,679,177.56,a
against $3,773,939.47 in 188g; there being in both classes of property a ve
considerable increase in amount during the past year. We find that there were;
only 14 estates where the personalty was over $100,000. ,

"As an almost necessary result of the practical operation of the Devolution of.
Estates Act, the number of administration actions is dwindling away by derrees.-
In 1885 we find that in the outer counties 55 administration orders were made -
upon summary applications ; in 1886 there were 62; in 1887 there were 50; in
1888, 42 in 188g there were 33; and in 18go, 25. These returns of course do.
not include the city of Toronto, and therefore we are unable to see what has "]
been the full extent of the falling off of this class of uctions. The change in the *
law which has been effected by the Devolution of Estates Act we believe has -
been beneficial both to the profession and the public: and it is not often that it
can be said of any legislation that it is beneficial to both the lay and professional
classes of the community. It does not follow that because it is now possible to
wind up estates without the necessity of an administration action that therefore
the services of the lawyer can be dispensed with: his aid is almost invariably
sought, and instead of having to lay out a dollar for every dollar he earns, he is -
able to earn just as mnuch without having to lay out in disbursements anything
like the same amount of money, and at the same time he has the satisfaction of §
presenting a much less heavy il of costs to his client than he would have in the
case of litigation, '

Notwithstanding these crumbs of comfort, the fact cannot but Hccasionally -
present itself to the mind of the practitioner that, by reason of the constant in-
flux of at least 100 new members every year into the ranks of the profession, the §
competition for business is constantly increasing, and its increase in bulk does
not by any means keep pace with the increase in the numbers of the competitors. -

SUDICIAL SALARIES.

We are glad that the leader of the Government has announced his intention’}
of bringing in a measure next session to increase the salaries of the judges. It
is to be hoped that he means business. There is no questicn as to what his;
own views are, but he sees difficulties in the way which his predecessor was;
unable to overcome. We trust Mr, Abbott may be more successful. We re:
produce his remarks iz extenso :

He says: “ The subject of this discussion is certainly well worthy of th
time that has been taken up, and the Government is very sensible, and h
been for some time, of its importance and of the necessity of dealing with i




e -
8 7
it ]
g
o
®

y.
S
.
f . §
e

- 1t has already made a serious effort within the last two or three years to do so,
unsuccessfully, in consequence of the great difference of opinior which appears

to exist in the representative body as to the position the judges should hold with -
regard to salary., It appears to me that the discussion which has taken place
here affords a very excellent object lesson as to the extent of these difficulties.
While almost every hon. gentleman thinks the salaries of the judges should be
increased, the views as to the ecxtent and nature of that increase are as numer-
ous as the number of gentlemen who spoke on the subject. It is this kind »f
difference of opinion—and, in fact, there are many kinds of differences of opinion
about this subject—-which renders it so exceedingly difficult to deal with. In the
House of Commons, where a measure was introduced for the purpose of increas-
ing the salaries, the diversity of opinion was so strong, and finally the opposition
was so strong, that it was found impossible to proceed with the Bill. Now, to-
day my hon. friend on .ay left thinks evidently that the salaries are large
enough, that there were as good judges in his province at $2,400 a year as there
are now at $4,000 a year, and I think that is very probable. For I remember,
at a shorter date probably than my hon. friend himself could remember, when a
man could live in this country for one-half the amount he can live on now—
when the fortunes which judges, in attempting to maintain their social rank, had
to compete with were not one-tenth or one-hundredth part of what they are
now. It is not so long ago when the sight of a millionaire would have attracted
crowds in the street ; now there is not a town in the country where you couid
not find men who are several times millionaires. The cost of living is gre ‘er.
Men threaten a change of dynasty or a reconstruction of society because they
do not get the same price for eggs as they got last year. But eggs this year
were three or four times as costly 2s they were in those years. And so with re-
gard to other articles of food, and to clothing. It may be that in some respects
the necessaries of life have not increased, but the requisites for maintaining
one’s social position have increased tenfold, and it is impossible, as hon. gentle-
men concur in saying, for the best men in the country to be induced to take
positions on the bench at the rates which we now pay in the larger ceutres of
business and trade. My hon. friend from Ottawa appears to compare to some

-extent the rate of payment which we give our judges with the salaries paid on

the other side of the line. In some respects my hon. friend is quaite right. The
salaries paid there to judges of the courts in certain centres of business are three
or four times as niuch, in some instances, as those paid to judges in some of the
important centres of this country. But there are m any reasons for that, not
the least of which is the very high rate of living which is rendered necessary on
the other side of the line in consequence of the enormous taxation. There, the
cost of everything required for living is much greater than it is here; and the
other reasons to which I have alluded prevail even more strongly there than
here. There the fortunes are enormous, and in the competition for social posi-
tion there, even with the liberal salaries allowed the judges, they are practically
nowhere. .However, in a moderate way there is no doubt whatever that an in-
crease in the salaries of our judges is necessary. Whether it shall be particu-




larly in favor of one class of judges or auother class of judges, or what the
amount of increase shall be, are questiors which, of course, will have to be dealt
with in detail. It is the intention of this Government next session to attempt
to deal with the subject in a manner which they hope will be satisfactory to the
country; but I must say this, that without some little compromise of views, and
some little sacrifice of personal ideas about judges, we should have difficulty in
passing the most admirable measure in the world even in this House, where the
casiness of the ‘circumstances of its members and their independent position
renders them more unlikely to criticize a liberal payment to judges than perhaps g
members might do in another place. Such a measure as the Government, with 3

the most careful considcration of the question, can prepare, they propose to
bring down next session.”

Several members in the Hecuse of Commons have already put themselves on
record against any increase. That is to be expected. There are always those
who think it desirable to pander to an ignorant and foolish prejudice against
lawyers, as a class, and who are unable to sce the immense injury done to the
public by inferior men being placed in judicial positions. It requires no intelli-
gence to sce that this must be the necessary result of not providing adequate re-
muneration for those who ought to occupy seats on the bench. Those in
authority who refuse to see this and act accordingly assume a grave respon-
sibility and do grievous wrong to their constituents and their country.

COMMENTS ON CURRENT ENGLISH DECISIONS.

SOLICITOR—TAXATION OF COSTS —TANATION AFTER PAYMENT ~'* SPECIAL CIRCUMSTANCES "'-~0 & 7 VICT,
¢ 73, 85 38,41 (R.8.0., ¢. 147, 55, 43, 46).

In vc Cheesman (18g1), 2 Ch. 289, the Court of Appeal (Lindley, Bowen, and
Kay, L..]].) declined to interfere with the discretion of Kekewich, J., in granting
an order for taxation of a solicitor’s bill after payment, under the following cir-
cumstances: The solicitor was acting for a mortgagee ; the mortgagor had sold
the property, and the purchasers were pressing for completion ; the solicitor re-
fused to deliver up the deeds unless his costs were paid; the mortgagor objected
to the amount, but in order to get the sale completed gaid, under protest, the
sum the solicitor agreed to accert, and within a month applied for taxation of
the bill. Both Lindley and Kay, L.JJ., however, expressed doubts whether
they themselves would have granted the order in the first instance, but they con-

sidetod therc were “ special circumstances,” and it was for the judge of first in-
stance to say whether they were sufficient,

LIBEL---INTERLOCUTORY INJUNCTION.

Salomons v. Knight 11891), 2 Ch. 294, is another case in which an application
was made for an interlocutory injunction to restrain the publication of a libel.
In this case the defendant had previously published a libel against the plaintiff,
for which he had been sued and judgment given against him for £1000 damages, ¥
which the plaintiff had been unable to recover. The defendant continued to
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publish documents repeatiug .ue same charges, but inasmuch 4s the plaintiff
failed to make out that there was any reason to apprehend any immediate
. danger of injury to the plaintiff in person or property, North, J., declined to
grant an interlocutory injunction, and his decision was affirmed by the Court of
~ Appeal (Lindley, Bowen, and Kay, L.J].).

INFANT—GUARDIAN—RELIGIOUS BDUCATION~—~ANTE-NUPTIAL AGREEMENT AS TO RELIGION OF THE CHIL~
DREN—WISHES OF DECEASED PARENTS—COSTS,

In re Nevin (1891), 2 Ch, 299, was an application for the appointment of a
guardian to a penniless infant in which two questions were raised: first, who
should be appointed guardian, and, second, in what religion the child should be
brought up. The father was a Protestant who had married a Roman Catholic,
an ' by an ante-nuptial agreement had agreed that the children of the marriage
sho 1 be brought up Roman Catholics. The child was the only issue and had
been baptized by a Roman Catholic priest. When the child was three years.
old the father, who was in destitution, died at the house of Miss Martin, a
Protestant cousin of the wife. The father on his death-bed had zommended his
wife and child to Miss Martin, but had appointed no guardian. Soon after his
death the child, with the consent of the mother, who was statutory guardian,
went to live with and was maintained by Miss Martin, with whom she remained
until she was seven, and there was a strong attachment between them. The
mother then died without appointing a guardian, and after her death her
brother, who was a Roman Catholic, took the child away from Miss Martin by
force and sent her to America, whence she was brought back under Aabeas corpus
proceedings instituted by a Protestant brother of the father., Nothing had
been said to Miss Martin by either father or mother as to the religious education
of the child. The Court of Appeal (Lindley, Bowen, and Kay, L.JJ.) held .
(affirming Chitty, ].) that, as the child had no guardian, the Court had only to
consider what was best for the child’s welfare, having due regard to the wishes of
the father as to bLor religious education ; that the ante-nuptial agreement was not
binding on the father, and though he acted in his life on the view that the child was
to be brought up a Roman Catholic he was at liberty to change his mind, and
that it could not be inferred in the events that had happened that he would have
wished the child to be. removed from Miss Martin’s care to be brought up a
Roman Catholic—a course which, in the opinion of the Court, would not be for

the child's benefit. Miss Martin was therefore appointed guardian, with power
o bring up the child as a Protestant.

CompaNy—WINDING UP—RESERVE FUNDS—UNDRAWN PROFITS—SURPLUS ASSETS OF COMPANY, DIVISION
0+—CONTRIBUTORIES, RIGHTS OF, INTER SE-—CAPITAL—INCOME.

In re Bridgewater Navigation Co. (1891), 2 Ch. 317, the question as to when
undrawn profits can be treated as capital is discussed by the Court of Appeal
(Lindley, Lopes, and Kay, L.J].), and the decision of North, ]., (x8¢1), 1 Ch.
155 (see anle p. 136), was varied. The question arose on the winding-up of a
canal company. Pursuant to the articles of association, the directors had from
time to time set apart out of the profits divers sums which had been placed to
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the credit of reserve funds to meet (&) depreciation of steamers (b) insurance
and (c) canal improvements. These reserve funds were not represented by any
separate or specific investments, but were merely bockkeeping entries. The !
company’s undertaking had been sold and a voluntary winding up agreed to,’
and at the date of the s..» three funds representing these reserve funds were
standing in the companv's books. North, J., it may be remembered, held that
only the fund standing to the credit of. the canal improvements was divisible as’
“profits,”” and that the other two funds did not represent ‘ profits,” and were
divisible as capital between both the ordinary and preference shateholders,
L here was also the further question, whether for the broken period between the -
last dividend day and the completion of the sale of the undertaking the ordinary .
shareholders were only entitled to the actual profits made, or also to the differ-
ence between the actual value of the company’s assets and the value at
which they had been estimated in the company’s last balance sheet, as being un-
drawn profits. North, J., held that they were only entitled to the actual profits
made. The Court of Appeal differed from him on both points, being of opinion
that all three reserve funds were undrawn profits and divisible as such, and also

that the difference between the actual and the estimated value of the assets was
also to be treated as undrawn profits.

HUSBAND AND WIFE—~WIFE'S EQUITY 10 A SETTLEMENT-—ASSIGNMENT BY HUSBAND OF FUND—RIGHTS
OF ASSIGNEE OF HUSBAND AS AGAINST WIFE,

In Roberts v. Cooper (18491), 2 Ch. 335, a married woman was entitled to a
reversionary interest in two sums of £500 under the will of her father and grand. |
father respectively. In 1864 these interests were put up for sale and sold toa
purchaser for £170, which was paid to the wife : the husband and wife executed
an assignment to the purchaser, and it was acknowledged by the wife before
commissioners, but the assignment by the wife was nugatory. The assignee
neglected to notify the trustees of the will of the grandfather, and they having
no notice of the assignment paid the £300 due under this will to the husband
and wife, and it was expended by the husband in the maintenance of his family.
The other £500 was in Court and was claimed by the assignee, the wife claim-
ing to be entitled to a settlement, her husband being in poor circumstances aad |
she having no other means. Kekewich, J., ordered the whole fund to be settled: .
but the Court of Appeal (Lindley, Bowen, and Kay, L.J].) thought he had gone *
too far, and though the assignment was invalid as against the wife it was valid
as to her husband’s interest, and that under the circumstances their receipt of .
the £500 under the grandiather’s will was a special circumstance to be taken -}
into account in determining what part of the fund in question should be settled ;
and the assignee assenting to one-half of it being settled, they varied the order

of Kekewich, J., accordingly. ) 4

PRACTICE-—PARTIES —ADMINISTRATION ACTION—RULES 133, 170 (ONT. RULES 324, 329).
In ve Harrison, Smith v. Allen (1891), 2 Ch. 349, at the hearing of the action, 1§
which was for a general account against a surviving executor and trustee, it was ¥
objected by the defendant that the account could not be directed because the 3§
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representative of a deceased executcr and trustee was not made a party; but
Chitty, J., held that it was no! necessary for the plaintiff to make him a party,
and that if the defendant desired to have him made a defendant, he should have
proceeded under Rules 133, 170 (Ont. Rules 324, 329).

ADMINISTRATION ACTION—SOLICITOR TRUSTEE—]URISDICTION,

In ve Thorpe, Vz}ﬁant v. Radcliffe (1891), 2 Ch. 360, was an action against tw
exccutors and trustees for administration of their testator’s estate. One of the
defendants was a solicitor who had assigned his business to other solicitors who
acted for the defendants in the action and taxed costs, and under an arrange-
ment with the solicitor trustee paid half the profit costs to him. The party
having the conduct of the action applied on motion to compel the solicitor
trustee to account for the half of the profit costs so received by him ; but North,
J., though thinking the defendant liable to account for the moneys so received if
an action were brought against him, considered that he had no jurisdiction to
make the order asked upon motion in the administration action.

CosTs—REDEMPTION ACTION—SOLICITOR MORTGAGEE, RIGHT OF TO GOSTS.

In Sione v. Lickorish (18g1), 2 Ch. 363, Stirling, |., held that in a redemption
action against a solicitor mortgagee who defends in person the solicitor is entitled
to costs out of pocket, but not to remuneration for personal trouble, and that the
objection need not be taken at the hearing, but may be taken on the taxation, after
judgment in the usual form containing the common order to tax costs. In this lat-
ter point he followed Cradock v. Piper, 1 Mc. & G. 664, in preference to Price v.
McBeth, 33 L.J. Ch. 460.

NuisaNCE—NOISE——WATER COMPANY—NEGLIGENCE INJUNCTION.
Harrison v. Southwark & Vauxhall Water Co. (1891), 2 Ch. 409, was an action

brought by the plaintiff for an injunction and damages. The defendants were
a water company, and in pursuance of their statutory powers had sunk a shaft
on land adjoining the plaintiff’s, and for this purpose employed lift pumps, which
caused considerable noise and interfered with the plaintiffs comfort. These
pumps were kept in use dayv and night for three weeks. The defendants might
have used a pump which would have created loss noise, but it was not usual to
do so, and it would have been inconvenient for the purpose at the early stage of
the work, but they substituted the less noisy kind of pump after that stage had
been passed. Vaughan Williams, J., before whom the action was tried, refused
the plaintiff the relief claimed, holding that the annoyance, being temporary and
for a lawful object, did not amount to a nuisance at law, and a'so that the
authority conferred on the defendants to sink the shaft en bled them to do all
things reasonably necessary for the execution of the work. The action was
therefore dismissed.

BiiL oF EXCHANGE-—NEBGLIGENCE--BANKER-~FORGKRY OF NAME OF PAYEE—PAVEE '‘A FICTITIOUS
DR NON-EXISTING PERSON"—BIaLS oF EXCHANGE ACT (43 & 46 Vier., ¢. 61}, 8.9, 85 3 (53
VicT, €. 33, 8 7, 58 3, (D). ’ .

The most imvortant case in the appeal cases is The Bank of England v,

Vagliaso (1891), A.C. 107, which we have noticed in its previous stages, anis
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vol. xxv., pp. 146, 464. The case has presented a singular conflict of judicial:
opinion. Charles, J., and an exceptionally numerous Court of Appeal (viz.,
Cotton, Lindley, Bowen, Fry, and Lopes, L.J].) were in favos of Vagliano, and
with them agreed Lords Bramwell and Field, in the House of Lords; but Lord
f—!alsbur_v, L.C., and Lords Selborne, Watson, Herschell, and Morris agreed with
Lord Esher, M.R,, and decided in favor of the defendants, although their
reasons for so doing are by no means identical. The case, it may be remem-. -
bered, was one in which the Bank of England had paid a number of documents ..J
which purported to be bills of exchange, and which though actually accepted by

the plaintiffs Vagliano were forged, so far as the names of the pretended drawers -§
.and pavees were concerned, and the question was whether the Bank or the
plaintiffs were to bear the loss. How far the Bills of Exchange Act could be
apolied to documents which were not in fact bills of exchange became therefore

a material question. There was also another element in the case which had a § ,dec'
material bearing on the result : not only had the plaintiffs actually accepted the § Ing ¢
fraudulent documents, but the forger had also induced them from time to time § n _“
to sign notices to the Bank advising them of the time when the pretended bills § bein
would become payable. Although the documents were not in fact bills of ex- wor
change, yet the House of Lords decided that the provisions of the Bills of Ex- cety
change Act applied to them, and applying the provisions of the Act they held TokkH
that the payees were fictitious persons within the meaning of the Act, notwith-

standing that there were in fact persons and firms in existence of the same ¢

names, because it was never intended that the actual persons or firms should
have, nor did they have, any connection with the documents, and they also held know
that it was not necessary that the payees should be fictitious to the knowledge of case
the acceptors. Lords Bramwell and [ield, however, took the view that the § The
Bank could not charge the plaintiffs with the sums in question, because the per-

toria

terord
son to whom the pretended bills were paid had no right of action against the was ld
acceptors. They also considered that the payees were not fictitious persons, and a pow
therefore that the pretended bills could not be treated as payable to bearer, ¥ land.

by M

ADMINISTRATION —EXECUTORS CARRYING ON BUSINESS OF TESTATOR—EXBCUTORS' RIGHT To INDEMENITY razie
—CREDITORS OF TESTATOR, AND CREDITORS OF EXECUTORS, RIGHTS OF. g g. :

. himse

Dowse v. Gorton (18q91), A.C. 190, is an appeal to the House of Lords fromthe . § Mrs,

decision of the Court of Appeal, 40 Ch.D. 536 (noted ante vol. xxv. p. 301). The as ow

point in controversy arose out of the executors of a deceased person having, pur- . § Mcint
su- 1t tc a power in his will in that behalf, carried on the testator's business for < but red
three years with the assent of the testator's creditors, and in their interest, as . § mortgs
well as that of the beneficiaries: the business was properly carried on. The ‘§ coveres

Court of Appeal had held that the executors were entitled to indemnity for lia. of the
bilities incurred in carrying on the business, in priority to the testator's cred- 7§ The R¢
itors, only as to those assets acquired in carrying on the business; but the House 9 colonig
of Lords (Lords Herschel, Macnaghten, and Hannen) decided that the executors' "] gave hg
right to indemnity extended to the whole estate, and was prior to the claims of i to her ¢
the testator’s creditors, and the judgment of the Court of Appeal was afﬁrmed% pealed.




with this variation. We think the conclusion their Lordships have arrived at is
more satisfactory than that of the Court of Appeal, which certainly placed the
executors in the very awkward dilemma of either refusing to carry out the ex-
press directions of the testator, or doing so at the risk of incurring a serious
liahility.

PRACTICE—REFUSAL OF LEAVE TG APPRAL—‘ ORDER OR JUDGMENT.”

In I ase v. Esdaile (18g1), A.C, 210, the House of Lords determined that no
appeal lies from the refusal of the Court of Anpeal to give leave to appeal be-
cause such refusal is not ‘“‘an order or judgment” of the Covrt of Appeal.

TRADE MARK--INJUNCTION —FRAUDULENT USE OF NAMES—INTENTION TO DECEIVE PUBLIC.

In Monigomery v. Thompson (18g1), A.C. 217, the House of Lords affirmed the
decision of the Court of Appeal, 41 Ch.D. 35 (noted ante vol. xxv., p. 363), grant-
ing a perpetual injunction against the defendant’s using the words ‘“Stone Ale”
in the descripion of ale made by him at a place called “* Stone,” the Court
being of opinion that the plaintiff by usage had acquired the right to use the
words * Stone Ale,” and that the defendant was fraudulently endeavoring to de-
ceive the public and to pass off his goods as the plaintiff’s.

TORRENS TITLE—FORGED TRANSFER— FICTITIOUS TRANSFERBE~FORGED MORTGAGE —EFFECT OF REGIS-
TRATION-—COMPENSATION.

Gibbe v, Musser (1891), A.C. 248, is an appeal from the Supreme Court of Vic-
toria, and is a case deserving of attention, as it is a decision under what is
known as the Torrens Act, which has been partially adopted in Ontaric. The
case is of considerable importance and was twice argued before the Privy Council.
The facts of the case were that the plaintiff, who resided in Scotland, was regis-
teroi owner of land in Victoria, free from incumbrances. Her certificate of title
was left in the hands of a solicitor named Creswell, who also had posses~’on of
a power of attorney whereby Mrs. Messer authorized her husband to sell the
land. During the absence of Mr. and Mrs. Messer, Creswell forged a transfer
by Mr. Messer as his wife’s attorney to Hugh Cameron, of North Hamilton,
grazier, there being no such person in existence. Creswell then represented
. himself as agent for Cameron, produced the transfer to the registrar, and also
| Mrs. Messer's certificate, and the latter was cancelled and Cameron registered
as owner. Still professing to be Cameron's agent, Creswell obtained a loan from
Mclntyre of £3000 upon a mortgage purporting to be executed by Cameron,
but really forged, and of which Creswell was the subscribing witness, This.
mortgage was registered against the land. The frauds were subsequently dis-
covered, and Mrs, Messer then applied to be restored to the register as the owner
of the land, and to cancel the transfer to Cameron and the mortgage to McIntyre,
The Registrar of titles, the MclIntyres, and Creswell, were defendants. The
colonial Court affirmed the validity of the mortgage as against Mrs, Messer, and
gave her leave to redeem on payment of the amount due with costs, to be repaid
to her out of the land titles assurance fund. From this the Registrar of titles ap«
pealed. Their Lordships, while holding that if Hugh Cameron had been a real




person and had actually signed the mortgage to the MclIntyres, the latter would
have been entitled to hold the mortgage us against Mrs. Messer; yet as there was -]
no such person, and Hugh Cameron was a mere ““myth,” they held that the -
mortgage was absolutely invalid and gave the mortgagees no right to be indem.
nified either by Mrs. Messer or out of the assurance fund. Although the reason. -
ing of the Privy Council may be more logical than that of the colonial Court, we
are inclined, nevertheless, to think that the decision of the latter was probably a -
better practical conclusion, and more in accordance with the spirit of the Torrens
system of registration of titles, which, we take 1t, is intended to indemnify per.
sons honestly acquiring registered interests in registered land. The advocates
of the system have claimed that a person bond fide advancing his money for the
purchase, or by way of loan on the seccurity, of registered land, and procuring
himself to be registered us owner or ortgagee, is absolutely protected from
loss : but the present decision shows that even under this system risks have to be
run by purchasers and mortgagees, and the mere fact that the Registrar register.
them as owners or mortgagees is not sufficient to secure them from loss.

MARRIAGE SETTLEMENT—LIMITATION IN FAVOR OF ILLEGITIMATE CHILD--SUBBEQUENT CONVEYANCE
BY SETTLOR.

In DeMestre v, West (1891), A.C. 264, the effect of a limitation in a marriage
settlement in favor of an illegitimate child of the settlor, and the power ofa
settlor to defeat it by a subsequent conveyance to a purchaser for value, is dis-
cussed by the Judicial Committee of the Privy Council, on appeal from the
Supreme Court of New South Wales. Their Lordships held that the law was
clear that an illegitimate child was in the position of a mere volunteer, and that
a subsequent conveyvance would defeat the limitation in the absence of any
special circumstances to take the case out of the rule, unless such result would
have the effect of defeating other limitations within the marriage consideration.
A special agreement of the parties to the settlement in favor of the limitation,
and acceptance by one of the parties of different interests in the settled property
from those which the law would have given, and the omission to provide in the |
settlement for all or some of the issue of the marriage, were held not to be cir-
cumstances sufficient to take the case ou. of the general rule, Their L.ordships
followed the decision of Mackie v. Herbertson, g App. Cas. 303,and dissented from
Clarke v. Wright, 6 H. &. N. 84q.

ALIEN CAPITATION TAN-—EXCLUSION OF ALIS N5 —PAYMENT OF ALIEN TAX.

Musgrove v. Chun Tecong Toy (x8g1), A.C. 272, raises a question which may
ere long be of interest in Canada. By the Victorian Chinese Act, a Chinese im-
migrant has no right to land in the colony until a sam of {10 has been paid for |
him. The master of a vessel had committed an offence under the Act by brings
ing a greater number of Chinese immigrants (among whom was the plaintiffy ]
into a port of the colony than the Act allows. The master tendered payment of:-]
£1o for the plaintiff to the collector of customs, but this the officer refused to re'-;':
ceive. The action was brought to test whether the colonial government, as.§
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the shores of the colony under the circumstances. Their Lordships held, over-
ruling the colonial Court, that the collector of customs was under no obligation
to accept payment tendered by the master for any of the immigrants so illegally
brought into port by him, whether tendered for such immigrants collectively or
individually ; and further, that altogether apart from the Act an alien friend has
not a legal right, enforcible by action, to enter British territory.

The Law Reports for August comprise (1891) 2z Q.B., pp. 109-369, (1891) P.,
pp- 293-301, and (18g1) 2 Ch., pp. 413-605.

STATUTE—~CONSTRUCTION—*' STREETS '~ PASSAGES.”

The Queen v. Goole (18g1), 2 Q.B. 212, was a case in which the construction
of a statute was in question. A municipal body having power under a
statn*e to pass by-laws regulating the width of new ‘“streets,” which term was
by the Act defined to include ‘“‘any passage, whether a thoroughfare or not,”
passed a by-law that all new streets should be not less than 10 ft. wide. Plans
were submitted to the municipal body showing passage ways 6 ft. wide, which
were primarily intended to be used for clearing out rubbish and ash-pits in the
rear of houses, but the ways were such as the public might acquire a right of
passage over. The municipal body refused to approve of the plans, and an ap-
plication for a mandamus was then made to compel their approval ; and it was
held that the ways in question were ¢ passages,” and therefore within the defini-
tion of streets, and consequently, being less than 10 ft. in width, were contrary
to the by-law, and the application was therefore dismissed by Day and Law-
rance, JJ. ‘

SHERIFF, NOTICE TO—-SHERIFF'S BAILIFF IN POSSESSION,

Bellyse v. McGinn (1891), 2 Q.B. 227, although a bankruptcy case, may never-
theless be briefly noticed here. In this case the question w.s whether due
notice had been given to the sheriff of a bankruptcy petition, the notice having
been given to a man in possession under an execution in the sheriff’s hands, and
Mathew and V. Williams, J]., following ex parte Warren, 15 Q.B.D. 48, held
that a bailiff in possession is not his agent for the purpose of receiving notices of
that kind, and therefore nofice to him was not notice to the sheriff.

PRACTICE-—NON-APPEARANGE OF PLAINTIFF AT TR[A(.-—]UDGMENT. FORM OF, WHERE PLAINTIFF DOES
NOT APPEAR AT TRIAL-—RULE 456 (OnT. RUuLE 673).

In Arimour v. Bate (1891), 2 Q.B. 233, the plaintiff failed to appear at the
trial, and the question was, what was the proper form Jf judgment insucha
case. The action was to recover £300 deposited by the plaintiff with the de-
ferdant, who was his employer. The defendant admitted the deposit, but
alleged it had been made in lieu of a fidelity bond and as an indemnity to the
defendant, and the defendant alleged dishonesty or negligence by the plaintiff,
entitling the defendant to indemnify himself out of the sum deposited ; there was
also a counter-claim, which the defendant abandoned. At the trial the judge
gave judgment for the defendant, from which the plaintiff appealed, and the
Court of Appeal (Lord Esher, M.R., and Lopes and Kay, L..]J.) held that the

¢
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judgment was wrong in point of form; and whxle dismissing the appeal thh
costs, they urdered the judgment to be amended so that it might appear thereby
that the action was dismissed for default of appearance by the plaintiff at the
trial, and so as to correspond with the terms of the Rule 4356 (Ont. Rule 673).

PRACTICE-- OFFICIAL REFEREE, JURISDICTION OF-~COMMISSION TO EXAMINE WITNESSES, POWER OF
REFEREE T0 ORDER—RULES 472, 473, 474 (ONT. RULES 34, 36, 37)—]JURISDICTION OF JUDGE.

In Hayward v. Mutnal Kescrve Association (1891), 2 Q.B. 236, Denmun and
Wills, J].. decided that an official referee to whom an action is referred for trial
has under Rules 472-4 (Ont. Rules 34, 36, 37) power to order the issue of a com-
mission to examine witnesszs abroad, and that a judge-in-chambers may review
his decision either grantin" or refusing such an order, because he is an officer of
the Court, and as such is subject to its control,

ERRATUM. —Anic page 425, inThe Queen v, Marsdm for *R.8.C., c. 162, 5. 39, the age is ten years,"
read '* 53 Vict.,c. 37, s. I, the age is fourteen years.’

Notes on Exchanges and Legal Scrap Book.

Rerusal 1o GRaNT DEGREE.—The New York Supreme Court holds that
a college cannot arbitrarily refuse a degree to a student from whom it has re.
ceived fees and who has spent the prescribed time and taken the prescribed
examinations; that it is not a question of an exercise of their discretion which
would be proper, but a wilful violation of the duties they have assumed,.—Cecil
v. Bellevue, etc., Medical College,

CARRIERS OF PASSENGERS—REFUsAL TO ACCEPT TickET~—The Supreme
Court of Mississippi holds that where the conductor of a railroad train returns
to a passenger the wrong portion of a return ticket, and another conductor on
the return trip refuses to accept it after the mistake is explained to him, and
eje ots the passenger from the train, the railroad company is liable.—Kansas, ctc.,
Ry. Co. v. Riley, g South. Rep. 443. '

Liser Casks.—The number of hibel and slander actions in the Queen's
Bench list is certainly remarkable. No less than four were reported on Wed-
nesday morning. The result of Malan v. Young must prove financially disastrous
to everybody concerned, the plaintiff getting a judgment for a shilling on each of
two slanders, and no costs, whilst the defendant had, of course, to bear his own
costs. Some occupations must be much more remunerative than the law which
can admit of such luxuries in litigation..—London Law Times.

ReLEASE OoF DrRawkr or CHEQUE BY CERTIFICATION.~—The decisions are
now substantially unanimous upon the effect of certification of a cheque as a
release of the drawer. The established propositions are i—
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i. If the holder ofa cheque,after dehvery by the drawer, obtains certification instead of pay-
ment, the drawer is discharged (Metropolitan Nat. Bank v. Jues, Supreme Court of Hiinois).

bl

2. But if the drawer himself has it certified before delivery—which is frequently done to
make it acceptable to his creditor—tae certification does not operate as a release.

—Banking Law Fournal.

A PoiNT IN GErMAN Law.—A new palace of justice has been in course of
crection at Frankfort-on-the-Maine, and, being duly completed, the various docu-
ments and muniments have had to be removed from the old law courts to the
new ones. During the process of this removal a bag was discovered containing
a bundle of letters, 175 in all, and bearing each one the date 1585. After care-
ful examination, it transpired that the letters were written in Italian, and the
superscription of each showed they were iniended for persons living in the
Netherlands. Considering their age, their preservation has been wonderful, for
though the ink has naturally lost much color, and the style of writing is-anti-
quated, yet they can be easily read. In some of the letters, however, remittances
for large sums of money were enclosed, and it is with regard to this money that
some doubt has arisen. s the money to be returned to the descendants of the
persons who remit.ed it, or must it be handed over to the heirs of the deceased
and departed Dutchiren to whom the money had been forwarded ? Possibly
the Crown might lay a claim to it, and the acceptance by it of the treasure would
certainly be the easiest way out of the dlfﬁcultv, if not altogether the most
equitable.—The Legal News.

CHurcH BeLvs.—The Law Fournal, referring to letters in the English press
complainingofthenoise of church bells, says: “ Havethey(the writers) anyand what
remedy at law?  The point is one singularly bare of authority. The well-known
case of D¢ Soltau v. Held, 21 Law J. Rep. Chanc. 153, in which both damages
were recovered and an injunction granted, is, we believe, the only one to be found
in the books on the subject. But in that case the offending Dbells belonged to a
Roman Catholic chapel, and Vice-Chancellor Kindersley appears to have drawn
a great distinction between the bells of such a chapel and the bells of a ‘ church
in law,” to which ‘bells are an appendage recognised by law, the special property
in which 1s vested in the churchwardens for the benefit of the parishioners at
large.”  We cannot think, however, that the bells evei of a parish church might
legally be rung to excess. The churchwardens, we should imagine, could only
authorise a reasonable user of them.” As we have no state church in this coun-
trv, our prospects of relief from what is, in many places, a very great annoyance
ought to be good. Especially in cities is chis intolerable nuisance—for we cannot
speak of it otherwise—most felt. It is with a feeling of gratitude that we observe
often that the bells of one church are made use of to summon the congregations
of several,

PRESUMPTION oF StrvivorsHip,—The great difficulty of knowing the exact
date of the death of a person drowned, or supposed to be drowned, in some ship-
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ping disaster has before now given rise to no little speculation in the realms both
of probabilities and of law. Sometimes it is important from the point of view of
interest which accrues de die in diem, sometimes from that of survivorship. A
husband and wife, for instance, start for America in 4 ship which founders, each
having left to the other all his (or her) fortune. Which was the survivor? The
husband is the stronger, and is more likely to be able to swim well; but, on the
other hand, the chivalry which animates men so often at the point of a tragic
death may have secured for the wif-. a place in a boat or on a plank which would
save her awhile from a watery grave. The House of l.ords in Wing v. Angrave,
Tulley and others, 30 Law J. Rep. Chanc. 65: 8 H.L. Cas. 183, decided that there
was no presumption in the English law from age, sex, or other circumstances, as
to the survivorship of cne out of several persons who are destroyed by the same
calamity. In that case the husband left his property to W. in case his wife
should die in his lifetime, and the wife left hers to W. in case her husband should
die in her lifetime. Since there was no legal presumption as to which died in
the other’s lifetime, poor W. took under neither. Conveyancers should guard
against the possibility of both dying by the same disaster when a person wants
a gift over to take effect in the event of another person not being alive to enjoy
it. Would not these words be sufficient: “If the said H. shall not survive or
be presumed to have survived me™? In the goods of Fames Henvy Kirkbride
(Notes of Cases, p. g0), where there was an application to the Court to presume
the death of a man supposed to have been lost at sea, Mr. Justice Jeune inti-
mated that it was the established practice to give notice of such application to
any assurance office in which the deceased was insured. In “Brownc on Pro-
bate ” (rev. edit..p. 429) it is laid down that “ it is desirable to show on affidavit
whether or not the life of the deceased was insured.” and a dictum of Lord (then
Sir James) Hannen is cited to the effect that this should be done in every casc.
So that the practice on such applications will be to show on the affidavit the
fact of the existence of the policy. and also to give notice to the office in which
that policy was taken out.—The Law Fournal,

Lecar DirricrnTies IN INpIa---Curious instances might be collected from
the records of Indian law courts illustrative of the Old World beliefs of the peo-
ple, which are brought at times into such strange collision with the legal forms
of procedure established by our modern lawyers. A man was once being tried
for murder, when he put forward a plea such as could only have occurred to an
Oriental, and to a believer in the transmigration of souls. He did not deny
having killed the man---on the contrary, he described in detail the particulars of
the murder—but he stated in justification that his victim and he had been ac-
quainted in a previous state of existence, when the now murdered man had
murderced him, in proof of which he showed a great seam across his side, which
had been the swordcut that had ended his previous existence. He further said
that when he heard he was again to be sent into this world, he entreated his
master to excuse him from coming, as he had a presentiment that he should
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meet his murderer, and that harm would come of it. All this he stated in per-
fect earnestness and simplicity, and with evident conviction of its truth and
force—a conviction shared by a large number of those in court.

Trial by jury is attended wit peculiar difficulties in India, an instance of
which I remember as having occurred. In that case, also, a man was on his
trial for the murder of another. He had been caught red-handed, and there was
no possible room for doubt in the matter. The murdered man had succumbed
almost immediately to his wound, living only long enough, after being discovered,
to ask for some water to drink. Some surprise was felt at the time taken by the
jury in considering their verdict; but when at length they returned and recorded
it, the astonishment of all in the court was unbounded when it proved to be one
of not guilty, So extraordinary a verdict could not pass unchallenged, and the
judg- inquired by what process of reasoning they had arrived at their decision;
if the accused had not murdered the man, who had? “Your lordship, we are
of opinion that the injuries were not the cause of the man’'s death. It has been
proved that he drank water shortly before his acath, and we are of the opinion’
that it was drinking the water that killed him.” The explanation of this remark-
able verdict—the more remarkable when it is remembered that the men who
brought it in never drank anything but water themselves-—was that on the jury
was a high-caste Brahmin, to whom the very idea of Leing a party to taking
away a man’s lire was so abhorrent that no earthly persuasion could have induced
him *> agree to a verdict that would have hanged the prisoner; and the earnest-
ness of his horror had exercised a influence over the rest of the jury so powerful as
to make them return the verdict which so staggered the court.—Notes and Queries.

Prouissory NoTE-——PAROL EVIDENCE As To INDORSEMENT—In Kingsland
v. Kueppe, in the Supreme Court of Illinois (28 Northeastern Reporter, 48),
the distinction between an indorsement by the payee of a note and by a stranger
to it, as rvegards the admissibility of parol evidence to explain the actual con-
tract, is discussed. :

The Court said in part: “ Where the payee of a note indorses it by placing
his name on the back of the instrument, a contract of indorsement is created ; the
liability assumed by the payee being established by the writing, Parol evidence to
change or vary the terms or conditions of a contract is not admissible (Mason v.
Burton, 54 WL, 353; Fohnson v. Glover, 121 Ill., 283, 12 N.E. Rep., 257; Fonesv.
Albee, 70 1IN, 34 Woodward v. Foster, 18 Grat., 200). But where a person who
is not the payee of a promissory note, but a third party, places his name on the
back thereof, a different question arises. In such case the rule long established
in this State is that it may ke shown by parol evidence what liability was in-
tended to be assumed. In an early case (Cushman v. Dement, 3 Scam., 497),
where a third party wrote his name across the back of a note, it was held that
the indorsement was prima facte evidence of a liability in the capacity of a guar-
antor, but the legal presumption was liable to be rebutted by parol proof. In
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Boynton v. Picree (79 1., 145), where the obligation of a guarantor arose, it W%s
expressly held that the presumption that a party, not the payee, who places his
name on the back of a note is a guarantor may be rebutted by parol evidenceé:
In Stowell v. Raymond (83 Ill., 120), where the question again arose, the same
rule was declared. The question again arose in Eberhart v. Page (89 Iil., 550)’
and in deciding the case it is said: ‘The indorsement of a note in blank by 2
third party raises a presumption only that it is intended thereby to assume the
liability of guarantor, which may be rebutted by proof that the real agrceme‘?t
between the parties was different.’

“From the cases cited it is apparent that this Court is fully committed t0
the doctrine that, when a third party writes his name across the back ofa
promissory note, the presumption from the indorsement is that he assumed t_he
liability of guarantor; yet parol evidence may be introduced to prove what lia-
bility was in fact assumed. It is conceded in the argument of appellants that
the cases cited fully establish the rule indicated; but it is insisted that thes®
cases were virtually overruled by Fohnson v. Glover (121 1L, 283, 12 N.E. Rep-
257). This is a misapprehension of the force and effect of that decision. In
that case, Johnson, who was the payee of a note, indorsed it in blank, and the
note subsequently fell into the hands of Glover, who sued Johnson asa gual”
antor ; and it was held that he was not a guarantor, but an indorser, alld. th?’_
parol evidence was not admissible to vary or change the character of the liab!
ity he had assumed. It is there said: ‘The general rule is that the name of the
payee appearing on the back of the instrument is evidence that he is iﬂdorserj
and proves that he has assumed the liability of indorser as fully as if the 3greee
ment were written out in words (citing authorities). Parol evidence is 10 moi,
admissible to contradict or vary this contract than any other written contrac N
What was decided in this case, and what was said, had reference solely tono
payee of a promissory note who had indorsed the note in blank, and had .
bearing whatever upon the rights or obligations of a third party who had P]a(“,n’
his name on the back of a note. Moreover, it is manifest that there was no | 9
tention to overrule or modify the doctrine announced in Boynton v. Pierce (7/
1L, 145), Stowell v. Raymond (83 1ll., 120), and Eberhart v. Page (89 1., 550)5
from the ruling in Bank v. Nixon (125 111, 618, 18 N.E. Rep., 203). This cﬂn
was heard and decided some time after Fohnson v. Glover had been decided; ire
the doctrine of Boynton, Stowell and Eberhardt was approved, and those cases W
cited as sustaining the rule announced. We think, therefore, that the ruling ©
Circuit Court in the admission of evidence, that the defendants might resofec )
parol evidence to prove what contract was made between the parties, waS.COr;‘ww
The signature of the defendants written on the back of the notes was proméd "
evidence that the defendants assumed the liability of guarantors; but whethe? Aty
evidence introduced was sufficient to remove the legal presumption of guar?
was a question of fact for the trial Court, who heard the cause \vith(Jl‘E ‘/
which does not arise here. and upon which we express no opinton- =
York Law Fowrnal. -
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L1aBiLITIES OF DESERTED HusBANDS.—Mr. Walter Austin’s nanie is prin.
cipally known in relation to children, but it was in connection with another
branch of the ‘ Law of Domestic Relations,” as Mr. Eversley expressed it, that
he appeared before the magistrate at Greenwich on Friday last. We do not
propose to discuss here the details of his attempt to recover possession of a house
. from a lady whom he claims as his wife, while she, it appears, repudiates that
character; but in these days when the mutual rights of husband and wife are
more and more coming to the front, it may be useful to be possessed of clear
ideas on the points on which he and Mr. Marsham, the magistrate, exchanged
question and answer. Mr, Austin alleges that he is a deserted husband, his wife
having left him without saying where she was going, but, having returned in
' three mouths' time, got possession of his house and barred it against him; and
he desired to know whether he was bound to support a woman who went in
another name and denied heing his wife, Mr. Marsham informed him that he
must support her if she was his wife, and if he could not prove that she had
committed adultery. Mr. Austin said that he had recently offered her a heme
but she refused to go to it, whereupon the magistrate advised him that if she
became chargeable no doubt the . dardians would come upon him to pay for her
support, and probably from his statement he would have to pay. If she would
not live with him, the husband—-or the soi-disant husband—inquired what was
e to do? for which the magistrate replied, **Perhaps you had better let her be-
come chargeable.”” On Mr. Austin, however, remarking that she had committed
no end of assaults upon him, and that he was better without her, the magistrate,
by sequence of ideas which is not apparent upon the surface, departed .rom this
advice, and told him that he had better allow her sufficient to prevent her be-
coming chargeable: whether as a mark of gratitude for the assaults she had
committed or for the kindness she had done in taking herself off wus left to the
imagination.

With the precisc state of tne actual facts between Mr. Walter Austin and the
lady who may be entitled to, but does not rejoice in, the dusignation of Mrs.
Walter Austin, we are not acquainted, nor, indeed, concerned ; but it is legitimate
subject for concern whether the law is as the magistrate considers it to be. Is
it the fact either that a husband whose wife has voluntarily deserted him must
still support her unless she has committed adultery, or that in case of her becom-
ing chargeable to the parish the guardians can recover against him the cost of
her maintenance? It is, of course, clearly settled that the wife’s desertinn, if
roupled with adultery, relieves the husband not only from his common Jaw lia-
bility to those who may have supplied her with necessarics, but also from his.
criminal liability under the Vagrant Act (R. v, Flentau, 1 B, and Ad. 227), and
from his liability under the Foor Law Act of 1808, to pay towards her support
(Cullen v. Charman, 7 Q.B.D, 89), but is her adultery a necessary condition of
his relief from liability?

The language of Mr. Eversley in his work on the * Law of Domestic Rela-
tions,” though somewhat obscure, would suggest the conclusion vhat it was
necessary. ‘‘ If,” he says, * the wife leave the husband at her ow~ instance and
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through her own fault, as where she elopes from him and lives in adultery, he is
not liable for debts and contracts made by her during the separation, for her
adultery (to be proved at the trial) when living apart from him destroys her im-
plied agency to pledge his credit " (p. 278). Here at first sight the words *‘as
where she elopes from him and lives in adultery ” would seem to be used merely
as an illustration—the strongest case, no doubt, of such a departure by the wife
as will relieve the husband, but still only one case~—but the subsequer t clause
shows that this is not the avthor's meaning, for he affirms it to be the adultery,
and not the deseriion, which destroys her iinplied agency, and clearly suggests
that if sued on her contracts maue after she has quitted him, he will be liable un-
less he can substantiate the fact of her adultery, Five cases are cited for this
proposition, but three of them were cases of adultery. In another, Hardic v.
Guest, the tradesman who gave credit to the wife did so after notice from the
husband that he charged the wife with adultery, and the remaining case, Entme!
v. Norton, though in it there was no proof of adul wy, is yet no authority that
the deserted husband is liable, for he had by his picading admitted liability to
some extent, and n.erely raised a question as to the amarai,

it appears to us that reason, as well as authority, are against this extended
view of the hushand's liabilitv. A wife living with her husband is ostensibly his
agent in contracting : a wife living apart is either trusted on the supposition that
she is a femme sole, or else the trader has tolerably clear notice that the relations
between her and her husband are not the normal relations.  The presutaption
appears to be naturally against her being any longer his agent, and the burden
of proof ought reasonably to be on the person supplving her to show that she is
living apart under such circumstances as give her an implied anthority to bind
hiri.  indeed. the law is so laid down elsewhere (p, 277) by Mr. Eversley him-
self. Similarly, in Fohuston v. Swmner (3 H. & N. 261), Chief Baron Pollock de-
clares: “If she leaves without her husband's consent, it is clear she has no
ruthority.  She has none of the ordinary authorities of a wife, for she is not in
the ordinary case of a wife, viz., living with her busband; she has no necessary
autherity, becnuse she has brought her condition on herself and can return™:
and in Eastiand v. Burchell (3 Q.B.D. 432) Mr. Justice Lush observes: ' If she
leaves him withont cause and without consent. she carries no implied author ty
with her to maintain herself at his expense.” Both these passages, indeed, may
be said to be mere dicta. ara not essential for a decision of the cases actually in
hand.  Hindiey v. Marguis of Westmeath (6 B, & C. 200), however, appears to be
more strictly in point: for although the parties there werc living apart under a
separation deed, vet as it was a void one the case was practically as if thore
were none: and as the husband had always been willing, and, indeed, was de-
sirous, to have his wife back at home, it was held that she could not make him
liable for her debts,

Ot course, if the wife, after descrting her husband, shonld wish to return and
he should refuse to receive her, she wonld no longer be living apart without his
consent, and it is probable that his liability would therefore revive. It might
even in the present day be not without peril for him to give so grudging a con-
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Shztcctloﬂ;iz vretu.rtn’ ashthe defendant in Child v. Hardyman (Str. 875), who said
of hi Childrzzr ls)lutdgtht eldulpper. end of his tat‘)le again or have the mapagement
Chicf Justice i{avn;onocilto }l)ve'm a garret. Such treatment was considered by
open to ter s eold e ays go‘od as she deserved, and as @ home was thus.
 day, howen e cou flOt make him liable on her contracts. At the present

. theneg’ I)V.e appreh?ld that ’spch a case nll.lSt be read with a sed quare.

with ’her no, au t{ect_ tyo t ’1% flOHdltIOD, the e.rratlc but no.t criminal spouse bears.
able fo 41 1’1 ?o}zxjt} tﬁ make her husband liable to creditors, can she make him
subject to Cpflr‘.s ’ 1 % {).\\.fould probably be scarcely contended that he would be
It s true thrzm;ma ia 11¥t?f as a rogue and vagabopd for not maintaining her.
R prog a 'S‘lwe s‘o far differs from an adulterous wife that the words which 1n
Mir, Justicazifue used z‘x‘bout the l'rlttGI-' could not be applied to her.  © If,” says
fracte. o ;3 ‘1tt1.edale, ‘thc hl.JSb’cUld 1s.not obliged to answer for the wife’s con-
to ma’inta' 0 lleC(e,{ve l}er into his hoysc, it .czumot be said that he is legally bound
house aniln ??lr | T he: chast? wife he 1s no doub.t bound to receive into his.
theref’Ore t\\l hmakc hll’l‘l?iﬂlf liable on her contra(?ts 1f he refu'ses to do so: heis,
howeyer ,t;)' t hat ‘e“xtent Jegally bound ” to maintain her; it doe.s not appear,
there for’h clt. e refuse's‘ or neglects” to do so if the necessaries of life are
question Efr 1111 his house if she '(:hc?oses to come and enjoy them. The practical
made 4 W (;u d be whet'her he is hable'under the Act of 1868 to have an (?rder
that tthn im to Co.ntrlbu.te‘ to her mamten'ance. ‘Cullcn v. Charman establishes
re are cases in which the husband is not liable, and that the case of an
decide that it is
view that it

but it does not, of course,
is not. 1 \ 5 Times, L..R., 27) supports the

“Sbar;d t was .there dec1'ded« tha'f where a.W1fe had left her husband but the
erly m dWas willing to ref:elve her back, a maintenance orde? could qot k,)e prop-
Wi ia e Urfleiss the Illag}strate found that there were such facts as justified the
such f’“‘de.(llllllllg to avail herself of the proposed shelter. That th@‘e may b.e
an aut?fts*ls’ of course, perfectly plaln., a'nd Thomas V. Alsgp (5 L.R.Q.B. 151) is
0 ley ority that a husband who b'y h.IS 111-trea'ntment (')f. his wife has caused her
from ‘l’e h_lr}i, and whose.conduct Justlﬁes her in remaining apart, c.annot escape
into h.lablhty to thfe parlsh for her ngntenance by an offer to recelve her again
Sider; 1s home. Wllth'S'UCh cases as this we are r}ot here concerned; we areé con-

im ng only the liability of a husband whose wife has wantonly departed from
Conf’eand we submit—pace ;\h. Marsham——that .the theory of the law does not

one 1‘ on sgch a woman the power of subJe.ctmg her unfortunate hu.sba.nfi, as .
'.Cregitds he is prepared to give her a home, either to the demands of individual

litors or to the claims of the parochial authoritie

- adulte e
i ulterous wife is one of such cases,
e ~
only case, and Reg. v. Fordham (

s.—Law Gazette.
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Alphabetical Digest of Cases relating to Crown Lands and cogaate matters. By George
Kennedy, M.A,, LL.D., Law Clerk to the Department of Crown Lands
for Ontario. Toronto: Warwick & Sons, 18¢1.

A collection of the various points touched upon in the more important decis.
ions relating to the Crown lands, under their respective heads, alphabetically
arranged, and with copious cross references. A very useful compilation,

A Treatise on the Law relating to the Custody of Infants, including Practice and
Forms. By Lewis Hochheimer, of the Baltimore Bar, Second edition.

Baltimore: Harold B. Scrimger, 1891.

A concise statement of the law in the United States respecting the custody
of infants, under all circumstances, with a comparison of the law of England,
and numerous references to both English and American cases,

The Corporation Problem : The public phases of Corporations, their uses, abuses, bene-
Aits, dangers, wealth, and power; with a discussion of the soctal, industrial,
economic, and political questions to which they have given rise. By William
W. Cook, of the New York Bar, author of “A Treatise on Stock and
Stockholders, etc.” New York nd London: G.P. Putnam's Sons, 18g1.

The author discusses, in their various phases as cnumerated in the title,
the many social, political, industrial, and economic questions that have arisen in
connection with corporations. The various controversies to which corpora-
tions have given rise, their privileges and monopolies, with their appropriate
remedies, with a special reference to railroads and trusts, are successively
treated in an able and masterful manner.

The Furisprudence of the Privy Council, By J. J. Beauchamp, B.C.L., Advocate.
Montreal: A, Periard, Law Publisher, 1891,

The Liguor License Act of the Provine» of Ontario. By His Honor ], S, Sinclair,
Judge of the County Court of the County of Wentworth, etc., and
Edwin Ernest Seager. Hamilton: Times Printing Company, 1891.

The two works lastly above mentioned have been received, and will be re-
viewed in our next number,
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Correspondence,

To the Editor of Trp CANADA LAW JOURNAL:

Outssifikaﬁ\\’ould it not be ‘be.tter,. as a rule, to appoin‘F County Court judge-s fro¥n
itside the local bar. It is inevitable that a lawyer in considerable practice will
Make mény enemies in his neighborhood, and disproportionate friendships.

.One chosen from an outside bar could not be charged with either bias or
Prejudice, and such a choice would more nearly approximate the condition of

i . .
+ &S in the superior courts. Yours,
LEX.

to h[We shall refer to this matter hereafter. In the meantime we should be glad
ear from some of our readers on the subject.—En. L.J.]

\

Ty .
the Editor of Tur Canapa Law JOURNAL:

%IR,\I have been making a special study for the past month or so of the

pa;;?&' rights of the Crown in the provinces_. 'I have l.)een \xjriting up some

s to show that the clause in the Quebec Mining Acts imposing a royalty on

m:)im?mls in.the soil, heretofore granted or to be granted, is ultra vives of the
ncal Legislature. ‘

. Whilst investigating the matter, it occurred to me what .right has the Prov-

€ of Ontario to legislate concerning base metals and minerals? Why does

o :
vet the common law of England prevail there in regard to them? 1 should'be
. ny reply, should you think

mj

aVorrﬁi?d if.you would open up your columns tot
ably of it.
Mons. Yours truly, o
Dtreal, Sept. 2, 1891. F.S.
Act[_T‘}}e question of our correspondent is disposed of l.)y s. 109 of the B.N. A.
-* "All lands, minés, minerals, and royalties, belonging to the several Prov-
of Canada, Nova Scotia, and New Brunswick, at the union, and all sums
enS:ue or payable for such lands, mines, ‘minera‘ls, or royalticxs,l s};éllﬂt;j:?:f f::
Whie Veral Provinces of Ontario, (_)}1@1)6(;, Nov:l Scotia, and N)ew t'nu-]in e ,ect
there the same are situate or arise, subject to any 'trust-s cxhlsx g " ’Ipihis
Segy: of, and o any interest other than t]'m‘t of‘thc I’}'()Vlnce 11}11 ‘tPe 'saymc;)uncﬂ s
toy,, ry fully reviewed by the J»lldlClZl] 9<)mrmttee of the rlllv,} ounct 1n
Sigy ‘fy (_}C’MWII of Ontario v. Meveer, 8 App. Cas. 707, and especiatly p
* Mines and minerals,” on pp- 7977-779.~—ED. L.].]

lnces

lon is ve



To the Editor of THE CANADA LAW JOURNAL:

Though I date from Ottawa, 1 am not going to tell of any new scandal, and
no more are wanted

“ Enough of bhoodlers to the law shall yield
In the full harvest of the Turfean field”

In the phrase of the day, enough, official heads are taken or to be taken off, and, .=
curiously enough, there is, and has been for some time, posted at an employment
bureau in the immediate neighborhood of the Parliament buildings a notice in.
forming us that seventy-five head-choppers are wanted. It is not stated to
whom candidates are to apply. As remedies for the epidemic, an article in the
lay press suggests higher pay for M.P.'s, a suggestion probably founded on the '
absolute absence of bribery and boodling across the border, where the remedy is y
applied! A board of control has been mentioned, but who shall control the con-

trollers? The Auditor-General’'s department has been attacked, and even the X
C.ount of the Holv Roman Empire has not escaped ! ;

Of bills for amending the law, there are but few: the Comnions so amended
the Anti-Combines Act as to make it effective, but the Senate has so modified
the amendment as to make the Act a chip in porridge; for would not a combine !
causing “detriment to the pubiic” be a couspiracy to commit a crime and pun. t
ishable without the Act? Z

€

At last, ten years after the English bill, 43 & 44 Vice., ¢. g, for the like pur-
pose, we have a bill for meeting the difficulty arising out of rapidity of travel by
railroad, introduced by Mr. Tupper, the Minister of Marine. It is understood i
that the bill is not intended to puss in the present session, and that it is printed
for the consideration of members and the public, and, therefore, it is a proper
subject for vou and vour readers to deal with, which I hope you and they will
do. The preamble refers to the international conference at Washington in 1884,
which recommended the meridian of Greenwich as the prime meridian common
to all nations, at which Canada was ably represented by Mr. Sandford Fleming,
and to which all English-speaking peoples are indebted for its decision, and then
mentions what is called the * Hour Zone System” of reckoning time as having been
adopted with great advantage to the public by railway companies in America
and many other countries, including Canada, and the doubts that its adoption
has occasioned as to its legal effect in the latter: for though there is no doubt
that the legal civil time in the Dominion is mean solar time as heretofore, and
no power but e legislature could make it otherwise, many people believe the
time adopted by the railway companies, and which they call standard time, has
been substituted for it.  The enacting clauses of the bill do not sanction this be-
lief, or adopt the fifteen degree hour zone 8ysiem, as defined in the original
scheme of the railway companies in the bill introduced by Mr, Evarts in the
United States Senate, and more especially in the amusing and instructive article
by Mr, Fleming in the Amevican Engincering Magazine for May, 18g1, but makes




time-zones of provinces and territories without referring to their longitude, fol:
lowing in this respect the principle of the English Act. But under that Act the
greatest difference between the statutory time and mean solar time would b
twenty-four minutes, and in the time-zones as defined in Mr. Fleming’s article
thirty minutes; while under Mr. Tupper’s it would be more than two hours in
Quebec and Ontario. This would, I think, be a very great inconvenience, though -
a difference of half an hour might, in England, be counterbalanced by certain
advantages, The hour zone system has never been made legal in the United-
States, except in the District of Washington (ten miles square), and it appears
that elsewhere the subject is one for the State legislatures. The advantage of
zone time would seem to be limited to zones comprised in one country or tract
under the same civil jurisdiction. Boundaries by meridians would be difficult to
tind and use, an? the extent of Quebec and Ontario from east to west is over
30°, or two hours of time. When the question first arose, the opinion of the
gentlemen of the Washington .Obsetvatory was that the best plan for America
would be to have one Railway Time (that of go° west) across the continent, leav-
ing solar time for the ordinary purposes of civil life. I believe this would be the
best for Canada, and that Mr. Tupper’s bill (with « provision that its time clauses
should apply only to contracts and agreements, oral or in writing, in which ex-
pressions of time are declared to mean and refer to Railway Time, but should in
them be binding in law), would be nnexceptionable ; though it would perhaps be
still better if one Railway Time were enacted for the whole Dominion; legal
civil time for other purposes remaining, as heretofore, the mean s-‘ar time of
each locality. The twenty-four hour day is very good; it is and has long been
nsed in Italy and other countries.

Ottawa, Sept. 22, 18g1. W,
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DIARY FOR OCTOBER.

I Thur...Wm, D. Po‘iﬂ‘;‘j{&h 0.J. ot Q.B,, 1816, Mers

4. 8un..... .I5th Sism'iﬁy:ij “Trméty.

» Mon... .Civil Assires at Toronto, County Ct, Sittinga
for Motlous, cxeept in York. Burrogate

6. Tues Og?x‘:{; g:."xou-aury Bltgn, exoapt In York

7. Wed.... Henry Alooek, 3ed Ol of Q.B., 190 '

8, Thur, .Bi{w;“. RB. Richardy, C.J. Buprems Court,

9. Frl........De In Barrs, Governor, 1682,

A. Harrison, 11th C.J, of Q.B., 1875,
1 Bun,... 08 Sunday after Trinity, Guy Carloton,
Governor, ITH.
12 Mon......County Court Kittings for Motions in York.
Surrogats Ct. Bittings. Ameries discovered,
1492, Battle of Queenston Heights, 1812,

2:]\51'%311 Law introduced into Upper Canada,
1,

Yist Bunday after 'rinity. 8t. Luke.
«»County Court Non-Jury Rittings in York.
Lt day for Call and Admission notives.

Rattle of Trafaigar, 1803,

Lord Lieusdowne, Governor-Genoral, 1883,

BirJ, H. Craig, Governor-Genoral, 1867,

2iud Sunday after Trinity,

Buprome Ccurt site. €. 8. Paterson, J. of
Supreme Llourt, 1883, James Maclennan,
4., Court of Aplma?, JRRS,

29, Thur.. .Battle of Fort Erfe, 1818,

31, Bat....... All Hallowr Eve,

18, Thur,...

Early Notes of Canadian Cases.

SUPREME COURT OF JUDICATURE

FUR ONTARIO, ’
HIGH COURT OF JUSTICE.

Queen’s Bench Division.

STREET, ].] [May 23
IN ®E DWYER AND TowN or PORT
ARTHUR.

Assessment and taxves—R.5.0, ¢, 103, 5. §3—
¥ May,” sicaning of.

By s. 52 of the Assessient Act, R.5.0, c.
193, where the assessment in cities, towns, eic.,
is made, by virtue of a by-law passed under that
section, in the latter part of the year. such
assessiment may be adopted by the council of
the following year.

Held, that “may,” as used here, is permissive
only, and that the council of the following year
are given the option of having a new assessment.

Overwhelmingly strong reasons of conveni-

of two might justify the court in giving to
*may " the force of “imust.”

Aylesworth, Q.C., and H. Symons, for the -
applicant, -

Delamere, Q.C., for the corporation,

1

STREET, J.] [July 28.

ELLIS ¢, CLEMENS,

e

Waters and Wealercourscs— Riparian propric-
tors — Use of stream — Reusonable user— |
Prescriptive vight—Maintenance of das for :
twenty year~—~Changed conditions—Right of. |
action. !
Riparian proprietors are entitled to make a

reasonable usc of the water of a stream, (o 1

detain it and retard it within certain Hmits . ‘

but any user which inflicts positive, repeated, ‘
and sensible injury upon a proprietar, above or ‘
below, is not to b ronsidered reasonable. \

And where the defendant and his predecessor, |
by discontinuinyg the use of the water during \
the hard frosts, might have prevented the |
damage complained of by the plaintiff, but did |
not so discontinue, though reqfiested to do so |
by the plaintiff, !

Feld, that they were making an unreasonable \
use of the water and were liable forthe damage |
d ne.

The fact thut the defendant und his prede. :
cessors had maintained their dam, mill, and |
race«way in the same positisn for upwards of
forty years, and had, during a.l that time, used
the water as the necessity f their business \
required, did not give the defendant a right to {
use the water to the prejudice of the plaintiff; \
the defendant could not insist that he had
gained g prescriptive right to injure the plain-
tiff without proving that he and his predeces.
sors had for twenty vears been making an un.
reasonable use of the water, to the injury of the
plaintiff; the e which had formerly been
reasonable, becoming unreusonable, because of
changed conditions, there arose for the first
time a grievance which gave the plaintiff a
right to complain, and he was not barred of
that right by reason of his making no complaint
until he began to be injured
v W R, Meredith, Q.C., and K. P Clement for
the plaintiff
Moss, QC., and Aleaander Millar, Q.C,, for

ence in favor of having one assessment instead

he defendant,
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Chancery Division.

Div'l. Court] ‘ [March 25,
BEATTY ¥, RUMBLE ET AL,

False Arvest—Malicious prosecution—R.S.C.,
o 764, 8. 0~ Larceny—R.S8.C., ¢, 174, & 25—
Apprehension without warrant--Finding of
Jury.

Plaintiff, who was acting as a bailiff undera
landlord’s warrant to distrain for rent, attempted
to remove some grain which had been seized by
a sheriff under an execution, and, while in the
act, was arrested by the sheriff’s officer who
happened to be a county constable. He was
committed for trial and tried, but acquitted.

In an action for false arrest and malicious
prosecution, it was

Held, that the grain was property under
lawful geizure and in the custody of the law, and
that by R.8.C., ¢. 164, s. 50, any one taking it
away without lawful authority was guilty of
larceny, and that by R.8.C,, ¢ 174, 5. 25, any
one found committing such an offerce might be
apprehended without a warrant and forthw th

tken before a justice of the peace, and that ine

ating of the jury that the defendant acted as

a sheriff’s bailif and not as a constable was

immaterial, as it was incumbeunt on any by-

stander to do as he did, and the action was
disnnssed with costs,

Solm Macgregor for the plaintift.

Lount, Q.C., and Milligan, for defendants.

¥

ROBERTSON, |.] [June 3o,

Moot v GIESON.

Covenant—Joint—Right to enforce— Recetver—
Appointrent of.

(., being the owner of certain property, ¢ 1
veved it to B. in cons .eration of the assign-
ment by B, to her three sons of certain interests
he had in lands in Assiniboiy, part of the bar-
gain being that the three sons should secure to
her {(G.), by a mortgage on the property asgigned
to them, an annuity of $150 a year for her life.
The arir ngement was evidenced by an agree-
ment 1 writing between G., her three sons, and’
B, tn which G. and ber sons all joined ina
covenant with B, to give the marigage to secure
tlie annuity, but there was no agreemeat with

her as a promises that the anmnty should )
paid or the mortgage given, ’

On a motion by the judgment cmduor o
havé areceiver appointed to.receive the annuity,
in which it was contended that because G. wak
& covenanting party with the sons thers was no
agreement which she could enforce against
them, and consequently nothing receivable I‘rom )
them, it was

Held, following Gandy v. Gandy, 30 Ch.D., at:_' ‘
p. 60, that the true construction of the agree-
ment was to give G, a right to a mortgage as.
security for the payment of her annuity and to’
maintain an action in her own name against.
her three sons for the enforcement of the cove-
nant.

#eld,also, that the conveyance of her property
was the consideration for the payment by the
sons of the annuity as evidenced by the agree-
ment, and that even if they did not give the
mortgage to secure it as agreed she would be
entitled to maintain an action to enforce pay-
ment. o
And a receiver was appointed.

Coliier for the plaintiff, .
Marsh, Q.C,, for the defendant.

& ——o———

MacsmaHon, L] -[Aug. 135.

87107t v LANCASHIRE FIRE INSURANCE CoO.

Tnsurance—Conditions—3, . ul 1o the sish,
Action on interim receipts of the defendants.
The application, signed by the agent of the

insured, contained the question :

13. Have you ever had any property destroyed
or damaged by fire? If so, when and where ?-

The answer was, No.

This was, in fact, untrue, as the insured had
suffered from fires to other properties of his;
ard on the matter being referred to them, the
jury found that the answer was material to the
risk.

Held, that this matter was to be regarded
with reference to R.5,0, 1887, c 167, s 11
s-3, 1; and that it was for the judge to su,
whether or not, in ti ¢ light of the condition
then set out, the above answer was material io
the risk ; and Je/d, that it was aot,

D, McCarthy, Q.C,, and Wyld, for the plain-
tiff.

J. K. Kerr, Q.C., and Mclean, for the de-
fendants,

e i G it e Pk il R i
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ROBRRTSON, J.] [Sept. 1.
WATERLOO ELECTION PETITION.
KNELL #. BOWMAN.

Lontroverted slection—Election potition—Un-
qualified petitioner—~ 1'oters list—Substituting
new pelrtion,

Heid, that although the name of the petitioner
in this case was on the voters' liet in force, and
being used at the election in question, the re-
spondent was nevertheless entitled to show in
these proceedings that the petitioner was not
“a person who had a right to vote at the elec-
tion to which the petition relates.”

Held, nevertheless, that though the present
petitioner was disqualified, it was within the
jurisdiction of the court to order another elector
duly qualified to be substituted as petitioner,

It is clear the intention of Parliament is that
the petition, when once presented, shall be pro-
ceeded with if an elector duly qualified mani-
fests his willingness to be substituted for the
purpose of presenting the petition,

. R, Meredith, Q.C., for the petitioner,

Aplestoorth, ., for the respondent.

RoBERTSON, ].]

[Sept. 1.
MITCHELL 7. LISTER.

Pavtnership action- -Costs—Daviner survept!
tiously engaging in privale business—Right
to avcount,

Motion on further directions in a partnership
action,

Held, that the fact that the only dispute be-
tween the partners was as to a certain item in
the accounts, in which dispute the plaintiff suc-
~eeded, was not sufficient to entitle the plaintiff

o his costs against the defendant.

Chapman . Newell, 14 P.R. 208, followed.

It appeared that af :r notice of dissolution of
the partnership had been given, the plaintiff
taok certain orders in connection with the busi.
ness, and had not accounted to the defendant
for Iis share of the profits therefrom,

The articles of partnership contained a clause
that “each of the partners shall be just and
true to each other in all matters of the said
business, and will yevote their whole time dili-
gently and faithfully 10 the concerns of (he
same, and will sot at any time duriag their co-
partnership engage in any other business what-
ever outside of that already existing.”

Held, that, nevertheless, the defendant was
not entitled to judgment for half of the estimated
profits of the orders taken by the plaintiff and
his traveliers, :

Dean v, dlacdoroall,8 Chy. D, 345, specially re.
ferred to. . :

Worreldl, Q.C., for the plaintiff.

Armeour, Q.C., for the defendant.

Full Court.] [Sept. 5.
FERGUSON, ].}

MEREDITH, ]}

VERNON 7. CORPORATION OF SMITH's
FALLS,

Muntcapal  Corporation ~— Chief constable —
Wrongful dismmissal — Tenure of Office ~
RE.0O., e 184 5. 445

Action for wrongful dismissal. The plaintiff
was appointed by by-law chief constable of the
defendants’ corporation for a period of one year.

Held, that nevertheless, by virtue of 5. 443,
the plaintiff must be deemed to have held his
office during the pleasure of the defendants, and
they had the right to dismiss him without
assigning cause at any time,

Britton, Q.C., for the defendants. \

H-atson, Q.C., for the plaintiff ‘

—— L

Full Court.} [Sept. 5.

MCARTHUR 7. JJEANS,

Locatecs-- Right fo sell pine— Patentees— R.8.0.,

o 25, %8, 70, 17,

Held, that a lecatee of land whose rights are
governed by R.8.Q., 1887, ¢ 25, 8 10, or & - |
patentee whose rights are governed by é. 5. 11, ;
though he may really intend to clear & parcel
of land, cannot simply noint out such parcel to
a purchaser before anything is done in the way
of clearing it for cultivation and make a good
sale to such purchaser of the pine timber stand- -
ing and growing upon such parcel.

The right or liberty is only to cut and 5
dispose of trees during the process of actually
clearing the land for coliivation, when it appears
to be and . requisite that the trees should for
the pu?pms of such clearing be ramoved.

Por MEREDITY, ], The act seems to con-
template the work of clearing and cul.ivation
heing doue by the settler.

W, Neshilt for the plalnuifi,
Aviesworth, Q.C., for the defendant.
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Full Court.]
FiroUsoN, J.] ¢
ROBERTSON, |.]

MARTIN . HUTCHINSON.

Action for malicions prosecution—Clardesting
romoval of goods by lenants—Reasonadle and
prodadle cause—1r1 Geo. 2, . 19~ Conmsel's
advice. .

In an action for malicious prosecution, the
jury having found upon facts in dispute, the
question of reasonable and probable cause is
for the judge.

Where there has been a cland:stine removal
of goods by a tenant, 4 landlord cannot prosecute
Ny for such removal under 11 Geo. 2, ¢. 19, unless
; the goods were the goods of the tenant ; neither
can goods which are not the tenant's be dis-
trained off the premises.

Where a prosecutor has done fide taken anc
acted upon the opinion of counsel in the pro-
ceedings taken by him, this is itself evidence to
prove reasonable and probable cause.

Per ROBERTSON. [, The defendant should
satisfy the jury that he himseif did not of his
own knowledge know the law on the point, and |
that he was relying entirely upon counsel's
advice.

[Sept. 3.

MeCullough for the plaintiff,
} Feeve, Q.C., for the defendant.

DS

Divil Court.} [Sept. §
BAIR o, Airxa LIFE INsURANCE CO.

Insuvance—LXvisible surplus— Divisitle grofits
—Discretion of divectors of company o vefatn
profits to provide for conting enctes.

On an appeal to the Divisional Court, the
judgment of FALCONBRIDGE, |., reported, was
aflirmed,

Per Bovp, C. The representation made that
participating policies * would receive their equit-
able share of the divisible surp (+" points te
the exercise of the discrstion of the managers
of the company ; and the expression “ divisible
surplus® is one that refers to something less
than the entire profits claimed by the plaintifl.
Hefore divisible profits can be asceriained, it
woald seem to be essential for the security of
poliey holders to keep such resources in band
as will cover the whole liabilities of the com-
pany, having regard (o ihe uncertain chances |
of mawtality, sate of interest, expenses €

i
i
7
!
i

i that the defendants * faisely and maliciously ™
. published of and concerning the plaintiffs, etg,

| consplracy by the defendants, two of whomn se-

Per MEREDITR, [, Thers is no express.covs:
enant in the policy to pay the plaintiff an
profits, Divisible profits ate what remains.
be diviaea after certain deductions are made;
and the bargain was to -pay-the-plaintiff 4 fai
and equal share of the “ divisible profits ¥ ; that.
is, the profits which the company mig!m after -
making in good faith all reasonable and proper i
provision for its safety, divide among policy
holders.

Barn, Q.C. (in person), and Leidlaw, Q.C,
for the appeal,

S. M. Blake,
contra.

Q.C., and Maclaren, Q.C,, -

ROBERTSOR, J.] [Sept. 17.

THE ACME SILVER Co, v. TPE STACEY
HArRDWARE, ETC, CoO.

Libel—False and malicious publication—Alle-
gatton of special dawmage— Demurver.

In an action of libel, plaintiff’s statement of
claim alleged that the defendants falsely and
maliciously published of and concerning the
plaintifi's goods. . . ¥We do not keep
acme or common plate” and also alleged
special damage,

Hetd, on demurrer, that as the allegation was

and as special damage was alleged in direct
terms (following Zhe Western Countics Mangre
Cow, The Latwes Chemical Mamure Co., LR, g
Ex. 218), if the plaintiff's were able to prove that
aliegation, they would be entitied o judgment
and the demurrer was overruled.

John A, Rebinson for the demurrer,

8. ANéng comn,

e

Practice.

Bovp, C.] [Sept. .

SivpsoN o HALL '

Wt of summons—Sevwice st of Hie jurlsdiv-
ton—Rirde 371 {p)—Allwwance 8] sevvitt--

Joint conspivacy—Bonn Jidee— Undortabing
to prave canse of action,

Where the alleged cause of action was a joiai

sy

i
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sided in the jurisdiction, and a third, who was a
foreigner, was implicated, service on the
foreigner out of the jurisdiction of a notice in
lieu of the writ of summons was

Held, properly allowed under Rule 271 (g).

Masseyv. Heynes,21 Q.B.D., at pp. 334, 335;
and /ndigo Co. v. Ogélvy (1891), 2 Ch. 13, spe-
cially referred to.

Such an order should not be made unless the
judge is reasonably satisfied as to the dona
Jfides of the plaintiff in joining the foreign de-
fendant ; and as an evidence of such dona fides
the plaintiff in this action was required to un-
dertake to submit to a non-suit if he failed to
prove a joint cause of action at the trial as
against the foreign defendant.

Perkins v. Mississippi, etc., Co., 10 P.R. 198,
not followed. ‘

Thomas v. Hamilton, 17 Q.B.D.,, at p. 597,
specially referred to.

A. McLean Macdonell for the plaintiff,

H. S. Osler for the defendant Rogers.

Bovp, C.] [Sept. 8.
HENDERSON 7. BLAIN,

Discovery—Action by shareholders of insolvent
bank against directors for misfeasance—[oin-
ing bank as parties—Examination of liguida-
tor by plaintiff before statement of claim—
Rule 566.

An official liquidator cannot, as an officer of

the Court, be called upon to make discovery un-
less he is representatively in the position of an
adverse litigant to the party requiring the dis-
covery.

Where certain shareholders of an insolvent
bank were suing the directors for negligence and
misfeasance, and had made the bank defend-
ants for conformity without asking any relief
against them, an application by the plaintiffs
under Rule 5606 for leave to examine one of the
liquidators for discovery before statement of
claim was refused.

W. R. Smyth for the plaintiffs.

Hilton for the liquidators.

Shepley, Q.C., F. K. Hodgins, and W, B,
Raymond, for the other defendants,

MANITOBA.

. RN——

COURT OF QUEEN’S BENCH.

CASE MACHINE Co. v. LAIRD.
BaIN, J.] [July 27

/
Parol evidence—Admissibility of, in collater®
agreemnents.

Demurrer to plaintiffs’ replication.
The facts appear from the

Judgnient— ) Be
The rule that parol testimony cannot
received to add to, vary, or contradict a writte?
instrument does not prevent parties to
written agreement, even if it be under se?
from proving that what is called a collater®
agreement was made by parol in considerauorl
that one of the parties would enter into ne
written agreement. The contention © he
plaintiffs is that the agreement alleged in't
defendant’s pleas and counter-claim is no
collateral agreement, but that it contradicts an
varies, and so is inconsistent with, the eee
alleged in the declaration, and that, therefo™
the defendant cannot rely on it unless it be
deed. L iffs

The agreement under seal that the Plamtlﬁ
declare on is, that the defendant is to pay 5905
on the delivery of the machine, or, if liet
such payment, to pay $300 on delivery an 15
give his three notes for $200, $200, and $an
payable with interest in January, 1891, 9% aa;d
’93 respectively, and that “failing to pay shis
money or execuie and deliver said “Ot,es’
order shall stand as his written obligatio® afor
have the same force and effect as his 0
all sums not paid in cash,” The agree
alleged by the defendant is, in effect: 1ef
consideration that the defendant wou ould
into the agreement declared on an¢ v the
make the cash payment and would delive’
three notes, the plaintiffs would take l‘om'riaes
defendant a second-hand separator at the Ii)t for
of $200, and would give the defendant cre o in
the price on the note for $zc0 falling
January, 1891.

I am of opinion that this agreemé
that is distinct from and collateral to t
ment under seal, and that the de{end,ant not
liberty to prove it, if he can, though it e
under seal, Such an agreement does no.ncipﬂl
to be in any way inconsistent with the pr! ‘

. one
ot is O

re
he 28 ot
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:ﬁ;eez}enlt; and it does not contradict or vary
Perforn, llts term's. 'I.‘he defejndant has to
. plainzti';fthe stipulations of his contract with
eis to iffs exactly as the contract provides ;
Note anslake the cash payment and give the
at ,y : pay the notes .on’the days appointed.
Plaingig, Sejparate and'dlstmct transaction, the
om ¢y :u; to take this s'econd—haml separator
€ pric (f? .endant, and, instead (?f paying him
Paymen; (())f it, they are to apply it toward the
thing tl:h? first of the $200 notes. .
tiffe l’epli:: .elefore, the demurrer tq the plain-
s atxop should.be.allowed with costs.
owe/z’ Q.C,, for plaintiffs.
y Q.C., for defendant.

'KIL Massey Co. z. HANNA,
L
N [july 30
Cl7, 07 age
e—Prohibition—Grounds for—Cost of.

Plagngee .

ti ang e <:'hSpute note objecting to jurisdic-

th i Obtaxr?ed rule for a prohibition. Before

Tule, plaig 9f d‘.SPute note and the motion for

the clerknt]:fs discovered their error and notified

eaCtiono county C(.)urt not to proceed with

Olifieq défan(l’ on being served with the rule,

Proceed endant that they did not intend to

Costg Qf’cand undertook to withdraw and pay
n theo.umy' court action.

,‘ltz‘ers;etum of the rule,

Projy; itio 7, for the plaintiffs, submitted to the
D, but argued that under such circum-

*applicantno costs should be allowed to the

. Mu/o
’ ‘-‘lezdf.é’ Q-C., in reply.

From the decisions in #ex v. Keating,

gn';epl'oxtiding that' “the Party in‘w?'l?se
2l Entilet shall be given” in prohibition
Pli, ion ed to the costs of attending the

and subsequent proceedings” does

right to prohibition where the defect does not
appear on the face of the proceedings and the
party applies before he has an opportunity of
raising the question in the court below. If the
applicant had waited until the plaintiff had
learned of the objection to the jurisdiction
being taken, he would have found that an
application would be unnecessary.

“] think that, in the absence of special circum-
stances, as to which I say nothing, the old
practice should be followed when no cause i§
shown and the application is made without
giving the court below an opportunity of decid-
ing the point. Encouragement should not be
given to parties to come to this court unneces-
sarily in reference to small claims which the
county courts are established to deal with.”
Brischois v. Poudrier, 1 M. R, 29; Wright v.
Arnold, 6 M. R. 1; Watson v. Lillico, 6 M. R.
29 ; Montreal v. Poyner, 7 M. R. 270 ; Mitchell

v. Saver, 20 Ont. 17 ; and Field v. Rice, 20 Ont.

309, considered.
Rule absolute without costs.

Notes of United States Cases.

[ U
ALABAMA SUPREME COURT.

MORRIS 7. BIRMINGHAM NATIONAL BANK.

Accommodation note— Liability of indorser.

In an action by the indorsee of a note against
the administrator of a deceased indorser, it was
shown that the note was made for the accommo-
dation of the indorser and discounted for him
by the indorsee.

Held, that the indorser of a noté, made for
his accommodation, is not discharged from lia-
bility by the failure of the holder to demand
payment of the maker and to give such indorser

notice of non-payment.

COHIO SUPREME COURT.

CINCINNATI, ETC., RY. Co. wv. CITY, ETC,

i 4P

‘:‘:lb‘tiog_ly Wshen there are no pleadings in pro-
e 245, anede also Wallace v. Allen, L. R. 6
® latte, (,fNE’.'/lM' v. Clifford, 6 P. R. 212,
‘rtuesti which costs were refused where

on . .
had not been raised in the lower
It

i

TELEPHONE ASSO'N.
Electric  streel railways—Ground CIYCutl—
Rights of telephone companies.

The dominant purpose for which streets in a

municipality are dedicated and opened is to

. S clear . .
iy e;’,' upon the authorities cited In
‘iford that there is no absolute

1

facilitate public travel and transportation, and,
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in that view, new and improved modes of con-
veyance by street railways are by law authorized
to be constructed, and a franchise granted to a
telephone company of constructing and operat-
ing its lines along and upon such streets is
subordinate to the rights of the public in the
streets for the purpose of travel and transporta-
tion. See Cumberiand Telcphone, etc., Co. v.
United Electric Ry, Co., 42 Fed. Rep. 273; 42
Alb. L.J. 88.

The fact that a telephone company acquired
and entered upon the exercise of a franchise to
erect and maintain its telephone poles and wires
upon the streets of a city prior to the operation
of an electric railway thereon will not give the
telephone company, in the use of the streets, a
right paramount to the easement of the public
to adopt and use the best and most approved
mode of travel thereon ; and if the operation of
the street railway by electricity as the motive
power tends to disturb the working of the tele-
phone system, the remedy of the telephone
company will be to readjust its methods to meet
the condition created by the introduction of
electro-motive power upon the street railway.

Where a telephone company, under authority
derived from the statute, places its poles and
wires in the streets of a municipality, and, in
order to make a complete electric circuit for the
transmisston of telephonic messages, uses the
earth, or what is known as the “ ground circuit,”
for a return current of electricity, and where an
electric street railway, afterward constructed
upon the same streets, is operated with the
“single trolley overhead system,” so called, of
which the ground circuit is a constituent part,
if the use of the ground circuit in the operation
of the street railway interferes with telephone
communication, the telephone company, as
against the street railway, willnot have a vested
interest and exclusive right in and to the use of
the ground circuit as a part of the telephone
system.

VERMONT SUPREME COURT.
GIFFORD 7. RUTLAND SAVINGS BANK.

Savings Bank—Payment to wrong person—
 Liability.

1. Though the by-laws of savings banks re.
quire that depositors shall subscribe their names
inabook, and thereby be considered as assenting
to all the by-laws, such assent may be implied,

‘and as a prerequisite for defendant’s ]'1a

and will be where a depositor living at 2
distance and receiving a deposit book by ma}t
with the by-laws printed in it leaves the df‘-Posl
and keeps the book for several years witho®
going to the bank and leaving his signaturé

2. The brother of a depositor in defend®?
bank, neither of whom was known to the baﬂ'
officers, presented the deposit book for P&y
ment, representing himself as the owner; ane’
when asked how the deposit had been ma ;
he correctly replied that it was by letter fl'omed
third person. In signing the name, he form®
an initial so obscurely that it caused comm®
from the president. Notice of the loss Of, te
book, required by the by-laws to be gwnt
defendant as a guard against wrong pa)"E;it)’,
therefor, was not given.

Held, that defendant used reasonable &
making payment and was not liable.

are
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Flotsam and Jetsam.

the

ASSISTING THE JURY.— Gentleme‘}sfhe;e
jury,” saida Minnesota judge, “murd.el‘ l in such
a man is murderously killed. The killer 0507
a case is a murderer. Now, murder by E gutr
is just as much murder as murder Wltm rder”
pistol, or knife. It is the simple act oF 7 ¢ the
ing that constitutes murder in the eye s’
law. Don't let the idea of murdef ap ¢hin?
slaughter confound you. Murder is©
manslaughter is quite another.”




