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disp0:: Court of Appeal closed its March sittings on March 26th, after having

hay, o of nearly all the cases on the list. We are glad to see that all arrears
up ®0 gradually worked off, and that the Court will be in a position to take
Cases at its next sittings on May 13th.

H . . .
foll, .= Law Society Examinations before Easter Term will take place on the

i . L L .
. Sgq € dates: Law Society Examinations—First intermediate, May 6th;

i !Ntermediate, May 7th; Solicitor, May 13th; Barrister, May 14th.
‘l{%or:atlons in Law School—First year, May sth; Second year, May gth ;
the | . and  Scholarships, May roth. The following statutes are prescribed by
With C‘ll'ers, to be read with the work for the first year in the Law School:
Contra °Mmon Law and Equity—R.S O. (1887), c. 44, ss. 20 to 54. With
R, ®s—R.S.0. (1887), c. 122, ss. 1 to 12, and c. 123. With Real Property,

0
- (1887), . 100, 102 and 108.
Iy
the effeca"“d“ Permanent v. Tecter, lately before the Common Pleas Division Court,
thyy ot Of R.S,0. (1887), c. 102, s. 30, was considered. This section provides

n
the 2 Other Proceedings shall be taken, without leave obtained from a Judge of

Iy al Court or County Court, after the mortgagee has given notice demand-
t‘»‘ntioyment of the mortgage moneys, or any part thereof, or declaring his in-
Qitjq, to proceed under the power of sale in his mortgage pursuant to the con-
$ig 01: Proviso therein contained, until after lapse of the time mentioned in the
Ute, :tlce' In the above case the mortgage contained a proviso for possession
twg 00 Months default, and also a power of sale without notice on default for
the defnths. Default having been made for the requisite time, the plaintiffs served
"_ltenti:ndant with notice requiring payment forthwith, and also declaring an
t‘Qeo s; of €Xercising the power of sale. Before the time mentioned in the no-
defenda & forexercise of the power had elapsed,the plaintiffsissued a writagainst the
:*t the tr:_t’ W.hO was in possession, to recover possession of the mortgaged premises.
ihe Ortlal It was contended on behalf of the. defendant that the above section of
]ngsu ‘ ngége Act applied, and that the plaintiffs. could not * take further proceed-
Wse of ahy clause,covenant or provision contained in the mortgage until after the

€time at or after which the power of sale was to be exercised, unless and'
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until an order had been obtained from a Judge of the County Court or of the ngeh
Court. The plaintiffs relied upon the terms of their mortgage, and submltto
.that as the notice contained a demand for payment forthwith,” they were r;e ;
obliged to wait until lapse of the time mentioned for exercising the power of 52 0
that the section applied only where the demand or notice was made or giVe.n pis
pursuance of any condition or proviso contained in a mortgage " ; that 1P t
case the giving of the notice was a voluntary act, as the mortgage contain® v
power of sale without notice, referring to British Canadian L. and I. COWP“Wha
Rae, 16 O.R., 15. The trial Judge gave judgment for the plaintiff, holding d
on the above facts the said section of the Mortgage Act had no application; 2
his judgment was sustained on appeal to the Divisional Court.

JUDICIAL SALARIES ELSEWHERE THAN CANADA.

d
In his message to Congress, the President of the United States recommende
an increase in the salaries of the Judges in the following words:— ot
*The salaries of the Judges of the District Courts are, in myjudgmeese
inadequate. It is quite true that the amount of labour performed by Fh
Judges is very unequal ; but as they cannot properly engage in other pul'S‘.“tsa
supplement their incomes, the salary should be such in all cases as to prov! ¢
independent and comfortable support.” . ¢he
This message has called the attention of the public and profession 1* nd
United States to the inadequate salaries paid to all the Federal Judges 2 ¢
measures are now before Congress to make the salary of the Chief Justice © i
Supreme Court $20,500, and the salaries of the Associate Justices $20,000 .eaooo
those of the Circuit Courts $9,000, and those of the District Courts from _fﬁ"’f' e
to $7,000. A writer in the American Law Review, who resides 1P )
of the small-salary paying States, suggests the following schedule of rict
aries, which he thinks would be a more reasonable one: To the Chief ]usf 2
of the Supreme Court $12,500, to the Associate Justices $12,000 each- $ict
separate Court of Appeal is established in Washington, to the Chief J° €5
$10,500, and to the Associate Justices $10,000 each. To the Circuit J.“ t0
$10,000 each, and to the District Judges from $35,000 to $8,000, acCOl'dlng
their locality and judicial work. fo
The salaries of the Supreme Court Judges were fixed in 1789 at $4’°Oihe)’
the Chief Justice, and $3,500 for each of the Associate Justices; in 18¥9 1855
were increased to $5,000 for the Chief, and $4,000 for the Associates; P~ 4
they were again increased to $6,500 and $6,000; and in 1871 to $8,50° gt
$8,000, respectively. The last increase was in 1873, when they were fixe ich
$10,500 for the Chief Justice, and $10,000 for the Associate Justices, at v
sums they have ever since remained. It may be assumed that a further incf
of their judicial salaries will be made this year. .
The State Judges do not appear to receive very high salaries, except *
more populous states and cities; their tenure of office is usually short; and

al
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:::? fo practice with a judicial reputation which gives them a professional
erativmg before the public and at the bar, and assures them a large and remun-
The 'NCome in their future practice. . . '
Jug ee New vork State judiciary receive the highest salaries of all the State
Judges’ the _Chief Justice receiving $12,500, the puisne judggs $12,000, and the
New S Outside the cities $6,000, and $5 per day for travelling expenses. .The
Salar ork City Judges, however, surpass their State brethren, and receive higher
City, ces than the Federal and State Supreme Court Judges. The New York
City ourts have the following staff: seven Judges at $17,500 ($11,500 paid by the
10’0and $6,000 by the State), twelve Judges at $15,000, five at $Ig,ooo, six at
0, fifteen Police Justices at $8,000, and eleven District (Division ?) Court
'Thegesh‘f‘t $6,000. The Brooklyn City Judges receive from $Io,oog t_° $1{,590_
Juq lladelphia City Judges receive $7,000; the Pittsburgh and Cincinnati City
ges »000 each,
lay .this it will be seen that the salaries paid to the Judges who live in the
irl(:om Cities are higher than in the less populous places, obvio'usly because the
the Coes of lawyers in such large cities are above the average in other parts of
Judge try, and the cost of'living is higher. But as a general rule the Federal
The ; are better paid than the State Judges, and have a better tenure of office.

l‘etir}; old their Judgeships for life or during good behaviour, and are allowed to

Ot 5oy from the bench after ten years judicial service, and after reaching t}}e age
lop enty Yyears, upon their full salary, which is secured to them as a pension as
Somg sf ey live, Notwithstanding these advantages over the State Judiciary,
the Sa? the Federal Judges have resigned their offices because of the srr.lallness of
Crar ary. Judge B. R. Curtis, of the Supreme Court, anq Judges D.xllon, Mc-
°fWh(; and I—-OWell, of the Circuit Court, have resigned without Penanns, each
Ing as resumed practice,and realized largely increased professxona‘l Incomes.
®r Federal Judges retired on pensions equal to their full salaries.
Py ! Ef}gland the salaries of the Puisne Justices are equal to the salaries of the
the Mister and the more important Cabinet officers; while the salaries of
of Ro lrd hancellor, Lords of Appeal, the Lord Chief _]ustic?, and the .Master
S are much higher, and also carry the right to proportionate pensions.
Mg noy to the British Colonies (and we must for the present exclude
the ¢ s We find a more just and equitable practice regulating the salaries voted to
the onlalJ"ldiciary than in the United States. We find, further, that in all
. "8Overning colonies, except Canada, the salaries of the Prime Minister
:I‘iki ®olleagues are lower in amount than the salaries paid to the Judges.

I'Om

S enj those colonies which have the same system of responsible government as
Viggn ¥ Canada, we find the politica} and judicial sallaries as follqws J—m
s ‘loaz8E | $romear imgon e luios.
g;‘::nslggg“’ales. ce 11042:919 10,000 17,500 13,000
AT PR - - B S
Ca;:‘?:nia . nd ..................... 649,349 5,000 8, 522 g, ggg
M Slony. e el 8750 o0 $7,500 & $h750

.................... 481,361 5,000 7,500 $5,000
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. : t
In colonies not possessing the full powers of responsible government, bu

which have in most cases an Elective Assembly, the salaries are as follows:
Colony.

Population.  Prime Minister.  Chief Justice. ~ Puisne J ustios®
Jamaica........... ... ...l 580,804 $6,500 $10,000 - $6,000
Barbadoes............ .......... 171,860 7,500 5,000 None:
Trinidad.......... .............. 189,566 8,500 9,000 None-
Mauritius. . ......... ............ 369,302 6,750 8,750 $6,0
Hong Kong................. .... 215,800 7,200 12,000 8,160

The salaries of the Judges in India are: Chief Justices, from 60,000 to 72'000
rupees per annum ; and Puisne Justices from 40,000 to 45,000 rupees per ann“m;

By way of digression, it may be remarked that these figures also show tbae
the more important colonies—though having a smaller population and reven;
than either Canada or Ontario—pay higher, and it would seem more reasonab r;
salaries to their Prime Ministers and the other important Cabinet officers tha
either the Dominion or the Province pays. And as the cost of living in t "
cities has largely increased since the salaries were last adjusted, it would Seefn
reasonable in the public interest, and in view of that increased cost, to agal'
readjust them, as has, since 1873, been done in all our great banking and com®
mercial institutions.

From the precedents set us by the self-governing colonies given aboveé ‘;’16
turn, with some feeling of shame, to refer to the much lower salaries paid t0 o 0
judiciary in Canada. And we find that in Ontario, which is estimated to Conta;le
a population of 2,154,786, the salaries of our Judges have been fixed by
Dominion Parliament at sums below those paid by the poorest and le'&:
populous of the colonies we have cited. In view of that comparison, W€ 2
surprised that our judiciary is as efficient as we believe it to be. of

There must of necessity be gradations of salary according to the clas® of
judicial work to be performed. A Judge who has only limited jurisdictio® o
who determines questions of practice and procedure in litigations, caP”

expect as high remuneration for his judicial services as a Judge who has

L e TR : . yicial
administer justice in its highest departments. And the same is true of judi® e

officers, some of whom have limited functions or jurisdiction, while others "
more responsible judicial powers, and determine mixed questions of law 2
fact in causes inter partes. ost
Where the salaries are insufficient to draw into the judiciary the m o
talented and the most accomplished and best read legal talent in the profess'ohe
then third-rate and down to fifth-rate men will fill them. In that event s
whole community suffers, for the public are deprived of the services of thzlic
whom they employ in their individual cases, and whom it is best for the PY
weal should be employed as Judges. - plic
We fear that too often the argument has been advanced by many of cur pU 2y
men—and sometimes by the leaders of public opinion—that it would be a8 eler,
matter to fill the judicial or other offices, even if the remuneration were s™m? ¢he
The argument is true, but it is fraught with dangerous consequences .to 1€
public interest and the public service, not foreseen or discounted at their
value by those who use or hear the argument. Undoubtedly men will alway®
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found “ho woulg gladly take offices of trust and responsibility under giover?}t:;ir;t};
e Were the salary lower than it is, and they would take the offices uE"
thei Mental abilities professional acquirements, or hablt§ “of business v:ls ”
e vent €m Competi;xg, with any fair degree of success, with other perlfiobring
°p Tofession or occupation to which they belong. But such men coflixu e
i ther fitness efficiency, nor dignity to the offices they would seek to ,be e
their Want of, rofession,al or other qualifications or skill woulq always o
element of Weaﬁ(ness and instability to the public service, and might eventually
S35trous to the g ointing executive. ‘ ‘

€se observationls)I;re apglicable to all branches of the p}]bllc serv1c§ ::::trse
gs onsi ility and ability are required in the execution of p.ubllc offices al;] o
fO‘:t 10 class of public functionaries do thesedobservagorll:a?g?nl; \:;td tgr o

°¢ tha judiciary. on their wisdom an ing .

abilities r;p:r)ldo:;ejrr?;: 1ail:?t,erpgalt)ation of the laws; upon their integrity af"m{
ﬁ. €SS rest the impartiality and certainty of justice; and upon their proizzl
Siop industry and business habits is mainly based the rapid a.md econ:)m 2
th mmiStraﬁOIl of the judicial powers of the Courts. They pass Judgn;e{l‘e u.I;la.
t © vali ity or invalidity of the legislative Acts of our Parhame.nt an n?the
o they decide questions affecting the lives, the personal liberty, a ol
Tights of Property, of us all. Their judicial offices, if firmly held a.nd wise 31'
:dminiStered, will b’ecome the inner citadel of a well-governed community. And
tat ommllnity must be pitied which cannot look with the fullest. trust an
“%ﬁdence to its Judges as the faithful and fearless administrato.rs. <.)f. its JUS;IC:
in .TO [ cien'tly discharge the judicial functions and respopsnbxlllltles vlv: :I:'d
redlcat » Téquires men to fill our judicial bench whose professiona earg Wghose
inse&rch Will make them experts in their knowledge of tbe l_aw, ar.lu whos:
b Ustry and despatch will not allow their administration of Jus‘tlce. to_l uositivé
ig}usr;flecessary or vexatious delays, the maxim that delayed justice is p

1Ce, "% .

Yom, .. Men we now have on our judicial bench may be i:airly 'saxd to c}?mblﬁle;i—.
o in 2 greater and others in a lesser degree—the qual.lﬁcatlons we d::wtil ind
retEd’ and are tairly and justly entitled to be more liberally and adeq , y

munerated for their judicial services to the public than th.ey are at preser(;f.this
Vol tis unfortunately true, as stated i_n a _.iudgme.nt prm.ted ox; sf;.izr’:portant
an(;lfne.o THE [ aw JoUrNAL, that the judiciary which decxdesfn} tho commen:
Sat; welghty questions under our laws receives less than one-half o F oompen-
'ne:)l‘l id to some of the solicitors, and to many of the managers, of o
o Corporations,

ers
imi,. _2NCe the judicial salaries are not large, but there the number of lawy
by, Mited

e from
i reasonable competenc

8 Y law, and a lawyer having accumulated a

rofess.

; judicial
lonal practice will accept the crowning honour of a seat on the ju

i resent in
A p 0 0ld gy, book says that the King in the judgment of the law is supgoi? tg \?;ht:refore o
Moy, COurts When proclamation is made for dispensing justice by the J “l Sful-ly without derial
Al kings of igjuries may have justice and right—freely without sale,
ity Without delay.”




ST

166 The Canada Law Journal. apri 1,197

bench, and the smallness of the salary will not be a hindrance. But we havz
not as yet a sufficient number of men of means, as well as fitness, from whom “;’
can expect to fill our judicial offices without paying them an adequate remun® a
ation for the labour and experience those offices demand. And it must be kno%W
that a Judge in this country is debarred from many avenues of speculation an ]
financial adventurc which are open to all other members of the community- . of
sides having regard to the character of our institutions, it is not a sound pubhc i
national policy to keep judicial salaries at so low a rate that the bench must .
time come to be filled either by men who have means, or else by incomp"jte N
men who have no means, and who may be prolific in ¢ miscarriages of just‘lc?(')r
The position of Judge is one of great responsibility and usefulness, and it lshat
Parliament and the public to say whether it is wise to pay them so poorly ¢
they cannot discharge the functions of their judicial offices free from pecuni?
cares, and perhaps embarrassment. 1d
It has been contended that the judicial salaries in other Provinces sho¥ .
be the same as those in Ontario. If that argument be sound, then it might
urged that the rate of judicial salaries in England or India or Australia shoV
govern us. The true rule for regulating such salaries is the average value o
fairly good professional incomes. Where localities practically fix the Val“e,n
professional incomes, the judicial salaries should be regulated accordingly, tak‘]ic
into account also the question of the cost of living, leaving time and pub
opinion to work out a fair equalization. we
The justice of the claim of our Judges to a better remuneration V_Vas’ 883
believe, conceded by the Dominion Government some years ago; and in I o
the First Minister admitted that “a strong feeling existed in the Provinceh
Ontario that the Judges of the Superior Courts were insufficiently paid,” a“dthe
further stated that the Government intended to address themselves during
recess to studying .the reasons of the pressure that existed in the Provincé
Ontario and in Montreal, and would come down with some general scheme t
next session (Commons Debates, 1883, p- 1,314). We look with hope for Zr
fulfilment of that promise to the Judges and Parliament, and we have €V

aring
reason to believe that Parhament, if asked, would be found ready and willing
do justice to our hard-worked and ill-paid Judges.

COMMENTS ON CURRENT ENGLISH DECISIONS.

" The Law Reports for March comprise 24 Q.B.D., pp. 269-360; 15 P.D" 4
25-36; 43 Chy.D., pp. 185-315; 15 App. Cas., pp. 1-51.

. N
. 10“
PRACTICE—INTERPLEADER—GOODS TAKEN IN EXECUTION—ASSIGNEE OF EQUITY oF REDEMPT
GOODS,

. : forc®
In Usher v.Martin, 24 Q.B.D., 272, the point raised was whether the tran5fe {0

of the equity of redemption in certain goods and chattels, could maintain titll;e
them as against an execution creditor under whose execution they had as V'
seized. It was contended that he could not, under the authority of Rich4”
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}mki"S, 18 Q.B.D., 451, because it was virtually setting up the jus tertii of tbe
:T'lortgagee; but it was held by Mathew and Wills, JJ., that the case was d.xs.
tmgmshable from Richards v. Fenkins, because the claimant had a substant.xal in-
eTest in the goods, viz., all the property in them which was not vested in the

;l;lortgagee, whereas in Richards v. Jenkins the claimant had no title whatever to
e
8oods

RACTICE\INTERPLEADER-—SHARES*CHOSE IN ACTION—ORD. LVII.,, R. 1. (ONT. RULE 1141).

RObinson v. Fenkins, 24 Q.B.D., 275, was an appeal from Loxjd Coleridge,.C.J.,
athew, J,, staying proceedings pending the trial of an mterpleader. lssutii

€ the following circumstances. The plaintiff, claiming to be the reglster'e
by Prietor of certain sharesin a joint stock company, employeq the defendantst ;S
¢ OKers to sell the shares for him, and, for that purpose d'ellvered to them the
o Cate of ownership and a transfer of the shares from himself to the defend-
defs. He alleged that he had rescinded the employment,. and claimed that the
‘Ndants giq not return the documents, and the action was brought for a
d:c Aration that the plaintiff was entitled to the shares, and to compel the iefeg-
anr. 1O return the certificate and transfer. The defendants, on the ot.her and,
Plied for an interpleader order, on the ground that they claimed no interest in
th? Shares, but that the same were claimed from them by one Bebro, allld tha(:

Eey Xpected to be sued by him for their recovery. The Court of Appea (bor
riSher’ M-R., and Fry, L.].) were of opinion that the interpleader order hz_ld een
rngh(tly 8ranted, that although Bebro’s claim was to the sh'ares, yet that. his clau;x;
in“ls t €taken to be to everything necessary for their en_]oyment, which Zvou d
ac:_llde the documents, and they were also of opinion that in any case a chose zd

t " is o chattel within the meaning of Rule lvii., r. 1 (Ont. Rule 1141), an

“Tefore the subject of interpleader.

pR“CTh

UPTCY—
E\ATTACHMENT OF DEBTS—DIVIDEND PAYABLE BY OFFICIAL RECEIVER IN BANKR
b

I BT ATTACHABLE—ORD. v., R. 1, (ONT. RULE 622.) O.B. Divi

v M Pyoys v. , 2 .B.D., 281, a Divisional Court of_t.he .B. Divi-
zlon (Lorq Coleggegi ‘i’é . Jjagd Mathew, J.) determined that a dividend pay_'a}ll)’le
Ora official receiver in bankruptcy is not a debt which can be attached w; 1ln
Xlv, ¢, ¢ (Ont. Rule 622). We may observe, howeyer, that the Ont. : ute
be 'S Wider in its terms than the English rule, and per'mlts debts or dernasn sh o
‘de a tacheq which could be reached by means of equitable exgcutlon. utc' na’
ang d as the one in question could no doubt be reached by equitable execution,
therefore in Ontario might be attached.

H“ OF THE
s C°R"US~Issus OF WRIT AGAINST A PERSON WHO HAS NO LONGER THE cvsrolr:;'u“ -
“ERsoy DETAINED—ILLEGALLY PARTING WITH THE CUSTODY OF INFANT—IMPOSS

%BEvING WRIT,
Vet In the Case of the Queen v. Barnardo (Gossage's case), 24 Q.B.P:, 283, ﬁ:;
Wheran philanthropist, Dr. Barnardo, is again the somewhat unwilling mea
ereby the Court of Appeal s enabled to throw light on the law of Habeas Corpus.




168 The Canada Law Journal. Aprill

of
In this case the application was for a writ of Habeas Corpus, to compel.the d(r’:
to deliver up a child of the name of Gossage, which had been taken into O e 1
his homes with the sanction of its mother. She had been asked to sign an atgthis
ment, permitting Dr. Barnardo to place the child in one of the colonies ; bu sted
she did not sign. Without her consent or concurrence, however, he pefﬂ"ﬂ ¢he
the child to be taken by a person to Canada for adoption, and did not kno with”
address of the person who had taken the child, which had been purposely - the
held from him in order to prevent interference by the child’s parent. Aftfie fof
-child had been thus disposed of, the mother authorized a demand to be ma ¢ the
the child by the authorities of a Roman Catholic institution in order th,:;lolic.
child might be taken care of therein, and brought up as'a Roman Ca na
With this demand, for the reasons above mentioned, Dr. Barnardo was [lflabms
to comply, and thereupon the present application was made for a Vyrl_t of b
Corpus. The defendant, who appeared in person, endeavored to d‘Stmngnote
case from the previous decision in the Queen v. Barnardo, 23 Q.B.D., 205 _( sued
ante vol. 25, p. 521) on the ground that in that case the writ had actually ’se e
and the question was whether the return was good, while in the pre§el}t Ca; it
question was whether the writ should issue, and before the writ is issve
made clear to the Court that the person detained is not in the custod}’ zu g
defendant, against whom it is sought to issue the writ, and that therefo{e it ,
not to issue, because the writ is not intended to be punitive in its operat.lon. dy of K
the Court of Appeal (Lord Esher, M.R., and Fry, L.].) were unanimou$’ ,

da®
opinion that the writ had been properly granted, on the ground that the defen

s . is duty’
had illegally parted with the custody of the child, and that it would be his
if necessary, to go to Canada,

) . . st
and by advertisement or otherwise do his b€
recover it, or satisfy the Court th

could do in the matter,” in ordert
to be delivered to the ri
mine what should be d

o §
0
mad”
at he had done everything * that mortalsar, ;
o produce the child to the Court, not necesdetef' ;
val institution, but in order that the Court might

one in the premises in the best interests of the child-

; S.
PRACTICE—PaYMENT INTO COURT WITH DEFENCE OF TENDER BEFORE ACTION—COST

d
. he!
In Griffiths v. Ysiradyfodwg, 24 Q.B.D., 307, Wills and Denman, J Jt.;nder
that when a defendant, had paid money into Court with a defence of s’
before action, the plaintiff could

i 58
not, on taking the money out of Court, it $
N . .. fo)
faction, proceed to tax his costs under Ord. xxii., r. 7, because the defence ot ok
der raised an issue in respect of which the defendants were entitled to go t

-

EXPROPRIATION OF LANDS-COMPENSATION—OBSTRUCT!ON OF LIGHTS.

S
B
In re Tilbury & Southend Railway Co., and Gower's Walk Schools, 24 Q5) W
326, the decision of the Divisional Court, 24 Q.B.D., 40, (noted ante p- 7

s &
. op? |
affirmed by the Court of Appeal (Lord Esher, M.R., and Lindley and L
L.JJ). ‘

PrRACTICE—CoMPROMISE OF ACTION-—APPLICATION TO SET ASIDE.

¢’
In Emeris v. Woodward, 43 Chy.D., 185, North, J., held that where an :egf ot
ment for the compromise of an action has been entered into, it cannot

15
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BSide

for that purpose.

Pkacnc!\ An

Xevayy ENDMENT AT TRIAL—PLEADING JUDGMENT IN FORMER ACTION—ORD. XIX., R. I 5, ORD.
" .

N R. 1, (ONT. RULES 402, 444).
ings, (::}‘l‘flthStanding the wide powers of amendment, at any stage of the proceed-
there ar;Ch the ‘Court possesses, Edevain v. Cohen, 43 Chy.D., 187, shows that
merely t Cases in which it is the duty of the Court to refuse to exercise them
brought O enable a defendant to raise a technical defence. This action was
ture  , 288inst the defendants, Cohen and Cook, for wrongful removal of furni-
jude, t the trial jt appeared by the plaintiff’s evidence that they had recovered
the p];t:lt 23gainst other persons engaged in the removal. After the evidence for
: Jucjgmenttlff and Cohen had been taken, Cook asked to amend by setting up the
the .» and thereupon Cohen made a similar application. North, J., refused
(Cottggllcatlon, and from this decision Cohen appealed, but the Court of Appeal
COtton ’ Bowen_’ and Fry, L.JJ.) agreed that the appeal should be dismissed.
appena’n . Je Sal.d, "‘ I think this amendment is proposed merely to enable the
Cases to avail himself of what I may call a technical rule of law, supported by
ey tor:VhICh have been referred to (i.e., that a judgment against one or more of
Orde Jeasors is a bar to an action against the others for the same cause) and not in
3 N det.ermine the real issue which ought to be determined in the action.
it v, °%» this objection was not taken and insisted upon at once by Cohen . . .
Ppearersft. mentioned and the objection was first taken by counsel, who then
of Co Or another defendant, and it was only raised and insisted on on behalf
hig Chaen after substantially all the evidence had been taken, and he had taken

1ice of the evidence turning out in his favor.”

¢

ORT B
GAGE
~L; SaLe By FIRST MORTGAGEE—MISTAKE IN PARTICULARS—COMPENSATION TO PURCHASER
A
BILITY To seconD MORTGAGEE—MEASURE OF DAMAGES.

Ton 1
I, 4I°’nlm V. Luce, 43 Chy.D., 101, is an appeal from the decision of Kekewich,

o dog, ¥:D., 573, noted ante vol. 25, p. 489, the propriety of which we ventured

t. The Court of Appeal (Cotton, Bowen, and Fry, L.]].) were of opinion
Mgy © learneq judge had erred as to the measure of damages. The case, it
S, ® femembered, was one in which a mortgagee had sold under a power of
Qwarde » OWing to a mistake in the particulars, the purchaser at the sale was
oy ) Compensation. Kekewich, J., held that the mortgagee was accountable
yy o se(l}lent mortgagee for the full amount of the purchase money, without
decide tuctmn of the sum allowed for compensation; but the Court of Appeal
th&ine At the true measure of liability is the amount which could have been

. for the property had there been no mistake in the particulars.
ARTNERSHIP\

TION POWER OF PARTNER TO COMPROMISE DEBTS—POWER TO ACCEPT SHARES IN SATISFAC-
oF

PARTNERSHIP DEBT.

- in N
g .pere’"“" v. Nieman, 43 Chy.D., 198, the Court of Appeal (Cotton, Bowen,

Y L] reversed a decision of Kekewich, J., on apoint of partnership law.

brougﬁfon an application in the same action, but that a new action must be

1
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The action was brought by one partner against another, to wind up the Parm:r
ship, which had been dissolved by agreement, and to restrain the defendant fro®.
compromising a debt. The defendant having appeared in the action, athe
motion before Kekewich,].,for leave to compromise the debt in question,whl(}h '“tle
theprincipal asset. By the intended compromise it was proposed to forma hmiaiﬂ
company in Amsterdam, totake overthe property of the debtors, consisting of c€* nd-
sugar factories and coffee estates in Java, and to allot to the plaintiff and deff o
ant fully paid-up shares in the company in satisfaction of their debts. The P aJ.’
tiff objected to this compromise being carried out, but it appearing to Kekewich r
to be for the benefit of both parties that it should be carried out, he made an OiiO“
appointing the defendant receiver with liberty to compromise the debt in que® 0
as proposed. The Court of Appeal, however, decided that one partner hasugh
implied power to bind his co-partner by accepting shares in a company (thoourt
they be fully paid up) in satisfaction of a debt due to the firm ; and that the Civer
has no jurisdiction in an action to wind up a partnership to confer on a fec;emv
any greater powers in this respect than a partner would have. Wﬂ'kf’s (5th
Case, L.R., 8 Chy., 831, which is referred to in Lindley on Partnership .
ed.), 141, was shown to be no authority for the general proposition that Swe
power exists ; because the Court there proceeded on the ground that the por .
existed in that case, because it was shown to be part of the ordinary coursé o pe
business of the firm, and there had been express knowledge and assent to
transaction on the part of the partners. It would appear, therefore, fro™

case that the statement in Lindley, for which Weikersheim’s case is cited, 1% P
rather too broadly.

Proceedings of Law Societies.

pi®
ot

LAW SOCIETY OF UPPER CANADA.

MICHAELMAS TERM, 1889.
Resume of the proceedings of Convocation. gih-
Monday, November
do%

Convocation met.

Present—The Treasurer, and Messrs. Bruce, Foy, Hoskin, Irving, Mac¢
gall, Martin, Meredith, Murray, Osler, and Shepley.

The minutes of last meeting were read and approved. ing of

The petition of the Osgoode Legal and Literary Society, as to the ope?
the library at night, was received and read. o6 O

Ordered that the petition stand till the Report of the Finance Committ the
the reference of the gth February, 1889, and that the petition be referred
Library Committee on the questions involved other than financial points: e

The Secretary reported the resignation (by letter, which was read) ‘:)f ot
telegraph operator, and that a temporary appointment had been made
operator provided by Mr. Dwight.

The Secretary reported that Miss M. Wynn had applied.
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D. Ord‘?md that the hours of attendance for the operator be g.30 a.m. to 5.30

m, . ' X
frop. With an hour for dinner, to be fixed by the Secretary, and on Saturdays
Cong; 930 a.m. to 2 p-m., save on judgment days, when the attendance is to be
n

ued till half an hour after the closing of the courts.

tered that the salary of the operator be fixed at $30 per month.
fdered that Miss Wynn be appointed for three months on trial.
| rdered that Miss Cameron’s resignation be accepted at once.

# ® Report of the Solicitor of the Society was read.

B q“estjr(; TVing gave notice of motion for reference to a special committee of the
o ", whether the hours of business and order and arrangement thereof can
l dified 5o as to ensure greater convenience in the conduct thereof.

C Tuesday, November 19th.
°Uvocation met.
d reSent\

Ougay) The Treasurer, and Messrs. Bell, Hardy, Irving, Kingsmill, Mac-

MCMichael, Martin, Moss, Purdom, and Shepley.
® Minutes of last meeting were read and approved.
lectu:dered’ that the several applications for relief from attendance upon the
Co IES and €>faminations of the Law School be referred to the Legal Education
Circumlstttees with power to deal with them as they may think, according to the

erst ances of each case, to be fair and reasonablg, but upon the express
Save nandlng that no further applications be entertained by the Committee,

Srounds which may arise hereafter.
® Report of the Legal Education Committee was received and read.
rdzred for immediate consideration and adopted. '
red, that leave be given to introduce a rule to carry out said report.
€ rule wag read a first time, and is as follows:

thy - Primay
Shay) :esd
}lereby mth

Y examination for candidates desiring to enter the Law Society shall be held on the
3y before Hilary Term, 1890, and following days, and the subjects of the examination
OS¢ comprised in the curriculum heretofore in use, and the rules to the contrary are
Odifieq accordingly, but no further primary examinations shall be held.
dered’ that the rule be read a second time on Saturday, 23rd inst.
Streetealetter of Lieut.-Col. Dawson on the subject of the closing of Osgoode
e;olnd the letter of the Provincial Secretary on same sgbject, were read.

Popg 74, that the present opinion of Convocation is distinctly opposed to the

s . ; oo
S€5(:re aed dCtion, but that Convocation will be very glad to meet the Provincial
erly On the subject at its meeting on Saturday next.—Carried.
e

tter of Adam Good complaining of a solicitor was read.

ai’?im ereq’ that it be referred to the Discipline Committee to enquire whether
“Cte case had been made out.

e:tters of R. M. Williams were read. - .

wi ®d, that the letters be referred to the Discipline Committee, in connec-
e letter of 21st August already referred to the committee.

€r of W. H. Taylor, State Librarian of Minnesota, was received and

e
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Ordered, that Mr. Taylor be informed that the Law Society keeps up 2 9:5
of the Minnesota Reports, and is not in a position to effect an exchang®
proposed.

Mr. Martin’s notice was ordered to stand till Saturday next, and Mr. Irving
notice also.

'$

. Saturday, November 2314-
Convocation met.

Present—The Treasurer, and Messrs. Ferguson, Irving, Kingsmill, Lash’
McMichael, Moss, Robinson, and Shepley.
The minutes of last meeting were read and approved.

Mr. Moss presented the Report of the Legal Education Committee. . of
The letter of Mr. Reeve, the Principal of the Law School, on the subjec
certain statements in a letter of Mr. Waldron, was presented by Mr. Moss- ¢

Ordered, that the Legal Education Committee be authorized to utiliz€
large lunch-room for the purpose of the Law School, and also to purchasé
necessary seats. the

Mr. Moss presented the Report of the Legal Education Committee 0% nce
reference to them of petitions in connection with exemptions from atte“da
at the Law School.

: . . : .on, 3%
The report was received, read, ordered for immediate considerations
adopted.

' . ith
The Report of the Special Committee on the new building in connection w
the Law School was received and read.
Ordered for immediate consideration and adopted.

ad 14iné
Ordered, that the Order-in-Council authorizing the erection of the build
be entered on the minutes, and the same is as follows: '

he

d

0
. . . . a

Order-in-Council, approved by His Honour the Lieutenant-Governor, dated the 8tb da
November, 1889.

itte?

Upon the recommendation of the Hon. the Commissioner of Public Works, the Com® the

of Council advise, that the erection by the Law Society on the Osgoode Hall premises’.: the
site of the old boiler house, of a building for the accommodation of the students attendi sub’

Law School, etc., be approved of, such building to be erected in accordance with the pla®®
mitted to the Commissioner. Certified,

LONSDALE CAPREOL, "
Assistant Clerk, Executive Council, Ontor

o . w
The letter of the Provincial Secretary on the closing of Osgoode street
received and read.

Mr. Irving moved the second readin
—Carried. .

The rule was then read a third time and passed. . nex’
Ordered, that Mr. Martin’s notice as to Law School Rule do stand till
meeting. 1re%

Ordered, that it be referred to a Select Committee, composed of the gﬂd
surer and Messrs. Moss, Irving, Shepley, Martin, and Robinson, to considé® 3ﬂd
report on the question whether and how the hours of business and the ord®

s
. ati0P
g of the rule as to primary examinat
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Aray, :
Conq Sement thereof can be modified so as to secure greater convenience in the
Ut thereof,

for th: ered‘. that certain Benchers having applied for the use of the dining room
CVening of the 7th December, the application be granted.

Friday, November 29th.
C°m’°cation met.

inoesent_Tp
ngsmil], MCC

0
s];f» Rob

e Treasurer, and Messrs. Bell, Cameron, Ferguson, Foy, Irving,
. arthy, McMichael, Mackelcan, Meredith, Morris, Moss, Murray,
o Inson, Shepley, and Smith.
Minytes of last meeting were read and approved.
R Os.kin Presented the Report of the Discipline Committee on the petition
* Williams;; reporting that a prima facie case had been made for enquiry.

e . . . . .
feport was received, read, ordered for immediate consideration, and

Mopteg.

mitx: H°§kin Ir.loved that the matter of the petition be teferred to the Com- .
Ord °T Investigation in the usual way.
€red accordingly.
on ¢ e. sler, from the Reporting Committee, reported the letter of the editor
S at‘? of the Reports, which was received and read.
o the ' 'N8; from the Library Committee, presented a report on the petition
anq reag Sgoode Legal and Literary Society, referred to it, which was received

out ¢ r(; MUrray, from the Finance Committee, reported that the cost of carrying
T€Port of the Library Committee would not exceed two dollars per night.
Use ¢ °red that the library be opened for the use of those who are entitled to
Such reetwe-‘?n the hours of 7.30 and 10.30 p.m. (except during vacations), under
Ment Sulations a5 the Library Committee may prescribe. That this arrange-
Teng effnade as a renewed experiment, and that with a view to the ascertain-
Comper. the results a record be kept of the attendance. That the Library

! . . . .
OQQasion °¢ have power to provide for the closing of the library on any special

(T)he letter of H.
“dereq, 4,
Reau ® letters

R. Hardy, as to a grant for the legal chart, was read.
at a grant of $100 be made on the same terms as last year.
N ont of Mr. Carroll, acccompanied. by communic.atiqns from Messrs.
Ourg, and and Ross, charging Mr. P. H.eashp with practising in the Surrogate
o Order Complaining thereof, was received and read.
Mimis. eed’ that the question be referred for enquiry and report to a select
The le, Composed of Messrs. Meredith, Mackelcan, Lash, ar.ld McCarthy.
we ter of Lieut.-Col. Dawson, and others, on the closing of Osgoode
. 3 received and read. o
*ed, that a select committee be appointed to confer with the Provincial
Cir on: 23S to the proposed concession, and after such conferepce to report
I)bsed oplmon as to what should be done, and that the said committee be com-
essrs. Murray, Kingsmill, Foy, Mackelcan, and Ferguson.

y
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Saturday, December 7th-

Convocation met.. . il

Present—The Treasurer and Messrs. Bruce, Fraser, Irving, Kingsm
Martin, Moss, Murray, Osler, Purdom, and Smith.

The minutes of last meeting were read and approved.

Mr. Moss presented the Report of the Legal Education Committee. ad

The report was received, read, ordered for immediate consideration, 2
adopted.

Mr. Osler presented the Report of the Reporting Committee on the S“bJeCt
of the new digest. ‘ .
The Report was read, received, and ordered for immediate consideration- -
Ordered, that the proposed digest shall not include the appendix to Robip$
& Joseph’s Digest. the
Ordered, that the Committee be requested to present a further report o8 et
points discussed at the next meeting, and that further consideration of the mat
be deferred till then.

. . ng.
®  Mr. Martin’s notice,as to Law School, was ordered to stand till next meet!
The letter of Mr. C. Durand was received and read.

The letter of Mr. G. S. Holmested, as to water rates for ground used DY
Tennis Club, was read. deds
Ordered that the amount paid by the club for this and last year be refun
but that they be notified that no further payment of water rates will be mad®

Convocation.
HALF YEARLY MEETING.

Tuesday, December 315%
Convocation met.

Present—Sir Adam Wilson and Messrs. Ferguson, Foy, Hoskin, I_rvlff,:
Kingsmill, McCarthy, McMichael, Martin, Moss, Murray, Osler, Robin®
Shepley, and Smith.

In the absence of the Treasurer, Mr. Irving was appointed chairman.

The minutes of last meeting were read and approved. ¢

The Secretary read a letter from the Registrar of the University of Toro.nle
dated 19th September, 1889, to remind Convocation that the Society is entlt )
to appoint one representative to the Senate of the University, and that the te
of the former representative had expired.

f

Ordered, that Mr. Moss, Q.C., be re-appointed a member of the Senaté °

the University of Toronto. o

Mr. Hoskin, from the Discipline Committee, reported that they had i at

sidered the complaint of Mr. Keefer against a solicitor, and are of opinio? . |
a prima facie case has not been shown

vestigation.

The report was adopted. ore
Mr. Hoskin drew the attention of Convocation to the fact that Mr. G€

p
. . o : r?
Macgregor Gardner had given notice of an application to the Legislature ¥
Act to authorize his admission as a barrister and solicitor.

01

d

, and that there is no necessity for any
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0 Ssr:ered, that.Mr: Irving and Mr. Hoskin do appear at the proper time, and
such application. ‘

ber, Ir8'8 oskin drew the attention of Convocation to a Certificate of 6th Decem-
Mr.J P9, 1ssued by the Registrar of the Chancery Division, H.C.]., relating to
" £. MacMillan.
orderr;l:; E(tl)’ that the chairman of the DisciPline Committee do asce?rtain if th'e
amendabl ¢ amended so as to comply with Rule 119 of the Society, and if

N Sl?, that he ask that it b.e amended. ‘
V()cati()n epley drew the attention of the Benchers to a memorandum of Con-
for 4 . Of_ I5th February, 1889, relating to the accommodation to be afforded

) Tobing of practitioners.

+ Osler presented the Report of the Reporting Committee.
re rePOft was received, read, considered and adopted.
T é Iiartm moved pursuant to notice certain Rules set out hereafter.

N ules were read a first time.
Seeq €red, that they be printed, distributed to Banchers, and come up for a

. rSeading on the'first Tuesday of Hilary Term, 189o.

‘Th' hepley gave the following notice:

Fingp, ! 3t the first meeting of Convocation in Hilary Term next, he will move that the
Mitge Icommiltee be requested to report to Convocation upon the direction given that com-
pl’ovide Sth F ebruary, 1889, to enquire and report whether further accommodation can be
W t, i(a:“ 0?800d§ Hall for the clothing of practitioners in attendance at the hall, and to report

Oﬂv}(’)’ dlﬁ.icu]tles .exist in the way of making such provision.

Cation adjourned.

\ (Sd.) ]J. K. KERR, Chairman Fournals Committee.
~__ Gorrespondence,

WHO MAY SOLEMNIZE MARRIAGE ?

04 .
* Editoy of THE CANADA LLAW JOURNAL.

fugy nce t,he appearance, by your kind indulgence, in the C.L.]J. of the 1st Feb-
additi,o()f my letter on the Lawless-Chamberlain marriage, I have found an
Cler yr:al argument in favor of my contention that marriages by superannuated
&rou% i)n and ministers, of all denominations, are voidable. The interest
Y my first letter justifies, I think, the production of this the second.
Yo, | R_eViSed Statutes of Ontario, 1887, chap. 40, section 7 (descended from
Minjg er ICtoria chap. 14, section 16), reads :—‘7. Every clergyman, teacher,
f“nera sor _Othf?r person authorized by law to baptise, marry, or perform the
hag apt?rvlce in Ontario, shall keep a registry showing the persons whom he
8atig, 5, 'Sed, or married or have died within his cure and belonging to his congre-
abidi " The italics are mine. Surely no uninterested, reasonable and law-
?ithout cPerSOn will support the claims of these superannuated clerics,—who are
© Solgq, 1€ O congregation,—and admit that they have authority under the law
Nize marriage,
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We cannot understand why superannuated ministers should even claim,f"uct o
less be allowed, the privilege of doing ministerial work, or—what is swe?ter .
them—the privilege of exacting fees for such work. Can a Barrister practisé .
profession if not on the Roll of the Law Society ? Can a member of Parliam®
expect to retain the franking privilege when he has been elected to stay at h'Omfn
Can a retired military or naval officer, on his own motion, put on his unifor™
attend the parade of a military force, and insist on exacting obedience frgis
those whose rank was inferior to that he retired from, and then charge fof
day’s service ? o
To put an end to the operations of these ordained Canadian Gretna Gfec
- blacksmiths, I would respectfully suggest that registers be kept for each chur
or congregation or religious community in Ontario; that duplicate registe’®
kept in the nearest Court House, Town Hall or Post Office or Bank, as thous
safest and best; and that the person who keeps the original register, ©f
charge of the same, shall keep the duplicate copy duly and regularly pOSted’

. _ R. J. _Y/
Notes on Exchanges and Legal Scrap Book.

THE REJECTION OF HEARSAY EVIDENCE.

|

It may well be doubted if the extremely artificial rules of the admissiblht); Ol
testimony before judicial tribunals have been productive of anything but b2 le
Had they never existed, a vast amount of learned case law built on unst?
foundations, and much of it very doubtful common sense, would never have Coese
into existence, and a great deal of injustice arising out of the application of t ce
rules would not have been inflicted upon litigants. Until recent years there zich
two great branches of technical restrictions to testimony in courts of laV\f w 58
had no counterpart in common life. They were the Incompetence of witn® it
themselves upon the ground of interest, and the Incompetency of parts 0
nesses’ evidence on the ground that it was hearsay. Both were based uPOnood,
same foundations : the distrust of the capacity of jurymen to detect .falseh the
and the fear of the perjury of witnesses. The incompetency of witnesses ono (s
ground of interest is now a thing of the past, except perhaps in the casé” .,
prisoner and the husband or wife of a prisoner in criminal trials. Thesesi of
however, sometimes placed upon other grounds. We propose to coft he
whether the present system of rejecting parts of witnesses’ testimony or et
ground of hearsay ought not also to go. If there were at the present mo doP,t
n» rejection of hearsay in our Courts, and it were suddenly proposed to,z onc?
the present extraordinary mass of technicalities which form the rules of €V} pd%
on the subject, such a proposition would probably meet with derision on all ? 1€’

It is desirable to mention here that it is often said hearsay testi/rrlony atur®
jected on the ground that it is irrelevant. This is not a correct view, W€ Vent; i
to think, although justified by authority, for hearsay is often most relev? it
fact, any hearsay connected with the issues must be relevant, and t0 sy
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}l'rele\,ant is m erely a disguised way of saying that hearsay is rejected becau.se it
18 not Considercq sufficiently trustworthy or competent to be placed l?efore thc? jury,
Vo actly the same way that formerly witnesses who had an mteres;c] In th_e,
:r 1t were not considered sufficiently trustworthy or competent for their evi-
1% to be taken into consideration. - L
the .. Henry Maine, in his essay on the * Theory of Evidence, lpom(;s out tzaf
-ti: 8reat bulk of the present rules of evidence ““ were gradually deve OPef t::t?r}rinp '
fron © Tules of the widest application which prevented large classeds 3 encr :; _
m eing submitted to the jury. The chief of these were founded on lglf o
o oPosi lons of which the approximation to truth was but remote. T 'usd‘ e
Ptions were made that the statements of litigants as to the nmatter tltnr 1:; |
thee V&.'ere not to be believed, that witnesses interes.ted in the subéec;'r:l;n efrom
asg Su- Wwere not credible, and that no trustworthy inference canh € men.” Al
theertlons Which 2 man makes merely on the inﬁ')m')atlon of other . (;f —_—
Objections rested upon the insufficient appreciation of the ‘t:‘apafilityandjthi’t
Whi IScriminate between that testimony v.vhich was worthg o l?t.ethe fury has
gy 1S 105 although by a very contradictory line of t oy ibunal for
s €en, and is to the present day, held to be pre-emment.ly the tri
ining the facts in cases of fraud or direct conflict of.testlmony.the round
of ing ¢ allegeq Teasons for the rejection of hearsay and of Wlmglsjes((i)ir;ferin;in de-
free .. St being of the same general character, though possibly dual admission
of in,t © will shortly remind our readers of the hlstofy of the ?raur ed to these
Chay, eres.ted Persons as witnesses, and the objections formerly tg;ub' ect, and
Wi oS IN the Jay, This will throw much light upon our p resefnn ‘tha{t the re-
ject’ion ink, form a strong argument in support of our contentio
€arsay is a mistake. . . .
1833 €very person having an interest3 howev.er rnmu’tlt‘al,1 ;nl;vl\lleh;e;l;l(:
‘iings was absolutely barred from being a witness. d so little faith in
the inctonﬁ'dence in the capacity of jurymen to detect fraud, an ted to the jury,a
lay, ofegflty of Witnesses, that lest any untruth should be pre}f'erlll was that in tl,le
Sreqt ev-ldence had gradually grown up the net result of whic in dispute was
Yejecy aJority of Cases every one who knew most about a matter t ]
e i , . ; f affairs was not merely
tOlerat o NCompetent, Yet this extraordinary state o blic. to some extert
Elxided » but Justified by many able lawyers; aI-ld th'e pu ,viewing it by the
Eht of g o following the lawyers, acquiesced in this, to " Fhe fearfal havoc
Dlaye‘)f Subsequent events, most iniquitous state of the law. ne be imasined
nq < with the fortune , f the litigants when in court can easily o Lnagmed,
alg S ot the litig , . d to submit in silence
O the large Proportion of cases where the parties ha evidence o
c’;&'s becayge they knew or were advised they would have no
I Ich the court would hear. i ' d of in-
tel‘es‘: ;833 the first inroad upon the exclusion of ev1fienc¢ ont et:i };%’;f?‘r;n zrder
to, S made by 3 & 4 Will. IV, c. 42, sec. 26, which enac

Tior ¢,
(?f the Proc
lltt]e e

e
Wity er the re;
Jug

. : nt, if an
€lection of witnesses on the ground of mtereStdk:;Zir:}?: ever’dict o)x,'
be objected to as incompetent on the groun r against him, he
€ action would be admissible in evidence for or ag ‘

o8 shoy}

"in ¢y
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should nevertheless be examined, but in that case the verdict or judgment shOllld
not be admissible for or against him or any one claiming under him.” A m“,c
larger step was taken ten years later, in 1843, by Lord Denman’s Act, by thch
all persons (with a few exceptions) were made competent witnesses, excludlng
only the parties to the suit and the husband or wife of the party.

But the lawyers and the public now began fully to awake to the mistélkenl
policy of rejecting relevant testimony on the ground of interest, and in 1857 2
parties to a suit and other interested persons became competent and compellable
to give evidence, with the exception of husbands and wives. In 1833 husbal! >
and wives of parties and interested persons became competent witnesses.
consequence of these reforms, for we may now well call them reforms, as n° Onl_
would suggest a return to the old system, may be shortly summarized 2% {;e
lows :—For centuries a mass of legal lore had been accumulating, of which ¢
learned deductions and discriminations had misled generations of lawyers:
look into the law was to lose all clear vision of the real necessities of the cas®
and to become confounded with a huge structure of ingenious conclusion$ an’
distinctions, based upon dubious assumptions. In fact, after this vast amouhe
of labor and this fearful havoc among litigants for centuries, we have come t© the
conclusion that the natural instinct of the juryman was right, and that tfe
method he adopts in his daily life, and which he would adopt in court if he w?t
permitted to follow his own inclination, of hearing all the persons connected wl
the dispute, is the right ouve. ’is

The juryman is not afraid of being deceived if left to his own methods; hleful
quite aware of the motives to dishonesty with interested parties, and is W?ftc’
and suspicious of fraud where there is interest, but by hearing them, even if
distort the evidence or swear falsely, he feels he knows more and is bett?r ar .
to give a true verdict. Shall we not carry our faith in the juryman’s dlscjin
ment a little further, and trust him with all the witness has to say, inc§ﬂ 108
hearsay, so long as he keeps to the point, and thus bring our law of eV! ehis
very close to his own unconscious rules? The juryman gives credit to
customers, invests his money, and generally carries on all the transactions 0 5
life upon statements and representations often entirely hearsay, and this heaft
comes from persons who may have personal prejudices or a strong interesbe'
misrepresentation. The juryman does not refuse to listen to these sta.terrlents'r o
cause ““ hearsay is no evidence,” but is only too glad to receive informatio? Juer
any source, and generally succeeds in estimating it at about its right vat he
Thus, in a court of law, we have hearsay withheld from the juryman 08 it
might be deceived, when he spends a large part of his daily efforts in assesslsucb
at its true value, and is thus peculiarly able to draw correct inferences from
testimony.

Apart from these general considerations and the arg{lfnent they make_ fofi‘t)ns
admission of hearsay, we propose to consider shortly in detail the objec that
which are urged against this description of testimony, and to point ou per®
many of them are more imaginary than real. We do not wish to deny thaf s 10

is much weight in some of the objections, just as there was in the object!

his

in
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Wit
h Nesses on the

arm ¢, ground of interest, our contention being that on the whole more
t .

N good is done by rejecting hearsay.
quOtine Cannot state the case against oursglves more te'rsfely or fc?rcibly than'by
inco § @ paragraph from Pitt Taylor’s E_vldence, 8Fh edl.tlon, vol. 1. p.‘509,whlch
of MiPOrates the expressions of the American Chief-Justice Marshall, in the case

s 08 Queen and Child v. Hepburn,7 Cranch’s Reports, Supreme Court, U.S. :—
testeq At this species of evidence. is not given upon oath, tha.t it cannot‘bﬁ-
Mig, Y Cross-examination, that is supposes some better testuyony, wl}nc
Its y. . 2dduced in the particular case, are not the sole grounds for its exclusion.
leng ency to protract legal investigations to an embarrassing and dangerou?
ist cé ltfs Intrinsic weakness, its incqmpetency to satisfy the.mix}d as t.o the ex
itg COVeIO- the fe}ct, and the frauds which may be practiced .w1.th 1rr,1pumty under

ul Combine to support the rule that hearsay is inadmissible.’
.take. these objections in their order :—

“’itnesl: duite true that hearsay testimony is not on oath, in the sense that the
trugy 98s not swear to the truth of the statements made to him, .but onl.y to
Want, justls report of the statements. But it is this true report V\fthh thfe ]url};‘
Saiq, alth the same as they want the tru_e report of what the witness hxmseIf
the State Ough at fche time he was speaking he may not have spoken truly. X
Stage of gllent§ be important, and the person who made them be callefl at anot oex:
Sop’ fest © trial, the witness’s account will corroborate or cont.radlc.t that per
g eelmony, and if he cannot be cal}ed, very important points in the (iase
Sy o ’:ﬁluded: Moreover, this objection cannot be of much practical va }le,
he&rs € curious exception of “admissions” to the general rule excluding
es_t Valu’et- ese hea‘rsay statements are constantly accepted, and are of the igreat;
hlmself. ' checking the evidence of the opposing party and also of the witnes

W .
pr"bahether OT noa true report is given of statements made to the witness is
hifns Yas €asy a matter to cross-examine to as the statements of the witness
Ssily 4 Or hig account of his doings. Certainly the witness himself will be more
tion eteCted- in falsehood if he is to give a continuous account of his conver-
On]domgs’ than if he be able to shelter himself by only disclosing & p}jil;;tl;
Y Sometimes true that hearsay ““supposes some better g?zdeftce w :
. “eed in the particular case.” F requently, through death, '1ll-healft}(1:,t ?S
inap)q @ distance, or other cause, no other evidence of a particular fa

: . . h
) and then great injustice may be done by its exclusion. But muc

b Possibl € word “ petter.” i it he
*a Teljy f;A S OWn account in the witness-box of what he said or did is, i
w

thst 3 “ s Itness, of more value than B's report of A’s account to hlm.tief:;

eve SUit, are 'Sslons,” that js, hearsay evidence of statements by the pai:earsay

N T » Very valuable checks upon the evidence of the parties, s b tarn

1i£°“ 45 evirg B of what 4 said may be of great value, esgemally if m'uc'ust s

thely to be €Nce.  Moreover, B’s memory of what A4 said to.hlm is Jbsent

fog o acc‘frate as his memory of what he himself said, and if 4 bea is
ath, lll-health, or distar;ce, ot other cause, then B’s evidence of
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statements is surely most material matter to be taken into consideration by tt,’:
jury with the other circumstances of the case. It is true this may be obtatirle‘_1 ! ]
cross-examination, but if so, is there sufficient reason to reject it in examinatio?
in-chief? To do so makes A’s statements evidence at the option of one party
and not the other. ”
We do not believe that the admission of hearsay evidence would in gener
tend to protract judicial investigations ; we believe that in many cases it Woure
shorten them. In some cases where other evidenceis not forthcoming, or Whes e
the hearsay was particularly important, it might prolong a trial, but under thees
circumstances it cannot be contended that because important evidence t2
time it should be rejected. The same objection operated with far more welg™
against the admission of interested parties as witnesses. In most cases W¢ .
lieve that the completeness of the witnesses’ testimony and the greater spe e
with which it could be given without constant interruptions, would end s
counsel to rapidly pick out the real points in dispute, instead of having to
about for them in lengthy cross-examinations. ind
As to the ““intrinsic weakness of hearsay and its incompetency to satisfy the mr g
as to the existence of the fact,” we entirely agree with this objection to {"lae 1y
amount of hearsay which might be,offered in evidence. But the answer 1% v ’
simple. When hearsay is offered which is * incompetent to satisfy the mind © pe
existence of a fact”’ it is irrelevant, and like other irrelevant evidence it woul ant.
excluded at once by the judge. We are advocating the admission of fele:ter‘
hearsay, not of irrelevant hearsay, any more than of any other irrelevant ma't be
Only when the hearsay was likely to throw some light on the issues wOlll(_i !
admitted. Our contention is that much hearsay which would greatly assist
decision of issues of fact is rejected under the existing rules of evidence, anl
such relevant hearsay ought not to be rejected. e
Lastly,  of the frauds which may be practiced with impunity under its cove?s
do not believe in them. That false hearsay evidence should be successful ls'u ,
more likely than that false evidence of any other kind should mislead the Jga}"
But we do believe that fraud is sometimes covered by the rejection of heal At
We have faith in the discernment of the jurymen when they hear all; [heyieve
used in their ordinary transactions to assess the value of hearsay, and we be ¢
that the jury are more likely to arrive at a correct decision when everyth!? Je
before them than when a part is kept back. An untruthful witness is soon
tected, especially if he be made to tell his whole story. ety
The practice of the old Ecclesiastical Courts and of the Court of Chan aW
was very lax compared with the rigid rule of exclusion in the CommoP el
Courts, and notwithstanding the great aversion to hearsay in our legal sy® ea!”
there is still the remarkable exception of interlocutory applications, wher® say
say evidence is allowed to be read. This is very inconsistent, for if hed™ 44
dangerous and misleading, as is commonly supposed, why admit it 1n me g0f
cutory matters any more than at the trial? It is sometimes given as-af why
that interlocutory applications come before a judge alone, but if this 15 sc; af®
is not hearsay admissible testimony at the trial by a judge alone? And if 5

at
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Dot .
a::itfw elve Jurymen generally held to be collectively as able to detect falsehood

raud in a witness as a judge ?
ut o ¢ h_avealways for simplicity spoken of the issues being Qecided ‘bY a jury,
Ore"fr Temarks apply equally to a trial bgfore a judge a}lone ; indeed, with even
ance 00rce, if Wwe accept the generally ‘recc?Wed view, as 1!lustrated by tl'le accept-
Part fheﬂrsay in interlocutory applications, that the Jgdge could r.e:]ect those
jUry : .the evidence which are not worthy of credence with more facility than a
S’ir ;/.Ilew in which we must, however, confess that we do not concur. o
Pally | enry Maxqe’s essay, from Wthh- we have already quoted, dv\fells _prmg-
“encepo? the Indian Evidence Act of Sir James Stephen, and the h1§torxc§l in-
®Xcepy o ‘Eﬂgllsh rules of evidence upon Indian law, and does not direct itself,
p ‘Bcidentally, to the consideration of how far these rules are expedient in
in as:::"_es- But' he seemsto regard these I:ules <.)f more \{alue asaguide tgthe mind
EQUity Sing testimony v.vhen given than in rejecting 1t.. Thus !1e writes: “ An
Petitio Judge,' an Admlralty judge, a Commgn Law judge trying an election
Whep, st’tan hlstonap, may employ the Enghsb r.ules of evidence, particularly
Behery) ated a'fﬁrmatwialy, to steady and SObér his judgment, but he cannot give
feeblin \rections to his mind without. running much risk of entangling or en-
frop, ; fﬁ‘t’ aﬂ_d um.ier th.e .existing Co'ndlthnS of thought he cannot really prevent
i, provfd“mng his deClS.lon any ev1denc.:e which .has been actually submitted to
Tuleg fai ed that he believes it.” Again he writes: “ The system of technical
fro or sbw €never the arbiter of facts—the person who has to draw inferences
hin, by : out them—has special qualiﬁ.ca?i(.)ns for deciding on them, supplied to
More valxpenenf?e, study, or the peculiarities of his own character, which are of
For : Y€ to him than would be any general direction from book or person.
be Chars Teason a policeman guiding himself by the strict rules of evidence would
A thisiable with incapacity and a gen‘eral would be 'guilty of a'milit.ary crime.”
Ssessm that the juryman has in his daily experience qualifications for the
from ent of testimony which are of more value than any general direction
tage 0f00 O person.” Just as the policemgn maytrack a thief by tak.ing‘ afivgn-
Qirjeg °arsay, when he would not do so if he followed the rules of J.lldlClal in-
Partje S0 we think the jury would often scent the truth and real motives of the

e . . .
to themto 4 proceeding from testimony which is now not allowed to be submitted

t
for ¢ 1S g Noteworth
in g; - rjection of

It cI;ﬂtg?_ Could po
In o, Sideratiop

y fact that nearly all the cases which are quoted as authorities
hearsay, show upon the face of them that the whole question
t have been satisfactorily submitted to the jury without taking
DA ipe.s the very evidence which it is decided the law does not admit
Sidere dnqmry outsi

¢ de a court of law the evidence rejected would have been con-
°a differost Material and relevant, and in many cases the jury might have come
he Ser’iollsfnt decision had the whole of the evidence been before them. Can it
beal‘ Y evi dsuggSSted in these cases, that the jury would have been deceived by
f:e'n‘ admiy €nce of po value, more than by otherfalse testimony whlc_:h may have
“li N ted? The indirectness of testimony, the interest of witnesses, the
Ress of 8:3 TJure, are all circumstances which arouse the suspicion and watch-
€ Jury to the utmost.
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)
The two cases quoted in Sir James Stephen’s ‘“ Digest of the Law of Evidencet’i.
as authorities for the proposition that hearsay is in general inadmissible t€% )
mony, are : Sturla v. Freccia, L. R. 5 App. Cas. 623, and Stobart v. Dryden 1 o5
& W. 615. Sturla v. Freccia was a suit to ascertain the next-of-kin of an mtthe
tate ; the principal question was as to the identity of Mangini, the father of va-
intestate, with a person of that name who was born at Quarto, near Gen® tic
Mangini had applied to his Government, in 1789, to be appointed diplOn?atee
agent in England.  His Government handed his application over to a comm‘tor'
for report as to the propriety of the appointment. In the course of the fepﬁve
which was rendered he was described as ‘“ a native of Quarto, of about forty~ o
years of age,” and it was also stated that the facts had been ascertail}ed ro
persons well acquainted with him. The House of Lords held that this 'rePn
was inadmissible on the ground that it was hearsay evidence, and not within ahe
of the recognized exceptions. In this case there was strong suspicion that 1d.
report had been tampered with, and it is very likely that a judge or a jury wO‘éu_
not have been satisfied to accept its statements; but to decide that this doC
ment was not to be considered by the tribunal at all,never mind how unimpeas e
able it might have been, was a decision as entirely contrary to one’s 1deas O_f 0
common-sense way of conducting an inquiry into the birthplace and identltyc ]
Mangini, as it might have conduced to a wrong decision on the facts if the dowill
ment had been irreproachable. We think that a perusal of Stobart v. Dryde? Ve
also lead to the conclusion that the evidence rejected as hearsay ought to 2
been submitted to the jury. dif
[t is frequently contended that a legal inquiry must, in its nature, be of @ tia
ferent character to an inquiry in common life, but we fail to see any esse"n
difference as regards the kind of testimony which should be admitted, of ob}e
hearsay should be suppressed before a court of justice when it is often valu? he
testimony in the affairs of every-day life and a large part of the business © ar€
world is carried on upon hearsay statements. In a court of justice there -
greater powers for the discovery of the whole facts by the compulsory exﬂmnce
ation and cross-examination of witnesses,and the production of documents, 'ede 3
the greater facility to detect fraud. If, therefore, hearsay is accepted outs!
court of law as valuable testimony it certainly ought to be accepted inside- it
As no one would now propose a return to the old system of excluding say
nesses as incompetent, on the ground of interest, so we contend that if heafules
were once admitted no one would suggest a return to the present cumbrous e
by which it is rejected as incompetent. The exclusion of witnesses and the
clusion of hearsay have both arisen from the same mistrust of the discern™:
of juries. The exclusion of witnesses has been shown to be a mistake by €XP
ence, though long strenuously opposed by great authorities; we believe that
admission of hearsay would also be justified by experience. . 4 oart
The rejection of hearsay proceeds upon principles and exceptions Whlchmon
extremely difficult of apprehension and which have no counterpart in Comtagt
life. The rejection of hearsay often leads to the suppression of most impo* - oC”
and valuable testimony. The very cases which are the authorities for the re}
tion are examples of the injustice of this practice. L if
The attention of jurymen is strained and often defeated by the discontinu‘tiy s
the proof of a witness ; the witness himself is flurried by constant interru}”c
in the thread of his evidence; full reports of conversations often become 117
sible; a fraudulent witness is less easily detected in his evasions or perjury

: nt v : tef
cause his narrative is so artifically told, and thereby the rejection of hearsay of
becomes the cover of fraud.—Law Quarterly Review.

05
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COURT OF JUDICATURE
L'OR ONTARIO.

HIGH COURT OF JUSTICE.

Queen’s Bench Division.

Div’l
] [March 8.

HaMiiTon 2. GROESBECK.
Aste,
and servant_ Injury to workman by un-

Kuay,

i "ded Saw—Action for negligence—* Mov-
Rg Teaning of, in s. 15 of Factories' Act,
of L & 208—“ Defort” meaning of, in s. 3

et rkmer s Compensation for Injurics
VRS0, . 141

it is);:;):_s of the Factories’ Act, R.S.0., c. 208,
ﬂy‘wh Ided that a1) belting, shafting, gearing,
the a::’h%’ drums, and other moving parts of
el t;]nery, shall be guarded. .

ii; at the word “moving” is used in its
thy; oe Sense, and signifies “propelling,” and
Owne, Uty is imposed by the section upon
e bro :11 Saw mills to guard the saws which
‘lhinery. ed by the moving parts of the ma-
‘l“ju)ri:. 3 of the Workmen's Compensation for
njy is ¢ RS0, c 141, where personal
defect i Caused to a workman by reason of any
rrl‘i(:hinen the condition of the ways, works,
the b s}'y, Or plant connected with or used in
Shay hamess of the employer, the workman
refnediese th’? Same right of compensation and
heen 3gainst the employer as if he had not

Held’ 8aged in his work.

t
At the want of a guard to a saw was

not a defect within the meaning of this provi-
sion

Such a defect must be an inherent defect, a
deficiency in something essential to the proper
use of the machine,

And where a workman in a saw mill was
injured by being thrown against an unguarded
saw, and it was shown that a guard would have
prevented the injury;

Held, that an action for negligence was not
maintainable against the owners at common
law, nor by virtue of either of the above men-
tioned statutes.

Apylesworth for the plaintiff.

/- S. Fraser tor defendants.

Conirmon Pleas Division.
MacMaHoN, J.]
BROWN 7. Davy.

Donatio mortis causa—Gift inter vivos—Evi-
dence of— Board, nursing, and attendance on
parent—Right to recover for.

J. W., who was inflicted with cancer on the
face and neck, in September went to his mar-
ried daughter’s at the city of K., and was tended
and nursed by her and another daughter. In
November he was joined by his wife, who
remained with him until his death, which took
place in January following. Nearly three
months after he had been at defendant’s, an-
other daughter asked him to give defendant the
Frice of a piano, when he said he would not do
that, but, pointing to a box in which he kept
some money and promissory notes, and which
he kept locked, retaining the key, said it was
defendant’s, to do what she liked with; but it
appeared he had reference merely to satisfying
defendant for her care and attention, saying
theie was sufficient for all. No change was
made in the possession of the box and its con-
tents, the same continuing in J. W. up to the
time of his death, taking what money he
required for his own use and for presents to his
wife and daughters, the defendant at his request
sometimes taking out money for him for such
purposes. The notes were never alluded to
except in the way indicated.

Held, that neither a good donatio mortis
causa nor gift inter vivos to defendant was
shewn; but that J. W.’s intention was that
defendant should be paid for her services; and
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she was accordingly allowed for the board and

attendance of J. W., as well as for the board of
his wife.

Macdonald, Q.C., and Mackar for the plain-
tiff.
MecIntyre for the defendant.

Divl Ct.]

[Dec. 21, 1889.

HAMILTON 2. MASSIE.

Central prison—Rules creating indictable of-
JSence, authority to make—Section of Act im-
posing penalty, indictment under— Handcuf-

" ing, when justifiable.

Under the authority conferred by s. 6 of
R.S.0., c. 217 (1877), on the inspector of pris-
ons, to *“make rules and regulations for the
management, discipline and police of the central
prison, and for fixing and prescribing the duties
and conduct of the warden and every other offi-
cer or servant employed therein,” the following
rule was made, providing, amongst other things
(Rule 201), “ that any officer or employee who
should knowingly bring, or attempt to bring,
in to any prisoner any tobacco, should be at
once dismissed and criminally prosecuted” ; and
(Rule 219) that employees of contractors must
strictly conform to all rules and regulations laid
down for the guidance of guards or employees
of the prison, and any infractions of such rules
and reguldtions by such employees will be
promptly dealt with.” By s. 27 of the Act, any
person giving any tobacco to any convict (ex-
cept under the rules of the institution), or con-
veying the same to any convict, shall forfeit and
pay the sum of $40 to the Warden, to be by him
recovered inany Court of competent jurisdiction.

The plaintiff,aworkman in the central prison,
in the employment of B., a contractor therein,
was detected conveying tobacco to a convict,
whereupon M., the Warden, directed McG., a
constable, to arrest him, which he did, and
though under no apprehension of plaintiff mak-
ing any attempt to escape, handcuffed him, and
led him through the public streets of Toronto
to the police station. On the charge preferred
the plantiff was indicted.

Held, that the plaintiff was subject to an in-
dictment, and therefore the arrest was legal.

Per GaLTt, C.J., and RoSE, J.—Under s, 6,
authority was conferred to make the rules, and
for disobedience thereof the plaintiff was subject
to indictment, the remedy not being limited to
that prescribed by s. 27.

But, per ROSE, J., in view of the opinio” ot
MACMAHON, J., as to the effect of s. 27 J
question was not of much importance, the res
being the same whether indicted under the m
or statute. red

Per MACMAHON, J.—The p.wer co{‘ferc
by 5.6, is limited to the objects therein expres®
and does not authorize the making of a F'°
conflict with s. 27, or which would caus® "
offence to be created indictable at commo? aof
but that the plaintiff was, by virtue of 5”2,
R.S.C., c. 173, subject to indictment undef > b
the remedy thereunder not being limited ¥
recovery of the penalty. ces

Held, however, that under the circumst®” e
the handcuffing was not justifiable, and the{of;
fendant, McG., was liable in trespass ther® (he
but no liability therefor attached to M- as 10
evidence failed to shew that he was any P?
it.

McGillvray for the plaintiff.

Bigelow for the defendants.

Div'l Ct.] [Lec. 21 188%
WATT 7. CLARK.

criv
0/‘ dl’
m‘/ﬂ’

Malicious prosecution— Termination of

inal proceedings— Evidence of—Right

Sfendant 1o prove plaintiff guilty of the
inal charge laid.

.o the

In an action for malicious prost’.cut‘omh of

claim was that defendant did, on the W0
December, charge plaintiff with having %", e
or three occasions committea wilful P the
The magistrate reserved his decision at nef
time, but on defendant preferring " e
charges of a similar character, the mag'”. .4
upon these and the former charges com™! (he
the plaintiffi. When the matter came b€ orised
grand jury at the assizes, the prosecutof cahich
four charges to be laid against plainttth e
included the charges laid on the 8th D€
ber, and which the grand jury ignored: X
Held, that it sufficiently appeared that “pe
was a termination of the prosecution '
plaintiff's favour,
The learned Judge ruled that the 18I
could not produce evidence to contradict ¢ 10
tiff on his statement as to the pe"j‘{'y’ bct“
establish the fact of the perjury havin8
committed. . ca‘iaﬂ
Held, that the ruling without qualifl o 80

t
nds?
d.efe 8

was too broad; for though a defendant

bgfe R
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Action ¢ )
D!‘ov: fo::"""ll.Cious prosecution is not bound to
Climing) Plamt.iﬁ"s guilt as charged in the
%0 if ;4 eproceedlngs, still he is at liberty to do
.p':"bable :!ECessary to establish reasonable and
Withg, n -au_se; but as it appeared that not-
Preclyge "8 the ruling the defendant was not
"ing wa, "om adducing such evidence, the
o) S of no importance.

Theey for Plaintiff,

- Yefendant i person.

FERGUSON J]
RUSTEE'g’ ’
SHIp o 0{: SCHOOL SECTION 24 OF TOWN-

Forp ANDR;ORD v. TOWNSHIP OF BUR-
RUSTEES OF SCHOOL SEC-
Py TION 23 OF BURFORD.

T scp, . .
ap ofoog‘_f' ormation of school sections—
$Ro0l sogy Vidence of—Land belonging to one
o assessed to another section—Rolls
Y Passeq_.

- Clai .
Hniciga) loanfu:;",” Jor moneys paid out of

. 8 eyy
tiong i"ldence of the formation of school sec-
a township by the municipal council
00 Sec:‘ough sketch or map designated
Oug g; 100 map, township of B.,” but with-
e o CU’ seal or date, was produced from
®ing very lStod)’, and had the appearance of
un, °ld, and there was no other map to
hat i 1888, before this action was
» Which was in 1889, but after the
' :‘em of the agitation which gave rise
to ake Municipal council passed a by-law
g authoralterations in school section map,”
o alzed the clerk to correct said school
s tg‘ ;tc-; and that when any difficulty
was h::ndarles otj school sections re-
I{map. » at least in some instances, to
elq -
;t‘awn ,l!txh:t‘ this map must be assumed to be
\Qf'e affor, ded"sua.nce of the statute, and there-
o the town hFquence of the original division
“hship, Ship into school sections by the
S¢ Council,

zears o Section 24 complained that for the
t}?“ of t3atto '85%7 certain lots which formed
s:r. ’ l’thsectlon had not been assessed
Daci“on 23, ad been assessed as part of school
thfl over ¢ snd‘the taxes therein levied and
o tleq ¢ °°tlf{n 23, and that section 24 was

thip oF ; paid 'these taxes either by the

0 fap Y section 23. In each of these

S regards these matters, the rolls

« s

O nceq

€n,
th ce
« eret()

w@h‘

were finally passed by the Court of Revision
ard certified by the clerk, etc.

Held, that school section 24 could not now
maintain such claim, for they were bound by
sec. 57 of R.S.0,, c. 180 (1877), under which the
rolls as finally passed by the Court of Revision,
etc., were valid and binding on “all parties con-
cerned,” school section 24 coming within their
designation, but apparently they were not
entitled to the notice provided for by sec. 41.

School section 24 also claimed that by reason
of certain lots claimed to belong to that section
being assessed as part of school section 23, sec-
tion 24 did not get its proper share of the
interest of the money paid the township to
equalize townships that had not borrowed from
the municipal loan fund, which was distributed
according to the population of the school sec-
tion. The contention of section 24 being to a
great extent erroneous, and the amount which
they might be entitled to infinitesimally small,
and the amount having been distributed in
good faith, the Court refused to interfere.

Bowlby for the plaintiffs.

Harley for the Township of Burford.

Wilkes for school section 23.

Divl Ct.] [Dec. 21, 1889.
MasoN z. NorFoLK Ry. Co.

Agreement for sale of land—-Obstruction to land
by railway company—Rights of vendor and
purchaser as to damages.

The plaintiff was in possession of certain land
under an oral agreement of purchase at $450,
payable in bricks, deliverable as demanded, of
which $100 worth had been demanded and de-
livered. The defendants, without making any
compensation therefor, built their railway in
front of the land so as to interfere with the
plaintiff’s right of access, whereupon this action
was brought, and damages recovered by the
plaintiff, he being treated as entitled to the
whole estate in the land, and the injury perma-
nently reducing the value of the land.

Held, that the company were trespassers, and
could not justify the acts complained of under
the statute ; that the trespass was a continuing
one, and fresh damages accrued, and a new
right of action arose every day ; that substantial
damages were recoverable for the disturbance.
of the possession, but, in a firét action, only
nominal damages for the injury to the reversion ;
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though, if the obstruction was continued there-
after, vindictive damages might be recovered to
compel the removal of same ; that if the defen-
dants desired to prevent the bringing of fresh
actions the matter should be put in train for
assessment of damages.

Hela, therefore, that the damages here were
not properly assessed; and a new trial was
directed.

Semble, that the damages for injury to the
reversion belong to the vendor, and leave was
given to add him as a party plaintiff.

Robb for the plaintiff.

E. D. Armour for the defendants.

Div'l Ct.] [Dec. 21, 1889.

FREEMAN 7. FREEMAN.

Will— Validity of—Mental and physical capac-
ity of testator— Donatio mortis causa, suffi-
ciency of.

F., who owned a valuable farm in this Pro-
vince, on which he and his family lived, raised
$705 by mortgage on it, and went to the United
States to obtain medical advice, as he was
suffering from headache and tumour in the
throat, which incapacitated him from work ; and
resided there with a married daughter till his
death. In October a son, N., who had been
living in the United States for a number of
years, came to see him, and went with him to
an attorney to have his will drawn, whereby his
property was to be left to defendant and N., but
on the attorney’s ascertaining the existence of
his wife and other children, persuaded him not
to draw it up then. On the 8th November they
again went to the attorney’s, where a deed was
executed by F. to N., for the express con-
sideration of $705 and to assume the mortgage,
but no money was paid, and it apparently was
an arrangement to enable the son to sell the
property for F., but as F.’s wife, who was named
as a party, refused to execute, the matter fell
through. Nothing was said at this time about
the will. In December, while F. was very illin
bed, the attorney, at the request of the defend-
ant’s husband, attended to draw F.’s will, which
the husband said was to be in the defendant’s
favor. F. was asked by the attorney if he
wished his will drawn, when he nodded his head,
. and a will was then drawn up as the husband
had instructed, which was read over to F. when,
as the attorney said, F. informed-him+he wished

N. included in it, and a new will was draw? uPy
devising his whole property to defendant an . 1d
andreadover to F.,who, the attorney staté tt‘ g
itwasall right. He was then lifted upin @5

position, but on his appearing to wrlteh tbef
difficulty, he was asked by the attorney ¥ nead:
he wanted assistance, when he nodded his o g
whereupon the attorney took the top of th s
and guided his hand, and the mgnatu"e (he

written in that way. The attorney 1d ed
doctor in attendance both said they coPs ke
he had sufficient mental capacity to W ob ysy
will.

He was, however, very weak, both pabl
cally and mentally, and it was quest‘h 111;
whether he understood the purport © P o’
namely, that he was devising away all h 51h?
perty; his understanding, if he had any, ¥
he was merely disposing of a sum of 5,
deposit in a bank. On the day P"ev‘oe git
had requested defendant to get him the be
receipt, when he gave it to her, telling }
wanted her to take care of him, and aftees t0
ment of his debts and funeral expeP®“’y,
divide the balance between defendant 37 e 1t
and that he was going to make a will
ceipt was changed to her name in tP¢ b
and the amount deposited to her credity
she subsequently used. he ¥
Heid, t:at under the circumstances:
could not be supported, but that ther®
good donatio mortis causa of the $500 nte
Moss, Q.C., and White for the defends
M. Wz'lson for the plaintiff.

550" °"

Al
4

$.
ch
Div’l Ct.] [Ilvlaf
BARBER e¢f a/l. v. MCKAY &/ & s

jort
Registration of subsequent deed — Pri
Proof of valuable consideration.

Registration of subsequent deed will no Of
priority over another deed prior in P° " alu abl‘
time from the same grantor, unless 2
consideration is proved.

Bain, Q.C., for the appeal.

W. T. Allan contra.

(FeP ’
ROBERTSON, J.]
RE BUSH. e ﬂ,;tl‘
Executor and trustee—Removal 0f -
Act, 1850— Practice. r?

nde?
Where there is anything to be d"“ee ;th“;
will appointing an executor, which C°m is P
the- province of the executorbhlP'
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autho .

rit

ang a);)t(;.remo"e him from office as executor
In, Point another in his place.

00re, McAlpine v. Moore, 21 Chy.D,,

guisheq,

. Petitj
en“tled “On o remove a trustee should be
°f1850.,, D the matter of the Trustee Act

718, distjp

XU
Clar for the petitioner.

BOYD) C]

E Cry [Feb. 20.
W’"tdi,, TRAL BANK AND HoGG.
r«pudfl;i ;Z‘ :;e;’l.l'ings — Infant stockholder
~dogy, siency 22ty as contributory— Laches
s
Ramg Lgr;ed the petitioner's (his daughter’s)
4 the Ca]]StOCk S}lbscription book of a bank,
¥hig ere 2 Feceived the dividend cheques,
reqze::‘dorsed by the daughter at her
Vo _The bank was put into liqui-
Orde, Winding-up proceedings, and the
™ 3 Call against contributories was made
zge JanuaitOber, 1888. The petitioner came of
Ve her ¥ 31st, 1889, and took proceedings to
‘%th, 1889.an'le removed from the list October

for

Ifeld
f"ln ':l;at t_here‘was no authority to justify
ha"ged as Vith liability, and she was dis-
%Y les A con ributory,
Hiy, OF the petitioner,
n Contry,

————

Chancery Division.

B()"D, C)

SIBRA [March 14.
actsy, LD 2. GRaND TRUNK RY. Co.
“Neqy, tl)f“t’l between verdict and judgment
"I~ Jurisdiction.

Cre. o
g, O i : . .
tioy ¢, SC€ verdict and before judgment in

Orq .
::‘ of ¢ eamagfs against a railway company,
2, e iecr arties to whom damages were
g“lnst' on o 20d the verdict was now moved
e .
'd ground of excessive damages
ty, - that the ¢ go%
tia), ourt had power to order a
Sy
‘l()r ch dam
Mjye,.  128€s are gi i
g Mustice 1 given as are likely to

0; ot dm Case death intervenes between
snterfe Judgment, the Court has the power
Eﬁeﬂey Y 8ranting a new trial.

8B #ns for the plaintiff,

a . O.y[
s, 3 Q.C., and Ness#¢ for the defend-

Divl Ct.] [March 8.
SHAW ef a/ v. MCCREARY ¢t al. i

Married woman—Separate estate— Liability of
wife for husband keeping a wild animal on
wife's property—R.S.0., ¢. 132, 5. I4.

Plaintiff was attacked, on the public street,
and injured by a bear, which had escaped from
the premises of the defendants ‘husband and
wife), where they resided. The husband had
brought the bear home, and confined him in a
yard, without objection on the part of the wife.
The premises were the separate property of the

- wife.

In an action against the defendants, in which
a verdict was rendered against the husband
alone, the trial Judge having directed the jury
that the wife was acting under the dominion of
her husband, and consequently was not liable,
and dismissed the action as against her,

Held (reversing Galt, C.]., C.P.), that a mar-
ried woman may be liable for torts committed
by her, unless acting under the coercion of
her husband, which was not proved here, and
that R.S.0., c. 132,ss. 3 and 14, gives her all the
rights of a feme sole in respect of her separate
property against all the world, including her
husband, and that if she wished to escape the
liability which attaches to the keeper of wild
animals, her duty was either to have the bear
destroyed or to have it sent away, and a new
trial was ordered as to the wife, unless a consent
be given to allow the verdict to include both
defendants.

R. L. Fraser for the plaintiffs.

W. N. Miller, Q.C., for the defendant, Mary
McCreary.

Practice.

ROBERTSON, ].]
IN RE SOLICITORS.

[Jan. 31.

Solicitor and client—Costs of unnecessary pro-’
ceedings— Disallowance of—Proceeding by
writ of summons where summary application
sufficient— Administration order.

The solicitors instituted an action on behalf
of a young woman, one of two residuary legatees
and devisees under a will, against the executors
and trustees, for an account. Upon the plead-
ings, charges of negligence in getting in rents,
etc., and of refusal to account, were made
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against the defendants, and it was stated that a
release was obtained from the other residuary
legatee in the absence of his solicitor, immedi-
ately after his coming of age, by taking advan-
tage of his necessities.

At the trial, judgment was given in the usual
terms of an administration order, reserving fur-
ther directions and costs, and by the judgment
on further directions, the plaintiff was given the
general costs of the action against the defend-
ants, saving, however, costs incurred by the
plaintiff proceeding by writ of summons instead
of by summary application for an administration
order, and the plaintiff was ordered to pay the
extra costs occasioned to the defendants by
such proceeding,

Held, that no question was raised by the
plaintiff which could not have been disposed of
in the Master’s office ; and, under the circum-
stances, in the absence of any evidence to shew
that the client had, with knowledge of the prac-
tice of the Court and the risk she ran, expressly
instructed the solicitors to proceed in the way
they did, with knowledge of the practice of the
Court and the risk she ran, they could not tax
against her any more costs than they would
have been entitled to had they proceeded by
notice of motion instead of by writ of summons.

Scanlan v. McDonough, 10 C.P, 104,

specially
referred to.
Bain, Q.C., for the solicitors.
William Davidson for the client.
FALCONBRIDGE, ].) [Feb. 24.

IN RE SoLICITOR.

Costs— Taxation between solicitor and client—
Retaining fees—Special circumstances.

The solicitor acted on behalf of a client in
defending him upon a charge of arson and in
bringing actions against two insurance com-
panies to recover for a loss by fire. At the

- time the solicitor’s services were required the
client had no money, and no prospect of getting
any, and in consequence of the risk the solicitor
ran of getting nothing and losing a consider-
able sum for disbursements, the client offered
him a retaining fee, to be paid out of the insur-
ance moneys when recovered, and it was agreed
between them that such fee should be $150 for
the two actions, the amount claimed in the
actions being about $1,250,

Held, upon appeal by the assignee of the

) . i
P.R.,276, that a reference for taxation of enlY

"dence on the second branch.

client for the benefit of creditors from theht:ﬂ'
tion of the solicitor's costs, that under tm t
ceptional circumstances of the case the 2
of the retaining fee was not unreasonablé-
D. Armour for assignee.
J- B. Clarke for solicitor.

2
rch
Q.B. Divi Ct] [Ma
IN RE SOLICITOR. platt
Solicitor and client— Taxation of C"‘”;ﬂ,a/
of reference—Agency work done in T0
R.S.0,c 147, s. 32.

13
2T, ]
Held, affirming the decision of STREED! ]150f

costs between solicitor and client may P Tor
be directed to one of the taxing officers * ig
ronto, even where the business charge® =
the bills, with the exception of agency outef
done in Toronto, was all done in a7
county. o adh RS
The words of s. 32 of the Solicitors 3 for i
O, ¢. 147, “any of the business charge ront?
the bill,” include business performed at
by the agent of the principal solicitor. in
ARMOUR, C.J,, inclined to the con“arymvoerﬂ
ion, but deferred to that of the other M€
of the court.
C. J. Holman for solicitor.
Shepley contra,

Q. B. Divll Ct ]
VILLAGE OF FORT ERIE 7. FORT ER!
R. W. Co. il i
Issues—Separate trials of guestions aﬂ;;-s. i’
action—Rule 655—R.S.0., c. 44, 5- 5% o aﬂce
An action brought to enforce the peffo; od Y
by the defendants of a certain by-law Paf adu_fy
the plaintiffs, and also the performance © of mﬂl
imposed by the Railway Act, came O“Ci de t;
without a jury, and the trial Judge d"te]y, 8
try the first branch of the case sepa'at the &Y
after hearing evidence upon it, held th“}en ,;ntf:
law was not legally binding upon the de " et
and dismissed the action without hear

e
Held, that Rule 655 must be read 1 :::2 Ach
tion with s. $2, s-s. 12, of the ]Ud‘cae C,lliﬂ‘
R.S.0,, c. 44 ; and this case was not 00 ; ctﬁ”‘
for an application of the Rule by <
separate trials of the questions raised: .
A new trial was therefore ordered- s
Osler, Q.C., and German for plaintif .ams'
A. G. Hill and Ayleswortk for defen
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Qg Div ¢
. v)
vl t] [March 8.

ELLio
Coys. ts T v. McCualg.

-~ -Di . .
Coungy, . 250nal  Court — Jurisdiction in
OUrt action-—Ordey Jfor arrest.

Divigi
1951, to seiona! Court has power, under Rule
‘é’ade Y a éoSlde Or vary an order for arrest
(’;rt action ounty Court Judge in a County
; .
Zx: for the piajngif
% for the defendant.
r, —_——
gALTON'V ‘ [March 8
ILpg ’
NG AND LoAN AssOCIATION .
Chq BETzNER.

tte
Mmorto, — .
Oefore ex“'f‘ tfo ; Afidavit of bona fides sworn

is .
the She:as i;_n nterpleader application made by
™S, on th f Waterloo to the Master in Cham-
Tyy M € 7th March, 1890.
Pleag a:;STER IN CHAMBERS.—In the inter-
:"’g out of this case it has been
| © Parties thay, instead of making
{ g c ef‘ order sending this case for trial,
- a nsider the matter — being indeed
| ispgs‘feStlon of law —and give a final
The claj Ing f)f the rights.
on g, ec:),am 1S a lady who advanced $1,000
ion ;4 :2"”0" a chattel _mortgage, and the
M crog, between th}s mortgagee and a
g, UPon 5 /il Or who claims to seize for his
casl'tgage. Tl; Ja. t!)e goods covered by the
, % a5 rog sheriff has interpleaded. The
Tle} onp ©Cts the mortgagee, appears to be
1o, ceq O:Stt and correct. The money was
t:fe SeCUrity ae 7th of the month on the mort-
e t the Partie 8reed to be given. It happened
(hrent Place S to the mortgage resided in dif-
Toy % SO the business was conducted
And so by misfortune it turned
e it ee:::‘"f&agee swore to the statutory
0N the X arily to be made by the mortga-
unti]gage was 3th of the month, whereas the
the g 1Ot executed by the mortgagor
0[ am ::I‘)“"“g day—the 14th.
h:;dt}}e 'Sthno by authority exactly in point.
oy in, case CtObEr_, 1885, the Court of Appeal
ty " the Coq of Resd v. Gowans, which came
'Tlortga Aty Court of Hastings, that a chat-
O“to g?i Made on the 13th, the same
rt@agee Vit as to which was made by the
o0 the 8th, was invalid. In that

f

Qtat

case, as in the present, the claim oi the mortga-
gor was perfectly honest, but the mortgage was
held bad.

If parties choose to dispute the rights of a
mortgagee in such a case, they may be in a legal
position to do so.

My order will be the usual final order in inter-
pleader protecting the sheriff, and ordering
him to sell the goods under the £ fz. The
claimant to pay all costs of the interpleader, of
the sheriff, and the plaintiffs.

Because the decision given on the argument
by the Court of Appeal has not been reported,
I now give my decision in writing, that there
may appear in the reports a reference to the
case on this point.

R. V. Clement for the sheriff,

A. Cassels for the execution creditors.

Crooks for the claimant.

ROBERTSON, J.] [March 10.
FOowLE v. CANADIAN PaciFic R. W. Co.

Discovery— Examination of officer of railway
company—Section _foreman.

In an action to recover the value of horses
killed by a train on the defendants’ railway, it
was alleged by the plaintiff and denied by the
defendants that the latter had failed to erect
and maintain proper fences on either side of the
railway where it crossed the plaintiff’s property.

Held, that the foreman who had charge of
the fences on the railway in the section which
included the Jocus én guo, subject to the orders
of a roadmaster, was not an officer of the de-
fendants’ who could be examined for discovery.

Knight v. Grand Trunk R.W. Co.. ante P- 90,
and Leack v. Grand Trunk R. W. Co., ante p.
91, followed. '

C. /. Holman for plaintiff,

A. MacMurchy for defendants.

MacMaHoN, J.]
SIMPSON 7. MURRAY.

[March 12.

Dismissing action— Want of prosecution—Rule
647— Default of entry for two sittings—No-
tice of trial for second sittings.

Where the plaintiff was in default for not giv-
ing notice of trial for the Autumn: Assizes, but
the defendant did not move to dismiss the
action, and the plaintiff gave notice of trial for
the Winter Assizes, but neither party entered
the action for trial, '




190

The Canada Law Journal.

190

April 1,

Held, that the action could not be dismissed
for want of prosecution, under Rule 647.

McDougald v. Thomson, 13 P.R., 256, fol-
lowed.

W. M. Douglas for plaintiff.

W. H. Blake for defendant,

MACMAHON, ].] [March 17.

ONTARIO BANK 7. TROWERN.

Judgment debtor—Examination of—Return of

nulla bona.

Notwithstanding changes made in the prac-
tice, as to examining judgment debtors, em-
bodied it Rule 926, a judgment debtor is not
under the new, any more than under the old
practice, examinable, until the judgment credi-
tor has placed a /. fa. in the sheriff’s hands, and

it has been returned nwlla bona, or the sheriff

bas notified the judgment creditor that, if called
upon to make a return, it would be nulla bona.
Walter Barwick for plaintiff.
Wm. Macdonald for defendant, F. P. Lee.

FIRST DIVISION COURT OF THE
COUNTY OF MIDDLESEX.

MACKENZIE, J].] (Jan. 3.

STRUTHERS ©. WATSON AND HALLIDAY,
GARNISHEE.

A judgment for damages for conversion of
goods which were exempt from seizure under
execution, was attached in this action by garni-
It was contended, on behalf of
the plaintiff, that the point was governed by
Jones v. Thompson, 2 B. & E., 63, and Dyresser
v. Jokns, 6 C.B.N.S., 429, which decide that,
while unliquidated damages cannot be attached,
yet a judgment for such damages is liable to

shee summons.

attachment.

Held, that having regard to R.S.0,, c. 64, ss.
1-5, exempting certain goods from seizure under
-execution to prevent debtors and their wives and
families from being deprived of the necessaries
of life, the said judgment was not liable to at-
Judgment for the garnishee

tachment for debt.
accordingly.

Law Society of Upper Canadd_

LAW SCHOOL_HILARY TERM, 8%

53

This notice is designed to afford n?::ts‘cle,d
information to Students-at-Law and uc 1P
Clerks, and those intending to becomeé samina'
regard to their course of study and €¥ ended
tions. They are, however, also recomﬂ; the
to read carefully in connection he"‘.’“;o orCce
Rules of the Law Society which came 10889’ e’
June 25th, 1889, and September 21st 'btained
spectively, copies of which may be ?om the
from the Secretary of the Society, or 1%,
Principal of the Law School. . C

Those Students-at-Law and Articled dhe
who, under the Rules, are required to att€7 e
Law School during all the three terms ations
School Course, will pass all their exami%é 40l
in the School, and are governed by the ntircly
Curriculum only. Those who are eill p355
exempt from attendance in the School W!*" Fyr-
all their examinations under the Cx}st'qons 88
riculum of The Law Snciety Exam‘nauatteﬂd
heretofore. Those who are requ'red 10 *5ply
the School during one term or two ter® ter?
will pass the School Ex.mination for SU¢%. am-
or terms, and their other Examination 0’:“ tion?
inations at the usual Law Society Exam!
under the existing Curriculum. Society

Provision will be made for Law = 8%
Examinations under the existing Curfic% “aré
formerly for those students and clerks ¥ ce ”

wholly or partially exempt from attend?
the Law School.

oL
CURRICULUM OF THE Law SCHO

Principal, W. A. REEVE, Q.C-
. D. OUR.
Lecturers, E g %’[RANII{SH. LL'B'LL'B'
R. E. KINGSFORD)
P. H. DRAYTON. ie‘z
The School is established by the La¥ o rulee
of Upper Canada, under the provnsionst of P
passed by the Society with the asse?
Visitors. jon
Its purpose is to promote legal educzl:'b»ecls
affording instruction in law and legal )
10 all Students entering the Law Soc'etye: C”r;
The course in the School is a thll;i fo“ﬂ
course. The term commences on e
Monday in September and closes 0P eﬂ“ng
Monday in May ; with a vacation com ding"
on the Saturday before Christmas and € "
the Saturday after New Year’s Day. v
Students before entering the sch{O the Lf;ﬁ
have been admitted upon the books @ ler™y
Society as Students-at-Law or Article mis?‘ay,Y
The steps required to procure such 2% et
are provided for by *he rules of the
numbers 126 to 141 inclusive. ded by 45
The School term, if duly attendSo ed%
Student-at-Law or Articled Clerk is 2 arfii‘e
part of the term of attendance in 2
chambers or service under articles.

Examiners,
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By
St“dentl: Rules Passed in September, 1889,
Stitleg tabLaW and Articled Clerks whe are
O Present themselves either for their

Firge
o

a“Y,Te:m °cond Intermediate Examination in
tteng ne ¢fore Michaelmas Term, 1890, if in
q‘"rtsd, © Or under service in Toronto are re-
:l%w ere thl In attendance or under service
tteng the a0 in Toronto, are permitted, to

mmg;?"“? of the School for 1889-90, and
the uc Studlon at the close thereof, if passed
W inliey fe“ts, or Clerks shall be allowed to
i atioo their First or Second Intermediate

13e Sch(,o?sFaS the case may be. At the first
for > fourtee,, amination to be held in May,
T Petite:n Scholarships in all will be offered
F mihatiOn'9nx Seven for those who pass such
xa atio ' lieu of their First Intermediate
f .2.20d seven for those who pass it

s Vig, One"' Second Intermediate Examina-
of Onarse of one hundred dollars, one o.
the ,,o " and five of forty dollars for each

0 clagg
Dlesg Ses of students.
mlesjuSt :_'eq“"'ed to attend the school by the

L eferfed to, the following Students-at-

Ateng Tticled Cj
a erks are exempt from
LA S at the School ; P

lengip, Students-ar-Law and Articled Clerks
w']’jder .13 Barrister’s chambers or serving
0

artj .
er cles elsewhere than in Toronto, and

2 4] admitteq prior to Hilary Term, 188g.
é§89, gr;:luates who on the 25th day of June,

Urse o t tered upon the second year of their
ﬁn% Al no:f?lents-at-Law or Articled Clerks.
Sty e upop g 2duates who at that date had

udt‘-nts-at.n the foursy year of their course as
A n Tegarg Law or Articled Clerks.

Ticley 10 all other Students-at-Law and
%S, attendance at the School for
i terms s compulsory as provided
ay Y Stude“llmbers I55 to 166 inclusive.

: "tat-Law or Articled Clerk may

M In the School upon payment of
es,

beiitudent‘at-LaW and Articled Clerk
Sent tq lg alloxyeq to attend the School, must
of the (i_Prm‘C‘P?ll a'certificate of the Sec-
aeis, duly ada\'v Society shewing that he has
o 1LY, ang thm'tted upon the books of the
the tery, 2 he has paid the prescribed fee
Urs
Tecity s

s durm_g each term embraces lec-
ods

l::gtns’ discussions, and other ora
der y UCtion, and the holding of moot
N u;.?ct“l’ers € supervision of the Principal
tug.. M8 hie
ud“ntgish‘: attendance in the School, the
Scommended and encouraged to
' Sme Dot occupied in attendance
oin the? T€Cltations, discussions or moot
Soyy Wjecys - F®ading and study of the hooks
a pse Upoy oreScribed for or dealt with in the
"%,nr"‘ctlca ouch he is in attendance. As far
Thond thee’ Students will be provided with
¢ sub'ectuse of books for this purpose.
S and text-books for lectures and

examinations are those set forth in the follow-
ing Curriculum :

FIRST YEAR.

Contracts.
Smith on Contracts.
Anson on Contracts.
Real Property. .
Williams on Real Property, Leith’s edition.
Common Law.
Broom’s Common Law.
Kerr's Student’s Blackstone, books 1 and 3
Equity.
Snell’s Principles of Equity.
Statute Law.

Such Acts and parts of Acts relating to each
of the above subjects as shall be prescribed by
the Principal.

In this year there will be two lectures each
day except Saturday, from 3 to 5 in the after-
noon. On every alternate Friday there will be
no lecture, but instead thereof a Moot Court
will be held.

The number of lectures on each of the four
subjects of this year will be one-fourth of the
whole number of lectures.

The first series of lectures will be on Con-
tracts, and will be delivered by the Principal.

The second series will be on Real Property,
and will be delivered by a Lecturer.

The third series will be on Common Law,
and will be delivered by the Principal.

The fourth series will be on Equity, and will
be delivered by a Lecturer.

SECOND YEAR.

Criminal Law.
Kerr’s Student’s Blackstone, Book 4.
Harris’s Principles of Criminal Law.
Real Property.
Kerr’s Student’s Blackstone, Book 2.
Leith & Smith’s Blackstone.
Deane’s Principles of Conveyancing.
Personal Property.
Williams on Personal Property.
Contracts and Torts.
Leake on Contracts.
Bigelow on Torts—English Edition.
Equity.
H. A. Smith’s Principles of Equity.
FEuvidence.
Powell on Evidence.

Canadian Constitutional History and Law.

Bourinot’s Manual of the Constitutional His<
tory of Canada. O’Sullivan’s Government in
Canada.

Practice and Procedure.
_. Statutes, Rules, and Orders relating to the
jurisdiction, pleading, practice, and procedure
of the Courts.
Statute Law.

Such Acts and parts of Acts relating to the
above subjects as shall be prescribed by the
Principal.

In this year there will be two lectures on eacy
Monday, Tuesday, Wednesday, and Thursdah
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from 10.30 to 11.30 in the forenoon, and from
2 to 3 in the afternoon respectively and on each
Friday there will be a Moot Court from 2 to 4
in the afternoon. :

The lectures on Criminal Law, Contracts,
Torts, Personal Property, and Canadian Con-
stitutional History and Law will embrace one-
half of the total number of lectures and will be
delivered by the Principal.

‘The lectures on Real Property and Practice
and Procedure will embrace one-fourth of the
total number of lectures and will be delivered
by a lecturer.

The lectures on Equity and Evidence will
embrace one-fourth of the total number of lec-
tures and will be delivered by a lecturer.

THIRD YEAR.

Contracts.
Leake on Contracts.

Real Property.
Dart on Vendors and Purchasers.
Hawkins on Wills.
Armour on Titles.

Criminal Law.
Harris’s Principles of Criminal Law.
Criminal Statutes of Canada.
Egquity.
Lewin on Trusts.
Torts.
Pollock on Torts.
Pmith on Negligence, 2nd edition.
FEvidence.
Best on Evidence.
Commercial Law.
Benjamin on Sales.
Smith’s Mercantile Law.
Chalmers on Bills.

Private International Law.
Westlake’s Private International Law.
Construction and Operation of Statutes.

Hardcastle’s Construction and Eficct of Statu-
tory Law.

Canadian Constitutional Law.
British North AmericaAct and casesthereunder.
Practice and Proceduve.

Statutes, Rules, and Orders relating to the
jurisdiction, pleading, practice, and procedure
of the Courts.

Statute Law.

Such Acts and parts of Acts relating to each
of the above subjects as shall be prescribed hy
the Principal.

In this year there will be two lectures on each
Monday, Tuesday, Wednesday, and Thursday,
from 11.30 a.m. to 12.30 p.m., and from 4 p.m.
to 5 p.m., respectively. On each Friday there
will be a Moot Court from 4 p.m. to 6 p.m.

The lectures in this year on Contracts,
Criminal Law, Torts, Private International
Law, Canadian Constitutional Law, and the
cunstruction and operation of the Statutes, will
embrace one-half of the total number of lectures,
and will be delivered by the Principal.

The lectures on Real Property, and Practice

he
and Procedure wili embrace one-fourth .ofe:ed
total number of lectures, and will be deliV
bv a lecturer. .1 LW
The lecturers on Equity, Commercial £ the
and Evidence, will embrace one-fourth Pvel'ed
total number of lectures, and will be del’
by a lecturer.

GENERAL PROVISIONS. ,

in
The term lecture where used alon¢ ': by
tended to include discussions, recitauo?iay to
and oral examinations of, students from - -
day, which exercises are designed to be P
nent features of the mode of instruction- de in
The statutes prescribed will be inclu piect
and deahlt with by the lectures on those S¢ )
which they affect respectively. by
The Moot Courtspwill bg presided ov'ecfs of
the Principal or the Lecturer whose sel: yeaf
lectures is in progress at the time 1D th aset?
for which the Moot Court is held. Th€ 7y or
be argued will be stated by the Princ! upo?
Lecturer who is to preside, and shall bes and
the subject of his lectures then in progre®>) be
two students on each side of the cas€ © .ic¢
appointed by him to argue it, of which * gy’
will be given at least one week before the i ve
ment. The decision of the Chairman .
pronounced at the next Moot Court. will
At each lecture and Moot Court the ronow‘l'
be called and the attendance of students =
of which a record will be faithfully kePt: | wi
At the close of each term the P rmC}Pee the
certify to the Legal Education Committ®™ ipe
names of those students who appedl s 0
record to have duly attended the 1ecta ha¥”
that term. No student will be certifi€ e has
ing duly attended the lectures uniess ~ogai€
attended at least five-sixths of the agé’ﬁhs
number of lectures, and at least fou’ H the
the number of lectures of each series dwstu
term, and pertaining to his year. 1f anY o
who has failed to attend the required %! failurc
lectures satisfies the Principal that suc user ve
has been due to illness or other good €A% "¢
Principal will make a special report upmitws'
matter to the Legal Education 0{; wors
For the purpose of this provision Y%~ po”.
“lectures” shall be taken to incly el
Courts. <gely a‘tct
Examinations will be held immﬁd‘atand “x;
the close of the term upon the subjects ¢~ th?
books embraced in the Curriculum k
term. . the wee.
Examinations will also take place I? "gopte®
commencing with the first Monday n Presc‘o
ber for students who were not entitled ¥ T “’l)p
themselves for the earlier exa.mi“auonizailed1
having presented themselves thereah he
whole or in part. m 0 tcc
The fee for attendance for each T€r 2dv®® |
Course is the sum of $10, payable’ e
to the Secretary. :ed 0"“56‘
Further information can be obtal"~ yho
personally or by mail from the P"mclplario- '
office is at Osgoode Hall, Toronto,

-




