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183 ény one will search the old law lexicons, he will find many writs with
Names unknown to modern practitioners. That some of these writs should have
been disused and dropped does not seem at all strange, but that the days of the
Judicature Act and The Consolidated Rules should produce a new writ not
known to our forefathers, and one that might be supposed to issue ‘only after
the object of it had passed away beyond the reach of sheriffs and bailiffs, does
Seem strange. )

A sheriff of a neighbouring county lately advised the solicitors that he had
duly executed the writ of Reguiescat in pace placed in his hands. Whether the
Consequence of the sheriff’s action was that another had to “join the majority,”
deponent sayeth not. The other name of the writ was de nocumento amovendo.

THE recent decision of the Chancellor in Harrison v. Spencer, 15 O. R. 692,
brings out the fact that there is no statute in force in this Province which pre-
vents a testator from tying up his property, subject to trusts, for accumulation
for an indefinite time. This power, it may be remembered, having been exer-
Ciscd in a somewhat extraordinary way in England, many years ago, by a gentle-
man of the name of Thellusson, gave rise to the passage by the Imperial Parlia-
Mment of what is known as the Thellusson Act (39 & 40 Geo. 111 ¢. o). which
Testrains the power of testators in this respect within reasonable limits. The
Provisions of that Act, as the Chancellor points out, have never been introduced
Or re-enacted in this Province, and perhaps no great inconvenience has been so
far felt for the want of some such Act. There is, however, no telling what dis-
Position some eccentric millionaire may hereafter make of his wealth, and to
Prevent such eccentricities taking this particular form, we think it would be well
if the Legislature were to adopt the provisions of the Thellusson Act without
further delay.

PARTIES TO ACTIONS TO ENFORCE MECHANICS LIENS.

AN important point of practice was recently brought before Ferguson, J., for
decision in Cole v. Hall. The action was to enforce a mechanic’s lien, and was
Commenced against the owner within the ninety days allowed by sec. 23 of the
Mechanics' Lien Act for commencing the action; but after the lapse of the ninety
days an order was made adding as a party in the Master’s office one Rogers,
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who had an cxccution in the sherii®s hands against the owner, which, at the
commencement of the action, was subsequent to the plaintiff’s lien.  This order
adding him as a party Rogers applied to set aside, on the ground that inasmuach
as he had not been made a party to the action within the ninety days, the plain-
tiff's lien had, under sce. 23, ceased to exist as against him,  Ferguson, |,
dismissed the application with costs.  The learned judge bases his judgment, as
we understand it, on the ground that under sec. 29, a tienholder may enforee his
claim in the High Court “according to the ordinary procedure of that court,”
and that, as the ordinary procedure of that conrt in suits to enforce lens on
lands is to add subsequent incumbrancers as parties in the Master's office- that,
thescfore, in suits to enforee liens, it iy proper to add subsequent incumbrancers
in the Master's office. We are not sure that this chain of reasoning is altegether
peefeet. It appears to be faulty in failing to take into account, that in ordinary
spits to enforee lizns on lands, the time Hmit for bringing the action is much
foreyer than that allowed for prosecuting mechanics” liens, and that, therefore, the
question whether parties added in the Master's office are added in due time
does not often arise. 1 it could be alleged that according *to the ordinary
provedure” to enforce liens, an incuwnbrancer, as against whom the plaintiffs
right is barred by the Statute of Limitations, may nevertheless be added asa
party in the Master’s office, provided the action was commenced against the
original defendants before the statute had run out, then we think the reasoning
of the learned judge would be satisfactory,  But as we think it is quite clearly
established by the cases that, “according to the ordinary procedure” of the
court, an action is not to be deemed to be commenced against a party added in
the Master's office until the order is made adding him, it appears to us to be
open to doubt whether un action to enforce a mechanies’ lien can be said to be
duly instituted, as against a party who is not added until after the time limited
by the Mecchanies' Lien Act for bringing the action has expired.  The Act
requires * proceedings to be instituted to realize the claim,” and the court has
virtually said it is sufficient that the proccedings are instituted within the pre-
scribed time as against some of the parlics interested; as against partics
interested as subscquent incumbrancers, the proceedings may be instituted after
the lapse of the prescribed time.  This appears to us to be introducing into the
statute a provision which it does not contain.  In Mr. Holmested's recent work
on the Mechanies' Lien Act, the point is discussed by the author, and we sce
that he inclines to the opinion that the action ought to be commenced against
all partics within the prescribed time. We understand that an appeal has been
lodged against the decision of Ferguson, J., and we presume the point will ke
settled by the Court of Appeal ere long.  In the meantime, solicitors will have to
consider whether or not it would be the safer practice to add all parties interested
(other than lienholders «f the same class) as original defendants.  In any cisty
the Henholder is at present in an unfortunate dilemma—if he does add subse-
quent incumbrancers as original defendants, and the decision of Ferguson, ], i8
upheld, he may be muleted in the extra costs thus cceasioned ; and if he dees
not add them, and the decision of Ferguson, J, is reversed, he runs the risk of
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finding his lien has altogether ceased as against such subsequent incumbrancers.
{n considering this point the cases of Melonald v. Wright, 14 Gr. 284 ; Stirling
v. Campbell, 1 Chy. Ch, R. 147 Skaw v. Cunningham, 12 Gr. 101: fusan v,
Gardiner, 11 Gr. 330 Dumbdle v. Larush, 37 Gr. 187, and Kiine v. Kline, 3 Cay.
C'h. R. 161, may be referred to.

CONMWENTS ON CURRENT ENGLINH DECTSIONS.

The Law Reports for September comprise 21 3. B, D. pp. 309-348; 13 P. D.
pp. 141-136; and 38 Chy, D. pp. 303-647.

KLECTION - NOMINATION PAPER  SIGNATURE OF ELECTORS - (R, 8. C, ¢ 81, & 11),

Botoden v, Besfer, 21 Q. B. D 304, is a decision ot Manisty and Stephen, ]}
upon a speeial case stated to determine a question which arose under the
Municipal Corporations Act, 1882, which provides that every candidate for the
office of councillor must be nominated in writing, and that the writing must be
subscribed by two burgesses of the ward as proposer and seconder, and by cight
other burgesses of the ward as assenting to the nomination. (S8ee R. 8. C. «.
s 21.) A nomination paper was subscribed * Edwin J. Hooper,” “ W. E. Waller,”
* R, Turner,” by three of the assenting burgesses.  Upon the burgess roll were
citered the names “ Edwin John Hooper,” * William K. Waller,” and “ Robett
Turner,” the numbers opposite thew names on the burgess roll being the same as
those appearing opposite the signatures of the assenting burgesses on the nomina-
tion paper.  The question for the court was whether the nomination paper had
been duly subscribed, and the court decided that it had.

PRACTICE—SERVICE OUT OF THE JURISDICTION—PROPER PARTIES—ORD, 11, R. 1t (ONT.
R. 271 g0

Massey v. Heynes, 21 Q. B. D, 330, is a decision of the Court of Appeal (Lord
isher, M.R,, and Lindley and Lopes, I.J].). By Ord. 11, r. 1 (Ont. R, 271 g),
service out of the jurisdiction of a writ of summons may be allowed on any
person out of the jurisdiction who is a necessary and proper party to an action
properly brought agrinst some other person duly served within the jurisdiction,
In this action the plaintiffs sued the defendants residing in London for breach
of warranty of authority, and it appeared that these defendants had assumed, as
agents for a foreign principal, to cnter into a contract to be performed out of the
jurisdiction, and that there had been a breach out of the jurisdiction, the supposed
principals having repudiated the contract as being made without their authority,
Upon a motion to set aside an order allowing the plaintifl to issue a concurrent
writ and serve notice thereof on the foreign principals, it was held by the Court
of Appeal (affirming the Queen's Beneh Divisional Court, Wills and Grantham,
1).) that the order was properly made, as the foreign principals were “ proper”
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partiex to the action. lLopes, 1), at page 339, says: “At what time must it be
determined whether a person is a ‘ proper party ' to an action? Clearly, | think, 1
at the time when the writ is issued. The words, ‘an action properly brougit 3

against some other person,’ evidently point to that. If both these parties were ;

within the jurisdiction, it could not be contended that they were not both * proper :
partics ' to the action.  As one of these is out of the jurisdiction, | see no reason :
why the rule should not apply.”

“RIGHT OF BURIAL"T WHAT INCLUDED IN~ERECTIONS ON GRAVE,

In MeGongh v. 1he lancaster Burial Board, 21 Q. B. D. 323, the plaintiff
had purchased from the defendants *the exclusive right of burial ™ in a grave
space in their burial ground, and they granted him the right to ercct a gravestone
on the grave. He afterwards placed upon the grave a wreath, and to protect it
a glass shade covered with a wire frame, It was the general rule of the defend-
ants, never to allow the placing of ruch glass shades on the graves in their
burial ground, and they accordingly removed the glass shade and wire frame
without the consent of the plaintiff. By their Act of Incorporation the defoiid-
ants were empowered to sell the exclusive right of burial, the right of con-
structing a vault or place of burial, and also the right of erecting any monument,
gravestone, tablct or monumental inscription in such burial ground; and it was
held by the Court of Appeal (Lord Esher, M.R., and Lindley and Bowen, 1..}].)
that the plaintiff had only acquired such rights as under the Act the defendants
were empowered to sell, and that such rights did_not include a right to place the
glass shade and wire covering on the giave, and that under a provision in the
Act which vested the general management, regulation and control of the burial-
ground in the defendants, they were entitled to remove the shade and wire frame.

.

DIVORCE ~ADULTERY OF HUSBAND AND WIFE  -CRUELTY - COSTS.

Otway v. Otway, 13 P D, 142, is deserving of notice for the principles it
lavs down in regard to the granting of judicial separation. A petition was filed :
by the wife for divoree, and a cross-petition by the husband,~~the wife, in addition
to adultery, alleged cruelty as a ground. Both parties were found guilty of
adultery, and the husband was also found guilty of cruclty of an aggravated kind.
While refusing to decree a divorce, Butt, |, the judge of first instance, granted .
the wife & judicial separation on the ground of cruelty, but the Court of Appeal .
U ton, Fry and Lopes 1..J}.) held that the wife, having been found guilty of
adultery, had debarred herself from obtaining any relief, and the decree for
judicial separation was therefore reversed. The marriage having taken place in
1879, the court held that, notwithstanding the wife's adultery, she was entitled
to costs, both in the court below and of the Appeal, but they expressly guard
themselves against being bound to come to the same conclusion in a case
where thé marriage has taken place since 1882, As to this point, Cotton, L.J.,
sayy at p. 156: “If a case comes before us where a woman has been married
after the Act of 1882, it vi. be a very serious question for consideration how
far we ought to follow the old rule, or what decision we ought to give.”
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TRUSTEE--BREACH OF TRUST~DUTY TO ENFORCE—PAYMENT OF TRUST FUNDS—ADMIS-
SION OF ASSETS-~PAYMENT OF LEGACY BY KXECUTORS DE BONIS PROPRUS-RIGHT
OF CREDITOR TO CALL ON LEGATEE TO REFUND,

‘The first case in the Chancery Division which it is necessary to notice is
In ve Brogden, Billing v. Brogden, 38 Chy. D. 546, in which the only point
decided is that where a trustee neglects for a long period to take proceedings to
recover the trust fund, he becomes personally liable to make it good, unless™he
can show clearly that the taking of proceedings to recover the fund would have
been fruitless.  In this case a trustee under a marriage settlement was entitled
to £10,000 under a covenant made by a testator in his lifetime, and £10,000
as a legacy under the testator’s will. These sums were not to be payable
until five years after the testator’s death—applications were from time to
time made for paymens, but no legal proceedings were taken.  The money was
invested in a business in which the testator had been a partner, and which ulti-
mately became insolvent. The trustee sought to exoncrate himself from liability
for the £10,000 legacy, on the ground that if the trust fund had been recovered
by him he would have been liable to refund it to the unpaid creditors of the
testator's cstate.  But Fry, L.]., says that if there had been a judgment against
the cxecutors de bonis propriis for the amount, the right of a creditor to recover
would turn upon whether the money paid in pursuance of such a judgment was
part of the assets of the testator. If it was, it could be recovered by creditors ;
but if it was not, it could not be so recovered. The Court of Appeal (Cotton,
Fry and Lopes, L.JJ.) affirmed the decision of North, J., holding the trustee
liable personally for neglect to get in the fund. The point of the decision
is well summed up in the judgment of Lopes, L.]., at p. 574, where he says:
“Such a trustee, in my opinion, is bound at the expiration of the specified
time to demand payment of the trust funds ; and, if that demand is not complied
with within a reasonable time, to take active measures to enforce its payment,
and, if necessary, to institute legal proceedings. I know of nothing which would

excuse the right of such action on the part of a trustee, unless it be a well-
founded belief that such action on his part would result in failure and be fruitless,
the burden of proving the grounds of such well-founded belief lying on the trustee
setting it up in his own exoncration. No consideration of delicacy, aud no
regard for the feelings of relaths or friends, will exonerate hl.n from taking
the course [ have indicated.”

It will thus be seen that the responsibility of a trustee for the trust fund
arises even before it actually comes to his hands, and that if he negligently fail
to take the aecessary steps to get it into his hands, he may become just as much
liable for its loss as if he had actually received it and made away with it himself.

PATENT—-ASSIGNMENT-[MPLIED COVENANT.
In re Rathvay and Electric Appliances Co., 38 Chy. D. 597, is a case in which

Kay, J, had to consider the doctrine of implied covenants in.decds. Two
gentlemen, Gilbert and Sinclair, wet2 possessed of a patent which had been
recently brought out, and in respect of which there were certain yearly payments
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of £10 to be made for renewal fees in order t: keap it on foot, and the omission
to make one of these payments for threec months would render the patent invalid,
They assigned the patent, subject to the payment of a royalty, to the Railway
and Electric Appliances Co. by deed, dated March 1st, 1883. The company by
accident neglected to make the payments of the renewal fees, and the patent was
forfeited ; a subsequent ineffectual attempt was made to obtain a private Act to
revive the patent. The company having gone into liquidation, Gilbert and
Scott preferred a claim against the company for £2,000 for damages occasioned -
by the company’s neglect to pay the renewal fees; and for the claimants it was
contended that a covenant must be implied on the part of the company to keep
the patent on foot. There being no such covenant expressed in the deed, and
no words therein capable of bcing construed into such a covenant, Kay, ],
came to the conclusion that none could be implied, that the assignors believing
the patent to be a valuable one, and that the company would not neglect to keep
it on foot, had been content to have that to be governed by the interest the
company would have in keeping the patent on foot, without asking them to
enter into any contract or covenant to that effect.  He, therefore, held the claim
for damages could not be maintained.

MORTAGOR AND MORTAGEE —EXECUTOR — DEVASTAVIT — STATUTE OF LIMITATIONS -
TRUSTELS ~RENTS AND PROFITS—ASSETS,

In ve Hyatt, Bosoles v. Hyatl, 38 Chy. D. 609, the facts were as follows: A
testator mortgaged frecholds and died in May, 1867, having devised all his rcal
and personal cstate to A and B upon certain trusts, and having appointed them
his executors. The executors, without making provision for the mortgage debt,
of which they had notice, applied the whole of the personalty in payment to
simple contract creditors and beneficiaries. In 1869 A died, and (0 was appointed
trustee in his place in 1871, The rents of the real estate were received by A
and B, and by B and C, and after payment of the interest on the mortgage,
the balance was applied in accordance with the trusts of the will. The mortgaged
property became an insufficient security, and the interest having fallen in arrears,
the mortgugee commenced proceedings against B and C, under which accounts
of the testator's personal estate received by A and B, or by B alone, were
directed, and also the usual accounts of the testator’s real estate, including an
account of rents received by B and C. In the accounts brought in by B and C,
they claimed credit for all payments and disbursements made to simple contract
creditors and beneficiaries; and further, that as to such of the payments as were
made by A and B upwards of six years prior to the action, any claim on a -
devastavit was statute barred, and that as to the rents and profits they were not
liable to account for them at all. Chitty, J, however, held, foliowing 7» re
Marsden, 26 Chy. D. 783, that B3 could not set up his own and A’s wrongful
payment by way of devastavit as a defence in order to claim the benefit of the
Statute of Limitations. And that as to the rents and profits which had been
received by B, or by B and C jointly, that they were under 3 & 4 Wm. IV. c. 104
assets by accretion, liable under the circumstances for payment of specialt
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creditors, just as much as the real estate was assets under that statute. With
regard to the first point, Chitty, J., points out at pp. 613, 616, that an executor
sued as executor cannot sct up his own devastari?, and thercfore claim the
benefit of the Statute of Limitations, because both at law and in equity an
exccutor is considered to hold still in his own hands assets which he has impro-
perly paid away or wasted. But if the exccutor is sued as for a devastavit, he
may in that case plead the Statute of Limitations as a defence, because-in that
case the plaintiff treats the cxecutor as his own debtor by reason of his tort or
wrong doing, and ir answer to such a claim the executor may set up the statute,
This case would, thercfure, scem to show that it is better not to suc an exccutor
for a devastavit wherever there is a possibility of his pleading the statute.

CROWN —PREROGATIVE ~EXECUTION FOR DEBT~-DISTRESS,

Attornep-General v. Leonard, 38 Chy. D. 622, is another case (sce ante p. 431)

in which the claim of the Crown to priority of payment over other creditors
came up, and it was held by Chitty, J., that the priority of the Crown is not
limited to proccedings by extent, but equally attaches in proceedings by distress,
although the distress put in by the Crown be subscquent in date to that of the
subject, piovided the distress put in by the subject has not been completed by
actual sale. - Ina recent case in our own court, Clarkson v. The Attorney-General,
15 0. R, 632, we see that Armour, C.J,, intimates that this prerogative right of the
Crown to priotity has, in this province, been abrogated by R.S. O.¢. 94 It may
be that that statute has that effect, though we doubt very much whether it was
the intention of its framers to do more than restrict the Crown’s lien upon the
lands of its debtors to instruments duly registered; or, in other words, to make
the claims of the Crown upon the lands of its debtors subject to the provisions
of the Registry Act.

MARRIED WOMAN--RESTRAINT ON ANTICIPATION -~ PAYMENT OUT OF MUNEY IN COURT.

In Stewart v. Flewcher, 38 Chy. D. 627, Chitty, ], was called upon to deter-
minc what was the proper frame of .an order directing the payment out of court
of the income of a fund to which « married woman was entitled, but subject to
a restraint against anticipation, and he settled the order by directing a clause to
be inserted to the following effect: * The said Marian Stewart being restrained
from anticipating such dividends during her coveriure, they are not to be paid
to any attorucy, except upon an affidavit or statutory declaration by such attorney
that he receives them on behalf, and for the use, of the said Marian Stewart, and
not of any other person to whom she has assigned or purported to assign them.”

GENERAL POWER OF APPOINTMENT—-EXERCISE BY WILL—" CONTRARY INTENTION”—
WitLs Act, 1 VieT. €. 26, 5 27 (R, 8 O, C 109 8, 29)

In re Marsh, Mason v. Thorne, 38 Chy. D. 630, it was held by North, J., that
when a marriage settlement made in 1840 reserved to the husband a general
power of appointment by will, “ expressly referring to this power or the subdject
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thereof,” and the husband, by his will, dated 15 March, 1877 (not referving to the
power), gave the residue of his property to trustees on trusts differing from those
declared by the settlement in default of appointment,—-that the power was exer-
cised by the will; and that in ascertaining whether a testator has shown an inten-
. tion not to exercise by a residuary gift a general powcr of appointment rescrved '
to him by a settlement made by himself, the will only can be looked at. The - %
observations of Lord St. Leonards, in his book on “ Powers,” 8th ed,, p. 806,
to the effect that when the power is created by a testator himself, a different -
rule should prevail from that in the case when the power is created by a stranger,
were dissented from,

POLICY--CASCELLATION WHEN IT MAY BE ORDERED,

In Brooking v. Maudslay, 38 Chy. D. 636, Stirling, ., held that although
when a policy is liable to be completely avoided on the ground or fraud or mis-
representation, a Court of Equity has jurisdiction to order it to be delivered up
to be cancelled; yet it has no jurisdiction to direct the cancellation of a policy,
or to declare that there is no claim upon it, because of the existence of a good
legal defence to any claim that may be made upon it. If there is danger of
the evidence for the defence being lost, the remedy is not an action for cancel-
lation, but an action to perpectuate testimony. The action which was for
cancellation of the policy was, therefore, dismissed with costs.

Reviews and Notiees of Books.

A Manual of Costs in the Supreme Court of Canada, High Court of [fustice,
Court qf Appeal, County Courts, efe, with Forms of Bill of Costs under
the Ontario [udicatuye Act. By Joun 5. Ewart, Q.C. Toronto:
Carswell & Co., 1888. ‘

The second edition of this work was published in 1884 Since then extensive
changes have been made, not only in the tariffs, but also in the practice, and
that edition has in consequence come to be of little value. The present ~dition
seeks to embody all the alterations and additions made necessary by the Consoli-
dated Rules. It is, however, something more than a mere correction of the
former cdition to bring it down to date. Some alterations have been made in -}
the plan of the work, and much new matter has been added. Besidcs the tariffs
appended to the Consolidated Rules, we find here the tariff of fees payable .
under the Land Titles Act, the Divisional Court and Surrcgate Court tariffs,
the tariff of fees at the G. neral Sessions, the Marititne Court tariff, and also the
tariffs of the Supreme Court of Canada and the Exchequer Court. By the us#
of smaller type, the size of the book has been reduced, nothwithstanding th
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increase in matter, but the print is clear and distinct, and we venture to say that
no inconvenience will arise from the change of type. The editor has been
assisted in the preparation of the book by Mr. R. 8. Cassels, who not only aided
in the preparation of the manuscript, but ajso revised it, and saw it through the
press. To his suggestions are also due some of the changes in the plan of the
work. The present edition will, we doubt not, be of even more value than the
former one, a copy of which was looked upon as practically indispensable in
every lawyer's office.

Indea te e Consolidated Rules of Practice of the Supreme Court of Ontario.
By WILLIAM FRANK SUMMERHAYS, Toronto: Rowsell & Hutchinson.
Price $1.

Though the index appuonded to the Consolidated Rules is tolerably full,
difficulty is often experienced in finding the Rule to which one wishes to refer.
The re-numbering and re-arrangement of the Rules has made reference some-
what difficult, and it requires time to discover the full extent of the changes made
by them. Our author seeks to facilitate rcference by the preparation of a very
full and complete index, comprising 88 pages, uniform in size with the Consoli-
dated Rules. ILach subject has been placed under every head to which it
belongs, and both the page and the number of the rule are always given.

Text-Book Series. The Blackstone Publishing Co. have just issued a reprint
of Vol. 1 of Mr. Evans’ Treatise upon the Law of Principal and Agent in Con-
tracts and Torts, with notes on American cascs. This will be followed by Pollock
on Contracts, which will conclude the second series. The third series com-
mences December 1st, 1888,

Notes on Exchanges and Legal Serap Book.

DISALLOWANCE IN QUEBEC.—A cloud of discussion has arisen upon the
disallowance of the District Magistrates’ Bill of last session, yet the principal
point involved seems to be so clear as hardly to admit of any doubt. The Pro.
vincial Legislature may exclusively make laws in relation to the constitution,
maintenance and organization of provincial courts. The Governor-General has
the appointment of the judgee of the superior, district and county courts, The
District Magistrates’ Act (subject to proclamation by lieutenant-governor-in-
council) established a special court of record, and abolished the Circuit Court for
the district of Montrea! (in which Judges of the Superior Court have hitherto
presided). But it went further, and provided for the appointment of the justices
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composing the new court by the lieutenant-governor in council.  In other words
it divests the Superior Court of part of its jurisdiction, and the substituted judges
are to be appointed by the lieutenant-governor in council.  If by merely calling
judges “ magistrates,” jurisdiction can be given up to $102 to persons appointed
by the lieutenant-governor in council, similarly jurisdiction can be given to any
amount to persons appointed in the same way, an . the judges of the Superior
Court might be left with nothing to do.  So, too, the provincial Court of Appeal

might be replaced by a new bench styled * magistrates sitting in appeal” The”

provision of the B. N. A, Act, giving the Governor-General the power to appoint
judges, would thus be evaded and destroyed.  But while the exercise of the veto
power was necessarily called for by the manner of appointment prescribed in the
Act, it would be a matter for regret if the assighment of the circuit work to
special judges should not be carried out.  The judges of the Superior Court, for
the most part, desirc to be relieved from circuit court work. It wili in the end
effect an wconomy in the administration of justice, for the judges appointed to
the petty court need not be paid anything like the salaries assigned to judyes of
the higher courts. The only thing required to settle the difficulty is that the

Bill be re-enacted, leaving the appointment of the judges in the proper hands. —

Legal Newws.

CHATTEL MORTGAGES.~—The Supreme Court of Indiana, in 7he Muncie
National Bank v. Brown, reported in the American Law Register, held a chattel
mortgage valid where a notary public had, for several years, been using a seal
of his own, but, in attesting the certificate of acknowledgment to the chattel
mortgage intvolved in this action, used a seal belonging to another person.  The
designs of the scal were somewhat different, onc of them bearing the words,
“Notary Public, Seal, Indiana,” the other bearing the words, * Notary 'ublic,
Delawarc Co., Ind.” Held, that the certificate was not invalidated, and that the
mortgage was entitled to be admitted to record. The mistake or wrong of a
public officer, in placing a scal upon a certificate of acknowledgment, is not
available under an answer of general denial, where the instrument is fair and per-
fect on its face. A mortgagee has a right toa personal judgment and to a decree
establishing his lien, although the mortgaged property is in the hands of a re-
ceiver. A description of personal property, stating in general terms its character,
and specifically stating in what building and rooms it is situated, is sufficient,
Under the statutes of [ndiana, fraud is a question of fact, and a chattel mortgage
cannot, as matter of law, be adjudged fraudulent because it contains a provision
authorizing the mortgagor to dispose of the property and account to the mort-
gagee. A plaintiff who takes a personal judgment for the amount of his debt,

does not merge the mortgage nor lose his right to subsequently forceclose it
but he may, on a subsequent day of the term, take a decree foreclosing the mort- /g

gage. A creditor who accepts a second mortgage, which expressly recites that
it is subject to a prior mortgage, is estopped to attack it on the ground that it -

was made to defraud creditors,
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CONSPIRACY TO BOYCOTT--The Virginia Court of Appeal, in Crump v.
Commonwealth, concluded that a conspiracy to boycott is criminal. We gather
the facts from the Crimsnal Law Magazine. The plaintiff in error was a member
of the Richmond Typographical Union, This body sought by means of boy-
cotting tc break up thc business of Baughman Bros., printers and stationers,
and compel them to make their office a union office. For this purpose the
plaintiff in error and the other members of the Typographical Union conspired
together.  They sent out circulars saying that the labour organizations had
boycotted Baughman Pros, and formally notifying customers of that firm that
the names of all who should persist in dealing with that firm after notice would
be published weekly in the Labdour Hevald, in a black-list, and in their turn boy-
cotted until they agreed to withdraw their patronage. The employces of the
obnoxious office were mercilessly persecuted by the labour organ, which sought
to prevent them obtaining board or shelter, and customers were black-listed,
The community was flooded with notices to boycott Baughman Bros, and all
their customers.  On appeal it was contended that the indictment did not charge
a conspiracy to do any unlawful act, or show that the means to be used in
breaking up the business of the non-union firm was unlawful. The objection
was overruled, and the conviction afirmed. Boycotting is held to be unlawfnl
in Virginia. The judgment of Fauntleroy, J., reviews the English and American
decisions affecting the question at issue with considerable fulness.

Farske Ecoxomy.—Qccasionally the person who evades the clear duty of
every man when in trouble abeut his property to consult a respectable solicitor
finds that he has made an expensive mistake. An illustration of this has just
been supplied by an exhibitor at the Anglo-Danish Exhibition, who had a
dispute with the manager of the “space department " as to the amount of rent
due at the close of the Exhibition, The exhibitor wanted his goods (show -cases,
ete.} for exhibition elsewhere, but did not feel inclined to pay the full rent
demanded, the Kxhibition having been closed prematurely. ‘The marager
claiming a lien on the goods. the exhibitor went to a police court and invoked
the aid of the sitting magistrate, who offered him a summons under section 40
of the Metropolitan Police Act, provided the vaiue of the goods did ot exceed
415, This offer the exhibitor, who was all impatience to have his property trans-
ferred from South Kensington to some remote venue in Wales, jumped at with
celerity.  Mark the result. The suminons was heard, and on every question
raised the magistrate was in favour of the complainant, who not only got an
order for immediate delivery of his propercy, but a substantial sum for his costs.
(harmed, no doubt, by Mr. I)’Eyncourt’s urbanity and celerity, the exhibitor
went away triumphant, and forthwith appeared outside the ruins of the Exhi-
bition with vans and horses to retake possession of his property, but to no
purpose. To his horror he found that his adversary had outrun him in the race
for, when he returned next day to complain to his worship that the order of the
court was set at nought, he discovered that the defendant had paid -into court
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the full value of the goods less the rent adjudged to be due, but plus the costs,
[t was in vain that he protested that he did not want the money, and only
wanted his property., The answer was the production of the order made on the
summons, which was in the common form, and gave the defendant his election. -

“1 can do nothing more for you" was the valedictory remark of the learned
magistrate, and the complainant had to content himself with the money in court,
and went away to reflect on the danger of playing with edged tools.  The words
of the scction are clear. “The order for delivery of the goods alleged to be ... -
detained without just cause may be absolute, or conditional on the performance
of some act on the part of the claimant.  But whatever the form of the order,
the statute contemplates the contingency of a defendant's being unable or
unwilling to obey, and provides against it by enacting that he shall forfeit to the
party aggrieved the full value of such goods—not greater than £15.”  Clearly.a
man who wants immediate possession of his property, and does not want its
worth in cash, should not resort to the detention section of the Police Act
The exhibitor seems to have been fairly trapped——Zuglish Law fournal,

FITNEss rOR n1s WoORK.—At the convention of the American Bar Asso.
ciation at Saratoga Springs, in August last, the Hon. George Hoadley delivered
a remarkably able and eloquent address, dealing with the baneful influence of
exclusive devotion, in these modern days, to the common law.  While the evils
inseparable from a rigid adherence to the rules of law established in other ages,
and in totally different surroundings, may be, in a large measure, overcome by
the codification of the law, much will, undoubtedly, depend always upon the
tharacter and attainments of those entrusted with the practice of the law.  Con-
cerning the elevation of the legal profession, the learned lecturer gives no uncer-
tain utterances: “There is no excuse for admitting to the practice of the law
any man not adequately prepared for the work. Let law schools abound and
private preceptors be treated as adjuncts. Require competent knowledge, not
only of our own tongue, but also of the language which forms its basis ; require
a competent knowledge of the laws and systems of the great empire in which
that language was in daily use; require a competent knowledge of the history
of that empire, the development of its civilization, as well as of the nations
speaking the English tongue, whose children we are. Widen the horjzon of
legal vision. Give to the lawyer before he becomes so pushed with the affairs
of clients as to be debarred by the exigencies of life from study of all except the
cases which happen to come to him; give to the legal student the amplest and
fullest opportunities to survey, not merely the historical data which precede our
age and are the basis of our system, but others which constitute the foundations
of other civilizations worthy of being considcred with our own. Wage implac- = 3
able war against ignorance ; forgive no man who attempts to come to the bar
without an adequate equipment, derired not merely from study of the statutes
and the laws of his own country, but from a general survey at least of those of
other lands. Lift up the standard ; increase the term of study, and be steadfast
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in exacting from the student the bestowal of time and labour in study. 'Four
things are required of all gencrations of American lawyers: integrity, industry,
learning, faculty. The first and second of these are at the command of ali:
industry will bring learning, but God can only give power, faculty, genius.  This
stems to be allotted to every peuple and generation according, at least, to their
deserts. We may, therefore, await the future in sercne confidence that if by
Fonest lubour we do our part, He who giveth the increase, will not withhold from

x and our successors that vital spark which shall animate our and their corpor-
ate work, and make it productive of blessings to generations.”

BULKRY REPORTS-—In regard to the practice of printing the arguments of
Coynsel in velumes of reports the Central Law Journal maies the following
noteworthy observations: “As to the arguments of counsel, we must confess that
WC cannot see upon what principle they ever were printed in books of reports.
They are neither Taw nor facts, and the object of books of reports s to sct forth
what the court decides to be the law upon a given state of facts.  They are not
7 designed as illustrations of the manner in which great lawyers argue difficult
. Muostions, because the reports of appellate courts are unot text-books of law
schools, and sometimes the lawyers who arguc the cases reported are great, and
SOthetfmes they are very insighificant; and sometimes the questions involved are
of much importance, and sometimes of little moment.  The arguments of
counsel do not clucidate the law of the case, for the opposite sides neutralize
cach other. The statement of facts, if properly prepared by the court or
repyyeter, indicates sufficiently the facts involved in the issue, and the opinion of
the court applies the law to those facts.  That is the lawsuit so far as it concerns
any member of the profession, not an attorney of record in the cause, The only
Posyible advantage we can see in the arguments of counsel, so profusely printed
I thany bouks of reports, is in the citation of authorities, which may probably
be verified by some anxious inquirer into collateral issues, and lead him to
valugble points in his own case.  If, therefore, the argument of counsel should
be excluded, we think the citations of authoritics and a few lines indicating the
pPoints to which they are applicable might well be printed, but not one word of
rhetoric or logic.”

DVING DECLARATIONS—The evidence on the strength of which the
deathbed declaration of 11liza Schumacher was tendered in the case of Regina
v. Gloster, tried lately at the Old Bailey, was very slight indeed. Tt was
Simply that the doctor who received it and attended her in her last moments
asked her if she made it with the fear of death before her eyes, and that she
replied in the affirmative. With all persons and at all times there is the
expeetation of death which may take the form of fear, and all that was added
in the case in question was an expectation of death by the iliness from which
the patient suffered. If we accept the view of Lord Justice Lush in Regina w.




494 The Canada Law Journal, Octoler 16, 1888,

Jenkins, 38 Law J. Rep. M. 82, that “if the declarant thinks that he will dic
to-morrow that will not do,’ the evidence was obviously not enough ; but mnst
lawyers will agree with Mr. Justice Charles that the view of Mr. Justice Willes
in Regina v. Peel, that death must be thought impending within ~ few hours,
better expresses the true test. Lawyers will also agree that the evidence in
this case clearly did not answer that test. One of the reasong given by Mr,
Justice Byles for the scrupulous, alimost superstitious, care necessary in accepting
dying declarations—namely, that the prisoner was not present—was perhaps a
little unfortunate, as likely to suggest that the presence of the prisoner might
make them admissible. That is, however, not the test, which is solely and
simply whether the state of mind of the declarant was su.h that he believed he
was lying in the 1 zsence of imminent death. The other question of cevidence
raised was the admissibility of the statements. of the deceased as to her physical
condition, and Mr. Justice Charles carefully excluded anything which did not
relate to her then present symptoms ; and again it must be pointed cut that the
result would have been the same if the prisoner had been present, the principle
being that statements of this kind stand on the same footing as physical facts
like cries of pain. Luglish Law fournal.

MORTGAGEES AND INSURANCE FOLICIES.~-The odfbanr Law fourral, of the

§th ult, has a somewhat full examination of the law regarding the cquitable
lien of a mortgagee on insurance policies and insurance mouey. On the principle
that cquity considers that as done which should have been done, the covenant
of a mortgagor to insure the buidings on the mortgaged premises for the security
of the mortgagee, though the policy was neither issued nor assigned to him,
gives him a lien on the insurance moneys.  Among the American decisions on
the point, there is but one adverse to this view.,  With this single exception, the
whole weight of authority is in this direction, That the mortgage contains a
provision authorizing the mortgagee to insure in case the mortgagor failed to do
s0, and the intention of the mortgagor iv effecting the insurance, are wholly unim-
portant. It does vot impair the lien that he does not intend to insure for the
benefit of the mortgagee.  In Massachusectts only has the contrary been decided,
it having been held therve in Stearns v. Quéncy fnsurance Compairy, 124 Mass, 61,
that the intent of the mortgagor to insure for the benefit of the mortgagee is
essential,  All the other American decisions arc adverse to this view. The
equitable lien will not prevail as against the claims of another mortgagee who has
secured the policy in his own name, and has had it assigned to himself.  Dunlop
“v. Avery, 89 N. Y. 592, was a contest between two mortgagees,  Each mortgage
contained a covenant for insurance. The policy was taken out by the mortgagor,
and was made payble to the second mortgagee. The basis of the decision was,
that when the equities are equal, the legal title will prevail. it was argued
that the first mortgage was notice to the second mortgagee of the first mortgagee’s-
rights, and that he would, therefore, take subject to those rights ; but the argu-
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ment was heid untenable. The weight of the decisions seems to be in favour of
the view that a covenant to insure does not run with the land. The grantee of
the mortgagor may insure without bcing bound by the covenant of the latter.
The mortgagee acquires no lien upon the proceeds of the policy. This is the
do ision in Redd v. McCrum, 89 N. Y. 302, In Nordyke v. Gery (Ind.), 13 N, E.
Rep. 683, the mortgagors had effected an insurance which was accepted by the
morigagee as a compliance with the covenant ; and it was held that his failure to
colleet the money throvgh the insolvency of the insurance company ..r other
causes, does not give him a lien upon other insurance on the seme property.
But in this case the mortgagee had distinctly accepted the insurance as a com-
pliance with the covenant. Several cases are cited in the article referred to,
which show that the lien will attach to insurance existin at the time the mort-
gage is given. Numerous cases, also, maintain that in the absence of any
agreement on the part of the morgagor to insure for the benefit of the
mortgagee, the latter can lay no claim to the insurance money, but an oral
agreement to that effect is sufficient.

THEFT OF LETTERS.—-In (néted States v. Denicke, 36 Fed. Rep. 407, it was
held that a decoy letter with a fictitious address, which therefore cannot be
delivered, is not “intended to be conveyed by mail” within the meaning of the
statute of emhiezzlement.  Speer, J., said: * It seems to come most clearly within
the decision of Judge Neuman in the case of Uwited States v. Rapp, 30 Fed. Rep.
818, In that case a ' nixe'—that is, a letter addressed to a fictitious person, or
to a place where there was no post-office—was placed in what is known as the
‘nixe basket,’ a receptacle for unmailable matter.  This was to be forwarded to
the dead-letter office.  This was held by the court not to be mail matter within
the meaning of sections of 5467, 5409, of the Revised Statutes. It was held
distinctly not to be matter intended to be conveyed by mail, and Judge Neuman
uses this language: ‘1 do not believe that under this section it can be held that
the packet was intended to be conveyed by mail, when the proof in this case for
the Government shows that there was no such intention. I must,’ said the learned
judge, *construe the language of this criminal statute by a rule of law thaf is
axiomatic, strictly in favour of the defendant.  Sec United States v. Whittier, 5
Dill. 35, and cases cited.  But considering it according to its fair and ordinary
meaning, can the words * mail matter' be held to include this package? 1 think
not.  And this last view of the matter, in my opinion, applies to both of these
cases,  As stated above, 1 think the whole of this law . . . refers to mail
under the protection of the Government, or the postal authorities as such, 1 do
not hold that what is called under the testimony in this casc a *decoy ' or 'test’
letter, or the contents thereof, might not, when regularly mailed, be the subject
of embezzlement, and punishable under ghis section, but I think it should get
into the mail in some of the ordinary ways provided by the postal authorities,
and become fairly and reasonably part of the mail matter under the control of
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the postal authoritics” A letter is a written or printed message. Now there
can be no message to that which is not in existence. Besides, if the letter is
intended to be conveyed by mail it must have a destination to which it can be
eonveyed. This letter had no such destination, In the cases cited by the
district attorney the decoy letters were addressed to a real and genuine address,
and werc regularly mailed. No case was produced where a decoy letter to a !
fictitious, unreal address was considered as within the class that were intended
to be conveyed by mail:  In the English case of Queen v. Gavdner, 1 Car. & K
628, ciced by Judge Neuman, the embezzlement of a decoy letter was held
not stealing a post-letter within the statute; taking of the contents was held
larceny. There is no charge in the indictment that the defendant took the
contents of the letter.  In the case of Queen v, Rathbone, 2 Moody Cr. Cas, 242,
an inspector secretly put a letter prepared for the purpose, containing a sovereign,
among some letters which a letter-carrier suspected of dishonesty was about to
sort. The letter-carrier stole the sovereign,  Mr. Baron Gurney held that he
could not be convicted of stealing a post-letter, such ietter not having been put
in the post in the ordinary way, but was rightly convicted of larceny of the
sovereign laid as the property of the Postmaster-General.  This case was cone
sidered at a meeting of the judges at Michaelmas term, 1841, and they were
unanimously of the opinion that there could be no conviction for stealing the
post-letter, the statute only applying to letters sent in the ordinary way.  Itis
observable that this letter had apparently a genuine address, and also that it was
placed with the letters, all of which were in the custody of the post-office depart-
ment, and which it was the duty of the carrier to sort.  There can be no differ-
ence in principle between this case and Rapp's case.  In both cases the letters
were ‘nixes, that is, they were without mailable direction; in both cases they
must have gone to the dead-letter office. This statute was not made in con-
templation of letters of this character, It was made to protect the genuine mail
intended to be conveyed from one person to another. It was made to protect
the mail in which the people have an interest; not fictitious papers or packages
fixed up like the ‘nixe’ in the case before Judge . uman, or the *nixce’ in this
case. A letter to be conveyed by mail must have a sender and a receiver; a
a place from which it starts and a destination to which ‘¢ can be conveyed. We
can fully see, if this practice was permitted to stand as a part of the legalized
methods of trials of this character, how very great injustice might be done. It
would be possible for unscrupulous officers to prepare a trap which would
convict any man, however innocent. The accused should at least have the
privilege of showing, if he could, that the letter which he is charged to have
embezzled reached its destination. If it has no destination, this method of
defence is denifed him.,"—Albany Lasw fournal.
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1. Man. .. . C.C. sictings for motions, except in York, W,
D, Powell, sth O\, of Q B, 1818,
2. ‘T'ues ... Co, Court non-jury sittings, exe ot in York,
6. Sat.....Co, Court sittings tor motions, except Vrrk, end,
7. Sun.. ... 1gth Sundey fir er Trinity,  Henry Alcouk, rd
L.}, of .13, 180, )
8. Mon....Co, Court sdttings for matons, in York, hegin,
R. A, Harrison, tath G, ), of Q.B, 1875,

13 Sat..... Co. Court sittings for motions, in York, end,
Hattle of (Jueension, 1813, Lord Lyndhurat
died, 1863, w1, @

. 14 St soth Sunday aftes Frinity,

. Bnglish Law introduced into Up, Cinada, 1992,
18, ‘Thur. ., St Juke .. )
o1, Sun.. ..ot Sunday after Trinity, Daule of Trafalgar,

1803, -
23, Tues., .. Supieme Uourt of Canada sittings,  Lord Lans-
downe, Uity 18834,

28, Nun,. .. aznd Seadug aites Prinity, Simou and St Jude.

Reports.

SURRQGATE CASENS,

{Reported for the Canany Law Jotrnan]

SURROGATE COURT OF THE COUNTY
OF YORK.

CoNLl.. . CONLIN.

Cancellation of will, formes will does no? theye-

testament. The will in yuestion is produced
in court, but has the signatures of the testator
and the witnesses as well as the attestatica
clause torn off,  About the year 1876, Patrick
Conlin had a second will drawn ; but it appears
from the-evidence that this will was destroyed

- by the testator's instructions, with the intention
- of cancelling it. The evidence further shows

that the will of 1866 was in the testator’s pos-
session at the date of the destruction of the

i second will, and that he declared that this
© first will was the will which he intended should

remain a3 his last will and testament,
Evidence was also given to throw some

 light upon the mutilation of the will of 1866.
~ Itappears that Patrick Conlin had a son John,

© by the will of 1866,

who was dissipated, and who had been cut off
It is apparent that the

. contents of this will were known in the family.
“ Johnwas in guol at the date of his fathers
* death for non.payinent of 4 fine under a con-

~viction for drunkenness,

The fine was paid

s and he procured his liberty to attend his

- father's funeral,

Evidence of a number of

© witnesses wits given tn show statements made
- by John to the eftect that he had gained

by revtve - Declavation of infention and fm- . : . - :
, . torn off the signatures and seals, with a view

~to destroy his father's will. and so come in for
i a share of his father's estate, under the in-
¢ testacy, which he thought would follow the

plication have no offect - RSO0 o 1oy,

5. 24,

A made a will in 1866, In 1876 he made a
seeomd will after the passing of the Wills Act,
K, %, 0. ¢, 109, which applied to all wiils executed
after the st day of january, 1874, The will of
1876 revoked the will of 1866,  About 1880 A.

cellaned, amd expressing his intention to thereby
revive the will of 1866, which was still in his posses-
sion,

Held, that no will mode before 18t January, 1874,
and revoked after that date, could be revived by

that such revival must be effected by the Los evance
af the formalities prescribed by sec, 24, cap. 109,
.80,

Held, that the deceased died intestate,

establish will daied May 1oth, 1566,
Lash, Q.C., for next of kin and administratrix,
Matone, for infants,
{McDoveart, Co ], Foronto, Oct, 5
The facts fully appear in the judgment of
McDovaaLL, SURR, J.—This is a surrogate
issue tried at the February non-jury sittings
of the County Court. The plaintiffs are suing
to establish a will of their father, the late Patrick
Conlin, alleged to have been executed by him
on the 1oth May, 1866, as his last will and

. destruction of the will.

access to his father's papers. and deliberately

This statement or

. confession was sworn to as having been made

eaused the will of 1876 to he destroyed awima cain- shortly before his own death to his mother and

¢ sister,

The same statement was alto sworn

: to as Faving been made about the date of the
- funeral of his father, to his brother Philip

¢ Conlin,
any declaration of deceased or l){ implication, but ! yere aiso called, who swore that John had

- made similar

Two witnesses outside of the family

statements to them, These
statements alleged to have been made by John

o ! to the various witnesses were strenuousl
MeCarthy, ().C., for plintiffs, who seek to i ! Y

© objectedd to as Dbeing inadmissible, but 1

received the same (ns [ was trying the issue

: without a jury; subject to the abjection,

Upon the view which, under the authorities,
I am constrained to take of the law, it becomes
untiecessary to discuss the question of the
admissibility of these declarations of John, The
important guestion to be decided is, Supposing
the will of 1866 to be established as being
duly executed by the testator, and supposing
also the ‘presumption that he had mutilated
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the will himself with the intention of revokiny -
it is also’ rebutted, could the will in any case '

be considered in law as the last will and testa-
ment of Patrick Conlin?

The execution of a second will in 1876 |
admittedly revoked the will of 1866, Did the -
destruction of the second will arimo caneilandi,
accompanied by declarations which showed
that the testator supposed he had thoreby :

revived the will of 1866, effect that purpose?

CDitches and  Watvrcourses Aol - Right of

This point was not argued before me by

counsel except by a mere reference to sec, 7
of the Wills Act, and no authorities on he
point were submitted. [ have carefully looked
into the authorities, and I find the point ex-
pressly determined hy several English cuses,

In Dickinson v, Swatman, 4 Sw. & Tr. 205
(also reported), 6 Jur. N. 8, 831 (30 L. J. P
84), it was held under the English Wills Act
7 W IV, and 1 Viet. e 20, that where A,
had made a will in 1826, and another in 1851
inconsistent with the former, the destruction
of the latter with anfmo cancellandi, even when
the act (aa in this case) was accompanied by
statements that the deceased intended thereby
to revive the will of 1826, failed to doso. It
was expressly held that a2 will could anly be
revived in the manner pointed out by 7 Wi,
IV.and 1 Vict ¢ 26, and not by declarations
of the testator,

See also Cutto v, Grlbert, vy Moore P. C. C,
131, which decided upon somewhat similar
facts to those mentioned in the preceding case,
that the deceased died intestate.

In the Gaods of Steele, 1 L. R, P, & D, 595,
decides that since the passage of the Wills Act,
a will ‘cannot be revived by implication. The

© Watercourses Act ix entitled to his fer 3, when the

- tiff claimed for his services, and the defence

sections of our own Wills Act are upon this

point a transcript of the English statute, and
these decisions fully cover the point in dispute,

' be set aside.

To give effect to these decisions T must,
therefore, find the issues herein in fuvour of the -
defendants, and find that the said will of |
Patrick Conlin, dated 1oth May, 1866, is not ;

his last will and testament, and that the said -
* which the plaintiff is precluded from recover-

Fatrick Conlin died intestate,
With reference to the question of costs, as

the legal question upon which the case is now ! ;
‘s inadmissible as contradicting or varying
. the written contract, which must be taken as

decided, was fully disposed of by the cases |
have above referred to years before the litiga-

.

tion was commenced, | cannot allow them out

of the estate. 1 therefore direct the plain-
tiffs to pay the costs of all the defendants.

| conditional agreement, The defendants’ sol

DIVISTION COURTS,

{Reported for the Canana Law JoURNAL)

FOURTH DIVISION COURT OF THE
COUNTY OF ONTARIO,

SMITH o 'THE CORPORATION OF THE
VILLAGE OF CANNINGTON,

engineer to recover fees- Pavol evidence b
vary writlen contract  Hitness fees,

An engineer appointed under the Ditehes and

by-law appointing him is silent as o his rights, in
case his award is set aside.

Parol evidence, inconsistent with the by-law of
the corporation, of an agreement between members
thereof and the engincer that no fees were to be
charged by him in case of his award heing set aside,
is not admissible.

The Act applies tu all municipalities, but

Semble, ite powers should not be put in force
unless cleasdy applicable. or if (o do so would be
oppressive or inequitable, ot if the benefits ensuing
are nut of proportion to the cost of the work.

{DaArrNsLL, ), Whitby,

The plaintiff was the engineer appointed by
the defendants under the Ditches and Water.
courses Act.  He made an award in a certain
matter under the Act, which award was set
aside by the senior judge of the county, on the
ground, chiefly, that the provisions of the Act
did not apply to incorporated towns and
villages. ‘The by-law appointing the plaintiff
was silent as to his remuneration.  The plain-

set up was that there was an agreement be-
tween the plaintif and the reeve that there
should be no charge to the corporation in case
this or any award made by the plaintiff should

DARTNELL, JJ. -1t is not disputed that
the services performed by the defendant were
rendered, and were so rcndered under the
by-law, or that the amount claimed ($40) was
not excessive. The question for decision i3
whether there was any valid agreement under

ing the amount of his claim.

I think the evidence of such an agrecment

the Act, the resolution of appointment and the-
by-law. ‘The two latter were silent as to any’
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citor, before entering upon the defence. asked

the plaintiff whether there was any agreement :
between him and the council, or any member :
thereof, that in the event of his award being .

set aside or not sustained that he was not to

teceive any remuneration for his services, He
emphatically denied that there was any such
- conversation or-agreement. :

Upon opening the defence, it was proposed

to call the defendants’ reeve, to contradict the
I rejected this evidence, and further

plaintiff.
reflection bids me believe, rightly, on the
grounds: (1) That the defendants, having
asked the plaintiff his version of the defence
on 4 matter not atising out of his examination
in chief, were hound by his answer, and could
not call withesses to contradict him in that
respect, (2) That in any case it was parol
evidence to vary or contradict the contract in
writing,  (3) That no agreement with any
members of a corporation would bind the cor-
poration itseif; and (4) That such agreement,
even if proparly proved, would be void as
against public policy.

I'was and am of opinion that the plaintiff

is entitled to recover the amount claimed. As '

a guide in future applications, 1 feel con-
strained to say that 1 do not agree with the
learned senior judge that the Act does not
apply to incorporated towns and villages. |
have already otherwise ruled in former cases,
without any doubt: where so much of the out-
lying territory of such municipalities consists
of farming and cultivated land, to so construe
the Act would manifestly circumseribe its
intent and usefulness, Section 2 of the Act
enacts that every municipality shall appoint by
hy-law an engineer. This would be mweaning-
fess if towns and villages are without its scope,

It seems to e, however, that its provisions
and powers should be exercised with discretion,
and should not be applicd 1o cases where
oppressica or inequity would be the result.
In fact, | doubt much whether the Act would
apply to the circumstances under which this
award was made, being a case in which the
applicant sought and succeeded in charging
upon the owners of a large number of vacant

village lots the cost of his own house or cellar
drain, which wag of benefit to him alone, At the -
most, he should simply have been saved from .
the consequences of trespass in its construction, .
Judgment for the plaintiff for $40 and costs, 1 except so far a8 is herein otherwise provided,

Eavly Notes of Canadian Cases.

The plaintiff, on taxation, claimed, and was
: allowed by the clerk, his professional fee as
surveyor for attendance at court, The defend-
ants appenled. ’

DARTNELL, J.J. - -He cannot be allowed the
increased fee. He wasat court not as a profes-
signal, skilled, or expert witness, but simply to
‘prnve his claim like any ordinary witness,

Ea,rly Notes of Canadmn Caees.

SUPREME COURT OF CANADA.
[June 14.
KiakpreR o GARDNER,

Assigument for bencfit of creditors-- Creditor
disputing decd— Right to dividend thereafter.

Where a trader had assigned all his goods
in trust for the benefit of his creditors, one of
the creditors having obtained judgment against
such ussignor. scized some of the goods so
assigned, and on the trial of an interpleader
issue attacked the validity of the assignment,
The deed being sustained.

Held, affirming the judgment of the Court
of Appeal (14 Ont. App. R. 60), that such
creditor was not debarred by the said pro-
ceedings from participating in the benefits of
said assignnient and receiving his dividend
thereunder.

Appeal dismissed with costs,

MeCiellan, Q.C,, for the appellant.

MeCarthy, Q.C,, for the respondent.

[June 14.

Co A R o TOWNSHIP oFf CAMBRIDGE,

Municipal by-lnw—Voting on--Casting vote
of returning officer---R. 5. O. (1877) . 174,
£, 152, 299

Sec, 299 of ¢ 174 of the R. 8. O, (1877),
provides that in case of a vote being taken on
4 municipal by-law, the proceedings at the
poll and for and incidental to the same and the
purposes thereof, shall be the same, as nearly
as may be, as at municipal elections, and all
the provisions of secs, 116 to 189 inclusive of
the Act, so far as the same are applicable, and
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shall apply to the taking of votes at such poll, !
and to all matters incidental thereto.

And sec. 152, one of the sections relating to :
municipal elections so made applicable to the .
voting on a by-law, provides that “In case it
appears upon the casting up of the votes as .

aforesaid, that two or more candidates have
an equal number of votes, the clerk of the

" action, it was only against the K. and H. Rail.

municipality, whether otherwise qualified or !
not, shall, at the time he declares the result of !
the poll, give a vote for one or more of such |

candidates so as to decide the election.”

Held, affirming the judgment of the Court
of Appeal for Ontario (14 Ont. App. R, 299), .
that this section 152 is not applicable to the
case of a vote on a by-law, and the returning
officer in case of a tie on such voting cannot
give his vote in favour of the by-law,

Appeal dismissed with costs,

Chrysler, for the appellant,

O'Gara, Q.C., for the respondents,

. the proceedings should be the sime as on a
: reference by order of the court, and that there

~award on the merits, and as it was regolar on
Cits face refused to disturl it

" merits. but upheld the award & the defendants

| June 14. -

BICKFORD 7. CANADA SOUTHERN RAILWAY,
Contract for hive-
in purchase ratlway-— 4 ppeal.

B., the centractor for building the E, & H,
Railway, and, practically, the owner therenf,

" of Appeal, that the arbitrator was justified in

Rolling stock— Agreement
© therefor,

negotiated with the solicitor of the C. 8 R. -
for the sale to the latter of the E, & H. Rail- -

way when huilt,

While the negotiations were .

pending, B, went to California, and the agent, :

who looked after the affairs of the E, & H.

Railway in his absence, applied to the manager |
of the C. 8. R. for sume tolling stock to assist :

in its construction.

The manager of the |

i

C.S. R. was willing to supply the rolling stock |
on execution of the agreement for sale of the .

road, which was communicated to B.,, who
wrote a letter to the manager, in which the
following passage occurred:
cause our plan of handing over the road to
your company should necessarily fail, you may
equally depend on being paid full rates for the
use of engine and cars, and any other assist-
.ance or advantage you may have given Mr.
Farquier, the agent.”

The negntiations for the purchase of Bls
ratlway by the C. S, R, having fallen through,
an action was brought by the latter company
against B, and the E. & H. Railway for the

“If from any @

hire of the rolling stock, which was resisted by
B. on two grounds: one that the rolling stock
was supplied in pursuance of the negotiations
fur the sale of his road to the plaintiffy, which
had fallen through by no fault of B, and the
other, that if the plaintiffs had any right of

way, and not against him,

By consent of the parties, the matter wax
referred to the arbitration of a County Court
Judge, with a provision in the submission that

should be a right of appeal from the award as
under R, 8. O ¢ 50, 5. 189

The arbitrator gave an award in favour of
the plaintiffs; the Queen’s Bench Divisional
Court held that there was no appeal from the

the Court of
Appeal held that there was an appeal on the

then appeiled to the Supreme Court of Canada,
Held, affirming the judgment of the Court

awarding the amount he did to the plaintiffs,
and that B, as well as the company was liable

Appeal dismissed with costs,
MeCarthy, Q.C., and Neshitz, for appellants.
Catranach, for respondents.

| June 14,
HAMILTON.
Liability

HARVEY 7. BANK OF

Promissory wote  Now-negotiadle-

af wraker,

H., a director of a joint stock company,
signed, with other directors, a joint .md several
promissory note in favour of the cump,mv and
took security on a steamer of the company.
The note was, in forin, non-negotiable, but that
fact was not observed by the officials of the
Hamilton Bank, who discounted it and paid
over the proceeds to the company, H. knew
that the note way discounted, and before i fell -
due, he had, in writing, acknowledyed his li-
bility on it. In an action on the note by the
Hamilton Bank against H,, |

Held, affirming the judgmem of the Court
of Appeal, that although, in fact, the note was
not negotiable, the bank, in equity, was entitled
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to recover, it being shown that the note was
intended by the makers to have heen made
negotiable, and was issued by them as such,
but by mistake or inadvertence, it was not
exprussed to be payable to the order of the
payee,

Appeal dismissed with costs,

MeCarthy Q.G and Muir, for the appel.
lants, o

Robinson, Q.. and £ Martin for the
respondents,

DOWNIE 2. THE QUEEN,

Criminal appeal - Indictment for peviury-- 1
Leridence of special facts—Admissibility of.

D)., in answering farts ¢ ardivles, on the con

testation of i sedsie-arr?t or attachment, stated

among other things : ist, That he, D, owed
nothing for his board ; 2nd, that he, 1., from
ahout the beginning of 1880 to toward thetend

of the year 1881, had paid the board of one :

Fiancis, the rent of his room, and furnished
him with all the necessaries of life with scarcely

any exception : 3rd, that he, Francis, during |
all that time, 188c and 1881, had no means

of support whatever,

Being charged with perjury, in the assign-
ments of perjury, and in the negative aver-
ments, the words used by 12, in his answers,
were distinctly negatived in the terms in which
they were made.

At the trial, evidence was adduced and not
objected to at the time by D. to prove that be,
Francis, had paid to Downie in May or June,
1880, $42.00 for having boarded at his house in
the month of May, 1880; that he had paid his
hoard to Madam Duperrousel, and a part of
his board to Francis Larin, and was held liable
by the latter for part of his board during the
months of September and October, 1880; that
he was also held Huble for part of his hoard
at Mrs. Radford’s during the months of Janu-
ary, February and March, 1881, and by
Britain for having hoarded at the Victoria
Hotel in the months of April, May, June,
July and August, 1881; and also, that he,
I3, ha' recieved from Francis an order on
Benjamin Clements for $15, on account of
which Clement had paid him, D, $7.50 in No-
vember 1880,

Held, that wi-Jer the general terms of the

competent for the prosecution to prove such
special facts to establish the falsity of the
; answers given by D. in his answets on fusts ef
i wrticles, and therefore the conviction could not
i be set aside,

+ Appeal dismissed with costs.

WeCarthy, Q.C., for appellant.

‘Hail, Q.C.; for respondent,

THE CANADIAN Paci¥Ic RalLway o,
CHALIFOUX.

Roilway companivs—As carviers of passen-
yers-~ Measure of obligation as to latent
dejocts--Arts, 1053-1675—C. € P. Q.

Held, veversing the judgments of the coutts
below, that where the breuking of a rail is
. shown to be due to the severity of the climate
: and the suddenly great variation of the degrees
© of temperature, and not to any want of care or
. skill upon the part of the railway company in
- the selection, testing, laying and nse of such
- rail, the company is not liable in damages to
a passenger injured by the derailment of a
train through the breaking of such rail
Fournier, J., dissenting on the ground that asg
the accident was caused by a latent defect in
the rail in use, the company was responsible,

Appeal allowed with costs.

Absott, Q.C., for appellants,

Geafirion, Q.C,, for respondent.

ForsyYTH . BURY.

Judgment in licitation—Binding on parties to
£1-~Constitutionality aof an Act of Incorpora-
lon— When tts validily can be guestioned,
and by whom. .

The Island of Anticosti held in joint owner-
ship by a number of people, was sold by lici-
tation for $101,000. The report of distribution
allotted to respondent (plaintiff) $16,578.66 for
his share as owner of one-sixth of the island
acquired from the Island of Anticosti Com-
pany, who had previously acquired une-sixth
from Dame C. lLangan, widow of H. G
Forsyth,

The respondent's claim was disputed by the
appellant, the daughter and legal representa-
tive of Dame C. Langan, alleging that the sale

negative averments of the assignment, it was

by Mrs. C. Langan through her attorney, W.
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L.. ., of said one-sixth to the Anticosti Com-
pang was a nullity, because the Act incorpom-
ating the sland of Anticosti was wlira wives of
the Dominion Government, and that the sale
by W, L. F., as attorney for his mother, to
himself as representing the Anticosti Company,
was not valid,

The Anticosti Company was one of the
defendants in the action for licitation and the
appellant an intervening party ; no proceed-
ings were taken by respondent prior to judg-
ment attacking either the constitutionality of
the Island of Antieosti Company’s charter or
the =tatus of the plaintiff now respondent,

Held, affirming the judgment of the court
helow, Sir W. J. RiTcHIE, C.[., and GWYNNE,
], dissenting, that as the said Dame C.
Langan had herself recognised the existence
of the Company and as the appellant the legal
representative of Dame C, Langan, was a party
in the suit ordering the licitation of the pro-
perty, she, the appellant, could not nowon a
report of distribution raise the constitutional
question as to the validity of the Act of the
Dominion Parliament constituting the Coni-
pany, and was estopped from claiming the
right of setting aside a deed of sale for which
her mother had received good anrd valuable
consideration.

Kerr, Q.C,, for appellant,

Laflamme, Q.C., and Davidd, for respondent.

Appeal dismissed with costs.

Application for leave to appeal to the Privy
Council was refused, See Cunade (Fasette,
Vol. I1,, p. 418,

DEDRICK 2. ASHDOWN.

Chattel morigage —Power of sale— Exercise of
gossession of goods by mortgagor— Implied
“ovenant for— Covenant not to sell goods
Ordinary course of business.

1., a trader, being indebted to A., gave him
a chatte] mortgage of all his stock-in-trade
and business effects. The mortyage contained
a clause!amony others, to the effect that if the
mortgagor should attempt to sell or dispose
of, or in any way part with the possession of
the said goods and chattels, or to remove the
same from his business premises, the mort-

gagee might take possession of and sell them,

as in case of default in payment.

" execution, under which the sheriff' seized and
" sold the goods covered by the mortgage, The
* execution, was set aside by the court as being % |
_issued against good faith, and D. brought an

" his goods.

After the mortgage had heen given and
registered. A, obtained judgment in a suit
previously begun against D, and issued an

i i vy g

action of trespass, with a connt in trover, against
A. for the wrongful seizure and conversion of — 3
Upon the pleas of not guilty and :
not possessed, the defendant in such action
attempted to justify his entry and scizure of
the goods under the chattel mortgage, alleging
a breach of the covenant not to sell,
Held, 1. "That the terms of the chattel mon.
gage implied an agreement that the mortgagor
was to remain in possession of the gouods
mortgaged until defiudt, there being no express
provision to the contrary,
Held, 2. 'That selling or disposing of the
goods as in the above provision only meant
sales other than in the ordinary course of
business.
Held, 3. That the defendants acted in the
seizure and sale of the goods only under the
execution, and could not justify for the wrong.
ful seizure under the mortgage when the mornt.
gagor was guilty of no default,
Judgment of court below -4 Man. 1. R, 13y
reversed,
Appeal allowed with costs,
Fooart, Q.C. for appeliant
Rooinson, Q.C. tor respondent,

et e

R 2T

{June 14,

MERCHANTS MARINE INSURANCw Co., o
BARNS,

Merine tnsouvance  fntevest insuved- Nod div-
closed when policy Essied  Right 1o clatvn o
------ Notice of abundonment — Awuthority fo
geve,

B, & Coo part owners of the hargque 1.,
cabled to V., managing owner at St Tohn,
N.By “lnsure hull o . 0 onoouwr aceount”
The application tade by V' stated that “in- - -
surance is wanted by H, B. & Co., on gecount
of themselves,” and the policy issued thereon
insured the bargue *on account of whom it~
may concern.”  The barque being lost, notice
of ahandomment was given to the insurers by |
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who owned eight shares in the barque, claimed
the insurance on behall of themselves and
other owners whom they represented, being
twenty shares in all. '

Held, that the insurers were not relieved on
account of the valpe insured not being dis- -
closed at the time of effecting the insurance,

Held, also, that V., had authority to give

“the notice of abandonment under his authority

to insure,

Appeal dismissed with costs,

Weldon, Q.C..and . 4. Palwer, for the
appellants,

1. & Forbes, for the respoudents.

{June i4.
JOHN w1 THE QUEEN,
Criminal bew Rape - Dudictment- Conone-
ton pov assiealt with fifeat {o conumit.

An indictment for rape charged the prisoner
“violently and feloniously did make an assault
ot her, the said R., then violently and against
her will, feloniously did ravish and carnally
know against the form,” ete,

Held, affirming the judgment of the court
below on writ of error, that on this indictment
the prisoner could be convicted of assault with
intent to commit rape.

Appeal dismissed with costs,

Knobinson, Q.C., for the appellant,

D HeMichae!, Q.C, for the respondent

SUPREME COURT OF JUDICATURE
FOR ONTARIO

COURT OF APPEAL

MEan 2. O'KEEFE,

Dartuership - Dissolution — Expulsion of
wcembers of firm- Good-zoill, vigrd to fuer
chase-money paid for.

J. Ho M, entered into partnership with the -
defendant in the business of maltsters and -
brewers, contributing the sum of $1.4.071.80,
#s his share of the capital stock ; and he and ;
the defendant H., each puid to the defendant, -
O'K., $12,500 for his good-will in the busi-
ness, .

Qne of the stipulations in the partwership |
articles was {No. 3) to the effect that any of the |

Canadian Cases. 503

partners improperly dealing with the moneys
or assets of the partnership should be Hable to
expulsion from the firm by a simple notice
fromn the others or other of them to the effect
that the partnership was at an end, in which
case the partner so acting improperly shouid
not have any elaim for good-will in the part-
nership,

Itowas clearly shown that J. H. M., during
the period which the partnership had been in
existence (about seventeen months), had been
in the habit of lending the funds of the firm to
his friends, and otherwise so improperly deal.
g therewith as o have fully justified his
pirtners in giving notice expelling him from
the parthership. Instead of doing so, however,
they veibally notified him that their partner-
ship must cease, and then with him signed
a nhotice, which was duly published, that the
partnership was dissolved by mutual consent.

1. H. M. at the same time executed a
wansfer of all his interest in the partnership
business to his mother, the plaintiff, and she
sued for the price paid by him to ('K, for the
gond-will,

The Conmmon Pleas Division [CAMERON,
C.J. dissenting) held the plaintiff entitled to
recover the sum so paid; and an appeal from
such finding was, owing to an equal division
of the judges of this court, dismissed with
Costs,

Fr Haaoarey, CLOG and  Osler, LA,
while agrecing with the other members of the
coutt that the dissolution had not been effected
by the explusion of J. H. M. under the 3rd
clausen the most plaintiff is entitled to is a
reference to inquire what was the value of the
goud-will of J. H. M. in the partnership,

HIGH COURT OF JUSTICE FOR
ONTARIO.

Practice.

Mr. Dalton, ] |Sept. 14.

OLLFIELD 270 BARBOUR.

Sinder of parties—Summary application

tn action,
Four mechanics worked with a contractor
for wages upon two buildings owned by differ.
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ent persons, and each registered a lien for his

services on both the buildings against the !

contractor and against both the properties on
which they worked, and against both the
owners, each lien being for the amount of the

whole wages claimed in respect of service as |

to both properiies

i

All four joined in uvne |

action against the contractor and the two :

owners to enforce their lirns,

tractor the mechanics’ liens and writ of |

summons were set aside.
Altan 3McNabb, for the plaintiff,
W. Davidson, for the defendant Barhour.

Boyd, C.] {Sept. 19,

DONEGAN 2. SHORT,

Arrest — Ca. ve.—Breack of promise--State-
ment of damage—Corroboration—Discharge
af defendant,

In an action for breach of promise of mar-

riage the defendant was arrested under a ca.
re., the order for which was granted upon an

 Aryest—Order for ca. sa.~Powoers of County

~ action of the High Court.

affidavit which did not swear to any amount of :
damage. Upon a motion to discharge the |

defendant from the custody of his bail. he

denied the promise of his marriage, and the :
plaintiff filed no-affidavit corroborating her :
own. The intent of the defendant to Jeave °
the country rested on alleged admissions mmade

by the defendant to the plaintiff, which he
denied, and he also brought forward a strong
fact against his likelihood to abscond from the
province,

Held, that under these circumstances the
defendant should be discharged, and the bail
bond delivered up to be cancelled.

Middleton, for the plaintiff.

W. M. Douglas, for the defendant,

Armour, C. }.] [Sept, 20.

Re ONTARIO FARMERS Suepiy Co, AND
ONTARIO AND Quingc R, W, C
Railtway - Land— Time—51 Viel, ¢ 29, s

164 (D.). .
In the computation of the ten days’ previous

notice necessary to be given under §i Vict. c.
29, 6. 164 (D.), to obtuin a warrant for the pos-

Upon a summary application by the con- | Armour, C. J.]

session of lands by a railway company, the day

of the service of the notice, and the day upon

which the apwlication for the warrant is made,

must both be excluded.
MeMurchy, for the applicant.
S, M. Jareis, contra,

[Sept. a1,
WATERHOUSE 22, MCVELGH,

Court judge-- Power of judge tn court to re-
scind vrde.,
The judge of & County Court has no power,
cither as such judge or as local judge of the
High Court, to order the issue of a o, se. inan

Cochrane Manufacluring Co. v. Lamon, 11
P, R 3510 followed.

A judge of the High Court, sitting in “single
court,” has power to set aside an order of
a county judge for a ca, sa.

S MeCarthy, for the plaintiff.

Hewson and Plavton, for the defendant,

Rose, J.] [Sept. 21.

COLTER 7. MCPHERSON,

Discovery  Malicious  prosecution—. Investi-
guiion of vansaetions betwecn plaintiff and
a this{ person—Action for damages.

The statement of claim set out two causes
of action,

1. Falsely and maliciously, and without
reasonable and probable cause preferring a
charge of perjury.

2. Falsely,etc, preferring a charge of obtain-
ing a valuable security by false pretences.

The defence averred that the plaintiff and
one Jones conspired together to obtain two
promissory notes from defendant by false pre-
tences; that the plaintifi’ first visited the
defendant, and by fraud and falsehood, in-
duced him to enter into a contract to purchase
certain hayforks, and that Jones followed him
in course of time in pursuance of their fraudu-
lent scheme, and by fraud and falsehood and
false pretences.obtained the notes,

Held, that upon examination of the plaintiff
for discovery, the defendant should be per-
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Law Students' Department.

mitted to inquire into the dealings between ;

the plaintifft and Jones fully and freely to

'

ascertain whether Jones and the plaintiff were |
acting in concert. and whether any false pre. |
tence made by Jones was in fact a false pre- :
tence by the plaintiff, and for this purpose -
might investigate all sales of forks made by °
plaintiff or fones or ¢ither of them under any :

" agreement or arrangement, and the history of \ Costs, securt 1y for—Garnishing matler—fvi

all notes received in carrying out such sales,

and of all entries in the plaintifi*s bill-books

and all other books relating to such transac. | : JICE
" and a garnishee as to the liability of the latter

tion, :
Oster, Q.C., for the plaintiff,
Ermatinger, Q.C,, for the defendant,

Mr. Dalton. |
BRODERICK o BROATCH,

[Sept. 22.

~—{rregularity.

Held, that the plaintif’s claim was prior to
that of Rogers. . :

C. Miliar, for Rogers,

Hoyles, for the plaintiff.

Fergusoy, J.} [Sept. 26.

- Epwarbps oo KEDWARDS,

dence of residence oul of jurisaiction,

In an issue between a judgment creditor

to the judgment debtor,
Held, that there was power to order security

" for costs ; hut

Held, that the refusal of the solicitor for the

- judgment creditor to disclose his client’s place
- of abode, was not sufficient evidence of his

Where the statement of defence was filed on .

the last day for giving notice of trial for the
Belleville Assizes, and a joinder of issue and

jury notice were filed on the same day, but after :

the filing of the defence.

Held, that the service of notice of trial with
the joinder and jury notice, on the same day
before the filing of the defence, was not an
irregularity.

Affirmed by ARMGUR, C.},, September 25th.

Mahoney, for the plaintiff.

W. H. Blake, for the defendant,

Ferguson, J.}
CoLk v HaLL,

Mechanics' lien— Priovity-- Faecution creditoy
-=Con, Rule 137,

The plaintiff registered a mechanics’ lien on
the 29th October, 1887, and commenced his
action to enforce it on the 3oth November,
1887,

Judygment was obtained on the 14th May,
1888, and on the reference therein ordered,
the Master in Ordinary by an order of the
218t August, 1888, made one Rogers, an execu-
tion creditor whose writ had been placed in
the sherif’s hands on the 3rd Noveniber, 1887,
a party defendant in his office as & subsequent
incumbrancer. On appeal by Rogers under
Con, Rule 129,

[Sept. 24, :

) ) L . ., ¢ living out of the jurisdiction to support an
Notice of trinl—Sevvice of bejore difence fited ' 4. o security for costs.

£, R. Cameron, for the judgment creditor,

Shepley, for the garnishees.

Law Students’ Department.

THE following papers were set at the Law
Society Examination before Trinity Term,
1888,

FIRST INTERMEDIATE,
REAL PROPEKRTY,

1. What was the decision in Taltarum’s
case, and what was its effect?

2. What is the difference between a term of
years and an estate in fee simple? Explain
fully.

3 How was a mortgage regarded at com-
mon law, and how in equity? s there any
difference now? Why? )

4. What is the rule in Shelley's case? Give
an example of its application.

5. For how long a period must a vendor of
land show title ?

6. What is an estate tail?

7. What is meant by an estate in dower,
and what by an cstate by the courtesy ¢

Ssrr’s CoMMoN Law,

1. What is the law in regard to the liaBility
of a tenant of premises whicli are destroyed
by fire?




506

The Canada lLaw Journa..

October 16, 18RS,

2. What are the respective rights of the !
creditors of a firm, and the creditors of one of |
the partners, as regards payment of their |
debts out of the effects of the firm, and of the !
; Why?

partner respectively ?

3. What is the legal relation and responsi-
bitity of a banker to his customer in regard to
money deposited in the bank by the custo-
' ! authority under seal ?

mer? . . :

4. Explain the duty and responsibility of a
person who employs a carrier to convey a
dangerous article,

5. Explain the difference between a penally
and lguidated damages.

6. What will consticute prim i facie proof of
the due receipt of u'letter?

7. Explain the meaning of ewsemvent, and
give an example,

Equity.

1. Define a trust. Into what different heads
are they divided ?

2. Explain the maxim : Equality is equity,
and illustrate,

3. A mortgagor, at the time of the principal
becoming due, pays the same to the mort-
gagee's solicitor, to whom he has been in the
habit of paying the interest: the s.'.citor
appropriates che money to his own use, On
whom will the loss fall, and why?

4. Explain the doctrine of
When does it usually occur ?

5. State the rules as to the appropriation of
payments hetween debtor and creditor.

satisfaction.

6. A trastee, resident in Toronto, has oc-
casion to forward a sum of maney to a co- !
trustee living in Winnipeg @ the latter appro-

priates the money. Is the Toronto trustee
liable?. Explain the general law.
the sale of lands and chattels respectively.

CONTRACTS —STATUTES.
1. State the characteristics of (Oéligution,

2. What are the different modes whereby a |

contract is discharged? Distinguish them.

3. Distinguish assigmadiiity from megotia-
sttty

4. A and B agree with C to buy a Patent
Right if-D approves of the Patent. A, B
and C sign an ~greement under seal, whereby
A and B agre. - sell and C agrees to huy

- days after date,

¢ relating to land are required to be in writ

cannot be limited on a use ?

in fee, in tail, and for lye, in regard to the

7. Explain the general law as to the enforce- -
ment by specific performance of contracts for
! person justified in arresting another without a
i warrant?

the right, nothing being said in the docuinent
about I)s approval, How far is evidence
allowed on A and B’s behalf to show that
they are not liable, D not having approved}

5. What is the effect of illegality on a con.
tract ?
6. In what cases does an agent requirc an 3

7. A promissory note is made on 2nd May,
1888, at three months.  On the and August,
1888, a rencwal note is made, payable ten
On what day is the rencwal
note duc?

REAL PROPERTY.
. Honours.
1. What agreements and other instruments

ing?
2. What leases must be under seal in order
to be valid ?
3 What is meant by a general occupant,
and what by a special occupant ?
4. What were the principal charges made in
the law of descent by the Statute of Victoria?
5. What significance had the word “grunt”
in a conveyance, and how has it been affected
by Statute ?
6. Of what use are recitals in deeds more
than twenty years old? Why?
7. What is meant by saying that a use

SMITH'S COMMON Law.

Honours.
1. What is the difference between .tenants

right to commit wasie ?
2. Under what circumstances is a private .

3. What is the law as to the privilege of
speeches in Parfiament and at public meelings,
and of reports of such speeches in public -
newspapers ?

4 Define who are legdtimate children.

5. Explain the difference between fac/ors
and brokers?

6. State the exceptions to the rule which ex-
cludes Aearsay evidence. .

7. Define dormant pariner and somingd:
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Miscellaneouns,

gartner and explain the difference, if any,
between them in regard to their liability on
the contracts of the firm, ‘

Equiry.,
Honowrs, .
1. What is meant by theterm * Marshalling

- of Assets ??  What, if-any, distinction is there

with respect to the same in regard to private
bequests, und those to a charity?

2. Define the equitable doctrine of election,

and give an example,
3 A makes a mortgage to B for $1,000,
with interest at five per cent.

|
|
I
|
!

]

A demands back his $1,000. B refuses to
return the money. Can A compel him to
return it? Why?

4. “An executed contract cainot be dis-
charged by a parol waiver.” Why? What
exception ?

5. When a contract is broken and action is

" brodght upon it, how can we arrive at the

A proviso is °

inserted in the mortgage to the effect that if :

the interest be not punctually paid seven per ! it : ! !
. but it is made according to instructions. Then

cent. shall he charged.
such proviso.

4. Are there any cases in which mere in-
adequacy of consideration will constitute a
ground for avoiding a contract?

§. Define mistake, and distinguish between

Explain the effect of

A refuses to take it

amount which the plaintiff, if successful, ought
to recover ?

6. If the direct object of the partiesto a
contract is unlawful, but their intention inno-
cent, how far is the contract void ?

7. A verbally orders from a cabinet-maker
a cabinet to cost $40. At thetinse the agree-
ment is made no such cabinet is in existence,

What defence has A to

. an action by the cabinet-maker ?

If s0, what ? .

the relief yranted in cases of mistake of law -

and mistake of fact respectively.

6. ‘T'o what extent does the lien of a solicitor , Lo e
¢ custem for judges when on circuit, in Scot-

. land, to march in procession with the muni-
- cipal authorities to the kirk on Sunday. Lord
» Cockburn, in his diary, relates that when Lord

on the deeds, hooks and papers of his client
extend ?

7. A, knowing that therc is a valuable coal
mine on B's farm, enters into a hinding con-

tract with him for the purchase of the same at - A Ko .
© first time, he went to hear his friend, \he pious

the ordinary agricultural value. B at the
time is ignorant of the existence of the mine,
but after the contract is siyned discovers it,
and secks to have the contract set aside.
Can he succeed?  Explain,

CONTRACTS  STATUTES,
Honours.

sewing machines at a cerain price. B hy
letter accepts the offer. s A bound to deliver
the sewing machines?  If not, why not?

2. A sells B a piece of plate. The plate is
marked with the Hall Mark, but A knows it
is not sterling silver. B pays for the plate as
if it were sterling silver. He afterwards finds
he has an inferior article. 1s A liable?
Why?

3 A puts $1,000 to B's credit in order that
B, on the strength of this fictitious credit, may
get goods from C, the understanding being
that as soon'as the goods are got the $1,000
will be returned. Before B obtains the goods

_and venerable Dr. Drown, preach.

Miscellaneous.

SLIGHTLY PERSONAL. ~1t used to be the

Moncrieff was at Glasgow, judicially, for the

He was

* unwigged, but perfectly well known in the

. congregation,

: neither regarded man.”

1. A offers I} by letter a certain number of " nounced his text when the turning of all heads

The minister was not dream-
ing of this judge, or of circuits, or any modern
thinyg of the kind, but his text began : “ There
was in a city a judge, which feared not God,
He had only an.

made him see the learned lord, and he could
hardly proceed for confusion and horror,  ~

NEw Law Books —The Blackstone Pub-
lishing Company, as a result of their enter-
prise in publishing law books at low rates,
have sold 240,000 volumes of their first and
second series in two years. To those who do
not wish to duplicate their libraries, they now
offer the privilege of selecting twelve or more
volumes from the first and second series at
the yearly rates. The third series will. com-
mence on December 1st, 1888, A partial list
of the books recommended by the general
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editor for reprinting has been received. It
contains many costly works, At least four
volumes by Amcrican authors will be pub-
lished in the coming series. All the books .
reprinted’will he from the very latest editions,

LYPrELL’S LiviNGg Avk.--The numbers of
The Living Agefor the weeks ending Septem-
ber 29th and October 6th contain Chaucer and :
the Italian Renaissance, Viucteenth Century
My Treaswe, Blackwood's Magasine : A
Winter in Syria, Contemporary Rewew, John
Ward, Preacher, by Archdeacon Farrar, Lony-
man's Magazine; Mr. Forster and lreland, !
Hlackwood; The Services of Catholic Mis.
sionaries in the East to Natural Science,
Nature; Admiral Coligny, Quarterly Review.
The Glorified Spinster, Wacmillan's Waga-
gine and The Spectutor; Military Genius, by |
Lord Wolseley, Fortnightly Revieno,; Reenl-
lections of Mr. Forster, Naféon/ Revirw.
An Artist on Tour, St Jamey's tGaszelte; The
C :ntral-Asian  Railway, Spectator: Shake-
speare and Modern“Isms,” S2 _frvnes's (Gasette;
Cornish Customs of To-day, Helcome; the i
conclusion of “ Nat,” and poetry and miscel- |
lany. A new volume began October 1st. For
fifty-two numbers of sixty-four large pages
each {or more than 3,300 pages a year) the
subscription price ($8) is low; while for $10.50
the publishers offer to send any one of the
American $4.00 monthlies or weeklies with
The Living Age for a year, both postpaid.
Littell & Co., Boston,.are the publishers,

LOOK TO THE DRAINS!

Worldly Solicitor (seliloguizes). --Confound
old Capel Court! Why can’t he let the mat.
ter stand till the * Long " is over ? making me
come up specially from Eastbourne. | had
half a mind to tell him to go to —-

Quiller.— Mr. Capel Court, sir!

W. S.—Ah! my dear sir, and how are you?
Better, I sincerely trust.

Mr. C. C.-—Tharks, yes, and my wife and .
daughter are, I am thankful to say, better; and -
now, sir, I mean to make it hot—very hot, sir .
~for that rascal who let me that house—- |

W. S.—-Stay, stay; you must remember that ;
at present | am scarcely in possession of the
facts, :

i
{
i
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_ state- simply disgraceful state. My poor wife
i and daughter were attacked, as you know, by
i typhoid fever, | had to send them away to

. say they are now recovering. | then had the
. place inspected by a sanitary engineer; and

b oower pager).

Mr. C. G-l rue, quite true.  Yes, yes; no
doubt you wondered at my conduct, dragging
you up from Easthourne, and coming down
from Scotland myself. Well, you remember
the house | took last season in Kensington—

W. S, — Certainly.  Did I not have the
pleasure of dining with you there once or
twice 7 3

Mr. C, Co~Why, of course you did,  Well, /_-Jf:’ |
sir. that house was a cesspool, a poison trap, |
a- -a—well, the drains were in a disgraceful

L

i

my place in Scotland, and | am pleased to

here is his vreport.  Read it, siv. vead it (hands

g s g

W. 8. - -Truly a bad condition of affairs —as
hact as can be, :

Mr. C. C.—~And when [ ook the house—
vou know I am very fidgety about drains—I
made the most particular inquiries, and the
scoundrel -

W, S.—Landlord, my dear sir, landlord.

Mr. C. C.—No, sir, scoundrel ! scoundrel!
he distinctly told me that he recently spent
£40 on the drains, and that he could confi-
dently think his house was the best drained
house in Kensington., Now look at that
report : the drains are simply brick drains,
they are defective, the soil is saturated with
sewage.  On my own responsibility I sent
him a copy of this report, and said that |
should at once take steps to expnse his fraud.
And--

W. S.—Pardon me. Did he reply?

Mr, €. C.—Oh yes, he answered my letter
with the coolest possible impudence—

W. §8.-~Have you that letter?

Mr, C. C.—Yes—-here it is (hands it over).

W, S.---Ah! says he lived there himself for
twn years—Kknew they were brick drains, spent
the money in having them put in order, and |
had reasonable grounds for helieving, and did 3
honestly believe, they were in good order; 3
expresses deep sympathy with you in youf.
trouble, but declines to consider himself ©
blame. Hum! Ah! Well, did you answer-
this?

Mr, C. C.—-Answer it7 Why, of courst§:
did. 11 said=—-

Syl oy i e
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W. 8. -Quite so, quite 50! Did be answer?

Mr C. C - There is his reply. It adds
insult to injury.

W. S, (reads). - Again expresses sorrow and
sympathy - yes, yes, declines to consider
himself Hable—having sympathy with you in
your trouble, does not desire that you should
have more ~eh? what? advises you to read

. the 7imes. more regulaly —refers vou to a

case. recent. quite recent, end of July. in
which dispute almest similar, and the Appeal
Judges held that the landlord was not liable
simply tells you this owt of feelings of kind-
liness, and carnestly advises you to consult
your lawyer.

Mr, € G There! What do vou say to
that? s it true that there has been such an
infamous  such a disgracefu] decision ®

W. 5. - Oh yes, quite true,
decision  given
Rings
July- here-- stay
July

1

He refers woa
by the Court of Appeal

ah! here it is, p. 711, 25th
Lutler v, Goundry, Y., the facts yuite

Miscellaneous.

tion. I am rightin thinking that you tonk the
house for the season furnished ¥

Mr. C. €. Certainly. certainly. Had |
taken a lease 1 should have sought your ad.
vice.  As T only took the house for six months,

furnished, T allowed the house agent to carry

the hatter through. .
W. S, Then, my dear sir. we are all right.
- will bring an action against him for dam-
.e» for breach of an implied warranty that
the house was reasonabiy fit for habitation,
Mr € C. But can we do that ?
W. N Certainly.  When a man lets a

+ furnished house there is such » warranty, and

Quiller, the 7imes law Reports for -

similar  the statement, Lord Justice Lindley :
said, wits *“in fact untrue, but was honestly :

made.” That being so there could not be said
to be friaud or misrepresentation.

Mr, C. G- -What, sir! do you miean to say
that I may safely make a false statement if |
simply think it to be true ?

W. 5, Most certainly.  You are not mak-

that will, it has been decided by 1 well-known
case, Wilson v, Fisch Hatton, cover defects in
druins,

Mr CoCo Al bt then he wili be abile o
siv he dide’t know of the defect,

WS That in this case will be no defence.

Mr. €€ Well, well, no doubt you are
right, only-

W. S One moment. When you sue for
damages for nidsrepresentation you bhave to
prove knowledge,  When vou sue for breach

- of warranty, whether the man knows or does

ing & misrepresentation if you think you are

telling the truth.

Mre C.€C.- And bow the devil -pardon me -

how is any one to know what | #hink?
W. S Question of evidence simply.  In-
ward thoughts are indicated by outward acts.

©on whether the house is furpished or

Your bndlord, you see, o#7¢ have the drains
seen to: they worked well #en: be lived there

himself, and did not have fever: clearly he
was  justified in thinking  his
drained - -

house  well

Mr C.Co-Then  are You - are you going
W advise me that | have no remedy against
him at all. that—

W.5. Na, no, my denr sir, wait 2 moment,

The gentleman, it is true, reads his Z¥mes -

diligently, and evidently relies on his legal

truth of the old saying, that # man who is his
own lawyer has a fool for his client. He will
soon find this out when he is driven to scek
his lawyer's assistance, Answer me one gues-

not know is inimaterial,

M, CoCo Oh! really ! Then supposing
the house had been wntirnished. why could
we not hive sued for warranty ?

W. S Because on the letting of an an-
feradsfed house there ts no wirranty, so that
vou ean only sue for misrepresentation. Qn
the letting of & furnished house there is a
witrranty that it is reasonably fit for habitation,

Mr. CoC Then the whole guestion turns
un-
furnished ¥

W. 5, Quite 5o, That is #e point, .

Mr, C.Co- Youre quite certain about all
this ?

WL 8. Perfeatly centain, my dear sir, per.
fectly certain,

Me CoC0 And supposing n man's wifs: ..d
daughter vatch typhoid fever in a house, why
should his right of action depend on the pre.
sence or absence of furniture?  The drains

" give them the typhoid fever, not the furniture.
knowledge : but we shall prove to him the -

i'

W. 8. —Really, my dear Mr. Capel Court,

" you must put that cenundrum to the Bench,

Mr, C.C.--Well there! Never fnind, the law
scems intensely stupid on this point. How-
ever, according to you ! shall be able 10 mulct
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this rascal in damages, so I won't quarrel with
it—take the necessary steps, And now, when
are you coming to Scotland? Next week, you
promised.

W. 8,—It will be next week, May I write
fixing the day?

Mr, C. C.—Certainly ; good-bye,  You re-
turn to Eastbourne ? *

- W §,~—VYes, till next week. Good-bye,

W, 8. (soliloguises ) —~That's very true; the
drains give them fever, not the furniture-- that
Capel Court’s no fou.—yes, it's a curious rule
of law.-~Zaw Noles.

Appointments to Office.

ONTARIO.
Mastor oF TITLES,
District of Algoma,

Hon, Walter McCrea, of Sault Ste. Marie,
iocal Master of Titles for the District of
Algoma, wrce H. C. Hamilton, resigned,

POLICE MAGISTRATH.

Grenville,

F. A, Tallman, of Merrickville, Police
Magistrate in and for the village of Merrick-
ville.

DivisioN CourT CLERKS.

Hastings,
H. Ashley, of Belleville, Clerk of the First
Division Court of the County of Hastings,
wvice R, C. Hulme, removed from office.

Wellington.
L. R, Adams, of Drayton, Clerk of the
Seventh  Division Court of the County of
Wellington, wive Geo, Alian, deceased.

Divisiornr CoURT BAILIFF.

District of Thunder Bay.
G. Donovan, of Port Arthur, Bailiff of the
First and Third Division Courts of the
District of Thunder Bay.

QUEBEC.
PUISNR JUDCE OF QUEEN'S BENCH.

Joseph G. Bossd, of the City of Quebec,
Puisne Judge of the Court of Queen's Bench
in the Province of Quebec, w2 How Samuel
C. Monk resigned.

: or proper Certificate of his having received

Law Society of Upper Canada.

CURRICULUM,

I, A Graduate in the l-‘ncult?-' of Arts, in
any University in Her Majesty's Dominions
empowered to grant such Degrees, shall be
entitled to admission on the Books of the
Society as a Student-at-law, upon conforming.
with Clause four of this curriculum, and pre.
senting {in person) to Convocition his Diploma

his Degree, without further examination by
the Socicty.
2. A Student of any University 1 the Pro.
vince of Ontarin, who shall present (n perc-n)
a Certificate of having passed, within four
years of his application, an cxamination in the
subjects prescribed in this Curriculum for the
Student-at-law Fxamination, shall be cntitled
to admission on the Books of the Societyasa
Student-at-law, or passed as an Articled Clerk
(as the case may beg)on conforming with Clause
four of this Curriculum, without any further
examination by the Socizty,
3. Every nther Candidate for admission to
the Society as a Student-at-law, ¢ 10 be passed
as an Articled Clerk, must pass a satisfactory
examination in the subjects and books pre-
scribed for such examination, and conform
with Clause four of this Curriculum.
4. Every Candidate for admission as a Sty
dent-at-lnw or Articled Clerk, shall file with
the Secretary, four weeks before the Ternin
which he intends to come up, a Notice (o8
prescribed form), signed by a Bencher, and
pay $1 fee; and on or before the day of pres- |
sentation or examination file with the Secre:
ta?:. a petition, and a presentation signed by
a Barrister (forms prescribed) and pay pre
scribed fee, :
§. The Law Society Terms are as follows s
Hilary Term, first Mondny in Februath,
lasting two weeks. .
Easter Term, third Monday in May, lasting .
thrae weeks.
Trinity Term, first Monday in Septembf
lasting two weeks. R

A1

D A T




rs, i
inions
all be
of the
rining
d pre.
ploma
cived
m by

s Pro.
1° ")

four
in the
ot the
ititled
vasa
Clerk
lause
srther

oh to
nssed
ctory

pre-

form

Stu-
with
m in
{on
and

pre:

b cre-,

LR AN

A T

-

3
R
)
A

QOctoher 16, 1888,

Law Society of Upper Canada.

511

o

Michaelmas Term, third Monday in Novem-
ber, lasting three weeks.

6. ‘The Primary Examinations for Students.
at-law and Articled Clerks will begin on the
third Tuesday before Hilary, Enster, Trinity,
and Michaelmas Terms. :

», Graduates and Matriculants of Unives

eates on the third Thursday before each Term
at 11 Lo v

8. Graduatesof Universities who have given
due nntice for Easter Term, but have not ob-
tained their Diplomas in time for presentation

_ production of their Diplomas and the payment

of their fees, be admitted on the last Tuesday
in June of the same year.

his service by affidavit and certificat~ up to

_ the day on which he makes his affidavit, and

file supplemental affidavits and certificates with

~ the Secretary on the expiration of his term of
service,

19. In computation of time entitling Stu-

Matr 'nivel " dents or Articled Clerks to pass examinations
sitics will present their Diplomas and Certifi-

to be called to the Bar or receive Certificates
of Fitness, Exrminations passed before or

. during Term shall be construed as passed at

the actual date of the Examination, or as of
the first day of Term, whichever shall be most

. favourable to the Student or Clerk, and all
on the proper day hefore Term, may, upon the -

g. The First Intermediate Examination will .

begin on the second Tuesday before each Term
atgan, Oral on the Wednesday at 2 pam,
to. The Secen-l Intermediate Fxamination

will hegin on the . econd Thursday before cach

Tern at g aum, Oral on the Friday at 2 pom.

11, The Solicitors’ Examination will begin
on the Tuesday next before each Term at 9
am. Oral on the Thursday at 2,30 pan,

on the Wednesday next before each Tern
g Orad on the Thursday at 2.30 p.m.
13 Articles and assignments must not be

Students entered on the books of the Society
during any Term, shall be deemed to have
been s0 entered on the first day of the Term,

20. Candidates for call to the Bar must give
notice signed by & Bencher, during he prece-
ding Term,

21, Candidates for Call or Certificate of
Fitness ave reyuired to file with the Secretary
their papers, and pay their fees, on or before
the third Satyrday beforc Term.  Any Candi-
date failing to do so will be required to put in

. & special petition, and pay an additional fee
of $2.
12, The Barristers’ Examination will begin -

22, No information can be given as to marks

obtained at Examinations,

sent to the Secretary of the Law Society, but
must be filed with the Registrir of the Queen’s

Bench or Common Pleas Divisions within
three months from date of execution. uther-

wise term of service will date from date of © D ! e
i . Student’s Admission Fee........ e

filing.

14 Full term of five years, or, in the case -
of Graduates, of three years, under articles
must be served before Certificates of Fitness .

can b granted,

15. Service under Articles is effectual only
after the Primary Exam’aation has been passed,

16. A Student-at-lr . is required to pass the
First Intermediate Examination in his third
year, and the Sccond Intermediate in his fourth
rear, unless a Geaduate, in which case the
irst shall be in his second year, and his
Second in the first seven months of his third
vear, .

17 AnArticled Cierk is required to pass his
First Intermediate Examination in the year
next but two before his Final Examination,
and his Second Intermediate Examination in
the year next but one before his Final Exam-
nation, unless he has already passed these
examinations during his Clerkship as a Stu-
dent-at-law.  One year must elupse between
the First and Second Intermediate Examina-
tion, and nne year between the Second Inter-
mediate und Final Examination. except under
special circumstances, such as continued illness
or failure to énass the Examinations, when ap-
plication to Convocation may be made by peti-
tion,  Fee with petition, $a.

18 When the time of an Articled Clerk ex-
pires between the third Satusday before Term,

-and the last day of the Term, he should prove

23. An Intermediate Certificate is not taken
in liev of Primary Examination.

FEES.
Notice Fee........ e e $1

Articled Clerk’s Fee......oovviiels
Solicitor's Examination Fee .........
Barrister’s Examination Fee.,.......
Intermediate Fee NN
Fee in Special Cases additional to the
above,....... ... erereiaaae. 3
Fee for Petitions .............. e
Fee for Diplomas ... ovvnivnt
Fee for Certificate of Admission ... ..
Fee for other Certificates............

88888 888888

BOOKS AND SUBJECTS FOR EXAM-
INATIONS.
PRIMARY EXAMINATION CUﬁR!CULUM.
For 1888, 1889, and 1890,

Studenis-al-Law.

Xenophon, Anabasis, B. I,
Homer, Jliad, B, 1V,
Cisary, B, G, L {1-33.)
Cicero, In Catilinam, 1.
Virgil, Aneid, B, L.
Xenophon, Anabasis, B, 11,
Homer, lliad, B. 1V,
Cicero, In Catilinam, I
Virgil, Aneid, B, V.
Ceesar, . Gu L (1-33)

1388,

188q.
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Xenophon, Anabasis, B. 11

Homer, Iliad, B. V1.

18go. { Cicero, Catilinam, I1.

Virgil, Aneid, B. V.
Casar, Bellum Britannicum.

stress will be laid.
Translation from English into Latin Prose,
involving a knowledge of the first forty exer-

' RULE 7¢ SERVICE OF ARTICLED CLERKS-

From and after the 7th day of Septembe€’s
1885, no person then or thereafter boun
articles of clerkship to any solicitor, sh

. during the term of service mentioned in suc?

Paper on Latin Grammar, on which special | articles, hold any office, or engage in any

' employment whatsoever, other than the en”

cises in Bradley’s Arnold’s composition, and |

re-translation of single passages.

MATHEMATICK.

Arithmetic : Algebra, to end of Quadratic !

Equations: Euclid, Bb. L. 11, and 111

ENGLISH.

A paper on English Grammar.

Composition.

Critical reading of a selected Poem :—
1888—Cowper, The Task, Bb. I11.and IV.
1889—Scott, Lay of the Last Minstrel.

1890—Byron, The Prisoner of Chillon; . ..o . with this Intermediate by Candi-

Childe Harold’s Pilgrimage, from stanza
73 of Canto 2 to stanza 51 of Canto 3,
inclusive.

HISTORY AND GEOGRAPHY.

English History, from William [1I. to
George I1I. inclusive. Roman History, from
the commencement of the second Punic War
to the death of Augustus. Greek History, from

ployment of clerk to such solicitor, and hi®

partner or partners (if any) and his Toront®
agent, with the consent of such solicitors I
the business, practice, or employment O
solicitor.

First Intermediate.

Williams on Real Property, Leith’s edition 7
Smith’s Manual of Common Law; Smith®

© Manual of Equity; Anson on Contracts; th¢

Act respecting the Court of Chancery; t_e

i Canadian Statutes relating to Bills of EX

change and Promissory Notes; and Cap. 117
Revised Statutes of Ontario and amending

. Acts.

- Wills ;

the Persian to the Peloponnesian Wars, both

inclusive. Ancient Geography—Greece, Italy,
and Asia Minor. Modern Geography—North
America and Europe.

Optional subjects instead of (ireek :—-
FRENCH,

A Paper on Grammar.
Translation from English into French
Prose.
1888 ¢
18go \
1889

Souvestre, Un Philosophe sous le toits.
Lamartine, Christophe Colomb.

oy NATURAL PHILOSOPHY.

Books - Amott’s Elements of Physics, and
Somerville’s Physical GGeography; o7, Peck’s

Ganot’s Popular Physics, and Somerville’s |

Physical Geography.
Articled Clerks.

In the years 1888, 1889, 1890, the same por- |

tions of Cicero, or Virgil, at the option of the
candidate, as noted above for Students-at-law.
Arithmetic.
Euclid, Bb. L., 11, and 11
English Grammar and Composition.
English History— QueenAnne to George [ 11.
Modern Geography—North America and
Europe. .
Elements of Book-keeping.

Three Scholarships can be competed for i

dates who obtain 75 per cent. of the maximu™
number of marks.

Second Intermediate.

Leith’s Blackstone, 2nd edition; Greenw0°d~
on Conveyancing, chaps. on Agreements
Sales, Purchases, Leases, Mortgages a7
Snell's Equity ; Broom’s Commo;f
Law; Williams on Personal Property; O'Su
livan’s Manual of Government in Canada, 21 d
edition ; the Ontario Judicature Act, Revis¢
Statutes of Ontario, chaps. 95, 107, 136. .

Three Scholarships can be competed for I

" connection with this Intermediate by Cand

smui®

' dates who obtain 75 per cent. of the maxim

. prudence; Hawkins on Wills; Smith’s

number of marks.

For Certificate of Fitness.

Armour on Titles; Taylor’s Equity Jlt'llr;

! cantile Law; Benjamin on Sales; Smith ©

-

Contracts; the Statute Law and Pleading 2™
Practice of the Courts.

For Call.

Blackstone, Vol. 1., containing the I“tro‘;
duction and Rights of Persons; Pollock g.
Contracts; Story’s Equity Jurisprudenc® g
Theobald on Wills; Harris’s Principles XS
Criminal Law; Broom’s Common Law, Bo¢

III. and IV.; Dart on Vendors and P;’;;:
chasers; Best on Evidence; Byles on }z-;ice

the Statute Law, and Pleadings and Pra
of the Courts. . are

Candidates for the Final Examination a
subject to re-examination on the subJeCtsher
the Intermediate Examinations. .°t659
requisites for obtaining Certificates of Fit?
and for Call are continued.

Tvinity Term, 1887.




