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No, 16.

s T I S ST T T I

DIARY FOR SEPTEMBFR.

17, Sat.....First Parliamant of Upper Canada met at Niagara,
1792, Trinity term ends,

13, Sunt.... xstﬂ Sunday after Trinity, Queboc surrendered
to the Britiah, 1753.

21. Wed....8ir Walter Scott died, 1832,

25, Sun_...16¢h Sundaﬁ ajter Trindty,

28, Wed....W, H, Bla

e first Chancellor U, C., 1849,

Tur following alterations have been

made in the date of the Chancery Sittings |

at the following places :—Kingston will be
held on gth Novemdber instead of rath
September ; Peterborough will be held on

27th October instead of 27th September; !
Barrie will be held on 1st November in-

stead of toth C :tober, Mr. Justice Fer-
guson will take the Woodstock Sittings
instead of Mr. Justice Robertson,

Mr. Justice Robertson, in addition to
his Chancery Sittings, will hold the As-
sizes at QOwen Sound on 26th September,
Ottawa on 3rd October, Pembroke 17th
October.

A LEarNED Q.C. in the city of Winnipeg
has, we are informed, put up at the door-
way of his oflice a huge black signboard,
iour feet long and three feet wide, on which
are printed in large gold letters:

) A,
Q.G
Barrister, etc.,
the letters Q.C. being three times the size
of the others,

This method of advertising has, at all
events, the merit of novelty. and we are
informed it excites great curiosity among
the uninitiated as to the meaning of the
letters Q.C. Some think they cannot
mean “Queen's Counsel,” otherwise

“ Barrister,” etc.,, would not have been
added, because no man can be a Queen’s
Counsel unless he is a barrister, and to
add barrister after Q.C. is like adding the
words * biped, masculine gender,” While
the learned gentleman may be congratu-
lated on the fertility of his ideas, and his
ability to create a mystery out of a very
simple matter, yet we think it is to be re-
gretied that these qualities should be
exercised in a way that is calculated to
make his professional brethern conclude
that he has forgotten the maxim noblesse
oblige.

A point of some novelty and import-
ance was recently considered by the
Chancellor in Chambers, in re Hall. The
fazts of the case were as follows :—An in-
testate had left among his assets a promis-
sory note for $s00 made by his son; the
son had predeceased the intestate and nis
estate was insolvent; he however left
issue, and the question submitted to the
Chancellor was whether the $500 due on
the promissory should be brought into
hotch-pot as an advancement made to
the -»n, or whether it coulu be set off
against the distributive shares which the
children of the maker were entitled to of
the intest... estate. The point wus
raised by the administrator as against the
grandchildren on an application to which
the other next of kin were not parties, and
consequently the learned Chancellor was
unable to dispose of the whole case. He
however determined that as between the
parties before him the $s00 could not be
required to be brought into hotch-pot in
fixing the shures of the grandchildren;
nor could the debt due by their parent be
set off against their distributive shares of
the estate. He therefore directed the ad
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ministrator to pay the whole share of the
grandchildren into court, leaving the other
next of kin to make application in respect
to it as they might be advised.

In Filmanv.Filman,15 Gr.648, Spragge,
V..C., pointed out the difference in our
own and the English law respecting the
advancement of children; this provision
in our statutes, though appearing as sec-
tion 41 of the Act respecting the descent
of real property, nevertheless in terms
applies to the descent both of real and
personal estate, and requires any advance-
ment to be so expressed by the intestate
in writing, or to be so acknowledged in
writing by the child to whom it is made.
In the absence of writing, either of the in-
testate, or the child, evidencing the ad-
vancement as an advancement, it would
scem that there is no liability to bring into
hotch-pot sums received by a child from
his parent. A promissory note, the Chan-
cellor held, was not such a writing as the
statute contemplated ; it wasevidence of a
debt, and created a legal liability, and, in
his opinion, it could not also be treated as
an acknowledgment by the son of an ad-
vancement. This point, however, owing
to the absence of the other next of kin,
can not be said to be conclusively settled
by Re Hali.

RECENT DECISIONS UNDER THE
MARRIED WNMEN'S PROPERTY
ACT.

IT 13 a very singular fact that it is almost
a legislative impossibility to frame a Mar-
ried Women's Property Act which can
stand the test of judicial construction,
and at the same time successfully carry
out the intention of the framers of the
Act. By what the uninitiated and irrev-
erent critic might be disposed to term a
perverse ingenuity, the judges seem al.
ways able to show that these Acts have

precisely the «pposite effect to that in.
tended.

It was fondly hoped that the English
Act of 1882, on which our Provincial Act
of 1884 is based, had succeeded in re.
moving all the defects that the course of
judicial decision had disclosed in the
former Acts, but this hope we fear is al.
together illusory. In Palliser v. Guruey,
22 L. ]. 112, Lord Esher, M. R., and
Lindley and Lopes, LL.]., sitting as a
Divisional Court of the Queen’'s Bench
Division, held, that in an action founded
on contract against a married woman, the
plaintiff must give evidence that the de.
fendant was possessed of separate prop-
erty at the time when the contract was
made, otherwise he must be non-suited.
As supplementary to this case we may
also refer to the decision of Becket v.
Tasker, 19 Q. B. D. 7, where it was held,
that property acquired by a married wo-
man after her coverture has ceased, is not
liable for the payment of debts contracted
by her while under coverture,

It has always been a rerognized prin-
ciple of the Married Women's Property
Acts that the property, and not the per-
son, of the married woman should be ren-
dered liable for her debts; and it is owing
to the endeavour to maintain this prin-
ciple, that the Act of 1852 has been found
wanting, That Act provides * a married
woman shall be capable of entering into
and rendering herself liable in respect of,
and to the extent of, her separate prop-
erty, on any contract,” etc, And the
court in Palliser v. Gurney appears to
have reasoned, that as she is only capable
of making herself liable to the extent of
her separate property, it must be affirm-
atively proved that at the time she entered
into the contract sued, on she had some
separate property, otherwise there was
nothing for the contract to operate upon.
It is not, of course, necessary to prove
that the separate property she then had
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was sufficient to answer the demand, it is
enough, apparently, to prove that she had
some separate property, no matter how
insignificant it may have been in amount,.
The result of the case is, that if it can be
shown that at the time a married woman
enters into a contract she had a dollar of
separat. property, the contract may be
enforced against her to the extent of any
separate property she may subsequently
acquire during her coverture; but if it
cannot be proved that she had the dollar,
then the contract is invalid and cannot
be enforced, though she may subsequently
during her coverture have acquired ample
separate property to answer the demand.
No one can reasonably suppose that the
Lepislature intended any such absurd
result, Then the Act provides that ¢ every
contract entered into by a married wo-
man with respect to, and to bind her
scparate property, shall bind not only the
separate property which she is possessed
of or entitled to at the date of the con-
tract, but also all separate property which
she may thereafter acquire.” Here again
the process of judicial construction has
materially limited the operation of the
Act, Seizing on the words ‘ separate
property,” the court has held that that
species of property ca' only be acquired
during coverture, and therefore if a mar-

ried woman having made a contract sub- .

scquently becomes a widow, and during
her widowhood acquires property, that
property is not ¢ separate’’ properiy, and
is therefore not liable to answer a debt
contracted by her during coverture. Here
again we cannot help thinking the inten-
tion of the Legislature has been frustrated.
Any such liniitation as the court has dis-

covered in the language used, could hardly :
contemplated by the framers of |

have been
the Act, This section was no doubt
framed to meet the case of Pike v. Fits-
gibbon, 17 Chy. D. 454, which determined
that a married woman, in the then state

of the law, could not by her engagements
bind anything but her separate estate, to
which she was entitled without restraint
on anticipation at the time when the en-
gagement was entered into, And that
any engagement entered into by her was
a nullity as respects any separate estate
she might afterwards acquire, or which
when she entered into the engagement
she held subject to a restraint on antici-
pation, although the restraint on anticipa-
tion were subsequently removed by the
death of her husband.

It is clear, therefore, that if Beckett v.
Tasker and Palliser v. Gurney are rightly
decided, that the attempt to get rid of the
effect of Pike v. Fitzgibbon has been only
successful to a very limited degree. It is
still necessary to establish affirmatively
the possession of separate property by a
married woman at the date of any con-
tract she may make, and although it is
not now necessary to go on and prove that
she is still, at the time of the trial, possessed
of that same property, it would seem to be
still necessary to go on and prove that at
the date of the trial she has some separate
property. Furthermore, though separate
property acquired by a married woman
subsequently to her contract is made
liable to the creditor, yet property ac-
quired by her after the covec-iure has
ceased is, as we have seen, declared to be
exempt from liability for her contracts
made during her coverture.

There is yet another recent case to
which attention may be directed, which,
though of no direct importance in this
Province, is nevertheless illustrative of
the disposition of the courts to restrict the
operation of the Acts attempting to eman-
cipate the property of married women
from marital control.

The case we retur to is Re Smith, Cle-
ments v, Ward, 35 Chy. D, 589, 56 L, T,
N. 8. 850, There a testatrix who was
married before the Married Women's
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I
Property Act, 1882, died in 1886 leaving .

her husband surviving, and by her will
in 1885 she bequeathed £300 of her sepa-
rate property for the erection of a church.
But the Act 43 Geo. IIL., c. 108, which
empowers persons to make bequests for
the erection of churches, contained a pro-
viso excluding women covert without their
husbands; and it was held by Stirling, J..
that the proviso was not affected by the
Married Women's Property Act of 1882,
and that the gift was therefore void under
the statutes of mortmain for want of the
thusband's ccnecurrence, and this, notwith-
standing that the Act of 1882 provides that
“a married woman shall in accordance
with the provisions of this Act be capable
of acquiring holding, and disposing by
will or otherwise, of any real or personal
property as her separate property, in the
same manner as if she were a feme sole
without the intervention of any trustee.”

RECENT ENGLISH DECISIONS.

The Law Reports for August comprise
19 Q. B. D. pp. 149-280; 12 P. D, pp.
157-166; and 35 Chy. D. pp. 399-613.
PRACTICE—REFERENCE TO REFEREE UNDER J. A, 8. 50—

POWRR OF REFERES TO EXAMINE WITNESSES—CoM-

PANY BORROWING ULTRA VIRES--BUBROGATION oOF

LENDBR T0O RIGHTS OF CREDITORS.

In Wenlock v. The River Dee Co.. 19 Q. B. D,
155, two points were determined. The first
was, that under a reference to a referee under
the Judicature Act, 1873, 8. 36, an inquiry by
the examination of witnesses is contemplated,
and not only an inquiry by personal observa-
tion of the referee. The second point was
this, that when a company borrows money
ultya vires, the lender is entitled to be subro-
gated to the rights of the creditors who are
paid out of the money g0 borrowed, whether
their debts were in existence at the time of the
loan, or were subsequently contracted, und
whether such debts were paid by the defend.
ant company or their bankers out of such
advances.

i

i acccunt was opened. It was held by Hawkins,

BILL OF BYOHANGE—-BILL ORAWN ON FIRM —ACCEPT-
ANCE IN NAMY OF INDIVIDUAL-—~PRINCIPAL AND AGENT
-—~AUTHORITY TO ACORPT,

Odell v. Cormack, 19 Q. B, D. 223, was an
action on a bill of exchange, drawn and ac-
cepted under the following circumstances;
The defendant was a partner in a firm of C,
Brothers, and she agreed with her co-partner
to a dissolution of the partnership, and that
the affairs of the firm should be liquidated by
an agent, who was to realize the assets and
pay the creditors, and the business was there-
after to be carried on by the defendant, The
defendant and the agent opened a joint bank.
ing account, and requested the bank to hon-
our drafts signed by either of themn, Cheques
were drawn on the joint account signed by the
agent in the names of the defendant and him.
self, and bills were drawn on C. Brothers and
accepted by the agent in the names of the de.
fendant and himself and honoured, but the
defendant knew nothing of these cheques and
bills. The action was hrought by the plaintiff
as indorsee for value of a vill of exchange,
drawn on C, Brothers, accepted by the agent
in the names of himself and the defendant,
and made payable at the bank where the joint

J., that the agent had no authority to accept
the bill in the defendant’s name so as to bind
her, and that not being a partner in the firm
of C. Brothers, he had no authority to accept
bills drawn on the firm, and the defendant was
not liable. The judgment turns simply on the
fact of the want of authority of the agent tu
bind the defendant.

If Mrs. Cormack had authorized Carter (the
agent) to accept bills drawn on the firm in her
own name, the learned judge says he should
have held the acceptance in question sufficient
to bind her, and that the addition of the
agent’s own name would have been immaterial
and might have been rejected as surplusage.
PARTNRRSEIP-BALR OF GoODB—BILL GIVEN FOR PRICE

—~UNBATIEFIED JUDGMENT ON BILL—ACTION AGAINAT
JOINT CONTRAOTOR—RER JUDICATA.

In Cambefort v. Chapman, 19 Q. B. D. 229, the
principle laid down in Kendall v. Hamilton, 4
App. Cas. 504, was applied. The plaintiffs
sold goods to a partnership consisting of the
defendant and W. After the sale the partner-
ship waa dissolved, and the plaintiffs, in ignor.
ance of the dissolution, drew bills for the price




Septembar 15, 1887.]

CANADA LAW JOURNAL.

305

=

ReceNT ENGLISH DErcISIONS,

of the goods, which were accepted after the
dissolution by W. in the partnership name,
The plaintiffe sued W. in the partnership name
on the bills, and recovered judgment, which
was not satisfied, The plaintiffs then brought
the present action agrinst the defendant for
the price of the goods; but it was held by
Field and Manisty, JJ. (affirming Mathew, ].),
that the jndgment against one joint contractor
on the bill given by him alone for the joint
debt, though unsatisfied, was a bar to r.
action against the other joint contractor on
the original contract.

PERSONAL REPRESENTATIVE—CONTRACT MADE WHILST
NO PERBONATL REPRESENTATIVE TO DICEASED PERRON'S
ESTATE—RATIFICATION,

In ve Watson, 19 Q. B. D. 234, the Court of
Appeal affirmed the judgment of the Queen’s
Rench Division, 18 Q. B. D. 116, noted ante
p. 64 During a period in which there was no
personal representative of the estate of a de-
ceased testatrix, the appellant, acting upon
the instructions of a relative of the deceased,
did work as a solicitor in respect of the ad-
ministration, and for the benefit of the estate,
Subsequently another person obtained letters
of administration de bonis non, and refused to

pay the appellant’s bill of costs, and the Court ;

ot Appeal held that the respondent was not

Lord Esher, M. R., says, at p. 236

It was said that the work having been for the
benefit of the estate, and Philips, as administrator,
having received that benefit, it would be uncon-
scientious in him not to pay for it. I decline to make
new law in order to compel persons to do that

am not satisfied that it is unconscientious in an
admin strator to refuse to pay out of other people’s
money for work done under such circumstances
as exist here.”

Lirg INsURANCE—NOTICE OF DEATH~CONDITION IX
POLICY--OMIBB10N TO COMPLY WITH CONDITION,

Stoneham v. Ocean, Railway, and General
Accident  Insurance Company, 19 Q. B. D.
237, was an action brought on a policy of
life insurance which was made subject to
the conditions indofsed thereon, which were
to be considered as incorporrted therein,
One of these conditions provided that “in
the e.ent of non-fatal injury by an accident
occurring to the assured, notice thereof in
writing shall be given to the company within
seven days of the occurrence thereof;” and

i insurance law.

which they are bound in conscience to do; and I | insurance association, the plaintiffs as mem-

! bers were to be indemnified against loss aris-

another condition provided *in case of fatal
accident notice thereof must be given to the
company at the head office in London within
the like time of seven days,”

The assured was accidentallydrowned in Jer-
sey and notice was not, and under the circums-
stances of the case could not have been, given
to the company in accordance with the last
mentioned proviso, The question for the
court was whether this condition was a con-
dition precedent to the right to recover on
the policy. The court (Mathew and Cave,
1J.,) held that the giving of notice was not a
condition precedent, and that the plaintiffwas
therefore entitled to recover. The court was
led to this conclusion, from the fact that cer-
tain other conditions also indorsed on the
policy were expressly made conditions” pre-
cedent, whercas this particular condition con.
tained no such stipulation. Cave, ], says at
p. 241

The conditions indorsed on the policy are of all
sorts and vary much in their language. Some of
them contain provisions that in case of non-com-
pliance the policy shall be void; others do not. It
scems to me that the rational conclusion is that all
these conditions mean what they say, and that
where there is a provision that the condition shall

be a condition precedent it is so, but where there
is no such provision it is not,

E MARINE INSURANCE — DAMAGY TO CARGO BY IMPRIPER
bound as administrator to pay such costs. ;

NAVIGATION —NBGLIGENCE.

Carmichael v, Liverpool Mutual Indemnity
Association, 19 Q. B. D, 242, is a decision of
the Court of Appeal on a question of marine
By the articles of a mutual

ing to goods or merchandise caused by * im.
proper navigation of the ship carrying the
goods.”

A cargo of wheat was shipped on board a

i vessel belonging to the plaintiff. During the

loading of the cargo & port hole in the side of
the vessel was, by negligence of persons emmn.
ployed by the plaintiffs, insufficiently secured,
so that, during the voyage, water leaked in and
damaged the wheat. The leak did not hinder
or impede the navigation of the ship. The
question was whether this was a loss arising
from *improper navigation,” and the Court
of Appeal (Lord Esher, M.R., and Fry and
Lopes, LL.J.,) held (affirming the judgment of
the Divisional Court (A, L. Smith and Wills,
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JJ.,) that it was, and that the plaintiffs were

entitled to recover.

COMPANY~LIQUIDATION — MASTER AND SERVANT-—AP.
POINTMENT OF MANAGER AND RECRIVER ~DISORARGE
OF SRRVANTS,

Rew. v. The Explosives Company, 19 Q. B, D,
264, is another decision of the Court of Appeal.
The pluintif was in the employment of the
defendant company under a contract which
provided that his employment might be deter-
mined by a six months’ notice. The company
having got into difficulties, a manager and
receiver was appointed by order of the Chan-
cery Division, at the instance of the debenture
holders of the company. The plaintiff, by the
instructions of the manager, continued for
more than six months to discharge his former
duties at the same salary. The business was
then sold to a new company, and the plaintiff
was dismissed without notice. The action
was then brought for wrongful dismissal. But
the Court of Appeal (afiirming Manisty, J.)
held that the appointment of the manager and
receiver operated as a discharge of the ser.
vants of the company, and that the plaintiff
therefore could not recover,

The court while holdiag that on the appoint.
ment of the receiver there was a wroagful dis-
missal by the defendant company, for which
the plaintiff would have had a right of action
if nothing further had occurred, yet held that
as the plawntiff had been employed by the re.
ceiver for a period of time equal to the time
agreed on for notice of dismissal, he had em-
ployment of equal value to that which he had
lost, and had therefore sustained no damage.

BILL 0P SALE--BUFFICIENCY oF DEBCRIPTION OF

CIATTELS,

In Witt v, Banner, 19 Q. B. D. 276, it was
held by Wills and Grantham, ]J., under the
Bills of Sale Act, 45 & 46 Vict. c. 43, s. 4, which
provides that every bill of sale is void, except
as against the grantor, in resp ct of chattels
not specificaily described in the schedule
annexed thereto, that a dascription of * four
hundred and fifty oil paintings in gilt frames,
three hundred oil paintings unframed, fifty
water colours in gilt framss, twenty water
colours unframed, and twenty gilt frames,”
was not a sufficient description.

None of the cases in the Probate Division
require notice here,

CoMPANY — PAOMOTERS — PURCEASE OF MINY BY A¥NDI-
CATE—~REBALE TO COMPANT—FIDUCIARY RBLATION-—
SEORBT PROFIT — PRINCIPAL AND AGENT ~ SALE ov
AGENT'S FROPERTY TO PRINCIPAL,

Proceeding now to the cases in the Chan.
cery Division, the first to be noted is Ladywel!
Mining Company v. Brookes, 35 Chy. D. 400, in
whicii the Court of Appeal affirmed the deci-
sion of Stirling, ., 34 Chy, D. 398, noted ant:
p: 164. This was one of those cases in which
an attempt was made to fix the defendants
with liability for profit made by them on a sale
of property to a company, on the ground of an
alleged fiduciary relationship.

On the 1st February, 1873, five persons (one
of whom was a solicitor and conducted the
negotiations) purchased a leasehold mine for
£5,000, with a view to selling it to a company
to be thereafter forined, but at that time no
steps had been taken to form the company.
The purchase was completed on 17th March,
1873, and the purchase money paid out of
their own moneys. On the 4th April they
entered into a provisional contract with a
trustee for an intended company for the sale
of the wine to the company for £18,000.

On the 8th April the company was registerad
under the Cormpanies’ Act, its principal object
as stated in the articles of association being
the purchase of the mine. The contract of 4th
Aprilwas adoptzd,and four of the vendors were
named as direc s} but the contract of the
1st February, 1873, was not disciosed to the
company. The share capital, £30,000,was paid
up, and out of it the vendors were paid the
£18,000. In 1882 the company was wound
up, and the facts relating to the purchase of
the mine by the vendors became known to the
company. In 1883 the company suffered
judgment to go against them by default in an
action by the lessor to recover possession of
the mine. In 1884 the company commenced
this action against twc surviving vendors, and
the representatives of three deceased vendors,
to recover the secret profits made on thie sale
of the mine to the company, on the ground
that the vendors stood in a fiduciary relation
to the company. But the Court of Appeal
agreed with Btirling, J., that the evidence did
not establish that the vendors, when they pur.
chased the mine, were promoters of, or in a
fiduciary positinn towards, the company which
was ultimately formed; and that even assumn-
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ing that the —endors committed a breach of
duty in not .nforming the company, at the
time of the sale to the company, that the mine
was their own property, and consequently that
the company might have then rescinded the
contract; yet, as rescissior was now impossible,
because the property no longer belonged to
the company, the company could not recover
from them the profits which they had made.

PATENT — NOVRLTY — PRIOR PUBLICATION — FORBIGN
BPECIFICATION IN PATENT OFFiOR LIDRARY.
Hayris v, Rothwell, 35 Chy, D, 416, is an im.
portant decision on a point of pateat law. In
December, 1878, and February, 1880, the
specifications in the German language were
deposited in the free public library of the
English patent office, of certain inventions for
which German patents had been granted ; and
the journal published periodically by the
English patent cominissioners, amongst the
list of patents granted in Germany, con.
tained eniries of the particular patents,
with a note in each case that the specifica-
tions as well as the list of applications might
be consulted in the free public library of
the office. In April, 1880, a patent was ob-
tained in England for an invention similar
to those for which the German patents had
been granted, and it was held by the Court of
Appeal, affirming the decision of Chitty, ].,
that the proper inference from the above facts
was, that the public availed themselves of the
facilities afforded them for obtaining informa.
tion as to the inventions, and accordingly that
there was sufficient eviden-e of prior publica-
tion to invalidate the English patent, and that
this inference was not affected by the fact of
the prior specifications being in the German
language. Cotton and Lindley, LL.J., how-
ever, were agreed that if, as in Plimplon v,
Maleolmson, 3 Chy. D. 531, and Plimpton v.
Spiller, 6 Chy. D. 412, and Otlo v. Steel, 31
Chy. D. 241, it were proved that the foreign
publication, although in a public library, was
not in fact known to be there, the unknown
existence of the publication in England would
not be fatal to the patent.
PARTNERBHIP — BALE OF PABTNER'S INTERERT UNDER

HRROUTION-PURORASE BY PARTNER OF COPARTNRR'S
INTRREAT~BRTIING ASIDE SALE--UNDRRVALUR,

Helmore v. Smith (1), 35 Chy. D. 436, was an
action brought (o set aside the zale of a part.

ner’s interest in the copartnership, to & co-
partner, which had been effscted under an
execution, under the following circumstances
The plaintiff had becoms temporarily insane,
and, during his insanity, judgments were re-
covered against him, and executions placed in
the sheriff’s hands. Under these executions
the plaintiff’s interest in the parinership was
put up for sale, and purchased by the defend.
ant who was his copartner, at a sum very
much below its actual value, and an assign-
ment of the plaintiff's interest was executed by
the sheriff to the defendant. The purchase
money was paid by the defendaat by a cheque
drawn by the defendant on the partnership
banking account, and the amount was debited
to the plaintif in the partnership books,
After the sale the def>ndant changed the name
of the firm, and assumed to carry on the buasi.
ness as his own, But the Court of Appeal
(affirming Bacon, V.-C.) held that the sale was
void and must be set as.de, and that under the
circumstances thera was no dissolution of the
partnership by the seizure and sale. The
Court of Appeal proceeded on the ground that
the defendant had not bought with his own
money. As Cotton, L.]. says:

The defendant bought with part of the partner-
ship property, subject to such rights of account as
there might be between the plaintiff and defendant;
and, in my opinion, that being so he cannot insisc
that he bought for himself, so as to prevent the
plaintiff from being considered as still a partner in
the business, on the ground that the purchase from
the sheriff was of that which the sheriff had a right
to seize,

And Lindley, L.J., neatly puts it thus:

In point of law the necessary result of buying
this share with the funds of the concern is, that
there was no dissolution at all.

PRAOTICR—-A (TACEMENT—~JONTEMPT OF COUHT—
INTERFRERENOR WITH MANAGER AND RROEIVER.

The next case, Helmore v, Smith (2), 35 Chy.
D. 449, is one that arose out of the preceding
case. After the court had made an ordur in
the last case appointing a receiver and mana.
ger of the partnership business, a former clerk
of the firm sent round a circular to the custo-
mers of the firm containing an unfair state-
ment of the effect of the order, in that, while
stating that a receiver had been appointed it
omitted to state that the receiver was also:
manager of the business, and in this circular
he solicited their custom for his own business.
On a motion to commit the clerk for contempt




308

CANADA LAW JOURNAL.

[September 13, 1887,

RBCENT EXGLISH DECISIONS.

he declined to give am vndertaking to abstain
from issuing circulars calculated to draw off
the customers of the firm. Though refusing to
give this undertaking, he offered to undertake
not to send circuiars omitting to state that the
receiver was also manager of the business.
This Kay, J., refused to accept, and committed
the offender to prison for contempt, and on
appeal, the Court of Appeal sustained the
decision ot Kay., J.
CRARITY—MORTMAIN—CY-PRES,

Biscoe v. Fackson, 35 Chy. D. 460, is an
illustration of the application of the doctrine
of cy-fres. A testator directed his trustees to
set apart a sum of money out of his personal
estate as might by law be applied to charitable
purposes, and apply it in the establishment of
a soup kitchen, and cottage hospital, for the
parish of Shoreditch, in such manner as not to
violate the Mortmain Acts. In a suit {o ad.
minister the trusts, it having been found im-
possible to apply the fund in accordance with
the directions of the will, as no land, already in
Mortmain, could be obtained within the parish
of Shoreditch; under these circumstances, the
fund was claimed by the next of kin ; but Kay,
J.: held (and his decision was affirmed by the
Court of Appeal) that the will shewed ». gen-
eral charitable intention to benefit the poor of
the parish of Shoreditch,and that although the
particular purpose of the bequest had failed
the court would execute the trust cy-pres, and
a scheine was directed accordingly.
CHARMITY--MORTMAIN—~INDEFINITE GIFT-—INCLUSION OF

OBJBOTS WRIOH ARE NOT CHARITABLE.

In ve Douglas, Obert v. Barrow, 35 Chy. D.
472, a testatrix gave legacies to several chari-
ties and societies, among others to the * So-
éiety for the Protection of Animals Liable to
V- isection,” and the ** Home tor Lost Dogs "'
and she directed the trustees to apply the
residue of that portion of her personal estate
which might by law be appropriated by will
for such purpose, among such charities, socie-
ties and institutions (including or excluding the
above-mentioned societies as might be pre-
ferred), and in such shares and proportions as
Lord Shaftesbury should by writing nominats,
1t was contended on behalf of the next of kin,
that this bequest was void for uncertainty, and
because it permitted the application of the
fund towards the support of the two societies

above-mentioned, which they claimed were
not charitable. But the Court of Appeal
(afirming Kay, ].), without determining whether
the two societies were charities, upheld the
gift, on the ground that the scope of the will
shewed that the tescatrix referred only to
charitable societies and institutions,

PRAOTIOR~PLEADING—EMRARRASSING AND INOON-
BISTENT DEFENOES,

In ve Morgan, Owen v. Morgan, 35 Chy. D,
492, is an action brought by the representa.
tives of a wife against the executor of the
husband in respect of sums of money and
stock alleged to have been reoeived by the
husband as trustes {or the separate use of. his
wife. The defendants pleaded (1) that the
sums had not been received; (2) if received,
not as trustee; (3) if received, repayment;
(4) alternatively, free gift by wife to husband;
(5) alternatively, accord and satisfaction; (6)
alternatively set-off; (7) the Statute of Limi.
tations; (8) laches and delay. The plaintiff
applied to North, J., to strike out the defences
3y 4, 5 and 6. The learaed judge declared that
the statament of defence was embarrassing and
gave the defendant leave to amend, but on
appeal, the Court of Appeal (Lindley and
Bowen, LL.].,) discharged the order of North,
1., and directed the defendant either to amend,
or to give particulars as to the defences ob.
jected to, within fourteen days after discovery
of decuments.

CoMPANY~WINDING UP— DIRECTORS, LIABILITY OF ~
PAZMENT OI' DIVIDENDE OUT OF CAPITAL—DIRECTORS
REMUNERATION,

In ve Oxford Benefit Building Society, 35 Chy.
D. 502, was an application by a creditor to
compel directors of a limited company in
process of being wound up, to make good sums
alleged tr have been misapplied by them.
By the articles ot association of the company
it was provided that no dividends should be
paid except out uf “realized profits,” and that
no remuneration should be paid to the direc.
tors, until a dividend of 7 per cent. had been
paid to the shareholders. The business of the
company congisted principally of lending
money to builders on mortgages payable by
instalments ; and the directors treated as part
of the profits available for dividends the value
for the time being (upon an estimate made by
a surveyor, who was also their secretary) of
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the instalments of principal and interest re.
maining unpaid by sach mortgagor. Upon
thie footing the directors paid for several
years out of the floating capital from time to
time in gheir hands, (1) dividends of 74 per
cent. and upwards; (2) remuneration to them-
gelves, But it was held by Kay, ]., that
vrealized profits’ must be taken to mean
profits tangible for the purpose of division, and
that the directors having treated estimated
profits as realized profits, and having in fact
paid dividends out of capital on the chance
that sufficient profits might be inade, which
was not the case, were jointly and severally
liable, a8 upon a breach of trust, to repay, and
must repay, the sums improperly paid as divi-
dends, and also the remuneration they had
respectively received, with interest in each
case, at 4 per cent.

The directors having also, without the know-
ledge of the shareholders, voted and paid
themselves out of the funds of the company &«
commission on certain purchases and saless
and entered such payment in the books of the
company, but made no mention of it in their
reports or balauce sheet, they were held
jointly and severally liable to repay this
amount, with interest at 5 per cent.
LEASE —- LEROR AND LESSEE — TRUBTER—PowEn oF

LEASING — COVENANT FOR RENEWAL — BEST RRNT—

SPRCIFIC PERFORMANCE.

The case of Gas Light and Coke Co. v, Towse,
3% Chy. D. 519, was an action for specific per-
formance of a covenant for renewal of a lease.
‘The lease containing the covenant had been
executed by trustees under a privete Act of
1828, whereby the trustees were empowered
to grant building leases in possession not ex-
ceeding seventy-five years at * the best yearly
rent.” The lease was sanctioned by the court
in the presence of the beneficiaries,and was for
thirty years at a yearly rent of £30, the
lessors covenanting to renew at the end of the
term for a similar term, at the like rent. At
the expiration of the term, the value of the
property had very largely increased, so that
the original rent was not now * the best rent”
and the lessors therefore declined to renew.
It was held by Kay, ], that the covenant was
not uliva vires, and if the original rent had
now been ¢ the best rent "’ it might have been
enforced ; but that gpecific performance of it
could not now be enforced, as the original rent
was not sow the best rent; and that the

I children.

lessees could not recover damages for a
breach of covenant arising irom infirmity of
title. On the last point the learned Judge
résts his decision on the cases of Floveau v.
Thornkill, 2 W. Bl. 1098, and Bain v. Foiher-
gill, L. R. 7 H, L. 138,

MORTGAGEE~SALE UNDER POWER--SURPLUS PROCEEDS.

‘a::'ll‘lsﬂ’l‘ UNDERSTATED BY MORTGAGES~INTRRHET

Charles v. Fones, 35 Chy. D. 544, was an
action against a mortgagee who had sold
under a power of sale, for an account; the
defendant admitted that a sum was due from
him, which he paid into court. On the taking
of the accounts a much larger sum was found
due,—and it was held by Kay, J., that he was
bound to pay interest on the sum found due,
and was not entitled to his zosts of taking the
accounts.,

WILL—CONSTRUCTION—ILLBGITIMATE ORILD DESCRIBED
A8 “REPEEW" OF TESTATOR.

In ve Hall, Branston v. Weightman, 35 Chy.
D. 551, is a decision of Kay, J., upon the
construction of a will wherein the testator
described R. W., who was illegitimate, and
another person who was legitimate, as “ my
two nephews.” He gave his residuary estate
upon trust for the children of his brothers,
E. H. and T. H., and of his sister, J. W,, and
his late sister, J. B., in equal shares with a
gift over if any one or more of his *‘nephews
and nieces” should die before him leaving
P. W. was the illegitimate child
of J. W., who had four legitimate children. It
was held that the fact that the testator had
described R, W, as “ nephew " was not suffi-
cient to entitle him to sharve under the gift to
the children of J. W.

WiILL—CONSTRUCTION—' CRILDREN" HELD TO MEAN
GRANDCHILDREN.

In ve Smith, Lovd v. Hayward, 35 Chy. D.
558, is another decision of Kay, J., upon the
coustruction of a will, In this case the testator
gave his residuary estate to trustees in trust
for sale and to divide the proceeds in six
shares, and to pay onc of such shares to the
“children " of his deceased sister, and he
gave the other five shares in similar terms to
the children of five deceased persons, At the
date of the will there were no children of the
gister living, but there were two grandchil-
dren, and these facts were well known to the
testator, Both the grandchildren survived
the testator and it was held by Kay, J., that
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they took the one-sixth given to the *“children”
of the deceased sister,

VENDOR AND PURCHASKA~TITLR--BAL® BY BXECGUTOR
MANY YEARS AFTER DRATH OF TESTATOR,

In ve Whistler, 35 Chy, D. 361, was an appli-
cation under the Vendors and Purchasers Act.
A testator bequeathed leaseholds to his
executrix upon trust to pay an annuity and
bequeathed his residuary estate to the execu-
trix. Shortly before twenty years had elapsed
from the testator's decease the executrix con.
tracted to sell the leassholds at a price to be
ascertained by a nsmed person. Shortly after
the twenty years had elapsed the price was
ascertained. It was not shown that there
were any debts of the testator remaining un.
paid, nor did it appear that the executrix hed
been in possession of the leaseholds as legatee.
The purchaser claimed that the annujtant
should be required to concur in the sale to
which the vendor objected: and it was held
by Kay, J., that the rule In r¢ Tangueray~
Willaume and Landau, 20 Chy. D. 463, that
where the executor is selling real estate after
twenty years from the testator’s decease, a pre.
sumption arises that the debts have been
paid, and the purchaser is therefore put on
nquiry,—does not in general apply to the
case of an executor selling leaseholds, and
therefore the concurrence of the annuitant
could not be insisted on.

SBOLICITOR AND CLIENT—TAXATION AFTER TWELVE
MONTHN -BPHCIAL CIRCUMBTANCES,

The only point necessary to be noticed In
r¢ Pybus, 35 Chy. D. 568, is the fact, that
where a mortgagor’s solicitor charged his
client with a fee for negotiating the loan, in
addition to the procuration fee paid to the
mortgagee’s solicitor, it was held by Chitty,
],y that this was an-overcharge amounting to
fraud, so as to entitle client to an order for
taxation after the expiration of a year from
the delivery of the bill, especially when the
solicitor making the overcharge had neglected
to comply with his clients' instructions to get
the bill taxed.

PRACTIOR ~0OMPANY-- WINDING UP PETITION-~WITH-
DAWAL BY PRETITIONER--(OBTS.

In ve Diswict Bank of London, 35 Chy, D
576, is a decision of North, J., on a question
of costs. With the object of putting a stop to
dilatory proceedings by a joint stock company,
and to protect the assets, a shareholder pre-
sented = winding-up petition; subsequently

the shareholders consented to wind up
voluntarily, and the patitioner then applied
to dismiss his petition, and the question
was whether he should be ordered to pay
the costs, North, J., though conceding the
general rule to be, that when a petitisner with.
draws his petition he should be ordered to
pay the costs of the parties appearing, yet
considered the rule not to be inflexible, and
having vegard to the circumstances of the
present case, he refused to order the petitioner
to pay costs.

MORTGAGOR AND MORTGAGEE~—~STATUTR OF LIMITATION:
—CESTO! QUE TRUST OF MORTGAGE DEBRT, BRCOM-
ING OWNER OF BQUITY OF REDEMPTION,

The only case remaining to be noted is Top-
ham v. Booth, 35 Chy. D. 607, in which the
facts were somewhat peculiar. Mary Sharp
was under a will entitled for her life to the
iaterest on a sum of money secured by a
mortgage of land. She subsequently became
equitably entitled to a life estate in the equity
of redemption in the mortgaged land, which
was conveyed to trustees on trust for her for
life. During her lifc she received and retained
the rents for more than twenty years. On her
death it was claimed by the owners of the
equity of redemption, that the rights of the trus.
tees of the mortgage were barred bythe Statute
ot Limitations, Bat it was held by Kekewick.
J., that though no interest had been actually
paid, yet as the puesn who was entitled to
the rents was also entitled to the interest on
the mortgage debt, the rights of the trustees
of the mortgage were not barred, and that the
fact of the rents being payable to one set of
trustees, and the interest being payable to
another set of trustees, did not alter the case,
when the cestni que trust was in each case the
same. At p. 6rz Kekewick, J., thus summa-.
rizes the position of Mrs, Sharp.

I think that in this case the court ocught to
presume that Mrs. Sharp did that which any
reasonable person would have done, and said, 1
being entitled to receive, I being in fact for all
interests and purposes liable to pay, 1 will not
have time and trouble and expense wasted in pass-
ing money or documents frum hand to hand; I
shall remain in possession, I shall take the rents
and profits, and the result is, I shall not gat the
interest on the mortgage debt gua interest, but !
shall get it qua rents and profits.” 7That seems to
be the fair conclusion from the circumstances, It
is, I think, supported by Burrellv. Eas! of Egre-
mont, 7 Beav, 205, and not controverted by any
other case cited or any principle on which the
court administers justice between parties,
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Divisional Court.|
Canapa LocomoTive Co. v, COPFLAND.

Schooner carrying cargo of coal late in fall
of 1883 from Saudusky to Kingston was in-
jured by stress of weather on Lake Erie. The
cargo was unloaded to repair the vessel, and
the coal could not be delivered till the spring
of 1884. The master of the vessel tendered
the coal to the consignees at Kingston on ar.
rival of the vessel there, and the consignees
refused to accept it, disclaiming all title to it,
asserting that the consignors or Insurers must
assume it. The masteralso refused to deliver
the coal unless upon payment of a larger sum
for freight than he was entitled to.

The coal was by consent of parties unladen
on the consignees’ wharf, they receiving it as
wharfingers. It was afterwards sold by consent
of parties, and the consignees became the
purchasers of it.

Held, the shipowners were entitled to charge
for unloading, selling and delivering the coal,
and to their proper freight charges, although
the master had refused to deliver it unless he
was paid a higher freight, for the consignees
refused, in any case, to accept the coal as
consignees or purchasers,

Osier, Q.C., for motion.

Britton, Q.C., contra.

COMMON PLEAS DIVISION,
Div. Ct.] —
CLARKSON V. STIRLING.

Bankruptey and insolyency—Insol
—EByidence.

cy-—DPreference

On 1gth Decermb:., 1895, a transfer of certain
book debts was i.4¢ to the firm of B. & W,, in
pursuance of the terms of a contract entered into
therefor ou 16th August, 1884, between the firm and

defendant, whereby in consideration 'of defendant
lending the firm $15000, which was to be re.
paid at any time after six months' notice, with
interest in the meantime at 10 per cent., the
firm were to employ defendant as a clerk at a
salary of $2,000 a year. The firm subsequently
made an assignment for the benefit of creditors to
the plaintiff, who sought to set aside the contract
as giving, or having the effect of giving, the de-
fendants a prererence over the other creditors, and
that at the time of the transfer the firm were insol-
vent and unable to pay its debts in full,

Held, on the evidence the firm were not insolvent
at the time the agreement was entered into; and
that the agreemeut was valid,

Maclennan, Q.C,, for the plaintiff,

George Kerr, ¥r., and Duggan, contra,

Div. Ct.]

BaTE v. Canapian Pactric RainLwav,

Railways—Defective construction — Negligence—-43
Vict, ch. g, sec. 15 (1.}, applicability of.

The road bed of the defendants’ railway was on
an embankment about fifteen feet high, built on
the sloping side of a rock, which sloped into a
muskeg or small lake, the embankment being made
by the side of the rock being filled in with loose
sand, which had no cohesion, and without any
retaining wall to keep the sand from s.ipping.
The sand slipped off the side of the rock into the
muskeg, and the train on which the plaintiff was
travelling on arriving at the place in question was
thrown into the cavity caused by the sand so slip-
ping, whereby the train tonk fire and the plaintiff's
baggage was burnt. This part of the road had
been in existence about seven years, and had been
built by contractor: under the§Government before
the defendants acquired the road, and it was not
shown that the defendants had any notice or know-
ledge of any defect.

By 42 Vict. ch. g, sec. 25 which is headed
v working of the railway,” it is enacted that the
trains shall be started aud run at regular hours,
etc., and shall furnish accommodation for trans-
portation of goods and passengers, etc., such g .ods
and passengers to be taken, transported and dis-
charged at, from, and to, such places on the due
payment of the due toll, freight, or fares, etc.; and
the party aggrieved by any neglect or refusal in
the premises shall have an action therefor against
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the company, from wbich action the company shall
not be relieved by any notice, condition or declar-
ation, etc., if the damage arises from any negli-
gencs ¢r omission of the company or its servants,

The defendants gave the plaintiff a ticket at a
reduced rate, on which was printed a condition
relieving the company from liabilities beyond $100.

Held (Rosg, ]., dissenting), that sec. 25 only ap-
plied to neglisence in the management, etc., of the
train, and no: to defective construction ; and there-
fore the defendants, under the circumstances, could
avail themselves of the condition.

Per Rosg, |, there was, and per Cameron, C.J.,
there was not evidence of negligence to go to the
jury,

Osler, Q.C., and Wallace Nesbitt, for the plain-
tiffs. )

Robinson, Q.C., and G, H. Watson, for the de-
fendants.

Div. Ct.] .
CarrR v. FIRE INSURANCE ASSOGIATION.

Insurance—14 Geo, I1L, ch. 78, sec. 83—Application
to Ontario—Notice by first mortgagee to rebuild.

A mortgage was made by T, H, C,and B. H. C.
to D, of certain lands which conta’ed a covenant
to insure. A second mortgage was made by the
same parties to the Bank of Toronto for securing
a large indebtedness to the bank, which also con.
tained a covenant to insure. At the time of the
first mortgage there was an insurance for $1400
which was allowed to lapse, and on the bank dis-
covering this, their manager procured T. H. C, to
effect an insurance, advancing the amount to pay
the premium, charging T. H. C.'s account with the
amount, and discounted a note made by T. H. C,
and endorsed by B, H. C,, the plaintifl herein to
cover the same. The policy was to T. H. C. alone,
and was on saw mill, $400; on fixed and moveable
machinery, shafting, gearing, etc., $1000; on boiler
and connections, 81o0; and on engine and con-
nections, $500. ILoss, if any, payable to the bank.
On a fire occurring and the property being burnt,
D. required the insurance company to expend the
insurance moneys as far as they would go in re-
building the insured premises.

Held, doubting, but following Stinson v. Pennock,
14 Gr. Go4, that the 14 Geo. IIL, ch. 78, sec. So,
was not merely of local application, but extended

to this Province, #ad that it applied to a case like
the present one; but

Per Cameron, C.]., it only appiied to the amount
insured on the buildiag, and did not extend toa
distinct insurance on fixtures or r-achinery.

Per Rosg, J., that it covered the fixtures or ma-
chinery, etu.

Dalton McCarthy, Q.C., and Pepler, for the
plaintiffa.

Strathy, Q.C., for the defendants.

Div, Ct.]

DowmintoN LoaN anD Savings SocleTy v,
Kirroy,

Husband and wife—Separate Susiness—Property
of wife,

K., about six years before the trial of this
action, had failed in business and become in-
solvent. The plaintiffs recovered a judgment
against him in respect of a debt contracted
before his fallure. About three years after-
wards he made an arrangement with a whoie-
sale firm to supply goods to the wife upon her
own credit and responsibility, The wife had
no capital of her own, The business was
managed solely by th. husband, under a power
of attorney from the wife, who took no part
whatever in the same, and was at first carried
on in premises owned by K., subject to a mort-
gage, for which she neither paid rent nor agreed
to do so, but subsequently in premises leased
by the wife. These goods were sold, and fur.
ther goods from time to time purchased. The
plaintife having seized the goods under an
execution issued on them judgment against K.

Held (Rosg, J., doubting), that the goods were
the property of the wife and not of the husband.

Osler, Q.C., for the plaintiff,

Moss, Q.C,, for the defendant,

[Rose, ].
Dominton Bank v. Cowan.

Bankruptcy and insolvency—+ Unable o pay debts
i full "—* Insolvent civcumstances,” meaning

of.

There is no wider meaning to be given to,
the words * unable to pay his debts in full,”
than to “insolvent circumstances ; but both
expressions refer to the same financial condi.




YV,

erty

this
 in-
1ent
ted
ter.
ole-
her
had
was
wer
art
ied
ort-
eed
sed
fur-
he
an

ere
nd.

ehis
ing

to,
1,"
oth
1di-

September 13, 1887.]

CANADA LAW JOURNAL. 313

Com. Pleas.]

Notes oF CaANADIAN Caszs.

[Com. Pleas

tion, that is, to & condition in which a debtor
is placed when he has not sufficient property
gubject to execution, to pay all his debts, if
sold u--der legal process at a sale fairly and
reasonably conducted.

The fact that all the assets are either mort-

alone sufficient to render a debtor insolvent.
McGee, for the plaintiffs.
G. T. Blacksiock, for the defendant.

[O*Connor, ].
KEeEGIN. v. CoLLINS,

Canada Temperance Act, 1878—One justice in
summons—Charge laid before two—1Waiver—
W eek—Computation of time.

The swnmons for an offence under the
Canada Temperance Act, 1878, stated that he
was charged with the offence before one
justice. The information in fact was taken
before two justices, one of whom issued the
summons. The defendant appeared on the
summons when the two justices were present
raised no objection, and the defendant was
tried and convicted.

He:ld, no objection could now be raised.

Sec. 46 of the Act provides that the hearing
may be adjourned to a certain time and place,
and no such adjournment shall be for more
than one week.

Held, that the week must be computed as
seven days exclusive of the day of the adjourn.
ment.

Aylesworth, for the Crown.

Masten, contra.

[O'Connor, J.
FawcerT v. WINTERS,

Referee—Repovi—Effect of —Reasonable and prob-
able cause—Evidence.

The report of a 1eferee is equivalent to the
verdict of a jury, It should st~te the referee’s
conclusions ; and he need not give the reasons
or his findings.

The referes found that there was a want of
reasonable and probable cause for the defend.
ant proceeding criminally against the plain-
tif, It was objected that this was a finding of

Heid, that this was equivalent to a verdict
for the plaintiff rendered by a jury under
instruction by & judge of what would be evi-
dence of want of reasonable and probable
cause; and on the evidence the find.ugs could

: not be interfered with,
gaged or under warehouse receipts is not '

Holman and Birney, for defendant
H, ¥. Scott, for the plaintiff.

[Galt. ]
Crayron v. McCoNNELL.
Building contvact-—Termination of.

In a building contract s defendant refused
to pay the full amouni .ie according to the
terms of the contract, and caused the plaind'ff
delay in not having the joists ready at the
proper time for plaintifi's use, and when asked
for more money the defendant told plaintifis
to go on with their work, or, if they would not
go on, to leave the building.

Held, that the plaintiffs were entitled to con.
sider the contract at an end, and entitled to
recover any balance that might be due them-

Roaf. for the plaintiff,

Lash, Q.C., for the defendants.

[Wilson, C.
Recina v. McAvuLay.
Indians, selling liguor to—Sale by wife—Service

on wife—Conviction of hushand—Furisdivtion
of Indian agent.

An information for selling liquor to certain

Indians, giving their names, but without de-
seribing them, of any particular tribe or lo-
! cality, was laid by R., of the township of

law and not of fact. The referee was a |

barrister,

Rama, before D. M., *an Indian agent by
royal authority duly appointed,” and alleged
that defendant and Fanny his wife, or one of
them, did on, etc., sell, etc., to the said Indians
gpirituous liquors contrary to the statute, etc.

. The summons issued thereon described D. M.

as Indian agent, and shewed it was issued at
Rama township. It was directed to defend-
ant and his wife, who were described as of the
township of Rama, and was served personally
on the wife, and a copy left with her at their
most usual place of wbode for the husband
This was proved by an affidavit of service.
The enquiry was held at Rama before D. M.,
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as Indian agent, and he subscribed the differ.
ent depositions as Indian agent of the Chippe-
was of Rama, and ex gfficio justice of the
peace. The conviction was that on, ete., *“at
Rama Indian Reserve, in the township of
Rama,"” the defendant *'is convicted before
D. M., Indian agent for the Chippewas at
Rama, and ex officio justice, a J.P. for the
purpose, and under the Indian Act of 1380, for
that he did on, etc., at the township of Rama,
unlawfully sell to certain Indians, to wit (nam-
ing them), intoxicating liquor, to wit, whiskey,
etc.” The warrant of commitment recited
that the conviction was before D. M., as
Indian agent of the county of Ontario. The
liquor was sold at the defendant's hotel in the
township of Rama by the defendant’s wife, the
husband being away a. the time, and for some
time afterwards. He stated he knew nothing
of the summions having been issuved, or of the
proceedings thereon, and never authorized
anvone to act for him, There was nothing

.td to D, M. to shew why defendant was not
present at the enquiry, and D. M. had no

reason whatever to belisve that the case was |

other than a negleet or refusal to attend,

Held, that the service was regularly made
and duly proved before the Indian agent, and
he was justified in proceeding to investigate
the cherge; and that the act of the wife was
in law that of the husband, and that he could
be convicted therefor.

Queavre, whether D. M.'s appointment was as
an Indian agent of the Chippewa Indians of
Rama, or for the county of Ontario; but the
latter might include the township, and so give
him jurisdiction; but in any event the convic-
tion could not be supported, for it did not ap-
pear that the Indians to ‘vhom the liquor was
sold were Indians over whom the agent had
jurisdiction; for it did not appear that they
were Chippewa Indians, Indians residing in
the township or even in the county.

The discharge of the defendant was thers-
fore granted; and so far as necessary, and as
there was power to do so, no action was to be
brought against the Indian agent.

Gearge Bell, for the motion.

A ylesworth, contra.

| Robertenn, j,
Re CrLarx aAND CorPORATION oF Howarp,

Drainage by-law——Assessing lands benefited—Al
teration of assessments.

A by-law was passed to provide for the
repairing and cleaning out a drain con.
structed under a prior by.law, and to make
the nssessments more equitable. The engi.
neer was limited in making uis assessments to
the lands only which were included in the
original by-law. In his report he stated that
great injustice would be inflicted by his
limited instructions being carried out, and
that a large area of land which would be
benefited by the work would escape assess.
ment. The council, notwithstanding, passed
the by-law in the livited form. There was an
appeal to the Court of Revision against the
assessments, and the court altered some of
the assessments by deducting amounts there.
from and placing the amounts thus deducted
on other assessments without making a pro rata
variation on all the assessments.

Held, that the by-law was bad and must be
quashed,

M. Wilson, for the applicant.

Pegley, for the corporation.

Rose, .
Reeve v. THoOMPSON.

Landlord and tenant—Notice to quit—dAction for
possession,

In July, 1880, M, conveyed the land in ques.
tion to the plaintiff, At the time of the con.
veyance the defendant was tenant from year
to year under M. of lands which included the
lands in question, under a tenancy in force
since 1868, The defendant had no knowledge
of the conveyance to the plaintiff at the time it
was made. In December, 1880, the plaintiff
executed what purported to be a statutory
lease of tha lands in question. The habendum
was, * during the term of the occupancy as
tenant of the lessee of said defendant of the
lands leased to him, the said term to be com.
puted from the 2nd july, 188, and from thence-
forth next ensuing and fully to be complete and
ended, ae soon as the said lessee shall vacate
the said premises or cez-2 lo reside thereon.”
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The rent reserved was 20 cents, payable on
the 1st July, 1880, in each and every year.
The defendant continued to pay rent to M.
and uever was called upon to attorn or to pay
rent to plaintiff, and received no notice to quit
from M. prior to action brought and no
demand of possession from the plaintiff until
about the commencement of this action, In
1886 the plaintiff and defendant had a dispute
about the plaintiff’s boundary line, but defend.-
ant did not dispute plaintiff's title. The
defendant claimed that the conveyance to the

plaintiff did not affect his rights under his |

lease. The plaintiff, claiming that he was
entitled to the possession of the land in ques.
tion, brought an action therefor agaii.* the
defendant.

pussession until he received proper netice to
quit,

IWalkem, Q.C., for the plaintiff,

Macguire, Q.C., for the dofendant,

Rose, J.]
Tur Bank oF MoONTREAL v. STEWART.

Action for possession of land—Morigage—Fore.
closure——Trust—Statute of Limitutions.

The plaintiffs claimed the possession of

certain land under a final order of foreclosure
obtained on a mortgage to the plaintiff made
by \W. 8., a brother of the defendant. The /a-
. ndant set up that W. S, was merely a tru..ee

for him, and that he was entitled to the land :
under the trust, and also by the Statute of :

Limitations,

the defendant's contention, and the plaintiffs
were entitled to recover.

Hudspeth, Q.C., for the plaintiffs,

Lount, Q.C., and Stewart, for the defendant.

CHANCERY DIVISION.

Rose, J.] [March 19.

McCasxkiLr v. Ropb.

Iilegal distress—No rent veserved—2 Wi, & M.,
$¢s8. 1 €1 8, 8, §~—Double valus,

In an action for illegal distress in which the
learned judge who tried the case found that
the plaintiff occupied the premises in question
under an agreement with the defendant, by the
terms of which no rent was nayable by the

; plaintiff to the defendant, and that the dis-
| tress was therefore illegal, plaintif's counsel
; asked for double the value of the goods as

i damages under 2 Wm, & M. sess. I ¢, 5, 8 &.
Held, that the defendant was entitled to the |

Held, that the sth section of the statute, by

I reference to the 2nd section, does not extend

to a holding of land when there is no rent
reserved, and that the plaintiff was not entitled

! to double value.

. A. McGillivray, for plaintiff
D. ¥. Mclntyre, for defendant.

Boyd, C.] [May 27.

Pratr v. THE CORPORATION OF THE
Crry oF STRATFORD.

Municipal corporation—3Furisdiction over streets
——Absence of by-law for the work—Damage to
adjacent owners—Remedy by action ov arbitva.
tion—u6 Viel, ¢, 18 (0.).

The plaintiff was the owner of certain pre-

i miscs which were injurioudy affected by the
Held, that the evidence failed to establish

raising of the street by the defendantsin build-
ing a bridge and its approaches, brougut an
action for damages.

Held, that he could not avail himself of the
absence of & by-law for the construction of the
bridge in order to proceed by way of an action
for damages, that his remedy was under the
arbitration elauses of the Consolidated Muni-
cipal Act, 1883, 46 Vict. c. 18 (0., for com-
pensation, and his action was dismissed with
crsts,

An owner of land has by common law no
vested right to the continuance of the high-
way at the level it was when he purchased.

The corporation, as owners or trustees for
the public, have the right to repair and im.
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prove streets and bridges without & by-law for
that purpose.
Cassels, Q.C., and Pennyfather, for the plain.
tiff.
Idington, Q.C., for the defendants.
Ferguson, J.]
MoveRrs v. GOODERHAM,

[June 13.

Coniract for sale of cargo of rye— Action for

price — Breach of implied warranty that rye .

sound and merchantable—Acceptance —Caveat |

emptor—Return of goods—Rescission of contract
—Damages.

The plaintiffs sold a cargo of rye to the de-

defenndant's dock in Toronto.
its delivery it was inspected by an inspector

Boyd, C.] [June 28,

REe DEennis,
DownNEY BT AL. v. DENNIS ET AL.

Will—=Devise—Sale by trustecs divected if wished
by majority of heivs—Consent of wajority—-
Application by minority for partition.

J. C, died in 1867, having by his will pro.
vided as foll~ws: ** And whereas trouble . .
may arise among my family with regard to the
property . . . onaccount of its being put
out of the power of my trustees to sell or dis.
pose of the property, I hereby order, direct,

. and fully authorize, at and after twenty years

. after my death, my trustees . ,

: . lately sell and dispose of my said propertv in
fendants to be delivered at a future time at the - e P ’ pror

At the time of :

employed by the defendants, and pronounced -

by him to be sound so far as he could inspect . those interested was held, and it was decided

it. Subsequently, as it was being unloaded
into defendant's elevator, it was found to be
damaged. In an action for the price in which
the defc..lants set up an implied warranty
that the rye would be sound and merchantable,

and a breach thereof, and the plaintifis con. : resisted by a majority of the heirs, 1t was

tended there was an acceptance of the rye,

and that, as there was an opportunity for in. |

spection at Toronto, the maxim caveat cmpior
applied. The defendants contended that as
there was no opportunity to inspect at the

time of the contract, and no subsequent . ya¢ the jurisdiction to partition was ousted.

waiver, the opportunity in Toronto was imma. °

terial as long after the contract of sale,

Held, that there was an implied promise on | ants.

the part of the plajntiffs that the commodity
delivered would be saleable or merchantable
under the description ‘‘rye,” and that the
maxim caveat emptor did not apply, and that
there was a breach of the warrauty contained
by implication in the contract: Fones v. Fust,
1. R. 3 Q. B. 197, cited and followed.

to abso-

T. to the best advantage, provided only that
it be the wish of a majority of my heirs who
may then be living to do so, and not otherwise,
etc.” In 1887 a meeting of a large majority of

to sell by public auction.

On an application by ihe plaintiffs who were
trustees for one of the heirs, and represented
only § share of the property, for the usual
court order for partition and sale, which was

Held, that the land in question was vested
in the trustees on the express trust to sell at

. the end of twenty vears from the testator's

The breach of the warranty of a specified :
chattel does not entitle the purchaser to re- :

turn the chattel and rescind the contract, and .

is no defence to an action by the seller; but
.evidenice may be given of the breach of the
warranty in reduction of damages.

Walkem, Q.C.. and ¥. B. Walkem, for the
plaintiffa.

T. P, Gait, and T. G. Blackstock, for defend.
ants.

death, provided a majority of the heirs were
in favour of a sale, which was proved, and

¥. Maclennan, Q.C,, for the plaintiffs.
Lash, Q.C., and ¥. R. Roaf, for the defend-

Fohn Hoskin, Q.C., for the infants.

Boyd, C.] [June 3o0.

Pecc v Hosson,

Mortgage—dction on covenant — Morigagee be-
coming owner—Extinguishment,

In an action on the covenant for payment in

a mortgagze, for the amount of the deficiency,

after the exercise of a power of sale, defendant

set up the sale under the power to one W,

and a retransfer by W. on the same day to

. plaintiff, by which plaintiff became the owner

of the land.
Held, on demurrer, no defence,
E. B, Brown, for the demurrer,
W. M. Douglas, contra,
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Norman v. Hoer.

Replevin—Action against sheriff for taking in.
sufficient bond—Damages vecoverabls thevein—
R.S. O.c 53 8 11—R. 8§, 0. ¢. 1,8, 8, std-
sec. 180
Judgment of ARMOUR, ], reported, 13 O. R.

556 afirmed.

Lash, Q.C., for the defendant.
Langton, for the plaint.Ts.

Div. Ct.]
CAMERON v, CAMERON,

[July s.

Misyepresentation—Bona fides — Aciual fraud—.
Conveyance executed — Rescissivn—Cancellation,

H. D. C., agreed in writing with C. C. on
January 17th, 1882, to sell to him Lots 37 and
39 for 85,450, payable $1,791 on the delivery of
the deed and upon the title to Lot 37 being
found satisfactory to C. C. or his solicitor, and
upon & quit claim deed of Lot 39 being de-
livered, the balance to be secured by mortgage,
said sale to be completed within ‘hirty days,
otherwise the deposit of 825 to be forfeited,
H. D. C.bona fide believing such to be the case,
represented to C. C. at the time of the sale
that a patent from the Crown had issued for
Lot 37, and relying on this representation H.
D. €. entered into the agreement, and after-
wards verbally agreed to sell Lot 37 at a large
advance to one R. On February roth, 1882,
the conveyance was executed, the bulk of the
purchase money, $4,025, having been paid
prior thereto iu cash, a promisscry note being
taken for the balance ir lieu of a mortgage.
it afterwards appeared that no patent had
ever issued for Lot 37, and notwithstanding the
efforts of H.D. C. and C, C. it was not til}
April 25th, 1883, that the department at length

ssued a patent, and then, only for four chains
of the lot, leaving ninsty links outstanding., In
February, 1883, H. D. C. had told C. C. that
lie would not keep the property, that by rea.
son of no patent having issued R. had with.
drawn from his offer, and he demanded his
money back with his actual expenses incurred,
C. C. refused to cancel the sale, and H. D. C.
now took these procsedings to have the sale

" Chan, Div.] Notrs or CANADIAN CAsEs. [Chan, Div
Div. Ct.} [June 24, | rescinded and the deed delivered up to the

chancellor,
Held, that there having been no actual fraud
and the deed ot conveyance having been exe.
cated, the plaintiff could not have the relief
sought for,

Wilde v. Gibson, 1 H. L. C. 605, and Brown.
lee v. Campbell, 5 Ap. Cas. 925, Holland, Hari
v, Swaine, 7 Chy. D. 42, considered.

McCarthy, Q.C., for the plaintiff,

Moss, Q.C., and Witherspoon, for the defend.
ants,

Div. Ct. July 5.

Recina v. BRIERLY.

Bigamy—R. S. C. ¢. 161, 5. 4.—Second marriage
contracted abroad by British subject vesident in
‘Canada — Ultva vires — Evidence — Proof " of
Jforeign law—Proof of second marriage.

Held, that R. 8, C, e. 161, s. 4, which enacts
that every one who, being married, marries
any other person during the life of the former
husband or wife, whether the second marriage
takes place in Canada or elsewhere, is guilty
of felony, provided that the person who con-
tracts such second marriage is a subject of Her
Majesty, resident in Canada, and leaving the
same with iutent to commit the offence, is not
wltra vires the Dominion Legislature, either as
being repugnant to Imperial legislation or on
any other grounds.

Per Bovp, C.—This statutory law is nearly
half a century old, it has been confirmed by
the courts, passed upon more than once by
competent colonial legislatures, and ratified by
the express sanction of the Imperial Parlia.
ment, and Her Majesty in person.

In order to prove the second marriage which
took place in Michigan, the.evidence of the
officiating minister was tendered, who showed
that during the last twenty.five ysars he had
solemnnized hundreds of marriages; that he
was a minister of the Methodist Church;
that he understood the laws of Michigan re-
lating to marriage; that he had been all the
while resident in Michigan; that he had com-
munications with the Secretary of State re-
garding these laws; and that this so-called

sacond marriage was solemnized by him in
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Michigan according to the marriage laws of
the State. .

Held, that this evidence was admissible in
proof of the validity of the second marriage,
and was sufficient proof of the same, even as.
suming that such ought not to have been pre.
sumed. .

Psy Bovp, C.—In the case of a second mar-
riage, it is not essential to prove the foreign law
n the case of British subjects, such as were in
question in this case.

W. R. Meredith, Q.C., for the prisoner.

F. R, Cartwright, for the Attorney-General
of Ontario.

[The Attorney-General of the Dominion was
notified, but did not appear.—~Ep. L, J.]

Div. Ct.]
AMBROSE v. FRASER ET AL.

Husband and wife— Covenant vunning with the
land—Assignment of the veversion by the lessor
to his wife—Set-off. :

Judgment of FErRGUsoN, ., reported 12 O. R.
459, affirmed with costs,

Pey Boyp, C.—Privity of estate is not tanta.
mount to privity of contract in order, without
more, to affect the separate estate of a married
woman as if she had expressly contracted with
reference thereto. There isno right therefore
to fix liability for the amount claimed herein
upon the separate estate of the defendant
Amelia Fraser. .

Moss, Q.C., for the plaintiff,

Osker, Q.C., for the defendants.

———

Nortes oF CANADIAN Casps—REvVIEWS.

REVIEWS,

STATUTES OF THE PROVINCE OF ONTARIO. Passed
in the session held in the fiftieth year of Her
Majesty Queen Victoria. :

We have received from the Quesn's Printer for
Ontario, & copy of the Statutes of the last session,
We have already in a former issue referrad at
length to most of the statutes of public importance
comprised in this volume. Chapter 16, which was
not published in the Gaszette, we see provides for
the introduction of the Torrens system of registra.
tion of titles into the Districts of Algoma, Thunder
Bay (including Rainy River), Muskoka, Parry
Sound and Nipissing, and practically makes the
system compulsory as regards all newly patented
lands. The operation of the Act is, however, sus-
pended until the revision of the statutes now in
progress is complete,

A NATIONAL ANTHEM.

We have been favoured by our veteran friend
and oft contributor, Mr. G, W. Wicksteed, Q.C.
of Ottawa, with a copy of a National Anthem com-
posed by him for Canada. It is an animated effu-
sion, ina broad and generous tone, and when set to
suitable music deserves to become popular. Mr.
Wicksteed has also sent us a copy of an ode to
Her Majesty on the occasion of her jubilee; both
compositions are marked by good taste and ele-
gance of expression.

FouRTH ANNUAL REPORT OF THE INSPECTOR OF
LecAt OFrFicEs FOR THE YEAR 1886,

The annual report of Mr, John Winchester, the
Inspector of Legal Offices, for the year 1886, con-
tainc a good deal of statistical information which
is deserving of consideration. On the whole we
think it indicates, in spite cf the croakers, that
during the year 1886 the country was in a fairly
prosperous condition. One of the tests by which
this may be estimated is the alaount of work the
sheriffs do in the way of realizing claims on execu-
tions. It appearas from the report that 4219 writs,
indorsed to levy $2,856,155.12, were received by
the sheriffs, and of these only 315 resulted in &
sale of goods producing $76,555.91, and only go in
a8 sale of landa producing $18.251.76, while
$125,687.06 was realized by the sheriffs without
actual sale, Thus of the $2,856,155.12 indorsad
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to be levied, $220,404.73 was actually recovered
ander exooution, of a trifle less than ten per cent.
of the whole amount. How many of the execu-
tions were settled without the intervention of the
sheriff it is of course impossible to say, but as in
only about ten per cent. of the cases did the sheriff
sell, it would appear that in the other ninety per
per cent. of cases the debtors were so impecunious
that they had no property available in execution,
or that they effected a settlement before sale.
Turning to the table showing the number of actions
comm :nced in the High Court during the year, we
find that in the Q. B. and C, P. Divisions 4,037
writs of summons issued, and in the Chancery
Division 2,025, making a totai of 6,062, The num-
ber of judgments entered after trial was only 454,
while 1,069 judgments were entered without trial,
The litigated suits are therefore not quite eight
per cent. of the whole number; a large proportion
of the remaining cases, we presume, must have
been settled between the parties. The returns of
judgments entered are however incomplete, and
do not include the County of York. In the liti-
gated cases it appears that the total amount of
costs taxed was $40,230.90 in the Q. B, and C. P.
Divisions, and $14,834.25 in the Chancery Divi-
sion, making a grand total of $55065.15 and of
this sum $27,849 or more than half was for dis-
bursements. In the non.litigated cases the total
amount of costs taxed appears to have been
$23,640.68 in the Q. B. and the C, P. Divisions,
and $9,499.70 in the Chancery Division, making a
total of $33,140.38; but of this sum $11,543.39, or
rather more than one-third, was for disbursements.
These figures appear to us very conclusively to
demonstrate, if any such demonstration be needed,
either that the fess of court are altogether too high
or that the remuneration of solicitors is altogether
too low, It is surely unreasonable that for every
dollar earned in a litigated case the solicitor should
have to disburse a dollar; and that in non-litigated
cases for every sixty-six cents earned he should
have to disburse thirty-three cents. These facts
are deserving the attention of the judges and the
Attorney-General when they come to frame the
long expected tariff of disbursements.

FLOTSAX AND JETSAM,

STATUTES OF THE DOMINION.

A table of the statutes of the Dominion of Cana-
daand the British North America Act, 1867, show.
ing the acts they amend or affect, or by which they
are amended or affected, has just been issued from
the Parlinmentary printing office. This index has
been prepared by Dr, R. J. Wicksteed, barrister at
law, in the Law dapartment of the House of Com-
mons. The work has been entirely voluntary on
his part, and for which, as in many similar cases,
he receives no extva pay from the Government.
This public spirited action on his part is all the
more commendable when it is remembered that
Dr. Wicksteed was, as he considers most unjustifi-
ably, passed over when promotions were taking
place in his office, in order to make way for ar
undeserving protege of the Hon. Mr. Chapleau.
The index is a volume of one hundred and sixty
pages. It contains information not to be found
elsewhere, and will be found most invaluable to
members of parliament and members of the legal
profession.—Ottawa Free Press, :

BARBED WIRE FENCES.-—~A sharp controversy con-

! cerning barbed wire fences has recently been termi-
. nated in the Supreme Court of New Jeisey. The
. defendant owned a field fenced with barbed wire,

and the plaintiff kept in an. adjoining pasture a valu-
able colt, which, coming into contact with Jhe barbed

. wire, was 8o badly injured that it had to be killed,

1t seems that the argument of the case, like the sub.
ject-matter, was quite pointed, for the newspaper
report saysi-——

Counsel for the plaintiff argued that the barbed

| wire fence was an invention of the devil, and was,

therefore, entitled to no consideratinn in court. Judge
Magii, in & measure, upheld him, declaring that the
right and duty of the ow ner is to put up a suitable and

roper barricr to prevent the incursions of ° s neigh-
gour’l cattle, and to keeﬁ within his own inclosure
his own animals, But that right is subject to the
duty which the owner, in common with every one
else, owes to his neighbour ; that duty is to so use his
own property as to do no injury to the property be-
longing to another, The duty which the owner who
erects a fence owes to his neighbour is a dut‘y to be
| performed with referevce to the use of the adjoining
' jand ; and if that use be In the way of pasturage for
horses or cattle, it must be with reference to the habits
of such animals in thelr disposition to break through,
and no owner has a right to erect such a barrier, or to
incotporate in it that which, in view of the natural

hablts and dispositions of such animals as would
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naturally be kept on the adjoining land, would be
dangerous and likely to produce injury. The judge
heldg that the plaintiff is entitled to recaver, although
he had bailed his colt to the adjoining owner to be
kept at pasturage, and although that owner knew of
the axistence of this wire fence.

If, however, the owner of the adjoining pasture in
which the colt was domiciled had *‘joined fences,”
as they say in the West, with the owner of the barbed
wire fence, or, in other words, if the wire fence was
by agreement, express or implied, a partition fence,
the ruling of the court could hardly be sustained, for
the catastrophe was as much the fault of the owner of
the colt, or his agent and bailee, as of the defendant
himself. We will look with much interest for the full
report of the case. The newspaper account of it con.
cludes as follows :—

The case will doubtless be appealed, as the
barbed wire manufacturers cannot afford to let such
an injurious decision stand uncontested, if there is any
hope of having it reversed. The plea will doubtless
be set up that the barbed wire, from its cheapness,
convenience and practicability is n necessity ; thatitis,
with few exceptions, harmless, and that in this case
nothing but the total depravity was at fault for the
injury. The case will be watched with no little inter.
est, and especially at the West, where barbed wire is
used almost exclusively for fencing.—Ceniral Law

Fournal.

A~ OcuList’s TEST.--In a la-rge factory in which
were employed several hundred persons, one of the
workmen, in wielding his hammer carelessly allowed
it to slip from his hand, It flew half way across the
room, and struck a fellow-workman in the left eye,

The man averred that his eye was blinded by the blow, | ‘months old, and its share, amounting to fifty cents,

although = careful examination failed to reveal any
injury, there being not & scratch visible, He brought
& suit for compensation for the loss of half of his eye-
sight, and refused all offers of compromise. The day
of the trial arrived, .od in open court an eminent
oculist retained by the defence examined the alleged
injured member, and gave it as his opinion that it was
a8 good as the right eye. Upon the plaintifi’s loud
protest of his inability to see with his left eye, the
oculist proved him a perjurer, and satisfied the court
and jury of the falsity of his claim. Aund how do you
suppose he didit? Why, simp'y by knowing that
the colours green and red combined make black, He
procured a black card on which a few words were
written with green ink. Then the plaintiff was or.
dered to put on a pair of apectacles with two different
glasses, the one for the right eye being red, and the
one for the left eye consisting of ordinary glass.
Then the card was handed him, and he was ordersd
to read the writing on it. This he did without hesi.
tation, and the cheat was at once exposed. The
sound right eye, fitted with the red glass, was unsble
to distinguish the green writing on the black surface

of the card, while the left eye, which he pretended
was sightless, was the one with which the reading had
to be done.~Cemtral Law Fournal.

A SUBSCRIBER sends us a paper containing some
details of a partition suit of elephantine proportions
which has just been wound up in the county of Elgin,
It appears that one William Boyce, who owned sev.
eral hundred acres of land in the township of Bay.
ham, died in November, 1878, leaving no children,
consequently his real estate descanded to his lawfu
heirs. He had in his lifetime six brothers and one
sister, all of whom had predeceased him, leaving
heirs and heiresses extending down to the fifth and
sixth generations. The plaiatif was the only heir in
the county of Elgin, and he could not give any defi-
nite information, either as to the names or residences
of the remaining heirs, and it fell to the lot of his
solicitors to obtain the necessary information, that a
petition for partition of the real estate might be filed
in the County Court of the county of Elgin. A
correspondence with the heirs who were known was
commenced, and link by link the line of heirship was
unravelled, until about 130 heirs and persons inter-
ested in the real estate were discovered. Of this
large number only twelve were found in Ontario
sixty being in New York State, two in Massachusette,
three in Connecticut, three in Dakota, ten in Mon-
tana, one in Michigan, fifteen in Pennsylvania, and
the remainder were scattered throughout Wisconsin,
Ohio, and Minnesota. Fifteen infants appeared as
defendants, the youngest of whom was only ten

will remain in Court until it attains the age of twenty.
one years, Two claimants were women who had
been divorced from their husbands, and several were
spinsters, with ages ranging anywhere between forty
and seventy years, The largest share of the estate to
which any one heir is entitled is a r47th, and the
smallest is a r178th. Three heirs each receive the
last mentioned share, while ten claimants rejoice in a
560th share each, Six of the heirs have died since
the suit was commenced. One fell in the fire and
was burned to death, and another committed suicide,
In order to completely establish the heirship of many
of the claimants, monuments, tombstones, and slabs
had to be carefully inspected, Many quaint epitaphs
were discovered, especially in the old cemsteries near
the Catskill Mountains,




