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TORONTO, MAY 1, 188s.

.THE dinner of the Osgoode Legal and
lt_erary Society on the 22nd ult., of
ol Ich we publish a notice in another
m&Ce, was a great success and reflected
- tuch credit upon the committee who had
c: {natt.er in hand. The dinner itself,
Osidering the difficulties to be contended

of o Wa.s good, the speeches better, those
bes:he Juniors being comparatively .the
N ofall. This Society is evidently doing
refgod work, and we commenq to our
efe ers the remarks of the chairman in
« _-rence thereto. To those who are
ra%;“’ef_l to change,” and especially to those
ran;:-lcal reforme.rs in the conserva‘xt‘iw—:
in ths of Her Majesty’s loyal opposition
® Local Legislature, we would com-
end his very sensible observations (those
pa 4 prominent and rising member of that
‘rty) on the subject of decentralization.
he_ entertainment was really more a

i 3t dinner than anything else. We trust
th-irsnay‘ be continue.d as such, jDut with
cast <;hémge, the price of the tickets, at
owe %1' students, to be placed at a much
&tterfd gure, so tl“fat they may bfe able to
ari without going beyond their means.
OUs ways of effecting this end present

themselves, some of which will, we trust,
ere next year be thought out and arranged.

WE had a feeling of respect for Mr. De
Souza, who pluckily went to work to fight
the Bench, Bar and Law Society single
handed. But ¢ there is a limit to every-
thing,” and “enough is as good as a
feast.” He has now become an ‘irre-
pressible,” and must, of course, be sup-
pressed. This time he hurled himself
against the Court of Appeal, and again
found the Bench an immovable body ;.
probably by this time he has come to.
the conclusion that he is not an irre-
sistible force. His courage failed him
at the crucial point, and, instead of be-
ing taken in charge by the sheriff, as
appeared to have been his aim, he simply
“wilted.” If he had further persisted, the
Chief Justice of the Court of Appeal would.
either have had to adjourn the Court, or
maintain its order by ordering his removal
as an obstruction to business, in which
latter case this much ill-used person would
doubtless have found some newspaper pre-
pared to laud his heroism, lament his woes,
and abuse the judges for a tyrannous
abuse of their powers, whilst a rather
disgusted Bar and an amused populace
would have concurred in the verdict of
« served him right.”

SoME of our most respected judges have
recently been subjected to most objection-

" able criticism imputing improper motives

and political bias. The subject of com-
mitment by judges for contempt of Court
has also been discussed, or rather this
power has been reviled, as a relic of bar-
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barism, and an engine of tyranny, which
should be got rid of at once. There is

generally an outburst of this kind follow-.

ing on some case coming before the Courts
in which party politics are more or less
mingled. Judges have, of course, in such
cases, to give a judgment of some sort
which is necessarily displeasing to the
losing side, and the political allies of the
latter at once go into a phrensy of indigna-
tion and abuse the judge much in the same
way as the other side would if his judg-
ment had been the other way. In con-
nection with this we venture to express a
regret that Chief Justice Cameron should
have taken the trouble to allude to any of
these attacks. Newspaper criticism of
this kind has now arrived at such a point
that it has very little effect upon readers
at large, and none at all upon intelligent
thinking people.

A pERSON signing himself ‘¢ Barrister,”
produced lately in the columns of a daily
paper an effusion which Chief Justice
Cameron, unnecessarily, we think, hon-
oured by referring to in terms all too
courteous, if worth noticing at all. Few
laymen could have written anything more
childish, or evincing more absolute want
of any thought on, or knowledge of, the
subject discussed by this person. We
have too high an opinion of the intelligent
education of our Bar to believe that a
barrister of Ontario ever wrote the letter
at all. One would suppose from the tone
of it that hundreds of respectable citizens
were pining in our prisons as the victims
of the personal malice and wounded spleen
of the various Jeffreys of our Bench. One
would hardly suppose that, so far as we
can remember, there has not been for some
thirty years or more, one single lawyer or
litigant committed for contempt of court ;
though it would occasionally have saved
much valuable time to the country and

pleased an indignant public if the power
had been exercised. The power is 2 most
wholesome one, and one that the judges
ought to have for the benefit of suitors an

the public generally,. When the judge®
get into the habit of using it for vindictive
purposes it will be time enough to tal.

about taking it away. At present there 15
no such indication. ¢ Barrister” an

others interested would do well to re
and digest the admirable judgments ©
Willes, J., and Byles, ]., in the case 0
Re Fernandez, 10 C. B., N. S. 3, where the
whole subject of commitment for contempt
is discussed, and the necessity for the e¥*

istence of the power maintained.
]

LEGISLATION IN ONTARIO.

WE publish in another column a lettéf
from a correspondent as to recent legisla-
tion as affecting decided cases.

In connection with this matter theré
can be no doubt chapter 26 of the last
session of the Ontario Legislature is "
tended to set at rest some of the difficulties
which have arisen under the Fraudulent
Preference Act, R. S. O. cap. 118. The
opinions of our judges under the last-
mentioned Act have been numerous aP
diverse, and the true interpretation of the
Act has not yet been fully settled by the
Supreme Court. The main difficulty arosé
in dealing with the words ¢ with intent t©
defeat,” etc.

Some of the decisions go to show that
where a conveyance, assignment, or othet
instrument mentioned in the Act has the
effect of defeating, hindering, or delaying
a creditor, the law presumes it to have
been executed with that intent.

Such was the decision in McZeanv. G¥
land, 32 C. P. 524; 10 A. R. 405, whet®
the exact question arose. See, also, C/4"" i
v. Hamilton Provident Company, 21 C. L+ J*
N. S. 57. So far as the actual intent to
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Prefer or delay was concerned, all the
i:)dg?s who pronounced upon the case
an‘:isfdered that there was no such intent;
n the Court of Appeal, Cameron, C.
» and Patterson, J. A., dissenting from
© Test of the Court, thought that the
Dpeal should be allowed and the assign-
Z:ent uP.h<31d. The case has been alread‘y
sthefj in the Supreme Court, and is
anding for judgment.
cult € new A'ct, afte}' reciting. that diffi-
ari Y 1s experienced in determining cases
ca SIng under the present law (R. S. O.
'thg' 118), and it is desirable to remedy
gife Same, goes on to provide that ‘every
» Conveyance, assignment, etc., made
th h. with intent to defeat, etc., or
'Credc' has such eﬁ'ect,”.shall, as a_gams.t
dent;torsf’ be utterly void. This is evi-
Y aimed directly at such a case as
fci;&a” V. Garland, and supports the de-
ve °n hitherto given. But if every con-
-Yance which has the effect of defeating,
t;:dering, delaying or preferring a credi-
sho ‘;f an insolvent is utterly voiq, why
chUd the former provision r.elatmg to
Stmveyatfces made * with that intent " be
re I'P:tamed? It appears to us that in
Moving one difficulty the Legislature
’ oarve: Cl‘?ated a much more formidable one,
assi It is scarcely possible to draw an
o '8nment which shall not have the effect,
Some extent or other, of hindering or
tlaying a creditor. (See the remarks of
Sler, 7., in Gallagher v. Glass, 32 C. P.
p‘l’r’h and Patterson, J. A., in dlexander v.
.theavell, Io A. R. 135.) We fear that
e Sect of this Act will be to increase
a0ifold the difficulties attending this

r ; .
:’néh of our law, and instead of cutting

0 lts tangles,
§ iahapter 27 of the recent Actsis a bene-
sale amendment to the law of bills'of
inte and chattel mortgages. The oint
. Nded to be met was decided against
Mortgagee in Pinkerton v. McLean, 7 A.

ordian knot, to add one more loop .

R. 490, which is therefore now no longer
law.

RECENT ENGLISH DECISIONS.

THE April numbers of the Law Reports
comprise 14 Q. B. D. pp. 377-560; 10 P.
D. pp. 33-61; and 28 Ch. D. pp. 333-469.

CHARGE OF DEBTS ON LAND—STATUTE OF LIMITATIONS

Very few of the cases in the Queen’s
Bench Division seem necessary to be
noticed here, most of them being decisions
in bankruptcy ; but the case of In re Hep-
burn (14 Q. B. D. 394), which was a bank-
ruptcy case, deserves a passing notice for
one of the points discussed in it. A testator
had, by his will, charged his debts upon his
real estate—he died without leaving.any
real estate—and the question was, whether
the trust to pay debts contained in his will
would prevent the running of the Statute
of Limitations. Upon this point Cave, Jo
remarked : ¢ John Hepburn’'s will does, in
fact, contain a trust for the payment of his
debts out of his real estate ; but John Hep-
burn left no real estate whatever, and it
seems to me that this case falls within the

‘principle of Sw#t v. Fones, 4 Cl. & F. 382.

In that case Mr. Donovan, by his will,
charged his debts upon his real estate at
Tibberton. It turned out that his estate
there, which he supposed to be freehold,
was leasehold only; and it was held that
the operation of the statute was not pre-
vented by the charge in the will, even as
to that part of the personal estate which
he had erroneously supposed to be realty.
Now, if the charge does not affect that
part of the personal estate which is errone-
ously supposed to be realty, how can it
affect that part which is not supposed to
be realty, or, in other words, how can it
have any effect upon the personalty at
all? I am of opinion that a charge upon
real estate, where there is no real estate,
has no operation whatever,” The case is
also worthy of notice for the observations
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of the learned judge on the common form
of expression that the Statute of Limita-
tions bars the remedy but not the right.
«This,” he says, * although not an un-
common, is, in my judgment, an incorrect
way of stating the effect of the Statute of
Limitations. There is in law no right
without a remedy; and, if all remedies for
enforcing a right are gone, the right has,
in point of law, ceased to exist. In the
case of a debt the ordinary and universal
remedy is by action against the debtor.
There may, however, and sometimes does,
exist another remedy, not byaction against
the debtor, but arising out of the posses-
sion of property of the debtor, which, by
law or contract, may be detained by the
creditor until the debt is paid. This latter
remedy may exist although the remedy by
action is barred; and, in that case, the
debt continues to exist so far asis neces-
sary for the enforcement of this right of
lien, but not for enforcing the remedy by
action. When the debt is barred by the
statute, and the creditor has no lien, the
debt is gone for all purposes.”

EvIDENCE—ADMISSION OF DECEASED PERSON AGAINST
HIS INTEREST.

The next case we find deserving of
notice is that of ex parte Edwards (14 Q. B.
D. 415), a decision of the.Court of Appeal
upon an application for leave to appeal to
the House of Lords from the decision of
the Court of Appeal in ex parte Revell, 13
Q. B. D. 720 D. One of the points upon
which it was desired to appeal, was upon
the question whether an admission by a
‘bankrupt in his statement of affairs, that
a debt is due from him, could, after his
death, be used as evidence against his as-
signee to establish the debt. Leaveto
appeal was refused ; and upon this point
Brett, M. R,, said: ¢ It is said that the
bankrupt’s statement was an admission
against his interest, made by a man who
has since died. - This is an attempt to en-
large the rules as to the admissibility in

evidence of admissions against interest:
The rule is, that an admission which is
against the interest of the person who
makes it, at the time when he makes it; is
admissible; not that an admission, whic!
may, or may not, turn out at some subse-
quent time to have been against his inter-
est, is admissible. This statement does
not, therefore, fall within the recogniz
rule.”

WIFE'S SEPARATE PROPERTY—HUSBAND TRUSTER FoB
WIPE.

The next case, ex parte Sibeth (14 Q- B-
D. 417), is a bankruptcy decision, but -
upon a point of general interest, inasmuc
as it establishes that the rule that a hus”
band is trustee for his wife of her sepafa‘te
property, when no other trustee has bee?
appointed, applies to that which become®
her separate property by virtue of a m&”
riage contract entered into in a foreig?
country. '

The case which follows, viz.: e¥ por¥
Whitehead (14 Q. B. D. 419), is a decisio”
of the Court of Appeal upon the sam®
subject. In that case it was verbally
agreed by husband and wife upon th_e'r
marriage that a sum of money standin®
to the wife’s credit at a bank in her maide?
name should be her separate prOPe“y'
Nothing further was done, but after th,e
marriage, the money, with the husba{‘d,s
consent, remained at the bank in the wit®
maiden name, and she received the inter”
est on it for two years after the marria8
when she drew the money out of ;
bank. The husband became bankf“‘p t :
and his trustee claimed the fund as p2 t
ot the bankrupt estate, on the ground the” -
there had been no part performance of th° g
agreement to settle to take the case out %~
the Statute of Frauds, and Cave, J het .
him entitled to it ; but the Court of APPeal' '
without deciding the question of
Statute of Frauds, came to a di
conclusion, on the ground that ther®
been a gift of the money by the husb?
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toa:lh(‘:) wife after the marriage, and that he
s ecome a trustee of it for her, as her
plﬁarate property. Brett, M. R., thus
S the case : « The only inference which
:::; draw from the facts is that the hus-
Wit allowed the money to remain in his
°Wecsl former name in the bank, and al-
o her to go on drawing cheques for
quirelcrllterest and th'e principal as she: re-
eflecy the money, in 'order to carry into
or the promise which he had made to
°f before the marriage. There was a

i
Slit of the money to her, and he became
€T trustee,”

Tap,
ULN,
ATING TENANCY ON NOTICE—SERVICE OF NOTICH.

:Ne have now to consider the case of
afé; v. B.rooks (14 Q. B. D. 475), which

a tenan action of ejectment brought against
miser nt of a mortgagee of .leasehold pre-
unduy The demised premises were hled
] °°ntaia lease for.twenty-c.me years, which
ful fo, rtl}exd a proviso that it should be law-
elandlord or his assigns, to put an

Ourt:, the lease at the end of the first
€en years, by delivering to the tenant
Viou;s aS_Sign's, six' f:alendar. m.onths_’ pre-
N So.nohce in writing of his intention to
Wa’.frh:f lessee mortgaged the premises by
ort under!ease, and dlsappea.red; the
Sllb-lisgee enitered into possession and
. .thé premises to the defendant.
Plaintiff, as assignee of the reversion,

. l::"ve:i written notice by sending it to

it waq seg s last known address (but which
algg e: 'mxttfed never reached him), and
o ving it with the mortgagee, and
q“estigxo,r} the demxse:d prer‘nises; and the
S wh or the consideration of the Court
sy cier:;her or not the notice h.ad been
t el‘miny served on the lessee in ox:der
and th, Cate the lease under the proviso;
that the ourt (Matthew, J.) was of opinion
“The lenotlce had not been duly served.
Such coa.se ma:kes no proyision for any
Dstructive service, but provides

lessee or his assigns. Purkis (the mort-
gagee) is not assignee, but only a sub-
tenant, and the notice could only be served
by delivering it to Curtis (the original
lessee). This has not been done, and the
plaintiff must fail.”

This concludes the cases which we think
necessary to notice in the Queen’s Bench
Division, with the exception of Tomlinson
v. The Land and Finance Corporation, Lim-
ited, a note of which will be found in our
notes of English Practice Cases.

The first case in the April number of
the Chancery Division is Eden v. Weardale
Iron and Coal Company, of which a note
will also be found in our notes of English
Practice Cases.

PARTNBRSHIP—FIRM OF SOLICITORS—LIABILITY OF PART-
NERS FOR MISFEASANCE OF COO0-PARTNERS.

The case of Cleather v. Twisden (28
Ch. D. 340) is an important decision,
touching the liability of the members
of a firm of solicitors, for the misap-
propriation of the securities of clients
entrusted to the custody of one of the
firm. In this case, the trustees under a
will deposited certain bonds, payable to
bearer, with Parker, a member of a firm of
solicitors who were acting for the estate.
His partner had no knowledge of this ;
but letters referring to the bonds, and
admitting that they were in P.’s custody,
addressed to the cestui que trust, were
copied into the firm'’s letter-book, and were
charged for in the bill of costs of the firm,
and the bonds were included in a state-
ment of account which the firm made out
for the trustees. Parker paid some of the
interest of the bonds by cheques of the
firm, but on each occasion recouped the
firm by a cheque for the same amount on
his private account. Parker having mis-
appropriated the bonds, the trustee sued
his co-partner, Twisden, to compel him to
make good the loss. Denman, J., had held
him liable, but the Court.of Appeal con-

T a (j . .
direct service of the notice on the ! sidered that, inasmuch as the custody of
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bonds payable to bearer is not within the |

ordinary scope of the business of a firm of
solicitors, the cheques, letters and entries
were too ambiguous to affect the defend-
ant with acquiescence in his partner, Par-
ker, having the custody of the bonds as
part of the partnership business, and that,
therefore, he was not liable for their mis-
appropriation. In connection with this
case we may refer'to a recent case before
Kay, J., of Mannus v. Mew, noted in the
Law Times for 28th March last, where a
partner, in a firm of solicitors was held
liable for the misappropriation by his co-
partner of the moneys of a client received
by the firm for investment.

SPECIFIC PERFORMANOF—ALTERNATIVE OLAIM FOR
DAMAGES,

In Hipgrave v. Case (28 Ch. D. 356),
which is the next case to be noticed, the
action was for specific performance of a
contract of sale to the defendant of a
house and goodwill, fixturesand stock-in-
trade of a business. The statement of
claim claimed specific performance of the
contract, orin the alternative, for the pay-
ment of £100 as liquidated damages fixed
by the contract. The statement of de-
fence alleged false representations by the
plaintiff as to the character of the busi-
ness, and denied that plaintiff was able
and willing to perform the contract on his
part. After the close of the pleadings the
plaintiff gave the defendant notice that
unless the defendant would complete the
purchase within a week he would re-sell
the business, which he accordingly did.
No amendment was made in the plead-
ings, and the action went to trial, when
the plaintiff’'s counsel, while admitting
that the claim for specific performance

must be abandoned, claimed to recover

the £100 as liquidated damages. Bacon,
V.-C., before whom the case was tried,
dismissed the action on the ground that
the alternative right to damages did not
arise until there had been a default in

specific performance, and the plainflg
himself, having rendered specific perfor-
mance impossible; was not entitled t©
damages. This decision the Court of AP”
peal now affirmed; the ground of the
judgment is thus shortly stated by the
Master of the Rolls: I think that the
plaintiff, having by the form of his plead-
ings and by his conduct of the cas®
elected to put his claim as one for speClﬁc
performance, with an alternative claim fo}'
damages merely as a substitute for spec’”
fic performance in case, for any reaso?™
the Court should feel itself unable to g1V¢
effect to his prayer for specific perfor”

" mance, the plaintiff cannot now be al-

lowed to change the whole nature of his
action, by turning it into an ordinaty
action for damages as at common law.

CoMPANY—TRANSFER OF 8HARES —REFUSAL OF coMPANT
TO REGISTER TRANSFER.

In the case which follows of ex par# ~
Harrison, In re Cannock and Rugely Collie?y
Co., the Court of Appeal over-ruled the
decision of Bacon, V.-C.,on a question @
company law, respecting the right of direc”
tors to refuse to register a transferee ¢
shares. By the articles of association it
was provided, that the directors might 1€
fuse to register a transfer of shares whil®
the transferor was indebted’ to the com”
pany, or if they should consider the
transferee an ' irresponsible person.
was also provided, that persons becoming
entitled to shares on the bankruptcy of 2
shareholder, might be registered on fhe.
production of such evidence as might D€
required by the directors, and that any
transfer, or pretended transfer, not 2P~
proved by the directors, should be voids :
A shareholder, who was indebted to thé |
company, executed a transfer of his sharé®
to the nominee of a bank as a security fof
advances, and the directors refused
register the transfer. Subsequently, th®
shareholder became bankrupt, and hi®
trustee, with the consent of the bank an%

e et
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their Nominees, applied to be registered.
ee’esban%{’ thqugh consenting to the trus-
SeCur_reglstratlo'n, had never waived their
the ¢ 1ty ; the directors refused to register
WereruStee' Bacon, V.-C., had held they
em V:mng, 'but. the (;ourt (?f Appeal held
thai tho'be ]u§t{ﬁed in th(‘an* refusal, and
er o eir 4dechn‘mg to register the trans-
appr the bank's nominee was not a dis-
voig val of the transfer so as to render it
e WuDder the 'artlcles, and that the trus-
as thas not entitled to the shares so long
rerna'e tr::.msfer to the bank’s nominee
. rlnffd in force, ar'ld was not entitled to
sent z?'lstered, notwithstanding the con-
eliv the tral?sferees. Lord Selborne who
st&ti:red the judgment (?f the Court (after
, transfg that. the proviso which made
ers void which were not approved

Y the directors applied to cases where

s e‘:l'ansfer‘ee was rejected as an irrespon-
o r.PP-.l'son, and not to the case of a refusal
Pan ‘?gls'ter a tr:jmsfer because the Com-
remi i interest is involved), proceeds to
Sent .r “upon the eﬂ'ect. of the bank’s con-
ing c;f We had no evidence of the mean-
trst t}_lat f:on.sent., but the cou‘nsel for the
that :ﬁ in liquidation has candidly told us
t the bank had no idea of giving up
ge:‘:.zecurity. They consented in order to
SeLo;}‘ _°f the right of the company to a
. in respect of their claim; and if

X ey iould have procured the transfer of
ens ares into the name of the trustee,
Bive S};fme arrange:mc‘ent was to be made to
e t}(: ect to their interest. ‘It seems to
tha’t ) }illt the company was entitled to say,
o i e tw.entleth article relates only to
s itle which the trustee in liquidation
ot :.nder the Bankrupt Act, and does
l'ustenable a prior tr.ans.feree‘ an(.i such
ney foe to combine their t1t1e§ in this man-
e tol‘b‘the purpose of enabling the trus-
e registered on behalf of both, and

So .
to get rid of the company’s right under
rtlcle 17'1) )

SOLICITOR—ARTICLED CLRRE-~PREMIUM.

Passing over several cases of no special
interest or application in this Province, we
come to the case of Fr7isv. Carr (28 Ch. D.
409), in which the father of a solicitor’s ar-
ticled clerk sought to recover a proportion-
ate part of a premium paid to a solicitor
who had died, on the ground that, by the
death of the solicitor, it had not been fully
earned ; but Pearson, J., not without some
hesitation, came to the conclusion that
there was no obligation in law to return
any part of the premium under such cir-
cumstances, and neither could the Court,
by virtue of its summary jurisdiction over
solicitors, say that a different rule should
be applied to a contract of this kind
between a third person and a solicitor
than would be applied to a like contract
between other persons.

INFANT—JOINT TENANOY—SEVERANCE.

We have noticed the next case, Drage
v. Hartopp, in our notes of recent English
Practice Cases, and now proceed to con-
sider that of Burnaby v. Equitable Reversion-
ary Interest Society (28 Ch. D. 416), in
which the short point was, whether an
infant who was entitled in remainder
jointly with two others to a share in Bank
annuities standing in the name of trustees,
had by her marriage settlement, which
contained a proviso for the settlement
of the present and after acquired property
of the intended wife, thereby severed the
joint tenancy. The wife attained twenty-
one, and died without having attempted
to repudiate or avoid the covenant in the
cettlement, but having made a will in pur-
suance of powers thereby given her. Two
points were taken—first, that the infant’s
.deed being voidable could not sever the
joint tenancy, and, second, that being
under coverture until she died, she could
pot deal with her reversionary property
either by way of ratification of a voidable
deed or otherwise. But Pearson, J., was
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of opinion that the deed of the infant,
although voidable, did not need confirm-
ation, but if not avoided would bind her
property, though it did not bind her per-
sonally, and that therefore the settlement
had effectually severed the joint tenancy.

PARTIES—ACTION FOR ACOOUNT AGAINST MEMBERS OF
CHURCH BUILDING COMMITTEE—ATTORNEY-GENERAL.

In the next case of Strickland v. Weldon
(28 Ch. D. 426), five members of a Church
Building Committee, on behalf of them-
selves and all other members of the com-
mittee, brought an action for an account
against a former member of the com-
mittee, and it was held that the plaintiffs
were merely agents for the subscribers to
the building fund, and that the action
could not be maintained by some of the
agents against others, and that even if all
the subscribers were suing, the action

could not be maintained without making |

the Attorney-General a plaintiff. Pearson,
J., observes: ¢ Inmy opinion the plaintiffs
are not trustees in the ordinary sense of
the word ; the members of the committee
are nothing but agents—every one of them
is an agent for the subscribers, and, to my
mind, the notion that two agents out of
three can sue the third for money which
the principal has directed to be paid to
him is an entire novelty.

« But, in addition to that objection, this
fund is a charitable fund, and I conceive
that if all the subscribers were named in
the writ as plaintiffs, the action would
nevertheless be defective, because the
Attorney-General is not here. The At-
torney-General is the only person who can
really represent a charity, and sue on its
behalf, and on that simple ground I must

refuse to make any order upon the

summons,’’

WILL—GIFT OVER—REMOTENESS—PERIOD OF ASCER-
TAINING OLASS.

The case of Watson v. Young (28 Ch. D.

. 436) is one concerning the construction of
a will. The devise in question was upon

trust for J. for life, and after his death fof
his children who should attain twenty-oné
and the issue of any child who should die
under twenty-one leaving issue who shoul

attain that age; but in case there should
be no child, nor the issue of any child ?f
J. who should attain twenty-one, then’ n
trust for the child or children of R. who
should attain twenty-one. There wa$
also a trust to accumulate the rents dur-
ing twenty-one years from the day next
before the day of the testator’'s death
and the accumulated fund was to be held
in trust for the child or children of R.who’
should attain twenty-one. J. died with-

out ever having had a child. R. had si*

children who attained twenty-one. The

youngest of them was born after the eld-
est attained twenty-one, but before the
end of the period of accumulation.

The question turned upon the yalidity
of the gift over in favour of the childre?
of R. It was said on the one hand that
the gift was void for remoteness, because.
it was a gift in case there should be no
child, nor the issue of any child of J. who
should live to attain the age of twenty-oné
which might not happen during a life 17
being and twenty-one years after. On
the other hand it was contended that the
gift over should be read as divisible int®
two altermative gifts, viz. : (1) in case theré
shall be no child of J.; and (2) in case ther®
shall be no child or issue of a child who
should attain twenty-one; and that the
first of those alternative gifts was clearly
valid.  Pearson, J., gave effect to tl?ls
contention, and held the gift over valid
On the question whether the child who
had been born before the end of the
period of accumulation, but after the eldest
of R.’s children had attained twenty-oné
was entitled to share in the accumulation
he came to the conclusion that all child’
ren born before the end of the period ©
accumulation were entitled to share. OP
this point he said: “So far as I cap
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RECENT ENGLISH DECISIONS,

;zgg: from the expressions used by the
OPiiis in other cases, they seem to be of
Class()?l that the. period which closes the
of th; 1s the period when. the first member
Pose, C.lass beco.mes entitled to the actual
ssion or enjoyment of his share.”

Al)xm
;:‘TRATION—TRUST FOR PAYMENT OF DEBTS—EX-
ERATION OF GENERAL PERSONAL ESTATE.

Bu\zz have next to consider Zwo#t v.
ced nan (28 Ch. D. 446). In this case a
ime W}?S made by a testator in his life-
S°nalw ereby he conveyed real and per-
o lifeState to trus?:ees, in trust for himself
is clet; and after his death for payment of
Suche ts and funeral expenses, and after
theiy Payfnent upon trust, for his sons and
wheth Chlldfen; and the question was,
eratiy er this deed had the effect of exon-
eStategf the testator’s general personal
Paym rom its primary liability for the
ot iﬂt of his debts, and it was held
estatel had not, b.ut that the personal
Primg, comprised in the deed was the
tor's ;Y fund for the payment of the testa-
not 5 ebts. Pearson, J., says: “I am
gener\\iare of any authority which makes
or tha personal estate the primary fund
SOnale bayment (?f debts as against pet-
at estate specifically appropriated to
ou }l)llu‘pose. I confess I should have
as tog t, but for the technical rule of law
reat l‘(;ial estate, that when a testator had
debtseha trust for the payment of his
trust » he must be taken tg mean that the
plied Property, whatever it is, is to be ap-
of thelrcllthe first instance in the payment
Prope ebts, so as to exonerate his other
ever l;;ly As regards real estate, how-
rule"of at cannot be so by reason of the
estate law which says that the personal
tator lis to. bear the debts, unless the tes-
expre as, in so many words, or by some
ind Ssion of 1.nt'ent10n of the strongest
not ahSald that it is to be otherwise. I do
ap ’.1. owever, understand that that rule
Plles to personal estate.”

¢

WILL—GIFT TO CHARITY—‘ CHARITABLE AND DESERV-
ING OBJECTS.”

The only remainirig case in the Chan-
cery Division for April necessary to be re-
ferred to here is Jrnre Sutton, Stone v. A ttor-
ney-General (28 Ch. D. 464), a case of con-
struction of a will whereby the testatrix
devised * that the whole of the money over
which I have a disposing power be given
in charitable and deserving objects, the
amount being £600 sterling.” On behalf
of the next of kin it was argued that the
objects might be either deserving or chari-
table, and that this was too indefinite to
constitute a good charitable gift. It was
admitted that if the words were ¢ be given
in charitable objects,” the bequest would
be good ; but Pearson, J., was of opinion
that the words ¢ charitable and deserv-
ing objects” meant only one class of
objects, and that the word ¢ charitable ”’
governed the whole sentence. As he put
it, it was a case of English and not of law,
and as he considered the proper meaning
of the words used was that the objects
were to be at once charitable and deserv-
ing he held the bequest to be valid.

It was also held that the word **money "
did not include money invested in consols.
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ENGLAND.

RECENT ENGLISH PRACTICE CASES.

ToMriNsoN v. THE LaND aND FINANCE
CorroraTioN (L1MITED).

Interpleader issue—Security for costs,

In an interpleader issue directed upon the application of a
sheriff, between an execution creditor upon whose execution
the goods in question have been seized, and an adverse
claimant, both parties to the issue are in the position of plain-
tiffs, and a defendant in the issue may be ordered to give
security for costs in any case in which a plaintiff may be so
ordered, and the rule that a defendant cannot be compelled
to give security does not apply.

{14 Q. B. D. 539—C. A,

An interpleader issue had been directed on the
application of the sheriff, between the claimant of
goods seized under execution, as plaintiff, and the
execution creditors as defendants. The execution
creditors were an insolvent company, which was
being compulsorily wound up. The plaintiff in the
issue applied for security for costs. The Divisional
Court of the Q. B. D. had ordered security to be
given, and the Court of Appeal affirmed the order.

BoweN, L, J.—*1In the present case the issue has
been directed on the application of the sheriff; and
it seems to me that the substance and not the form
of the proceeding must be looked at; in that point
of view the defendant company is really a plaintiff,
and being insolvent is liable to give security for
costs.”’ )

Epen v. WEARDALE IrRON AND CoaLr Co.
Third party—Counter claim by third party against
plaintiff.

Rules S. C. of 1883—O0rd. 16, 7. 48, 52, 53—0rd. 19,
r. 3 (Ont. R. 107, 110, 11X, I27).

The Court has no power to give a third party who has been

served with notice by a defendant under Ord. 16, I. 48, leave .

to file a counter-claim against the original plaintift.
[28 Ch. D. 333-—C.A,

FRry, L. J.—* The primary object of the intro-
duction of a third party is to prevent the necessity
of two actions. 1In the first place, it is for the de-
termination of all questions between the plaintiff
and the defendant who brings in the third party;
and in the second place, for the determination of

| questions between the defendant and the

third
party, against whom the defendant claims contri-
bution or indemnity. I think it is confined t©
these two classes of questions. If the procedur®
is extended to questions between the plaintiff a?
the third party, it will cause great inconvenience 0
litigants."

Drace v. HarToPP.

Parties—Rules S.C. 1883, Ord. 16, 7. 11 (Ont. R. 103)
[28 Ch. D. 414

One of two executors having absconded, th®
other executor sued a mortgagor without adding
the absconding executor.

The Court refused, on the application of the d¢°
fendant, to add the absconding executor as defend-
ant.

PEARSON, J.—* A question may arise whether he
(the absconding defendant) is interested in the sub-
ject matter, and if any question of that sort does
arise, the Court will be able to deal with itand Pro-
tect the defendant. I have no power to add hi™
as a plaintiff. If he is added as defendant b€
would be out of the jurisdiction, and I have no ev"”
dence of where he is, and there is no evidence that
it would be possible for the Court to make an
order for substituted service.”

I refuse to make the order.
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RoMNEY v. MERSEA.
Municipal drainage—Assessments for.

co:st)etition of t.en proprietors for a by-law to
numbl‘uct a drain which benefited a great
Driet, er of lots, and for which about 150 pro-
OTs were assessed in two townships,
Whi:}lld’ not sufficient to support the by-law,
‘Was therefore quashed.
tkinson, for appeal.

Robinso'l, Q.C., contra.

York v. GRaVEL Roaps.
Injunction—Steam motor.
The. Court being equally divided, the appeal
S dismissed,
° BurTon and Rose.—The state having

erfered by 44 Vict. cap. 57 (0.), there should

o & reference under that Act to ascertain the
Mpensation,

Obinson, Q.C., and Osler, Q.C., for appeal.

int
e

* K. Ker, Q.C., and Cassels, Q.C., contra.

HoGG v, MAGUIRE.
Will—Obtained by undue influence.

OfﬁisB- made a will, whereby he gave the bulk
efendprc’Perty to the plaintiff, his sister. The
SGCOHdan't’ another sister, claimed under a
estat ‘,Vlll made an hour or two before the
estatgrs death. The evid.ence showed that
eagy) T was a very determined man, and not
XCe:’S_‘Dﬂuex}ceg; that he was suffering from
EUSiwe drinking; that he latterly spoke in
q“entlvet terms of detendant, and had fre}-
eath, }’»t and as latef as a f?w days before his
array Sdated that if he died everything was
propeite » and that the plaintiff would get his
fenq Y- Shortly before his death the de-
a0t had him brought to her’ house. On

€ nj

ght of his death the physician in attend-

ance told defendant that if anything was to be
settled it should be done at once. A solicitor
was sent for to draw a will. The defendant
instructed him before he saw the testator.
When the will was drawn, which gave the bulk
of his property to the defendant, but contained
a legacy of $1,000 to plaintiff, the solicitor read
it over to the testator and asked him if he
approved of it. He made a sign of dissent.
The defendant tried to persuade the testator
to give plaintiff $1,000, but (as defendant said)
he said $10 was enough. In its altered form
the will was signed. The evidence of various
witnesses for the defence was conflicting as to
the incidents which happened during this time
and until the testator’s decease; but while
they all spoke of the testator’s unwillingness to
give the plaintiff more than $10, there was no
evidence other than that of the defendant of
his desire to give the defendant the bulk of
his property, or of any disposition of his
property.

Held, reversing the judgment of Court below,

. that the second will could not be established

on the uncorroborated evidence of the defend-

| ant, and the first will was declared to be the

testator’s last will,

Robinson, Q.C., for appeal.

S. H. Blake, Q.C., Lash, Q.C., and Francis,
contra.

McKEeNzie v. DWIGHT.

' Deceit—N.-W. Mounted Police warrant—A ssign-

ment of —Representation as to right of holder.

The Court being equally divided, the appeal
was dismissed, and the judgment of the Court
below, 2 O. R. 366, affirmed with costs.

McCarthy, Q.C., for the appellant.

McMichael, Q.C., and Pearson, for the re-

spondent.

ELLioTT V. BrROWN.

Conveyance by married woman—Want of certifi-
cate of execution—Possession contrary to deed—
R. S. O. ch. 128, secs. 13, 14.

A married woman in 1834, by deed joining
with her husband, purported to convey the
east half of a lot to T. in fee simple, but the
deed was void for want of a magistrate’s certi-
ficate. T. never took possession, but in 1852
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conveyed to H., through whom the plaintiff
claimed. Shortly after the conveyance to T.,
he told A. that he would not live on the land
or have anything to do with it. A. then pro-
cured some one to look after it for her; and
about sixteen years before this action two
sons of A. went into possession of the west
half of the lot on the understanding that they
were to have the whole land, each paying her
$50 on account, but no deed was executed till
1875. They paid taxes on the whole lot, and
cut timber at times on the east half. In 1871
E. having obtained a conveyance of the east
half, had a line run between the east and west
halves, and cut timber on the east half. An
action of trespass was brought against him by
A.s sons, which he settled. The east half
was neither cleared, fenced nor cultivated.

Held, reversing the judgment of the Court
below, 2 O. R. 352, OSLER, J.A., dissenting,
thaf the acts of A.’s sons upon the east half
were such actual possession and enjoyment
thereof within the meaning of the proviso at
the end of sec. 13 of R. S. O., ch. 128, as to
prevent that act from having the effect of
making the defective deed valid.

Per OSLER, J.A.—The actual possession and
enjoyment of the statute is such a possession
as would suffice to bar the owner under the
Statute of Limitations.

Dickson, Q.C., and G. H. Watson, for the
appellant.

G. T. Blackstock, for respondent.

CHANCERY DIVISION,

Full Court.] [Feb. 27.

ReaL EstaTe Loan Co. v. YORKVILLE AND
VaucuaN Roap Co. ET AL,

Conveyance in fraud of creditor—** Creditors”—
Locus standi—13 Eliz. c. 5.

The plaintiffs sought to set aside a certain
conveyance dated Feb. 27th, 1880, and made
by the M. Society to the Y. Company, as exe-
cuted in fraud of themselves as creditors.

It appeared that the plaintiffs had not re-
covered judgment for the debt, in respect of
which they claimed to be creditors, until July
23rd, 1883, but that this was a judgment in an
action brought for damages for certain mis-

representations made to them by the M-
Society in September, 1879, which misrepre”
sentations had induced the plaintiffs on tha
day to enter into a contract with the M-
Society to purchase certain mortgages ff°‘_“
them, and transfer certain shares of their
capital stock to the M. Society, which Stoc!‘
they did not, however, actually transfer untt
after Feb. 27th, 1880. X
Held, per Bovp, C., that the plaintiffs .d‘d
not really become creditors of the M. Society
until they recovered judgment, and it was
illusory to endeavour to trace back the origit

of this claim to the alleged misrepresentatiof® -

which were not acted upon until after tBe
impeached conveyance, and whatever causé o
action the plaintiffs then had they did not
prosecute it, or become creditors in respect ©
it. The legal and only position of the plai®”
tiffs was that of subsequent creditors, and it was
not pretended that the conveyance was give?
with a view to defeat subsequent creditor™
and failing that the plaintiffs had no locu$
standi to recover under 13 Eliz. c. 13, even’
the impeached conveyance was held to be 0
a voluntary character as to which quere.
Held, per PROUDFOOT, J ., that thoughan actio?
for damages could not be brought until the
damage accrued, yet the agreement of Septs
1879, being based on misrepresentations of the
M. Society, the plaintitfs’ right dated from t.he
agreement. It was not necessary for the plai?
tiffs to be creditors, it was sufficient for them
to have a right of action, and the impeach®
conveyance being voluntary they were en”
titled to succeed. :
The Court being divided, judgment of jud&®
of first instance affirmed.
Lash, Q.C., and A. Galt, for appellants.
McMichael, Q.C., for respondents.

Divisional Court. | [March 2!

Re Fox, anp Tue SoutrH HALF OF LoT
No. 1 IN THE roTH CoN. OF DowNIE:
Quieting title—Devise—Condition—Power of s#k
The petitioner, in a quieting title appli"i'l
tion, claimed title as devisee under a W
which contained the following provisions gl

« Secondly, I devise to my son, J. Fo t e
south half of Lot No. 1 in the 10th concessio?

-
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°°ntl;?nit§:vnshlp of D., in the Couaty of P.,
o be knob fifty acres more or less, but he is
Mmag, TVl:.ﬂ as a sober, steady and industrious
Petioq of ﬁn‘dly, If, at any time during the
O my ey ve years aft‘er my death, it appears
Said g0 ecutors hereinafter named, that my
Power tc;J., does no.t remain sober, I give them
o suc, sell ?.nd dispose of the said property
seem charitable purposes as to them shall

Hd;neet.”
good ;;I;ihat the power of sale in the will was
°‘1y’is the}t the certificate of title could
Sue subject to such power of sale.
ment, for the petitioner.

Divisional Court.|

Can
ADIAN Lanp, ETC., Co. v. TOWNSHIP
oF DYSART.

48845
Sment — Fuvisdiction of Court of Chancery

Y0 entertq; 7 ur
tain action without appeal
R ppeal from Court

Onja[{ appeal from the judgment of FErRGU-
A the,D.i,v;n' this action (reported ante p. 76) to
the jsl:;nal Court, the Court was divided
Sustaineq. gment appealed from was therefore
P
ee;n?:‘;b, C.—The c!aim of the plaintiffs to
3°1uter erence of this Court is not one of
iscretio right, but one resting on judicial
exercisedn’ -and .theft ‘dlscretion was rightly
Stipeng; n d_lsmlssmg the action. The
N mata:ry magistrate has power to deal with
anner ers in question in the most ample
of lange hThe statute intends that the value
Tities shall be ﬁx‘.ed by the municipal auth-
een ;xailnd not until all statutory means have
thig Cou austed .should recourse be had to
Citeq forrt for.rehef.. No authority has been
Dpellate Tf-kmg this Court subsidiary to the
Making 1t ribunal created by Parliament, and
Ppealy l}ndertake the duty of disposing of
Stipey diwhlch could be effectually done by the
efendy a:y magistrate. As to costs the
emu:-lrs are to blame for not having placed
preliminaer on thfe record, and so had the
© trig) ry question of law decided before
withhold’ and they should not be allowed to
Whicy, my %;1 demurrer and reap large costs
ad by thg it not have been incurred if they
eir pleadings notified the plaintiffs

_determine.

LMafch 21. )

that they would object to the plaintiffs’ right
to litigate. The costs of the motion for injunc-
tion should be given to the defendants, and
further costs should be given thereafter as if
the defendants had “successfully demurred ;
and the costs of this appeal are to be given
to the defendants.

Pey ProuDFOOT, J.—The special act for the
territorial division of Haliburton, R.S. O.c.
6, sec. 23, gives an appeal to the stipendiary
magistrate against any decision of the Court of
Revision. The action of the Court was a
mere travesty of a judicial proceeding. The
function of the Court was judicial, to hear and
The action of the Court in decid-
he only evidence given

ing in opposition to t
tablish that the

before them appears to es
whole was a fraudulent arrangement by the
members of the Court of Revision. To
give the stipendiary magistrate jurisdiction
the Court of Revision must have given a
decision. The admission that the action of the
Court was fraudulent, in effect determines
that there was no decision. A judgment is
vitiated and void from the corrupt and fraudu-
lent acts of the litigants, and a litigant has
much more reason to complain of an unjust
judge than he has of an unjust antagonist. It
was not intended by the legislature that it
should be the duty of the stipendiary magis-
trate to enquire into fraudulent proceedings
of the Court of Revision, but to consider
whether an honest decision was to be revised.
In the case of an alleged fraudulent judgment
the jurisdiction of the Superior Court is not
taken away. The stipendiary magistrate’s
jurisdiction is confined to an appeal from a
decision. '

If this Court has jurisdiction, as it certainly
has where the acts complained of are vitiated
by fraud, we cannot refuse to entertain the
suit because the plaintiffs may have another
and perhaps a more convenient remedy.

I agree with the Chancellor as regards the

costs.
S. H. Blake, Q.C., and Cassels, Q.C., for the

plaintiffs.
McCarthy, Q.C., and Hudspeth, Q.C., for the

defendants.
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- ‘ NortH v. FISHER. o

Ilgg'sg,) zj{ﬁon, Q-C] MEIX';S ‘;’g Secuvity for costs—Amount—Rule 431 0. ¥ 4

Coox ET aL. v. LEMIEUX.

Action for vecovery of land— Fudgment—Rule
322 0. ¥. 4.

Inanaction for the recovery of land the plain-
tiffs moved, under Rule 322 O. J. A,, for final
judgment upon the pleadings, the depositions
of the defendant, taken in his examination for
discovery and upon an affidavit, verifying a
lease of the land in question to the father and
brother of the defendant.

The defendant in his examination admitted
that his father told him there was a lease
from the plaintiffs, but he did not admit any
of the terms of it. .

The lease put in and verified by affidavit
was one from year to year, terminable at the
end of any year on six months’ notice, the
lessees to pay all taxes and keep the fences in
repair. It was not alleged that any notice to
quit had been given, or that anything under-
taken by the lessees had not been performed.

The defendant on his examination further
admitted that he was in possession simply as

‘his father’s agent; that the title set up by his

father was by possession, and that the only
ground on which he expected to continue to
hold was length of possession.

The plaintiffs sought to shew that the in-
terest of the lessees under the lease was at an
end, by proving from the defendant’s exami-
nation that his father had disclaimed the title
under the plaintiffs, and by the defendant’s
statement of defence in which he denied the
plaintiffs’ title.

Held, that much care must be taken in such
cases not to take away the right of trial on
viva voce evidence; that the plaintiffs’ case
was not conclusively made out, and the motion
therefore failed.

Quare, whether the lease in question was a
document that, under Rule 322 O. J. A., could
be proved on this motion by an adverse affi-
davit without cross-examination ?

A. H. Mayrsh, for the motion.

Watson, contra.

The defendant having obtained on ﬂfw"l’;
an order for security for costs, a localludg,n
allowed the plaintiff to pay into Court $20° 11_
satisfaction of it. This amount was ;.;,fte .
wards increased to $250, but the local jud8
refused to make an order for further secflﬂty‘;

An appeal from the order of the local Jud,g i
refusing to direct further security was _dlst
missed, as the $250 appeared to be sufﬁCle’io'

But quere whether there is any power o
make an order enabling a plaintiff to pay_lﬂ'f
Court a less sum than $400 where the plam‘aI
has taken out a praecipe order under Rule 43
0.].A?

F. Fitzgerald, for the appeal.

Holman, contra. )

Rose, J.] - [April 14

Ve
Tue Union Loan anp Savings Co.
BoOMER.

Reference under sec. 47 0. ¥. A—Furisdiction o
Master in Chambers—Rule 323 O. ¥+ 4-

The Master in Chambers made an 01"1.ef
under sec. 47 O. J. A., referring to an oﬂic“_"ﬂl
referee to enquire and report the amount*
which the defendant was indebted to the:
plaintiffs under the mortgage in question. ot

On appeal the order of the Master Wi.lss. ]
aside'on the ground that he had no jurisdic
tion, following White v. Beemer, 21 C. L. J 12%
but an order was made under Rule 323 O-J_' A
for a reference as upon a substantive motiof*
No costs of either motion were given to eithe®
party.

Clement, for the appeal.

Shepley, contra.

Mr. Dalton, Q.C.] [April 18-
RoseNHEIM V. SILLIMAN.

Examination of witnesses before trial—Rule 285
0. ¥. A.

A order was made under Rule 285 O. ] A
on the application of the plaintiff for thev
examination before the trial of the manage’
of the defendant’s branch business at Toronto
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the clerk in the Toronto office, who | Mr. Daiton, Q.C.] [April 21.

ac ;
exzezt:d’ in the defendant’s name, the bill of
self 1; ge sued on, where the defendant him-
ved out of the jurisdiction.
“olman, for the plaintiff.
&den, for the defendant.

Mr,

Dalton, Q.C.] [April 18.

GRANT v. MIDDLETON.

Notice of trial—Irregularity.

‘: Qfl:tlcf of trial in an action brought in
8iven F:n s Bencl.l or SIO.mmon Pleas Division
Rctions T a special sittings for the trial of
ad win o the Chancery Division is irregular

Will be set aside.

olman, for the defendant.

4.
H. Meyers, for the plaintiff.

a

Bovg |
¥4, C.] | April zo.

Masse v. MASSE.

T, .
Yansferring action to another division—3Fury
notice—Rule 545 O. F. A.

eri? :;l action for' the recovery of land, the

ance SUmrr‘xons issued compulsorily in the

. ry Division pursuant to Rule 545
'ng-, and a jury notice was served by the
tiff ¢ :tnf- A motiorf was made by the plain-

otion l:'xke out the jury notice, and a cross-
oa y thf% defendant to transfer the action

Hnother division.
GQu:ﬁi’ that the .object of Rule 545 being to

igh ée the business in all divisions of the
erreq fourt, an a(.:tion will not now be trans-
very strom one division to another except on
2y on rong ground§. It was impossible to
Woulg bthe facts (?1sclosed that this action
j“dge le better trxeq by a jury than by a
ore b: one, and the jury notice should there-
the oh struck o.ut’ ?nd the action retained in
of B iavncery Division. The decision in Bank
affec.t . A. v. Eddy, 9 P. R. 468, is much

ed by Rule 545.
* C. Hamilton, for the plaintiff.
« H. P, Clement, for the defendant.

defe

MACDONALD V. PIPER.

Costs—Action by solicitor against client—Refer-
ence to taxation—Rule 443 O. F. 4.

In an action by a solicitor against his client
to recover the amount of a bill of costs ren-
dered, the defendant disputed the retainer,
and the plaintiff moved for an order referring
all the questions in the action and the tax-
ation of the bill to one of the taxing officers.

Held, that by Rule 443 O. J. A. and Form
136, the former practice has been changed,
and an order referring a bill of costs to a tax-
ing officer should not direct the officer to do
more-than ascertain the proper amount of it.

Held, also, that an action having been -
brought on the bill in question it would not be
proper to refer the question of liability which
arises in the action to the decision of a tax-
ing officer. )

George Bell, for the motion.

Moffatt, contra.

RS

Proudfoot, J.] [April 22.

MorToN V. HaMmiLTON PROVIDENT LoaN
SOCIETY.

Costs—Scale of —Claim to equitable velief—
Rule 515 0. 7. 4.

The plaintiff mortgaged certain lands to the:
defendants, and the mortgage becoming in
default the defendants sold the lands under
their power of sale, and afterwards rendered a.
statement claiming $182.61, as due to them
under their mortgage in addition to the amount
derived from the sale, and such amounts as
had been paid by the plaintiff before the
mortgage became in default.

The plaintiff brought this action claiming
that the defendants had received much more
than they were entitled to, and asked to have
account taken of the sums due on the mort-
gage and of the sums received by the defend--
ants, and that the defendants might be
declared trustees of the plaintiff in regard to:
that money, and might be ordered to account
for it. :

The action was referred to a Master, who
reported that he had taken the accounts, and
that be found a balance due to the plaintiff of

$123.27.
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The judgment on further directions ordered

the defendants to pay to the plaintiff the
-amount found due with costs,

The taxing officer taxed the costs on the
higher scale. .

Held, that the defendants’ liability was not a

legalone as for a money demand; but the claim
was for equitable relief, and the action could

not have been brought in the County Court, |

nor was it a case under Rule 515 O. J. A,, for
costs on the lower scale, for the amount in-
volved was $3035.88 ($182.61 plus $123.27), a
sum beyond the former equitable jurisdiction
of the County Court, and therefore the taxing
officer was right in taxing the costs on the
higher scale. .
Muir, for the defendants.
Watson, for the plaintiff.

s

Boyd, C.] [April 22.

WALKER v. WALKER,
Interim alimony—De Jacto marviage denied.

Upon an application for interim alimony the
plaintiff swore that she was married to the
defendant, and gave the time,
cumstances of the alleged m
defendant denied and brought
evidence to support his den
marriage was celebrated at the
the manner and place alleged by
but he did not deny the exist
deposed to by the plaintiff, fr
marriage de fact> might be inferred from con-
«duct and reputation. Under these circum-
stances the order of a local Master, awarding
the plaintiff interim alimony, was affirmed.

Held, that the principle which underlies all
the decisions is that the allotment of alimony
pendente lite depends upon the marital relation-
ship of the parties existing de facto. The Court
exercises a discretion in granting or with-
holding alimony pendente lite which is regulated
by the circumstances of each case, and the
defendant by his own act and conduct having
. clothed the plaintiff with the reputation of

being his wife, the decision of the Master
should not be interfered with.

Lash, Q.C. for the appeal,
Hoyles, contra,

place and cir.
arriage. The
confirmatory
ial that the
time and in
the plaintiff;
ence of facts
om which a

BOOK REVIEWS,

THE ELECTOR'S PoLITICAL CATEGHISM. Camplleg
by Richard John Wicksteed (of the Law Depart-
ment, House of Commons, Ottawa). Ottaws"""
Citizen Printing and Publishing Company, 1885-

This brochure of Mr. R. J. Wicksteed was issued
some little time ago, and we crave his pardon for
not noticing it before. It is intended to try tO
give electors a view of their position, duties and
responsibilities as citizens of Canada. Itis, speak-
ing generally, an effort towards giving men thoughts
beyond party, shaking off the abominable tyranny
of partyism, and freeing them not only from those
galling chains, but from the equally adamantiné
bonds of self-interest; an effort to clear away the
mist obscuring the sight of this true heritage of
freedom, whereby they can become free and strong
to do the right without fear from without or re-
proaches from within. His aim is high and we
shall not (for fear a doubt might help to mar the
good work) question his statement, * that it ought
not to be very difficult to elevate our elector and
legislator to the judge standard, and to bring about
a recognition of the principle that a vote at the
polls or in Parliament influenced by undue con-
siderations is as much an act of immorality as 2
corrupt decision by a judge.”

The writer claims that what he deprecates must
have its cause in the ignorance of the electors as
to the constitution, and of their duties and responsi-
bilities as citizens. His thoughts are large ?.nd
high (not claiming them to be original, for he glV'es
a list of his authorities in an appendix), though: 1n
the form in which expressed, quaintly remindl_ng
us of childhood's days when we were taught with

weary labour the old Church Catechism. Let us
give some extracts :—

QUESTION. What is your name and state of.llfe?

ANSWER. I am A B., anelector of the.DomImOI‘f
of Canada, a colony of the United Kingdom o
Great Britain and Ireland, and a subject of Her
Britannic Majesty.

Q. What privileges do you enjoy by being an
elector of Canada ?

A. By being an elector of Canada,Iama greé}tei
man in my civil capacity than the greatest subjec
of an arbitrary prince; because I am governed by
laws to which I give my consent—and my life,
liberty or goods cannot be taken from me but
according to these laws. I am a freeman,

Q. Who gave you this liberty ? 1

A. No man gave it to me. Liberty is the natura!
right of every human creature; he is born to the
exercise of it as soon as he has attained to that ©
his reason. But that my liberty is preserved t0
me, when lost to a great part of mankind, is owing

under God, to the wisdom and valour of mY
ancestors.
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Q. Whel' . . . . .
Consist 2 ein does this liberty, which you enjoy,
a A. Inlaws made by the consent of the peo;)le.
nnd the due execution of those laws. I am firee

ot from the law but by the law.
as’ Rehearse the articles of your political creed,

a citizen of Canada?

A. I believe that the supreme or legislative
Power of this Dominion, in the subject matters
Over which it has jurisdiction, resides in the Queen,

€ Senate and the Commons; that Her Majesty
: fueen Victoria, is Sovereign or Supreme Executor
is the law, to whom, upon that account, all loyalty
Leque; that each of the three branches of the
a islature is endowed with its particular rights
t'n offices; that the Queen, by her royal preroga-
ve, has the power of determining the time and
gfaCe of meeting of Parliaments; that the consent
i the Queen—that is, of the Governor-General, act-
0g on behalf and in the name of Her Majesty—

e Senate and the Commons is necessary to the
®nactment of a law, and that all the three make

Ut one lawgiver; that as to the freedom of con-
8ent in the making of laws, these three powers are
Independent ; and that each and all the three are

und to observe the laws that are made.

. What are the duties of your station?
s A. To endeavour, so far as I am able, to pre-
Srve the public tranquillitv, and, as I am an
Slector, to give my vote for the candidate whom I
qudge most worthy to serve his country, for, if
0’ Om any partial motive I should give my vote for
ane unworthy, I should think myself justly charge-
le with his guilt.

Q. You have perhaps but one vote in two thou-
8and, and the member perhaps one of two hundred

Ore—then your share'of the guilt is but small?

A. As he who assists at a murder is guilty of
:’Urder, so he who acts the lowest part in the

Nslaving of his country is guilty of a much greater
Crime than murder.
¢ Q. Is enslaving one's country a greater crime
han murder ?

A. Yes; inasmuch as the murder of human
Dature is a greater crime than the murder of a

Uman creature, or as he who debases and renders
Miserable the mass of mankind is more wicked

an he who cuts off an individual.

Q. Is it not lawful, then, to take a bribe from a
Person otherwise worthy to serve his country ?

A. No more than for a judge to take a bribe for
2 righteous sentence; nor is it any more lawful to
Corrupt than to commit evil that good may come
of it. Corruption converts a good action into
Wickedness, Bribery of all sorts is contrary to

e law of God ; it is a heinous sin, often punished
With the severest judgments; and is, besides, the
8reatest folly and madness.

Q. How is it contrary to the law of God ?

A. The law of God says expressly, * Thou shalt
Dot wrest judgment; thou shalt not take a gift.”

S to the wicked it says, * His right hand is full
?f bribes;' the righteous ‘*‘shaketh his hands
Tom holding a bribe; " ‘ that God shall destroy

€ tabernacle of bribery,” etc.

b Q. What do you think of those who are bribed

Y gluttony or drunkenness? .

b'A' That’ they are viler than Esau, who sold his

Irth-right for a mess of pottage.

P Q. Why is my taking a bribe at an election
olly or madness?

A. Because I must refund tenfold in taxes what
I ta‘(e as a bribe, and the member who bought me:
has'a fair pretext to sell me; nor can I insucha
case have any just cause for complaint.

Q. Who is most likely to take a bribe ?

A. He who offers one.

Q. Who is likely to be frugal of the people’s
money ?

A. He who puts none of it in his own pocket.

While some might cavil at some of the proposi-
tions laid down in Mr. Wicksteed’'s Catechism, it
would be well that it should be widely read as:
well by the juveniles who are to be the men of the:
future as the children of larger growth, who are
ignorant of what law and freedom really mean.

CORRESPONDENCE.

RECENT LEGISLATION. .

To the Editor of the LAW JOURNAL,

S1r,—I have just been looking over the April 15th
number of the C. L. J., and notice the comments.
on the O. J. Act, 1885, in which reference is made
to a case or two aimed at by the Act. My vanity
prompts me to tell you that two other cases are
distinctly aimed at in two other Acts of the same
session. Cap. 26 sec. 2 is intended to set at rest
a much vexed question under our R.S. O.cap.
118, namely, whether an assignment which has the
effect of hindering or delaying, etc., a creditor,
must be taken to have been executed with that
intent. This point was decided in the affirmative
by the C. P. and Court of Appeal in the case of
McLean v. Garland, which was recently argued
before the Supreme Court. Then cap. 27 aims at.
another decision of Re Lyons.

1 remain, Sir,
Your obedient servant,
A BARRISTER.

ENFORCING YUDGMENTS OF FOREIGN
BRITISH COURTS.

Sir,—The suggestion that some method of pro-
cedure should be devised whereby the judgments
of the Queen's Courts in one part of her empire
may be enforced in the Courts of any other part
is a very reasonable one, and well worthy of con-
sideration.

With a view to carrying out such a scheme
of judicial reciprocity, I would suggest that it
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OSGOODE LITERARY AND LEGAL SocIieTy.

might be provided that upon the filing of a duly
authenticated copy of the judgment of any Court
of Her Majesty’s Dominions in any other Court
in any other part of her dominions, having juris-
diction to entertain an action upon such judgment,
the judgment shall become a judgment of the latter
Court, and enforceable by process to be issued
therefrom, as if originally recovered therein.

H.

OSGOODE LITERARY AND LEGAL
SOCIETY.

THE annual dinner of this Society was held on
the 22nd ult., in the new hall of Osgoode, which, by
special leave of the Benchers, was given to the
Society for the purpose.

The chair was taken by the President of the
Society, Mr. G. T. Blackstock. Amongst the
guests were the Lieutenant-Governor, Archbishop
Lynch, the Bishop of Toronto, Chief Justice
Hagarty, the Chancellor, Hon. Mr. Justice Burton,
Hon. Mr. Justice Patterson. the Attorney-General,
Sheriff Jarvis, Judge McDougall, Christopher Rob-
inson, Q.C., S. H. Blake, Q.C., James Maclennan,
Q.C., etc. ’

The arrangements were all that could have been
desired, reflecting great credit on th
which consisted of Messrs.
Green, A. B, Cox, D.
A. H. Lefroy and W,

€ committee,
J. A. Mackintosh, A,

J. Symons, J. A. Carson,
E. Raney.

The usual toasts were duly proposed, and re-
ceived with wonted enthusiasm,

The Lieutenant-Governor,
reply to the toast of the Gove
Lieutenant-Governor, related an incident apropos
of the recent call to arms. His father, the then
Chief Justice of Upper Canada, as, of course, all
know, shouldered his musket as 3 private at the
time of the Rebellion in 1837. Amongst the volun-
teers of that day was the present Premier of
Canada. He had a case ripe for hearing before
the Chief, and meeting the opposing counsel in the
street was told that the latter had just argued his
side of the case before the Chief Justice. Mr.
Macdonald expressed doubt and surprise, as only
a few days before he had met the Chief with his
musket in his hand. When convinced that it was
as stated he rushed off to Osgoode Hall and into
Court, and argued his case before his fellow-soldier,
none the less well because he had his uniform on
and his musket beside him.* The Lieutenant-Gov-
ernor, in the course of his remarks, emphasized a
suggestion that it would be well to have portraits
of the various Chijef Justices of Upper Canada
obtained and hung on the walls of the hall, and so

in the course of his
rnor-General and the

complete the gailery begun by the portrait of
Chief Justice Osgoode.

The Attorney-General replied to the toast
" Canada,” which was well given by Mr. Raney
the Vice-President of the Society. Mr. Mowat
referred to various thoughts which have been ex-
pressed as to the future of the Dominion, whicl
elicited a response from the meeting that thosé
present were not favourable either to annexation OF
to independence, and he himself rejoiced in the
fact that devotion to the interest of Canada Wa$
consistent with continued connection with the
mother country.

The toast of ** The Army and Navy, and Men at
the Front” was eloquently proposed by Mr. A. He
Lefroy, and responded to by Mr, W. B, McMur-
rich, and was, of course, received with hearty
cheers.

Mr. Christopher Robinson, who proposed * The
Bench,” was, on rising, received with an ovation
which showed very clearly the feeling of respect:
admiration and regard which his brethren have for
so worthy a successor of his illustrious father-
After suggesting that it was appropriate that oné
who had “talked the judges to death for nearly
thirty years should now propose their health "
he referred in a most happy way to the traditions
of the Bench and Bar of Ontario, which, for noW
nearly a century of our judicial history, was ut}'
broken in their harmony and kindly feeling. His
word of counsel to the youngsters was that by no
act of theirs should this tradition ever be broken-

The Chief Justice responded in one of his witty
and humorous speeches. He playfully alluded t0
the time when he had for the long and prosperous
period of ten days held the reins of government
in Ontario, during which time amongst the exports
he noticed that there were some nineteen attorney$
sent to Winnipeg, as was shewn in a return con
tained in one of the schedules of the Nuisances
Removal Act, (this, he remarked, was a very good
joke for the Court of Appeal, where anything in the
nature of a witticism was always promptly frowned
down).  Although ably supported by the Attorney”
General he at length succumbed to the arduous
duties of the office; the last straw was his being
compelled to join in the responsible task of appoint
ing of Division Court Bailiffs. However, h‘a
appointed men who, as he was informed by his
constitutional advisers, were * of good charac”
ter, and their politics unexceptionable.” The Chief
Justice, in speaking of the good feeling which ha$, .
always characterized the relations between the
Bench and Bar of Ontario, said it was due to 8
great extent to the example of such men as th®

Mansfield of Canada, Sir John Beverley Robinso®s
¢
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30d the other distinguished men whose names were
%0 well known to all present. He paid a compli-
Ment to the Bar in their presentation of their cases,
Ut divided those who sometimes caused weariness
0 thfi Bench into two classes, first, those who
Tiously sought to prove that two and two make
»and those who endeavoured to show that the
Me numbers make five.
Wi'tl;lhe Chancellor also replied in a speech replete
.anecdote and illustration, containing some
. Dirable thoughts for those beginning professional
“He; that their profession was not one of merchan-
“:lse, but (subject to their duty to the Court) one of
i:elfish devotion by the lawyer to the interests of
R ocllent. To the student he said that difficulties
Ove:ld be faced az.ld overcome and not slurred
that. When alluding to Oliver Cromwell’s saying
som, the law was a ** tortuous and ungodly jumble *’
&side One at the table caused a laugh by the loud
el e of “‘good old Oliver,” whereupon the Chan-
or, with ready wit, retorted * but our Oliver
aj got rid of the jumble.”
The Bar was neatly proposed by Mr. Bowes,
d answered by Mr. S. H. Blake, Q.C. who,
ye:f referring to the legislation of the last few
fl's. spdke of an independent Bar as one of the
guards of the people. As to the code of ethics
°I' education make it a necessity that they
Ould as a class stand on a higher level than any
€T class of men engaged in the vocations of a
Usiness life,
T. A. B. Cox made a very good speech on be-
of the Junior Bar, indulging in a little pleasant
a'n.ter in reference to legislation affecting the pro-
.o, likening the action of the Attorney-General,
v 2 When asked to repress unlicensed conveyancers
of tlll:d by passing the Torrens Act, to the action
¢ Fiji king who, when a troublesome petition
38 presented to him, got rid of the difficulty by
OPping off the heads of the petitioners. '
dely T. Greer, in a wdll put together and well-
‘p..vered speech, proposed the health of the
esident,
% Y. Blackstock as usual spoke well both as
me:\atter and manner. He claimed an increased
Legsure o.f support for the Osgoode Literary and
fal al Society, which was doing a quiet but very use-
tha:"‘?rk among the young men in the profession,
1t had pot received proper encouragement
Om the older members of the profession, but hoped
o at this most successful gathering was an augury
by tter things, He spoke of the frequent neglect
m?sters of the wants of their students both in
WBOCIal and educational aspect, a wrong which it
4% only right should be remedied without delay.
€ alludeq to the cry of the hour for decentraliza-

four

hay¢

tion, and strongly deprecated any further move in
that direction, He instanced the state of things in
the Province of Quebec and some of the United
States as to the effect of splitting up the judiciary,

~and warned those who were agitating to this end

that they wére doing a serious injury to the Bench,
the Bar and the State.

After a few more toasts this most successful and
pleasant entertainment was brought to a close.

LAW STUDENTS' DEPARTMENT.

EXAMINATION QUESTIONS.

FIRST INTERMEDIATE.—HONORS.
ANSON ON CONTRACTS.

1. Indicate some of the consequences of the
peculiar favour with which the idea of consider-
ation as a necessary element of contract has been
treated in Equity.

2. State and exemplify the position of parties
who have entered into a contract specified in the
fourth section of the Statute of Frauds, but have
not complied with its provisions.

3. “The very nature of a corporation imposes
some necessary restrictions upon its contractual
power, and the terms of its incorporation may
impose others.” Illustrate what is meant in this
quotation by examples.

4. Point out any difference in the rules of Equity
respecting the right to rescind contracts entered
into under (¢) Undue Influence; and the rules
which apply to Fraud.

5. ** A contract may be discharged by express
agreement that it shall nolonger find either party.”
Explain this quotation as fully as you can.

6. What are the consequent rights to one party
to a contract when the other in the course of the
performance of the contract deliberately refu_ses
performance of his part?

7. What is the effect of alteration by addition or
erasure of a written contract? Answer fully.

REAL PROPERTY,—HONORS,

1. Explain why it is that there are no manors in
Ontario.

2. What estate does a man take under a grant to
him and his heirs male? Why ?

3. What is meant by a resulting use ?

\
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4. Itis said that powers cannot be engrafted
upon a bargain and sale. Explain this,

5. What is the difference between a surrender
and a release.

6. How does a court of equity regard a mortgage
debt, and why ? .

7. What was, and what is now, the effect of the
words exchange and grant respectively in a deed ?

BROOM'S COMMON LAW AND O'SULLIVAN'S GOVERN-
MENT IN CANADA.—HONORS.

1. Give two examples to'illustrate: (¢} the class
of cases in which privity is necessary to supportan
action ex delicto : (4) the class of cases in which
privity is not necessary to support such an action.

2. Explain the difference between the rights
which a proprietor of land has in reference to
natural and artificial watercourses flowing through
his land.

3. Give an example in which damages sustained
by one man, through thetort of another, cannot
be recovered, because they are 700 remote.

5. Explain and illustrate by examples, the
meaning of contributory negligence.

5. Explain and illustrate by examples, the dif-
ference between larceny and embezziement.

6. What effect has the want of jurisdiction on
the liability of a magistrate for the imprisonment
of a person by his warrant or order ?

7. Explain briefly and generally what persons
are British subjects and what are aliens?

FLOTSAM AND JETSAM.

MaNY a man who has gone into Court has
arrived at the settled conviction that he was an
ass. He is not therefore startled at hearing that
the Supreme Court of Texas has decided that a

jackass is a horse—at least so far as the exemption
law is concerned.

THE Central Law Fournal, with a fine sense of
the fitness of things, has opened a new department
under the head of “ Jetsam and Flotsam.” Why
the words are tumbled heels over head in this
fashion does not appear. Possibly, it might be
thought that to reverse the order of the words

would infringe our patent in the time-honoured
title that appears above.

IT has recently been decided by the Suprem™®
Court of the United States in Chicago, Milwankt®
and St. Paul Railway Co. v. Ross, that the cof”
ductor of a railway freight train is not a fello¥” -
servant with the engineer in charge of its engin®
within the meaning of the rule which exempts #
master from liability for the negligence of his 5¢%~
vant, whereby another servant engaged in the
same employment is injured—but such conducto?
is the vice-principal of the company.

A CORRESPONDENT of the Central Law 9"01””"!
thus writes to the editor imploring him if he has
any influence with the English Court of Appeal ¢
induce them to appoint one judge to deliver the
opinion of the Court. *1It is,” he very correctly
remarks, ‘‘ an intolerable nuisance, after one judge®
has exhausted the case, to have another take it UPr
and go over all the points the first has made, a8
add a word or two by way of illustration, a8
agree with the first. It gets worse and worse whe®
a third and fourth go through this same formu/d:
We have to pay for these tautological report™
Our periodicals follow suit in this stupidity. They
usually publish the opinions of all the judges, whic?
are generally as much alike as two peas. Lifé 18
too short to read all this matter.” We have befor®
now called attention to this evil in this Provincé
Our contemporary uses the occasion to make s0m®
jocular remarks. After doubting its ability to do
any good in the premises, the editor proceeds thus*

—*Those learned judges are very conservative:
It took them some two years to find out th®
whence of a draught of air in the Law Court®
building, which brought constant sneezes to the
judicial nose. Searches were made again af
again, like the annual searches under the Parli®’
ment House for Guy Fawkes' barrels of gu%
powder; when, lo and behold, it was an open win”
dow in the very rear of the judicial seat! Aftef
mature deliberation, said window has been (Oﬁi'
cially) closed. Thus the learned judges of Her
Majesty's Courts proceed with deliberation. The¥
hear (and feel) before they decide.”



