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DIARY FOR OCTOBER.

1 —_
. Mon, .
5 -+ Co. Ct. Term (ex. York) begins. Co. Ct. sitt.
. :. wed‘ F'w“ho-m jury (ex. York) begin.

c O Sgy irst edition English Bible printed, 1535.

c M Sup. County Court Term (except York) ends.

8, Man._: . (7:' ‘wentieth Sunday after Trinity.
- + County Ct. Term for York begins. Harrison, C.J
T, Th!-lrs sworn in, 187s. ' )
N N Euy Carleton, Governor of Canada, 1774
3 Sa Cord Lyndhurst died, 1863.
. Co. Ct. Term for York ends. Battle of Queens-
ton, 1812.
o Twenty-first Sunday after Trinity.

TORONTO, OCT. 1, 1883.

R
: RCEZ?ZRING again to the subject of the
ber, i 1. eports, .alluded to in our last num-
ive on.ly fair to state that the reporter
Of the n with much jromptitude early notes
E ediatgomts (?egidefi, Wl'.liCh have been im-
_ oughyﬂf:ubhshed in th.lS journal ; so that,
€ isgu G)fere has sometimes been a delay in
been 3 thf: reports, the profession have
a }:ept in ignorance of the points de-
n receiv'e whole subJect. of the reports has
the R ing much aEtenuon at the hands of
tyep cPOrting Committee, who are making

Sty
effo i
f°°ting, rt to place them on a satisfactory

P Qide

4
Dmst:: go to press we notice the retirement
Owan, G ench of His Honor James Robert
g, an’d cC;un'ty Judge of the County of Sim-
Tudgeq Tl‘lslrman of the Board of County
i "0 limie :SC only, and the circle of these
+ his large & ::;e,. who know.of his leart:n-
e g ripened experience, and his
to the country in numberless

¥s
2 e“éhczlf] measure the loss this will be to the
which he was facile princegs. We

Y
© )]
B A en . .

deavour in our next issue to give a

sketch of his judicial career. In the

No. 16.

OCTOBER 15, 1883.

would express the hope that
many years may be given him to enjoy
the rest he has won by a lifetime of hard
work and devotion to the onerous duties
of his position. He is succeeded by the
Junior Judge of the County, His Honor
Judge Ardagh, whom W€ congratulate on

It would have been diffi-

his promotion.
cult to find one more worthy to succeed

his eminent predecessor. William Boys, Esq.,
of Barrie, takes the place vacated by Judge

Ardagh.

meantime, W€

I

DIVISION COURT STATISTICS.
We have received the annual report of the
sion Courts for 1881. It
contains a number of interesting tabular state-
The Inspector has judiciously, we
think, given the total figures for the preceding
year 1880, under the totals for the year 1881,
esting comparison of the

so that a very inter
volume of busiaess for the two years is readily

made.
There has be
business in the out

Inspector of Divi

ments.

en a very marked decrease of
er rural counties. In 1880
the number of suits of all kinds (including
judgment summonses and transcripts) entered
in all the Division Courts of the province
was 85,156, while in 1881 the total number
was only §979% showing a decrease of
25,364, OF equal to about thirty per cent.
This is a satisfactory indication of the im-
proved financial condition of the Province at
large, especially in view of the fact that the
increased jurisdiction conferred upon the
Division Courts by the amendment to the
Division Courts Act in 1880 would materially
add to the number of suits entered. This
Act came into force on the 6th March, 1830,
and gave jurisdiction up to $zo0 in cases
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where the liability of the defendant was ascer-
tained in any manner by his signature, and
by the same Act the jurisdiction in actions of
tort to recover damages to $40 was increased
to $6o. We have only the returns for suits
of the increased jurisdiction for ten months
of 1880 (the amended Act being sanctioned
on the 6th March, of that year), but if a pro-
portion of one-sixth (equal to two months) he
added to the returns furnished for 1880, a
comparison can be effected between the years
1880 and 1881.

The falling off in suits for amounts exceed-
ing $100, taking those figures, would be about
15 per cent. The number of these suits
entered for the ten months of 1880 was 3,592,
and the number for the twelve months of
1881, 3,744.

In looking through the report we find that
the six counties having the largest number of
Division Court cases in 1881 are the follow-
ing :—

" York, 6,723 ; Simcoe, 3,024 ; Middlesex,
2,946 ; Brant, 2,758 ; Kent, 2,587; Bruce,
2,543

In the year 1880 they were :—

York, 7,252 ; Wentworth, 5,067 ; Simcoe,
4,000 ; Wellington, 3,965 ; Huron, 3,628 ;
Bruce, 3,485.

The most remarkable falling off in the
number of cases entered for the year was in
the County of Wentworth, where it was over
51 per cent., while in the County of York the
decrease was only about 714 per cent.
Another interesting fact is learned by com-
paring the business done in the County of
York with that done in the whole Province.
Over one-twelfth of the whole Division Court
business of the Province was disposed of by
the judges of the County of York in the year
1880, while in the year 188: they actually
performed over one-ninth of the same.

In the year 1880 the aggregate amount of
claim$ entered for suit in the Province was
$2,377,333, and in 1881, the sum of
$1,843,034, showing a falling off in amount
of over half a million of dollars.

: id int®
Of these large amounts there was P4

. . 1881,
Court ‘in 1880 $894,556, and “: of the
$727,905, being about forty per cen {)alance’

aggregate amounts in each year. The q
or 6o per cent., would*be rePre‘Sen,te ot
amounts paid by defendants to, plamtlff;ants’
side of the Court, judgments for defen
nonsuits, reductions in amounts claimé ect-
plaintiffs, set offs, &c., &c., and by unc® per
able claims. If we assume that about 4°oin
cent. would be accounted for by the foreg t
causes, except the last, it would le?Ve Se
20 per cent., which might not unfaxrbf S up
down as the probable amount of clam
collectable.

There are 307 separate divisions “11 "
various counties in which a Court is b€ s, i
a large proportion of them as often 2 ne
times a year, while in the case of cities e
Courts are held about once a month- of
were 146 jury trials in the Division Couri®
the Province in 1880, and 223 in 1881.

We have not space for more extfacts’v o
the Report contains much informatio slat
able alike to the profession and our Leg the
ors, and confirms the many opinions as .tqsi
importance and usefulness of our Divk
Courts.

, NTS
MODE OF ENFORCING JLDGME;
OF THE COURTS OF APPEA™

er
The much vexed question as to the péooart
mode of enforcing a judgment of ‘he.n he
of Appeal has reached another stag® 1 al i
recent decision of the Court of APP® I
Lowson v. Canadian Farmers' Insur a””it 45
ante, p. 293, but we do not think that = 4,
even yet reached a satisfactory solution says’
Appeal Act, R. S. O, c 38,5 44’}19.11 be
““The decision of the Court of Appeal $
certified by the Registrar of the Court gelow,
peal to the proper officer of the Court ne’
who shall therefore make all proper 2°
cessary entries #hereof; and all subse
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pr°?§edings may be taken thereupon as if the

®cision had been given in the Court below.”
Tor to the Judicature Act two methods
Vail‘:j")’ing this section. into operation pre-
dergt - At law the certificate was, as we un-
and from McArthur v Southwold, 7 P.

" 27, acted upon without making it an order
. thf— Court below, but we believe it was the
Actice to enter the certificate on the roll of
€ proceedings, and thereupon without any
€ physical alteration of the original judg-

w::t the certificate of the Court of Appeal

) acted on as though it were a decision of
€ Court below.

. In Chancery, however, a practice had grown
P of making the certificate of the Court of
PPeal an order of the Court of Chancery,
d it was only on being so made an order in

aNncery that it was enforceable in that Court:
€7 v. Matheson, 2 Chy. Ch. R. 10,

18? Freed v. Orr, g P. R. 181 (17th January,

.°92), the Master in Chambers held that
Was no longer necessary to make a certifi-

Cat'e of the Court of Appeal an order of the
8h Court,

thel? February, 1882, Proudfoot, J., held that

ting ormer practice in Chancery was to be con-
R Pedi Norvallv. Canada Southern R. W. Co.
188' R 339,18 C. L. J. 98,and on 1st March,
) %, In National Insurance Co.v. Egleson, 9

- 202, Boyd C. referred to the practice
ansrl‘ectly laid down by Proudfoot, J., and
0 he iuh May, 1882, Ferguson, J., after
Bsultation with Boyd, C., also decided that
:fOrmer practice of the Court of Chancery

S to be continued in the Chancery Division:

a’.ladd Southern Railway Co.v. International

"dge Co., 9 P. R. 203, note.

t he matter had also previously been before

) Master in Chambers again in Lowson v.
”‘fda Farmers Insurance Co., 9 P. R. 185,

In that case the learned Master set aside
al\;e’i‘eCution, among other grouns, because it
Ssued upon a certificate of the Court of
epceal-‘ His opinion as to the mode in which

is o €rtificate should be dealt with, and which

PParently the one which the Court of Ap-

¢

peal has adopted, is stated as follows, p. 186:

After quoting section 44 of the Appeal Act he

proceeds : “That is, I take it, that the origi-

nal judgment shall be in effect corrected by

the judgment of the Court of Appeal by the

proper officer, whose duty it is to make the .
entries ; and that, upon that original decree

of the Court of Chancery, so corrected by the

judgment in Appeal, the writ of £ fa. may

issue.” This not having been done, he held

the execution irregular. Before the execution

issued, however, in that case the certificate of
the Court of Appeal had been actually entered

in the judgment book of the Chancery Divi-
sion, but this very material fact does not ap-
pear to have been brought to the attention ot
the learned Master in Chambers. Subse-
quently, the decision of the Master in Cham-

bers was affirmed by the Divisional Court of
the Chancery Division, upon the ground that

the writ had issued prematurely, but the

Court gave no decision as to the other point

of practice. There can be little doubt, how-
ever, that if it had been necessary to express

any opinion on the point, that the Divisional

Court, as then constituted, would have pro-
nounced in favour of continuing the old Chan-
cery practice of making the certificates of the

Court of Appeal an order of the Chancery

Division.

In June, 1882, however, the question again
came up before the Divisional Court of the
Chancery Division then constituted by Wil-
son, C. J., and Ferguson, J., in Norvall v.
Canada S. R. W, Co., 9 P. R. 339, and al-
though no express decision was arrived at by
the Court on the point of practice we have un-
der consideration, Wilson, C.]J., thus referred
toit: “We know the practice is to make these
certificates orders of the Court.  Why that is
so, although the practice has long existed, I
do not know. I can understand a submission
to arbitration, or a judge’s order, when it was
the practice, being made an order or rule of
Court, but I do not understand why the
orders, decree, or judgment of a Superior
Court, having cognizance of the cause, and



304

CANADA LAW JOURNAL.

[Oct. % 1883

¢

Mope oF ENFORCING JUDGMENTS OF THE COURTS OF APPEAL.

the power to dispose of the cause as it pleases,
within the  rules of jndicial discretion, and
which can modify or amend the proceedings
as they may think right, and can direct the
Court below to proceed as may be ordered,
should require to have their decree and judg-
ments made proceedings in the cause in the
Court below, They are so by mandate of a
superior authority, and they do not require the
adoption of the Court below before they can
be acted upon ; and proceedings in appeal are
by statute a step in the cause.”

In St John v. Rykert, 3 C. L. 'T. 121,
Patterson, J. A., said: “I am not aware of
any reason or necessity for making the certi-
ficate an order of the Court of Chancery, or
that that proceeding is attended with any
particular effect. I understand the decision
to be a judgment in the cause, which should
be acted on in the same way, and by the
same machinery, as an order made on re-
hearing in the Court of Chancery itself. The
certificate is not from this Court to the Court
below ; it is from the Registrar of this Court
to the officer of the Court below, who is to
act upon it in the exercise of his ordinary
ministerial functions.”

It is strange that so simple a question ¢ould
not have been settled without so many contra-
rient opinions.  According to our note of the
decision ot the Court of Appeal in Zowson v.
Canada Insurance Co. ante, p. 293, that Court
has determined that *the proper way of en-
forcing the judgment of the Court of Appeal
is to have the judgment of the Court below
amended if necessary according to the judg-
ment in appeal, and when amended to issue
process thereon.”

Now, as we have already intimated, we do
not think this is a very satisfactory conclusion,
because it seems to contemplate the necessity
of a physical alteration of the judgiment of the
Court below, against making which there are
some very obvious objections. [n the first
place, the statute does not require it; and,
secondly, the judgment of the Court of Ap-
peal not being final, it might lead to serious

. o t0
difficulties in practice. The same P"actlcihe
be pursued in regard to certiﬁ?ates t()) he
Court of Appeal, is also prescrlbed 'f{cates
Supreme Court Act with regard to cert! I
of the Supreme Court. Let us suppo the
case where the action is diSmisse.d mment
High Court, and upon appeal the JUdg‘u ¢
is reversed, and relief granted Now’.a y 011;—
ment of dismissal is a very short aff‘a‘r ¢ ent
prised in about two folios, but a Judgr: o
granting relief, may extend to some € ent
twelve or more folios. If the J'udgrfuck
entered in the judgment book is to b€ Strted,
out and the judgment granting relief ”jse_ t
that alone might be very difficult to ao ’se

it may afterwards happen that the cﬁe o
carried to the Supreme Court where t udg
ginal judgment may be affirmed and the Jrie :
ment in appeal reversed, or it may 'be Witera-
which would involve a further physical 2 t
tion of the books. If again, an appeal tzcess
Privy Council be had, and the same prof its
has to be pursued with the certificaté that
judgment, it is quite possible to Conc(.aweso
the judgment books would in time, 17
places present a rather curious spectad,e' s
objections to making physical alteranonf.ry,
existing documents was considered PY 479
J.yin Fox v. Rearblock, 45 1. T. N. S0

2
. . H S ake

The application before him was t(: mcerti z

physical alteration in a Chief Clerk’s sting

cate by striking out certain passages,
doubt on the applicant’s legitimacy- ", 4.
judgment Fry, |., says: “I have causeC ief
quiries to be made, not only of my own it
clerks, but of the chief clerks of the ! o
of the Rolls, and the Vice Chancello™

I find that, with the exception of on¢ © the
cases in which one chief clerk of o€ © ne
Vice-Chancellors has made alterations lt:; n
certificate, the uniform practice has beel _ the
to vary the actual certificate prel’ared Ziyce i
chief clerk. In my judgment the P"act any-
right and proper, because 1 think thamoms
thing like tampering with existing docud dis
is a practice to be disapproved of a7 gion®
couraged.  In the next place, the alterd

his




OCt. L1 331. ]

CANADA LAW JOURNAL

305

Sir H. GIFFARD oN THE NEw ENGLISH RULEs OF 1883.

::'fh:ﬁh we oft_en_directed. in the certificate are
o at description that it wguld be difficult
> make them on the original certificate.”
Sir Geo, Jessel, M. R., on appeal (46 L. T.
" S. 145), held that Fry, J., was correct in
tilfs: State.ment of the practice, and that “a cer-
Cate is no more varied than a decree or-
€red to be varied is varied by touching the
';Ctual writing.” We may add, moreover, that
Rever has been the practice in Chancery
Where a decree was varied on rehearing, to
Make any physical alteration in the original
€Cree. From what we have said, therefore,
:’e thi.nk it is a plain departure from well-
Stablished practice to make any physical al-
%ration in the judgments of the Court below,
and a practice the introduction of which is
Yery much to be deprecated. All that was
One with a decree on re-hearing, to which
. atterson, J. A., very properly compares a
g:‘d_gment of the Court of Appeal, was to enter
In the decree book without making any
E}?:Sical alteration in the original decree, or
entry thereof, and this, we think, is all
at should be done with a certificate of the
ourt of Appeal, or of the Supreme Court.
'S soon as the certificate of the appellate
ourt is entered in the judgment book of the
ourt below, such certificate, zpso facto, by
Orce of the statute, becomes a judgment of
Otﬁ Co.urt below, and may be enforced as any
er judgment. We have referred to this
Matter o¢ some length, because if the judg-
::;I)]:j of the Court of Appeal is to be under-
alte as authorising and requiring physical
Tations to be made in the records of the
m(::rtff below, we think it a matter that is -of
Sidee lfnportance,. ar.xd desgrvmg tl}rther con-
5 e"fltlon bef9re it is put in practice. Con-
Tevnpg the diversities of opinion which have
“®vailed, we are inclined to think a rule of
::ll:jt should be passed definitely settling the
geste:;e to be pursued, and Fhe course sug-
by Patterson, J. A., in St John v.
;’:e"’, is, we think, the one that should be
bted by the Court.

SIR H. GIFFARD ON THE NEW
ENGLISH RULES OF 1883.

In the English House of Commons on 1 1th
August last, in the debate on the motion of
Sir R. Cross—* That an humble address be
presented to Her Majesty, praying that the
Rules of the Supreme Court of Judicature,
1883, may be amended,” Sir H. Giffard,
after referring to petitions from a Committee
of the Bar and the Law Society of Yorkshire,
which he held in his hand, and upon which
the motion was founded, and to the fact that
the Government had not framed the rules, or
incurred responsibility respecting them, said :

“ The coming law which had been drawn up
by the Rule Committee of the Judges, if not at
once challenged, would soon have the force of a
statute, and the only mode in which it could be
altered afterwards would be by special Act of
Parliament. He hoped that since these rules
had been published hon. members had taken the
trouble to ascertain for themselves what was the
character of this new code of law—for such it
actually was—which was rapidly becoming a
statute, and which would shortly be binding
upon all Her Majesty’s subjects. The rules had
been published in the form of a bulky volume.
Rules of such bulk, and mmvolving such import-
ant and numerous alterations of the existing law
should not be allowed to become law without
full and careful consideration. The
power that had been given to the judges by the
statute under which they had acted was to frame
rules for the regulation of the practice and pro-
cedure of the Court, and it was declared that if
the rules so drawn up by them should remain
unchallenged upon the table of the House for
40 days they should have the force of a statute—
the only mode of challenging them being an
address to Her Majesty praying that they might
be amended. The rules which had been tramed
by the Rule Committee of the Judges, with their
appendices, formed a4 volume of 417 pages, and
the volume comprehended a great variety of
matters. . . . These rules affected not merely
the practice of the jCourts in its popular sense,
but in the widest sense, important political
rights of the public. It was proposed
by Appendix O. to repeal 22 sets of rules which

were existing Acts of Parliament, setting forth
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the extent and nature of the Acts to be repealed, | point, with regard to which parties had

and unless anybody waded through the whole of
this volume he would find it impossible to under-
stand the exact nature of the vast alteration in
our whole system of law which these rules pro-
posed to effect. It was not too much to say that
by these rules our whole existing code of legal
procedure, dating from 1852 downwards, was to
be repealed. This was a very important matter,
because every change in our legal procedure in-
volved vast expense to the suitor, and, indeed,
Baron Martin had once observed that every set
of new Rules of Procedure cost the country some
three million sterling in litigation.

“The way in which the alteration of the course
of procedure was effected was unfortunate, be-
cause in a great number of instances where an
existing rule was repealed it was re-enacted
with what appeared at first sight to be a mere
verbal alteration, which, however, on careful
examination turned out to be an important and
material change, and which, in some instances,
gave an entirely new effect to the rule. . .
Deprecating the haste with which they had been
pressed upon the House late in the Session, Sir
H. Giffard continued : “He was receiving letters
every day from all parts of the country, pointing
out difficulties that would arise under these
rules, and it was because he could not bring
these details before the House at this period of
the Session that he asked that the consideration
of the rules should be postponed until next Ses-
sion. The whole tone of these rules tended to
make Her Majesty’s judges absolute despots in
the Courts of Law. Doubtless, it had been
said that it was the duty of a good judge to in-
crease and enlarge his jurisdiction, but in his
humble opinion that was a very immoral view
to take of the duty of a judge. Certainly, in the
present instance the judges had done their best
to increase and enlarge their jurisdiction, be-
cause in almost every case in which a question
could arise under these rules the judge was to
have the power of deciding it summarily. In
these circumstances how was that independence
of the Bar, which it was so necessary for the
good of the public at large should be main-
tained, to be preserved if counsel were 1o be met
at every turn by the exercise of the discretion of
the judge, who was to have the power in every
case of punishing by the imposition of costs any-

thing of which he did not approve? On every

been entitled to an option, the ?P‘mloln d:fer'
judge was now to be absolute. With 2 1 point
ence to these learned personages, he musl ;:nen,
out that after all they were only mortd ases
and as such, were liable to error in s0m° them”
and that it would therefore be better for hot
selves as well as for the public that they S upe
not have this despotic power conferre e
them. He would only refer to on€ e.xamp i
what the judges had done in the exercis .
power of making those rules. Byan Act Jitte
asSir H. Keating’s Act,no defence was per? ction
to be raised in certain circumstances in 2" a1;hese
upon a bill of exchange, and the judges by cale
tules had by a stroke of the pen simply refl"e Act
that Act. They did not say in terms that t n 0
should be repealed—that would have bee ation
scandalous, but theysaid thatafter the P“t’hcﬁ s
of these rules no writ under Sir H. Ke? ndef
Act should issue. He did not think that StheY
the powers conferred upon them by the Ac nti
were authorized to repeal Acts of Parliam€
this summary fashion. What would ha"'f o5
thought if they had taken upon themsé ;,es 10
order that after the publication of these r;l nd
writ of kabeas corpus should be issued . oné
yet if they had the power to make a rule mit i
case they equally had the power t0 make dis-
the other . . . . No secret was made of ‘hiften
like of the judges for trial by jury. He h‘f‘d o
expressed his preference for the Vel’d‘Ct,u dge-
good special jury to the finding of the) gsed
No doubt barristers who practised on what i
to be called the other side of Westminste’ n
might take a different view. The judges P2° 4
power to interfere with the verdict of a jurys

€

. N TP o

the tendency to amplity the jurisdictio? ve
judge in that respect had of late‘reCe 1eave
check. It was a very dangerous thing to e

it to the discretion of a judge what casesould
should try himself, and what cases he So that
remit to a jury. The only e xceptions ’ le %
discretion were specified in Order 3‘6’ 215¢€
and they were actions for slander, libel, mise
imprisonment, sedition, and breach of Pr?ﬁ_ of
of marriage. In these cases either Pla“.me €
defendant might, by notice to the other ' o;hef
quire the trial to be before a jury. ‘In an jury
class of actions, on special applicatio™ at

trial might be ordered. That was 2 ""Ols. ve
desirable system, and unless people were '
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theiy
j:::;,r ;ghts, trial by jury, the' principle of trial by
a ju,ry ight be. allowed to dl.sappcar.. No doubt
Such aWa.s given on :specxal application, but
Visit tzpilcatlo.ns: entailed costs and rop?afcd
® foren tl(? sol'mmr, unless a man was willing
With; g0 hls'nght.s. Those changes were not
in the fair limits of procedure—they touch-
nott}{)e lPrincip.les of the law thcx.nselves. 'He dud
jUry teileve either that the (‘,hf)l(‘_e of. actions for
a 0vena1l was a go'od one. I'he right should
¢ aracta 1 be mamtamefl in cases where a mzm."s
action er and reputation were at s'tuke, as in
con, s .Of fr;ll,.ld, actlon§ against directors of
erEéml.es, actions on bills of exchange,'\fvhen
oce might be a gqu defence of conditional
Ptance and conditions not fulfilled.

<
‘Then there was the question of discovery,
c(:}:‘:" the new system the enlarged right of dis-
¢ anY had been one of the most valuable
ney ges ever effected in the law. But under the
rules they could have no discovery unless
€ party seeking it deposited £5, and a further
pa}'ment each time after the first, that he re-
uired discovery. Such payments pressed very
“:::11 upon the poor suitor, who might be .calle'd
tight to pay £z2o0 before he. could 'obtam his
of evs‘.d Then the rgles tampered with the laws
the 11 ence. The Judge§ had no power to alter
pr aws of evidence which did not belong to
:Ce.dure, but were part of the common law.
l.igﬁtjudges were to have .absolutely despotic
S over the cross-examination of witnesses.
a:}’Order’ 36, Rgle 38, a judge might disallow
o irlfluestlon which he thought to be vexatious
on] elevant. Could such a rule be said to be
Y declaratory of the common law? If it were
a::e was no need for it at all ; if not, it was a
I‘age.fous innovation, and altogether wltra vires.
eCiC‘t'lcally there would be no appeal from the
sion of the judge in such a case, as the
c:::‘ of Appeal \.vould dt.:cline. in almost all
‘Vhosl to mterfe‘re with the dlscrcjt'on of the judge
of thlad the witnesses before him.  The power
may, e advqcate was thus un.d'uly limited in a
ihterner Wth.h might tell unjustly against the
a us‘ests'of suitors. No doubt an advocate might
“pone his power, but there were other checks
such abuse. Besides the judge could not
QO‘:;?IYS estimate the relevam.:y of a question, as
in h‘Sel was not bound to disclose all tha* was
ione]; brief. In one case a woman was ques-
as to her having borne an illegitimate

child eighteen years before the trial. Such a
question under the new rules would certainly be
disallowed  Yet that question led subsequently
to the conviction of the woman for perjury.

« Then there was a great extension of the
power under Order 14 of the Rules of 1875, to
obtain summary judgment in cases where there
was no defence. That order was intended to be
limited to demands for liquidated sums of
money : but now that power was extended to
actions for the recovery of land. So important
a change in the law ought not to be made in a
body of rules of procedure, but, if at all only by
express enactment after debate.

«“Then in what was called third party proceed-
ings, the rules gave the judges despotic power.
Under Rule 16, Orders 48, 49 and 52, a third
party might, on receiving notice, be absolutely
precluded from appearing on the trial.

«There were other rules dealing with the juris-
diction of the County Courts. Many attempts
had been made in that House to extend the
jurisdiction of those Courts, and the attempts
had failed. Now, it was extended indirectly.
In cases where there was concurrent jurisdiction
the judge had the power, if the action was
brought in a Superior Court, of allowing only
those costs which would have been incurred if
the action had been brought in a County Court.
Such a change ought only to be effected by ex-
press enactments. With respect to the rules
generally, both branches of the profession asked
for further enquiry and examination.

“ He had petitions for inquiry from the Incor-
porated Law Society, from the Yorkshire Law
Society, and from the recently appointed Bar
Committce. Those rules had been settled in
secret. The Benchers of Lincoln’s-Inn—a body
which he feared enjoyed no great popularity—
had asked for a copy of them, which the Lord
Chancellor had courteously but firmly refused.
A similar application on behalf of the Bar Com-
mittee had met with a like response. If the
House had ever contemplated that a committee
of judges—not the whole Bench—would have
framed such an enormous body of rules, intro-
ducing such momentous changes, it would never
have given them the power to do so. It was
the Act of 1875 which delegated such vast
powers to a small body of judges. He was glad
to admit that the Act of 1873, which was the
work of a Liberal Government, did not give
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such wide powers to a committee of the Bench.
He hoped that the House would not at once
give its sanction to the rules, and begged to
move—That an address be presented to Her
Majesty, praying that the Rules of the Supreme
Court of Judicature, 1883, may be annulled.”

REPORTS

ONTAR/O.

(Reported for the LAw JoURNAL.)

IN THE FIRST DIVISION COURT OF
THE COUNTY OF YORK.

PH(ENIX MUTUAL INSURANCE COMPANY V.
DeANs.

Mutual Insurance Company— Winding up pro-

ceedings— Qualification of directors—Assess-
ment.

An order for winding up under 41 Vict. (Ont.) cap.
5, having been taken out to wind up a Mutual Fire
Insurance Company,

Held, that the validity of these proceedings could
not be questioned in a collateral proceeding, e.g.
in a suit upon one of the undertakings at the instance
of the liquidator.

The qualification of the directors being questioned,

Held, that they were qualified, and that a director
could qualify upon a policy covering partnership pro-
perty, as each partner had an insurable interest to the
full extent of the value of the firm’s stock-in-trade.

Quare, whether the qualification of the directors
could be questioned, after a resolution of contributories
had conferred express powers to levy assessments on
the Board of Directors, and whether an assessment by
a de facto board would not suffice.

The assessment was for the whole of all balances
existing upon all undertakings held by the Company.

Held, proportionate and valid.

Held, that previous irregular assessments would
not invalidate the final assessment if the effect of
irregularity would not decrease the amount called for
by the final assessment.

L Toronto. 8ept., 5, 1803,

The facts of the case fully appear in the
judgment of

McDovugaLL, J.J.—This is an action brought
by the Pheenix Mutual Insurance Company—a
Company incorporated under the provisions of
R. S. O, cap. 161, and having its head office
in Toronto—against the defendant to recover

‘conferring upon the directors certain

$34.12 upon an undertaking given by the.de{f;e
dant, when he effected an insurance IP
plaintiff company. ¢ the

It appears from the evidence addU_Ced a un
trial that the plaintiff company is being "V(;S o
up by proceedings taken under the prOV]S‘(Z1 3rd
41 Vict., cap. 5, Ont.; and an order datef “he
March, 1882, directing the winding up ©
company, was proved and filed.

It appears that after the granting of the(; ;
in question, a special general meeting © ¢ t0
members of the company was held, pursua? .
notice, on 21st March, 1882, at which 111eet1f‘gte
liquidator, Mr. O. R. Pck, was duly appoi®
(see 41 Vict., Ont., cap. 8, sec. 8, sub-S€c (he
Certain other resolutions were passed at ons
same general meeting, amongst Otherls,mite

t
powers pursuant to sec. 8, sub-sec. 6 of the AVZ’
which resolution is in following words :"M‘l) oy
by John Downey, seconded by Charles Ne;
“That, notwithstanding the appointment ors
liquidator, the powers of the Board of Dlrectual
under secs. Novs. 27, 47, 56, and 63 of the Muhall
Insurance Act statutes, Ontario, cap. 161, 5
be continued.”

Acting, it is alleged, under the powers Czn'
ferred by this resolution, the directors at 2 % s,
sequent board meeting held for that pur pone'
(andatthe request of the liquidator) made ge a
ral assessment upon all the undertaking$ :ic
premium notes, held by the company, was
assessment, it appears from the evidence, W g
call for the entire balance outstanding upon €%

rder
he

. in the
| and every premium note and undertaking n

hands of the company, at the date of such 355:’15;_
ment, 215t April, 1882, and amongst the uf e
takings so assessed was the undertaking Slg? ng
by the defendant. This assessment not ha¥ gi-
been paid by the defendant and others, the liq 0
dator has commenced a number of aCt’oi;o ;
the First Division Court of the County of 9
in the name of the plaintiff company (se€ seC;er
sub-sec. 1 of the Winding up Act) to 1€©
the same. . be

The principal objections may, 1 thinks
summarized as the following :

1. That the provisions of the Winding ;‘;
Act do not apply to this Insurance CompP? ;
because the plaintiff company is virtua“)’(’l ;
not actually, insolvent. The Act, it is urg‘:v;
only intended to apply to the case of a 5O
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Com .
T&\Sany desiring to wind up its affairs and with-
from business.

rzi‘ ;l;}e’:: the company, even if within the Act,
eir stat ed as levying this assessment under
date of utory powers, was not .\"u:‘ Juris at the
188, . t.he assessment in question, 21st April,
Dire,ctos it did not possess a de jure Board of
t erefo:s’ and that the assessment so levied is
3 € simply nugatory and void.
levi;(ilf\the assessment is properly and legally
or Dthe:vrvlider the compa‘ny’s st.atl.xtory powers,
becayge ; .Sekthe assessment is itself invalid,
fuy tis not an assessment upon the prem-
n eammes and undertakings “in proportion to
R ount of the said notes or undertakings”
di"ect.ir?. cap. 161, sec. 50) ; that ll'le resolution
doeg n g the same is irregular anc? informal, and
thay pr(')t comply with the statute in that behalf ;
thOse O;Or assessments of the company—notably
Wy the 11th November and ¥6th pecember,
emiuwel'e also irregular apd invalid, and the
b fom not'es agd undertakings assessed under
in the rmermvahd.assessm.ents are not included
the, arélssessment in question—in other words,
tase not re-a.ssessed, and therefore, the pre-
fi tiy sessment is hopelessly and incurably de-
balan:’ even .if a general assessment of all
el‘t:i'unpald upon all premium notes and
of ings could under all the circumstances
€ case be sustained.

Iitlsd:o the first point, that the provisions of the
Ny 8 Up Act do not apply, I do not think 1
jectdiwe“ long upon this objection. That is an
iginaclm which 'I thl.nk should be taken in the
Wi Proceedings, instituted for the purpose
Aq nding up the company. The Winding up
any)ory sect. 27, gives the right of appeal from
peatlier of the County Judge to the Court of
Cou or one of its judges, which right would
Qq“a]l"sﬁ Fxtend to the initial winding up order
by ¥ with any other. It has already been held
in (‘) € Court of Appealthat insurance companies,
in "Porated under Provincial statutes, fall with-
inr Classes of joint stock companies affected
W ended to be affected by the Winding up
tor. 20d that too, notwithstanding other statu-
lnI:meiSions’ may give special powers to the
Posi? C}'lancery to deal with the Government
1, v of insurance companies : KXe Union Fire
frg, tance Co. 7 App. R. 783. It appears also
of € winding up order obtained in the case
® Dbresent company, that the company as

such was represented by counsel upon the appli-
plication of the petitioners, for the order in ques-
tion, before the County Judge, and as the defen-
dant is a member of the company I think he
cannot be heard to attack the validity of the
order in this collateral proceeding, he being
deemed in law to be a party to the obtaining of
it. Any question of lack of power in the judge
to grant the order, or of the peculiar condition
of the company’s affairs, taking the case out of
the operation of the Act, would be questions to
be settled by appeal to the proper tribunal.
Sitting as a judge of first instance, and with this
order unreversed and unappealed against, I must
assume that the proceedings leading to its issue
were regular, and am only concerned in the
regularity and validity of the subsequent steps
alleged to have been taken under the Winding
up Act, whereby it is claimed that this defen-
dant has become liable to pay the amount of his
undertaking : Upton v. Hansborough, 3 Bissel
N.Y. 426.

The second objection is more formidable, and
will require closer consideration.

The Winding up Act, by sect. 8, sub.-sect. I,
points out the consequences of proceedings
to wind up :  The company shall, from
the date of the commencement of such winding
up, cease to carry on its business except in so far
as may be required for the beneficial winding up
thereof . . . . the corporate state and the cor-
porate powers of the company shall, notwith-
standing it may be otherwise provided by the
Act, charter, or instrument of incorporation,
continue until the affairs of the company are
wound up.”

Sub-sect. 6 enacts, “ Upon the appointment of
liquidators all the powers of the directors shall
cease except in so far as the company, in general
meeting, or the liquidators may sanction the
continuance of such powers.”

In this case the company, at a general meeting
of its members, subsequent to the winding up
order, expressly sanctioned the continuance of
certain powers to the directors, amongst others
the power to levy assessments under sec.
47 of R.S. O. cap. 161; and the assessment
sued for in this action is an assessment levied by
the directors pursuant to these €xpress powers
so conferred upon them. But it is contended
that on the z1st April, 1882, (the date of the as-
sessment), or even at the date of the general
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meeting, 21st March, 1882, when these special
powers were conferred by the company upon the
directors, or indeed for some time prior to the
date of the order for winding up (3rd March,
1882,) no valid board of qualified directors ex-
isted ; and it is urged that this fact, if true, ren-
ders all proceedings subsequently taken by the
so-called directors, or the de facfo board, abso-
lutely nugatory and void.

Now, what are the facts on this point estah-
lished by evidence ?

The names of those gentlemen who were
present, calling themselves directors, on the 21st
April, 1882, and who passed the resolution au-
thorizing the assessment disputed, were Messrs.
John J. Withrow, Thos. Mara, Wm. Myles, and
C. H. Nelson. Of these Mr. Mara was undoubt-
edly qualified at the date of his election, and up
to the 1st of April, 1882, when, by an entry on
the books of the company of that date, said to
be in the hand-writing of an assistant book-
keeper of the company, his policy is marked
cancelled. He appears to have paid up his
premium note in full, and his policy would not
expire by effluxion of time till 15th of December,
1882, therefore, the question of his qualification

turns wholly upon the effect ‘of the alleged can-
cellation of his policy.

Mr. Myles is in a somewhat similar position ,
he having been duly qualified at the date of his
election. He had paid his premiums in full, and
his two policies would not expire until June,
1882, but both were marked cancelled in the
same assistant book-keeper’s handwriting, in
January, 1882, the latest entry of that fact being
on January 23, 1883. To deal with the cases of
these two gentlemen first :

They were both duly qualified at the date of
their election as directors, had paid their pre-
mium notes in full, their policies were current
for a period long subsequent to the date zist
April, 1882, when they purported to act as di-
rectors and levy the disputed assessment. We
do not find any minute or resolution of the
Board of Directors directing the cancellation
of their policies, and the liquidator, Mr. Peck,
(who had formerly been the inspector of the com-
pany) states that the entries of the alleged can-
cellation are in the hand-writing of Mr. Light-
bourne, an assistant book-keeper of the com-
pany. In Mr. Myles’ case his policies were so
marked cancelled, one on 3rd of January, 1882,

- T e R . t,
and the other on 23rd of January, 1882,11 Llrgsh
bourne’s handwriting, yet Mr. Myles ap?eaa
have continued to act as a director, for hiS rtln ap-
appears in the list of those present (thoug )
parently erased) at a Board meeting on cellar
of February, 1882, (after the alleged Canethe
tion), a meeting held apparently just b(?fortes o
annual meeting of the company ; the n'nnu i
that meeting appear to te signed by.hlm' [ M
it is quite clear that no cancellation O't out
Myles’ policies would be of any effect wl oteS
his consent, he having paid his preml}‘mdn i
in full, unless the company duly notifie of-
and made a return to him of a propef przl;cs'
tion of his premium: R. S. O. cap. '6I’Light'
31 and 44. Neither Mr. Myles nor Mr. T2in
bourne were called by the defendant t0 e'xlp nce
the so-called cancellation. Upon the evlteu
before me I must therefore hold Mr. Myles aent-
qualified director at the date of the assess™

. is
Mr. Mara’s case is slightly different, fOru:lltlil
policy does not purport to be cancelle in
after the liquidation proceedings had bee.r:ness
stituted, and when called himself as 3 W' that
he says he desired his policy cancelled b}’t ex
he took no steps to procure its cancem‘“or;t
cept to speak to a Mr. Brandon, a local ages e
the company at Toronto, to get it doné av
desired to effect insurance on the property €0 nce
ed by the Pheenix policy in some other i_nsuff
company. Now the cancellation of a risk 2 he
option of the company under sec. 43 O'cy at
Mutual Act, and the cancellation of a pol! nder
the instance of a member of the company ¥ uite
sect. 31 of the same Act, appear to me t0 bed
different things. Cancellation under Sec::'tion
would doubtless require the sanction OF ascact.
of the directors, but a cancellation lmdere ex-
31, at the request of a member, requires t the
press assent of the directors, Now 2 ¢
powers of the directors had ceased to exlst
virtue of the winding up proceedings, excep 63
powers contained in secs. 27, 47, 56 2 m by
which had been expressly continued t0 ,the ecial
the resolution of the contributories at their 5P The
general meeting of March 2z1st, 1882 ar 10
Board then had as suck no power to COP¢ s
any proposed cancellation under either S€° .re‘
or 44, unless indeed they were expres® Y ui
quested to exercise these powers by the an
dator to that end ; for it would appea’
sec. 8, sub-sec. 6 of the Winding up A
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;g:ti(()(zm.) cap. 5), that the liquidator could
owers the f:ontmuance of any of their ﬂ?rmer
Y an even if §uch powers were not continued
mustyt}l;esolunon passed at a general meeting.

Qaliglog erefore hold that Mr. Ma.ra was a duly

the gy, director, on the 21st April, 1882, when

puted assessment was levied.

. i;l;lcl: qualification of Mr. C. H. Nelson, another
alo ; or present at the meeting of 21st April, is
tion mpeached. The facts of Mr. Nelson’s posi-
: (’)SS detailed in evidence, would appear to be
N ows ; He was a member of the firm of H.
o th:]]Sgon & Sons. At the date of his election
oard (22nd February, 1881), the firm of
ist‘enA. ) Nelson & Sons had policies in ex-
ar:}? in the company, one No. 4717, dated 2nd
o 1880, for $1,000 for one year; a second,
yea‘r5-455, dated June 28, 1880, for $1,000 for one
els’ and on the 25th May, 1881, Mr. C. H.
“00;‘ took out in his own name a policy, No.
or $1,000 for three years.

si; Wwas strenu.ousl).r argued by Mr. Osler, that
) the only qualfﬁcanon possessed by Mr. Nelson
; ere da}te of his election to the Board, was his
m est in the‘ two policies issued to his business
Sure;.‘ amounting to $2,000, he was not an in-
within section 14 of the Mutual Act to the
th;:‘f?f of $800 at least ; and he further argued
es] 1t could })e implied or inferred that Mr.
xtenotn had an interest in the‘se policies to the
s Of‘$.8oo at Fhe date of his election, one of
q thpohcxes expired on the 2nd of March, 1881,
183, at between that date and the 25th May,
atn, when Mr. Nelson took a policy in his own
N et‘-dfor $1,000, the only qualification he pos-
rm would be his interest as a member of the
for $°f H. A: NeISf)n & Son in policy No. 5455
zsthl,OOO, this policy continuing in force until
June, 1881 ; that it would be too violent
J;;:s‘lmption to assume that his interest in a
mY for $1,000, held by a firm (admittedly
$8oop°5€d of several partners), would amount to
easezt least, and that Mr. Nelson had therefore
. oy to hold the necessary qualification, and
e facto had ceased to be a director.
Ozslfere‘are, perhaps, three questions in view in
; \dering this objection.
poli'cCan a director qualify upon a partnership
Y at all?
:;tAssuming this answered in the affirmative,
¥ not the policy in that case be for an
unt sufficiently large that on a loss, if the

Pu®ENIX MutuaL INSURANCE Co. V. DEANS.

[Div. Ct.

amount were divided amongst the partners in
the proportions of their respective shares accord-
ing to their articles of partnership, the partner
elected a d'rector would be entitled to at least
$800 for his share. Or, in othel words, must the
director have an absolute individual interest in
the policy to the extent of $800.

3. Can a person not possessing the necessary
qualification at the date ot his election qualify
himself after his election by becoming an insurer
for $800?

The words of section 14 of the statute are :
«The directors shall be members of the com-
pany and insurers therein, for the time they hold
office to the amount of $8co at least.”

Now, there is no doubt but that partners in-
suring partnership stock would be insurers, and
section 8 of the Mutual Act says that the several
original subscribers, “and all other persons there-
after effecting insurances therein, shall become
members of the said company.” So that part-
pers are both insurers and members of the com-
pany. Mr. Justice Lindley in his work on Part-
nership quotes as one of the definitions of part-
nership the following : Where two or more per-
sons join money, goods, or labour, or all three
together, and agree to give each othera common
claim upon such joint stock, this is partnership :
(Lindley on partnership, pp. 8. Citing Inst. of
Nat. Law. Book I,¢. I3, par. 9).

The interest of each partner in the assets of
the firm is not a title to any aliquot part, as a-half
a-fourth. Each partner being liable 7 solido
for the engagements of the partnership has a
right which is termed his equity to have the firm
assets applied in the first instance to the pay-
ment of the firm debts—an equity through the
instrumentality of which the partnership credi-
tors have a priority over separate creditors to be
paid out of the partnership funds. The interest
of a partner is therefore only such a proportion
of the capital and profits, as by the original ar-
ticles of partnership or agreement he may appear
to be entitled to receive after all the debts are
paid and the affairs of the concern liquidated:
and wound up. It is plain, then, that each part-
ner has an insurable interest in the entire stock,
and on receipt of insurance upon a loss,
must account therefore to the partnership :
Manhattan v. Webster, 59 Penn. 227; Groves
v. Boston Marine Insurance C0. 2 Crouch 419
Page v. Fry, 2 B. and P. 2403 Murray v. Colum-
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bia Insurance Co., 11 Johns, 302 ; Lawrence v, |reasons expressed I hold that Mr. C. H. Ne

Sebor, 2 Cains 203.

If this view is correct, any member of a firm,
where the firm held a policy for $800 or up-
wards, would be interested in the sense of pos-
sessing an insurable interest in the entire amount
of the policy, and if for the purposes of effecting
an insurance he possessed an insurable interest
to the extent of $80o, though the policy covered
partnership property only, he would be, in my
opinion, an insurer to the amount of $800 at least

within the meaning of section 14 of the Mutual
Act.

But should this view not be correct, Mr. Nel-
son at the date of the levying the assessment in
question held a policy in his own name for
$1,000, and thus, while acting as a director in
the premises was, as a fact, possessed of the ne-
cessary qualification in his individual right. Sec-
tion 14 does not say that a member is ineligible
for election who does not possess the necessary
qualification at the date of his election, but that
he is to possess the qualification during the time
he holds office. Mr. Nelson was a member of
the company, and whatever doubt may have ex-
isted as to his qualification to serve as a director
was removed by his taking out the policy of 25th
May, 1881. No steps had been taken to declare
a vacancy in the Board, and in a case like this
if a de facto Board is found acting—and acting
in this case under a direct resolution of the con-
tributories, or members of the company—upon a
scrutiny of the qualification of the directors, if it
appears that at the date of performing the minis-
terial act complained of, they were, in fact, duly
qualified, [ do not think a Court of Equity and
good conscience would be astute in finding tech-
nical reasons for declaring void the acts of snch
a Board, or decide hastily to render nugatory
the acts of such a Board in their efforts, in good

faith, to realise the assets of the concern for the
benefit of their creditors.

It is not necessary to the decision of this case
to go so far, by reason of the conclusions I have
hereinbefore expressed, but were it necessary to
the decision of the case I should feel inclined to
hold that any membes of the company elected to
the position of a director onbeing notified of that
fact, could immediately qualify himself before
entering upon his duties, by taking out a policy
for the required amount,did he not hold sufficient
insurance at the date of his election. For the

was a duly qualified director at the date of levy
ing the disputed assessment. o0
The effect of my view as to the qualificat! .
of the foregoing three gentlemen to act a5882’
rectors is to hold that on the 21st April ! ar
there was a duly qualified quorum of the ?Ounf
of Directors; and this conclusion renders 1t '
necessary to consider the position of M"' ’
Withrow, who also acted on this occaSlO“t: he
am strongly of the opinion, in view of all © s
facts proved in evidence in his case, that fl e
more than doubtful if the cancellation © an
policies in favour of his firm was regular <
effective, and that as he continued to act aar
director on the 215t April, and the de facto Bot .
were duly authorized by the resolution of lean v
March, 1882, by the members of the C(’“‘Ft e
to perform the very acts now complained 0% s
defendant should not now be allowed to SCtt
the defence that these acts are void becaus‘:n S
agents nominated by himself directing the/etof'
to be done are not de jure directors : App )
Mutual Fire Ins. Co. v. Tessor, 5 Allan (Mas®
446 ; Wyld v. Ames, par. 286 ; Re County .
Association, L. R. 5, Ch. 288 ; Re Canada L 5.
Co., L. R. 14, Ch. D. 660 ; Brice on Ultra V1

|
As to the objection that there must be 3_fu4'
Board of at least five directors under Se“'o re
that section was complied with because mti
than five dircctors were originally elected, blle
does not follow that because certain memheit
of the Board ceased to be qualified, and t the
colleagues failed to fill up the vacancies, that ar
corporation is thereby dissolved or the B;ree
incapable of acting. Section 22 constitutes t ;
directors a quorum, and gives them powe¢ o
transact all business in connection with the ¢©
pany : Zhames Co. v. Rose, 4 M. & G. 552-

There being then in my opinion a qu2
board of directors capable of transacting (he
ness under the limited powers conferred by ple
resolution of 21st of March, 1882, and c'an;' o
of exercising powers sanctioned by the l‘qut 1
tors : sec. 8, sub-sec. 6, Winding up Acéss-
must now consider the validity of the a5
ment levied by them. . sider

[The learned judge then proceeded to coP nd
the financial standing of the company) o
showed that taking intoaccount the difﬁcult):,e
collection, the assets of the company are P¥O) en
to be less than the liabilities, and as sufficl

ified
pusi-
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s
: si:lsggccurred during the currency of the under-
+ Uoy an 'c}ssessmentof alloutstanding balances
Y X Premium notes would be proportionate.
en proceeded to deal with the objection of
egulzlrer’ that two former assessments were
ines and that as a consequence the under-
b inggf assessed in such former assessments not
the n:;dUded in the final assessments rendered
Fien ¢ evi(‘;ne void. He .held ;hat' there was notsuffi-
etiop, ; ence of any irregularity, and that the ob-
LN de; not open to the defendant, as he was not
3 e in such former assessments, and that it
de;. 2red from the evidence that even if such un-
sSesS::gs’ assessed in the allt?ged irregular
men‘:ms, had been included in the final as-
e » the ﬁpal .assessment would still have
n the calling in of all outstanding balances
fen, an“nde.rtakings, and that therefore the de-
Ir'egult had'not been prejudiced by such alleged
o py arity. In any event, he would have had
Y the full amount of his undertaking. No
was alleged, and no mistake at all affect-
‘ li:h fairness of the assessment had been
Nvay; d ed, and held that an assessment is not
g ;ted by small errors made in good faith,
Dery, ich have not produced damage to the
l,,w":" complaining, citing Marblehead Mutual
Lo”? ];’fe Co. v. Underwood, 3 Gray (Mass) 210;
%‘lclud‘md Mutual v. Houghton, 6 Gray 77, and

ed his judgment as follows :]

T,

.

g

l
|engt};’a"§ discussed this case at considerable
Coy e ;0 e?ﬁuse the conclusions which I have
bey of o will probably affect the result in a num-
t%‘ me, ases yet remaining to be tried, but after
ti s a:-t careful consideration of all the objec-
Peruga) ﬁlfled, and of the evidence, and after a
L reeq all the cases to which I have been re-
| the opi Y the able counsel concerned, I am of
} to ;;‘l‘:n that the objections taken ought not
tefore “t,'e'd to prevail, and that the defence
Copg; erat'alls. I am pressed, too, by another
are n‘:’ﬂ—the chief creditors f)f this com-
Whe h:mbers of the company 1tself——r¥1em-
‘f ® losses ve been unfortunate enough to incur
Eloy, e, and who look not unnaturally to their
ty ings embers to abide by their several under-
Sary oo ,a“d' to submit to any assessment neces-
Alpy epro"‘de funds for meeting their claims.
Pr semmeml,)ers were in the same boat, and the
Y ropié;edltors might, had not the fates been
theiy un de:ts’ !)een the losers to the extent of
akings only instead of, in many in-

TS

1
'I

stances, to the amount of their policies. In

a matter, then, like this, which is really a
contest between partners, I think it would be un-
just and inequitable in the highest degree,
except upon the clearest evidence and for the
soundest of legal reasons, to hold that any mere
technical objections, or slight errors or mistakes
should be allowed to prevail, and the efforts to~
realize the available assets of the company ut-
terly frustrated. It is manifest that even with
the utmost prudence, skill and care, a large
portion of these assets will not be collect-
ed. Should the liquidator be more than
usually successful 1 fear there will be, never-
theless, a considerable deficiency, and that
creditors cannot hope to be paid in full. In this
case the defendant has failed, in my humble
judgment, to make out a defence which will re-
lieve him from the liability he has incurred by
subscribing his name to the undertaking sued
upon.

There will be judgment for the pl
$34.12 and costs.

aintiffs for

RECENT ENGLISH PRACTICE CASES.

—

BrowN V. COLLIS.
5. 18, 19—0nt. J. A.s. 73— Court
of A | ppeal—Jurisdiction.

{W. N. 83, p. 155

A judge of first instance cannot send a peti-
tion direct to the Court of Appeal without his
making any order. The Court of Appeal has no
jurisdiction to hear the petition in the first in-
stance, but the case can only be brought before
them on appeal after the judge of first instance
has decided it.

Imp. J. A

IN RE LEE AND HEMINGWAY.

Imp. 0. 55,7 1—Ont. r. 428—Discretion as
to costs.

Land belonging to persons under disability
was taken by a company under the compulsory
powers of 2 special Act. A petition was pre-
sented for payment out of the money to persons
who had become absolutely entitled. The Act
contained no provision for the payment by the
company of the costs of such a petition. The
petition asked that the company might be
ordered to pay the costs.
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Held, under the Judicature Act, the Court had
a discretion to order the company to pay the

costs. FEx parte Mercer, L. R. 10 Ch. D. 481
followed.

DANFORD V. MCANULTY.

Imp. O. 19, . 15—O0nt. r. 144—Action for re-
covery of land— Pleading possession—General
principle of construction of Judicature Rules.

[L. R. 8 App Cas. 456.

In an action for the recovery of land a state-
ment of defence alleging that the defendant is
in possession operates, by virtue of the above
rule, as a-denial of the allegations in the plain-
tiff's statement of claim, and requires the plain-
tiff to prove them.

The obvious intention of this exceptional rule
seems to be to leave the defendant in an action
for the recovery of land in the same position
substantially as he was before the Judicature
Act and Rules, that is to say, entitled to rely on
his possession as a sufficient denial of the plain-
tif’s title and a sufficient answer until the plain-
tiff had proved his title, and then enabling the
defendant to rely on any defence he could prove
though he had not pleaded it.

The Judicature Rules are to be construed so as
to discover the intention expressed in the rules,
and it is not a legitimate ground of construction
for the person or persons who drew the rules to
say, “ We wished and meant to express a par-
ticular intention.” That is not a legitimate

ground upon which to construe any instrument
in writing,

NOTES OF CANADIAN CASES.

PUBLISHED IN ADVANCE BY ORDER OF THE LAW
SOCIETY.

QUEEN’S BENCH DIVISION.

Wilson, C. J.]

MCKNIGHT v. CITY OF TORONTO.
Municipal by-law — Nuisances — Prohibition
against keeping swine and cows, validity of.

The defendants passed a by-law pursuant to
R. S. O. ch. 174, sect. 466, sub-sect. i7, as
amended by 44 Vict. ch. 24, sect. 12, which by-
law, by sect. 2, provides that “no person shall
keep, nor shall there be kept, within the City of
Toronto, any pig or swine, or any piggery.”

, b

Held, that the by-law was ultra vire az igs
a general prohibition against the ke?ng ove 0
and not restricted to cases that might P
be nuisances.

By sect. 3, sub-sect. 2, ble,
that no cows should be kept in any St& . 0
situate at a less distance than forty fe:o cows
the nearest dwelling-houses, and where tl‘ess
were kept that the stable should be not €S-
eighty feet from the nearest dwelling-ho are ex’

Held, that it was unnecessary tO d‘elclin such
pressly that the keeping of cows WItD™ “pat
distances was or might be a nuisance’laration;
the prohibition was in effect such a dec onable;
that the distances prescribed were rea;ectiO“'
and that the by-law as to that was un® )
able. ] o geﬂer'

Semble, that it was not bad in bt.:mg ;e nef
ally expressed that it would restrict ' i ais
from keeping cows within the prescr’
tances of his own dwelling-house, and s

Held,that this objection not being,cl.earavor of
not at any rate be allowed to prevail i? \ be
the applicant, whose case was not shew
within the terms of the objections.

Read, Q).C., for applicant.

McWilliams, contra.

vide
the by-law P* etCo

Cameron J.]

oD

StAR KIDNEY CO. V. GREENWO sion
L. 1a

Sale of medicinal composition—Represe? dier?

S ingved

to curative properties—Discovery of ingr ne 4¢°
.o t
Action on a promissory note given by ad®

fendant in payment for a quantity of p2 : rativ®
by the plaintiff, and said to possess ©_ ge-
properties when applied to the body- raudv
fence was that the note was obtained PY " ud
and that the pads purchased were Us®
possessed no healing properties. The o
ant demanded production and discovery
formula, or recipe, from which the Pae alu€’
made, in order to show that they Wer grouf‘d
less, which the plaintiff refused, on thetheil' i
that no representation was made as t© ecte
gredients, that the composition was as re
patented, and that discovery would inJ¥
in their business.

Held, that the defendant was not €?
the discovery.

Osler, ).C., for the motion.

Bethune, Q.C., contra.

ess
defend'
the
were
n
not
e

0
titled ¢
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Chan iy

N
RE Canapa, ATLANTIC, &C., R. CO. AND
wnios TownsHip OF CAMBRIDGE.
ctpal Cos poration—Railway aid— Deben-
Helg tures—Mandamus.
ourt ;ffglloWIng the decision of the Supreme
a p,, anada in Re Grand Function Railway
and‘-’rborough (not yet reported), that a writ
a Man.lu.s to compel the issue of debentures
A of a“m.Clpal Co?poration under a by-law in
] n b railway, .w111 not be granted upon mo-
ut the applicant must bring his action.

CHANCERY DIVISION.
Dl‘v]sk’nal Court.]
o CaMPBELL V. MCKERRICKER.
iSe to make a will—Representation—FPart

In th; performance.

Cert;is Clase the plaintiff claimed to be entitle:d
is |5 fetin and on the ground that hls.father in
ays hismfe owned the 1;.md, ard that in sundl.‘y

1 %, in ather became indebted to him, and in
as folln?l Settlemen.t of accounts between them
en indy to owe him $549, and that his 'fathgr
aim force}? him to abstain from enforcing his

orkin the said sum, and further, to go on
thay heg v;’n the land with him, by representing
if; ang t}(:uld devise tt.xe land to him, the plain-
fathe, N at after coming to this agreement, his

e landepres?med to him that he had devised

duceq o to him (as, indeed, he had), and so in-

for the im to abstain from enforcing his claim

A $540 until now the period of limitations

farmgtgnE, and also to remain and work on the
evgrth‘;lSeveral years, but that hi§ father had,

Sequeng :55, rev‘ol-ced the ff)rmer will, by a sub-

eld (rne de'vlsmg the l'afxd to the defendant.

at the e‘;EI_’Sn?g the decnshlon of Proudfoot, j:,)

Westion, fp aintiff was entltleq to the land In
nee g t;. l?r there was no sufﬁafnt part perform-
ch acts efthe case out of the Statute of Frauds.
the part ot part performance must be done by
they muy seeking to enforce the contract, and
Ature q:;t be SUC.h as to manifest from their
Attieg (o ﬂ.lere is some contract between the
the only uching the land in question. But here
tion of th"::t :f part performance was the execu-
rson Whozel(;:t:tlil" but th;t wzs tl}l‘e act of the

OTeover, the is soug .tto € C argt:d, and,

> mere execution of the will does

Sept. 12.
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not import a contract, but only indicates a bene-
volent intention displayed by the testator in the
execution of an instrument essentially of a re-
vocable nature.

The statement that the father had represented
that he had devised the land to the plaintiff, so
as to induce him not to enforce his claim for $540,
was not proved, and gquere whether if it had
been it would have entitled the plaintiff to suc-
ceed. But different considerations would have
arisen if the frame of the action had been on a
representation by the father that he had made a
will, which being in satisfaction for the wages,
he agreed should be irrevocable.

The doctrine of part performance exempting
a case from the statute is not encouraged by the
trend of modern decisions. The strict boundar-
jes of the law on the subject are fixed by the
House of Lords in Alderson v. Maddison, L R.
8 App. 467, and the decision in this case only
adopts the principles laid down in that one.

B. B. Osler, Q.C., C. Moss, Q,C., and V. Mills,
for the appellants.

M. Wilson for the respondent.

Full Court.] [Sept. 15.

WETHERELL V. JONES.

Constitutional law—B. N. A. Act, 5. 92, subs. I4
31 Vic., c. 76 Dom.

Held, the Act 31 Vict. c. 76 (Dom.) being an
Act to provide for taking evidence in Canada in
relation to civil and commercial matters pending
before Courts of Justice in any other of Her
Majesty’s Dominions, or before Foreign Tribun-
als, is not wlfra vires, and an order made by
Proudfoot, J., under the above statute, for the
examination of certain witnesses resident in One
tario under a commission and letters rogatory
from the circuit Court of Cook County, Illinois,
upheld an appeal.

The provisions of the above statute do not
affect the administration of justice in this pro-
vince within the meaning of B. N. A Act, sec.
g2, subs. 14 by which exclusive juri-diction as
to the latter is vested in the Provincial Govern-
ment. For the taking of evidence in this pro-
vince to be used in civil actions pending in
foreign tribunals isof extra-provincial pertinence,
and not a matter relating to civil rights in the
The observations of Lord Selborne

province.
W Langlois, L. R. 5 App. 120, answe

in Valin
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all contentions to the contrary, viz., “ There is | fendants pleaded, 1st, thatthey never wer

nothing [in the B. N. A. Act] to raise a doubt
about the power of the Dominion Parliament to
impose new duties upon the existing Provincial
Courts, or to give them new powers as to matters
which do not come within the classes of subjects
assigned exclusively to the Legislatures of the
Provinces.”

The line of reasoning in »e Niagara election
case, 29 C. P. approved of.

W. Nesbitt for the appellants.

G. H. Watson contra.

Divisional Court.]
MARTIN V. MILES.

Sept. 29,

Right of tenant to redeem mortgage.

The decision of Wilson, C. J. C. P. D. noted
supra, p. 228-9, reversed so far as he held, that
to grant or withhold redemption was a matter of
discretion with the Court, and in the exercise of
such discretion, withheld redemption.

Held now, the judgment should be for redemp-
tion by the plaintiff and with costs of action, if
the tender before action was sufficient ; if not
sufficient, the costs should be added to the mort-
gagee’s debt, except the extra costs occasioned
by disputing the right to redeem, which should
be deducted from what the plaintiff is to pay ;
and there should be a reference as to the suffi-
ciency of the tender if the parties failed to
agree.

The equity of 1edemption is an estate in the
land, and in all cases where the right to redeem
has not been barred by the Statute of Limitation,
it exists as a right, and an estate over which the
Court has no discretionary power. One will
search the English books in vain to find anything
upholding the view that the Court exercises dis-
cretionary power in granting redemption to a
person interested in the equity of redemption.

Arnoldsi tor the appellant.

Beck for the respondent.

PRACTICE CASES.

Mr. Dalton, .C.]
HUYCK V. PROCTOR,
Fudgment against executors de bonis propriis.

The plaintiff sued upon two promissory notes
made by the defendant’s testator. T'o this the de-

[Sept. 3.

ioineds
- ; was 0!
tors ; 2nd, plene administravit. 1ssue for the

and upon the trial a verdict was ,foundent was
plaintiff for $703.77. Upon this a J“dgme,,ied of
entered for the debt and costs to be of the
the goods of the testator in the hand: and if
executors if they have so much thereob s and
not then (o be levied of the proper §°¢
chattels of the defendants. . ent
This was a motion to amend the JUdg:to.
and writs of execution issued pursuant th;a me
Held, that the verdict on the record a5
warranted the judgment entered.
Apylesworth, for the defendants.
Watson, for the plaintiff.

¢ 1o
Mr. Dalton, Q.C.] [SeP

OF
GRAND JUNCTION Ry. v. COUNTY

PETERBORO’. it
7
Staying proceedings where cosls of /o
proceeding unpaid. obtai“ed

In 1879 the Grand Junction Railway for 2
from the Court of Queen’s Bench a rule ds by
mandamus to enforce the delivery of bor sy
the defendants to the amount of $75,00% I"n the
ant to a by-law of the defendants to ! appeal
construction of the plaintiff’s road. O% chat8
to the Court of Appeal this Rule was dis

of
ed, and on appeal to the Supreme

-

Cour’ of

. was
Canada the Court of Appeal’s Judsm,e“t inc®
firmed with costs against the Plam“ﬁ‘s'he cost®
then the road has been completed, but t aid’

of the above proceeding have not bee? *
This present action is brought in the n?dlaﬂd
the Grand Junction Railway and the $75,%%°
Railway to recover the aforesaid sum of

in money, i

Upon motion to stay all ProceedingS]e
action till the costs of the former Pro¢
shall have been paid :

Held, notwithstanding that new cir
have arisen, and the proceeding is not on
as the first proceeding, nor grounded oP nat
actly the same facts, and nOtWithstandm?oiﬂed
the Midland Railway Company are x.]o“;his ac
as plaintiffs, the attempt to pfoceed in ef
tion without first paving the costs of the
action is vexatious, and the order aske
be made : following Cobbett v. l'Varﬂef',. ’
Q. B. 108.

McPhillips, for the plaintiffs.

Marsh, for the defendants.

n thi®
eding

S
Cumstancee
the 5

T must
2

)
4



. o
7 1883,
\3]

CANADA LAW JOURNAL.

317

Prac. Cases.]

NoTes OF CANADIAN CAsgs.

[Prac. Cases.

Ar
our, J.] [Sept. 11.

IDDLESEX ELEC1ION PETITION (Dom.)
Ex,, . WALKER V. Ross.
) "ding time for trial—Discretion of judge—
38 Viet. (D.) ch. 10, sect. 2.
tnea%Plicgtion to extend the time for the trial
hOth G lection Petition. 'It was conceded on
o es thaF more th'an six .months had elaps-
icatim the filing of this petition before this ap-
On was made.
€ld, that the provision of 38 Vict. cap. 10,
Sha "i; that the trial of every election petition
time 'vﬁ commenced within six months from the
sh, en such petition has been presented, and
. ,be proceeded with de die in diem until the
‘5-0ver, unless on application, supported by
i ti::l:]t’ it be shown that the requirements of
¢ render it necessary that a postponement
¢ case shall take place, is directory only.
te Judge has a discretion and a power to ex-
Detiti(t)he time for proceecllings to the trial of' the
b Oren’ a'lthough the six months has expired
he is applied to.
tder made extending the time for six months.
Seon, Q.C., for the petitioner.
; ethune, Q.C., for the respondent.

/

Chy‘ Div.]
DARLING V. CULLATTON.

Interﬁleader—Rzg}zt of sheriff to order—
An Delay—Discretion.

the Interpleader matter. The sheriff seized
18e 500ds in: question on the 31st of January,
?i’i and on the 1st of February was notified of
o :‘ .by an as.signee of the judgment debtor,
shey; ﬁss‘gnee being an officer emplo'ye(.i by the
itors ﬁ.and on tbe same day the plaintiff’s soli-
0 irected him to sell. The sale took place
F ) € 12th of February, and on the 13th of
y e’re‘;:“’)’ the sheriff received the money arisir?g
‘ Ormom' On the 26th of February the sheriff
tor ed the plaintiff’s solicitors that the solici-
UCe:,; the assignee forbad him to pay over the
Y ive S, and on the 2nd of Ma'rch the plaintift
thy d a notice from the assignee’s solicitors
Sth fey were instructed to sue him. On the
‘ March notice was given of the applica-
: ihe((l)r' an interpleader order. ‘The sheriff re-
in is ‘l'n his l?:mds the pmccc.ds of the sale, and
affidavit,. filed on the interpleader appli-

[Sept. 15.

cation, referred to a conversation which he had
with the claimant’s solicitor, in which the latter
told him that the claimant did not propose to
claim the goods or interfere with their sale, but
would contest the right of the plaintiff to the
money arising from the sale, which was to re-
main in the plaintiff’s hands. The sheriff also
swore that he related what the claimant’s solici-
tor had said to the plaintiff’s solicitor. The
sheriff’s excuse for his delay, from ‘the 13th of
February to the sth of March, was that he did
not understand that it was his duty to take the
initiative.

An interpleader order was made by Mr.
WINCHESTER, sitting for the Master in Cham-
bers, but was set aside upon appeal to PrRouD-
FOOT, ]J.

Upon appeal by the plaintiff to the Divisional
Court of the Chancery Division :

Held, that the plaintiff sold with the consent
of both parties, and did not therefore improperly
exercise his own discretion, so that the contest
properly arises as to the proceeds of the sale.

Held, that the delay, from the 13th February
to the §th March, no opportunity of trial being
lost, was not unreasonable.

Held, that the fact of the claimant being an
officer in the employment of the sheriff, made
no difference.

Per Boyp, C.—The disposition of the Court
is to be more liberal in relieving the plaintiff now
than formerly.

Clement, for the sheriff appellant.

Hoyles, for the claimant.

. A. Paterson, for the execution creditor.

Ferguson, J.] [Sept. 17.

RE CRAIG.
Application under V. and P. Act,(R. S. O. cap.
109) — Order thereon — Subsequent remedy
where purchaser fails in his contract.

An order made upon an application under the
Vendors’' and Purchasers’ Act upon the 21st of
May, 1883, besides dealing with the title to the
land in guestion, contained a clause directing
the purchaser to carry out his contract to pur-
chase forthwith. The purchaser failed to carry
out his contract.

On the 17.h September, 1383, A. C. Galt, for
the vendor, moved, on notice, for an order di-
recting the purchaser to pay his purchase
money into Court, and in default of his so do
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ing within period to be limited by the order, for
leave to resell the property.

FERGUSON, ]., doubted whether an order,
which in fact amounted to a decree for specific
performance, could be made under the Act.

A. C. Galt cited the case of Thompson v.
Ringer, 44 L. T. 507, where a bill filed by a pur-
chaser for specific performance, under circum-
stances similar to the above, was dismissed on
the ground that the parties having once applied
to the Court under the Act, all questions tl.ere-
after arising between them should be brought
before the same tribunal on affidavit, without ne-
cessitating the expense of an action.

No cause was shown for the purchaser.

FERGUSON, J., followed the case cited, and
made an order directing the purchaser to carry
out his contract, in obedience to the former
order, within two weeks, and in default for the
vendor to be at hberty to re-sell, the purchaser
to pay the costs of this motion, all costs of the

re-sale, and any deficiency arising from the re-
sale.

Cameron, ].] [Sept. 17.

WILBY v. THE STANDARD FIRE INs. Co.
Leave to appeal to the Court of Appeal under
sect. 38, O. /. 4.

On the 7th of September, 1883, the plaintiff
applied for leave to appeal from the judgment
of the Queen’s Bench given on the 3oth of June,
1883, discharging his order #isi to set aside the
verdict entered at the trial.

By sect. 38 of the O. J. A. it is provided that
no appeal shall be allowed unless notice is given
in the manner prescribed within one month after
the judgment complained of, or within such
further time as the Court appealed from, or a
judge thereof, may allow,

The plaintift excused his delay by an affidavit
in which he staied that he was ad.ised by his
solicitor of the judgment «f the Court on the
3rd of July, but that he did not see his solicitor
till the 20th of August, when he, for the first
time, learned that he should have caused notice
of appeal to be served within a month of the
judgment. The plaintiff further swore that he
was advised that the case involved questions of
law hitherto undecided, and also that another
claim was pending in the Chancery Division
which would be affected by the result of this
case,

judge

The case was one which the learned from

who tried it considered not wholly fre€
doubt. . - outl’

CAMERON, J., /eld, that under the C‘;Cl o
stances he was precluded by authorﬂi)"fr(:3 e
larging the time for appeal, and diSm‘Silowm
motion with costs, referring to the fOD ;
cases: [/n re New Callao, L. R. 22 Chy. i : o
Craig v. Phillips, L. R. 7 Chy. D- 2495 0y
national Financial Society v. City o
Gas Co. L. R. 7 Chy. D. 241.

Osler, Q.C., for the plaintiff.

W. N. Miller, for the defendant.

TEM
ARTICLES OF INTEREST IN CO
PORARY JOURNALS.

.o a5
The privilege of counsel and solicitors acting
advocates.—/rish L. T., May 19.
Bills of sale by way of security for pa
money.—/é. June 2.
Contrac)t’s on unread conditions.—/&. “n:n
Conditions in restraint of marriage.——”w’
30, July 7. o
Statements by prisoners.—/4. June 23
Fustice of the Peace.) ane 30
Betting agents and their principals.—/¢- 'Its‘/”'
Liability for over-holding by under tena!
July 14. b (f,om
Employees and dangerous works.— 4%
Fustice of the Peace.)
User of dangerous instrumentalities for
tection of property.— /6. July 21, 28.
The right to the custody of children.—
11, 18, 25. . May
Common words and phrases—(Requir®” g0l

)’me“t of

Q.
¢ 10

the prO’

Avg

—Obvious danger—Lotte.ry—Seama‘,nma le—”

vency—Gone east— Fairly merch? Embe?

Abandoned — Lost—Seize— Device— u poseﬁ

zle-—-Manual labour——Ecclesiasucall P

- Issue—Children—Common school: Jun€ 9
—Albany L. T -

. jve—”
(Regular passenger (rams—LOC‘?mongal/
gine—Speed—Front part—-ASblg“Sune 30
Premises—-Cribs—Wharfage.)—/ 0] ence /t
(Lessee—Indorsed— Brought-—CommMe e

Navigable — Article of manufaCtUrePropel"y

owing or accruing»—Permit-—OPen/facture/

—Debtor having a family—Mant

Wearing apparel.)--/4. July 7. act/lb'
Evidence of custom to explain contft

June 16. une 2%

Independence of married womeﬂ"/b'J uné
7]

Defaulting purchaser at judicial sale:-—
30.

7
The presumption of knowledge.~—/¢- uby
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FLOTSAM AND JETSAM.

FLOTSAM AND JETSAM.

Snotz‘}ETHING LIKE A CIRCUIT.—The arrange-
TOur >or the Lord Chief Justice’s “ American
le”gt’h baving, according to a contemporary, at

M bCEH' “ §ubstantially completed by the
Who]emee’” it is satisfactory to find that the
finang; undertaking promises to prove a great
wa:a'l success, It has long, of course, been
Ceiveq }1:\ legal circles that the beggarly pay re-
takey ; y the leading lights of the Bench, when
latter] In comparison with the heavy sums made
Ftage){] by their more fortunate rivals of the
Ject ¢, ad'led to a tension of feeling on the sub-

at could only tind ultimate relief in some
Using outburst. And the determined and
tice at ss-like prominence of the Lord Chief Jus-
¢ a recent banquet, showed clearly in which
te e wind was setting. It is therefore not a
ent" of surprise to hear that by the engage-
lioy . °f an excellent man of business, Mr. El-
ong, Shepard, Lord Coleridge, and the learned
mana‘ who accompany him, have already
fll ged before their arrival in the States, to
th, ‘I”nearly every one of their dates, down to
‘icr(,sery day of their return voyage home again
Rote tsh the Atlantic. It is satisfactory, too, to
idin at, while business has evidently been the
willbg motive of all the arrangements, there
ine 1o lack of recreation for the hard-working
aries en route.
atte::t‘: is the Dominion behind-hand in graceful
ons ions to the hard-working Zroupe. Recep-
Quep, are offered them freely on all sides. * At
ec,” the report proceeds, “they get a re-

Cepgs

t ) L]

, Mgnl?n and a dinner” This is handsome. At
oJntreal there is a reception, but no dinner.

giatﬁ':"a, also prefers to indicate its hearty cor-
Y in the same unobtrusive fashion. There
of 1 : _ But Lord
! h]ustlce Coleridge, Lord Justice Bowen,
ang g, arles Russell, Q.C., and Mr. Ince, Q.C.,
the <P€ several other distinguished members of
mi nglish Bar who make up the clever per-
Nay; Ox?g arty, are not likely to resent the elimi-
el of the dining element from the tariff of
sandw‘Pe set before them. Even an injudicious
a limlch or two might be too much for them, as
t&%}, pse at the rough sketch of their own capi-
fagy Ut arduous programme, suffices to show. In
uis’itaegood deal of severe training will be re-
till g, to enable them to get through it at all.
from the programme, as far as can be gathered
t by e brief details as yet published, appears
Securie been capitally arranged with a view to
Commng, the patronage of every class of the
Sxpecr ity and large takings may be confidently
Cted.—Punch.
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’ldIg S,ST’NG WITH A CHIEF JUSTICE.—Lord Cole-

:BQCe speech at the Irving Banquet was not a

:or,

JQ‘(’e: nd then he needs people to explain their
to him. Mr. Toole, for example, was

SS. He is not an effective after-dinner ora- | p

frightfully depressed on discovering this fact—
for which neither he nor the company were quite
prepared. The ¢ Mammoth Comique” of the old
Folly Theatre made an allusion to the Tichborne
trial, and playfully suggested that Lord Cole-
ridge not only invited him to a seat allotted to
a member of the Bar, when the case was going
on, but to their * consultation ” together. “ How
far,” said Mr. Toole, in accents full ot serio-
comic earnestness, “1n our consultation, I was
able to assist him in his difficult task must ever
remain a profound professional secret between
us ;” an announcement received, as might be
expected, with peals of laughter.  Everybody
saw that “Johnny” was simply giving “the
Chief” a “ cue” for a witty reply—and the dis-
may that seized on the company when Lord
Coleridge took the great jester au serieux, and
proceeded with ponderous gravity to give an
official and formal denial to the fact that he ever
held professional consultation with Mr. Toole
on the occasion referred to, was a spectacle
never to be forgotten. Mr. Toole is said to bave
congratulated his friend Irving on having had
better luck. *Suppose, Henry,” said he on
going home, “the Chief had mistaken you for a'
Comedian.”—Pump Court.

If the “ball,” or cushion-like surface of the
top joint of the thumb be examined, it can be
seen that in the centre—as, indeed, in the fingers
also—is a kind of spiral formed of fine grooves
in the skin. The spiral is, however, rarely, if
ever, quite perfect—there are irregularities, or
places where lines run into each other here and
there. Examining both thumbs, it will be seen
;hat they do not exactly match ; but the figure
on each thumb is the same through lite. If the
thumbs of any two persons are compared, it will
further be found that no two are alike. There
may be, and generally is, a “family resemblance ”
between members of the same family, as in other
features ; there are also national characteristics ;
but the individuals differ. All this is better seen
by taking proof impressions” of the thumb.
This is easily done by pressing it on a slab
covered with a film of printers’ ink, and then
pressing it on 2 piece of white paper ; or a little
aniline dye, Indian ink—almost anything—may
be used. The Chinese take advantage of all
this to identify their important criminals, at least
in some parts of the Empire. We photograph
their faces ; they take impressions from their
thumbs. These are stored away, and if the de-
tinquent should ever again fall into the hands of
lhe police, another impression at once affords
the means of comparison. The Chinese say
that, considering the alteration made in counte-
nance by hair and beard, and the power many
men have of distorting or altering the actual
features, etc., their method affords even more
certain and easy means of identification than our
lan of taking the criminal’s portrait. Perhaps
we might with advantage take a leaf out of their

book.— World of Wonders.



CANADA LAW JOURNAL.

LAw SOCIETY.

; 320
Law Society of Upper Canada.

|

|

JNCORPORATED
- 1822, ’
L 3 .y L

OSGOODE HALL.

TRINITY TERM, 188;3.

During this term the following gentlemen were
entered on the books of the Society as students-at-law,
namely :—

Graduates—]John Murray Clarke, Robert Urquhart
Macpherson, George Somerville Wilgress, George
Henry Kilmer, Robert Charles Donald, Arthur Free-
man Lobb, John Joseph Walsh, Francis Edmund
‘O'Flynn, John Hampden Burnham, William Smith
Ormiston,” Lyman Lee, John Samuel Campbell, Alfred
David Creasor, Henry Smith Osler, Charles Perley
Smith, Herbert Hartley Dewart, Duncan Ontario
Cameron, Wellington Bartley Willoughby, Alexander
Lillie Smith, William Chambers, Edward Cornelius
Stanbury Huycke, William Hope Dean, Allan
McNabb Denovan, Alexander Fraser, William Ernest
Thompson, Alfred Buell Cameron,

Matriculants—Alexander James Boyd, John Wm,
Mea;y. Robert Sullivan Moss, Arnold Morphy, Thos.
R. Ferguson, Robert James McLaughlin, William
Henry Cam bell, Malcolm Wright,

unior Class—Wentworth Green, Frank Langster,
Daniel Frederick McMartin, Frank Reid, Jonathan
Porter, William Woodburn Osborne, George Frederick
Bradfield, Charles Downing Fripp, Robert Franklyn
Lyle, William Charles Fitzgerald, William* Edward
Fitzgerald, John Wesly Blair, Alexander Duncan
Dickson, William George Munroe, Edward Henderson
Ridley, Alexander Purdom, George Chesly Hart,
William Henry Lake, Robert Ruddy.

The following gentlemen were called to the Bar,
namely :—Messrs. Hugh Archibald McLean, William
John Martin, Harry Thorpe Cannif, Henry Carleton
Morik, David Haskett Tennent, Robert Peel Echlin,

arles Henderson, Alexander John Snow, Robert
Taylor, Frank Howard King, William Armstrong
Stratton, Robert Kinross Cowan, Thomas Parker,
Daniel K, Cunningham, David Mills,

On and after Monday, October 1st, lectures will be
delivered in the Law School as follows: —Senior class,

ondays and Tuesdays. Junior class, Thursdays and
Fridays of each week, at 8.45 a.m.

Special Notice.—No candidate for call or certificate
of fitness who shall have omitted to leave his petitions
and all his papers with the Secretary complete on or
before the third Saturday preceding the term, as by
rules required, shall be called or admitted, except
after report upon a petition by him presented, praying
special relief on special grounds.

RULES

inatio™
As to Books and Subjects for Examin?

NTS
PRIMARY EXAMINATIONS FOR STUDE
AND ARTICLED CLERKS.

. jversit

A Graduate in the Faculty of Arts in any U‘;,lnt sl.xcg
in Her Majesty’s Dominions, empowered to g; iving
Degrees, shall be entitled to admission u'ptin g rules
six weeks’ notice in accordance with the exl_Sn on*
and paying the prescribed fees, and preser_\élcagte of i
vocation his Diploma, or a proper certi Qidates fof
having received his Degree. All other cant.law sbnl;
admission as Articled Cl=rks or Stude{lts-‘;‘ tes,
give six weeks’ notice, pay the _prescnbtilowing s
pass a satisfactory examination in the fol
jects :—

Artidled Clerks.

Arithmetic.
From | Euclid, Bb. L., II., and IIL .
1883 | English Grammar and Composmofborge 1t
to Englich History Queen Anne to Gg i
1885, | Modern Geography, N. America an
Elements of Book-keeping.

will
i lerks it
In 1883, 1884, and 1885, Articled Cle  thel
be examingd in the portions of Ovid or V:rgll:“: o the
option, which are appointed for Students-at-
same year, :

Students-at-Law.
CLASSICS.

( Xenophon, Anabasis, B, II.
Homer, Iliad, B, VI.
Czesar, Bellum Britannicum.
Cicero, Pro Archia.
Virgil, Aneid, B, V., vv. 1-361.x
LOvid, Heroides, Epistles, V. XIIL
Cicero, Cato Major.
Virgil, Aneid, B. V., vv. 1-361.
Ovid, Fasti, B. I., vv. 1-300.
Xenophon, Anabasis, B. II.
Homer, Iliad, B. IV.
Xenophon, Anabasis, B. V.
Homer, Iliad, B. IV.
Cicero, Cato Major.
Virgil, Aneid, B. L., vv. 1-304.
Ovid, Fasti, B. 1., vv. 1-300.

Paper on Latin Grammar, on which spect
will be laid.

Translation from English into Latin Prose:

1883.

1884.

1885.

al atres’

MATHEMATICS. .
Arithmetic ; Algebra, to end of Quadrati
tions ; Euclid, Bb, I., II. & IIL

¢ Ea¥

ENGLISH,

A paper on English Grammar.
Composition,
Critical Analysis of a selected Poem :—
to Canto®
1883—Marmion, with special reference

V. and VI d
1884—Flegy in a Country Churchyard:

The Traveller.




