Canada Lat

Fournal.

_— —

y‘)l,. XVI] I e e e P
o JUNE 15, 1882. No. 12.
7N 1;1“1311\:%]? T_R JUNE. time of writing the hearing of this case 1s
B Sun,., L, T Lou::::r&lllil{ : ‘(‘"' of Appeal, sworn i, not concluded, but the Court have expressed
_ - ‘{‘:‘“’“’ay after Lrinity, mla;\..j”;:xﬁd" _ . |an opinion that the current of decision on
o Tue feneral, 1820, Batle of \\xnc,-lsu,wx‘;::’ S the point is so strong the other way that the
rule them.

+ Tory,
nto ()
ver s e
yer and ‘Terminer.  Accession of (Queen

Wy Gl Victoria, 1837,
% i, l»;d bJe sworn in C.P., 1869, |
*5. Supy © Pudson Bay Co. Terri , Y et -
. - Lernitory transferred to Dom., 1870

i N 3rd Sy
‘8‘ “th ;)“4 S/mf'ay aster Trim'{y.
¥y }:{ teen Victoria crowned, 13 7
- Hou J. B i Lieon.
o I..lﬁul)mson, Lieut-tGovernor of Ontario.
- irvine, Prest. of P, of Canada.

TORONTO, JUNE 13, 1882 o
) .
Mg
N T
Bency, l‘)iv\il-'lu .hrzq;sk.u.n, of the Queen’s
ed 5 Lord 05(‘0n In Ireland, has been appoint-
Appeal in Ordinary in England.

Thy pyiee
l}ivisionII)I,HSIOnf‘l Court of the Chancery
Set doyy, ;‘:"t; disposed of the list of cases
10 Case; 0 d e "ilt'f, so far, of a little over
Main o, the f‘)’- Four or five cases still re-
M June 2o ?‘I’]Jlementary list commencing
Cases i rese t‘- Jlidgment in most of the
lml)ortance rved.  Few points of very special
ey v fddal)lfear yet to have come up. In
Dleadin g w ’ howev.er, an important point of
parlicmariﬁlts decision as to the degree of
F e JUdicat) with which a party has, under
ings the l"lture Act, to indicate on his plead-
Ntengg t; ure of the title to land which he
question of set up. In this case also, the
R o the proper construction of sect.
‘Chasers A. O." C. 109, the Vendors and Pur-
Andeyg Vcth; /again before the Court. In
: earneg élhslnﬂ'g, as noted supra p. 206,
2t this e ancellor expressed an opinion

| Kig a M on was retrospective. In Zey
AUy oor. Maclennan, in an elaborate
begp int.é,,d ntended that this could not have
ed by the legislature. At the

Court of Appeal alone could over-
At the same time the Court expressed them-
much impressed by the force of
Mr. Maclennan’s argument, which, perhaps,
placed the question in a Stronger light than it
had been placed in the former cases.

selves as

RECENT ENGLISH DECIS/ONS.

Of the April numbers of the Law Reports
remain for review, 8 Q. B.D. pp.
pp- 5293 while the
arrived, com-

there still
317-444 ; and 7 P.D,
May numbers, which have now
prise 8 Q.B.D. pp. 445-586; 7 P.D. pp. 21I-
60 : and 19 Ch. D. pp. 516-649.

Of the cases in 8 Q.B. D. pp. 317-44%
Roberts v. Death, and Hornby v. Carduwell,
are cases on points of practice, and have al-
ready been noticed among the Recent Eng-
lish Practice Cases, supra, p. 101, and p. 136
and the first case requiring

respectively ;
notice here is I77gsell v. The School for the

[ndigent Blind, p. 357

MEASURE OF DAMAGES -—~BREACH OF CONTRACT.

In this case the owner of certain lands sold
them to the defendants, who covenanted in
the deed of grant that the land “shall be,
and be kept enclosed on all sides abutting to
the land belonging to W. (the grantor), with
a brick wall or iron railing seven feet high.”
‘The Court held the plaintiff entitled to judg-
ment against the defendants for breach of
this covenant, and the question now before
them was what was the proper measure of
The plaintiff contended that the

damages.
.damages was the sum it

measure of such
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would cost to erect the wall or fence. The
Court held it wag not so.  They say, p. 360
of the judgment —“the effect of b
an action for damages » (instead of ¢
specific Performance of the Covenant) “ig to
convert the right tq the performance of the
contract into 4 right to have “ompensation in
money, and the ryle in such a case, stated in
its Most generq] terms, is that the plaintiff is
entitled to haye his damages assessed at the
Pecuniary amgynt of the difference between
the state of he plaintiff upon the breach of
the contract and what it wouylq have been if
the contract had been performed.” Apq they

ringing
laiming

of the wall or fence is in

ciple becauge the eleme
defendants might vary according to the mater.
ial of which the wall or railing wag composed,
and therefore it coulq not be the measure of
the difference o the plaintiff, “which is one
thing—ij¢ Tepresents in no senge that differ-

admissible on prin-
nt of the cost to the
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ence,” Furthermorq reviewing the cases,

they held that, notwithstanding that 7y .
Shearman, 1o Ex. 766, at firgt sight has the

air of Supporting the plaintiff’s conte
yet this contention Was not  supported by
authority.  Apg they distinguished, P 367,
the cases in which, in actions upon covenants
against incumbrances or to pay off specific
incumbrances, it has been held that the dam-

ntion,

estate by reason

cumbrances, and if the contract

a specific incumbrance the owner
the whole amonnt although no ¢]
made or damages proved.
there is o spe

is to pay off
may recoyer
aim has heen
“In those cascs
O pay a specific
pecuniary Compensation.  T'he right is to
have that Pecuniary amount, and there can
be no question therefore but th
ary compensation s the v
covered.”

cific covenant t

at the pecuni-
ery thing to be re.

MINUTES o F PROC EEDINGS,

Of the next cage Rego v, Justives of Cum-

berland, p, 309, it may be worth while to |

[June 15, 1882

NGLISH DECISIONS.

—_—
mention thag where a statute requiredljus?;ez’
when they should refuse an al)P“C_a.tlon the
license to sy beer, to specity in Wrting tOand
applicant the grounds of their decision, the
where a mingte of the decision with : the
grounds of it was made and read out bi the
chairman jp Court, in the presence Ohimy
applicant, by no copy was delivered to{ 0y
the Court held that, in the abscence 0 xiing
request by the applicant for a writing Sh?" s,
the reasong for the decision of the Juste
the notice was

. .e with
a sufficient compliance
the statute,

" CENSING ACTS.
CLUB~sa1y py RETAIL L ICENSING A

In the next case, Graff v. Evans, D- ?;17;:
the question before the Court was w}?Ctted:
where a tong Jide club, properly constltll. -5
supplied liquor to members, at fixed Prce”

sy Pro-
but at q Profit abore cosy Dprice, the money P

duced there o he
the club,. thig was 4 sale by retail \\'lthmg 2,
meaning of the Imp. Licensing Act, IhZId
(cf RS.0, ¢ 181, seet 39). The Court o
that it was not, Field, J., says: 1 am od
able to folloy the reasoning of the I‘C‘"‘mde‘
magistrate i saying that the question de
pends upon whether or not a profit was mﬂto
upon the sale of the liquors. It appears ber
me immateria| whether the sum a memost
Pays is equal o more or less than the Cthe
price.  The transaction does not become
more or the legs a4 sale on that account. or
The question here is, did Graff, the mana‘gto
(sc. of the club), who supplied the ]iduf’rsle,
Foster, (one of the members), effect a sam
by retail ? T think not ; I think Foster Wast‘h .
owner of the property together with all her
other memberg of the club, Any mem nt
was entitled to ohtain the goods on payme¢

f
. . ent O
of the price, A sale involves the elem nor

.

a bargain, There was no bargain here, the
any contract with Graff with tespect t?ible
goods, I cannot conceive it poss ice
that Graff could haye sued him for the, l)srno
of g00ds sold and delivered, There was

cnatel
Fost€
contract between two persons, because

of
by going to the general funds

e e e
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tral]Saction tcz:sbe“fn as buyer. Taking the Benefit Building Soctey; P-4°3 having already
tere other mCmbCr‘S’pl.]}:Chas? by Foster of all | ben noticed, supra P. 175 48 repo'rted in 51
1 Yas as myuch shares in the goods, Fos- | I J. N.s.(Q. B.) 73 Proceeding to the
- think ¢ oo A co-owner as the vendor. |last of the April numbers, viz 7 P. D- PP
i 45 a transfer of a special property | 529 I atson v. Hatson, p. 10 is a case of a

e
gOOdS to F()Stcr
: )

N the me which was not a sale

Wit}
aning of the section.”

C()VFN
ENANT 1y

N LEASE. .

In 4% ASE:“ALTERNATIVE REMEDIES FOR BREACH

b 28 eston v, Mot ’
f 3 75 the r
Or ¢}

Cdandz{:l if(fm Asylum Z)IB‘t.riz‘/,
¢ payment of P of a lease provided
. 25 “in case ‘{50 rent, and a like rent
15 or thingg | ¢ any of the trades, occupa-
€ carrieq g hercemafter covenanted not to
shall pe . f{“ or done upon the premiscs,
COVcnant:glrlcd on or done.” The
ete., and thcmit to carry on the said trades,
Ntry if the ‘f“:"c contained a condition o1
Wrther repy of e ".Cnt of £ 30, or the said
paval 1{25, In case the same should

1 og ((x))\:x]\:crc i amears, or in cae of
ANt havin { n‘t: A breach of the above
O recover the g oo urred, the plaintiff sued
of the Tease premises as upon a forfeiture
10 the ruldé dlt was contended that, looking
of the leas .n, um, the effect of the provisions
ESsees mi:h\t\ 1) Fl.mt of an agreement that the
acts SI)C(:iECd carry on the trades, or do the
long) rent nz)t(m payment of a certain addi-
€Ssceg no{ o nlhnt of an undertaking by the
acts ip Quest; carry on the trades, or do the
?t‘r“(:tion t)t; t‘]O‘j ]; and that on the truc con-
e Cour hl(:. ’cnsc there \\jas no forfeiture.
athey, ]j th“eV"‘cr, held, in the words of

€ treageg "1 at *““the additional rent must
Fhilt the asa penal rent, but not as shewing
“arrying on of the trades in question

lessee
I‘Q.C

CCome

2 breggy
Coven

is
ot g b
R (8 re‘ ~ - -
Of Caye | ach of covenant;” or in the words
» J.. that “the lease gives the lessor

WO remeq;
ogcth:f(lil:(:“; not _that both can be exercised
N, thereg )“"‘Usc, '1f the forfeiture is insisted
flnd, if the i‘-r no increased rent can accrue,
Isting forn, nfcreﬂse'(l rent is received, any ex-
€rnatiye r‘:: fOrfcntu.re is waived. They are
This i medies in my opinion.”
S the last case in this number requir-

ing .
Notice
here, Haywood v. The Brunstwick

peculiarly worded will.
VER IN CASE OF DEATIHL

perty to her sisters
«case of the de-

WILL-—GIFT O

The testatrix left pro
Ann and Jane, and said in
nise of either I hereby bequeath all and every
said properto to the survivor
d Dbenefit during her or
The President pointed

1
portion of the
for her sole use an

their natural lifetime.”
out that the use of the concluding words of the

will, “during her or their natural lifetime,” took
this will out of the general rule as to cases
where a bequest is made to aperson with a gift
r in case of his death (Jarman on Wills,
And he held—¢ The
their lifetime ” cannot

ove
d. 4, vol. il p. 732)
words ¢ during her or
he rejected, nor can they by any reasonable
if that were be
Jimited in their cffect, though they are not
strictly grammatical, of indicating that the
aken by these persons for lite
as to the

transposition, allowable,

estate must be t

only, and that there is an intestacy

reversion.”
OR-—- INSOLVENT ESTATE-K. S0, C 40, 8054

. p. 13, the Pre

ADMINISTRAT

1In in the goods of Wensley
sident, under an Imperial enactment, COrves:
ponding to the above Ontario enactment,
administration of the estate of a
to the creditors of the de-
in order to enable them to
obtain the deceased wife's share of the residu-
estate of a third person, to which her
tled, in satisfaction of

granted
deceased  wife,
ceased husband,

ary
estate had become enti

their dcbt.
‘This completes the review of the April
numbers of the Law Reports. Turning now
to the May numbers of the Law Reports,
they are found to comprise 8 Q. B. . pp.
445-5860: 7 P D. pp- 21 003 and 19 Ch. ).
pp- 519-649. ,
CTION OF STATUTES —

se in the above number of the

“or T FOR U AND.

CONSTRU

Of the first ca



Q. B. D, Metropolitan Board of Tho;

-/\’.Y V.
Steed, it is only necess

Ary to say that it is a
case on the construction of 3 statute in which
the Court held o to mean “anq,”
the rest of the sentence
“or” occurred, the object and intention
being prohibition, and the two things pro-
hibited being couple:

taking
in which the word

Uy the word o

RiMOTENESS OF DANMAGE LOSS 01 RESALRL,

The decision in 1hol v, Lenderson,

P 457,
is best shown by

the following extract from
the judgment (Grove, ]

~*"The question s,
on what princi;

ole damages are to he assessed
in this case, and whether the plaintiff is en.
titled to damages for loss of profit on a sul-
contract which he had made for the sale of
the goods.  "I'his sub-contract was not known
to the seller at the time of the
known that the plaintiff had purchased the
goods for the purpose of resale, On these
tacts I think the damages ought not to be so
assessed as to include loss of profit on the
sub-sale, In the present case, all that
was known by the defendant was that (he
goods were purchased  with a genceral inten-
tion to re-sell them,  If that knowledge is to
be taken as the test of the seller’s lability, 1
do not sce why in any case he should not he
liable, however speculative tl
L'do not think such knowledge brings the
case within //adley v, Baxendale, ¢ |ix, 3417
And he distinguishes the case of Barries v,
Lutchinson, 18 C. p. (N. 8) 445, on the
ground that there *the existence of the sub-
contract was known to the seller at the time
of the sale, or at all cvents,
known to the seller that the goods were pur-
chased for a specific

purpose.” It may be
added that the head-note in this case
incorrect in saying that «

goods were

sale, but it was

e resale may e,

the fact was

appears
it was shewn that the
not procurable in the market,”

PUBLIC R]EFI'I'!.'\'(;W*I'I)I.L.
The case of Reg.v. Wimbiedon Local Board,
P- 459, proceeds on the principle th
todemand a poll is an attribute
law of all public meeting

at a right
at common
S, that any qualified

CANADA 1AW JOURNAL,
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] the meeting
person may demand a poll, and the m duly
may be enlarged so that all persons

. . N in the
qualified may come in and take part
decision.”

COSTS— ARMITRATION - 1N any acTionN.”
. . ques-
In 7ergusson v. Davison, p. 470, tth! ffer
. oo 1 uier-
ton was whether, when the matters in | by
. . cofoerre(
M an action had bheen  referre 1 a
. . . ‘ounc
consent to an arbitration, who had fou

. P “ could he
certan sum due to the plaintiff; this cou o
said to be .

cnee

4 sum recovered in an action, 1
as to come within the meaning of lml_’- ;"’O‘ ‘;] ;
Vie, ¢ 142, see, 5, which says that *“if m“‘uo)t
action ” the plaintiff shall recover a sum ”H
exceeding a certain amount, he is not to hil_w
the costs of the action (cf. R. 8. O “:’ ?((;T
SCES: 3435 345). The Court held that it dl)il"
Brett, 1., J. taking oceasion to add that t]l~b-]1
decision did not apply 1o the case in “vhl“'a
an arbitrator has made an award undet 3
reference where no com
menced,

action has been

LIBEL. TEVIDENCE-=CHARACTER —RUMOURS.
Scott v,

- an
. N of a
Sampson, . 491, arose out

action

which probably most readers “l;_
remember. The action was for a 1ibc].]’lf
lished by the  defendant of  the 1)1;1111“0
alleging that the latter had extorted a sum n-
A500 from Admiral Carr Glyn, by 1}11'.032‘1;6
ng to publish defamatory matter of A ,w
Neilson, an actress, then lately dead. » h, “rtv
tried before the 1., Jo and a special J,ltlr:
when the defence set up was that the amaict
libel was tive,  The jury returned a ver \he
In the case now befort on
Court the defendant claimed a new trlalthe
the ground that the 1, C, ]. n)isdil'cctutdtiff,S
jury in rejecting (i) evidence ot the 1)la]nthnt
general had character, (i) C"idc.n(:c on-
rumours to the same effect as the 1}1bCl C,fofe
Plained of were in general circulation .b‘;ipa
the publication of the libel. The prin jews
judgment is that of Cave, J., who 1'C‘fhich
Seriatim the authorities on the subject, ® issi
consist of decisions relating to ‘thc afli])névi'
bility of (i) evidence of reputation ; (1

for the plaintifr,
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directly tending to affect the

sible, as only in

e RECENT
den
ce of
run o N
Same ¢ wurs and  suspicions to the

plamcdﬁ::fst (18 thﬁ" dcfumatf)ry matter com-
tending tO’shgl), evidence of particular facts
of the l)lﬂin.tiff“ the character and disposition
Clusiong . « 1,~' HC, thcn' expresses his con-
ties it iy be ~r(\)1‘11 this review of the authori-
confliy of 05‘—.”'1 that there is 2 considerable
them further Dv““f)h‘ and .I)crorc discussing
¢ Principles 1 seems desirable to consider
Benerglly tlxé T:\‘\lﬁ’rlymg l.hcm. (i) Speaking
1 ¢ 3 N 705 1 v .
Bt 1o have (he r:“{’}«'nlli.m in cvery man a
Stands in ¢}, obini stimation in which he
false stateme 1')”“‘)“. of .()thcrs, unaffected by
false St;ltcmk.mS to his discredit : and if such
nts are made without lawful ex-

Cuse
5¢, an e
’ d damage results to the person of

Who
M they are
X y are made, he has a right of action.

¢ damqu
must gopyey
in v
Dlai
to

however, which he has sustained

e . R .

hi(ll ]“d almost entirely on the estima-
h he e .

1S of ¢ was previously held. He com-

' a i . . .

recc mjury to his reputation, and sceks
“Over damages .

Sce amages for that v i

ems g N injury ; and it

to material that the jury who have

AW .
act i:z:l) tt}]l](i:L] (?:Qnagcs should know if the
¢ then (,],; g k. IS & man of‘no reputation.”
ship ¢, ti]étl\;(r:&, t.}“,u.thc objection of hard-
Preseny ovs l»’ aintiff is removed under the
that . System
all
plllintiff W
f bﬂ(l ch
an haye

- of pleading, which requires
aterial facts shall be pleaded, for a
ho has notice that general cvidcnvcf
aracter will be adduced against himy, |

no difficulty whatever. if he i
(’.f good (1, alty whatever, if he is a man'|
Mengy

Aracter. i comi .
wter, in coming prepared with !

is rel;llra};j(()mhl]“:c known him, to prove that
ble, therg 1.115 been good. ¢« On princi-
evidchce (f’u 1t \\'.(m}d seem  that general
' reputation: should be admitted,
g to the authoritics previously

a
nd on tury

lted '
.ot . f . |
itted §y, It be found that it has been ad-)
at 1-‘”-;]““ majority of those cases, and
S adimigy
8reg i il.nsbxon has heen approved by a
< 7 g .
Dregse afl()rlt) of the judges who have ex-
oning . ..
to th S pinion on the subject. (i) As

stlsli(i;:g::,]]t“‘(l or cvidence of rumours
Q\natory Ih?ltti to the same cffect as the de-
on l)rin(»iﬁ compl;un»cd of, 1t’ would seem
Iple such evidence is not admis-

plaintiff’s reputation. . . Upon the whole,
both the weight of authority and principle
ainst the admission of such evidence.
(iii) As to the third head or evidence of facts
and circumstances tending to shew the dis-
aintiff, both principle and

seems ag

position of the pl
authority scems equally against its admission.
At the most it tends to prove. not that the
has not, but that he ought not to
have a good reputation, and to admit evidence
of this kind is in cffect, as was said in_Jones
11 Price, 235, to throw upon the
difficulty of shewing an uniform
luct during his whole life.

have bheen re-
can be cited in

plaintiff

V. Sters,

plaintiff the
propricty of conc
Among all the cases which

ceived there is not one which
support of the admisibility of this evidence.”

“l.‘\(l?\'ICI\‘\’—SH()l\"l'<l|x‘h\l) NOTES: ~PRIVILEGY.

In the next case, Novden v. Defries, P. 508,
the point in question was as follows. Inan
action of Norden v. Norder, an issue had
directed to determine whether the present
plaintiff had or had not executed a certain
agreement. While the suit of Norden v.
Norden was pending, the p]aintiﬂ'cummcnced
charging the defendants
lefraud the plaintiff, and

the present action,
with a conspiracy to¢
to utter the agreement as binding upon him,
knowing it to be a forgery. The plaintifi now
ground of privilege, vrodue-

resisted, on the
cction of the defendants of

tion for the insp
a print of the shorthand notes of the evidence,
which had been taken for the plaintiff upon
the hearing of a case of Nosden v. Novden.
The Court upheld the piaintiff. They say——
«1e think that it does appear that the docu-
ment came into existence with a view to and
in contemplation of the present action, and
in order to assist the plaintifl; who isa sol-
icitor, in its conduct and prosceution,  If the
plaintiff has a causc of action against the de-
fendants, it is manifest that it would be most
important for the plaintiff to be enabled to
submit to his counsel a full and precise state-
ment of the evidence given by the defendants
and their witnesses at the former trial.  We




Recent
———

are, therefore disposed to giv
suggestion that the notes were intended to
form materials for the guidance of the plain-

tiff and his counse] in the Prosecution of the
present action,”

———

e credit to the

JUSTICE oF l’EACE—D!S()UALll"lC:\Tl()N FRON RIAS,

The case of Beg. v, The

Justices of Great
Yarmouth, .

525, arose on a rule for a cer-
tiorari to bring up ang quash certain orders
made by certain Justices, Tt appearced that
at a special session for appeals
rate, the chairman of the n
was himself appellant
hearing, took part in
cases exeept his own,  When his own case
was called on he 1eft the beneh and
the body of the Court and
case himsclf,

against a poor
Wnicipalitics, who
inone of the cases for

the decision of 4] the

conducted  the
In quashing the
made on these appeals, by which o reduction
was made in the valuation, Iicld, 1, makes
the following remarks - “The administragon
of Justice ought not only to I

and capable of being de Lto be so,
but nothing should be done by those
administering it to throw
doubt.

orders thus

pure initself,
monstrateg
who are
on it a substantial
h that the conclusion
and that it hyy |
at on right principles, for
having a ersonal

It is not enoug
arrived at was right,

wen
rived

ar-
Lvery person
interest in any litig
vdireet or indirect motive
siring a particular decision to |y
should abstain from putting himse
position as that,

ation,
or having : for de-
come to,
Ifin such a
to-himsclf, o
administy
might take possession
This principle is acte
importance than th
of justice, namely, the relation of
and  agent. Nothing is clearer than that
where an agent takes areward from the other
side, or puts himself in a position of |
personal benefit out of the m
he is acting for his employer,
sarv to show any

unconsciously
bias adverse to the due ation of
justice of his mind.
d on ina case of less

at of the administration

principal

aving a
atter in which
it is not neces.
amage resulting,
bias in point of fact, it
that he has put himse]

nor any
is enough to show
fin a position that is

went to!
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inconsistent with the fair and unbiased .41
charge of hig duties, The reason for ﬂ;;t
plain, for it ig impossible to measure the e1 C'er
great or little, that such a bias may p-rogzdz
In the case of Harrington v. Victoria :~ir—
Coy 3 QB 540, (where under such i
cumstances, the Court held that the Pk.l“?t] i;
anagent, could not maintain an action tor 1111:_
commission, on the ground that the CO'?”” ZS
ation for the congract was corrupt), this W
established conclusively,”

PRIZ):
Of Reg. v,
by the oh

FIGITT—ATIDING AND ABETTING. d
Coney, p. 434 a case s
airman of quarter sessions 1t *‘“Olc
only Necessary o '
Court held that
that all persons

say that, whereas the “']‘ d
a prize fight is illegal, ‘1‘].!]
aiding and abetting th“rtof
are guilty of assault, and that the r()ns.c‘”t o
the persons actually engaged in ﬁ:;_h““%ny
the intcr(‘hangc of blows does not afford &
answer to the  criminal charge of 1155“““”0 B
yet the majority of the Judges held mere ‘at—
IRtary presence at a fight docs not as a ‘T’ ot
ter of law hecessarily render Persons so I)Tmrein
guilty of an assauly as wding and abetting
such fight,
WiLp—. ¢ ISSUK AND THEIR Al":“(-\'.’» _
Prot:ecding to Morean v, Thomas, p- 575
this case involved the

. e fol-
construction of the
lowing will :

“1 give, devise and bk"l“cxlth. i())
my cldest son 1, a1 my frechold I""’PL.]](r
! and wheresoever situate, du“l']ir;
his natural life, and after his decease to

lawful

whatsocver

issue and their heirs for ever i{. ;m.),n’
it he should dje without leaving any (~hl]dw](]
born in wedlock, T give the said ‘f"CUlj(,)r‘,y
PTOPerty to my son 15, and his heirs for c"Lthe
The question i dispute  was whet.hcr n
cldest son |, took an estate for life or A;n
estate tale.  Caye, J., held that the cldest Sin‘
took an estate for life, followed by a rcm;a

der in fee to hig issue as purchasers, lf he‘ i
children horn in wedlock, and a l'cmamdt'rhil,
fee to his brother [, if he had no such (, 0

dren. He cited “the very important Casel,at-
Montgomery v, Montgomery, 3 Jones ¢
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B RecenT EncLIsH PRACTICE CAs

az’(‘;n which T ,0rq St
y tearly settled that
N 1 Temaingde

ords of limit

With
« - ade

Leonards lays it down
R ‘i":gde)visct to A. for life,
o Is issuc, with 'superadded
P, 1r7 a 1.11:1m.1er inconsistent

m AL will give to the word

ISSuen

”]Q 0 :
b : JCTo
nddlng that peration of

words f
the feq

where thcﬂ\word of purchase,
limitation ]“- e superadded
and there ™ and the issue can take
a Contingeng ¢ 1s only a limitation over in
“hasers, g cvent, the issue will take as pur-
C. 589: EOI;;)rq]ng to Leesv. Mosley, 1 Y. &

actly asc before him seemed ¢
¥ 1o meet this n scemed Cx-

description,

IMEPRER A

- TIVE s

The 1 VE STATUTE—EXECUTED CONTRACT,
ast case ‘

S Young v, 1 in this number of the Q. B. D.
a bpiog o Le@mington, p. 579, which requires

ief no lce oY 2] "t (l(’-
tic 1 [
€. An ll]l])(,rla,] enactmet )

Cideq

. to be )

tive, reul n(;)t merely directory but impera
red e

urhyy, every contract made by an

aﬁnountfiglﬁzyg 2Uthor#y, over a certain
:iVIth the COh]]nOI(]) only in witing hu.t sealed
efendantg seal of such authority. The
Ployeq the.’ ;m “_rbﬂn sanitary authority, em-
contract li) ‘“m.lf.fs to do certain work under
1n0nSeqL, ?g””“ng Putnotunderthe com-
and the defende plaintiff executed the work,
Was contended ants had the benefit of it. It
the det’end"m:. that under these circumstances
or the Wo;k 5 w"erc at all.events liable to pay
Cited to Shewat};l fair price, and cases were
Commgp law tha ?Orl)oratlons are liable at
Work o dCrcd,}(/uau~M contractu, to pay for
®ir authorig e their agents and donc under
Cver, unanim). . I'he Court of Appeal, how-
Point, o, th ously held these cases not in
apply an Ac:t thij h-ad then to construe and
to holq the dOf I arllamcint, and if they were
een dcfendants liable to pay for what

d in Cﬂf"n\‘-‘ under th.c contract, they
©Priving th:('t, be repealing the Act, z}nd
z.irliament i ratepayers of that protection
Indley | ntended to secure for them.
for thig oy J., observes, p. 585: “Itis not
tto 4 i;ly other Court to decline to give
ay leag teaﬂ)' expressed statute, because

0 apparent hardship.”

d

Wwoyl

effoc
1t m
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il number of the Pro-
pp- 21-00, are all of
al or maritime cases,
ything re-

The cases in the Apr
bate Division, 7 P. D

them either ecclesiastic
and do not appear to contain an

A H. F L

quiring notice here.

‘'ri: bill for the admission of lawyers from
Ontario to practice in Manitoba has now
passed the legislature of that province, so that
there will, probably, soon be a renewed
exodus of members of the profession to that
somewhat uninviting promised land. For our
ould prefer to look onata
Still, as the latest ad-
report everyone happy
more enterprising

own part we W
respectful distance.
vices from Winnipeg

and prosperous, many
spirits will probably accept the invitation
tendered by the legislature. There should

Solicitor-

be no difficulty in getting the City
ship of Orbbyn City or the City of Manches-
ter to begin with at any rate; although pro-
bably Winnipeg has more lawyers to the
square acre than any other place on the

face of the earth.

e p—————i

REPORTS

RECENT ENGLISH PRACTICE CASES.
(Collected and prepared by A H. F. Lurrov, EsQ.)

JACKSON V. LITCHFIELD.

Imp. 0.9, 7.6, O. 42,7 S—-Ont. Rules 40, 340
Judgment against par tnership—Canon of con-
struction of fudicature rules.

In an action against a partnership firm, judgment
cannot be entered against an individual member of the

firm who has made default in appearing.

[April 3, C. of A.—L. R. 8 Q. B D. 474
_In this action the writ was issued against a

partnership firm in the name of the firm, and
was served in accordance with the rule and order

on one of the partners. All the partners entered

ept one, against whom the

an appearance exc
ign judgment separately for

plaintff moved to s
want of appearance.

The Divisional Court refuse
and the Court of Appcal now up

sion.

d to allow this,
held their deci



RECENT Excrisu
Brerr, L, J.-

one must ook
Rules, since

~—For the solution of this que
at the Judicature Ordery
4 proceeding
Vas not known
pProceeding,
which are
Judicature Acts, the
they were before (he Acts, and in
within the Judicature Acts, where no special
steps in pProceedings are provided, the procecd-
ings are ¢, be as nearly like ag they can be to
analogous brocecdings, hefore these Acts,
There is 1y rale or order as to how judgmeng is
to be entered where the writ is against the firm,
therefore (e

stion
and
aAgainst a firm by the

finm’s name atcommon law;

and

In all cases ot
not provided for by the
Proceedings are

it is a neyw
common Jaw,

to be as
all cases

way in which it is (o be entereq
must be determined according to the canon
rules of construction which | have enunciated.,

The rule at common law i th
must follow or

Judicature A¢r

at the judginent
accord with the writ, Under the
and its orders, the wWrit may he
against the firmy,

Therefore, by analogy, the
Judgment must be against (he firm, The

only mode of putting such Judgmen

tion is by procecding
(Ont. Rule 340).
tion

tinto excey-
under Imp. O, 42, rule §
That rule provides that execu-
‘against any person who has
a5 a partner with g o
failed (o appear.”
to determine

may issue ¢
been serveq Vit of summons
and has It is not necessary
now whether such service must he
personal, though 1 stip) incline to think it must
be. In my opinion the Judgiment iy this
action must follow the writ and be againgg the
firm, and thep execution may issuc against the
firm, and agains every individual member of jt,
either withoyt or after leave given to do so,

[N OVE~Lmp. 0. 9. 1. 6, ang Ont. Rule 40 4re
viriually wdentical

and lmp. O, #2y 7.8 and
Ont. Rule 346 are identical.)
SCOTT V. Sampson,
Imp. O. 19, ». #=0nt. Rule 28— leadings

Facts 507 staled.

If in an action of libel a defendant desires ¢, give

evidence of genera) reputation, or any other material
facts, he must shew upon his statement of defence that
it is his intention tq, offer such evidence and (o rely on
such material facts,
[March 20, —],, R.8Q. B,
The action was for a libel
defendant of the plaintiff,
had extorted 5 sum of £

D, 4o1.
published by the
alleging that the latter
500 from Admira] Carr

CANADA LAW
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2
5 [June, T 86

—

Pracricr Cases, -

- atory
. famato
threatening (o publish dc

Glyn, by lately
) n la
Miss Neilson, an actress, then 18

matter of
dead, <1 and @

The case wag tricd before the L. C. J'l "lt the
special jury, ang the defence set up was t?‘wd a
alleged libel retart
verdict for the plaintiff, .

The defendan now claimed a new jury m
ground that the 1, J- n]isdirc(?tcd. IPCJY neral
rejecting (1) evidence  of the plaintift’s i.,f() the
in

as true.  The jury

Wl on t}_le

bad (thm‘nctcr; (i) evidenee that rumours
same effeer g fl)c libel complained o'f w(,:rl«the
seneral circulation hefore the publication ©

of the libel,

MatTHEwW, J—Under our new P""Ce(.h\l]re’(he
staterent of the material facts upon “'h“'v] ap-
defendang intended to reply ought to hfl\yen no
peared in hig Pleadings.  But there had h("?c‘lse
notice upon the statement of defence in'thbf‘the
that evidence would bt-’uﬁ‘ercd at the t.rml of o
matters with respect which the ruling © d
Lo.Coylis Complained of, and on this grolucrly
amoof opinion that the evidence was prop
rejected, rove

CAve, J—The defendant proposed to"}; but
certain facts which he alleged were material, the
these facts Were not stated or referred to lllle 4
pleadings, as required by Imp. 0. 19, rllt on
(Ont. Rule 128), and it appears to me thasup-
that ground theiy rejection might have bcclly ver,
ported, had they heen material, which, howe
[ have said | think they were not. _

[NOTE.— 7%, Imp. and Ont. Rules are we i
aAlly identicay, The legal point which llﬂ”mﬂt
this case Tesarding the admissibility of “ ﬁ; 5
evidence, upars Jron the question of pleading®
noted anong the Recent English Decisions.

a

SANDERS v. SANDERS.
Imp. O, 58, 7. SR80, e 38, sect. 22.
Further evidence in Coupt of A /7153”/'

ho

That, pon a case heard on admissions, lhoscnwthe
advised one of the ©
admissinns, which
construction

parties puat a construction up right
they have since found is not a h to
visnota sufficient ground on whic cal,
apply for leave to adduce further evidence, on app
under the alioye section, 6.
[Nov. 29, (. of Ac—s1 L.J.N.S. (Ch. D) 217in5’
This was an appeal from a decision f)f Ma’rhe
V.C. The case was tried upon admissl()ns: f’s
question at issue was whether the plain



Jl\ne 15, 138, |

Sup, Ct JV

Notis oF

claj e
m ;
1As tenang in

CO

ha,
d R i
].)Qenl mon to certain vroperty

harred v .
‘S8ins, O.C }:”) the Statute of Limitation.
~ o lor appellant :—It must be as-

Suiy
ed
N the : .
one o ¢ admissions
e S the )
At in camme hat from 1833 to 1864

entjy as i
Foto - n w; cepadt
cty withou as i possession of the

SUbsequeny o, accounting. If the admitted
Woulg miSQP«T)'mem for fifteen and a half years
Meng, We ask : AprCSL"“Ption of C(mlinuin«f'p:ly—
0 proye th: ! leave to adduce further cv?dencc
186 there \‘H ﬂm fact tor 20 years previously to
f Bacaay, \(l: ﬂlo });ly‘m‘m of a half of the rents.
(o PO S Mr. Higgins
that “‘]Vei t(? pr(’.‘lucc ;\(l(liti()n?:;:\l'li):lc::: t‘l)m‘)lmd'
of the a(::;:llldmlSSiuns do not give a (‘()41'1'1*;{ \\:t:i
). 58, ¢, p (]:":C? basing his application on Imp.
8lveg the ’C()\.-A 0. ¢ 38, sect. 22),  The
¢ adwmitteq ullt power to allow such evidence to
Eroungs " ’l ut only when there are special
Special ‘»yr:( d not without special leave, What
Cation?h '1)~l]u,1(15 are there for the prcsm‘n appli-
Put 4 const _"lt ﬂmse who advised the defendant
t ey struction
Noyw

order

Bow find . upon the admissions which
want ¢ ¢ “ not the right construction, and
Cient oy, urn round -but that is not a suffi-
ks ml\(/} for this application
" /’R~a and Lush, L., concurred.

wedmp, 58, 7. 5

2 are ’ﬁ 0. 58, 7. 5, and R.S.0. ¢ 38
. ) ay :
Which this . " regar ds the portion of them to

S case relates, virtually z’r/r’;///:m/.J

. .
OTES OF CANADIAN CASES.

Pup
I‘I“{F
SHED ,
IN ADVANCE BY ORDER OF THE LAW
SOCIETY.

REME COURT OF CANADA.

Fr
M Quclyee. |

BERGERON V. LASCELLE.

Ma,
1.
72148 v ¥4 L/I'[/.‘ (f(l/’. 3' Sec. (f{’, (Q) .

A2y o
cap, i ‘)'f :Z’ ‘:‘l/’- 3, sec. 17 (Q.)—14 Geo. L1

In Mas 5 (Imp.) still in force—<City.”
SPQQ[()r" t)(; ‘[;"803 B. él'pplic(l to L., a license in-
City of Thr()» )tzu}] a license to keep an inn in the
Sary certif :C Rivers, producing to L. the neces-
cate, and tendering him one dollar

ungd
Cer 41 V;
. i ,
lxcenSe C};" cap. 3, sec. 63, and was refused
y the latter Act it was provided

t .
at, in
additi
shoylg bedm(_’“ to the fee of $1, a fee of $200
Uebec, a ?dld in the Cities of Montreal and
ce of $80 in other citics; and a fee

CANADA LAW JOURNAL
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[Sup. Ct.

of $70 in all incorporated  towns. This was re-
pealed by 42-43 Vict.,, cap. 3 and no pro-
vision was made for other cities than Montreal

and Quebee. B obtained a mandamus to com-

pel the issue of a licensc.

77044, that 14 Geo. T cap. 85, sec. 5 (Imp.),
is still in force, and that B. was not entitled to
a license without payment of the fec of 41 16s.

prescribed thereby.

Hela also, that under
Acts, L. could not have
of Three Rivers, as they
Quebec, and the
within the mean-

the above mentioned
Provincial granted 3
ficense for the €y
apply only to Vontreal and
City of Three Rivers was not
ing of *all imtnrpomtcd towns.”
MeDowgall, for the appellant.
Gernd, for the respondent.

BARSALOU V. DARLING.

I rade mark- r/z{/}'z‘zqqz'//fc’71/.

tured and sold cakes
having stamped thereon a registered
trade mark, described as follows A horse’s
head, above which were the words * The Im-
perial:” the words *Trade Mark,” onc on cach
and  underneath it the words
VoL Barsalou & Co., Montreal,”
The respond-
in

The appellants manufac

of soap,

side thercof

« Laundry Bar.
was stamped on the obverse side.
ents manufactured cakes of soap
shape and general appearance to the appellants’y
having stamped thercon an imperfect unicorn’s
head, being a horse's head with a stroke on the
forchead to represent 4 horn. The words “Very
Best ? were stamped one on cach side of the
head, and the words A Bonni, 115 St. Dom-
inique St.,” and o Laundry ” over and undcr the
At the trial the evidence was contradictory,
1 that the appellants’ soap was
and purchased by a great
“horse’s

similar

head.
but it was show
known, asked for
number of illiterate persons as the
head soap.”

Held, (HENRY, ],
judgment of the Queen’s Be
and restoring the judgment
Court, that there was such an imit
appellants’ trade mark as to mislead the public,
and that the appellants were eatitled to an in-
restrain the defendants from using
them, and that the appel-

dissenting), reversing the
nch (appeal side)
of the Superior
ation of the

junction to
the device adopted by
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T e ,,i?::ff??;?:l, T ,’“L:’:‘::J:.‘::‘": ST = 117’1, . Cl-
Sup. Ct.] Nores oy CANADIAN Casks, [Suli/
lants were entitled to damages

which were | From Nova Scotia.]
assessed at $i00,

«cr, Co. V-

; ; . CONFEDY AT 'E ASSURANCE

Beleue and Geoffrion, for the appellants, ka mg’];‘” NI

Lagnuelo, Q.C, and Craickshang, for the ONNELL. torsigneds
respondents, Dolicy, delivery of—DLolicy not counter-

. . ol (7/'
efect lsz/’nwzz'zu/z»-~~-/’1‘013/ of paynct
) ; <. oo,
Delivery of policy mnsufficient- -1oscrowt
MAYOR OF St Jony AND On
LaNpar.,

Action of arress by virtue of

From New Brunswi(ik.] lant’s
McSoRLEY v, an action on 4 policy the 1'1”)%0;. de-
company clajineq that the policy was n?»,- been
WL CXCCULION fssipe] “\‘.Cred’ and that (he premium had ~nlc;:rcuct be-
for aSSCSment ey 91 Viet,, o, 9_»/,/(”.”],/]/% paid, and that it was not a perfected (()(cm from
did niot oquy lands oy ACCOUNt of which the ’t\\'cen the Parties, ;
ASSESSIONt gony i, ~Ilvecution LSsued by F()r(.mto to H"‘“ff
Receryer of Taves for City of S, Fohy . jreccive ‘thc premi
Liability of recerver and corporation, and deliver g ¢, t ne side
- .. « never countersigned (he policy, and on 0 .
The 41 Vier, ch. 9 mtituled “An Ay to of the policy (he following memo, was ])rmt.cd.‘
widen and extend certain public streetg in the |, This policy is not \"1]i£l unless countersigne ,
City of st. John,” authorized commissioners ap- by —agent ago. Li()untcl"siL(nCd thig——day
pointed by the Governor-in-Council o assess the of h-f‘:went » The 'l“’(_“ll‘[ in his evidenc®
owners of the land whe would he benefitteq by said l;c (leli\r-)crc(.[ the (')l?(‘\' t,(» w. oD, the
the widcning of the streets, and in theiy report party Assuring P / order th?lf
on the extension and widcning of C he 11'1i<'11t l'Ci;({ the conditions. and swore the
strect the commissioners so appointed assessed pl'emi;m had not been )'1idw The policy wis
the benefit to 4 certain ot at $419.46, ang put’ e ind among W (1 },' , h after his death
in their report the name of the appellant, Mes,, o o [5pal ¢ o dated 15t
» not countersigned.  The policy was ave
as the owner, ssessed way g October, 187, and the first premium would h‘a
be paid to the corparation of the city, if not, it covered up th:: year to the st October, 1874‘;
was the duty of the Receiver of Taxes appoint- W. O'D. dicq the 1oth July, 1873. The .CEI.S'
};)' ‘}‘T‘ ““‘t." t;i]'ji:‘:;]e-:‘i“::’g ‘:]ilﬁ:;:':;:f same. s tricd before McDonald, J., with a)nj;cll:;
Appellant, although assesse , Was > owner || s g e respe
ofpthc land. After notice to pay, S., the Receiver and he gave Judgment in favour of :

. K .. . confirmeé
¢ lefauls 1 G 0 for the $3,000, and this Judgment was con on
axes, on default issued an executioy, . : . . s oti

of Taxes, : > ane by the Supreme Court of Nova Scotia

for want of goods the appellant wag arrested

and imprisoned untj] he

: s
. . ~onada it Wa
. appeal to the Supreme  Court of Canada
paid the amount at the held as follows - .
Chamberlain’s office in the City of s, John el (1 ) HENRY, ].] dissent”
The action was for false imprisonment, and for . | /\ ¢ ; i ( s('m\{l“{ and : l”;] 1’ tl;c’ fact that
. 2 Al . o H r a 3 'S a N C
money had and received, The jury foung aver- I;‘“)’ t]]. ' tl ¢ evidence ult ll? s 1 to the assure
3 < . > " o TJivere le)
dict for appellant on the first count against hogh | ¢ policy lmd not been de 'Wgt:] refore apped
asac 5 ‘ there
defendants, 15 a completed mstrument, anc
should be allowed,

The policy was lifax, to

X, to the agent at Hali ‘,‘]i,cy,
: . s

um and countersign “h" ]qgcnt

he party entitled.  The

not countersigned in
anterbury

The amount s, :

Held, {reversing the Judgme
Court of New Iil'tll)S\\'i(‘l(),
ecution having he

nt of the Supreme
That the wri of cx- Per (;WYNNE’ J
e executed by S, 5 servant of | delivered as
the corporation under their control, withgyg any ! delivered

. . ~ellt
. . - . . N bl N -3 1 2 l tl]c ‘lg
legal authority to Justify its issue, and the cor- ; the premium should be paid, and unti jon the
. . . [ 3 e e - Crsig
poration having adopted the act of their officer | should, i testimony - thereof, countersig
as their

. -idence
own by recciving ang retaining (he | policy, and that their was no S“fﬁ‘?c“‘ jv,::fctef
money paid, and authorizing MeS.rg discharge | to divest the nstrument of its original ¢ );s were
from custody only after such bayment, the ver. ; of an @70, and to hold the defendan letely
dict in favour of the appellant for $635.306, against | bound by the instrument as one comp
both respondents on the first count should stand. ' executed and delivered as their deed. llants.

Heldon, Q.C,, for appellant. ‘ Bearty, Q-C.o and Zees, ).C., for appell
Dr. Tuck, Q.C., for respondents, ! Yy”””/’f””’ Q.C., for respondent.

. was
<i—That the instrument

to be
n escrow to the agent. ‘II’O; wnti
as a Dbinding policy to W. O’D.




Iy,
\ne 15, 1882,

Sup‘ Ct_r] e el o

ICDoNnaL V. LANE 1T

]\)C’ﬁ/t'Z/z‘” -p
Chatter

Al

0550857

,~ ;;;;szon s agarinst wrong docr—
» litle to—Co-mingling of logs

'as o acty 3 ‘ »
o 0‘;" {mnon of replevin for
fitle ortgy
THCto the )
ang cl

) 1,440 logs
Tm\f;:(lllil;')nogng as the Johnston lot,
e land in quc‘st' b el al claimed
ane Aimed thay (o ion under a paper title,
;L Tot in (llICStion‘C)' had been cutting logs on
Ot, ang ])uL;t[iS“mc 900 logs from the _]1)1171:5(01?1
AN slang N em on the ice within a boom from
Fllle Undey S(m;) the main land. McD. claimed
IT Was l‘(:sol\-.c 1. B.In 1873, at a town meeting
tatin Personsg '(' W.lth()u[ any authority, that (‘Cl{"z
Powereq 105.(\1)[)(““10(1 by the mcctin,u‘ be (;m~
Calleq vac: selland give a warranty (lc;d of lands
sold 1, g l‘tm lands, and U“dL‘l"th.’lt authority
of : : B. a certain tract of land. 'i‘hc dccc)i
::C()mpunied by a power of attor-

SOnS Tiable 1 pensation and damages from all
ot (IQSCriI)Qi ‘.)r trespasses committed on the
C ailning un{;- lr‘\ the deed.  In 1877, McD,,
UPwardy of 7“’ 5. P. B, cut on this tract of land
the JOhNSm;,olOO trcc's, 500 of which were cut on
OUtside 4 fot, which he also put on the ice
Claimcd tlll1d mmside L. ¢f al’s boom, and then
attempts Ofe whole as his own, and resisted
took out o L to remove them, therecupon L.
Unahye m‘d.\\l.lt ()f replevin, under which, being
Coulg idcm}fstmgmsh them all, they took all they
T cug on tll ¥, and enough to make up the num-
QSQ“‘I]”C. ¢ Johnston lot and by themselves
to ju]”/”’ Th
1¢ John

and also a camp.

) ale wag
Cv

. Y empow
and e

‘\ll McD. had shown no title in 8.P.B.
¢ wag w:t(m lot, and that acting under him
ilctual P()ssc(?lig doer ; and that L. ¢ @/ being in
¢ logs eyt ?51()11 of the Johnston lot, the title to
S S00m 415 . )y‘ them as well as by MceD. rested
t}tl(*(l to (‘(,\.lft_ in L. ¢/ o/, who were therefore en-
tion of l_e‘pk:h:hc whole of the logs in this ac-
)e]‘ S‘I'RO\I . .
5 in‘te(j’ ] “That all th<.3 party, whosc
rmingled, can require is that he
e‘{Uivalent ipc"llnttcd to take from the whole an
N number and quality for those which

€ Orjer
101 .
g ndlly I)()Sses;;e(]_

Per
r Hy
NRY, [T
2§FS()NS are s ’.J~-—~Ihnt where the goods of two
ISting, S0 intermingled that they cannot be

llished
» the law gives the entire property,
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account, to him whose property was

without any
aded, and its distinct character

originally inv
destroyed.
Riehy, Q) C., for appellant.

COMMON PLEAS DIVISION.
EASTER SITTINGS.

THE QUEEN V. (Y’ROURKE.
tion of jurers-—1enirrer
ed— Wit of error.

murder the prisoner
the array of the

Criminal J.aw—Sele
—Case resert

To an indictment for

pleaded a plea challenging
pancl, which plea was demurred to and judg-
vn by the learned

given is favor of the Crov
Court of Oyer
f the prisonct,
f the Common Pleas

ment
judge holding the
who, at the request ©
case for the consultation 0

and Terminer,
reserved a

Division.

Jeld, that this was not
under C. S, U C.ch. 112, and the casc was
fore directed to be quashed.

Wiison, CJ.:-—That a Writ of
Error was the proper remedy, and that it would
lie to cither the Queen’s Beneh  Division or
Common Pleas Division, and not to the Court of

Appeal.

By the Dominion Act, 32-33 Vict, ch. 29,
sect. 44, the relation of jurors in criminal cases
is authorized to be in accordance with the Pro-
vincial laws, whether passed before or after the
¢ of the B. NU A Act, subject,
however, to any provision in any Act of the Par-
liament of Canada, and in so far as such laws
are not inconsistent with the B. N. A, Act.
ts, 42 Vict,, ch. T4, and
de of sclecting jurors in
d for by 26 Vict,, ch. 44,
at the time of

a matter to be reserved
there-

Semble, per

coming into forc

By the Provincial Ac
44 Viet,, ch. 6, the mo
criminal cases as provide
the Act in force before and
Confederation was changed Dby excluding the
Clerk of the Peace as on€ of the sclectors, and
ction to be made only from
those qualitied to serve as jurors whose surnames
began with certain alphabetical letters, instead
of from the whole body of those competent to
serve as previously required.  The jury in ques-
tion were selected under these Provincial Acts.

Semble, that the 31-32 Vict., ch 29, D., was
Jtra wvires of the Dominion Parliament,

requiring the sele

not #
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C. P. Div,)

Nores oy
and that the selection made in accordance with
the Provincial Acts was valid,

Lrving, Q.C., for the Crown,

Murphy, for the prisoner.

Hrewson v, MACDONALD,

A action—Notice of triad, aft
aside appeal to Divisional Court
Rule 414,

Release r—-Setting

— Fo At

In an action for work

done and materials pro-
vided, etc., to which the

defendant pleaded never
indebted and payment. On the cause coming on
for trial, a scttlement was cffecied by the defend-
ant paying the plaintiff $2,500, and receiving a
release from the plaintiff, expressed in the most
general terms, to be in full of all demands. Syby-
sequently the plaintiff—without having repaid
the $2,500, and having refused to do so on the
defendant’s offering to give up the relsase if he
would repay the money. contending that the said
maoney payment was not the whole consideration
for the release, but that the plaintiff, in addition,
Was to receive an appointment in the Civil Ser-
vice worth $2,000 2 year—-gave notice of trigl
for the next assizes, The defendant thercupon
applicd to the Master in Chambers to set aside
such notice, and stay all proceedings on the
ground of the release being in settlement of al]
demands, or to let in the defendant to plead the
said release ; and the Master made
setting aside the notice. The plaintiff
to Mr. fustice Armour, in Chambers, who, on
the 11th April, made an order setting aside (he
Master’s order, and permitting
but on that day, to plead the
to the plaintiff to reply, and directing the case
to be entered for trial iat the Assize
April following., This order was taken out by
the defendant and the release pleaded, and the
case subsequently entered for trial and after-
wards withdrawn, [y Easter term fu]lo\\'ing the
defendant moved by way of appeal, against My
Justice Armours order.

Held, that under the O. J. Act, rule
not\essential that the
within eight days from
on the time calendar,

Held also, that the defe
Mr. Justice Armour’s order and taking a benefit
under it, would, according o the general rule
and practice, be precluded from movingagainst it,

an order
appealed

the dcfcn(i:lnt,
release, with leave

S, on 17th

414, it was
appeal should be made
the making of the order

ndant, by taking out

CANADA 1AW JOURNAL,,

CANADIAN Casrs,

[June 15, ‘88/2

) [Chan. "i"i
; s

Held, however, that he could do so in 1T3Ec
case because it Was  quite unnecessary “.{ n()‘ffcr
it, as the Plaintiff refused the dk‘f"“dunl.:’x]c"mc,
to repay the money and get back the H- Thc
and it was not supportable in law, bc(:m]bc\vzls

R . . 1. . ney
plaintiff, net having paid back the money, at

not in a position te repudiate the I'C]‘(‘asc’ a}“}lnd
the trial woylq be stopped from doing 50 ‘bC‘
also that the additional consideration sct uPu-ﬁs
ing illegal, and the plaintiff being ﬁf"m (ie‘
rimings, he could not avail himself of it 1o €
feat the release, the
Held also, thyt the evidence showed that

defendant never
promise.

MeMichael, (), C., and Ogden, for the p lant.
McCarthy, Q.C.,and A/arsh, for the defend:

el allege
agreed to any such alleg

Jaintiff

CHANCERY DIVISION.

' s 0.
Pr()udfuot, J] [June

LAVIN v, Lavin.
Convreyance by husband to wife. e

The conveyance by a husband to his “:c ’
even of all his property, has never been (lc‘?;]crc
to infringe any rule of public policy unless wh "
it offends against the Statutes of l-ZliZ”bclhvlia
the bankruptcy or insolvency laws. Post-nup s
settlements, like all other voluntary tmnh’ﬂff“oql.é
are valid and binding, so far as the Pa"“Cf :1(1-
concerned, and can only he impcached as f'd[]e_
ulent as against others,  Nor can such a sc.t> 10
ment be less efficacious because the ‘V](.C ]?\n-
hold for the benefit of hersclf and the Chlldl: e
That is only another mode of carrying out
husband’s duty to maintain and provide.

W. Cassels, for the plaintiff,

Bethune, Q.C., for the defendant.

6.
Proudfoot, .] [Jur

MARTIN V. MCALPINE. ‘ 8
Fraudilent Preference—DPressure—R.S.0. ¢ [ di-
The billin this case was by one exccution Ci:] a
tor impcaching a judgment obtained up the
COgNovit given by the defendant an'rc“ [Olitor,
defendant McAlpine, another execution frc( the
as offending against the act respecting (18
fraudulent preference of creditors, R.S. O- i,lun'
Held, inasmuch as the cognovit was not ¥ sure
tarily given, but was the result of clear pres
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pro. P of the defend e e b —
cted.  Brayloy v ant, the transaction was | had paid over the money to his principals, who

owed, wyley v. Ellis, 1 Ont. R. 19, fol- | were not hefore the Court.
the right of the plaintiff in these

Mogs

55, Q). 3

Slag, %]C(.‘, (Hoplkins with him). for plaintiff.
» Q.G for defendant McAlpine.

F
EI‘KUSmL j ]
) [June 12.

Yoy, /(Q”(l“.;(,’--- Interest—Fo {’fL’I' ture

A morg, DOWNEY v, PaRNELL.
taingq foli;l;{-e’ o “'}}ich suit was brought, con-
8age (¢ be :,HT‘g proviso :—“Provided this mort-
Money f C,m('l 0n payment of $2,500 of lawful
Num, 4 foll:;n:lda’ with interest at 10% per an-
¢ date h(:re“f;S - t.hc end of five years from
Sald t 1yo "l'?i, with interest at the rate afore-
be mage i‘?‘ l' Vh‘"‘lf yearly ; but should default
Mtereg 'pd) ment of the principal money or
the am(;u‘m‘“.’y part thereof, respectively, then
erest at (e 51“ ‘)‘V(‘l'duc‘ and unpaid to bear in-
Held 1he q‘]m‘ of 107 per annum until paid.”
Cre.ascd l'ate(< )f()-vC contract in regard to an in-
eing one of ) ”“CTCSt.ls not invalid, the matter
Ot bejye contract simply, and the contract
. & I violation of any existing law;

noy .
1S 1t relj
. clie :
Citure, vable against on the ground of for-

Hop
yles .
, for the mortgagee.

0ski -
2, ().C., contra.

BoYd, o
[May 31.

DAvis v. WICKSON.

& ray
@
u[/; nt g)rey’eren(e—]\’mzed ly—13 Eliz., c. 5—
- S. 0, . 178—R.. S. 0., c. 119.

- In thig 50y
) gmc:t action the plaintiff, who had obtained
e def‘-‘ndz;?i l;SUed exeguion thereon against
CUrities ang ?Sterr cl:fumed to have certain
€ defendang i)vc'ertam judgment obtained by
Nt ang void ickson, declared to be fraudu-
“hcce, ang on the ground of undue prefer-
Soughy to to have them set aside. He further
Ceeds of th'“ake. Wickson account for the pro-
ickson Obf .s:ud securities received by him.
ejudgmemaf“cd the securities and recovered
. 2 certajp as treasurer of certain trust funds
lndebted Ip“bllc body to which Foster was
X e prop&;r( t] was admitted that the corpus of
to] ity had passed beyond Wickson’s con-
was proved that before litigation he

Se,

s and

Held,

cases is to have any impediment removed or
declared invalid which intercepts the action of
his writs of execution. So long as the property
of his exccution debtor remains distinguishable,
and so long as no purchaser for value, without
notice, intervencs, so long may the Court award
him relief against that property in the hands of
fraudulent or voluntary holders. But when, as
here, the first holder sells the property obtained
from the debtor, and receives the proceeds in
such a shape as that they cannot be ear-marked,
then there is no jurisdiction to g0 beyond the
further remedy which the gtatute of Elizabeth
namely, that all parties to fraudulent
aliening or assigning thereunder,
Jue of the lands and the
ereof half shall go to
agyrieved, to
mentioned in

prescribes,
conveyances,
shall forfeit a year’s va
whole of the goods, wh
the Crown and half to the party
be recovered by action of debt as
sect. 2 of the Act.

The omission of the word “him” at the con-
clusion of the affidavit of bona fides registered
with a chattel mortgagc has the effect of de-
stroying the security as against an exccution
creditor who has seized while the goods remain-
ed in statu quo, but does not impair the instru-
ment as between the parties.

W. Francis, ( Wardrop, with him
plaintiff. i

Blake, Q.C., (Thomson, with him,) for the
defendant Wickson.

W. A. Reeve, for the defendant Boustead.

,) for the

CHAMBERS.
Boyd, C.] [May 8.
3ROOM v. DARLINGTON.
Administration—ases Within G. O. ch. 638,

639—Practice.

administration of the estate of
aintiff, Henry (Groom,
by
maintenance by him of
who had died

Motion for the
Wm. D. Darlington by pl
who claimed to be a creditor ot the estate,
feason of the support and
the testator’s wife (in England),
shortly before the testator.
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The testator, by hig will, left $1,500 to the wife | Here no Property passed—the plaintiff sti

of the plaintiff, wh;
The defendants
alleging :—yg¢, Th

ch had been paid to her,

(the executors) filed affidavits
at the plaintiff should be put
to proof of his alleged claim, inasmuycp as he
had not shewn that testators wife had not
Separated from her hushand, under circumstances
which would disentitle hey 1, support and main-
tenance. 2nd. That the Icgncy of $1,500 was
intended in full satisfaction of any claim of
plaintiff or hig wife, if any such existed.

Held, that the questions raised were substan-

tially such aq would be raised in an action for
alimony, anq that such a clajm as plaintiff's
be supported by vive voce evidence
merely by affidavit,

must
, and not

Motion dismissed, and an
be brought t, prove the ¢l
ministration of the estate.
tion to be COSts in the cause, and to abide the
event of plaintiff proving claim or
Proceedings to he commence
or the motion to be finally

action directed to
aim, and for the ad-
Costs of the applica-

otherwise.
d within one month,
dismissed with costs.
Winchester for plaintiff,

S Hoskin, Q.C., for infant ¢

R. Caddick, solicitor,
executors),

lefendant,

for defendants (the

Mr. Dalton, Q.C]

Hoob v, MARTIN,
Agreement to sey) land— Specia) endorsement of
Wril—Rule 8o, O. J. A. -
A motion for
The writ was

[May 26.

Judgment under Rule 8o, 0. J.A.
endorsed for the price of land
which the plaintiff haq agreed to sell to (he de-
fendant. The defendant refused (o ¢
the contract of sale, alleging that he had made
a mistake as to the land which he had
purchase, in that he sy
another lot,
was in any
The pl

arry out

agreed to
pposed he was purchasing
He did not allege that the plaintiff
way accountable for the mistake.
aintff moved for judgment under Ruyle 8o,
O.J. A, onthe ground that there was no defence
to the action,

MR, Davrrox, Q.C.
cannot he effectively
Summons,

—I think the claim here
specially endorsed op the
A claim for the price of land yo/7
and conveyed might be so endorsed, but it 3yyst
be on an exccuted and performed consideration.

’ he plaiﬂ‘
the land, There is no debt, and'v\ hathtc € fend-
tiff is entitleq to is damages against t
ant for not carrying out the contract. .

Motion dismissed w1
S H. Macdonald for the motion.

Meek, contra,

h costs-

[June &
Proudfoot, IN| '

RE ALLEN ; PEACOCK v. ALLEN. ;
. - y Sv [,y ’
A(z’mz7113/rrzz‘z’o?z—~Prac/ia’-—-—( £.0. Chy. 63

. 8.

An admihistration suit under G. O. («1.1): ?in
The defendang was the agent for the plain : by
selling a patenteq invention, and the tcstﬂt‘; i,im
instrument under seal, became surety f(1). inti
and then dicd, appointing by his will the pla
and defendant his exccutors, ) [ the

The plaintiff claiming to e a creditor 0 ob-
estate, under the agreement of SL”'CtyshlI;’nin-
tained from the Master at Woodstock an affl any
istration order, which also directed that l]d‘ e
debt was found due to the plaintiff it shou the
paid by the said defendant.  Letters frmjl;t 0
defendant in June 1872, admitting a de¢
$260, were Put in on appeal. e one

Proubroon, j, thought the case a 5‘”_1pjﬂ,g,.
and within the terms of G. O. Chy. 633, ¢ stab-
that the letters admitting the debt of $3670 6;.1‘,01-,
lished a grin Jacie case in the plaintifi’s ‘;a e
that the case was one peculiarly ".f equllcbtor
cognizance, being bhetween a principal (rcS in
and his surety.  Before the recent chang bt
the law the defendant would have had nOlle*::iS'
to trial by jury, and he thought the recent :’;li
lation did not extend that right. As th_erlf that
not appear to be any assets he did not thll‘t inde-
the plaintiff could have paid himself, l)u. eed-
pendently of the question of assets thc-p]'(l)iqr 0
ings in this case were regular, and :q)m} [‘[ 1
that found in g, Greaves, Gray v. [ﬂ/lg':]],ita'
Ch. D., 551, Neither did the Statute of 3‘,871,
tions operate as a bar ; the agreement, dabtc - ation
being under seal, there could be no limi -efer-
under 20 years, He declined to order the 1 un
ence elsewhere than to Woodstock on the gl:S i
thit the Master had prejudged the casec,ler any
did not appear that the Master was ”". Jations
disability from professional or fiduciary nel;e as-
with any of the parties, and it could not
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d e e T —
that the Master would

Proudfoot, J.] [June 6.

Arge 1y
8¢ his dutjes not properly dis-
Appeal dismissed with costs.

(London) f
- y 10T appe:
. (_as‘.rels, contra, cal.

Mey, edith,

Proudfoot, 1]

NORVALL [June 6.

Costg.. V. CANADA SOUTHERN Ry, Co.
. /)‘ﬂ’ilfghw.
This ¢
Catzq,
n‘?tking

ase is repori::m of raising—LDefence.

1ach now me ( on page 98:

o the decisi wved to set aside the order

‘.'der of the C(‘,lsum mm the Court of Appeal an
ourt of Chancery, in so far as it

lrccted

the 1ef

a detendants ;

Ppeal, wdants to pay the costs of the

H. ¢

) . Crm.\‘z’/‘\‘, contra,
ory ROy OO, |

[C)d,()f Cleary
" Rinsay, g

L.c
of the Proc

\"--T‘hc cases to which I was re-
e e
278, were instances of : e o
Ct‘.di‘nu\ ¢ insta ces of where the costs
° ords, an ,,5 \\(.‘IC.dlS[')()SCd of by the House
0585 where are no criterion as to the right to
Mgy, Tlnc appellate Court is silent on the
b i 1(. casc of Sams v. Johnston, L. R. 6
of the dctz ‘\\dS also referred to as being in favour
0 me o ]()«1‘1(.1;111(5 ;5 but on consideration it seems
The 5, ;1‘11 le\‘(?lll‘ of the plaintiff.
f thege 1] reme Court, by making a disposition
alloy, Ul’e nﬁ“t h(‘: assumed to have intended to
to remllin.( 1sposition of them by the Court below

\1( 1
oty X
m IC{USC(l \\'ith costs.

Pmudfo()t 1]
v [June O.

Stase,, WicLi v. HARRIS
ent g .
{;f claim, Fnlargement of time for
delipe)- - v g
The y elivery of —Notices——Rule g2.
viaster o ~
Ordle)- allo 'Stﬁl at Chatham made an ev parfe
: allow - ..
time to fil Vll]‘g’ the plaintiff two months further
On ¢ his statement of claim.
appe ;
ordey <1u§hal. 'ROUDrOOT, J.—1 think such an
any perse t only to be made on notice; and as
SO - 4
Aster m'n affected by an order of the local
Undep Ruldy appeal to the Judge in Chambers
€ loca] \C1 428, it was not necessary to apply to
Master to rescind his order.

ApPCal

allowed with costs.

CAMERON v. LEROUX.
1’ctr/1'/1'o;1-~Cm/z/m’.r.fimzrG. 0. Chy. 643
The Master at

This was a partition suit.
apportion-

London allowed $300 for commission,
ing the same as follows :~—The plaintiffs’ solici-
tors, $235 guardian of infants, $25; widow, $40;
and certifying that the greater part of the work
and responsibility of the conduct of the case was
upon the plaintiff ; that he had carefully con-
sidered the amount which the guardian could
tax, if taxed costs were allowed, and specified
the work done by the guardian in his office.
The charges of the agents of the guardian

amounted to $25.

protproot, J.-—I do not think that the sum
allotted to the guardian should be measured only

by the work done in the Master's office, he has
to acquaint himself with all the facts of the case
give by reason

besides, which his clients cannot
of their infancy, and which have to be gathered
from rclations and in many cases from other

more impartial sources. He has not, as in the

ordinary cases of a solicitor for an adult, merely
to carry out his client’s wishes, but he has to in

torm himself of what is best for them and to

decide for them.

The guardian expressed h
out prejudice, to accept $s50fc
mission, and without considering
might not be entitled to a larger
this is a rcasonable offer and oug

is willingness, with-
»r his share ot com-

whether he
sum, [ think
ht to be ac-

cepted.
The report will be varied accordingly.

proudfoot, J.] [June 6.

MARTIN v. LAFFERTY.

Service out of jurisdiction— When order to pro-
ceed necessary— Rule 45, 0.7 A4

Held, (affirming the Master in Chambers),
that an order to proceed is unnecessary where
the writ of summons and statement of claim
ved out of the jurisdiction, except

have been ser
in cases under parapraph (e.) of Rule 45, O.J.A.
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Law STUDENTS Dp

LAW STUDENTS' DEPARTMENT
SCHOLARSHIPS.

Whilst there will be differences o

the subject brought forward in the following

letter, there g much sqund sense in what oyr
carrespondent advances, and healthy “ring”

about his remarks whicp must commend (hem
to all,

f opinion on

To the Editos of THE Law JOURrNAL.

Now that the CXaminations are just over.
perhaps, o scasonable time for considering the
most desirable manner of conducting themy that
the best possible results may accruye,

The ad\‘isubi]ity of offering scholarships has,
for a number of years past, been engaging the
attention not only of U niversity  Senates but of
students generally, and it iy geting more and
more to be the opinion of cducational mep of
modern thought that this practice doces not con-
duce to any great permanent good,

Scholarships and rew
intended as o stimulus to
in their work, No one would for , moment
pretend to say that there ought not 1o he up in-
centive to encourage candidates 1o exert them-
selves, but the oy Lwdable, and at the sime
time most profitahle for (the student s the real

, 1t s,

ards of such nature are
students (o be proficient

LAW JOURNAT,

PARTMENT, —CoRrREsp

satisfaction of being successtul for his profess-
lon’s sake -7, ¢ forthe position which his legal
knowledge, topcther with hig natural talents,
will give him in thay profession and consequent-
ly benedit it lhcra:l)y ;o but the student whg re-
quires  an encouragement, so mercenary, g
pronc to small mindedness as (he former, 10
Spur him on to ceertion and to Success might
better, hoth for himself and the profession, have
finished it study with his primary Cxaminationy
and dirccted hig attention to pursuits in which
personal emolument is (e principal object, the
chief pood.

This motive of + reading for s<‘l:r>l:1rsllip Vs,
unguestionable a selfis) and Mworthy one, g
Ithink I am stating the fact whep [ say, that
with the large pereentage of svhu]:n'ship winners
that (if not the still ess worthy one of SUrpassing
some individual man) was their direey alm and
sole immediate ambition ;

:obut how often do we
find their geniung (%) ending with the Capture” |
of it!

It isa notorious face that, as g rule, brilliant
“examination yen” are soon ouistripped  in
actual practice by theirless fortmmtc, (it it be a
mistortunc), comrades who comprise the ¢y
from which, as 4 general thing, spring those who
attain the highes professional distinetion, The
fact of their taking o scholarship iy DY no means

i inhorn talent,

a criterion of any extraordinary

when we consider that the majority of these men
months hefore abandoned their office dutics ¢n- !
tirely, and settled down o 4 systematic course |

(June 13, 152"

1)' less
ations
the!

of mechanicy] «

He seeming
plugging,” while Se(’_l,ll]!l]ii
proficient candidates, taking their ex

regularly as they. become due, "Cma“}c;iti‘:; an
Post almost the very hour of cxamlrr]“ ii scores
thus acquireqd practice which, altlmm'i “\' neces”
but little on thejr papers, is nonc the CS](‘SS nec-
SAry to their logy) education, none th\cts of the
essary to thejp proficicncy as studen

e
. mol

. . ? srhaps )
aw, and EXperience, (which s, per l_l‘}llll{;])ill;f i
beneficiag o them than the extra “or ofes”
m after i

! [OON Ar pr .
2 Yearsin the active pr;u:llf ¢ of .thtm)]]'cu\'cl’
S1on. - With (jjs class of candidates, -lﬁ(‘i'lly ay
their knowlc(lgc 15 too apt to be supel . that the
I believe iy is no exageeration to bd)'cl)' more
sreater numbey (of scholarship men ‘l n percep:
upon their memories than upon any kee and that
tion into the Intricacies of legal 'swdl}'r‘ patient
which they are unable to fathon .)A)“.,msmit_
reasoning they commit by rote, and i i;q]l)' as
ted to the SXamination paper as mechan
a ph(m()graph talks,

The tendency of thig practice is :— W

L= To create among studeuts a rivalry

P P i st S€
has its OTIgIN in the smallest and mo
desires,

hich
Jtish

i . ambition-
2 To beget a false ang unmanly .mJ? tions-
. . . qspird
3-—To gencrate petty and ignoble asp? as to
e . -ect ideas ¢
4.~ To foster anything but correct K}‘VOQC W
ability ang excellence in the minds of t.,lni(s of @
arc shortly take their places in the 1«11 be the
profession whose improvement shoulc rivilege
highest ain of cvery man who has the p
of being a member of i,

i Yours, ctc.,
PROFESSIONAL
H:unilton, May 23rd, 1882. e

CORRESPONDENCE.

————

T e b

Administratio, of Justice in British Colth!
Tothe Fditoy of the 1.aw JourNar. ouf

SIR: My, Alpheus Todd's arncle gz)m)‘t o
number of May 1st, “on the Supreme -ment 0f
British Columbia,” referring 1o the J”‘d:"‘x‘ ise
that Court on the constitutional (uestions “{1-01“
N the Zhrashor Cuese <:()mm:mds:n.tcnunnc
the respect thayg i5 duc to the writer’s nilﬂlll']’
is im)mr(;mt, therefore, to see whether ll?l 0
amined the ¢yse with the care and consic ;1st1111'
due to his standing as an authority on (1(-1' this
tional subjccts»~l)curing in mind, h()‘vcl‘ N every
marked distinction, which must 'I)'v‘r";;.(;'hcr “B
yuestion Involving the construction 0 stitution
NUAD A, 18677 namely—that the Con: on
of the Dominion is based not mﬂ)j u]:r Com
rights and Privileges w1, " as part of (’L,,(.-,; an
mon Law inhcritdnce, 4. from long |U:;i§t-“‘7 as
practice uy British subjects and (;‘.’_(f, Lies, W
well as in the case of Canada from 11‘/]‘[)011
are entitled to and possess, but :l]so't:t()l‘ e
WHLen compact which of our own &

5 CX”
wtion




CORR

hay ST e
b Ve adopteq. 4

€en g; 'ed, and

a anctione
Uthop; ned
el "ty known
Mperia] p
SIS not ine

o \Zithh at our own request has
;<§1I’1‘?tl'n~11)()d]cd by the highest
al‘liznn)cntl,h h subjects, in an Act of
mpatible th:
of such o C(mstiltllll){}ubl? that on the first branch
¥ highes o, 1.(.m an author may be of the
hist SCarch, c"lei(zmy’ as involving the exercise
de Orica] kﬂ()\vlqmn’ unwearied industry, vast
pl-(( Ution \\'hil(f ge, and accurate po\\'c’rs of
o ‘)l)Cl‘ly “m'L on the second, which more
SUunyen, '*-thcugd to an analysis of a written
tr.e.“,; from 1| .(.onstrucm)n of a statute—his
'dlmng, Ay e want of long years’ of le "';l
i(ls [’“’babi), ‘I)‘()t be equally correct » The 1'&"‘1
My be, b)mn’:\‘on to hi:s mind, a 1)1'(;;1dcx‘ rzul\l:c
) expediency /ou.plcd with it a tendency to look
tmiil Pl'océsg():)t‘]i-“lu‘y ; the latter involves a
les leaq; casonmg under fixe i
Rlding 1o the nec ss:ll‘.;' 10;"?5;111 lait(llul)ill

15

d

l‘ulcs
ed

Istinety g C
€nen 0 thas 1&14]().)] will be seen at once ]))’ refer-
¢ part of Mr. Todd’s letter, at page
, age

LQ‘:, asserting ()

. S e ¢ stency

‘oﬁlf’ldlurc to ro,mllvuu‘)m.l)LlL ney of the Local

e It of British ¢ ate procedure in the Supreme

. Cause the |n olumbia, which assumes, that
e wperial Parli i e )
5 clain P arliament. 370

Austra]i.mm.d this  power, and Im e nd

T an Colonies berei i id Decause  the

xercised it in their legis-

10n
o

adiy;
11:1[

1th reference i
Sire crence to their courts whe e
ttc&d’t(th(‘l'gflm:c “a similar pow c:‘ hnL\‘L]lstthlgl
have ])CL_‘\N in all Colonial Legislatures
'm;%tmti()n (,Lfn4 authorized to rcgulutg the ad-
b may well apnly | nipotence Qf Parlia-
W Imperial p pply in both those instances
ave al Parliament is under no restrai X
The g\sltiJl"}gll1c11l dictates. s
ution,s;t;ﬂ“}l Colonies, as to their internal
not con; .mlf‘mnmous Save S0 far that it
;C]' with Imperial Legislation or
Jot by which u‘l:l)) ‘inyn’c entered into no com-
o' gcﬂ(tl"u]l ctween cach other, and sub-
e 5 e e ‘IT”O“ their powers are limited,
- vl(’“t)' e ‘7] (.,(:lll(:l]l ratified by the highest
!.1-5]“:(1 l‘iq)h w nch they have scverally relin-
' I tfi'tl}(‘:y otherwise pnsscsso(l. The
e heey, ?lu‘l‘]ll Todd of the expression < that
cal s i lustrutil(())lm{d 'shows the inapplicability
wl S 4 Conces n, heeanse the term itself indi-
ich Must } sssion and limitation of authority
R JL:ysuught for in the instrument that
iilmcxlxlxusl .?‘lllcl'\ legislation by the Im-
on imen él ?l )?' tl}c ;\uslglun} colonies,
of 3 qu@htly el \lilt .snmlur ]c;:;lsl:ltml) would
e Doy, cgal in the Local Legislatures
ily to 1;;21 ;llimr is a similar deduction
ure of U(r'd}'m from the fact that the
The sga nt“n 10 has Cxcll‘ClS(‘:(l such a
o e 4 Utt;: of that Legislature are en-
Y able and‘w(lllps_t respect on account of the
df)(.‘s not nl:SFl‘l?;.‘,l.nlshcd men who form it
sively as:‘.Lumemy foll(_)w, nor can it Igc
o Ction o imed, that their legislation 1n
ling oned, 7y nowhere in the Dominion to be
Can only | he validity of their acts in that
be determined when the point is

‘(’ argl

Liessar
Cgislat
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jou

raisd in the Court of Ontario, and disposed of
cither by those courts 0F the Supreme Court 0
Canada.
Nor is it clearly perceptible
w Colonial Laws Validity Act,” referred to Dby
Mr. Todd, has to do with the guestion. That
statute was passed in 1865, previous to Confed-
eration, and had reference to Colonies acting
independently of cach other, in direct communi-
cation with the Imperial Government, and sub-
iect to its immediate supervision, not to the
subordinate sub-divisions of a colony acting
under powers specitically detailed in a subse-
quent Jmperial Statute, and subject to the con-
trol of an intervening authority between them-
sovernment, the powers

selves and the Imperial ( 1
and dutics of which intervenimg authority are

again specified and detailed in the same subse-
quent [mperial Statute. However much that
Colonial  Laws Validity Act may apply to the
general Government of Canada and the Legis-
lation of the Dominion Parliament, it can have
no possible hearing upon the [Legislation of the
separate Provinces since Confederation. What
they do not_find in the British North America
Act, 1807, they need not ook for in that. Com-
ing from a lesser authority than Mr. Todd, to a
legal mind, such a reference would seem like a
blind-—the semblance of learning without its
substance.

1t will not be necessary to follow the writer
through his article. It is obvious that he has
given to the several judgments but a very cur-
sory reading, and with a preconceived opinion
in the opposite divection.  He asserts but does
not reason, and entirely ignoring the fact that
there had been no previous decision by any
Court on the immediate point raised, boldly
assumes that Falin v. Langlois disposed of it
though in that able judgment the point was not
cven under adyvisement: 1 doubt, indeed, if the
distiniguished Chief Justice of Canada who pre-
sided in that casc would himsclf have treated the
guestion in 50 lofty and swnmary a wiy
Whether right or wrong the judgments delivered
by the several judges in (¢ 7 arasher Case are
sufficiently explicit. 1f they cannot be sustained
by what is (herein contained, those judges must
be manifestly in, error. The legal estimate of
the Courts and  Bars of the scveral Provinces
and the final opinion of the Supreme Court of
Canada must ultimately decide.

Though Mr. Todd has not deemed it neces-
sary to uote any authority, there really s one
to which he might have referred as apparently
leading to a conclusion ditterent from that of the
B. C. Judges, not in the immediate adjudication
itself, but in the line of reasoning urged by the
Court ; I mean The Citizens Tusurance Co. V.
Parsons, L. R. 7 App. ciasts which judgment
was delivered in November last, but only lately
received in this Province 1 have said *appar-
ently leading” because 1 think it capable of
explanation. In delivering judgment Sir Mon-
tague Smith referring to the distribution of

KSPONDENCE.

what the Imperial



CORRESI’ONI)ENCE.

powers between the Dominio
the Local Legis}

“The scheme
in the first branc
Dominion Parlj
for the good g
not coming

n Parliament and
atures, at page 107, says ;-

of this Legislation, as expressed
h of section 91, s to give to the
ament auwthority (o make laws
overnment of Canada in all matters
within the classes of subjects as-
signed exclusively to the Provincial Legislatures.
If the 91t section had stopped here, and if the
classes of subjects tnumerated in section 92 had
been altogether district ang different from (hose
In scction g1, conflict of legislative authority
could have arisep, The Provincial Legislatures
would have had exclusive legislative power over
the sixteen classes of subjects assigned to them,
and the Dominjon Parliament exclusive power
over all other magters relating to the good Fov-
eérmment of Canada, But it must have heen
forescen that this sharp and definite distinction
had not been and could not be attained
that some of the classes of subjects
the Provincial Legislatures unavoid
and were embraced by some of the cnumerated
classes of subjects in section 91 ; hence an en-
deavour appears to have heen made to provide
for cases of apparent contlict, and it would scem
that with this object it was declared in the
second branch of {he 9ISt section “for greater
certainty but not so as o restrict the gener
of the forcgoing terms of this sce
withstanding anything in .the Ac
legislative authority of the Parliament of Canada
should extend to all matters coming within the
classes of subjects enumerated in that scetion,
Wiih the same object, apparently, the paragraph
at the end of section 91 was introduced, though
it may be observed that this paragraph applies,
in its ‘grammatical construction, only (o N, 16
of scction ga2.

“ Notwithstanding this endeavour to give pre-
eminence to the Dominjon Parliament in cnges
of a conflict of powers, it is obvious that in s5ome
cases when this apparent conflict exists, the
Legislature could nog have intended that the
bowers exclusively assigned  to the Provipeial
Legislature should be absorbed in those given
to the Dominion Parliament. Take as one in.
stance the subject of ‘marriage angd divoree?
contained in the cnumeration  of subjects  in
section 91 : it is evident that solemnization of
marriage would come within thig general de-
scription.  Yet ¢ solemnization of marriage in the
Province’ i cnumerated among the clagges of
subjects in 92, and no one can doubt, notwith.
standing the general language of section g,
that this subject s still within the exclusive
authority of the Legislatures of the Province.”

Probably the learned Judge could not have
selected out of (he classes and pPowers enum-
erated in sections 91 and 92 any gne class or
power of more apparent  comprehension within
and identity towards each other, or seemingly
more likely to create 4 conflict of legislation,
Yet which, when reaq by the light of the causes
that led to the division and separate assignments
of the power of legislation thereon, exclusively

, and
assigned to
ably ran into

ality
tion, that, not-
t, the exclusive

[June 15, 18
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anch and 10
to the general Parliament on one b_r‘uz,ctﬁd more
the T.ocal Legislature on the Othel’, Cthc reason
conclusively have proved not only d that, bY
but the wisdom of the distribution, '1'] ynflict ©
“this sharp and definite distinction, g( there is
legislation would be avoided ; and tl},"‘ o the Act
not the slightest occasion for tm'“”‘lnj"diffcrent
to reconcile its, at first view, flpk"“’cm.,) 1ch aroseé
parts. . The assignment on the first bm; the con-
from u determination in the framers o -t of the
stitution that on this import&m.t subjec or dI-
contract of Marriage and its dl"--*“l“mlm whole
voree there should be throllgh"”tw‘l),ct there
Dominion unity _of legislation. .l‘ ha in on¢
should not he polygamy or Mormonism ched to
Province, and i “another incidents attatinh in-
the contract o facilitics for 1ts (llss(ﬂL,1 or the
consistent with 5 healthy moral tene T s
regulations of ey organized 5””.(1?/' to the
power, therefore, was limited eacliesite '}:)r cere:
Parlinment of the whole, hut the 1“.(’(10 the con”
mony by which you might enter mtlfrhr()ugh‘
tract was entirely a different matter. ubicct, the
out the different l’rovim:es, on that subj .(;mc 1
sentiments were essentially different. Iﬂl b)c()P ¢
was regarded by the main body of the 115 char:
in Quebee for Instance, as of a 1'(7h§’r1mf-:t civi
acter 5 in others by large numbers "‘5‘1(,)imed to
characted and in all the right was ¢ ‘ nselves
have the ceremony celebrated as they thet “those
determined, Yet the time had been ”_1(1 that
Provinces when the law only |)C1"“,‘“‘L_tcr5
ceremony to he performed by the mmlh}\’om:lll
the Church of England or of the legisld”
Catholic Church, Years of su(t(tcSSI\‘%hU?(:hw
tion had given to the ministers (’f(’tllcrl in some
and other denominations the power, and 1dlat in-
instances, to such extent was it carried, d pre
dividual ministers of newly formed m,],]grcg“’
vi()u.s]y unknown and unrecognized C(;el‘S(»lmil
tions “were authorized by name, )b-y»llic
legislation, so o do.  Sir Wim. Ritch i the
can recall the legislation of this nzltlll€|1ls\\‘iCk
Provinces of Nova Scotin and New Brt
to which reference is now made. . separate

This was a power, thercfore, the lace 11
Provinces did not choose to forego >(.)r,ill)u‘,c was
any other hands whatever ; cach | l'()felf el
to speak for itself, and legislate for f,tb(re Thus
Sively as to the solemnization of llléll‘lla‘;ﬁ{<zt and
it is impossible there can be any col Smith, 1
reversing the words of Sir Mmlmguc.énilc 5
was “forescen that this sharp and d(]‘ and that
tinction had been and could be attamed ’);1 to
none of the classes of subjects :tSSlrg‘jl‘n in
Provincial Legislatures unavoidably ](L‘l]]Cl':ch
were embraced by some of the” an simila’
classes of subjects in section 91. e to ever
analysis will show that with 1:Cf€1'cn"t o pn\\'er,s
other class of subjects and assignmen will {lPPb:
in the two sections, the same ““el dtoP It
The word « exclusively ” was ]ntel;l‘ ,e used. 1
vent conflict, and was intentiona )1110 gener®
was, moreover, intended to give 1°e of pO“"gé
Parliament the great Prepondcr‘mcwhet ert

'hether that was wise or not, or
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lar feelipy

s ngtofhto‘dﬂ)’ may run in a different
Onveﬁt'ql‘e§t]0n' At the time of
the dif]ﬁon’ in 1864, it was believed
rom the wogl culty in the United States
t, ang to Obv?a ness of the general Govern-
tyin the I;lte the occurrence of such a
then oyps Imm.n“m it was proposed to
PN S~() ret was therefore that the word
B, tlpeatedly used in sections 91

it is sf;u rllf: separate powers.
the Con&:'t to be inferred that the
of the ‘yobrélu{mn did not know the
does. ot in fact, that the word
tory lh:t mean exclusive. As a
are woil nkﬁcn who constituted the
rovince | nown. They came not
by theiy but from all, and were con-
y Compete;Ct\/elal Provinces as men
- they wer to be entrusted with the
2 mattes C?eqt to discharge ; but,
at these (v of history, it may not be
even VO sections, 91 and 92, claim
antecedent to that Convention.

Much of

92 in (e

o

his

Mion of

U .
time Py Pper and Lower Canada with the

dvinces, ;
at lh‘altmt?l? :1n(1 the outlines of a mea-
I think b ?L been prepared under his
Mey or Sol 3 the‘ Hon. Henry Sherwood
the l)eneétOOIfC]t]()l.'("‘{“.eral. This measuré
Lord D -t he ability and consideration
urham and his able Sccretary,
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“ngl; T, .
gland.  That portion of the draft em-

S , .
OHietn‘;i(:) sections was laid before the
as Mr. Shepe 1864, by Sir John Mac-
and discy erwood’s draft—was fully ex-
oSt entis SISCd, and was substantially, if
was for thc- Y, adopted. In its present
e Le(risllee years under the considera-
mperial ?}l\lﬁs of the several Provinces
n 186, | arliament until its final enact-
time dow or forty years, from Lord Dur-
e considnA to the present, it has been
, and of tlelxatxon of every leading man in
gland, ang e most distinguished statesmen
Ot one it has been at last discovered
€ on of them knew the meaning of the
lll;l.yL IL;SIVC'” =3
ate(:{ (?rebxrab!e that this word should
honeat| lvll].odlﬁcd, but while it lasts let
in e F) ike an English word. Itis
inglish sense, which apparently
Olumb‘?leons of the learned judges
in them’[‘on the cgnstltunonal ques-
€ Teasops hrasher Case.
ns assigned in those judgments
Nteregps thIt is to be hoped that in the
ered, anq d ose reasons may be gravely
astily Jenq h’dl Mr. Todd himself will not
C()ncllIsim: e weight of his name to sanc-
rhaps ﬁnd\Vhlch, after more reflection, he
he has erroneously formed.

Your obedient servant,
AN EXILE.

cc

aim
1t
the |

)

Wor(

5
“ﬁsh
Qise

C

ictOria
])
» B.C,, May 16th, 1882.

LAW

SurrReME COURT TARIFF.

SUPREME COURT T. ARIFE

Some changes have recently been made in
the Rules of the Supreme Court as to the
tariff, to which it is desirable to call attention.
By the item amended by Rule 81, parties
were, it is said, frequently paid for work not
actually done, or at least paid too much. The
work will now be paid for only when neces-
sarily done, and at a reasonable rate.  Rule
82 will probably make morce general among
the profession in Provinces not accustomed
to conducting work on the agency plan, the
employment of agents. There was an unwil-
lingness on the part of solicitors to employ
an agent when no special item 1n the tariff
apparently covered the disbursement they
would be put to by 50 doing. They will now
have no excuse for not conducting all their
business in the Registrar’s oftice through agents;
and solicitors, in rendering bills to clients, will
not require to make so many explanations.

These rules are as follows:

RuULE 81.-—I1 is hereby ordered that Schedule D.
annexed to the Rules of the Supreme Court of Canada
be amended as follows :— Instead of the item, “Printed
case, per foliv of 100 worls, including correcting,
superintending, printing and all necessary attend-
ances, 30¢,” the following allowances shall be taxed
by the Registrar : For engrossing for printer copy o
case as settled, when such engrossed copy necessarily
and properly required, per folio of 100 words, IoC.;
for correcting and superintending printing, per folio of

100 words, §c.

RULE 82.—Tt is hereby ordered that an allowance
shall be taxed by the Registrar to the duly entered
agent in any appeal, in the discretion of the Registrar,
to $20.00.

These Rules bear date June 3, 1882.

_The numbers of 7ke

LrrTeLL’s LIVING AGE.
nding 27th May and 3rd

Living Age for the weeks ¢
June, contain Ants, Festminster; Journals of Caroline
Fox, Quarterly: A Word about America, by Matthew

Arnold, Neneteenth Century; Across the Yellow Sea,

Sunrise and Moonrise, Brackwecod; Life in Ol! Flor-
ence, Lraser; A Little Pilgrim: in the Unscen, Mac-
millan; Boar Hunting in the Ardennes, Belgravia;
Rossetti, Athencunt: Slavery in Hong Kong, Specta-
tor; Emcerson, Salwrday Nevicw and Spectator; The
Literature of Tiflis, Public Opinion; with instalments
of *“Lady Jane,” ¢ Prudence Hart,” and ¢* The Ladies
Lindores,” and sclections of poetry. For fifty-two
numbers of sixty-four large pages cach (or more_than
3,3000 pages a year), the subscription price ($8) is
jow ; while for $10.50 the publishers offer to send any
one of the American $4 menthlies or weeklies with
The Living Age for a year, both postpaid.  Littell &
Co., Boston, are the publishers.
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EASTER TERM, 1882,

The folloy
the Benche

authority :-.-

ving is the secme of the

proceedings of
15 during  Easter Tern,

publishe by !

|

During this term the following gentlemen  were

called 1o the Bar, namely :--

George S, Lynch Staunton, witl v awarded
a Silver Medal;  Arthayr O’Heir, Thomas Henry
Guscombe, James Leaycrof Geddes, Davig Hender-
son, John Williaws, Thomas Alpheus Snider, Dennis
J. Jonahue, John Francis Lewis, William, Steers,
Alexander Ajrq Adair, Andrew Taylor ;. McVeity,
Alexander Howden, George Willian, Meyer, William
Alexander !\1:1<:<|(ma]<],

John Dickinson, Hugh Boulton
Morphy, John Vashon "May,

The fnllowing' gentlemen rece
Fitness, namely ;-

Honours

ived Certificates of

William Burgess

» it Thomas 1
George Willi

am Meyer, Johy Arthu
sterly Cox, Charles Rankin Gould,
son,  Frank  Ruyssel] Waddell, . .
Alexander Aird Adair, Alexander John Snow, Dennis
J- Donahue, John Vashon May, Henry loseph Dex-
ter, Andrew Tayler ;. M(:Vcily, John l}arry Schole-
field, Willianm, Aird  Adajr

lenry Guscombe,
r Moway, Alfred
Davig Hender-
t lastings,

» Henry Bogarg Dean,
Thomas Ambrose Gorham, Christopher William
Thompsnn,fThomas H. Stinson, Thomag Edward
Moberly, Charles Edwar

Jones, John Wood, Alex-
ander Hm\'dcn, Robert T

aylor, Alpert Tohn Weda
McMichael,

RULESs
As to Books and Subjects for

“Xamination,

PRIMARY EXAMINATIONS FOR STUDENTS
AND ARTICLED CLERKS,

A Graduate in the Faculty of Arts i any University
in Her Majesty’s Dominions, empowered 1o grant sych
Degrees, shall e entitled to admission upon giving

six weeks’ notice in accordance with the existing rules,
and paying the prescribed fees, ang Presenting to Cop.

Law SocCiETy,

9%2
[lune 15, 187

of his

Lo T or certificate
vocation hjg Diploma, ¢r a proper cert s for

. R . candidates
having ree, wed his Doegree, AH other t( at-law sha
admission o Articled Clarks or Students=

1 Al

. anc
i coscribed fees, )
LIVe sIX weelkg notice, pay the .1’“"“”!'};““-ing sub
PASS @ satistuctory examination in the fo E
jects ;—
Articted  Clerks.
{ Ovid, Faati, B.L, vv. 1-300;‘7[
Virgil, Tncid, 1 L, vv. 1-317.
Aritlnnere, -
Fuclia, 14, I., I, and .
1881, 4! nelisy (oo ar 1 Composition. 111
FEnglish Grammar anc Goorge
' Engli: h History Queen Anne to £

- urope
Maoderm Geogriphy, N. America and 1
Tements of Book-keeping. ‘ ek
In 1882, 1883, 1884, an! 1885, Articled 'erfat " heir
¢ examined in'{fe portions of Ovid or \l"{-:].qwil\
option, which are appointed for Students-at-l
same year,
Students-at-Laz.

CLASSICS,

chophon. Anabasis, B, L.
Homer, Niad, B, vy s GBIV
wesary, Bellum Britannicwm, B. G.
1882, €. 20 36, BV, (. 8-23.
S‘iccm, Iro Archia. -
Tirgil, JFneid, B, II., vv. 3L
Owid, Heroides, Epistles. V. XTIL
Xenophon, Anabasis, B, I1.
Honer, Higd, B. V1.
1883, Caesar, Bellum Britannicum.

Cieero, Pra Archia, .
U Virgil, Taeid, 1, Vo, vv1-501 I
LOVIA Herides, Epistles, V. NTIL
( Cicero, Cato Major. i
I Virgil, Lueid, Bv,, vy, 12361
1884. 1 Ovigl, Fasti, B. L., v t-300.
| Nenophon, Anabasis, B. II.
UHonper, Ihad, B. 1V, B
( Xenoplion, Anabasis, B. V.
| Homer, Ihiad, B. 1V.
1 Cicero, Caro Major. .
‘gl Aneid, B, L, vv. 1-304.
Ovid, Fast, B, I, vv. 1-300.
Paper on L,
will be lai(,

Translatiog from E

1885,

5
. stres
. .cial 8

tin Grammar, on which spec

nglish into Latin Prose.
MAtHEMATICS, .. Equa
Aritkmetic ; Algebra, to end of Quadratic
tions ; Euclid, B, L, IL. & III.

LNGLIsTL
A paper on English Grammar.
~omposition, .
Critical Analysis of a selected Poem :—
1882—The Deserted Village.
The Task, B. IIL. to
1883~Mnrmion, with special reference
V. and VI, . ard.
1884—Elegy in a Conntry Churchy:
The Traveller. . ial reter
1885—Lady of the Lake, with SPei,
to Canto V. The Task, B. S
HISTORY AND GEOGRAPHY. George 1005
English History, from William III.' to‘im;lencel )
meulsive.  Romap History, from 1h‘j tch of August
of the Second Punic War to the Dea

Cantos

enc€

nent

5 wi'" ‘



