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At the beginning of this year, case-
law in the United States was represented
by the immense number of 2,823 vol-
umes of reported decisions.

The Government in England have
brought in a Bill for the prosecution
of offences. It provides for the appoint-
ment of an officer to be called the Solici-
tor for Public Prosecutions, who, under
the direction of the Attorney-General, is
to institute, undertake or carry on crimi-
nal proceedings. The rights of private
prosecutors are not intended to be in-
terfered with.

The research of Moncure Conway in
his book on “ Demonology ” has brought
to light a curious oddity in ancient
Danish jurisprudence. He says if was
an old-time custom in Denmark for
Courts to sit with an open window, in
order that the devil might easily fly off
with the perjurer. It might be well to
try the effect in modern law courts, es-
pecially in hot weather and during elec-
tion trials, as we have no doubtit would
tend to purify the administration of
justice. There is a pathetic complaint
of a Barrister in the London Zmes in
which he suggests, “if ventilation is not
to be granted to us when the Court is
sitting, may we not have the windows
and doors set open when the Court has
risen ¥’ So that till we have some more
effectual method of exorcising the foul
air of the law courts, it would be well to
revive the old Danish practice.

It is satisfactory to learn that Mr,
O’Brien has prepared a second edition
of his useful work on the ¢ Division
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Courts Act” Having been favoured
some little time since with some of the
“ copy,” the writer of this note isin a
position to speak of the exhaustive man-
ner in which the subjects have been
treated. The notes to most of the
subjects have evidently been to a
great extent re-written. It is in gen-
eral a strong point in favour of a se-
cond edition of a book that the author
is enabled, by a careful annotation dur-
ing a course of years, to make each mat-
ter discussed more complete, both by
correcting mistakes and supplying omis-
sions, This, we learn, has been system-
atically done, and we have reason to
think that the edition of Mr. 'Brien’s
book about to be issned, will be as much
superior to the previous one as the later
editions of Mr. Harrison’s works were to
his earlier ones. It will add largely to
the value of the book that several of the
mostexperienced County Judgeshave giv-
en valuable assistance in looking over the
notes, and in giving suggestions as to a
number of doubtful points.

The atmosphere of Maritime Courts
in the United States, appears to have
a very inspiriting effect upon the mem-
bers of the profession who practise
there. The following rather discursive
eulogy we clip from an address of the
Hon. Eli K. Price, welcoming the Hon.
William Butler to a seat upon the Fede-
ral Bench and “ to a jurisdiction extend-
ing around the globe.”

“There is & history, a stir, and a life in
the Maritime Law and Practice that exceed
in interest those of all other branches of
jurisprudence. Seamen and ships move
ever on the unstable waters, and are moved
by the forces of Nature. Skilfully the
navigator must spread his suils to the winds,
snd watchfully guard the fires and steam

*that drive him onwards. The strife is with
the elements ; is Kiﬁh wind, water, fire,
steam, and to strike the earth is ‘ts greatest

danger. Sailors rejoice in the contest, and
with all their faults they are to be kindly
regarded ; for without them Commerce
cannot live, nor the nation have a navy for
her defence ; yet the master must .be up-
held in holding them to a stern discipline
for the safety of ship, cargo, and all lives
on board. In the memorable shipwreck on
Melita, St. Paul had to say, ‘ Except these
abide in the ship ye cannot be saved ;’ and
every age has had the like experience.”

MR. JUSTICE OSLER.

Many and rapid have been the changes
lately in the personnel of the two Supe-
rior Courts of Common Law of the Pre-
vince of Ontario, occasioned by the la-
mented death of Chief Justice Harrison,
and by the removal of Mr. Justice
Gwynne to Ottawa. The Common Pleas
seems a different place altogether with-
out the familiar face of its so long Chief,
whilst the casual sightseer of a few years
ago, going now to the Court of Queen’s
Bench, would see there faces, until lately,
strangers in that room. Next term, the
junior Court will witness another
change, Mr. Featherston Osler taking the
seat long filled by Mr. Galt, who now
goes to the right of Chief Justice Wilson.

There were many rumours as to who
the new judge would be, and many names
were suggested ; but it was only very
shortly before his appointment that the
name of the gentleman who now fills the
office became prominent. Many who had
not heard this suggestion, at first thought
probably that some one more advanced
in years, some older member of the
Bar, some one better known to the
public in political circles or on circuit,
would receive the appointment; more-
over Mr. Osler was not a Queen’s Coun-
sel —a strange omission, certainly, which
has already been spoken of in this
journal.

But thoughin these immaterial matters,
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the appointment has heen somewhat out
of the usual course, there has been but
ue sentiment expressed both by the
Bench, the Bar and the public, and that
180ne of entire approval. Tle selection
18 creditable to the Minister of J ustice,
and those who have advised him in the
Matter, and it is a fitting compliment to
the profession, that one of the most hon-
Ourable, upright, industrious, and learned
of its members, should be chosen on his
Werits alone.

Mr. Osler is the eldest son of the Rev.
Rural Dean Osler, now of Dundas, but
OF many years resident clergyman at
Bond Head, in the Couunty of Simcoe.
He received his education, in part, at
the excellent grammar school in Barrie,
After leaving school, he entered the office
of Patton, Bernard & Ardagh, where
he was noted as a diligent and intelli-
gent student, evincing that devotion to
hig profession, which has been a chief
characteristic ever since. The writer,
Who was in the same office, well remem-

T8 the high opinion his masters, as well
% his fellow-students, entertained for his
%udious industry and integrity of pur
Pose. He subsequently came to Toronto,
ﬁnlshing his education in the office of the

te Hon. John Hillyard Cameron. He
W3 admitted as an Attorney in Michael-
m‘_"ﬁ Term, 1859, and called to the Bar in

ilary Term, 1860. Mr. Osler was a

cher of the Law Society, and was
%ue of the most useful men in convocation,

hen admitted to practice, he went into
Partnership with Hon. James Patton, who
then removed to Toronto. Mr,
Thomag Moss, the present Chief Justice
of the Court of A ppeal, soon afterwards
i%Wed the firm, which was subsequently
ditionally strengthened by the late
1ef Justice Harrison becoming the
Ie0ior partner, in place of Mr. Patton.
8 a circumstance worthy of record
3t all three members of the firm were

within a few years raised to the Bench.
There is another noticeable fact, that,
for the first time, we believe, in Canada,
astuff gownsman has been appointed to
the Superior Court Bench. This is not
unknown in England, however, and
there the result has been very satis-
factory.

Mr. Osler, though his experience at
Nisi Prius has not been very great,
is known among his brethren as a most
painstaking, well-grounded and thorough
lawyer. We congratulate him upon his
promotion, and predict for him a most
useful judicial career.

COSTS WHEN A DEMURRABLE
BILL GOES TO HEARING.

There is, apparently, some conflict be-
tween the later English and Canadian
decisions upon the not unimportant ques-
tion as to the awarding of costs in cases
where a bill which might have been suc-
cessfully demurred to has beén answered
instead, and is thereafter dismissed at
the hearing. The general principle ap-
plicable to such matters is well expressed
by the present Chancellor, in McKinnon
v. Anderson, 18 Gr. 684 : ¢ Where there
are two courses of procedure, one more
expensive than the other, and the one
that is the less expensive will serve the
proper purposes of a party as well as that
which is more expensive, and he yet
chooses to take that course which is the
more expensive, he is properly limited to
the costs of that which is the less expen-
sive.” Indeed, in the earlier cases, the
Court went beyond this equitable adjust-
ment of costs, and deprived the defen
dant who failed to demur of all costs,
Thus Jekyll, M.R., in Téchburnv. Leigh,
6 Vin. Abr. 365, pt. 14, laid it down that
if a bill is brought for a matter properly
determinable at law, the defendant ought
to demur, and not suffer the cause to go
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on to & hearing ; and if the bill be dis-
missed upon hearing, the defendant shall
not have costs, because it was his fault
to let it proceed.” In conformity with
this doctrine is the decision of Lord
Hardwicke, in Earl Thanet v. Paterson,
Barnard, 247. And, in like manner,
we find in the note to Mitchell v. Baily,
3 Madd. 62, that reference is made to &
MS, case in 1749, where a bill to which
the defendant might have demurred, but
did not, was dismissed withouv costs, on
the principle that unnecessary delay and
expense were occasioned by the defen-
dant's mode of defence. In Hill v. Rear-
don, 2 8. & 8. 431, the bill involved a con-
sideration of the jurisdiction of the Court
upon a somewhat novel question, and the
Master of the Rolls, on this ground, and
because the defendants might have taken
the opinion of the Court by demurrer,
dismissed the bill at the hearing without
costs. So in Jones v. Davids, 4 Russ.
277, the short question was whether the
plaintiff could claim as a specialty credi-
tor, and as the defendant neglected to
have this question disposed of upon de-
murrer, which he could have effectually
done, he was refused costs upon & dis-
missal of the bill. In Hollingsworth v.
Shakeshaft, 14 Beav. 492, the point in
contest arose upon the construction of a
will which was sufficiently presented in
the bill, and no costs were given to a
successful defendant who brought the
case to a hearing instead of demurring.

The same views were entertained by
Kindersley, V.C.,who, in Ernest v, Weiss,
1 N.R. 189, dismissed the bill without
costs, because the point on which he pro-
ceeded might have been raised by de-
murrer, and considerable expense saved
thereby. To the same effect is Webb v.
England, 29 Beay. 44, where the case was
decided on the want of jurisdiction, and
costs were refused, because it might have
been equally well decided on demuirer.

Again, where the plaintiff proceeded to
interplead in a case in which, according
to the rule of the Court, he was not en-
titled so to do, and the defendant, instead
of demurring, came to interplead, the
Court allowed each party to bear his own
costs : Cook v. Earl of Rosslyn,1 Giff. 167.

The rule of decision was somewhat
modified in Godfrey v. Tucker, 33 Beav.
280, where Lord Romilly gave costs to
about the same extent as if the objection
had been taken by demurrer, although it
would seem in that case the point on
which the plaintiff failed was raised
neither by demurrer nor by the answer.
In Nesbitt v. Berridge, 32 Beav. 282, it
wus held that, though the bill contained
charges of fraud against a defendant, he
was not for that reason entitled to
answer, if the bill was demurrable, and
the Master of the Rolls refused costs
where the defendant in such a case ne-
glected to demur. This decision was
followed by Mowat, V.C. in Saunders v.
Stuil, 18 Gr. 590.

After this current of decisions, all
setting in the same direction, one is
somewhat surprised to come across the
views of Lord Justice James, in Bush v.
Trowbridge Water-Works Company, L.R.
10 Ch. 461. He says: “ I know of no
rule that a defendant is obliged to de-
mur, and run the risk that something
may be picked out of the bill which will
be enough to maintain it. If the plain-
tiff files his bill, and fails, he must pay the
costs.” The Lord Justice however goes on
to explain the ratio decidendi of some of the
older cases which were cited by saying:
“ A great many cases have been referred
to where the Court was of opinion that
there was some technical objection, or
that there was some other point which
might have been raised, and ought to
have been raised, if the parties had acted
reasonably by way of simple demurrer,
which would have rendered the continu-
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nce of the suit unnecessary, and the
F}Om may take that into consideration
0 dealing with the costs of the suit.”
2. p, 463,

) In Pearce v. Watts, L.R. 20 Eq. 492,
Sir George Jessel (whose decision as to
C0sts, in Busk v. Trowbridge, L.R. 19 Eq.
291, had been affirmed in appeal by the
Lords 5 ustices) dealt again with the same
Question in his usual incisive style: “It
ls_‘ll‘ged,” he said, “ that the defendant
Might have demurred, and not having

Ohe go, iz only entitled to such costs as

® would have had in case he had de-
Murred, and not to have the costs of the
Whole proceedings paid by the plaintiff.

t. Seems to me, however, that the same
Principles ought to apply to & suit in this

ourt a3 to an action at common law.

D an action at common law, the defen-
dax.u, may object to the form of the decla-
Tation, although all the witnesses are
““}Ilmoned, and if the objection be sus
taineq, may gign judgment, and have the
Whole of the costs. This ought to be

© rule here, and, in fact, was held to be
the ryle by the Lords Justices in the
Yecent case of Bush v. Trowbridge.” We
&%e disposed to think that the Master of
the Ro.lls.x here extends the principle of
it.: def:l‘sxon of the case in appeal beyond

" legitimate scope. The Lords Justices
s:ld not' la:y down a hard-and-fast rule,
. Such ag jg indicated by Sir George Jessel.

1 true scope of the decision is, we
latl:k’ given by the Chancellor, in the

case of Gildersleeve v. Cowan, 25 Gr.

0, Where he is thus reported : “The
ea‘se.before the Lords Justices is an au-
°1:1ty that it is not in every case where
il may be demurrable and a party
"5Wers, and the bill is dismissed at the
0g, it must be dismissed without
©osts ; but, on the other hand, it is not
8uthority that in a simple case where
e: bill j5 clearly demurrable, and a de-
0t answers, and the bill is dismissed

at the hearing, it will not be dismissed
without costs.”

It is worthy of observation that the
same points as are involved in Bush v.
Trowbridge and Gildersleeve v. Cowan,
were fully argued and elaborately ad-
judicated upon in the early case of Simp-
son v. Grant, 5 Gr. 273, which is not
cited in the later decisions in the Ontario
Court of Chancery. There the majority
of the Judges lay it down that the
authorities are all explicable on this
principle, that parties are not permitted
to adopt a tedious and expensive mode
of procedure when an expeditious and
inexpensive one is open, and would be
equally effective. It is there said that
nothing in the authorities warrants the
proposition that when a bill presents
numerous issues of law and fact, the de-
fendant contesting the issues of law is
bound, at the peril of costs, to have these
issues disposed of on demurrer ; but that
all the cases tend to shew that, in a plain
case, when all the questions can be effec-
tually disposed of on demurrer, a defen-
dant is bound to adopt that course, at
the peril of costs. This case is worthy
of being studied, and of being compared
with the decision in Bush v. Trowbridge ;
and we venture to assert that it will be
found that the principles enunciated in
both cases are identical,

NOTES OF CASES.

IN THE ONTARIO COURTS, PUBLISHED
IN ADVANCE, BY ORDER OF THE
LAW SOCIETY.

COURT OF APPEAL

From Q. B.] [March 10.
Parsons v. Ta Crrizen’s INsURANCE
COMPANY,
Insurance—Statutory conditions—R, 8, 0,

¢. 162—Powers of Provincial Legislature.
The policy sued on, which was issued by
the defendants who were incorporated since
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the passing of R. S. 0. c. 162, by the Do-
minion Parliament, had not indorsed upon
it the statutory conditions referred to in
the Schedule to the above Act, but had con-
ditions of its own which were not made as
variations in the mode indicated by the
Act.

Held, affirming the judgment of the
Court of Queen’s Bench, that the defen-
dants could not resort to their own condi-
tionsavoiding!the policy for non-disclosure of
a previous insurance by reason of such non-
compliance, nor to the statutory conditions
inasmuch as they were not printed on the
policy.

Held, also, that a person insured under
such a policy is entitled to avail himself of
any statutory conditions in his favour, not-
withstanding that it is not printed upon it,
but the assurers are only entitled to avail
themselves of such conditions, when they
have them printed upon their policy.

Held, also, that R. 8. O. c. 162 was not
ultra vires as the Legislature of Ontario has
power to deal with an Insurance Company
incorporated by the Dominion Parliament
in reference to insurances effected in On-
tario.

Robinson, Q. C., for the appellant.

M. McCarthy, for the respondent.

Appeal dismissed.
From Chy.] [March 10
PeTERKIN V. MCFARLANE ET AL
Purchase for value without notice— Registra-
tion—A. J. Act, sec. 50.

The bill, which was filed against McF.,
R., McK,, and B,, alleged that a deed made
by the plaintiff and her husband in 1866 to
McF., although absolute in form, was made
only as security for a loan of $500 from
McF. to plaintiff ; that McF. sold to R,
and M., who took with notice of the plain-
tiff’s right to redeem ; that R. and M. sold
the land to B., who took with notice , and
that B. gave a mortgage back, to secure
part of the purchase money, which was not
paid up. The defendant, B., who was the
*nnly appellant, admitted by his answer the
alleged character of the conveyance from
the plaintiff to McP3-and that the sale by
McF. to R. and M. was in fraud of the

[April, 1879,

[C.of A.

plaintiff; but he denied notice of the plain-
tiff’s claim, and alleged that he was a pur-
chaser for value without notice,

At the hearing, B., who was the oaly
appellant, made an application for leave
to file a supplemental answer, setting the
up facts shewn by the evidence that his
deed from R. and M., and their deed from
McF., as well as his deed from the plain-
tiff, had been duly registered, which was
refused. '

A decree was made declaring that the
conveyance to McF. was only as security
for the repayment of the $500 ; that R. and
M. bought with actiial notice of the plain-
tiff’s claim, and that B. bought from them
with actual notice.

It did not appear whether the decision
was on the ground B. had actual notice
when he purchased, or that B., not having
paid his purchase money, was affected by
notice, although not received till the filing
of the bill.

Held (Proudfoot, v.Cc., dissenting), that
the evidence did not shew that B. had
notice of the plaintiff’s claim when he pur-
chased ; that the amendment should have
been allowed, and that this Court had power
now to allow it under the A.J. Act, sec.
50 ; but as it would not be proper to con-
clude the proof without an opportunity of
producing further evidence, the case was
sent down for another hearing,

C. Moss for the plaintiff,

Boyd, Q.C., for the respondent,

Appeal allowed, without costs. The costs

of the hearing, and subsequent proceed-

ings up to the ent of the decree, to
ide the event, i ’

From O.P.] [March 10.
Lawrence v. Kercruna,
Will— Deseription—Parol evidence,

The testator, who made his will in 1866,
amongst other devises, bequeathed allmy
real estate situated in the Township of
Mono, in the County of ‘Simcoe.” I ap-
Peared that he had purchased lots 1 and 2
in the Township of Mono, in the County
of Simcoe, in 1862, in 1863 Orangeville
was incorporated as a village and annexed
to the County of Wellington, lot No, 1
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b?ing detached from Mono, and comprised
within Orangeville.

Helg, affirming the judgment of the
Common Pleas, that lot 2, which exactly
fitted the devise, alone passed thereunder ;
and that parol evidence was inadmissable
to show that the testator intended to in-
clude lot 1.

M. ¢ Cameron, Q.C., and C. Robinson,
Q.C,, for the appellants.

Bethune, Q.C., and Beaty, Q.C., for the
Tespondent.

Appeal dismissed.

From Q.B.) [March 10.

LRICH v, NaTioNaAL INsURANCE CoMPANY.

Insurance Co. —Reference to Arbitration—
Pleading.

In an action vn a policy of insurance, the
defondanta, amongst other pleas, pleaded
that the policy was subject to a condition,
that in case differences should arise, touch-
10g any loss or damage after proof had been
Yoceived in due form, the matter should, at

® written request of either party, be sub-
Mitted to impartial arbitrators, whose award
2 writing should be binding on the parties
:‘to the amount of such loss or damage,

ut should not decide the liability of the
lnpany under the policy ; and that no
8uit or action against the Company for the
:chVery of any claim by virtue of the policy
or(gﬂd be sustainable in any Court of law
obt:mncery,' until after an award had been
my ned, fixing the amount of the claim in
ner therein provided, and averring that
Defore the guit differences did arise, touch-
;’x:lgt:;ll:e Plaintiff’s alleged loss or damage,
im e same. had not been submitted to
of P&l'!:lal arbitrators, nor was any reward
. Brbitrators fixing the amount of the plain-
8 claim under the policy, by reason of

© alleged loss or damage made, before the

Mmencement of the suit.

ere was no averment of a written re-
9uest to refer the dispute.

® plaintiff took no exception to the
Do At the trial the facts alleged in the
ay W?re established,and the Judgedirected
erdict for the defendants upon this plea,
o‘ Matter of law. The evidence was that

E'imtten request was made to refer.
eld, that the plea was clearly bad in

lea,

omitting to allege such request, but that
the plaintiff was not entitled to judgment,
non abstante veredicto, for the defect would
be cured by the verdict, as the written re-
quest might have appeared in evidence, but
under R. 8. O., cap. 50, sec. 129, the Court
were at liberty to consider the whole case as
disclosed by the evidence, without embar-
rassment from any defect in the statement
of it upon the record, and a verdict must
be entered for the plaintiff.

Ferguson, Q.C., for the appellants.

McMichael, Q.C., for the respondent.

Appeal dismissed,

From Chy.] [March 10.
Curry v. CURRY.
Statute of Frauds—Parol evidence.

The Bill sought an account of the rents
and purchase money received by the de-
fendant upon the lease and sale of lot 18,
containing 100 acres of land, which it alleg-
ed that the plaintiff’s father (now dead) and
the defendant, his brother, were jointly in-
terested. It appeared that the deceased
had for years assisted the defendant in im-
proving and cultivating this lot, on which
they lived. The defendant had spoken of
his brother having a deed of 50 acres of the
place on which he lived. It was shewn
that the defendant, who had the fee of the
whole lot, had, in 1850, made a deed to his
brother of some land, which the plaintiffs
insisted was B0 acres of this lot ; but this
deed could not be produced, owing to its
either having been lost or destroyed. The
defendant denied this, but he admitted hav-
ing given his brother a deed of the adjoining
lot 17 for the purpose of enabling him to
vote. Lot 17 ‘contained 120 acres, and the
defendant's only interest in it was, that the
person from whom he purchased lot 18 had
accidently cleared a few acres on it, and the
Inspector of Clergy Reserves reported that
he claimed the lot, but he was never re-
cognized as a purchaser, and never made
any payment on account of the land. The
deed to the deceased had never been regia-
tered, so that he might escape having his
interest in the land made available to satisfy
2 verdict in & suit brought against him. In
1856 the defendant made a lease of lots 17
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and 18 to F, which transaction was nego-
tiated by the deceased, and in 1875 the de-
fendant sold lot 18 to F, with his concur-
rence. The defendant swore that the de-
ceased had never made any claim to the
rent, and denied the whole case attempted
to be made by the plaintiffs, but his evi-
dence was not consistent.

Held, affirming the judgment of Spragge,”

C., that the evidence shewed that the de-
ceased was the owner of half of lot 18, and
that the plaintiffs were entitled to an ac-
count.

Maclennan, Q.C., for the appellants,

Blake, Q.C., (Qarrow with him) for the
respondents.

Appeal dismissed.

QUEEN'S BENCH.

IN BANCO, HILARY TERM.
Magcs 8, 1879.

IN RE CENTRE WELLINGTON ELECTION.

Parliamentary Election—Recount of Votes
under 41 Vic. chap. 6, sec. 14—Mandamus
to Junior Judge of County— Jurisdiction.
The Court refused a mandamus to the

Junior Judge of the County of Wellington

to proceed with the recount of votes under

41 Vic. chap. 6. sec. 14, as being a matter

not within its jurisdiction, but belonging to

Parliament alone.

Maclennan, Q.C., for applicant.
McMichael, Q.C., contra.

SowpEN v. Stanpasp INs. Co.
Insurance—Agent of Company acting for
insured—Misdescription of premises—Right
to recover—Statutory condition.

At the foot of an application for insu-
rance, above the signature of the applicant,
it was among other things expressly agreed,
declared and warranted that if the agent of
the Company filled up the application, he
should in that case be the agent of the ap-
plicant and not that of the Company. The
agent filled up the plaintiff’s application in
this case and in doing so unintentionally
misdescribed the-building insured in a par-
ticular, as found by jury,material to therisk:

Held, Armour, J, dissenting, that the
plaintiff could not recover.

Held, also, that the above provision as to
the agent was not in the nature of a condi”
tion requiring to be endorsed as a variation
on the policy.

H. Cameron, Q. C., for plaintiff.

Bethune, Q. C., contra.

WEHEELDON v. MILLIGAN.

Husband and wife—Authority of wife to
bind husband.

Plaintiff, being indebted to defendant for
rent and otherwise, left the country with
the intention of going *to Manitoba. On
his way he wrote the following letter to his
wife: ‘“As regards Mr. Milligan’s affairs,
I wish you to do the best way you can : but
tell Mr. Milligan not to be afraid of me. I
will see him all right. Now if Mr. Milli-
gan will do the thing that is square that is
all right ; but I hope he will be a friend to
you and I will be the same to him.” On
receipt of this letter plaintiff’s wife sold his
chattels at a valuation to defendant, and
executed a surrender to him of the demised
premises, of which defendant then resumed
possession. Plaintiff returned in four or
five weeks afterhis departure and sued defen-
dant in trespass thereon, as also on the
covenant for quiet enjoyment contained in
the lease of the premises in question, but,

Held, that he could not recover, for that
coupled with the evidence set out in the case
the letter to his wife clothed her with au-
thority to part with the property and sur-
render the premises to defendant.

McFadyen, for plaintiff.

Masson, for defendant.

BarragH v. Rovar MutuaL Ass. Co.

Insurance—Statutory conditions—V ariations
— Reasonableness of condition.

Under the statutory conditions endorsed
on a policy of insurance were printed, it
different coloured ink; but in the same sized
type, the words prescribed by sec. 4 of cb-
162, R. 8. O. Then followed in much lar-
ger type and in the same coloured ink, the
words, ¢ additional conditions,” and beloW
this heading the following condition : - * I?
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©a%e any promissory note for a cash pre-
™ium or for any payment or assessment on
a0y premium note * * given to the Com-
Pany or to any officer or agent, be not paid
Wh.en due the policy * * shall be null and
Void, and the Company shall not be liable
for any loss occurring before or after the
Waturity of such note :

Held, Armour, J., dissenting, that the
tatute had been sufficiently complied with
38 to the additional condition, which was
s“ﬂ‘k‘:iently indicated and set forth so as to

binding upon the assured,
thHeld’ Armour, J., dissenting, also, that
onat the condition was not an unreasonable

o,

Robinson, Q. C., for plaintiff.

Bethune, Q. C., contra.

Regixa v. CoLLEGE OF PHYSICIANS AND
SurGEONS oF ONTARIO.

IN RE JorN McCONNELL.

Medicq; practitioner—Conviction for felony—
Erasure of name from register of physicians
~37 Vic. ch. 80, ss. 84, 39— Mandamus
to restore,

One (. was convicted in 1869 of man-
‘la_llghter and sentenced to five years’ im-
f;‘mnm.ent in the Penitentiary. Before

expiration his sentence was remitted,
and in 1874 he applied to defendants for
Tegistration, and was duly admitted and
ph‘c?d upon the register as a bachelor of
Medicine, At the time of the applica-
n:: for registration the Secretary was
aware of the conviction, nor did he ask
© applicant any questions. Subsequent-
0% :}’: ascertaining the fact, under direction
. ; defendants, al(xid withoui notice to C.
ecre erased his name from the
Tegister, -
Held, that”C. had been guilty of no false
fraudulent representation within 37 Vict
30, sec. 39, 0.
2o eld, also that C’s. case was not within
the' 84 of the same Act which referred to
conviction for felony of a person al-
T®ady registered, as C. had been registered
th‘hOut fraud or misrepresentation after
® Whole period of punishment had elapsed.

or

A mandamus was therefore granted to
restore his name to the register.

Robinson, Q. C. for applicant.

Kingsmill, contra.

Graxp Horer Co. v. Cross.

Custom—Right to drink waters of spring—

Highway— By-law.

Where the land in question had only
been granted by the Crown less than half &
century,

Held, that there could be no custom
established to drink the waters of a spring
situate thereon.

The road leading to the spring had been
closed by the Township Council by by-law
in 1858, and another road laid out instead.

Held, per HagarTy, C.J., on the evidence
get out in this case, that since that time
the former road was not a public highway,
but merely used for the convenience of
persons frequenting the spring or the hotel
and grounds connected therewith.

Held, also, per Hagarry, U. J., that the
Court ought not after the lapse of so long
a time to entertain objections against the
by-law closing the road in question.

Per ARMOUR, J., that the by-law in ques-
tion had no effect to take away the character
of the road as a highway.

C Robinson, Q.C., for plaintiffs.

Bethune, Q.C., and Cross for defendant.

A1LEN V. MCQUARRIE.
Action against Justice of Peace—Notice of
action—Bona fides.

Held, in an action against a Justice of
the Peace, where no notice of action is
given, that a plaintiff in such action is en-
titled to have submitted to the jury, the
question whether the defendant acted bona
fide, or with colour of reason, in the act
complained of, so as to entitle him to a
notice of action under R. 8. 0. o 78.

Hodgins, Q.C., for plaintiff.

Osler, contra.

-0'SuLLvaN v. Vicroria Ry. Co.
Master and servant— Negligence.

Plaintiff, an employee of defendants, was
sent by the foreman of the works to exca-
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vate earth from a bank below, while others
were loosening it from above Whilst so
engaged, a quantity of earth fell down upon
him and broke his leg.

Held, that defendants were not liable, and
a nonsuit was ordered to be entered.

H. Cameron, Q.C., and Martin for plain-
tiff.

Kerr, Q.C., and Barrow, contra

SurERIOR LoaN AND Savine SocrETY V.
Lucas.
Mortgagor and mortgagee—Reformation of
mortgage— Absence of redemise clause—
Ejectment.

Defendant applied to plaintiffs, a money-
lending company, for a loan of $2000, and
was shewn by their manager a circular and
loan table, the former declaring that the
loan table was for the inspection of all,
rendering borrowers free from the possibi-
lity of extortion, deception or fraud, the
loans being made at a fixed and uniform rate,
etc. The loan table shewed that the amount
payable quarterly for 20 years on a loan of
$1,000 was $26.85, defendant then signed
an application for $2,000 repayable in 20
years quarterly according to the defendant’s
scale of repayments. This application was
submitted to and passed by the board of
directors, the manager then endorsed upon
the application the quarterly repayment at
$57.60 instead of $563.70, and sent it to the
solicitors of the company who prepared a
mortgage accordingly, for defendant’s execu-
tion, and defendant executed it supposing it
to be correct. The manager swore thathehad
told defendant the quarterly payment would
be $57.60, but at the same time admitted
that he had not informed him that the
amount differed from the loan table, while
the defendant positively denied the mana-
ger’s statement. Defendant paid the first
quarterly payment under the impression
that it was correct, and the second was paid
for him by one of the company’s directors,
but the third payment defendant refused
to pay, when the plaintiffs brought eject-
ment ; but i

Held, that they could not recover, but
that the mortgagénust be reformed.

The mortgage contained no redemise

clause, but the Court considering it beyond
doubt both from the terms of the mortgage
and the rules and regulations of the com-
pany that it was the intention of both par-
ties defendant should retain possession until
default, and there being in their opinion no
default, refused to give effect to the objec-
tion that the estate was absolute in plain-
tiffs—and that they were therefore in any
event entitled to possession.

COMMON PLEAS.

VACATION COURT.
FEBRUARY 21,

KerrLy v. EARL.

Action for goods sold and delivered—Sale of
liquors to persons accustomed to sell with-
out license— Pleading-—Evidence.

This was a special case submitted by an
arbitrator for the opinion of the Court,
under the terms of an order of reference,
by consent of the parties.

The action was on the common counts
for goods sold and delivered, to which,
amongst other pleas pleaded, was the fol-
lowing one, allowed to be added by the
arbitrator : that as to so much of the plain-
tif’s declaration as is for iutoxicating
liquors furnished after the month of Au-
gust, 1876, the defendant says that he was
‘ not the holder of a license authorizing him
to sell spirituous and malt liquors, but was
accustomed to sell and did sell such liquors
without license ; and the plaintiff, well
knowing that the defendant was so selling
illegally, and with the intention of aiding
and enabling the defendant to carry on such
illegal traffic as aforesaid, sold to the de-
fendant large quantities of spirituous and
malt liquors, which liguors are part of the
goods for the price of which the plaintiff
seeks to recover in this action. The arbi-
trator found, that subsequent to such
month of August, while defendant was not
the holder of such license, but was accus-
tomed to and did sell such liquors with-
out license, the plaintiff knowing that the
defendant was so accustomed to sell such
liquors without license, sold to the defen-

dant intoXicating liquors to the value of
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$224.65, which said amount formed part of
the plaintifP’s claim.

‘Held, by CaMERON, J., that the defence
failed : that the plea was bad, in thal it did
Dot aver that the defendant was not one
Of the class of persons authorized to sell
liquors without license, to wit, a druggist,
Who, under certain restrictions, may so sell ;
While the facts found did not go even so
ff“‘ as the plea, as it was not found that the
!“luors were to be sold by defendant, but
% may have been merely for his own con-
Sumption.

C. Dwrand, for the plaintiff.

Winchester, for the defendant.

MarcH 4.

Tag Ontario Copper LienTNING Rop
CoMPANY v. HEWITT.

Insolvemy—Composition sbtained by fraud—
Action for deceit— Sufficiency— Pleading.

. A declaration alleged that defendant was
Indebted to plaintiffs in a large sum of
m‘?ney, to wit, etc., besides the costs of a
8uit to recover same, and defendant fraudu-
®ntly represented to plaintiffs that he was
:nsolf'ent, and unable, by reason of the in-
uﬁiclency‘,of his assets, to pay said indebt-
Ness in full, and by so representing in-
s::ed plair}tiffs to take a composition in re-
enzt of said debt and costs, whereas de-
dant was rot insolvent, etc., whereby
Plaintiffy 1ost the difference, ete., and were

Pt to costs in arranging the composition.
je(gdd by Cameron, J s that it was no ob-
av"":}ll to the declaration that it did not
vent bat defer'xda.nt knew he was not insol-
o b ; feca.use it charged the representation
was bl‘audulent ; but that the declaration
for ad because no damage was shewn ;
if the plaintiffs were induced to take a
oex:s 8um through the defendant’s fraud the
P f‘nf’-l cause of action still existed and
a }“tlffs could proceed with their former

ctlon_
B. B. Oster, Q.C., for the plaintiffs.
. ‘Spe‘nce'r, for the defendant.

IN BANCO, HILARY TERM.
MarcH 7. )

CHURCEILL V. DENHAM
Replevin Bond—Delay in proceeding—
Damages.

In an action for breach of a replevin
bond for not prosecuting the replevin suit
without delay, the plaintiff at the trial was
awarded, as damages, the amount of the
rent distrained for. On motion in term on
the defendants undertaking to bring the
replevin suit down to trial at the next assizes,
the damages were reduced to a nominal sum.

J. A. Proctor, for the plaintiff.

J. B. Clarke, for the defendant.

Tre Grear WESTERN RAILWAY COMPANY
v. HopesoN.
Replevin— Property_passing— Warehouse re-
ceipt, Validity of.

This was an action of replevin to try the
question of the property in a quantity of
pork and lard, the produce of certain hogs
which had been taken out of the possession
of the plaintiffs who were holding the same
to the order of a firm in Chicago.

Held on the evidence set out in the case
that the property had never passed out of
the plaintiffs, and that they were therefore
entitled to maintain the action.

A question was also raised as to the effect
of a warehouse receipt given by a firm of
packers and curers of pork, which, under
the circumstances of this case, was held to
be invalid.

Robinson, Q. C., for the plaintiff.

McMahon, Q. C., for the defendant.

McQuEEN v. PHENIX MUTUAL INSURANCE
CoMPANY.

Insurance— Interim receipt—Necessity of en-
dorsment thereon of asignment of property
—Releases.

An interim receipt on a stock of goods was
made, subject to the conditions of the de-
fendant’s printed form of policy then in use,
one of which conditions was that, ““if the
property insured is assigned without written
permission endorsed thereon by the agent of
the company, duly authorized for such pur-
pose, the policy shall hereby become void.”
After the insurance was effected, the plain-
tiff assigned the insured property to one M.
in trust for the plaintifi’s creditors. The
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policy did not issue until after the fire. It
appeared that when the assignment was
made the defendant’s agent was expressly
notified thereof, and assented thereto, and
stated that no notice to the company was
necessary.

Held, that under the above condition, such
endorsation should be made on the interim
receipt; but that the agent, as he had the
power to do, had waived it.

In an action on the policy, the plaintiff
alleged that, after the payment of the credi-
tors’ claims, there would be a surplus com-
ing to him, and he sued for the amount of
the policy in trust for the creditors as for
himself individually.

Held, that on producing releases from all
the necessary parties of their claims, the
plaintiff was to have judgment entered in
his favour.

Robinson, Q.C., for the plaintiff.

Foster and J. B. Clarke, for the defendant

BrrrroNn v. KN16HT.

Lease to husband and wife for life— Accept-
ance by wife— Evidence.

8. 8., the owner of certain land, arranged
with his son T. 8. to convey the land to him
in consideration of the payment by him of
certain moneys for S. 8., and his forthwith
reconveying the same to S. 8. and his wife
for their natural lives. The conveyance to
the son, and his reconveyance of the life
estate to S. 8. and his wife was respectively
executed. Subsequently S. 8. and T. S.
executed a mortgage of the land to the
plaintiff, and after 8. 8.’s death the plain-
tiff brought ejectment against the widow of
8. 8. and two other defendants, her tenants.
It was argued that the arrangement was
never carried out, and that it was repudi-
ated by the wife, and that she refused to
accept the life estate.

Held, that the evidence shewed that the
arrangement had been perfected, and that,
even if a repudiation by the wife during her
husband’s lifetime would have any effect,
the evidence failed to establish it ; and that
on the husbang’s death she asserted her
right to the life lease, and now defends un-
der it.

Held, therefore, that the plaintiff could
not recover.

Osler, for the plaintiff,

McMichael, Q.C., for the defendant.

Brack v. COLEMAN.

Excessive distress—Special damage—Married
women—Separate property.—C. 8. U. C.,
ch. 73, sec. 2.

Held, that there may be a recovery in an
action for an excessive distress without
proof of special damage.

Queere, whether.C. 8. U. C. ch. 73, sec. 2,
applies to property acquired by a married
woman after the 4th May, 1859, who was
married prior thereto.

J. E. Macdougall, for the plaintiff.

J. E. Rose, for the defendant.

McCARTHY v. ARBUCKLE.

Identity of deed—Conveyance after marriage
in pursuance of prior parol agreement-—
Sufficiency of—Registry Act, 1865, sec. 62
—Construction of—Lien for improvements.
In an action of ejectment, the plaintiff

claimed under a deed from the patentee of
the Crown to his father. The deed was not
produced at the trial, but it was held that
the evidence, set out in this case, sufficient-
ly proved its existence and subsequent des-
truction by fire.

Where a deed of a wife’sland was made to
her husband after marriage, in pursuance
of a parol contract therefor entered into
prior to the marriage : Held, that this
would not constitute the husband a pur-
chaser for valuable consideration of such
land.

Per Garr, J. Since the Registry Act of
1865, 29 Vic., ch. 24, sec. 62, a person
claiming under an unregistered title from
the patentee of the Crown, must register his
title 80 a8 to protect himself against any
subsequent deed or mortgage made for val-
uable consideration.

In this case the defendant claimed #
lien for his improvements on the land.

Held, that the evidence shewed that st
the time the defendant made the improve-
ments, he did so under the belief that the
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land was his own, 8o as to entitle him to
such lien,

Snelling, for the plaintiff.
MeMichael, Q.C., for the defendant.

DENMARK v, MoCoNaGHY.

Case commenced with jury—Right to con-
tinue without jury—Title by possession—
Evidence of—Trespass.

Where the trial of a cause begins and is
entered into with or without a jury, it must

finished in that manner, unless the
°11&nge in that mode of trial is made by con-
8ent of parties,

In an action of trespass to land, in which
the plaintiff claimed, under the paper title,
and the defendant by possession, after the
t"lfﬂ of the case had been entered into with
& jury, the learned Judge ordered the jury
t°' be discharged, and then tried the case
Without a jury ; and the counsel for the
Parties, though objecting to the change,
¢ntinued to act without further objection.

Hled, that the learned Judge had no au-
thority to discharge the jury, but that by

© counsel continuing to act in the case,
the objection had been waived.

; On the merits, the verdict was entered

. the defendants, the Court heing of opin-

'n that the possessory title had been

Provegq,

Robinson, Q.C., for the plaintiff.

Ferguson, Q.C., for the defendants.

TurFrs v. MOTTASHED.
Goods— Property passing— Replevin.

T. delivered certain articles to C. on the
n:tmﬂ Of a gpecial contract contained in four
©8 signed by C., which were similar in
o™ and as follows : ¢ For value received,
Ovember 1, 1877, after date, we promise
lidpay to the order of T. $81.67. The con-
€ration of this and the other notes is one
Artic apparatus, &c., which we have received
an d"“d T. Nevertheless, it is understood
to agreed between us and T. that the title
the above mentioned property does not

%8 10 us, and that until all such notes are
Paiq f‘he title to the aforesaid property shall
in said T., who shall have the right

in case of nonpayment at maturity, of either
of said notes without process of law, to en-
ter and retake and may re-enter and retake
immediate posseasion of the said property
wherever il may be, and resume the same.
Payable at the Bank of Montreal here, &c.”
It appeared that C., without payment of the
notes, sold the articles to the defendant,
who was not aware when he bought that T.
had any claim on them, but,on subsequently
discovering it, offered to make a new bar-
gain with T., but none was made. There
was no demand and refusal of the articles.
T. brought replevin, to which the defend-
ant pleaded, (1) non cepit, and (2) that the
goods were the defendant’s and not the
plaintiff’s.

Held, that there must_be a verdict for the
defendant on the first issue, for that the
goods came lawfully into the defendant’s
possession, so that without a demand and re-
fusal trespass and trover would not lie, and,
therefore, replevin ; but that the plaintiff
was entitled to a verdict on the second issus,
as under the terms of the notes, the property
in the articles was in the plaintiff.

Dougall (of Belleville), for the plaintiff.

Burdett, for the defendant.

CoNSOLIDATED BANK v. HENDERSON.

Husband and wife—Note made by wife to
husband—Endorsement by husband to
plaintiffs for value—Liability of wife's
separate estate.

A married woman, married after 2nd
March, 1872, made a promissory note to her
husband for his accommodation, which the
husband endorsed for value to the plaintiffs.
It was admitted that the wife had separa'te
estate, and that she made the contract in
reference thereto.

Held, that the plaintiffs were entitled to
recover judgment against such separate
estate. .

Semble, per WILSON, C. J., that the judg-

ment is not limited to the separate estate,

but may be recovered against the married
woman personally.

R. Martin, Q.C., for the plaintiffs.

Mackelcan, Q.C., for the defendant.
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McGUGAN v. MANUFACTURERS', &c.
Mvuruar Ins. Co.

Insurance—Incumbrances— Assessment— A c-
ceptance of note in payment of.

In an application for insurance on a saw
mill, in answer to the question as the in-
cumbrances, the applicant answered that
the property was mortgaged to $500. It ap-
peared that there was an additional mort-
gage thereon of $1,000, and that this appli-
cation was one of three applications for
insurance in the defendant’s company, made
at the same time and constituting one trans-
action, from which other applications the
company were expressly informed of the ex-
istence of the mortgage in question.

Held, that under these circumstances the
applicant could not be said to have omitted
to have made known the existence of the
mortgage in question.

For an assessment made on the insured’s
premium note, he gave defendants a note of
himself and another person, which, it was
contended, was accepted by the company in
payment of such assessment, but held that
the evidence shewed that the note was so
received, but merely as a suspension of the
debt during its currency.

Coyne (St. Thomas), for the plaintitf.

Ferguson, Q.C., for the defendants.

MiLLer v. Rep. )
Insolvency—Action to recover money paid
within thirty days of insolvency.

This was an action by plaintiff as assignee
in insolvency of ome A. to recover the
amount of two promissory notes made by
A., and paid by R. out of, as was alleged,
money belonging to the insolvent, within
thirty days before the insolvency, the de-
fendant then being a creditor of A. and
knowing his inability to pay his liabilities in
full. At the trial the learned Judyge found
that the money was money belonging to R.,
&c., and he entered a verdict for the plain-
tiff. On motion in term to enter the ver-
dict for the defendant, WiLson, C. J., was
of opinion that on the evidence the verdict
was right, and should not be disturbed,
while Garr, J., was of opinion that the evi-
dence shewed that"the money was paid by
R. under his personal undertaking to that

effect, and that the verdict, therefore, should

be entered for the defendant. The Court

being equally divided, the verdict stood.
Walker (of Hamilton), for the plaintiff.
Mackelcan, Q.C., for the defendant.

GavuTHIER V. CANADIAN Muruar Ixs. Co.

Insurance — Description — Warranty — La-
q-or sold on insured premvises.

In a policy. of insurance, certain premises
were described as a two-story brick build-
ing, &c., occupied as a tenement dwelling.
By a wmemorandum afterwards endorsed on
the policy, the building was allowed to be
““occupied as a refreshment room. No
liquor sold.” The policy was for a year, but
was renewed by a renewal recept issued un-
der sec. 32 of the Mutual Insurance Act.
The building was occupied by a tenant of
the plaintiff, and it was proved that liquor
was sold iu the building by the occupant,
but without the plaintifi’s knowledge or
consent.

Held, that on renewal the memorandum
became part of the description and binding
as insured as a warranty that no liquor
should be sold, and as liquor was sold the
policy was avoided.

Robinson, Q.C., for the plaintiff.

Mackelcan, Q.C., and Duff, for the de-
fendants.

SLY v. OTrAwAa AGRICULTURAL Ins. Co.
Insurance— Value of building— Misrepresen-

tation of material fact— Avoidance of

policy.

One of the statutory conditions endorsed
on a policy of insurance provided that, ** If
the person insuring his buildings shall cause
the same to be described otherwise than as
they really are, to the prejudice of the com-
pany, or shall misrepresent any circum-
stance which is material to be made known
to the company in order to enable them to
judge of the risk they undertake, such in-
surance shall be of no force in respect of
the property in regard to which the misre-
presentation is made.”

In the application for insurance in this
case, the plaintiff stated that the estimated
cash value of the building offered for insur-
ance was $900, and obtained an insurance
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?hereon of $600. The jury found the build-
Ings to be only worth $450.

Held, that the value of the buildings was
a fact material to be made known to the de-
f*.mdants, and there being a misrepresenta-
tion of such fact, the insurance was avoided.

Smythe (Kingston), for the plaintiff.

J. K. Kerr, Q.C., for the defendants.

RyAN v. RyaN,

Statute of limitations—Possession as care-
taker or agent—Subsequent entry of owner
—evidence.

The plaintiff’s father, who lived in the
TOWnship of Tecumseth, owned a block of
200 acres of land, consisting respectively of
I:Ot 1 in the 13th and 14th concessions of the
10Wnship of Wellesley. In 1848, the father
having offered plaintiff his choice of 100
acres of the block if he would live thereon
and take care of the rest of the block, the
Plaintiff selected the south half of Lot 1 in
Fhe 13th concession, and lived thereon tak-
Ing care of the rest of the block. In No-
Vember, 1864, he sold his 100 acres, and in
December following, having to give up pos-
Session to the purchaser, moved on to the
Rorth half of this Lot 1, where he has re-
Sided ever since. In J anuary, 1877, the

father died, having by his will devised the.

Rorth half of this north half to thedefendant,
&other son, and the south half of the sane
n°‘rt}l half to the plaintiff. The defendant,
Claiming this south of the north half un-
or the devise to him, entered upon it,
:’il?re‘upon the plaintiff brought trespass,
Iming that he had acquired the title
lhe!’eto by possession. At the trial the
‘®arned judge found that plaintiff entered
“ft") Possession and so continued merely as
18 father’s caretaker or agent, and he en-
tered a verdict for the defendant. He also
:e'}\arked, without finding thereon, on
d“dence given of an entry on the land by
efondant as his father's agent within the
t‘;‘: 8even years, whereby it was contended
% & new starting point for the statute had

N created.

‘0 motion to enter the verdict for the
Plalntiﬁ;

Per Wison, C. J.—The evidence showed

t " . ..
hat plaintif was in possession, claiming ad-

versely to and not as his father’s caretaker
or agent, and that the subsequent entry was
not proved.

Per Gavr, J.—The evidence established
the subsequent entry ; and semble plaintiff’s
possession was merely as caretaker or agent.

The court being equally divided, the rule
dropped, and the verdict stood, but the
rule was directed to be discharged to enable
the case to be appealed if allowed.

Ward Bowlby (Berlin) for the plaintiff.

McCarthy, Q. C., and King (Berlin) for
the defendant.

VACATION COURT.
MarcH 14.

StoNk v. KNapP.
Husband and wife—Action for deceit—Plea
of coverture—Sufficiency of.

A declaration charged that the defendant,
the wife of Solomon Knapp, by falsely and
frandulently representing to the plaintiff
that she was authorized by her husband to
order certain goods for the wedding outfit of
his daughter Charlotte, and to pledge his
credit therefor, induced the plaintiff to fur-
nish the goods and charge the same to
the husband; that in fact she had
no such authority, and the husband being
sued therefor denied his liability; and after
verdict and judgment of the County Court
for the plaintiff, the judgment was finally
entered for the husband by the court of ap-
peal. The plaintiff claimed as damages the
value of his goods and his costs.

Plea—That the defendant during all that
time was and is wife of Solomon Knapp.

Held, on demurrer, plea good.

Bethune, Q. C., for the plaintiff.

H. J. Scott for the defendant.

CANADA REPORTS.

-

ONTARIO.

COURT OF APPEAL.

(Reported for the LaW JourNawL by F. LEFROY, Barrister.
Goygau v. GREAT WESTERN R’y. Co.

ice — A to Supreme Court—Time—38
Practice — Appeal ) ° s, 25, %, 25.

Where the 30 days allowed for appealing from
the Court of Appeal by 38 Vict. ch. 11, sec. 25,
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expired on a Sunday, without an order having
been made allowing the appeal : Held, that this
does not give the party wishing to appeal, the
following day to procure his order, nor is it a
‘‘specisl circumstance” under sec. 26.

[January 29, 1879.—Burton, J.

Judgment in the above matter was given
in the Court of Appeal, on Friday, Decem-
ber 6th, 1878, reversing the decree of the
Court below, and dismissing the plaintiff’s
bill with costs. On Saturday, January 4th,
1879, the plaintiff filed security with the
Registrar of the Court of Appeal, and on
the same day served notice of filing it and
of motion for allowance of the Appeal to
the Supreme Court, returnable on Monday,
January 6th. The motion was on that day
enlarged at the request of the defendants.

W. Barwick, for the plaintiff, now moved
for an order for allowance of plaintiff’s
appeal to the Supreme Court, the security
required by 38 Vict. ¢, 11, sec. 31, having
been filed.

H. C(Cassels, contra: The Court has no
jurisdiction to entertain the application.
By sec. 25 of the Supreme Court Act (38
Vict. ¢. 11), the appeal must be within 30
days from the pronouncing of the judgment
appealed from, aud by sec. 28 the mode of
bringing an appeal is laid down to be—
‘‘ That the party desiring so to appeal shall,
within the time hereinbefore limited in the
case, have given the security required, and
obtained the allowance of the appeal.”
Here the 30 days expired on Sunday (Janu-
ary b6th), without an order having been
made allowing the appeal. No special cir-
cumstances are shewn to warrant an order
allowing the appeal after 30 days, under
sec. 26 of said Act.

W. Barwick, in reply: The last of the 30
days being a Sunday the plaintiff has the
next day for complying with the Act, and
motion to have the appeal allowed was on
that day brought on and enlarged at the
defendant’s request, and therefore this
motion must now be treated as if held on
that day. This appeal should be allowed
under sec. 26.

BurroN, J., after conferring with the
other Judges, held the last of the 30 days
limited by sec. 257of the Supreme Court
Act for the allowance of the jappeal being a

Sunday did not give the plaintiff the follow-
ing day to procure his appeal to beallowed,
and is not a special circumstance warrant-
ing an order enlarging the time for such
allowance under sec. 26 of the Act.

Motion dismissed with costs.

COURT OF CHANCERY.

(Reported for Tar Law JourwNaL, by F. Lerrov, Bar-
. rister-at-Law.

CHAMBERS.

Re Forbp.

Surviving executor —Power to sell— Case stated
under Vendor and Purchaser Act.

‘Where a testator devised lot A, ¢* with power
to the executors herein mentioned, to sell and
invest the proceeds,” the devisee to receive the
interest during his life, and after his death pro-
ceeds to be divided among the testator’s family,
—and also devised lot B, subject to a condition
that ‘*if the executors think best, and if his
mother agree to it, they may sell the said pro-
perty,” and after payment of debts, divide the
balance among the testator’s family ; and in the
clause appointing the executors, the words * to
see my will carried into effect” were added :
Held, as to lot A, the surviving executor could
make a good title in it to the purchaser, but as
to lot B, by the death of the mother the power
to sell is gone.

{Proudfoot, V.C., Jan. 20, 1879.

This was a case stated under the Vendor
and Purchaser Act, R.S.0., c. 109, sec. 3,
by petition of Thomas 8. Ford. The facts
of the case fully appear in the judgment of
the learned Vice-Chancellor.

C. Moss, for vendors, asked for construc-
tion of the will of William Ford, and cited
Lane v. Debenham, 11 Hare, 188 ; Lewin
on Trusts, 319 ; Chance on Powers ; Far-
well on Powers, 373 ; Brassey v. Chambers,
16 Beav. 231,4 De G. M. & G. 528, and
cases there cited.

Boyd, Q.C., contra.

Prouproor, V.C. — William Ford died
on the 2nd Dec., 1870, having first duly
made his will, containing, amongst others,
the following dispositions : ““ I hereby give
and devise to my son William, during his
life, the use of the east half of the west half
of lot No. 28 in the 6th Con. of the Town-
ship of Moore, with power to the executors
herein mentioned to sell the said parcel of



April, 1879,)

CANADA LAW JOURNAL.

[Vor. XV,, N.8.—109

Chan. Ch.)

RE Forp.

[Chan. Ch.

lfnd and invest the proceeds, my son Wil-
liam to receive the interest during his life,
and after his death said proceeds to be
equally divided among my family or their
heirs | I leave and bequeath to
my son Thomas S. Ford the south-west part
of lot No. 26, Front concession, in the said
T?Wnshjp of Moore, containing 3 acres,
With the buildings and appurtenances
thereon, with all my personal property, in
tonsideration of money advanced by him to
e, said notes which he holds or may hold
bearing interest at the rate of 10 per cent.
p.er annum, with the following counditions,
Viz., he is to support his mother during her
h_fe, and if the executors think best, and if
his mother agree to it, they may sell the
8aid property, real and personal, and if the
Proceeds are more than satisfy just claims,
the balance to be equally divided among
my family or their heirs within one year
after his mother’s death, and I bequeath
My son, the said Thomas S. Ford, in conse-
Quence of the responsibility devolved on
h_lnl in supporting his mother, that in any
division of property that may be, he is to

ave two shares, and be allowed what is
Teagonable for supporting his mother, the
®Xecutors o take care of minor’s shares
“n.til they are of age. And I hereby ap-
Point and constitute my son, Thomas S.
Ford, and my son-in-law, Richard Thomas,
tl.xe 8ole executors to see this my will car-
Ted into effect.”

Both executors proved the will in Jan.,
1871. The widow died before the date of
%ale after-mentioned, and Willism Ford,
the son named in the will, pre-deceased the
testator,

In May, 1877, Thomas . Ford sold the
W‘d? mentioned above to John Hyde and

Uliam Catheart—an abstract of title has

en furnished—the purchasers object to
the title that, under the will of William

ord, Thomas S. Ford has no power to sell
the firgy parcel—and that Thomas 8. Ford

8 ho power, either as executor or as de-
Visee, to gell the second parcel.

The petitioner prays that these objections
::‘ybe considered and adjudicated upon

Y the Court. It was conceded that these
QMestions might properly be presented for

......

the consideration of the Court under the
statute.

The first objection calls for a determina-
tion of the very much discussed question
whether the survivor of two executors can
exercise a power of sale given to the exe-
cutors. The power is given ‘ to the exe-
cutors herein mentioned,” and if a sale take
place, the executors are to invest the pro-
ceeds. The direction that William is to
receive the interest during his life, and
after his death the proceeds to be equally
divided among the family, appears to me to
be a direction that the executors are to pay
the interest to William during his life, and
then to divide the proceeds. The invest-
ment is to be made by them, and it would
presumably be made in their own names—
there is no direction how it is to be made,
but to enable the executors to preserve it
for division, it would more properly be in
their names than in others. And when s0
invested, the interest would require to be
received by William through them, and
the proceeds distributed to the family
through them after his death. ‘The clause
added to tho appointment of the executors,
“to see this my will carried into effect,”
geems to point to the same conclusion. If
this be the true construction of the will,
then it i8 not a bare power in the executors,
but a power coupled with an interest,
vested in them in the character of execu-
tors, and, therefore, attached in this will
to the office of executor. That it is given
¢to the executors herein named” is mot
equivalent to a power to them by name, in-
volving the idea of a personal trust. In
Brassey v. Chambers, 16 Beav. 231, 4 D.
M. & G. 528, the power was given “to my
executors hereinafter named,” which Lord
Romilly construed to mean thst it was
given to them nominatim, and not in their
capacity of executors, but the Lords Jus-
tices dissented from this opinion. I can-
not perceive an appreciable difference in
effect between giving the power to “the
executors herein named” and to “the
executors hereinafter named.” If in the
one case it indicates that it is conferred
upon them in their character of executors,
it must have the same effect in the other.
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The older books are full of cases on the
subject, which have been collected and
ocommented on by Lord St. Leonards in his
work on Powers, 7Tth ed., 143 et seq. He
says that at common law a naked authority
given to several cannot survive. Therefore,
if a man devise his lands to A for life, and
that, after his decease, the estate shall be
sold by the executors, naming them, as by
B and C, his executors, or by B and C, who
are not named executors—in that case, if
one of them die during the life of A, the
other cannot sell, because the words of the
testator would not be satisfied. But where
the words of the testater can be satisfied,
a court of law will relax the rule. There-
fore if three or more are appointed exe-
cutors, and the devise is that the estate
shall be sold by the executors generally,
the survivors may sell, because the plural
number of executors remains. In Howell
v. Barnes, Cro. Car. 382, 1 Jones, 352, pl. 3,
although it was holden that the executors
took an authority onmly, yet it was deter-
mined that the survivor could sell,—it was
not deemed necessary that the plural num-
ber should remain. Lord St. Leonards
then states that Mr. Hargrave has endea-
voured to establish that where the poweris
given to executors, or to persons nominatim
in that character, the survivor may sell, as
the power is given to them ratione officii ;
and as the office survives, by parity of
reason the authority shall also survive, N.
(2), Co. Litt. 113a, and adds, that the libe-
rality of modern times will probably induce
the courts to hold that in every case where
the power is given to executors, as the
office survives 8o may the power.

The conclusion he draws from the cases
(p. 146) is—(3.) That where the authority
is given to ‘ executors,” and the will does
not expressly point to a joint exercise of it,
even a single surviving executor may exe-
cute it ; but

(4.) That where the authority is given to
them nominatim, although in the character
of executors, yet it is at least doubtful
whether it will survive.

Mr. Williams, in his work on Executors
(6th ed., 892 et seq.) quotes this as being the
state of the law on the subject. Mr.

Chance, Powers (s. 6561 et seq.), criticises
the cases cited by Lord St. Leonards and
the conclusions deduced from them, and
(sec. 669) seems to leave the question just
as it had been left by him. Mr. Farwell,
Powers (p. 372), states Lord St. Leonards’
third conclusion, though not in the same
words, practically tu the same effect, adding
sed que.

Many other books might be referred to
for a more or less extended mention of the
subject, but adding nothing to the clearing
up of the uncertainty.

In the American Courts, numerous cases
have arisen involving this question. In
Putnam Free School v. Fisher, 30 Maine,
6526, 527, Shipley, C. J., said : ¢ Where an
estate is devised to executors co nomine in
trust, the devise is made to the official not
to the individual persons, and the whole
trust vests in those who accept it and be-
come executors of the will ; and when an
estate is so devised, or when the executors
have by the will a power to sell, coupled
with an interest in trust, a conveyance by
survivors, or by those alone who accept the
trust, will be good.”

In this view of the law I concur; it ap-
pears to me to be consonant to reason, is
supported by authority, by the opinions of
some of our ablesl writers, and is in accor-
dance with the latest English decisions,
Brassey v. Chambers, to which I have been
referred.

1 therefore hold that the surviving execu-
tor can make a good title in the first parcel
of land to the purchaser.

As to the second parcel, it is very difficult
to agcertain what the testator’s real meaning
was. He appears to devise the land and
personal property to Thomas S, Ford, as a
payment for money advanced by him, and
in consideration of his supporting his
mother during his life,—and, then, he gives
his executors a power to sell the realty and
personalty with consent of the wife, and if
the proceeds are more .than satisfy jus
claims, the balance to be equally divided
among his family, and in that case Thomas
was to have a double share. There wasa no
previous devise of personalty, and no men-
tion made of debts—probably he intended
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this power to be exercised in case it should
necessary to sell to pay debts,—just
claims. However that may be, it seemsclear
that Thomastakes a fee. That, by the death
of the mother, the power of sale could not
be exercised, as it required to be with her
Sonsent. The cases are collected by Mr.
Chance (Powers, sec. 727, et seq.), and by
Mr. Farwell (Powers, p. 117), and the rule
Seems to be that “ If a power is given, to
executed with the consent of one or more
Persons, and that one, or any one of the
others, dies, the power is gone.” Franklyn’s
¢ase, Moore, 61, pl. 172. The power of sale
8ven by the will here became extinct on
the death of the mother without having
given her consent. Any sale now will be
Made in exercise of the right of ownership
that Thomas possesses. The conditions
Wentioned in the will upon which Thomas
took the estate, were to support the mother,
nd to sell with her consent. He has sup-
Ported his mother, and the other condition
ceased ; there remains, therefore, theright
of ownership.
I think that Thomas 8. Ford as devisee
of this second parcel can make a good title
to the purchaser. ’

——

OROSSMAN V. SHEARS ET AL.

“4pveal— Payment of money paid in in liew of bond
—R.8.0. c. 38, sec. 27, subs. 4—ib. sec. 31.
Where a party appealed and paid into Court
¢ amount of costs taxed to a defendant in the
urt below, in lieu of giving a bond, and the
APpeal was allowed with costs, costs of the Court
0111;;:; being reserved, Held, party appealing was
N ed to order for payment out of money so
d jn, notwithstanding Defendant had given

Rotice of appeal to Supreme Court.

{Mr. Stephens~—Jan 29, 1879.
In this case a decres was made dismissing
tlfe bill ag against one Irish, a defendant,
¥ith costs, The plaintiff appealed and paid
mf"’ Court the amount of costs taxed to the
%id defendant in lieu of giving the bond
82 required by R. 8. O. c. 38, sec. 27, subs.
The appeal having been allowed with
©08ts (costs of the Court below being re-
?erVed until after the taking of the accounts
1 the Master’s Office )
out . D. Gamble, now moved for payment
to the plaintiff of the amount paid into

Court as aforesaid. He read the certificate-
of the Court of Appeal allowing the appeal,
and the order making the same an order
of this Court,

G. Morphy, contra. The defendants have
given notice of their intention to appeal to
the Supreme Court. By R.S. 0. c. 38, sec.
31, an appeal is only a step in thc cause,
therefore the plaintiff is not entitled to have
this money paid out until the appeal to the
Supreme Court is dismissed. Besides by
the judgment of the Court of Appeal, the
question of the costs of the Court below is
reserved.

Gamble, in reply: The money was paid
into Court in lieu of giving the bond
required by the Appeal Act. Now, if that
bond had been given, the plaintiff having
succeeded in the appeal, the condition of
the bond would have been now fulfilled,
and even if the defendants should succeed
in this appeal to the Supreme Court, they
could not have recovered on the bond. The
defendant Irish, is not now entitled to be
paid his costs, the guestion of the costs.
having been reserved until after the taking
of the accounts in the Master’s Office. Con-
sequently, the plaintiff has as much right to
ask security as against Irish, as Irish has
to ask it as against him. He cited Lindsay
Pet. Co. v. Hurd, 3 Chy. Ch. 16, and the
judgment of Spragge, C. in Billington v.
Prov. Ins. Co. not yet reported, and referred
to R.S.0. ¢c. 38, sec. 27, subs.4.

The REFEREE granted the order with
costs.

St. MicHAEL'S COLLEGE v. MERRICEK.
Appeal from certificate of taxation—Proper time
Jfor appealing.

Where costs have been taxed and the nmox.mt
entered in an order, an appeal from the taxation
must be disposed of before the issue of the order,

otherwise it is too late.
[Blake, V. C.—Feb. 24, 1879,

The plaintiffs appealed from the certifi-
cate of taxation of the costs of one of the
defendants. The judge’s order directing
payment by the plaintiffs of the said costs
as taxed had been issued.

Bain, for the defendant. The appeal
should have been brought before the final
issue of the_order, which would on proper
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application have been delayed for that pur-
pose. The present application must of
necessity be in the nature of a rehearing of
the original order, otherwise two inconsist.
ent orders would stand.

Donevan, conira.

BraAkE, V. C.,sustained the objection and
dismissed the appeal holding as above.

Appeal dismissed.

MASTER'S OFFICE.

McDEARMID v. McDEARMID.

Conveyancing — Release of dower to tenants in
Common— A ccrual.
Where a widow purported to release ““ All my
dower. . . in, to, out of all that certain .
lot” to two of more tenants in common, Held:
{1) her dower was gone in the whole lot ; (2) there
was no accrual in favour of the other tenants in

common,
[Mr. Taylor.—Dec. 9, 1878,

This was & partition suit. The widow
claimed dower,and the question arose in the
Master’s Office as to what was the legal effect
of a certain quit claim deed, dated January
8, 1869, by which J. McD., the widow, re-
leased as follows : ‘I . quit claim
unto the said Donald McD. and Malcolm
McD. their heirs executors and administra-
tors all my dower or right or title to dower
and arrearages of dower which I now have
or can or may hereafter have or claim in to
out of all that certain parcel or tract of
land and premises containing

« .+ 200 acres . and being com-
posed of lot 31.” Besides Donald and Mal-
colm there were four other persons entitled
to shares in the land, subject to J. McD.’s
right of dower, as tenants in common.
Malcolm’s interest had become vested in
one Currie, and there had heen divers cross
conveyances between the parties.

Foster, for plaintiff : The widow cannot
claim against the persons to whom she re-
leased. They were tenants in common, and
have undivided shares ; therefore her dower
is gone in the whole. Or, if her claim is
merely right of action, it is gone, and the
result is the same. Donald has parted with
his interest, and his grantee has a right to
share in the dower:-

Seton Gordon, for Currie : Dower can be

assigned in equity, though not in law. The
release does not speak of releasing the
shares of the grantees, but all dower. A
release to some tenants in common accrues
to the benefit of all,

Hoyles, for Malcolm : The parties here
are not joint-tenants, but only tenants in
common, therefore there is no such accrual.
Donald and Malcolm can claim to have the
dower assigned to them. A stranger could
have done 80, therefore so can they. They
are strangers to the estates of the other
tenants in common. The quit claim deed
is sufficient to pass a fee. He cited various
authorities. ’

Foster, in reply : If Malcolm as assignee
make a claim, and some of the parties were
ready to assign to the widow her portion,
out of what part of the land would she take
it, the shares being undivided ?

THE Master : In my opinion, the effect
of the release and quit claim deed of Jan.
8th, 1869, executed by J. McD., was to give
her two sons, Donald and Malcolm, all her
right to dower in the 200 acre lot. Then
Donald conveyed to Malcolm all his interest
in the east half, and Malcolm conveyed to
Donald all his interest in the west half, so
that Malcolm then owned his mother's life
estate as doweress on the east half, and he
was also entitled, subject to that life estate,
to 2-11ths, and Donald had the same inter-
est in the west half. By several mesne con-
veyances the interest Malcolm had in the
east half is now vested in Currie, who is
entitled thereto, including the widow's
dower in that half, and to the shares which
he has acquired from some of the other
members of the family. The interest Donald
had in the west half is now vested in Mal-
colm, who is similarly entitled.

Darivg v. DaruiNG : Re Rossas’ claim.
Practice—Addminisiration suit—Impeaching an
instrument in the M.O. for fraud—Practice in

such cases—G. 0. 60.

Held, (1) An instrument may be impeached in
the Master’s Office for fraud, where the question
legitimately emerges during a reference. (2) This
may be done, though an executor be thereby
delayed in passing his accounts, where the ques-
tion raised affects the accounts, and where, more-
over, the executor is charged with participation
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inthe. fraud. (3) This may be done where the
Question of fraud is raised by persons served
With copy of decree under G. O. 60,
. [Mr. Taylor—Nov. 19, 1878.

foll‘lrhm' was an administration suit, and the

OWing matter came up upon the pro-
ceedings in the Master’s Office on the ac-
%?nts of the executor, W. Darling. The
met concerned the payment of a certain
ogacy and annuity under the will to
Madame Rosss, a lady resident in Naples,
to YVhich legacy and annuity she had filed a
°la}m. The executor contended that by a
Written instrument signed in 1859 Madame

- had renounced all benefits under the
Will on condition of receiving thirty ducats
a month for life, and he said that the re-
Mainder of the said annuity had been paid
to or expended for the benefit of one Her-

rt Darling, who by the will was to receive
the corpus of the annuity after death of

adame R.

Bethune, Q.C., asked that Madame R. be
Made a party and proposed to impeach the
Settlement of 1859 on grounds of fraud and
Wistake,

Bain, contra, contended that an instru-
Ment cannot be impeached on grounds of
fraud in the Master’s Office.

Th.e MasTER ruled that the question can
. ul‘v;ls‘ed in the Master’s Office. McDonald
onr tﬂ?ht, 12 Gr. 562, is directly in point.
it his purpose a statement should be filed
!ett;ng out. tlfe grounds upon which the
a “ement is impeached. It can then be

ecided whether the proceeding should be
ﬁ;?;o“d of here or a bill directed to be

——

A statement having been filed, the latter
qu"'\“’lon came up for decision.
th:;am (1) Onus rests on claimant to show
ang the executor can be called upon to
P Wer her claim. (2) The executor is not
!‘ect}y interested. The chief question
not bels one of accounting, and he should
sott] harassed by proceedings to set this
ement agide. (3) Herbert and Madame
00', though they have appeared and have
Msented to be bound by the Decree as
- °ugh served under G. O. 60, are not par-
for all purposes. (4) This is going

er than McDonald v. Wright. (5)

There has been more than twenty years’
delay. (6) Fraud should be raised before
the Court, not in Master's Office. (7) A
commission to Italy should be necessary.

Moss, contra. (1) The executor repre-
sents all parties. (2) He is directly inter-
ested, and it was he who instigated the
settlement. (3) Whenever any objection
arises incidentally the Master has to dispose
of it : Buckland v. Rose, 7 Gr. 440, Dewar
v. Sparling, 18 Gr. 633, Kersten v. Tane,
22 Gr. 547. There is no reason against
the Master proceeding. (4) Here the
claimant, Madame R., has been brought
in, and the Master mustasceriain the rights
of the parties and of the claimant if she has
any. (5) If the arrangement is for the
benefit of the estate, the executor is bound
to contest the claim now made, and the
Master cannot cast the matter on the
Court.

Bain, in reply. The executor does not
represent Herbert, who alone gets the bene-
fit of what Madame R. gave up; and sohe
has no interest, and this suit should not be
left hanging over him. If the Master finds
Madame R. entitled to anything it can only
be thirty ducats s month until the release
is set aside.

Tae Master held that, although it was
necessary to consider and decide upon the
agreement of 1859, this was no reason for
refusing to entertain the claim of Madame
R. He said :—¢ There may be cases when
on a question raised in the Master’s Office
it would be proper for the Master to say &
Bill must be filed and the question disposed
of by the Court, but such cases must be
very rare indeed. No question is rai
here more important or more difficult than
the questions raised there every day. The
tendency of the practice and the object of
numerous general orders passed during late
years have been to extend the powers of
the Masters and to enable and indeed re-
quire them to diapose‘ of all matters which
legitimately emerge during the progress of
a reference pending before them. The
question raised here has done so. Under
the decree I am to take an account of the
dealings of the Defendant William Darling
with the estate of the testator. I have to
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ascertain what payments he has made and
whether these have been made to the proper
persons. I have also to enquire who are
the persons entitled to share in the real and
personal estate of the testator, and in what
proportions respectively. How can 1 make
these enquiries and report on them to the
Court without entertaining and disposing
of the questions raised here ?

It is said, however, that William Darling
is here accounting for his dealings with the
estate, and that he should not be delayed
or hampered in doing so by this contention
which is really one between two of the
parties Interested, and not between the ex-
ecutor and any other parties.

There may be cases in which an executor
may be entitled to say that the passing of
his accounts should not wait until all the
questions arising in the suit are disposed of,
and may claim to have a special report nade
a8 to the matters in which he is interested.

Here, however, he seems to have an in-
terest in the question raised, upon the dis-
position of which his accounts may depend.
The claimant by the agreement, the validity
of which is now questioned, gave up out of
the £100 to which she was duly entitled
the sum of £25 in favour of Herbert Dar-
ling, and of the remaining £75 she gave up
all but twenty ducats, or, in the event of
her marrying, thirty ducats a-month to the
executor, to make such use of it as he
should in his conscience think most in ac-
cordance with the intention of the testator.

Besides, she alleges that it was the ex-
ecutor who formed the design of depriving
her of the benefits conferred upon her by
the will, and that he procured his father
William Darling the elder to induce her to
forego this; and that William Darling the
eldor was, in fact, only the agent of the
executor, and as such, made the representa-
tions and statements by which she was de-
ceived and induced to make the agreement
which she did.

The claimant may or she may not be able
to prove these allegations. She may be
unable to shew that any imposition was
practised upon her, or any undue influence
used ; but, in the meantime, the claim as
presented is such as to call for an answer
from the executor.

The objection that neither the claimant
nor Herbert Darling are parties to the suit
is not a reason for refusing to entertain the
claim, or requiring a bill to be filed. They
are both persons who should be served
under G. O. 60, and both have, without
being served, appeared by their solicitors,
waived service of process, and consented to
be bound by the decree as if served.

That the persons to whom G. O. 60 ap-
plies are not now, as formerly, made parties
in the first instance, is, as I understand it,
simply to lessen the costs. Such persons,
when they have been served, may, under
the terms of the otrder, upon notice to the
plaintiff, attend the proceedings under the
decree, although they may not in every case
get allowed the costs of doing so.

Now, for what purpose are they allowed
to attend the proceedings under the decree
if not to watch them, and take part in them,
and to raise any questions necessary for
protecting their interests, or securing their
rights? Here thc claimant is before the
Court, the question raised is one which
materially affects her interest, and I am
bound to entertain and dispose of it.

The defendants, William Darling and
Herbert Darling, should therefore file such
statement or answer to the-claim as they
may be advised within a limited time. For
this purpose, I think, twenty-one days
should be sufficient.

IN THE COUNTY COURT OF THE
COUNTY OF SIMCOE.

O’NEILL v. SMALL and SHERIFF.

Chattet Mortgage.

Where the payments to be made on a chattel
mortgage extend over & year from its date, it is
void ag contrary to the policy of the Act respect-
ing Chattel Mortgages.

{Jan. 11, 1879.—-Gowax, Co. J.

This was an interpleader issue. The
goods were seized under an execution, in
favour of the defendants, against one Elis-
abeth Sullivan, a daughter of the plaintiff.
The plaintiff’s claim was founded on a chat-
tel mortgage from Elizabeth Sullivan, dated
3rd January, 1878, and duly registered,
containing the proviso,that if the mortgagor



April, 1879,

CANADA LAW JOURNAL.

[VorL. XV., N.8.—115

Co. Ct.]

O’NEILL V. SMALL.

[Co. Ct.

?“d $440.00, with interest at 6 per cent.
Tom the 13th August, 1877, in quarterly
Payments in two years, from the 13th Aug-
ust, 1877, the instrument should be void.

5 The case was tried before His Honour

udge Gowan, without a jury, at the Dec-

°mb§r sittings of the County Court, at
e.

O'Sullivan, for the defendant, contended
that the mortgage was void, because : (1)
It was to run over two years and a half, in
:;ﬂpect of payment, which was contrary to

e policy of the Act ; inasmuch, as, by the

t, a mortgage is valid for only a year:
Beaty v. Fouwler, 10 U. C. R., 382. (2) This
Wortgage anticipated renewal, and yet re-
Bewal cannot be anticipated by a day. (3)

nder sec. 6 of the Act, mortgages are
Xpressly limited to & year, and a fortiori in
this case, where there was present indebt-

‘edne%, and no renewal was contemplated.
4) In sec. 2 there is language to show that
¢ Legislature contemplated the money
thmg ““due or accruing due ” at the time
¢ affidavit of the mortgage was made.

re 18 is before any reference was made to a

Mewal, and could only refer to the mort-
8ago money, ‘‘the sum mentioned in the
mortgage'n

m&rathy, for the plaintiff. (1) A chattel
to"tg&ge for over a year is perfectly valid
o Common Law, and this mortgage as
Ween, the parties could not be impeached.
by 1‘;011 an instrument is rendered invalid
act, e Act, it can only be by express en-
Went or clear implication. (2) This

a ttel mortgage, if within the Act at all, is
q“{“‘)l‘tgage within sec. 1. Everything re-
Wed by that and the following sections
mortd‘)ne"so that sec. 4 does not make the
gage invalid. The only other section
!e:"’tmg the validity of such mortgage is
an 10, but as the instrument has not run
(3{0;“‘,- that section could not make it void.
f it is urged that the chattel mortgage

ob Contemplates that no chattel mortgage
ow extend over a year—and sec. 6 (which,
'Wever, does not affect such a mortgage as
does certainly make a provision to

% effect, and (see Kough v. Price, 27

C.P. 309), then this instrument is quite
outside of the Act ; and if so, the Common
Law tules as to its construction must ob-
tain : Patterson v. Maughan, 39 U.C.R.
371, at p. 379.

The learned Judge thought the mortgage
void, on the grounds submitted, and enter-
ed a verdict in favour of the defendant.

In the following term,

Strathy, for plaintiff,moved for a rulenisi
to set aside the verdict for defendants, and
enter a verdict for the plaintiff.

Gowax, Co. J., in giving judgment, said
in substance :—As the point was a new
and important one, and as the intention is,
I understand, to take the case to the Court
of Appeal, it will save needless cost if I re-
fuse u rule nisi, which I do, for I still think
the objections taken at the trial good, and
that the mortgage is void ; what struck me
more particularly in the points put forward
on behalf of the defendant, contending that
the payment running for a period of two
years the mortgage was void under the
statute ; was that, as the security afforded
by the mortgage under the Act ‘¢ ceases to
be valid” at the end of a year from its
date, it could not at its inception be made
security for more than a year, though a
renewal} of the security (from year to year
it may be) is contemplated by the Act.
A renewal may be effected as provided,
but anticipation of that renewal is con-
trary to the policy of the law—it could
never have been intended by the Act that
a debtor should be able to lock up his chat-
tel property from year to year or for an
indefinite time. Sec. 6 relating to future
advances and promissory notes restricts to
a year for payment, and I quite think that
the restriction in sec. 6 was to bring the
security in conformity with the general
terms of the Act and make it an annual

security. Kl refused
‘used.
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IN RE LEAKE V. LAIDLAW—CORRESPONDENCE.

NOVA SOOTIA REPORTS.

.SUPERIOR COURT.

(Before DxsBAREES, McDoNALD, SurTH, and
‘WEBATHERES, J. J.)

IN RE LEAKE V. LArpLaw, INSOLVENTS.
Insolvent Act—Statute of Limitations.

A claim less than six years old at the date of
a writ of attachment is not barred by the Stat-
ute of Limitations because the six years expire
before the declaration of a dividend.

[Halifax, Jaun. 9, 1879.

In this cause, the claimant Yorke filed a
claim against John Leake, one of the part-
ners of the firm of Leake & Laidlaw, against
whom a writ of attachment had been issued
under the Insolvent Act of 1875. The
claim was collocated on the dividend sheet
of the partnership estate, and Chesley on
behalf of the claimant or his assignee ap-
plied to have a separate dividend sheet of
the private estate of John Leake prepared,
and that this claim should be placed upon
such separate dividend sheet. After this
the Inspectors objected to the claim in toto
on the ground, among others, that the
debt was barred by the Statute of Limita-
tions.

The Judge below (Judge Morse, of the
County Court, District No. 5) held, although
the debt was not barred by the Statute
at the time of the assignment, that it be-
came 8o before the declaration of the divi-
dend, and as there were no other private
claimants, he refused to order the prepara-
tion of a separate dividend sheet. From
this decision, and the two orders founded
upon it, an appeal was taken.

8. A. Chesley, for claimant, contended
that the assignee took possession of the
estate in trust for the creditors, and that
the Statute of Limitations did not run
against a trust ; that the claim, not being
barred by the Statute at the time of the
assignment, must be allowed to rank on the
estate, citing sec. 80 of the Insolvent Act of
of 1875, and 2 Glyma and Jameson, 46, and
330.

Motton, Q.C., contra, contended that the
Statute having commenced to run against
the claim, was not barred by the assignment,

o
and could not be suspended by any causes

other than those set out in the Statute of
Limitations itself, or expreas enactment in
the Insolvent Act.

C.A V.

DesBaRREs, J., delivered the judgment
of the Court.

In the matter before us yesterday, we
have all turned our attention to the ques-
tion raised, and, as the counsel must have
observed yesterday, there was a pretty
strong opinion among us that the Judge
had taken an erroneous view of the matter.
It is hardly to be wondered at that he
should have done so, not having had any
authorities to aspist him in forming his
judgment. The strong impression we had
yesterday has been confirmed by looking at
the cases since. We think it would be
monstrous if, in a case like this, a plea of
the Statute of Limitations could be set up,
and we are disposed to act upon our im-
pression, and decide accordingly.

CORRESPONDENCE.

Appointment of Q. C’s and J. P.’s,

To the Editor of CANADA LowW JOURNAL,

S1r,—No lawyer acquainted with the
subject of the Royal prerogative as con-
nected with the working of our present con-
stitution, can be surprised at the recent
utterances of the Supreme Court of Canada
on the attempted appointment of Queen’s
Counsel by the Local Governments. It is s
mystery to most of the profanum vulgus who
accept, it is to be hoped, with profound
reverence the ordinary deliverances of those
High Priests of Law who speak ex cathedrsa
in our Provincial Temple, how they ever
were brought to pronounce that the power
rested in both Dominion and local Gov-
ernments, and that an Act of the local
Legislature could avail to transfer a pre-
rogative like the appointment of Queen’s
Counsel from its royal source to an artificial
reservoir. If the authority to make such
appointments rests anywhere in Canada, it
can be nowhere else than with Her Majes-
ty’s directly commissioned representative,
the Governor-General. If any legislative
authority in this Dominion can deal with



Apri, 1879, ]

CANADA LAW JOURNAL.

[Vor. XV., N.8.—117

CORRESPONDENCE.

Matters appertaining to the exercise of the
Prerogative, it can only be the Parliament
°f_ which that exalted personage is a con-
't}tUBnt part. It does not follow that the
leutenant-Governor is not in some very
lmportant matters, and in a very dignified
%ense, the Representative of the Crown
Within the Province ; and that he may not

Ve his prerogatives, quasi royal ones,
%0me of them, in his subordinate sphere of
uthority. In minor matters, and more
limiteq spheres, Clerks of Courts, Sheriffs,
and other public officers, in a sense, repre-
%ent the Crown. Even the petty peace offi-
°er, when he executes his warrant, arrests

prisoner “‘ in the Queen’s name.”

But it seems most strangely to have es-
®ped general attention the last eleven
Years that the same principle which governs

® appointment of Queen’s Counsel applies
®qually to Justices of the Peace, whose ap-
Pointment is the peculiar prerogative of the

Town, Indeed, the application is more
a and obvious in their case, because it
thu by virtue of the Royal Commission
. at our Governors, before Confederation,

Ppointed those officers. I do not yet know
terms of the present Governor-General’s
o MWmission, but 1 know that the Commis-

o0 of a former Governor-General ex-

I;:e“ly authorized him to appoint Justices
thfi Peace and Coroners throughout the
Minion. [ think it was Mr. (now Judge)
¥ery, when a member of Parliament from
h:V& Scotia, who called the attention of
inltr(iow:emment to this part of the royal
tents ctions, :'md inquired if it was the in-
n on of Ministers to advise His Excel-
% to act upon it. From the report of a
boeq 88lon that took place, it seems to have
conceded by many lawyers who ought
Govh‘“'e known better, that if the local
®rnments had not the power, the local
latures could give it to them ; as if

o8¢ Legislatures could legislate away from
ofszl?fajesty’s Representative any portion
4@ authority with which she had been
}O_lISIy pleased to clothe him. One
(See R e Province acted on the suggestion :
Gove v. Stat. N.B.,ch. 29 p. 208) the
Tament of another, without even that

Pre
text, coolly usurped the authority, and a

sorry mess has been made of it ! Why the
average character of the appointments since
1867 has reduced a once venerated office to
profound degradation ; it was bad enough
before, but every year since we have been
taught that ‘‘beneath the lowest deep
a lower deep still yawns.” It is some
solace to reflect that not one of these com-
missions is worth more than the ink it was
written with. If it be not deemed desirable
for the Dominion Government tomake these
appointments, Parliament (not the local
Legislature) might possibly pass a valid en-
actment enabling the Governor-General to
confer authority on the local Governors
to make them subject to his ratification in
each case, or to nominate them for appoint-
ment by him. Or I might venture to sug-
gest that the Governor-General might have
a *“power of substitution ” in these matters
enabling him to delegate the authority to
the local Governors. This, of course, de-
pends upon Her Majesty’s royal will and
pleasure which might be invoked by an
humble address of Parliament, praying her
80 to act. And if there bea doubt as to the
authority of the Governor-General to ap-
point Queen’s Counsel, Her Majesty might,
in the same way, be induced graciously to
confer upon him that autbority, and in-
cluded in the commission and instructions
to his successors, but without such power
of delegation. Then a judicious and care-
ful selection might be made from our Bar,
including, especially, those whom our local
Government sought to honour, while they
degraded the office. But among these, the
stripling who has not won his spurs would
step back into the ranks and bide his time ;
the man whose unprofessional practices
render his society loathsome to his fellow-
barristers would no longer take precedence
of the upright and worthy ; and the disso-
lute and abandoned would no longer carry
his Q.C. into the haunts of prostitution,
and trail the silk robe in the mire of profli-

gacy and vice. Yours, &c.,

Lex.
Nova Scotia, Feby., 1879.

[Whilst we do not pretend to have any
knowledge of the character or fitness of the
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gentlemen appointed by the local govern-
ments and above referred to, we do not feel
justified in refusing to publish the letter of
our esteemed correspondent. The subject
is in itself a very important one; but we
do not at present propose to discuss it, inas-
much as the gnestion of jurisdiction spoken
of is still before the Supreme Court. We
shall, however, return to the subject again.
Ebs. L.J.]

Married Woman's Act.

To the Editor of THE Law JOURNAL :

S1r,—Notwithstanding an expression of
his Lordship, Mr. Justice Patterson, in his
well-considered judgment in Standard Bank
v. Boulton, 3 App. R. 101, intimating that
real estate acquired after the date of the
passing of the Married Woman’s Act of
1872, by a woman married before that Act
took effect is such separate estate as can be
bound by her contracts. The writer ven-
tures to submit that such a construction of
the Married Woman's Act now in force (cap.
126, R. 8. O.) would not be correct. There
can be no doubt but that such was the
effect of the Act in question before the
Revised Statutes of Ontario took effect
(January 1, 1878), as is clearly laid down in
Adams v. Loomis, 22 Grant, 99, and 24
Grant, 248 ; but the writer submits that this
can be no longer law.

A perusal of sec. 1, cap. 16, 35 Vict. (Ont.)
aud of sec. 4, cap. 126 R. S. 0., will at
once indicate the great change in the Act as
consolidated, which chanze was in effect
made by cap. 7, 40 Vict. Schedule A (1566).
The Act as consolidated, and now in force,
enacts that the date of marriage determines
the powers a married woman shall have
over her real estate. A woman married he-
tween the Hth day of May, 1859, and the
2nd day of March, 1872, has, during such
marriage, over her real estate, no matter
when acquired, merely the jus prolegends,
and caunot bind such real estate by her con-
tracts—See section 3 of the Act as revised.
A married woman after that date has,
during marriage, all the powers of a feme
sole over her real estate, and can bind it by
her contracts made with reference to it—

See section 4 of the revised Act. Probably
no Statute passed in this Province has given
rise to so much litigation as the Acts relat-
ing to married women, owing, probably, to
the fact that the Logislature desired to pro-
tect her estate and extend her powers over
it, but did not correctly appreciate how this
should be accomplished.

The writer thinks that the Statute—a#
now revised—interfering with no vested
rights, is.less open to objection than the
Act of 1872. At present, a husband married
before the 2nd March, 1872, is not deprived
of his tenancy by curtesy, no matter when
his wife acquires her real estate ; but such
was not the law—see Adams v. Loomis—
prior to the revised Act. It certainly was
hardly fair that a husband who married
before 1872 should be deprived of his
estate in his wife’s lands which previously
he had, no matter when such lands were
acquired, on birth of issue of the marriage-
This anomaly no longer exists.

SoLicITOR.

Chancery Briefs.

To the Editor of CANADA Law JOURNAL:

Sir,—In the March number of the Law
JoURNAL, you refer once more to the annoy-
ance and inconvenience suffered by the
Judges from the omission of dates of plead-
ings in Chancery Briefs. I venture to sug-
gest a simple, and I believe efficacious, re-
medy.

Let the Chancery practice follow that of
the Common Law, and direct that every
pleading shall bear date on the day it 1§
filed—(see Rev. Stat. Oni., cap. 50, s. 88).
The date should be inserted on the line
immediately above the first paragraph of
the Bill or Answer ; then the copying clerk
will find the date on the face of the docu-
ment he is copying into the Brief, and he
will no more omit. the date in a Chancery
Brief than he would in a Common La¥
Brief or Record. The difficulty now i8
that the copying clerk, in order to get st
the date of the filing, has to refer either t®
some other document, or perhaps to som®
memo. at the foot of or endorsed on the
pleading, and that is an amount of car®
and attention which it is hopeless to ex-
pect.

Yours truly, '
A.B.C
Hamilton, 7th March, 1879.
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Law Sociery, HiLary TERM.

L -

Law Society of Upper Canada.

0OSGOODE HALL,
HILARY TERM, 42xp VICTORIA.

D‘l\'ing this Term, the following gentlemen

Were called to the Bar :—

WiLLiax EcerroN PERDUE.

ELeIiN ScrOFF.

JaMes HAVERSON.

JoHN CowaN.

Ernesr Hexry Epen Eppis.

EpwarD SYONEY SMITH.

JOHN GILBERT GORDON.

JoSEPH ALFRED WRIGHT.

CHESTER (GLASS.

PETER VaANCES GEORGEN.

JAMES PEARSON.

JoHN BIsHOP.

FREDERICK WILLIAM BARRETT.

TrOMAS WiLL1AM HowagD.

DanieL BAYARDE DINGMAN.

JoHN INKERMAN MACCRAKEN.
AMES DowDALL.

JoHuN HoDGINS.

REGINALD (GGOURLAY.

And a5 special cases under 39 Vic. cap, 31 :—

JOHN MACGREGOR.
ILLIAM JEX.

N CHARLES MCMICHAEL.

dents-at-Law and Articled Clerks :—
Graduates.

ViLLEror Swirzer.
ENRY LincoLN Rick
Matriculants.
JOHN Prroy LawLess,
HOMAS HADZOR MARSHALL.
leuum HEevrY Husss,
OHN ROBERTSON MILLER.
- H. BerMER.
Juniors.
Steprgy FREDERICK W ASHINGTON.
3 ILLIAM JOHN INORTHWOOD.
OBN GraHAM FORGIE.
AMUEL THoMAS SCILLY.
LAme URQUHART.
EVI THOMPSON.
TENxs JosEPH MUNGOVAN.
HOMAg B, SHOEBOTHAM.
v;mlAs YouNe CAIN.

ILLIAM DicrINsoN FARRELL McINToSH.

'{)"AHN Dick HepBURN.
DA“D Kiggpateick J. McKINNON.
Ta VID THORBURN SYMONS.

VeS8 BrokNeLL,

8ty nd the following gentlemen were admitted as

ARTHUR WELLINGTON BURE.

LESSLIE L1vINGSTON JACKSON.

CHARLES CREIGHTON Ross.

ARTHUR EUGENE FITCH.

MATTHEW ELLIOTT MITCHELL.

RoBErRT NoTMAN BALL.

GEORGE F. CAIRNS.

JAMES SIDNEY GARVIN.

GERALD BOLSTER.

RoBERT CHRISTIE.

NoBLE A. BARTLETT.

ARTHUR FRED. JAMES SPENCER.

WILLIAY GILBERT MACDONALD.

ARTHUR WILLIAM JOHNSON.
Articled Clerks.

WiLriay HENRY GORDON.,

HERBERT HENRY BoLToN.

GEoRGE HOLMES A NDERSON.

HaroLp Vicror Bray.

EpwIN DUNCAN CAMERON.

PRIMARY EXAMINATIONS FOR
STUDENTS-AT-LAW AND ARTICLED
CLERKS.

A Graduate in the Faculty of Arts in any
University in Her Majesty’s Dominions, em-
powered to grant such Degrees, shall be entitled
to admission upon giving six weeks’ notice in
accordance with the existing rules, and paying
the prescribed fees, and presenting to Convoca-
tion his diploma or a proper certificate of his
having received his degree.

All other candidates for admission as articled
clerks or students-at-law shall give six weeks’
notice, pay the prescribed fees, and pass a satis-
factory examination in the following subjects :—

Articled Clerks.

Ovid, Fasti, B. 1., vv. 1-300; or,

Virgil, Aneid, B. II., vv. 1-317.

Arithmetic.

Euclid, Bb. L, IL, 33%‘1)11. i

English Grammar an mposition.

English History—Queen Anne to George III.

Modern Geography — North America and

Europe. .

Elements of Book-keeping.

Students-at- Law.
Crassics.
Xenophon, Anabasis, B. II.
Homer, Iliad, B. V1.

1879 {

Cmsar, Bellum Britannicum.

Cicero, Pro Archia.

Virgil, Eclog. L., IV., VL, VIL, IX.

Ovid, Fasti, B. L., vv. 1-300.

Xenophon, Anabasis. B. II.

{ Homer, Iliad, B. IV. L sod IV
Cicero, in Catilinam, II., IIL, an .

18801 Virgil. Eclog., L, IV., VL, VIL, IX.
ngg: Fasti, B. I, vv. 1-‘3700. .
Xenophon, Anabasis, B. V.

1881 { FooPho: ARV

Cicero, in Catilinam, IL, IIL, and IV,
1881{

1879

1880

Ovid, Fasti, B. L., vv. 1-300.

Virgll, Zneid, B. L, vv. 1-304.
Translation from English into Latin Proge.
Paper on Latin Grammsr, on which special

stress will be laid.
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M ATHEMATICS. : follows :—Real Property, Leith’s Blackstone,

Arithmetic; Algebra,fto the end of Quadratic
Equations ; Euclid, Bb. L., II, III,
ExNarisH,

A paper on English Grammar,

Composition.

Critical analysis of a selected poem :—
1879.—Paradise Lost, Bb. I. and II.
1880.—Elegy in a Country Churchyard and

The Traveller.
1881.—Lady of the Lake, with special refer-
ence to Cantos V. and VI,

HisTorY AND GEOGRAPHY.

English History from William ITI. to George
IIL, inclusive. Roman History, from the com-
mencement of the S8econd Punic War to the death
of Augustus. Greek History, from the Persian
to the Peloponnesian Wars, both inclusive.
Ancient Geography: Greece, Italy, and Asia
Minor. Modern Geography : North America
and Europe.

Optional Subjects instead of Greek.
FRENCE.
A Paper on Grammar.
Translation from English into French Prose—

1878
and
1880
1879
and }Emﬂe de Bonnechose, Lazare Hoche.
1881

}Souvestre, Un philosophe sous les toits.

or GERMAN,

A Paper on Grammar,
Musaeus, Stumme Liebe.

1878
and }Schiller, Die Biirgschaft, der Taucher.

1880

1879

and }Schiller { hammer.

1881 Die Kraniche des Ibycus.

A student of any University in this Province
who shall present a certificate of having passed,
within four years of his application, an exami-
nation in the subjects above prescribed, shall be
entitled to admission as a student-at-law or
articled clerk }(as the case may be), upon giving
the prescribed notice and paying the prescribed
fee.

Der Gang nach dem Eisen-

m————

INTERMEDIATE EXAMINATIONS.

The Subjects and Books for the First Inter-
mediate Examination, to be passed in the third
year before the Final Examination, shall be ;—
Real Property, Williams ; Equity, Smith’s Man-
ual ; Common Law, Smith’s Manual; Act re-

" specting the Court of Chancery (C.8.U.C. c. 12),
C. 8. U. C. caps. 42 and 44, and Amending Acts.

The Subjects and Books for the Second Inter-
mediate Examination to be passed in the second
year before the inal Examination, shall be as

Greenwood on the Practice of Conveyancing
(chapters on JAgreements, Sales, Purchases,
Leases, Mortgages, and Wills); Equity, Snell’s
Treatise; Common Law, Broom’s Common Law,
C. 8. U. C. c. 88, and Ontario Act 38 Vic, c. 16,
Statutes of Canada, 29 Vic. c. 28, Administra-
tionJof Justice Acts 1873 and 1874.

FINAL EXAMINATIONS.
For CaLL.

Blackstone, Vol. 1., containing the Introduc-
tion and the Rights of Persons, Smith on Con-
tracts, Walkem on ,Wills, Taylor's Equity Juris-
prudence, Stephen on Pleading, Lewis’s Equity
Pleading, Dart on Vendors and Purchasers,
Best on Evidence, Byles on Bills, the Statute
Law, the Pleading§ and Practice of the Courts.

For CaLr, witH HoNoURS.

For Call, with Honours, in addition to the
preceding :—Russell on Crimes, Broom’s Legal
Maxims, Lindley on Partnership, Fisher on Mort-
gages, Benjamin on Sales, Hawkins on Wills,
Von Savigny’s Private International Law (Guth-
rie’s Edition), Maine’s Ancient Law.

¥or CErTIFICATE OF FITNESS.

Leith’s Blackstone, Taylor on Titles, Smith’s
Mercantile Law, Taylor's Equity Jurisprudence,
Smith on Contracts, the Statute Law, the Plead-
ings and Practice of the Courts.

Candidates for the Final Examinations are
subject to re-examination on the subjects of the
Intermediate Examinations. All other requisites
for obtaining Certificates of Fitness and for Call
are continued. )

SCHOLARSHIPS.

Ist Year. — Stephen’s Blackstone, Vol. L.,
Stephen on Pleading, Williams on Personal
Property, Hayne's Outline of Equity, C. 8. U. C-
c. 12, C. 8. U. C. c. 42, and Amending Acts.

2nd Year.—~Williams on Real Property, Best
on Evidence, Smith on Contracts, Snell’s Treatise
on Equity, the Registry Acts.

3rd Year.—Real Property Statutes relating t©
Ontario, Stephen’s Blackstone, Book V., Byle®
on Bills, Broom’s Legal Maxims, Taylor's Equity
Jurisprudence, Fisher on Mortgages, Vol.I. and
chaps. 10, 11, and 12 of Vol. II.

4th Year. —Smith’s Real and Personal Propertys
Harris’s Criminal Law, Common Law Pleading
and Practice, Benjamin on Sales, Dart on Ven”
dors and Purchasers, Lewis's Equity Pleading®
Equity Pleading and Practice in this Province,

The Law Society Matriculation Examination?®
for the admission of students-at-law in the Juni®
Class and articled clerks will be held in JanusfY
and November of each year only.



