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REVUE

LEGYSLATION et de YURXSPRUDENCE,

Vou. 2. QUEBEC, DECEMBRE, 1846. No. 3.

PROVINCE DU CANADA.} DANS LE BANC DE LA REINE.
le 24 Mars 1846.
No. 275.

Ex parte, PAUL TURCOT,

Requérant pour writ de mandamus.

Répondre & un writ de mandamus enjoignant de faire une élection de marguillier,
qu’une personne a été duement élue suivant Pusage et la loi, est un rapport
suffisant et 1égal. .

Ie-Curé doit-il donner huit jours de notice préalabla? L’élection doit-slle avoir
lieu 8 un jour fixe 7

La Cour ayant entendu Paul Turcot, par son pro-
cureur, ex parte, sur motion du vingt-et-un du courant,
pour qu'il émane de cette cour un ordre ou writ de
Mandamus de Sa Majesté adressé aux Sieurs Curé et
Marguilliers de I'ceuvre et fabrique de l'église catho-
lique romaine de la ™aroisse de Notre-Dame-des-
Neiges des Trois-Pistoles, leur commandant ou a tel
d’entr'eux & qui il appartient de droit, de faire pros
céder immédiatement, snivant la loi, & 1’élection d'un
marguillier nouveau pour servir en la dite paroisse,
pendant trois années &-compter du premier jemvier
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dernier, au lieu et place d’'un nommé Jean Baptiste
Rioux de la dite paroisse, cultivateur, qui a indue-
ment, illégalement et contrairement & la loi pris sur
lui Toffice de marguillier de la dite paroisse, sans
avoir été élu 1également 4 la dite charge de marguil-
lier, la cour accorde la dite motion et en conséquence
ordonne que le dit writ de mandamus soit ¢mané tel
et ainsi que requis, nisi cause, le dix-huit de mai pro-

chain,
BURROUGHS & HUOT,
P. B.R.

Cette régle avait été obtenue sur V'affidavit snivant:

Francois Rioux de la paroisse Notre-Dame des Trois-
Pistoles, dans le comté de Rimouski, dans le district
de Québec, pilote, aprés serment duement prété sur
le Saints Evangiles, dépose et dit, qu'il est paroissien
notable de la paroisse susdite, depuis grand nombre
d'années, et qu'il est un des anciens marguilliers de la
dite paroisse. Que depuis plusieurs années et méme
depuis 'établissement de la dite paroisse ainsi que le
déposant en est informé et croit véritablement, il a été
élu chaque année, vers la fin de décembre, savoir: le
dernier dimanche de décembre, aprés avis donné au
prone de la messe paroissiale, par le curé de la dite
paroisse ou son vicaire, un nouveau marguillier pour
servir comme tel pendant trois années consécutives,
a commencer le premier janvier suivant sa dite élec-
tion, et que la régle invariable a été que le dit mar-
guillier élu, remplissait la charge de marguillier en
charge, de la dite paroisse, pendant la derniére des
dites trois années, et ensuite devenait un des anciens
marguilliers de sorte qu'il y avait toujours trois nou-
veaux marguilliers, ou marguilliers du Banc.

Que ie déposant était le marguillier en charge de la
dite paroisse pour l'année expirée le premier janvier
dernier, épogue 3 laquelle cessaient ses fonctions
comme tel, et que Maurice Martel a succédé au dit
déposant comme marguillier en charge, le dit dépe-
sant étant devenu alors un des anciens marguilliers.

Que vers la fin de décembre dernier il est devenu
néeessaire suivant Pusage et la loi de procéder a I'élec-
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tion d'un nouveau marguillier de la dite paroisse, pour
servir pendant trois années & commencer du premier
janvier dernier, et pour ce de convoquer et tenir une
assemblée de marguilliers et paroissiens notables de
la dite paroisse suivant la loi; qu'en conséquence le
dix-neuf décembre dernier, le déposant étant alors
marguillier en charge de la dite paroisse a donné avis
par écrit, en sa dite qualité, & Messire Louis Stanislas
Malo, prétre, alors et encore curé de la dite paroisse,
d'annoncer au préne de la messe paroissiale le di-
manche, vingt-et-un du dit mois de décembre, qu'il
y aurait, le vingt-huit du dit mois de décembre, une
élection d'un nouveau marguiillier en remplacement
du déposant, et de convoquer pour le dit jour vingt
huit décembre, une assemblée, telle que voulue par la
loi, pour procéder a la dite élection. - ,

Que le dit curé, ni aucune personne & sa place rem-
plissant ses fonctions n’a donué avis au préne de la
messe paroissiale de la dite paroisse les dimanches
vingt-et-un ni vingt-huit du dit mois de décembre, ni
au prone de la messe paroissiale qui a eu lieu le pre-
mier janvier deruier, quil sérait procédé a I'élection
d’un nouveau marguillier en remplacement du dépo-
sant, et qu’il n’a pas les dits jours convoqué l'assem-
blée pour procéder & l'élection d'un nouveau mar-
guillier et qu’il n’a pas été procédé a I'élection d'un
nouveau marguillier, ni le vingt-huit décembre, ni le
premier janvier dernier.

Qu'il est 4 la connaissance du déposant qu'un nom-
mé Jean Baptiste Rioux, de la dite paroisse, se prétend
nouveau marguillier de la dite paroisse, et en remplit
les fonctions.

Que les Sieurs curé et marguilliers du banc ont né-
gligé, malgré la notice donnée par le déposant comme
susdit, de faire procéder 1également & une élection d'un
nouveau marguillier de la dite paroisse pour les trois
années qui ont commencé le premier janvier dernier,
en refusant de convoquer une assemblée des marguil-
liers, et paroissiens notables et propriétaires, de la dite
paroisse wux fins de la dite élection dans le temps
qu’il était d'usage de le faire, et de donner au moins
huit jours de notice avant la dite élection.

a2
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Queg le dit déposant, voyant que le dit curé n’avait
pas convoqué une assemblée pour procéder & I'élection
d’un nouveau marguillier, le vingt-huit décembre der-
nier, a cru étre autorisé comme marguillier alors en
charge, de procéder le dit jour vingt-huit décembre &
J'élection d’un nouveau marguillier, et que le dit jour
& I'issue du service divin du matin, il a présidé, dansla
sacristie de la dite paroisse, & une assemblée composée
d’une partie des anciens et nouveaux marguilliers et
d’un grand nombre de notables de la dite paroisse
ayant droit de voter & une élection de marguillier
pour la dite paroisse, et formant la majorité des pa-
roissiens notables de la dite paroisse aiusique le dépo-
sant le croit ¥ralment et sincérement en son &me
et conscience.

Que la dite assemblée & laquelle le dit curé refusa
de se trouver, Philippe Renouf, écuier, maire de la
dite paroisse, et notable paroissien d’icelle, fut una-
vimement élu par la dite assemblée comme nouveau
marguillier en remplacement du déposant. (1)

Que le déposant assistait & la messe paroissiale de
la dite paroisse dimanche, vingt-huit décembre der-
qier, & celle du premier janvier aussi dernier, mais
quil n’a pas assisté a celle du quatre janvier, a cause
du grand froid qu’il faisait ce jour 13, et qu’il ne s'at-
tendait pas qu’il y aurait une élection de marguillier
le dit jour quatre janvier dernier, et le déposant ne
dit rien de plus, et déclare ne pouvoir signer.

Assermenté devant moi a Québec,
ce 20 maxs, 1846.
PHI. PANET,
J. B. R.

Cet affidavit était accompagné d’un autre établicsant
les mémes faits, et aussi que le quatre de janvier l'on
avait procédé irréguliérement 3 I'élection d'un marguil-

(1) Le sieur Renouf, ainsi élu, ayant voule occuper le bane de Peeuvre et dis-
puter la place au mp,rguilher élule 4 junvier, a 6t6 forcé par un jugement de 5o
ésistar de s prétention. ’
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lier, sans avoir donné huit jours de notice préalable.
L’on voit par cet affidavit que les deux griefs principaux
sur lesquels était fondée la demande d’an writ de man-
damus étaient I'’époque inaccoutumée & laquelle T'élece
tion avait eu lieu, et le défaut de notice huit jours
d’avance.

La cour permit d’abord 'émanation d’'un writ pré-
alable, enjoignant aux curé et marguilliers de faire pro-
céder a une nouvelle élection, ou de montrer cause
pourquoi ils ne le feraient pas. Voici la teneur de ce
writ — '

« Yietoria, par la Grace de Dieu, Reine du Royaume-
Uni de la Grande Bretagne et d'Irlarde,
Protectrice de la Fpi,

“ Aux Curé et marguilliers de 'GEuvre et Fabrique
de I'Eglise Paroissiale Catholique Romaine de la pa-
roisse Notre-Dame-des-Neiges des Trois-Pistoles, dans
le comté de Rimeuski, dans le district de Québec, et &
chacun de vous :~SALUT.

¢ Attendu que Jean Baptiste Rioux, de la paroisse de
Notre-Dame-des-Neiges des Trois-Pistoles, cultiva-
teur, g'est induement, illégalement et contrairement 3
la loi, immiscé en Ja charge et devoirs de marguillier
pour servir en cette qualité, en et pour la dite paroisse
de Notre-Dames-des-Neiges des Trois-Pistoles, pen-
dant trois années consécutives & compter du premier
jour de janvier dernier, (mil huit cent quarante-six)
ainsi qu’il nous a été représenté par la plainte & nous
faite de la part de Paul Turcot, de la dite paroisse de
Notre-Dame-des-Neiges des Trois-Pistoles, dans le
comté de Rimouski, dant le district de Québec, cul-
tivateur, paroissien, propriétaire, catholique Romain

‘et notable de la dite paroisse de Notre.Dame-des-
Neiges des Trois.Pistoles,

“ C'est pourquoi, désirant que bonne et prompte jus-
tice soit rendue sur les prémisses, (ainsi qu'il est juste
et raisonnable,) nous vous commandons et requérons,
vous ef ¢hacun de vous, ou tel ou sgucun d'entre vous
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qu'il appartiendra de ce faire, de procéder sans délai,
immédiatement aprés la réception du présent writ,
a I'élection d’un nouvean marguillier pour la dite pa-
roisse de Notre-Dames-des-Neiges des Trois-Pistoles,
pour servir en cette qualité pendant P'espace de trois
années, & commencer du premier jour de janvier der-
nier, (mil huit cent quarante-six) au lieu et place du
dit Jean Baptiste Rioux, ou de nous montrer cause
au contraire, de crainte que, par votre défaut de ce
faire plainte ne nous soit portée contre vous, et de
U'exécution de notre présent writ, vous ferez rapport
en notre Cour du Banc de la Reine, en notre cité de
Québec, en notre dit district de Québec, mercredi, le
quinziéme jour de juillet prochain, et nous rapportant
1 et alors notre présent writ et vous n'omettrez pas
de ce faire, sous les pénalités de pareil défaut.

“Témoin 'Honorable Sir James Stuart, Baronnet,
notre Juge-en-Chef, de et pour cette partie de notre
province du Canada appelée Bas-Canada, et Y'un des
Juges de notre dite Cour du Banc de la Reine, a notre
dite cité de Québec, le troisitme jour de juin, de
I'année de notre Seigneur, mil huit cent quarante-six
et dans la neuviéme année de notre régne.”

“ Les curé et marguilliers de la paroisse de Notre-
Dame-des-Neiges des Trois-Pistoles ont ’honneur de
faire retour a cette Honorable Cour, qu'ils n'ont pu
obéir au writ de mandamus émané en cette cause et
ci-annexé ; parce que, & une assemblée tenve le quatre
de janvier dernier & l'issue de la messe paroissiale de
la paroisse susdite, dans la sacristie de ['église de la
dite paroisse, duement annoncée au proéne de la messe
paroissiale de la dite paroisse, le dit jour, suivant
T'usage et coutume de la dite paroisse et du diocése de
Quebec, et an son de la cloche, la dite assemblée com-
posée de Messieursles Curé et Marguilliers anciens et
nouveaux, et des paroissiens de la dite paroisse, in-
vités a icelle, et convoquée pour I'élection d’un nou-
veau marguillier, en remplacement de Frangois Rioux,
sorti de charge, le Sieur Bazile Beaucher dit Morency,
ancien marguillier, président de cette assemblée,
ayant représenté qu'il était nécessaire d’élire un nou-
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veau marguillier, en remplacement du dit Frangois
Rioux, et les marguilliers anciens et nouveaux, et
paroissiens pour ce asserblés, ayant donné leurs voix,
il a été constaté que le sieur Jean Baptiste Rioux,
co-seigneur et habitant tenancier dela dite paroisse,
en avait réuni la grande majorité, et a ét¢ en consé-
quence le dit Jean Baptiste Rioux dvuement déclaré
nouveau rearguillier de la dite Fabrique, ce qui a été
par lui accepté, pour exercer la dite charge jusqu'a ce
qu'il soit remplacé par un autre, ainsi qu’il est
d’'usage; ainsique le tout appert par 'acte d’élection
ci-annexé ; ef les dits curé et marguilliers font de plus
retour que ie dit Jean Baptiste Rioux est actuelle-
ment en possession de sa dite charge de marguillier ;
et les dits curé et marguilliers font de plus retour a
cetie Honorable Cour, que les soussignes ont été re-
quis de faire le retour ci-dessus, en vertu d'une délibé-
ration des anciens et nouveaux marguilliers de la dite
‘paroisse, aussi ci-annexée.

¢« Fait et signé aux Trois-Pistoles, ce dix-septiéme
jour de septembre, en l'année mil huit cent qua-
rante-six,

“ L. S. MALO, Ptre., curé
¢ de la paroisse N. D. det Trois-Pistoles.

«JEREMIE A. LAURENT.
“ Marguillier.” .

Ce rapport était accompagné de I'acte I'élection du
nommé Jean Bte. Rioux, d’'un tableau constatant que
dans la paroisse des Trois-Pistoles les élections de
marguilliers ont eu lieu indifféremment soit en dé-
cembre, soit en janvier, et de plusieurs affidavits
établissant que 'usage presque universel du diocése
de Québec, est d’annoncer les assemblées de marguil-
liers et notables au préne le jour méme qu'elies
doivent avoir lieu.
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Sur ce, le requérant Furcot fit motion powr faive
rejefter ce rapport ou retour comme illégal et insuffi-
gant, et obtenir Vémanation d’ur writ de mandameus
péremptoire Le conseil de Turcot scutenait, que
par ce retour il apparaissait que dans V'élection de J.
B. Rioux Von avait commis deux’ irrégularités no-
tables; quele curé aurait dit annoncer D'assermblée
huit jours d’avance, lorsqu’il en avait été requis par
le marguillier en exercice, et la fixer pour le dernier
dimanche de décembre, jour ou, depuis quelques an-
nées, les élections de marguilliers s'étaient faites;
que le défaut de notice avait pu prendre les parois-
siens par surprise. (1)

De lapart de la Fabrique il fut dit:—Que le wyit
de mandamus préalable était dans la nature d’une
régle nisi, c'est-a-dire que la personne & laquelle on
Yavait signifié pouvait se justifier, par un retour, du
grief quon lui reprochait; que dansle cas présent la
Fabrique ayant répondu gu'un marguillier avait été
duement élu suivant I'usage et la loi, ce retour était
conclusif et mettait fin 3 la contestation ; que l'on ne
pouvait pas par une simple motion attaguer la vérité
des faits énoncés dans le retour; qu'en Angleterre,
suivant les cas, 'on aurait plaidé an retour et pro-
voqué une contestation ou poursuivi par action pour
faux retour; qu'aucune loi ne réglait les formalités &
suivre par rapport aux élections de marguilliers; que
cette matiére était réglée par un grand nombre de
réglemens particuliers et locaux, et que la jurispru-
dence avait adopté comme régle celui de 8t. Jean-en
Gréve; que ce dernier et beaucoup d'autres ne re-
quiérait pas de notice préalable pour les élections de
marguilliers, et qu'en labsence d'une loi positive,
Yusage devait étre suivi et respecté, que ces réglemens
portent que les. élections-doivent se faire sans bruit
et sans cabale, d’ont I'inutilité d’'une notice préalable;
que Pélection avait en leu & l'une des époques
usitées, (2) et que tout paroissien est censé; si la chose
est possible, étre présent & la messe.

(1) Jousse, gouvernement dex paroisses; p. 342, 348, 345.

(2) Guyot, vo. Fabrique et Parrét de réglement du 2 avril«1737 y rapporté.
Joussey gouvernement des paroisses, p. 344.

Carré, gouvernement des paroisses, no. 227.

1.2abbé Affre, Administration des paroisses, p. 7 ¢t 8. .
Petersdorfi’s abridgment, vo. Mandamus, p. 514, 515, 516. Rex vs. Williams.
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Per Curiam.~—Ce retour est une réponse suffisante
3 la plain.e contenue dans le vrit de mandamus. La
Fabrique en répondant qu’elle n’a pu procéder & une
nouvelle élection parce qu'un marguillicr, duement élu
suivant I'usage et la loi, est en possession de l'office,
a certainement fait une réponse satisfesante et qui
doit faire terminer la procédure. Si ce retour n’'est
pas fondé en fait, c’est au requérant 3 voir quel re-
méde il a; mais quant & présent la cour doit se dé-
clarer satisfaite.—

Le retour est déclaré 1égal et suffisant.

MAINE DISTRICT.

Before the Honorable ASHER WARE, D.J.

Wiiriam Swira, libellant v. HiraM TREAT.—
November 4th, 1845,

ARREST AND IMPRISONMENT OF SEAMAN IN FOREIGN PORT
CHARGED WITH INDICTABLE OFFENCE, 1S NOT NECESSA-
RILY A BAR TO HIS CLAIM FOR WAGES—DISCHARGE OF
SEAMEN BY MASTER—WHEN JUSTIFIABLE.

The arrest and imprisc tof a in & foreign port, and the sending him
home by the public authority as a prisoner charged with an indictabls

. offence, does not necessarily constitute a bar to a claim for wages for the
voyage. Such proceedings do not preclude the court from inquiring into
the merits of the case, c=d making such a decree as the justice of the case
requires.

The master isnot ordinarily justified in dissolving the contract of a seaman, and
discharging him for & single fault; unless it is of a high and aggravated
character.

The causes for which a seaman may be discharged are ordinarily such asamount
10 a disqualification, and show higa to be an unsafe and unfit man to heve on
board the vessel,

Liser for wages. The libellant shipped as a sea-
man, April 25, 1845, on board the brig Benjamin, at
Frankfort, for a voyage to some port in the West In-
dies and back, for wages, at the rate of 15 dollars per
month. The brig returned August 17th, and the li-

B
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bellant claimed wages for the whole time; the
balance due being 42 dollars and 60c., one month’s
wages having been advanced at the time of shipping.

The facts are stated in the opinion of the couxt.

k]

‘Wagg, D. J..—The libellant in this case went and
returned in the brig, and it is not denied that full
wages are due to the termination of the voyage, un-
less they were lost or forfeited by what took place at
Point Petre, the port of discharge. The affair which
is relied on as a forfeiture, or more properly as a bar
to the claim for wages, took place on the 21st of May,
while the crew were discharging the cargo. The cap-
tain being at that time on shore, the men, under the
orders of the mate, were making up a raft of lumber
to be floated ashore, when a difficulty arose between
Tappan the mate, and Hadley one of the crew. While
the mate was below making up his account of lumber
discharged, he heard a noise on deck, and came up
to put a stop to it. He found it was made by Hadley,
who was on deck, passing off Jumber, to maie up the
raft, Smith, the libellant, being at work with him.
He ordered Hadley to stop his noise, or go below.

"Hadley, who had been drinking pretty freely, but not.
80 as to render him incapable of work, replied that he
would not go below for him, nor for any other man.
Tappan rejoined that if he continued his noise, he
would put him below, and Hadley replied, that
neither he, nor any one else, could put him below.
Tappan then called to the secord mate, who was on
the raft, to come on deck, and assist in putting Had-
led below, whose noise had then attracted the atten-
tion of persons near the vessel. Smith, who was a:
work with Hadley, and to whom nothing had been
said, then interposed and said to the mate, “ If you
put one below, you must putall hands below” The
difficulty, however, subsided without any act of wvio-
lence, and the men returned to their work, and cox-
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tinued quiet for an hour, or an hour and a haif, when
Hadley again became noisy. It is not easy, from the
varying accounts of the witnesses, to determine the
precise facts which took place after this time, or the
exact order in which those oc#urred, in which the ac-
counts of all the witnesses agree. The noise appears
to have commenced between Hadley and . Smith, who
were at work together; Tappan, the mate interposed
to stop it, and an affray took place. Tappan knocked
down Hadley with his fist; Smith interposed, gave a
blow to Tappan and they clenched. While they were
clenched, Hadley got up, and some of the witnesses
say that he stood by and looked on, without taking a
part. But Harriman, the second mate, who at this
time came on deck, says, that both Smith and Hadley
were upon the mate, and had got him down ona
barrel ; that as he was going to his relief, Hadley left
Tappan and came toward him; that he avoided and pass-
ed him, and that he, Hadley, followed him as much as
twenty-five feet toward the pump; that he then took
a pump-brake, and that Hadley then struck him with
his fist; and he then gave him a blow on the head
with the pump-brake, which brought him partly
down, and then another, that brought him to the
deck ; that he then went to Tappan, whom Smith had
down and was beating. He told Smith to let Tappan
alone, L=¢ he refused and told Harriman not to strike
him. Harriman then gave him three blows with the
p-brake, before he brought him down, and then
turned to Hadley who had got up and fallen over the
deck into the water. He then went on the raft, and
got Hadley out of the water, and when he came on
deck, Tappan and Smith were again clenched.” At
this moment, the captain came on board, and put an
end to the affray. The blows given to Hadley proved
mortal, and he died the following night. Smith was
arrested that night and confined in prison, and sent
home in irons by order of the American consul. He
was indicted at th; adjourned ttﬁrm of the Circxﬂllit
Court, on-a charge of stirring up the crew to resist the
the officers on the wvessel, andpwas acquitted of the
charge by the jury. - :
B
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Such are the most material facts, asnearly asI can
recollect them from the testimony, which though not
in all respects quite contradictory, is not, in all its
parts, exactly reconcilable. One month’s wages, cov-
ering the whole period of his service previous to his
arrest and imprisonment, had been paid in advance,
and the libellant now claims wages to the termination
of the voyage. Forthe respondent, it is contended
that the misconduct of Smith, followed by his arrest
and imprisonment and his being sent home by the
public authority in chains as 2 criminal, is a conclu-
sive bar to any claim for wages beyond what have
been paid.

This court, I hold, is not excluded by any of the
proceedings at Point Petre, from inquiring into the
merits of the case, and making such a decree as on the
whole, right and justice may require. The libellant
was tried and acquitted on the criminal charge, and
even if he had been convicted, this would not have
been a bar to the present suit. 4 Mason Rep. 84, ke
Mentor. His claim stands entirely unprejudicated by
any of the proceedings at Point Petre, and his mis-
conduct, admitting it in all the aggravation that is
alleged, cannot operate properly as a forfeiture of the
wages now claimed. The wages forfeited under the
marine law are properly the wages previously earned,
and not those which are or may be earned subse-
quently. Both justice and policy require this limita-
ticn of the forfeiture. Ifit extended to future earn-
ings for the remainder of the voyage, it would take
from the seaman, all the ordinary and most influential
motives for good condnct. He would never willingly
and cheerfully perform his duties, if he knew before-
hand, that however diligent and faithful he might be,
he could receive no compensation for his services.

But a seaman may, by misconduct, not only forfeit
all wages antecedently earned, but his misconduct may
be such as will authorize the master to dissolve the
contract, and discharge him from the vessel. The
principal question presented in this case, is vwhether
the conduct of the seaman was such as would by the
principles of the maritime law, anthorize the master
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to discharge him from the vessel. By the old sea-
laws, which are the records of the early customs and
usages of the sea, the master is authorised to dis-
charge a seaman for drunkenness, for quarrehno and
fighting with the other men, for theft, for going on
shore without leave, and for disobedience. Jugemens
D’ Oleron, Axt. 6—13; Consulat de la Mer, Ch. 125;
Laws of Wisbuy 18, Edit. of Cleirac; Laws of “the
Hanse Towns 29—45. Some of these laws are curi-
ously minute and particular on this as well as on other
subjects. The Consulate of the Sea authorizes the
master to dismiss a seaman for three causes; for theft,
quarreling and disobedience to the orders of the mas-
ter, and subjoins by way of amendment, perjury as a
fourth cause, but adds, that he shall not be discharged
for the first, but only for the fifth offence. Generally
speaking, the causes which justify the master in dis-
charging a seaman before the termination of the
voyage, and especially in a foreign port, are such as
amount to a disqualification, and shew him to be unfit
for the service he has engaged for, or unfit to be trust-
ed in the vessel. They are mutinous and rebellious
conduct, persevered in, gross dishonesty, or embezzle-
ment, or theft, or habitual drunkenness, or where the
seaman is habitually a stirrer up of quarrels, to the
destruction of the order of the vessel, and the disci-
pline of the crew. 1 Peter's Adm. Rep. 175, 168 ; 2
Peter's 262 ; Bee's Rep. 148, 184; 4 Mason’s Rep
541, Orrev. Townsend ; 2 Haggard s Rep. 42, The
Lady Campbell ; 1d. 222, The Vibilia.

Ordinarily the law will not justify the master in
dismissing a seaman for a single offence, unless it be
of a very high and aggravated character, implying a
deep degree of moral turpitude, or a dangerous and
ungovernable temper or disposition. It looks on oc-
casional offences and outbreaks of passion, not so fre-
quent as to become habits, with indulgence, and by
maritime courts it is administered with lenity and a
due regard to the character and habits of the subject
to whom it applies. They are a race of men prover-
bially enterprising and brave, exposed by the nature
of their employment to g' t personal dangers and
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hardships, contending with the elements in their most
violent and tempestuous agitations, and encountering
these dangers and hardships with the most persevering
courage. But with all this, they are of a tempera-
ment hasty and choleric, quick to take offence and
ready on the excitement of the moment to avenge any
supposed wrong or indignity. The law looks on the
fairer traits of their character with kindness and as
making some compensation for defects and faults,
which are perhaps not unnaturally, or at least are very
frequently associated with those qualities which
render them so valuable to their country in peace as
well as in war. Aund when these show themselves but
occasionally, and are not habitual, it will not visit them
with severity, but imposes its penalties with a sparing
hand. From considerations of this kind the court
will seldom punish a single offence with a forfeiture
of all the wages antecedently earned, much less will
it be held as a justification of a discharge of a seaman
from the vessel.

But still there are causes which will justify the
master in dismissing a seaman and putting an end to
the contract. Was this such a case? The conduct
of the libellant up to the time when this affray took
place had been, if not entirely unexceptionable, such
as had not exposed him to any special censure. But
on this occasion, though in the judgment of a jury,
the part which he took did not amount to the offence
charged in the indictment, it was highly censurable
and approximating to mutiny. Hadley, under the
excitement of liquor, had been turbulent and noisy,
80 much so as to attract the attention of personsin the
vicinity of the vessel. Both the mates, the master
being on shore, had before by gentle means, attempt-
ed, and for the time, succeded in quieting him. Tap-
pan told him if he continued his noise he should put
him below. This was certainly no harsh punishment,
but a very proper act of discipline umnless quiet and
order were restored. The answer of Hadley was in-
solent, but no notice was taken of that, nor was there
any attempt by the mate to put the threat in execu-
tion. Itisapparent that he was satisfied with putting
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astop to the noise. But Smith immediately inter-
posed, and in a tone of defiance told the mate if he
put one man below, he must put all below, Such lan-
guage and conduct under the circumstances of the
case, if not amounting to that technical offence cf stir-
ring up the crew, to resist the orders of the officers, was
clearly of 2 mutinous tendency and subversive of the
discipline of the ship’s company. Hadley became
quiet and the difficulty subsided. But he soon again
resumed his noise, and the disorder at this time arose
from difficulty between him and Smith, The mate
again interposed to stop thenoise. It is noteasy from
the imperfect and somewhat conflicting accounts
given by the witnesses, to determine how the quarrel
now commenced. What is certain is, that Smith in-
terposed on the part of Hadley, a scuffle ensued, and
blows were given on both sides; Smith and Hadley
both being against the mate, they got, him down and
held him down until he was partly relieved by the se-
cond mate’s coming to his aid. Lven after Hadley
was disabled by the blow, which unfortunately put an
end to his life, Smith fiercely continued his assault on
Tappan, the mate, nor did he relinquish his grasp,
though Harriman repeatedley struck him with a
heavy pump-brake, but persevered until the master
came on board and put an end to the fight. Itisin
proof, that Tappan was severely beaten and bruised
by Smith, or by Smith and Hadley together. Through
the whole of the affair, until it came to blows, the con.
duct of the officers was moderate and forbearing.
There was nothing particularly irritating, and cer-
tainly nothing that excused the intemperate violence
and mutinous conduct of Smith. From the begin-
ning to the end, he was a volunteer in the quarrel,
and it is difficult to account for the g:{t he acted, but
by supposing it to flow from a radically quarrelsome
disposition. Itwas commenced without cause, and
continued with a persevering malignity not often wit-
nessed ; and, in fact, the melancholy tragedy in which
the affair ended, may be distinctly traced to the in-
subordination and violence of Smith as its first
cause. :
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Whether but for the tragic end of this affair, the
master would have thought it necessary, or would
have been justified in discharging the libellant and
putting an end to the contract, is a question on which
perhaps one might pause. Smith had on no other oc-
casion exhibited a temper of dangerous insubordina-
tion, and it might have been safe for the master to
have retained him on board, and to have left this mat-
ter to be settled at the termination of the voyage. As
it was, certainly it was the duty of the master to call
on the civil authority of the place, and put the affair
in a train of judicial examination. The result of that
inquiry was, that Smith was sent home as a prisoner
to answer for his conduct to the -laws of his country.
And from the facts developed on the trial here, it ap-
pears to me, that the civil authorities were perfectly
justified in this course. The consequence was that
the libellant was disabled from performing the ser-
vice for which he was engaged, and from the whole
facts in proof in the case, he may justly be considered
as having disabled himself by his own voluntary act.
On the principles of natural justice and universal law,
he cannot claim a compensation for services, which he
has by his own fault disabled himself from performing.
The libel must therefore be dismissed.
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SUPREME COURT, N. Y.

THIRD CIRCUIT.

Before the Honorable AMASA J. PARKER, Circuit
Judge, of the Third Circuit. =~ =~

'

Hirax TAYLOR v. ALEXANDER SuyDER impleaded with
MARrTIN StYDER.—Seplember 13th, 1845.

PROMISSORY NOTE~WHEN DEMAND OF PAYMENT SHOULD BE
MADE TO CHARGE ENDORSER.

‘When the maker of a promissory note is resident of another state at the time of
the making ofthe note, and also at the time it falls due, it is not necessary
to lllmxk(: demand of payment at his residence for the purpose of charging the
endorser.

M. S., a resident of Florida, being temporarily at Troy in this state, made a note
payable one year after date, which was endorsed by A. S., o resident 'of
‘Troy, the maker immediately thereafter roturning to his residence in Florida.
‘When the note fell due tiie holder gave to A. S. due noticc of nonpayment,
HEeLp that A. S. was charged as endorser, though demand of payment had
not been madé of the maker at his residence in Florida.

Tr1s was an action of assumpsit brought to recover
upon a promissory note in the words and figures fol-
lowing: v

D, 177. “'I'roy, Octo.-2r 15, 1839,
“ One year after date I promise to pay to the order
of Alexander Suyder, one hundred and seventy-seven
dollars for value received. ,
(Signed) MARTIN SUYDER.-
(Endorsed) ALEXANDER SUYDER.”
The declaration was on the common money counts,
and 3 copy of the note was served with it as required
by statute. The cause was tried at the regular eircuit,
before the late circuit judge of the third circuit, in

September, 1842.

- Upon the trial, the execution of the :not,q was: ad-

mitted, and it appeared that the maker of the note

. resided in Florida when the note was made, and also
C
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when it b¥carife due; That bbih the idddorser and
holder of the note resided at Troy, and that when the
note fell due, notice of its nonpayment was given to
the endorser.

The circuit judge ponsuited the plaintiff on the
Blouhd that demand of pdyient shoild have ‘beén
made of the maker, at ‘His résidénce in Florida, and
that such demand not having been made, the endorser
Was discharged.

Thetplaintiff moved for a new trial on a case made.

By taE Circuir JunGe.~—The note in suit was exe-
cuted at the city of Troy, where it was dated, and
where the endorser, Alexander Suyder, resides; but
Martin Suyder, the maker of the note, resided in
‘Florida. Being temporarily at Troy, he made the
note, and immediately, réturned to Florida, wheére he
contnved to reside till long after the note becarme due.

o demand of: ayment was made from the maker,
’L‘mt when due, t was'présented to the endorsér-at his
‘store in Troy, and demand of payment made there,
and due notice 4f honpayment given. On the trial at
the cncmt a nonsuit was ordered, which the plamhﬁ"
oW seeks to set aside, and the qlféstlon is fow ‘pre-

“§énfed, whether Sinder the “circumstanicés $tated, the
holder of the note was obliged to send it to. Floridato
present it, and make demand of payment before he
‘could charge the endorsér.

" Yn Patibm'v. Szcllzvan, 4 Mass. Rép. 83, it'¥vas held
U5E Vet the makeér had- alisconded before -the ‘néfe
fell due, no demand was necéssiry, and-in “Widgery'v.
Miéniroe,; 6 Mass.'451, it Wds decided that when the
maker was out of the country, when' the fiote - bechme
due, the holder was excused, from demandmg pay-
- 1i¥it’of him. "See’4lso Awderson v. Dralce 14:John
117, “The drawer of'a‘hote had fémoved to” Cirada:
the’nbte yas xdrawn and’dated at Albany, tHough ot
“madePayable’at any particilar place, aiid it 'was- “held
that a demand at Albany was sufficient %o "¢hargeithe
‘end01se1 In the lattel case, Ch. J. Thompson says:
oIt is necessary that ‘sbme rille should be'tettled, and
iy inlclined' to-thittk that whén-a note ‘is‘mot’&ﬁé&e
“Payable at'ditiy partitlilir Plate; dhd Whe'idker HasTa
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known and: per gggx}t-resridepce within, the, state, the
holder is bound fo make a demand-at such’ résidence,
in order to charge the endorser.” On this subject see
also 2 Caine 125; '8 Kenf's Coni. 96; Anth. Nisi
Prius 1 ; Gillipsic v. Hanpahan, 4 McCord 506.

In the latter case, the court say, it may seem un-
reasonable that a demand should be dispensed with
when the maker had only removed across an ima-
ginary line separating two, countries} but that it would
be equally unreasonable that the holder should be
compelled to follow him to St. Petersburg to make the
demand.” A removal from one state to another is re-
moval to a foreign country. 9 Wheaton 598.

All these authoritics relate to cases where the
maker was a resident when and where the note
was drawn, but I sec no reason why the same rule
should pot govern, when the makeris a nonresident,
and temporarily here when he executes the note.
And so the rulcis held to be in Judge Story’s new
work on promissory notes, pages 282 and 236. He
says, “it seems also that if the maker of a promissory
note resides, and has his domicil in one stafe, d4nd ac-
tually dates and makes and delivers a promissory note
in another state, it will be safficient fof thé holdet to
demand payment thexeof at the place yhere it is
dated, if the maker cannot personally, upon reagonable
inquiries, be found within the state, and has no kngwn
place of business there.” Vide also 10 Mgréin's Rep.
643, where the same doctyine is held in the statg of
Louisiana, and Chitty on Bills 180, 181. I think no
demand of payment, from the maker was necessary,
and the nonsuit must be set aside, and a newtrial
granted with costs to abide the result.

Ney trial grante.

/\,/A/M
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e IN APPEAL.

18 Novembre 1836.

BOWEN
Appellant,
s,
AYER
Respondent.

The law ¢ quoties® tvas not received] Laloi “ quoties” n’était pas reque en
fn Customary France, and the actual|France dans les Pays Coutumiers, et la
taking of possession was not ry|prise de p ion n’y était pus néces-
to insure to the é)urchaser the proverty|saire pour assurer & un acquéreur ln
he had acquired by deed of sale, as}propriété d’un héritage acquis par un
against anotler purchaser of the samelcontrat de vente, contre un autze acqué-
property : and this is law in Lower{reur du m&me héritage: et c’estlaregle
Canada. de droit dans le Bas-Canada.

0000

The facts are stated in the opinion of the court.

The members present were :—

The Chief Justice of the Province.

Honbles. W. Smith, J. Stewart, A. W. Cochran,
and H. Heney.

- Mr. Edward H. Bowen, and Messrs. Stuart an

Black, counsel for Appellant. :

Messrs. Dominique & Charles Mondelet, counsel
for Respondent.

"The judgment was delivered by the late C. J. Sewell,
ag follows:

This is an action of Revendication brought for the
recovery of the Lot 44 in the second range and Lots
45 and 46 in the third range of the Township of
Farnham,

These Lots were by Letters Patent granted by his
Majesty to Heth Baldwin, on the 9th of September,
1805,—who on the 29th of September, 1806, by actes
passed before Jones and Lee, notaries, sold and trans-
ferred the Lot No. 44 to the appellant, and the Lots
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Nos. 45 and 46 to George Pyke, by whom, on the
‘some day, they were sold und conveyed *~ “he appel-
lant; and on the 6th of April, 1833, v. : actes of
sale and conveyance from Baldwin to Bowen and to
Pyke, and by the latter to Bowen, were duly enregis-
tered in the Shefford County Register Office.

The prayer of the declaration is that the appellant
may be declared to be the true and lawful proprietor
of the lots in question, and the respondent adjuged to
quit, abandon and dcliver to the appellant the posses-
sion of the said lots of land with the rents, issues and
profits; and further that certain deeds of sale which
are mentionedincidentally in the declaration and under
which the respondent claims title to the said lots, may
be declared null and void and of no effect in law.

To this demand the respondent pleads a sale before
Lalanne, a notary, by the same Heth Baldwin, of the
. same lots numbers 44, 45 and 46, to Daniel Ayer, the
respondent’s father, dated 24th January, 1825. A
prise de possession by Daniel Ayer, and actual occu-
pation thereof until the 15th July, 1828, and that on
day the said lots were sold to the respondent by the
Sheriff of Montreal under a writ of execution: and
issue upon the legal effect of these titles respectively
has been taken.

The court below, however, have decided, not on the
merits but on the ground, that it was in evidence,
that, one Ebenezer Hill and one Joseph Clarke were
the proprietors and in possession of the lots in ques-
tion.

But the evidence in support of this allegation is, as
to Hill, an acte executed before one notary only, and

- without a single witness; anl as to Clarke, an acte
sous seing privé, without seal, and without any proof
of the signature of either of the parties; certified itis
true by one notary to have been deposited with "him,
not by the parties, or either of them, but by a third
person, of whose right to acknowledge their signatures
or to deposit the acte there is no evidence whatsoever.
It is obvious therefore that the Judgment on this
ground cannot be supported, and we must proceed t
the consideration of the merits. '
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Now, upon the merits, it i3 contended, that on the
first bargain and sale which was executed by Baldwin,
there was no tradition to Pyke or to the appellant, nor
was there any prisc de possession or seizin on their
part. That on the contrary upon the second sale by
Baldwin to Daniel Ayer, there was an actual prise de
possession, and consequently the second sale being
perfect, and the first imperfect, the respondent, who
is the heir of Danicl Ayer the second purchaser, is by
the operation of the Law « Quoties” entitled to the lots
demanded in preference to the appellant, and the
Sheriff’s sale having thus been made super Doming,
the appellant has no remedy except his action of da-
mages agoinst Baldwin.

The Law Quoties is a provision of the Roman Law,
expressed in these words, « Quoties ducbus in solidum
Przdium Jure distrabitur manifesti Juris est cam eni
priori traditum est; in detinendo Dominio esse potio-
rem”—and there is no doubt that it was intraduced
into the Law of France, but it appears to have heen
but paxtially introduced, and secms to have been con-
fined to the Pays de Droit écrit, and to the districts in
which the custom of vet & devet prevailed, and as the
custom of Paris was not one of vet and devet, it be-
comes material to enquire whether the law Quoties
was or was not received in the Jurisdiction and Courts
of the Vicomté de Paxris as a rule of decision by which

they were bound.

* M. Toullier states that the principle of the Roman
Law which required T'radition and Seizin in the case
of Sales of immoveable property was adopted in France
(whether generally or partially he does not say,) in
order to support the want of writings, by rendering
every sale of this description a sale of public notoriety,
but he forcibly condemns the principle of the Law
Quoties as erroncous and unjust.

Les Jurisconsultes Romains sans faire attention aux
changemens qui s'étaient opérés dans la nature dela
propriété, établirent pour maxime qu'elle ne peut étre
transférée par de simples conventions, mais seule-
ment par la tradition; c’était une maxime fondamen-
tale soumise & peu d’exceptions et qui passa dans natre
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dyoit Fiancais comme dans toutes les iégislations de
I'Eéfope ; il fallait frapper les sens et fixer la mémoire
par des &ctes sensibles et matériels dans des temps ol
Léeriture était inconnue et ot du moins l'usage -en
était rare. Mauis on tirait de ce principe erroné des
conséquences d'une injustice frappante. Si cclui qui
avait véndu une premiére fois son héritage ne l'avait
pas encore livré, il pouvait le revendre & une seconde
personne qui en devenait propriétaire incommutable
par la tradition, sans qu’il restat d’auntre ressource au
premier acquéreur qu’une action en dommages et in-
téréts contre le vendeur de mauvaise foi: pour éluder
cés conséquences et d'autres non moins injustes, on
avait imaginé des traditions feintes et simples, des tra-
ditions symboliques qui rendaient rare Papplication
d'un principe dont on reconnaissait I'injustice (1).

De Lauriére informs us that the necessity for saisin
by the vendor was the consequence of an usurpation
by the Seigneurs in the customs of vet and devet for
the purpose of augmenting and securing to themselves
their feudal profits, and notices the fact that Paris was
not one of the customs of vet and devet, after stiting
an edict of Justinian respecting the canon of Em-
phytheotic Leases, and that under the first kings of
France of the third dynasty the fines provided by "this
edict were applied to fiefs and héritages en réture;
He says: “Les Seigneurs pour augmenter ces droits,
et en étre mieux payés, les divisérent entre les ven-
deurs et les acheteurs. Ils obligérent dans cette vue
ceux qui tenaient d’eux des héritages en censive, de
s'en dévitir ou de s’en dessaisir en leurs mains, quand
ils 'les voulaient vendre et pour la dessaisine et le
dévét, ils se firent payer un tribut quon nomma
ventes :—1Ils contraignirent ensuite ceux qui les avaierit
achetés de s’en faire saisir ou vétir par eux; et pour
le vét et la saisine, ils se firent payer un aufre tribut
gu’on appella lods.

(1) Touilier, vol. 4, pp. 55 & 896, no. H7.
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"Voila P'origine des lods et ventes qui ne sont plus
diis que par l'acheteur dans cette coutume (de Paris),
et plusieurs autres—iln'y a plusaussi devét dans cette
coutume, et n’y prend plus saisine qui ne veut(1).

It is not however to be denied that there were wri-
ters on the Jurisprudence of France who consi-
dered the Law “ quoties” to be the general Law of
France: this seems to have been the opinion of Louet,
Domat and others, but Domat certainly doubted the
legal accuracy of the principle which it inculcated.
Cette régle n'est-clle pas contraire a celle de l'art. 2,
de la sec. 3, (venditor pignoris loco) et a celle de Yar.
2,dela sec. 7. (Res perit pro Domino, &c.,) car par
ces deux régles la vente est tellement accomplie par
le simple effet du consentement, que si la chose périt
avant la délivrance clle est perduc pour lacheteur,
d’olt il semble suivre quil en était d¢ja le maitre, ct
qu’ainsi, par la seconde vente, le vendeur a vendu la
chose d'un autre, et que le premier acheteur peut la re-
vendiquer, (2) and on the other hand there were other
celebrated writers upon the Law of Nature and on the
Law of nations, among whom must be enumerated
Grotius and Puffendorff, Wollff and XIuberus, who
openly condemued the principle which the Law quoties
«deduced from the necessity of tradition, and argued
that the will and consent of the partics was sufficient
to perfect the sale without tradition, for this we have
the authority of M. Toullier. <« Aprés plusieurs
siécles (says he) d’'unc soumission aveugle & Pautorité
des Lois Romaines, des esprits supéricurs osérent les
juger, et soumettreleurs principes 4 Tautorité de la
raison ; en les comparant au droit naturel—ils ran-
geérent I'ancien principe que la proprit¢té ne peut se
transmettre par de simples conventions au nombre
de ceux que la raicon réprouve et démontrérent que la
volonté scule du proputéuare switt pour transférer im-
nédiatement tous ses droits & cclui qui les accepte,
sans qu’il soit besoin de tradition ni d’aucun acte ex-
térienr. Toullicr, vol. 4, p. 57, No. 58, and note.
Troplong, vente 1, p. 54.

(1) De Lauriére on Paris, vol. 1, p. 190, introduction to Tit. I1. des Censives:
(2) Domay, vol. 1, p, 37, Lib. 1, v.cmc “Tit. 11, sec. 1§, art. X111, in nota.
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The sentiments of Grotius and of Puffendorff, to
whom Mr. Toullier in a note on this passage refers
are stated at large by M. Pothier, in his Treatise on
the Droit de Propriété No. 245, and it is much to* be
regretted that the observations of this learned com-
mentator do not disclose his own opinion, and in fact
amount to no more than this, that notwithstanding
the arguments of men so deservedly esteemed in their
profession, wherever the Law ¢ Quoties” had been
adopted it must continue to be the rule of decision.

Such was the uncertain and contradictory state of
opinions upon the validity and effect of the Law
“ Quoties” as to France generally, when, in the year
1726 the question, whether it was or was not Law in
the Vicomté of Paris, was brought before the Parlia-
ment of that Department of France, and by a solemn
judgment of that learned Tribunal rendered in a cdse
very similar to the present, it was decided en dernier
resort, that it was not Law in the Vicomté de Paris.

The case to which I here refer is reported by Gran-
ville in his Recueil d’arréts, (p. 880.) The question
before the Court is stated by the reporter in these
words :—

“Silalol « Quoties” est regue en France dans les
pays coutumiers, et si la prise de possession est néces-
saire pour assurer & un acquéreur la propriété d'un
héritage acquis par un contrat de vente, contre un
autre acquéreur du méme héritage.” The report is
ag follows:

11 est certain, selon le droit Romain, que le premier
auquel la chose avait été livrée et qui s'en était mis en
possession. était préféré 3 tout autre acquéreur, pourvit
qu’il prouvat qu'il avait payé le prix et qu'il avait pris
possession,—Ainsi la vente n’était parfaite que par la
tradition, et on pouvait par conséquence vendre 3 un
second acquéreur, si le premier n’avait pas pris pos-
session.

Dans un proces au rapport de M. Duprés, en la
quatriéme Chambre des Enquétes, la question de
_savoir si cette loi était reque en pays coutumier s'est
présentée.

D
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__ Ee Stetir Fremin avait venda une ferme par acte
$ous signature privée au nommé Bareau, ce premier
adquéreur avait fait contrdler son titre, il avait méme
&té 'suivi de quelques procédures, mais il n’avait fait
ducun dcte de possession. Le Sicur Fremin avait
yevendu cette méme ferme au Sieur Bizeau, auditeur
déS comptes, par contrat passé pardevant Notaires;
le Sieur Bizcau se fit ensaisiner aussitét. Lorsqu’ii
voulut se mettre cn possession, Bareau s’i opposa et
motitra son traité sous signature privée. Le Sieur Bi-
“zeau prétendit qu'il devait étre préféré, lmo. Parce
que son acte avait une date certaine; il était passé par-
devant Notaires, et c’est la seule forme qui puisse
assurer les dates; 2do. Quelaloi © Quotres” est yegue
en France et que la prise de possession est nécessaire
pour assurer la propriété—Que M. Louet, Brodeau,
Trongon ' Auzanet et Domat sont de cet avis et rap-
portent des arréts qui établissent que la jurisprudence
dans lés pays coutumicrs méme, s'cst conformée aux
_dispositions du droit Romain : qu'un acquércur semble
n'avoir pas voulu consommer sa convention, lorsqu’il
. n’a pas pris possession ; qu'un vendeur n’est point dé-
pouillé, lorsqu'un aufre n’est point revétu.

La question parut considérable, parce que 'auforité
tes ‘Auteurs paraissait contraire & des principes d'équité
qui fesaient une grandc impression. .

M. Louet, lett. U. somm. 1. pp. 720 & 721, rapporte
tin atrét du 24 Avril, 1595, qui avait préjugé que la
loi « Quoties” était Tecuc en France; et il ne prrait pas
douter que ce ne soit une jurisprudence ‘certaine.
Daais les notes, on a rapporté beaucoup de textes de
droit, de sentimens d'attteurs, et de dispositions de
gqﬂ{ﬁimes, pour rendre témoignage de cette Jurispru-
ence.
 "Ricayd, traité des donations entre Vifs, prémidre
partie, chap. 4, sect. 1, diss. 1, no. 949, suit Monsr.
Louet, ct prétend que ta loi « Quuties” est regue en
France, et qu'un second acquéreur qui a été ‘mis en
possession doit étre préféré. 11 dit que cela est en-
cote bien moins douteux dansle cas d’une donation,
parce que la tradition est bien plus de I'essence de la
donation que de celle de la vente. '
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Domgt, dans son traité des loix civiles, Tit. 2, scg. 8,
dw eontrat de Vente, article 13, décide que Pacqyéreur
qui s'est mis en possession, quoique second acquéreur,
doit {tre préféré au premicr. Au dessous de T'article
sont rapportés les textes de droit : dans la note qui suit,
on demande si cette décision n'est pas contraire 4 celle
de Yarticle 2, de la section premiére, et de Yarticle £,
de la section sept, qui (tablissent comme principe,
que la vente est tellement accomplie par le simple effet
du censentement, que si la chose vendue périt avant la
délivrance, elle est perdue pour Pacquéreur; d'ob il
suit qu’il en est donc le maitre. On tépond que ce
p'est que par la délivrance que la vente est accom‘plié
et que l'acquércur en devient maitre. Celui qui
achtte le dernier, mais du vendeur qui poss¢de encore,
se mettant lui-méme en possesion est préfévé au pre-
mier, & qui on peut imputer de n'avoil pas voulu' dg-
venir le maitre. Il est de I'intéxét public que l'on ne
puisse pas troubler les possesscuts par des venfes
secrétes ou antidatdes. ' e

Nangbstant ces autorités on a jugé quelaloi « Quo-
ties” n'en {tait point unc dans Id coutume ‘de Péris.
Il n'est point nécessaive pour rendre un acte _g(p‘ift"’ ns-
fere la propriété valable, d'y jpindr~ la’ possessian.
Dans la coutume de Paris, comme cans toutes celles
qui ne sont pas de vest et de devest, acte “est ‘parfiit
lorsqu'il contient Res, Pretium et Consensus.  Ndiis
n’obscrvons aucuncs des formules introduites daps le
droit Romain pour transférer la propriété” d’un -hép-
tage; notrc droit plus simple ne demande pour ‘ac-
complir la vente, que le consentement des parties, et
n'exige d'autre preuve de cec méme consentement, que
le contrat qui en contient I'énonciation. Sl };Ii%t
pour dépouiller le vendeur quil ait consenti gu'un
autre soit revétu, il ne peut donc revétir up scepnd.
Ce sont des principes que quelques auteurs méme qui
adoptent la loi « Quoties” établissent lorsquiils traitent
de la nature de nos contrats ; et lorsqu’ils ont vaulu
appliquer cette loj 3 I'espéce de deux acquéreurs du
méme héritage, ils ont fait moins d’attention qu'ils ne
devaient i la simplicité de nos conventions.

n2
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. On doit s’opposer a tout ce qui peut aider la mau-
vaise foi; ce serait la favoriser que de ne pas établir
qu'un vendeur est lié par un premier contrat. La
sreté et la bonne foi du commerce demande qu’un
home ne puisse vendre deux fois la méme chose.
K/action du premier acquéreur a pour objet un droit
de propriété et pon des dommages et intéréts. Le cas
de résoudre son action en dommages et intéréts, est
lorsqu'il n’est pas libre 3 un vendeur de livrer la chose
qu’il a vendue. Par exemple, lorsqu’elle ne lui ap-
partient pas, ou qu'il ne peut la livrer telle qu’il I'a
vendue,

Y ensaisinement dans la coutume de Paris n'est
point requis, au contraire, ne prend saisine qui ne
veut. Duplessis dit qu'i} n’est point nécessaire pour
accomplir la veate. C'est en quoi la coutume de
Paris et celles qui lui ressemblent sont différentes des
coutumes de vest et de devest. - Le défaut de saisine
ne peut profiter qu'aux lignagers.

Ainsi, lorsqu'un premier contrat a une date certaine,
il empéche que le vendeur ne puisse transférer la pro-
priété A un second acquéreur qui méme aurait pris
possession.

On donna par conséquent la préférence & l'acte sous
signature privée de Bareau; la date.en était certaine
.par Y'insinuation et par les procédures faites en consé-
quence. Arréts de Granville, p. 380.

- The effects of this decision upon the title of Ayer to
the Jots in question are obvious—Baldwin after the
sales by him to the appellant and to Pyke, had no
estate or interest in the lots which he afterwards un-
.dertook to convey and consequently the deed of the
,25th of January, 1825, was an absolute nullity and of
‘1o effect whatsoever.

. But there are other pointsin this case to which I
.shall now proceed.

. It has been contended that an actual tradition and
,Beisiz by entry on the land sold was necessary for pro-
tecting the title of the appellant. Now, by the autho-
rities cited from Toullier and De Lauriére, it has been
shewn that the objects which tradition was meant to
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attain, in former as well as in later times, was first, to
render the sale a matter of public notoriety, and se-
condly, to secure to the feudal Seigneur his profits de
Jief ;~-and it has therefore been contended, on'the part
of the appellant, that there is no cause for requiring
in this case an actual entry. It is in evidence that
the lands sold by Baldwin to the Appellant and to
Pyke, were lotsin a township, and at the period of
the sale lay waste in the heart of an American forest.
Admitting then that an actual entry was practicable,
which may well be doubted, could it have answered
any beneficial purpose? could it be necessary and re-
quired to render the transfer notorious by furnishing
evidence to the vicinage of that change of property
which the sale had effected, which is the first object of
an actual entry ? certainly not, becanse there wasno
vicinage-—could it #hen be necessary and required for
the only remaining object of an actual entry, the secu-
rity of feudal profits? certainly not; for the lots
sold were held in free and common soccage, so that
there were no feudal burthens of any description to
be secured, and cessante ratione cessat et ipsa lex. '

This reasoning was lately urged and adopted in the

‘Supreme Court of the United States of America, in
the case of Green and Liter, which was cited at the
‘bar by the counsel for the appellant.

The whole of that case well merits the most atten-
tive consideraticn. But thereisa part of the judg-
ment (which was delivered by Mr. Justice Story) to
which I must more particularly advert, as it is quite
in point upon this part of the present case. .

“If)” says this eminent Jurist, “an actual pedis
“ positio was necessary to maintain this action which

"< we do not admit, the doctrine would be inapplicable
« to the waste and vacant lands of our country.” The
common law itself in many cases dispenses with such
a rule; and the reason of the rule itself ceases when
applied to a mere wilderness.

The object of thelaw in requiring actual seisin was
to evince notoriety of title to the neighbourhood and
the consequent burthen of feudal duties. In the sim.
plicity of ancient times there was no means of ascer-
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taining titles but by the visible saisip: ;m? indend
therg yas pa othex mode between subjects, of pasging
title, but a livery of the land itself by the symbolical des
livery.of turf and twig. The moment that a tenan
wgs thus seised he had a perfect investiture, aungd 4
ousted, could maintain his action in the realty, al:
though he had not been long anough in possession
gven to touch the csplees or profits. The very object
of the rule, therefore, was notoriety, to prevent frayds
upen the lord and upon the other tenants. But in a
mexe uncultivated country, in wild and jmpepetrable
woads, in the sullen and solitary haunts of heasts of
prey, what notoriety could the gathexing of a twig aran
facoxn convey to civilized man at the distance .of hnn-
dreds of miles? The reason of the rule could not
apply. to such a state of things, and cessante ratione,
cessat gpsa lex.  We are entirely satisfied that 2 con-
veyange of wild and vacant lands gives a constructiye
gejsin thereof in deed to the grantee. It attaches to
him o]l the legal remedies incident to the estgte.. A
fprtioni. this' pyinciple applies to a patent, since, at
commen, law, it imports a livery in law; npen apy
pther copstinetion infigite mischiefs wo dp Fepult.
 Titles by descent. and devise, and purchase, whepe
% the;parties from whom the title was derived w
“ never in actual seisin, would upop pringiples -of .the
4 gorogpon. law, be yiterly lost.” But, now sefting
aside all:that has been said with respect tothe validity
-of the. law « quoties,” and the application of that Iaw
% the waste and vacant lands of this Province; upgn
the record of this .case ye shall still fu;d sufficient
- Byidencg;to shqw, that there was, upon the part of the
appellostt, » valid and effectual entry upon the lots .of
Jland ig, auestion by intepdment of law, and that. this
wes, ab anifio, equivalent to an pctval entry and pedis
-positio, )
: 1"To establish this, it is necessary in the first instance,
to show that a Tradition jeinte is equivalent fo an
-astupl Entry as to fature purchasers, which will ap-
s pear ypon reference to M. Pothier, traité de Ja vente.
Guypape conclut qu'un premier acheteur, 3 guionn'a
#ait qu'nne tradition feinte de la chose qui lui a &
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véhdue, peut Ia tevendiquer contre un second achetenr
q¥if en aurkit la possession, et il atteste que o'est i
jutispradence copstante de son Parlement de Danw
phiné. Je crois cette opinion plus véritable, avec
cette limitation, pourva que la preuve de la tradition
feinte soit établie par un acte authentique (1). :
+ -A tlause inserted in the deed of sale by which the
geller ‘divests himself of the possession of the thing sold
in favor of the purchaser, is.a tradition feinte, “ Parnii
roud'(says Argou) on met tonjours une clause dans
lescontrats de vente par laquelle le vendeur se dé«
pouille et'se demet de la propriété ct de la possession
de la rchose vendue pour en saisir I'acquéreur, -ce
quion appelle tradition feintes dés le moment .que le
contiat est parfait et accompli, tous lés dvoits. qui
hppartiennent au vendeur passent en la personne e
Yaequéreur, de sorte que si le vendeur était praprié-
taire, abquéreur devient aussi propriétaire (2). .-

The clause contained in the deedsito the -Ajppellant
and to Pyke by which Baldwin transfers to them all
-hig-estate, right, title, interest, property, claim @and
‘demand whatsoever, botk in law and eguity, with the
‘habendum as'to the lots of land and premisds hvhich
dmmediately follows, may well be'deened equivalentto
the clause, described by Argou; againaeccording to-M.
Proplong, “la remise du titre,ponr'signifier.iladhose
a laquelle elles’applique,” is to heenumerated-asia. fra-
dition feinte. 1t istrue thatin a subsequent par{ of
“his-treatise, we find the following quare. ““Le vendeur
‘satisfait 2 Vobligation de délivrer par la remiSe, des
titres de propriété—mais peut-on entéridre, par. 13, zla.
remise du titre en vertu duguel le vendeur éé’(,fe“éa
propriété a Tacquéreur? ou bien faut-il . nécessaire-
_ment entendre les titres qui assurent la propriété datls
les mains du vendeur, et sont pour lacquéreu.’ine
garantic que celui dont il achéte lui transmet des

- droits jpositifs 7 But he immediately adds. * La,pre-

(1) Pothicr, vente, No. 321; S. P. Céte, v. Simoncau, B. R. Q. 1821,
No. 1385. L
(2) Argo., vol. I, p. 187. S I
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mitre opinion est enseignée par Pothier, Aliud Tra-
ditionis symbolice si instrumentum emptionis rei tra-
datur—Pothier, Pandect. vol. IIL p. 109, No. 45.
Et Corvinus est du méme avis” (1).

In the opinion also of M. Troplong, wherever f;here
is evidence of a voluntary abandonment of the thing
sold, and of some act on the part of the purchaser
which demonstrates his intention to take and to hold
the thing sold, Animo Domini, there is evidence
of tradition, because such are the elements of tradi-
tion. “ La tradition se compose de trois él¢mens, 1mo.
L’'abandonnement volontaire de la chose par le proprié-
taire. 2do. L’appréhension de cette chose par lac-
quéreur. 3o. L'intention de ce dernier de se Yap-
proprier(2).” Now if the question of an efficient tra-
dition is to be tested by this criterion, it will be found
upon reference to the Record, that there is evidence
to prove the voluntary abandonment of the lots sold
by Heth Baldwin, upon the face of the deeds to Pyke
and to the Appellant as already stated: and the inten-
tion of the appellant to take and to hold the lots sold
to him, Animo Domini, is proved by his act of enre-
gistration, which both in England and in France, has
been held to be equivalent to actual entry and to have
even a retro-active effect, so as to perfect the title en-
registered from the day "of s date ; if the enregis-
tration is effected within the period prescnbed by la.w,
which was the case in the present instance.

In Mallery vs. Jennings which was decided in
Westminster Hall, in the Court of Common Pleas,
and will be found in Coke’s Institutes, vol. 2, p. 674:—
One Sewster was seized of certain lands in fee and ac-
knowledged a recognizance to Turner, whose execu-
tnxbrought a Scire Facias upon this recognizance
bearing date the 9th November, Anno 41 Elizabeth,
against Sewster and alledged him to be seized of the
said lands on the day of the said recognizance, which
fact was traversed by the other party, and the truth of

{1) Enarrat sur les Codes, lib. 7, tit. 32, p. 528.
{2) Troplong de 1a vente, vol. 1, p. 434, No. 276.
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the case being by long pleading disclosed to the Court,
was this—Sewster on the Tth of November, (before
the recognizance acknowledged,) by deed indented,
had bargained and sold the said lands to another,
and the deed was enrolled on the 28th of No-
vember following.  The question was whether
Sewster was upon the whole matter seized in Fee the
9th day of November, the deed not being enrolled
until the 28th of the said month, and it was adjudged
una voce that Sewster was not seized in fee of the lands
on the 9th of November; for that wheu the deed was
enrolled (which was done within the time limited for
that purpose by the Statute 27th Hen. 8, cap. XV1L.)
the bargainee was, in judgment of law, seized of that
Iand from the delivery of the deed, which is similar
to the decisions of the courts of law in France, (and we
may add in Canada,) upon the law requiring the insi-
nuation of donations. For if the insinuation be made
within the four months limited by law for that pur-
pose, it has a retro-active effect and perfects the dona-
tion from the day on which it was executed.

“C'est une vérité (says Mons. Sall¢ in his notes
upon the Ordonnance des Donations of 1731,) depuis
longtemps reconnue dansla jurisprudence, quc lors-
que linsinuation est faite dans les quatriéme ou
sixiéme mois de 'ordonnance (de Moulin art. LVIIL)
elle est censée accomplie au méme instant que le con-
trat, et a un effet rétroactif au jour que la donation a
été passée, pour faire que les créanciers intermédiaires
du donatéur n’aient aucun droit sur la chose donncée.
M. Louet fait mention d’un arrét rendu en la Chambre
de VEdit au rapport de Mons. Cahnat au procés
d’ordre du Comte de Tonnére, gui I'a jugé ainsi(1).”

There is another case which was decided in the
Cour de Cassation in Paris, in 1803, under circum-
stances very similar to the present, in which Signol
was appellant and Charpentiers respondent.—It will
be found in the first edition of Merlin’s questions de
droit, vol, IX page 215.

~

(1) Esprit des Onlonnances. p. 65.
B
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In this case, Signol purchased some immoveable
property, and it was conveyed to him by acte sous
seing privé.  Charpentier afterwards purchased from
the same vendor, the same property and enregistered
his title, which was a Notarial acte, in the Bureau des
Hypothéques.—Signol took possession of the property
(thus twice sold) but did not enregister his acte
sous seing privé, until after the expiration of a month
from the day of the date of Charpentier’s enregistra-
tion.

On the 11th Brumaire in the seventh year of the
French Republic, some time before the date of the
sale to Signol and of the sale to Charpentier, a law had
been passed requiring the enregistration or transcrip-

‘tion of all actes transiatifs de propriété, in the Bureau
des Hypothéques, and enacting, “Que jusqu'a la
“ transcription, les actes translatifs de propriété ne
‘“ peuvent étre opposés & des tiers.”

The question submitted to the decision of the Court
is therefore thus stated by M. Merlin:—*“Entre deux ac-
quéreurs d'un méme bien, plaidant I'un contre lautre
au pétitoire, la préférence est-elle due & celui dont le
titre d’acquisition a été transcrit le premier, quoique
le titre de l'autre soit antéricur en date ?”

It was held by the Court, that the title of Signol
being an acte sous seing privé could have no other
date than the date of its transcription, and conse-
quently that Charpentier’s title was the first in date
and the first enregistered, and upon these grounds
Charpentier had judgment in his favor.

So in the case before us, as in the case of Signol and
Charpentier, Daniel Ayer in consequence of the deed
executed in his favor by Heth Baldwin took possession
of the lots in question. But this, his only title deed, was
never enregistered, on the contrary, the title deeds of
the appellant have al] been enregistered, and are all
prior in date by many years to the date of Baldwin’s
deed to Daniel Ayer. The title therefore of the ap-
pellant, in this case as in the case just cited of Signol
and Charpentier, is the first in date and the first en-
registered—and * ubi eadem est ratio, idem est jus.”
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Having established the validity of the appellant’s
title and its legal preference to that which the father
of the respondent, Daniel Ayer, obtained from Xeth,
Baldwin, it remains for us to consider the legal effects
of the title obtained from the Sheriff of Montreal by
John Ayer. ‘

We are satisfied that this sale was effected by
fraudulent device on the part of Daniel and John
Ayer, not to purge the lots in question of the mart-
gages with which they might be burthened, for no
gppositions were fyled, but to create a title to them to,
the prejudice of the appellant, by substituting a
Sheriff’s sale in liew of a title which was frudulent and
void.

The confession of judgment to Mr. Rolland upon
condition that he would take in execution and sell
these lots for payment of the debt due to him, and
that this should be done immediately; the issuing
of an unheard-of fieri facias in which these lots with
many others were described by metes and bounds, and
the Sheriff was commanded to sell them for the pay-
ment of the debt due to Mr. Rolland, together with
the conduct of John Ayer at the sale, who, when the
Sheriff had sold the lots which were first enumerated
and described in the fieri facias for more than the
amount of the sum which he was authorized to levy
in principal, interest and costs, including the expenses
of sale, and therefore declined to sell the lots in ques-
tion, obliged the Sheriff to proceed and became him-
self the purchaser, are facts which compel us to say,
that the sale of the lots in question by the Sheriff was
obtained by fraud on the part of Daniel and John
Ayer. In addition to this, it has been urged that the
selzure and sale of the lots in question were super non
domino, and the retroactive effect of the enregistration
certainly goes strongly to confirm this opinion ; for by
that the appellant’s title was perfected from the 29th
of July, 1806, and in the eye of the law, the appellant
hag therefore been the true, legal proprietor and pos-
sessox of the lots seized from that day.—And the pre-
tended prise de possession which the respondent has

, alledged, was a trespass (voie de fait ;) snd upon any
r2
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other construction this Court would lend its aid to
further the attempt, which has too evidently been
made, to render its process subservient to the purposes
of fraud and injustice. But there is yet a point ari-
sing out of the facts of this case, which is peculiar to
itself, and which we must now notice, as it goes to
prove that the lots in question were sold without any
authority.

It must be remembered that the whole of the pro-
ceedings had in Mr. Rolland’s case, were made to
effect a sale by the Sheriff and were by consent; and
we can have no hesitation after what has been stated—
nay, we are bound, to hold the respondent Ayer to the
very letter of these proceedings.

Now the defendant’s confession of judgment, which
was made in writing and was accepted by Mr. Rol-
land, constituted an agreement between the parties,
and the judgment and execution which followed were
solely calculated to carry this agreement into effect.
The confession referred entirely to the subject matter
of the action, and the judgment did the same. The
subject matter of the action was a debt of £51, due to
Mr. Rolland by Daniel Ayer, and the means by which
that debt with interest, the costs of suit and the ex-
penses of the seizure and sale were to be paid, cons-
tituted the whole legitimate object of the execution.—
The Sheriff, thercfore, had no authority to sell more
of the lands which he was required to seize than would
produce the amount of the debt, interest, costs and
expenscs which have been mentioned, and if he did
sell more, his sale for the surplus was null and void.

The return of the Sheriff and the deposition of Perry,
the Deputy Sheriff, prove that the whole sum was
realised by the sale of the 2nd, 3rd, 4th and 5th items
of the lots which he was authorised to sell by the exe-
cution, with the except'on only of a small sum of
£2 ; and the Sheriff, for this reason accordingly de-
clined proceeding to the sale of the two lots mentioned
in the 6th item, of which the first was not one of the
three for which this action was instituted, although
the second was. But John Ayer, the respondent, in-
sisted that he should proceed to sell both, and they.
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were thereupon sold together for £26, making £13
for each- —anu the remaining two of the lots for which
this action was instituted, and which were included
in the item No. 7, were afterwards sold by the order
of John Ayer, (and by that alone) for £28.

All the three lots in question were therefore sold
after the entire amount of the sum which the parties
had specially agreed to levy, and which the judgment
and the execution had authorized to be levied, had
been fully realised.

The sale of the lots in question having thus been
made without authority, was altogether a nullity, and
as to them, of no effect whatever.

The result of what has been said is, that in the opi-
nion of this Court, the appellant is the true and law-
ful proprietor of the lots demanded in his declaration
in this cause fyled, and entitled to recover.

Let the judgment of the Court below, therefore be
reversed with costs to the appellant, as well in the
Court below as in this Court.—The sale before La-
lanne, notary, of the 25th January, 1825, by Heth
Baldwin, to Daniel Ayer, and by the Sheriff of Mon-
treal, to John Ayer, on the 23d of September, 1828,
be declared, as to the three lots in question, null and
ofno effect whatever, and let judgment be entered
up in all other respects, according to the conclusions
of the declaration of the appellant in this cause fyled,
reserving to the appellant such legal recourse for the
rents, issues and profits of the said three lots in ques-
tion as he may be advised and see fit to adopt.
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QUEBEC.—BANC DU ROL.
No. 945 de 1842.

STIGUY vs. STIGUY et auntres.

'Quand le procureur a demandé par Vaction la distraction de dépens, les parties
ne peuvent pas régler entre clles quant aux frais :—Et vice versd.

Cette action était dirigée par un pére, pauvre, agé,
<t infirme, contre ses enfans pour alimens. Avant le
rapport de la cause, les parties réglérent entre elles,
4 Pinscu du procureur du demandenr. I’action fut
entrée néanmoins, ct le demandeur interrogé sur faits
et articles admit qu’il avait réglé avec les défendeurs,
et qu’il n'insistait point sur un jugement contre les
défendenrs.  Le procureur maintenait, que laction
4tant i formd pauperis et que demandant par action
méme la distraction de dépens. les parties n’avait pu
iransiger sur les frais & son préjudice. Jugement
contre les défendeurs pour les frais.

Mais dans la cause de Guay vs. Guay et al,, No.
1641 de 1845, qui était aussi une action ponur alimens,
in formd pauperis, et ou la distraction de dépeps était
demandée par Vaction: La Cour a déclaré que les
parties pouvaient, sous ces circonstances, transiger sur

le principal et les frais.  Jugement 31 mars,
1845 (1).

(1) H n’est guéres possible de concilier cetic derniére déeision zvee la nature
de la distraction de dépens, qui est de transporter au procureur ses frais et d’en
faire sa propre créance.  Vide Suprd, p. 62, les autorités citées sur cette matiére.

Dans la cause de Peltier vs. Landril, 1836, Q. B. R., il a été formellement
décidé que les parties n’avaient pu transiger quant aux frais, au préjudice du
procureur.
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QUEBEC.—B. R. Terme Inferieur.
No. 929 de 1846.

EARLY vs. MOON.

La cour n’a pas droit de condamner une personnc & ’emprisonncment, jusqu’a
ce qu'elle fasse un acte spéeifique, comme de rapporter des cffets saisis
qu’ellc aurait entevés, s°il 0’y a de lois positives I’y uutorisant.

0000

Dans cette cause le demandeur avait obtenu un writ
de saisie-arrét, {arrét simple) avant jugement, afin de
saisir les effets du défendeur, et fait arrdéter une cer-
taine quantité de bois de commerce, qui se trouvait sur
les gréves de MM. Gilmour & cie.—

Trois personnes avaient été plactes par I'huissier
saisissant sur le cajen qui contenait le dit bois, afin de
le garder. Le nommé John Gilmour. I'un des asso-
ciés, avait fait chasser les gardiens de dessus ce qu'il
prétendait étre sa propriété et son bois, et s’était em-
paré de ce dernier. LA dessus motion de la part du
demandeur contre le dit John Gilmour pour un writ
d'attachment pour mépris de cour, lequel avait été
octroyé. Gilmour fut admis & donner des cautions
jusqu’au jour ou il viendrait sc purgq par serment du
mépris de cour dont il ¢tait accusé, en répondant aux
interrogatoires qui Iui scraient servis suivant la pra-
tioue anglaise. Incidemment a cctte proccédure, le
conseil du demandeur fit de plus motion qu’il émanat
unc contrainte par corps contre le dit John Gilmous,
a Peffet de le détenir en prison jusqu'a ce qu'il remit,
entre les mains de la justice,le bois dont il s’était
emparé.

Le conseil sommé par la cour de citer quelque
loi ou texte spécifique qui justifidt cette procédure,
soutenait qu’'en effet on ne trouve pas un texte pré-
cis, mais que c'était une conséquence naturelle du
pouvoir conféré par la loi aux tribunaux de faire res-
pecter leur autorité, et de faire exécuter leurs juge-
mens ou décrets.



122

Per Curtam.—En labsence d’une loi positive, la
cour ne peut pas décerner Yemprisonnement contre
une partie, jusqua ce qu'elle ait fait une chose que
Ton requiert d’elle. Tout ce que le juge peut faire,
pour venger P'autorité de la cour qui aurait été mé-
connue, c'est d’avoir recours & la procédure anglaise
quasi criminelle du writ of attachment for a contempt
of comrt, dont V'objet, aprés que la partie en défaut a
eu occasion de se purger par serment de l'accusation,
est de la punir soit par amende ou par emprisonne-
ment: Il n’est pas au pouvoir du juge de venir aux
secours du demandeur, en décernant contre Gilmour
un emprisonnement presque perpétuel. Dans ce cas,
la partie a trois moyens & exercer contre celuil qui a
commis la voie de fait, le writ of attackment for a con-
tempt, d’apres les formes usitées en Angleterre, action
en dommages i _factum, et la poursuite criminelle.

La motion est rejetée.
Sir JamEs Stuart, Bt. Siégeant.
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